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FlKST  DiVIMOH. — (J.C.) 

No.  1. — Marquis  of  Hastings  v.  Lord  He^trt  Hast- 
ings, Lady  Edith  Rawdon  Hastings,  and  Lady 
Sophia  Fredebica  Christina  Hastings  Mure,  et 
€  contra, 

Entail — Destination — Succession — Transaction — In  the  ante- 
nuptial marriage-contract  of  A  and  Bj  C,  the  mother  of  A,  and 
heiress  of  the  estate  ofD,  with  consent  of  her  husband,  in  contempla- 
tion of  the  marriage  of  A  and  By  resigned  the  estate  of  Din  favour 
and  for  new  infeftnient  of  the  same  to  herself  and  her  husband  in 
liferent,  and  to  their  heirs-male,  ffc,  in  fee  ;  whom  faUinq,  to  A  and 
Vie  heirs-male  of  her  marriage  ;  whichfadingj  to  the  heirs-female  of 
the  heirs-male  of  the  said  marriage,  the  eldest  succeeding  without 
division ;  which  failing,  to  the  heirs-fentole  of  the  said  mar- 
riage, and  the  heirs-mcde  or  female  of  their  bodies,  the  eldest 
heir-female  succeeding  without  division;  which  failing,  to  sun- 
dry otfter  heirs  and  substitutes,  %'c^  under  the  fetters  of  a  strict 
entail.  This  destination  was  quaUfied  by  a  clause  of  devolution 
or  exclusion,  apart,  in  the  following  terms: — "  In  like  man- 
ner it's  hereby  expressly ^  provided  and  declared,  and  appoint- 
ed to  be  contained  in  the  infeftmenls  to  follow  hereupon,  that  in 
case  it  should  fall  out  that  there  be  only  one  son  of  this  present 
marriaae  procreate  betwixt  the  said  A  and  B,  who  shall  succeed 
to  the  honours  and  estate  of  F,  though  there  be  daughters,  then  and 
in  that  case  its  hereby  declared,  that  the  second  son  of  this  onlv 
son  of  this  marriage  shall  succeed  to  the  said  estate  oft),  andfau-^ 
zieing  a  second  mm,  then  the  eldest  dauahter  of  this  only  son  is  to 
succeed  to  the  said  estate,  and  who  shaUbe  oMiged  to  marrie  and 
Carrie  the  arms  ofD,  in  the  terms  and  under  the  irritancies  of  the 
tailzie  above  mentioned;  but  if  there  be  two  sons  of  this  present 
marriage,  then  the  second  son  is  to  succeed  to  the  estate  of  D,  in 
coMe  the  eldest  son  shaU  succeed  to  the  estate  of  F;  and  that  the 
succession  to  the  estate  ofD,  in  case  any  of  the  heirs  of  this  mar- 
riage shaU  succeed  to  the  estate  of  F,  shall  take  place  according  as 
is  wove  mentioned,  in  all  tiitte  coming ;  and  so  soon  as  the  son  of  this 
marriage,  or  others  foresaid,  shall  accept  of  the  honours  and 
estate  of  F,  iSken  the  rents  of  (he  said  estate  ofD  are  to  be  ma- 
naged and  improven  for  the  use  and  behoof  of  the  next  heir  of 
tailzie^  who  shall  succeed  to  the  said  estate  (^  D  in  manner  fore- 
said,'" at  sight  and  by  advice  of  X,  Y,  Z,  and  others  or  their 
heirs.  There  having  been  no  heirs-mcde  of  ^e  body  of  C  and 
her  husband,  E,  the  only  son  of  the  marriage  of  A  and  B,  made 
vp  a  title  to  the  estate  ofD,  E  thereafter  succeeded  to  the  hon- 
tmrs  and  eatate  of  F,  and  died,  E  was  succeeded  by  his  only 
daughter  and  chad  G,  who  took  the  honours  and  estate  of  F,  and 
alto  the  ettale  ofD,  G  married  H,  and  had  byher  marriage  a 
mm  J,  and  dauqhters.  To  pay  off  her  husband  'ffs  debts,  0  en- 
tend  ntta  eertam  transactions  under  the  authority  of  two  acts  of 
pmfKamefU  whereby  she  disponed  from  her  the  estates  of  F,  while 

seornsW  jurist. 


certain  English  estates,  in  which  U  had  a  liferent,  and  his  first, 
second  am  other  sons  had  remainders,  were  disposed  of,  and 
the  burdens  over  them  in  Cs  favour  were  transferred  to  the  estates 
ofF,  The  estates  of  F  (in  order  that  the  rights  of  her  husband 
H  and  her  son  J,  in  them,  might  be  assimilated  to  those  which  they 
had  had  in  the  English  estates)  were  entailed,  under  certain  special 
powers  reserved,  upon  11  in  liferent,  and  J,  Sj'C,  in  fee.  On  the 
death  of  H,  which  happened  many  years  before  tlie  death  of  G,  J 

•  succeeded  to  the  estates  of  F.  On  me  death  of  G^  her  eldest  sunnoing 
daughter,  her  son  J,  his  eldest  daughter,  and  his  second  son,  having 
all  claimed  the  estate  of  D,  and  brought  mutual  declarators — Ueld 
1.  That  Xs  succession  to  the  estate  of  F  was  in  consequence  of  an 
onerous  transaction,  by  which  F  was  taken  as  a  surrogatum  ybr 

.jhe  English  estates ;  mat  0,  consequently  was  not  that  sort  of  suc- 
cession to  F  contemplated  by  the  clause  of  devolution  or  exclusion 
above  mentioned,  and  that  t/ierefore  J  teas  not  thereby  barred  from 

•  succe^jfiiig  to  Hie  estate  ofD.  2.  That  this  was  not  a  question  of 
JoVfeiture  but  of  destination ;  that  no  question  could  arise  under  tne 
clause  ofdevo^tion  or  exclusion  till  (js  death ;  and  that  the  clause 
did  not  regulate  the  succession  of  or  to  female  heirs. 

Upon  the  marriage  of  Colonel  James  Campbell  of 
Lawers,  brother-german  to  Hugh  Earl  of  Loudoun,  and 
Lady  Jean  Boyle,  eldest  surviving  daughter  of  David 
Earl  of  Glasgow  and  Jean  Countess  of  Glasgow,  the 
heiress  of  Rowallan,  an  antenuptial  contract  of  marriage 
was  executed,  dated  29th  March  1720.  In  this  con- 
tract, in  contemplation  of  the  marriage  between  Colonel 
Campbell  and  Lady  Jean  Boyle,  inter  alioj  the  said  Jean 
Countess  of  Glasgow,  with  advice  and  consent  of  the 
Earl,  her  husband,  and  the  said  Earl  taking  burden  on 
him  for  her,  made  resignation  of  all  and  htull  the  lands 
and  barony  of  Rowallan,  together  with  the  teinds  and 
superiority  of  the  same,  &c.,  lying  within  the  sheriffdom 
of  Ayr, 

"  in  fiivour  and  for  new  infeftment  of  the  same,  to  be  made, 
given,  and  granted  to  the  said  Jean  Countess  of  Glasgow,  and 
tlie  said  David  Earl  of  Glasgow,  her  husband,  and  longest  liver 
of  them  two,  in  liferent,  for  their  liferent  use  allenarly  therein 
after-mentioned,  and  the  heirs-male  lawfully  to  he  procreate 
betwixt  them  in  fee ;  which  fitibdeing,  to  the  heirs-female  of 
the  body  of  the  said  heir-male,  the  eldest  always  secluding  the 
rest,  and  succeeding  without  division ;  whidi  uso  failzieing,  to 
Uie  said  Lady  Jean  Boyle,  and  the  heirs-male  to  be  lawfUUj  pro- 
create of  her  body  of  the  said  marriage,  and  the  heirs-male  of  their 
bodies ;  which  feilzieing,  to  the  heirs-female  to  be  procreate  of  the 
body  of  the  heir-male  of  the  said  marriage,  the  eldest  always 
secluding  the  rest,  and  succeeding  without  division  as  said  is ; 
whidi  fiulzieing,  to  the  heirs-female  to  be  lawfully  procreate  of 
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the  said  Lady  Jane  Bo^le  her  body  of  the  said  marriage,  and  the 
heirs-male  or  female  ox  their  hodies,  the  eldest  heir-female  al-. 
ways  secluding  the  rest,  and  succeeding  without  diYision,  as 
said  is  ;'* 

which  failzieing,  to  sundry  otiher  heirs  and  substitutes, 
and  the  heirs-male  and  female  of  their  bodies,  as  par- 
ticularly set  forth  in  the  said  contract  The  contract, 
after  imposing  and  fencing  with  strict  irritant  and  reso- 
lutive clauses  certain  conditions,  prohibitions,  and  re- 
strictions upon  the  heirs  thereby  Called  to  the  succession 
of  the  lands  and  barony  of  Rowallan,  and  in  particular, 
prohibitions  against  the  contraction  of  debts,  other  or 
more  than  the  sum  therein  mentioned,  and  against  sales 
or  alienations  of  tJie  said  lands  and  barony,  and  altera- 
tions of  the  order  of  succession  therein  mentioned,  con- 
tains the  following  clause,  viz. : — 

"  And  in  like  manner  it's  hereby  expressly  prorided  and 
declared,  and  appointed  to  be  contamed  in  the  infeftin'ents  to 
follow  hereupon,  tliat  in  case  it  should  fiill  out  that  there  be 
only  one  son  of  this  present  marriage,  procreate  betwixt  the 
said  Master  James  Campbell  and  Lady  Jean  Boyle,  who  shall 
succeed  to  the  honours  and  estate  of  Loudoun,  though  there  be 
daughters,  then  and  in  that  case  it's  hereby  declared,  that 
the  second  son  of  this  only  son  of  this  marriage  shall  succeed  to 
the  said  estate  of  Rowallan,  and  &ilzieing  a  second  sou,  then 
the  eldest  daughter  of  this  only  son  is  to  succeed  to  the  said 
estate,  and  who  shall  be  obliged  to  marrie  and  carrie  the  arms 
(if  Rowallan,  in  the  terms  and  under  the  irritancies  of  the  tailzie 
above  mentioned ;  but  if  there  be  two  sons  of  this  present  mar- 
riage, then  the  second  son  is  to  succeed  to  the  estate  of  Row- 
allan, in  case  the  eldest  son  shall  succeed  to  the  estate  of  Lou- 
<loun ;  and  that  the  succession  to  the  said  estate  of  Rowallan, 
in  case  any  of  tlie  heirs  of  this  marriage  shall  succeed  to  the 
I'State  of  Loudoun,  shall  take  place  according  as  is  above  men- 
tioned, in  all  time  coming ;  and  so  soon  as  the  son  of  this  mar- 
riaiifc,  or  others  aforesai^l,  shall  accept  of  the  honours  and  estate 
of  Loudoun,  then  the  rents  of  tlie  said  estate  of  Rowallan  are  to 
he  managed  and  improven  for  the  use  and  behoof  of  the  next  heir 
of  tailzie  who  shall  succeed  to  the  said  estate  of  Rowallan  in  man- 
ner foresaid,  and  that  at  the  sight  and  by  the  advice  of  Alex- 
ander Earl  of  Eglintoun,  Mr  Francis  Montgomerie,  hif  uncle," 
and  certain  otlier  persons  therein  mentioned,  "  or  any  two  of 
them  being  in  life  for  the  time,  and  their  heirs." 

There  were  no  heirs-male  of  the  marriage  between 
the  Earl  and  Countess  of  Glasgow ;  and  there  were  bom 
of  the  marriage  between  Colonel  James  Campbell  and 
Ijady  Jean  Boyle,  one  son,  James  Mure  Campbell,  and 
two  daughters,  botli  of  whom  died  without  issue ;  and 
after  the  deaths  of  Jean  Countess  of  Glasgow,  and  of 
his  mother,  James  Mure  Campbell  having  acquired  rigJit 
to  the  procuratory  of  resignation  contained  in  the  said 
(contract  of  marriage,  by  general  service  as  nearest  and 
lawful  heir-male  of  taikie  and  provision  to  his  mother 
expede  9th  May  1733,  obtained  by  virtue  thereof  a 
charter  of  resignation  on  22d  June  1733,  under  the 
Prince's  great  seal,  of  the  said  lands  and  barony  of  Row- 
allan, in  terms  of  the  said  contract,  on  which  he  was 
duly  infeft. 

In  the  year  1782,  upon  the  death  of  his  cousin-ger- 
man,  John  Earl  of  Loudoun,  the  said  James  Mure 
Campbell  succeeded  to  the  earldom  and  estates  of  Lou- 
doun ;  and  on  tlie  7th  May  1783  he  was  accordingly 
served  nearest  and  lawftil  heir-msde  and  of  line  in  gene- 
ral of  the  said  John  Earl  of  Loudoun.  James  Mure 
Earl  of  Loudoun  died  in  1786,  having  possessed  the 
lands  and  barony  of  Rowallan,  under  the  title  before 
mentioned,  until  his  death. 

James  Mure  Earl  of  Loudoun  had  one  child  onlj, 
^e  now  deceased  Flora  More  Countess  of  Loudonni 


the  mother  of  the  last  Marquis  of  Hastings,  afterwards 
also  Countess  of  Moira  and  Marchioness  of  Hastings, 
in  consequence  of  her  marriage  with  the  also  now  de- 
ceased Francis  Earl  of  Moira,  afterwards  Marquis  of 
Hastings,  the  father  of  the  last  Marquis ;  and  she  suc- 
ceeded her  father  both  in  the  title  and  inheritance  of  Lou- 
doun, and  also  in  the  said  lands  and  barony  of  Rowallan, 
in  which  last  she  was  duly  infeft,  as  his  nearest  and  law- 
ful heir-female  of  tmlzic  and  provision,  in  terms  of  the 
contract  of  marriage  before  recited,  in  the  year  1787. 

At  the  date  of  the  marriage-contract  before  recited, 
the  regulating  investiture  of  the  lands  and  estate  of 
Loudoun  was  a  charter  of  resignation  under  the  great 
seal,  dated  7th  February  1707,  which  was  ratified  in 
parliament,  and  followed  by  infeftment,  whereby  the 
same  were  disponed 

•*  in  favour  of  Hugh  Earl  of  Loudoun,  and  the  heirs-male  law- 
fhlly  procreated  or  to  be  procreated  between  him  and  Margaret 
Countess  of  Loudoun,  hu  spouse ;  whom  failing,  to  the  heirs- 
male  to  be  lawfully  procreated  of  the  body  of  the  said  Hugh 
Earl  of  Loudoim  in  any  subsequent  marriage ;  whom  failing,  to 
any  descendant  of  the  body  of  the  now  deceased  John  Earl  of 
Loudoun,  grandfather  of  the  said  Hugh  Earl  of  Loudoun,  whom 
the  said  Hugh  Earl  of  Loudoun  shall  name  by  a  writing  under 
his  hand  at  any  time  of  his  life,  and  even  on  deathbed,  with  and 
under  such  conditions,  provisions,  restrictions,  limitations,  qua- 
lifications, reservations,  clauses  irritant  and  resolutive,  or  other- 
wise, as  should  seem  fit  to  him  to  insert  therein ;  and  feilmg 
such  nomination  being  made  by  the  said  Hugh  Earl  of  Loudoun, 
or  the  person  or  persons  so  to  be  named,  to  the  heirs-male 
descending  of  the  body  of  the  said  deceased  John  Earl  of  Lou- 
doun ;  whom  fiuliug,  to  the  heirs  whatsoever  descending  of  the 
body  of  the  said  deceased  John  Earl  of  Loudoun :  wiiom  failing, 
to  the  heirs  whatsoever  of  the  said  John  Earl  of  Loudoun ; 
whom  ^ling,  to  the  heirs  and  assignees  whomsoever  of  the  said 
Earl  Hugh? 

Earl  Hugh's  investiture  by  the  said  charter,  and  the 
sasine  thereon,  was  continued  in  the  person  of  his  son 
John  Earl  of  Loudoun,  the  immediate  predecessor  of 
;  James  Mure  Earl  of  Loudoun ;  and  Earl  John  having, 
in  the  year  1780,  disponed  the  lands  and  estate  of 
Loudoun  to  certain  trustees  for  behoof  of  his  creditors, 
with  powers  of  sale,  David  Russell,  accountant  in  Edin- 
burgh, the  survivor  in  order  of  acting  of  the  said  trus- 
tees, in  the  y(ear  1795  gi-antcd  a  reconveyance  thereof, 
under  the  exception  of  considerable  parts  which  had  been 
sold  under  the  trust,  in  favour  of  the  said  Flora  Mure 
Countess  of  Loudoun,  who  was  the  representative  of 
the  said  Earl  John,  and  of  Earl  James  Mure  her  father, 
as  well  as  heir  whatsoever  of  the  body  of  John  Earl  of 
Loudoun,  grandfather  of  Earl  Hugh. 

The  whole  lands  and  estate  of  Loudoun  remaining 
unsold,  and  so  rcconveyed,  were  vested  in  the  person 
of  Flora  Mure  Countess  of  Loudoun  in  fee-simple,  and 
were  subject  to  Imj  disposed  of  and  alienated  by  her  as 
she  miglit  see  proper.  In  the  year  1804,  Flora  Mure 
Countess  of  Loudoun  was  manied  to  Francis  Earl  of 
Moira,  af^/^rwards  Marquis  of  Hastings ;  and  the  lands 
and  estates  of  Loudoun  were  not,  on  the  occasion  of  the 
marriage,  settled  by  marriage-contract  or  otherwise  on 
the  h(!Jrs  of  the  marriage,  but  remained  free  and  dis- 
posable by  the  Countess  under  her  fee-simple  title 
thereto. 

Some  years  afterwards,  with  the  view  of  providing 
means  for  payment  of  the  debts  of  the  said  Marquis, 
then  Earl  of  Moira,  which  were  of  large  extent,  it  was 
agreed,  on  the  part  of  the  Countess,  that  her  lands  and 
estates  of  Loudoun  shjij^^l^^ezj^i^^^i^fnd  given  as 
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an  equivalent  for  certain  estates  »tuated  in  England, 
in  which  the  Marquis  had  a  life  interest,  and  which 
were  settled  in  remainder  upon  his  issue-male  and 
others  mentioned  in  the  settlements  thereof  and  thus 
to  permit  of  the  sale  of  the  said  English  estates  for  the 
purpose  foresaid.  And  the  said  arrangement  and  trans- 
action were  accordingly  carried  into  effect  by  means 
of  the  two  acts  of  parliament  to  be  immediately  men- 
tioned. 

The  first  of  these  acts  of  parliament,  the  48  Geo.  iii. 
c.  154,  which  bears  to  proceed  on  the  prayer  of  the 
Marquis  and  his  Marchioness,  the  Countess  of  Loudoun, 
on  behalf  of  themselves  and  their  in&nt  children,  is 
entituled, 

"  An  act  for  exchanging  part  of  the  settled  estates  of  the  Right 
Honourable  Francis  Earl  of  Moira,  situate  in  England,  for  part 
of  the  estates  of  the  Eight  HonooraUe  Flora  Mure  Countess  of 
Loudoun,  his  wife,  situate  in  Scotland,  including  the  Castle  of 
Loudoun.** 

This  act  recites,  inter  alia,  that  by  indentures  of  lease 
and  release,  dated  the  26th  and  27th  days  of  May  1788, 
between  the  Right  Honourable  Francis  Earl  of  Hunt- 
ingdon of  the  first  part,  Francis  Marquis  of  Hastings, 
then  Lord  Rawdon,  and  described  in  the  act  as  Earl  of 
Moira,  nephew  of  the  Earl  of  Huntingdon,  of  the  second 
part,  and  David  Lord  Viscount  Stormont,  and  William 
Wildman  Lord  Viscount  Harrington  of  L^land,  of  the 
third  part,  certain  manors  or  lordships,  lands,  heredita- 
ments, and  others  therein  mentioned,  situated  in  the 
counties  of  Leicester,  Derby,  Nottingham,  and  Dorset, 
in  England,  were  settled  and  assured  to  the  use  of  the 
Marquis  of  Hastings  and  his  assigns  for  his  life,  with 
remainder  to  the  use  of  trustees  during  his  life,  in  trust 
to  preserv'C  contingent  remainders,  with  remainder  to 
the  first,  second,  and  other  sons  of  Francis  Marquis  of 
Hastings,  successively  in  tail-male,  with  remainder  to 
the  use  of  the  Earl  of  Huntingdon's  heirs  and  assigns ; 
and  that  the  Marquis  of  Hastings  was  thereby  em- 
powered to  charge  the  said  premises,  by  deed  or  will, 
with  any  sum  or  sums  of  money  not  exceeding  £10,000, 
with  interest  not  exceeding  five  per  cent,  per  annum, 
and  to  appoint  any  annual  sum,  not  exceeding  £1500 
of  jointure,  for  any  woman  or  women  he  should  marry, 
and  to  demise  the  same  upon  trusts,  to  raise  for  his  child 
or  children,  other  than  an  eldest  son,  any  sum  or  sums 
of  money  not  exceeding  £10,000. 

The  act  farther  recites,  that  by  indenture  dated  the 
12th  day  of  July  1804,  being  the  settlement  made  pre- 
vious to  tlie  marriage  between  the  Marquis  of  Hastings 
and  Flora  Mure  Countess  of  Loudoun,  these  English 
estates  had  been,  by  means  of  a  trust  created  in  the 
Right  Honourable  Charles  Hope,  late  Lord  President 
of  the  Court  of  Session  in  Scotland,  and  William  Adam, 
Esq.  of  Blairadam,  now  deceased,  charged  with  a  join- 
ture for  the  said  Countess  to  the  extent  of  the  said  sum 
of  £1500,  and  with  the  sum  of  £10,000  for  portions 
to  the  younger  children ;  that  the  said  marriage  had 
taken  place,  and  that  there  was  issue  thereof,  one  son 
only,  Greorge,  afterwards  Marquis  of  Hastings,  and  one 
daughter;  and  the  act  proceeds : 

**•  Whereas  the  laid  settled  estates,  which  were  comprifled  in  tho 
isHadieduleto  theiaid  act,"  (ue^  the  English  estates,)  "are  incon- 
venient ai  a  fionUy  or  settled  estate,  bf  reason  that  they  consiBt 
IbflT  die  most  part  (Ismail  and  detaehod  farms  or  teneinieBta,  in- 
'  rnMMgeoiaiitandsiqpeiiBfeHidoaoB^  and  let  at  small 


rents,  rendering  the  collection  of  them  yery  expensive,  and  tlie 
said  rents  are  luible  to  considerable  deductions  for  repairs  of  the 
buildings  on  the  premises ;  and  whereas  the  said  Flora  Mure 
Countess  of  Loudoun  is  the  absolute  proprietor,  in  her  own  right, 
and  by  way  of  separate  estate,  of  the  Castle  of  Loudoun,  in  the 
county  of  Ajrr  in  Scotland,  the  ancient  seat  and  residence  of  her 
family,  and  of  dirers  lands,  forms,  and  hereditaments  belonging  to 
the  same  castle,  and  forming  a  very  desirable  demesne  thereto ; 
but  the  said  farms,  lands,  and  hereditaments,  are  now  subject 
to,  or  may  be  affected  with  or  for  the  whole  debts  or  engage- 
ments of  the  said  Flora  Countess  of  Loudoun  and  her  prede- 
cessors in  the  said  estate,  and  such  castle  is  a  principal  residence 
of  the  said  Francis  Earl  of  Moira  and  Flora  Mure  Countess  of 
Loudoun ;  and  it  will  be  a  great  advantage  to  the  issue  of  the 
said  Francis  Earl  of  Moira  and  Flora  Mure  Countess  of  Loudouiu 
and  an  encotmigement  to  the  preservation  of  the  said  castle  and 
the  demesnes  to  be  attached  thereto,  that  the  said  castle  and 
certain  of  the  lands,  farms,  and  hereditaments  of  the  said  Flora 
Mure  Countess  of  Loudoun,  in  the  said  county  of  Ayr,  of  greater 
value  than  the  said  settled  estates  comprised  in  the  said  first 
schedule  to  this  act  annexed,  after  allowing  for  the  said  mort- 
gage debt  of  £10,000  thereon,  shall  be  settled  or  exchanged  for 
or  in  lieu  of  the  same  settled  estates,  and  the  said  Flora  Mure 
Countess  of  Loudoun  may  take  the  same  settled  estate,  subject 
to  the  said  mortgage  debt  of  £10,000,  as  a  continuing  debt 
thereon." 

By  section  1st  of  this  act  it  is  enacted : 
**  That  from  and  immediately  after  the  passing  of  this  act,  so 
many  and  such  of  the  manors  and  lordships,**  &c.,  '^  comprised 
in  the  said  recited  indentures  of  lease  and  release,  or  settlement, 
of  the  26th  and  27th  days  of  May  1788,  as  are  mentioned  or  enu- 
merated in  the  said  first  schedule  to  this  act  annexed,  with  their 
and  every  of  tlieir  rights,  royalties,  easements,  members  and 
appurtenances,  and  the  reversion  and  reversions,  remainder  and 
remainders,  rents,  issues,  and  profits,  of  aU  and  singular  the  same 
premises,  shall  be  vested  in  and  settled  upon  the  Kight  Honour- 
able Charles  Kinnaird,  and  the  Right  Honourable  Charles  George 
Lord  Arden,  their  heirs  and  assigns,  to  the  use  of  the  said  Lord 
Kinnaird  and  Lord  Arden,  their  heirs  and  assigns  for  ever,  dis- 
charged of  and  firom  all  the  uses,  estates,  trusts,  powers,  provisoes 
and  limitations,  remainders,  charges,  declarations  and  agree- 
ments, by  the  same  indentures  of  lease  and  release,  or  settle- 
ment, and  the  said  indenture  of  tlie  12th  day  of  July  1804,  and 
the  said  indentures  of  lease  and  release  of  the  2d  and  3d  days 
of  October  1807,  limited,  expressed  and  decUired,  of  and  con- 
cerning the  same  manors  and  other  hereditaments,  other  than 
and  except  the  said  sum  of  £10,000  secured  to  the  said  Thomaa 
Coutts,  and  now  due  to  the  said  William  Collins  Jackson  on 
mortgage  as  aforesaid,  and  the  said  term  of  one  thousand  years 
tor  securing  the  same,  and  which  sum,  together  with  tfa^  in- 
terest thereof  shall  from  henceforth  be,  and  be  deemed,  a 
charge  on  the  manors  and  other  hereditaments  comprised  iu 
the  said  first  schedule  to  this  act  annexed,  as  the  fund  primarily 
liable  to  the  payment  thereof,  and  such  manors  and  heredita- 
ments shall  be  in  lieu  of  and  in  exdiange  for  the  castle,  &m», 
lands  and  hereditaments  mentioned  in  the  second  schedule  to 
this  act,  and  hereby  vested  in  the  said  Charles  Hope  and  Wil- 
liam Adam,  their  heirs  and  assignees,  upon  trust,  as  hereafter 
expressed." 

The  act  provides  (§  3)  that  the  said  manors  and 
other  hereditaments  should  be  held  at  the  disposal  of 
the  said  Marchioness  of  Hasrings,'  Floi-a  Mure  Counte.^s 
of  Loudoun,  for  such  ends,  intents  and  purposes,  as  she 
should  direct     By  section  4th  it  is  enacted, 

**  That  from  and  immediately  after  the  passing  of  tliis  act,  all 
and  singular  the  castle,**  lands,  &c.,  *''  enumerated  in  the  said 
second  schedule  to  this  act  annexed,  togetlier  with  their  rights 
and  profits,**  &c.,  "  shall  be  absolutely  freed  and  discharged  of 
and  nom  all  Uie  present  estate,  right,  title,  interest,  claim  and 
demand,  of  her,  the  said  Flora  Mure  Countess  of  Loudoun,  and 
her  heirs,  and  be  vested  in  and  settled  upon  the  said  Charies 
Hope  and  William  Adam,  their  heirs  and  assigns,  upon  trust, 
to  oonrey,  settle  and  assure  the  same  to  and  for  such  uses  and 
estates^  and  und^  and  sulgwt  to  such  charges  (other  than  and 
except  the  said  mortgage  debt  of  £10,000,  and  tlie  interest 
hereof  and  the  said  term  of  one  thousand  years  for  securing  the 
mum)  u  would  at  the  time  of  such  settlement,  by  virtue  of  th9 
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Berera]  herein-before  recited  indentures,  or  anj  of  them,  have 
been  subsisting  of  and  conoeming  the  said  manors,  farms,  lands 
and  hereditaments,  comprised  in  the  said  first  schedule  to  this 
act  annexed,  in  case  this  act  had  not  passed,  or  as  near  thereto 
as  the  laws  of  Scotland  and  the  deaths  of  parties,  and  other  cir- 
cumstances, will  admit." 

B7  section  5th,  it  is  enacted, 
**  That  in  order  effectually  to  vest  the  said  castle,  lands,  fiirms 
and  hereditaments,  comprised  in  the  said  second  schedule  to  this 
act  annexed,  in  the  said  Charles  Hope  and  William  Adam,  and 
their  heirs  and  assigns,  in  trust  as  aforesaid,  the  said  Flora 
Mure  Countess  of  Loudoun  and  her  heirs  shall  be  obliged,  and 
she  or  they  are  hereby  required  to  execute  all  such  deeds,  and 
do  all  such  acts  and  Uiings  as  shall  be  deemed  requisite  for  that 
purpose,  under  the  direction  and  by  the  authority  of  the  Judges 
of  the  Court  of  Session  in  Scotland,  containing  all  daoses  usual 
and  requisite,  and  for  that  end  it  shall  be  lawftd  for  the  said 
Charles  Hope  and  William  Adam,  and  their  heirs,  to  apply  to 
the  said  Court  by  stunmary  petition,  to  be  served  upon  ^e  said 
Flora  Mure  Countess  of  Loudoun  or  her  heirs  ,'*  &c. 

praying  that  she  or  they  may  be  required  to  do  such 
deeds,  &c.,  as  the  Court  may  think  requisite  to  carry 
the  act  into  execution ;  and  in  case  of  her  or  her  heirs' 
refusal,  the  Court  are  empowered  to  adjudge  the  said 
lands,  &c.,  from 

"  the  said  Flora  Mure  Countess  of  Loudoun  and  her  heirs,  and 
declare  the  same  to  belong  to  the  said  Charles  Hope  and  Wil- 
liam Adam,  and  their  heirs,  in  tnist  as  aforesaid,  so  that  com- 
plete titles  thereto  may,  in  pursuance  of  such  abjudication,  be 
made  up  in  the  persons  of  the  said  trusteeii.  according  to  the 
form  of  the  laws  of  Scotland ;  and  the  said  Court  shall  be,  and 
is  hereby  empowered,  to  take  all  such  other  steps  as  to  them 
shall  appear  proper  for  accomplishing  the  purpose  of  this  act 
relative  to  the  same  lands,  farms  and  hereditaments.** 

In  fulfilment  of  the  directions  of  this  act,  application 
was  made  to  the  Court  of  Session  by  the  late  Lord 
President  Hope  and  Mr  Adam,  for  the  purpose  of 
having  the  Scotch  estates  settled  in  terms  thereof.  And 
afler  various  opink>ns  liad  been  obtained  from  Mr 
Richard  Preston,  an  English  conveyancing  counsel,  by 
which  the  rights  of  parties  under  the  English  inden- 
tures might  be  ascertained,  the  Second  Division  of  the 
Court  remitted  to  a  Lord  Ordinary  to  prepare  a  deed 
of  entail  upon  the  principles  contemplated  by  the  act. 

A  deed  of  entail  having  been  accordingly  prepared 
and  adjusted  to  the  satis&iction  of  the  Court,  the  Mar- 
chioness of  Hastings  Countess  of  Loudoun,  with  the 
special  advice  of  her  husband,  and  the  advice  and  con- 
sent of  the  late  Lord  President  Hope  and  Mr  Adam, 
the  trustees  appointed  to  her  by  the  above  act  of  par- 
liament, executed  a  disposition  and  deed  of  entail  in 
terms  thereof,  dated  in  June,  ratified  by  the  Marchioness, 
and  registered  in  the  Register  of  Entails,  and  in  the 
Books  of  Council  and  Session,  in  July  1809.  The 
narrative  of  this  deed  contains  a  recital  of  the  inden- 
tures recited  in  the  act  of  parliament,  and  of  the  pro- 
visions of  the  act  itself,  and  bears,  that  the  portions  of 
the  estates  of  Loudoun  thereinafter  conveyed  were  exo- 
nerated of  all 

"  her  and  her  predecessors*  debts  and  engagements  ;**  "  and  in 
order  to  charge  and  burden  the  same  agreeable  to  the  law  and 
forms  of  Scotland,  as  efiectuallv  as  the  estates  in  England  in- 
tended to  be  exchanged  stood  charged  at  the  time  of  passing  the 
said  act  (excepting  &e  said  mortgage  debt  of  £10,000,  which  is, 
in  terms  and  by  the  provisions  of  the  said  act,  to  remain  a  chu^ge 
upon  the  said  English  estates),** 

she  was  about  to  convey  these  estates  under  burden 
of  her  jointure  of  £1500  per  annum,  and  of  £10,000 
provided  for  the  children  of  her  marriage  with  the 
Marquis ;  and  the  narrative  adds — 


*'  I,  the  said  Francis  Earl  of  Moira,  being  desirous  and  consent- 
ing, as  is  testified  by  my  subscribing  these  presents,  that  the 
share,  right  and  interest  which  I  had  in  the  English  estate 
termed  the  reversion  in  fee,  and  which  according  to  the  terms 
of  the  said  act  of  parliament,  I  am  entitled  to  have  and  hold  in 
the  Scotch  estate,  should  nevertheless  go  to  and  be  vested  in  the 
said  Flora  Mure  Countess  of  Loudoun,  and  her  heirs  herein- 
after mentioned,  in  as  far  as  the  said  purpose  can  be  effectuated 
according  to  the  law  of  Scotland ;  and  1  the  said  Countess  being 
willing  uid  desirous  to  comply  with  the  obligation  I  am  under 
by  the  said  act  with  r^pard  to  conveying  Sie  said  lands  and 
estates  comprised  in  the  second  schedule  to  the  said  act,  and 
hereinafter  mentioned,  to  the  same  uses  and  estates,  and  under 
and  subject  to  such  charges  (other  than  and  except  the  said 
mortgage  debt  of  £10,000,  uid  the  interest  thereof),  as,  by 
virtue  of  the  several  indentures  in  the  said  act,  and  herein  re- 
cited, would  have  been  subsisting  of  and  concerning  the  said 
manors,  farms,  lands  and  hereditaments,  comprised  in  the  first 
schediUe  annexed  to  the  said  act,  in  case  the  said  act  had  not 
passed,  or  as  near  thereto  as  the  laws  of  Scotland,  and  the  deaths 
of  parties  and  other  circumstances,  and  the  change  of  intention 
with  regard  to  the  said  reversion,  will  permit.** 

Therefore,  the  Marchioness  of  Hastings  Countess  of 
Loudoun,  with  the  special  advice  and  consent  foresaid, 
gave,  granted,  alienated  and  disponed  from  her,  her 
heirs  and  successors, 

^  to  and  in  fkvour  of  the  said  Francis  Earl  of  Moira,  and  failing 
him  by  decease,  to  and  in  favour  of  (the  last  Marquis)  "  George 
Augustus  Rawdon,  commonly  calleii  Lord  Mauchline,  eldest 
and  at  present  the  only  son  of  the  marriage  between  the  said 
Francis  Earl  of  Moira  and  me  the  said  Countess,  and  the  heirs- 
male  of  the  body  of  the  said  Greorge  Augfustus  Francis  Rawdon 
Lord  Mauchline ;  whom  fluling,  to  the  second,  third,  fourth,  and 
every  other  son  in  the  order  of  their  birth,  to  be  bom  of  the 
said  marriage  between  us,  the  said  Earl  and  Countess,  and  heirs- 
male  of  the&  bodies  in  their  order,  respectively  and  successively; 
whom  failing,  to  the  first  and  other  sons  of  the  body  of  the  said 
Francis  Earl  of  Moira,  to  be  bom  of  any  other  marriage  he  may 
subsequently  lawfully  contract  and  enter  into,  according  to  the 
order  of  the  birth  of  the  same  sons,  and  the  heirs-male  of  their 
bodies  in  their  order,  respectively  and  successively :  whom  fail- 
ing, to  me,  the  said  Countess,  and  the  heirs  succoraing  to  me  in 
the  title  and  dignity  of  Loudoun ;  whom  failing,  to  the  heirs  and 
assigns  whatsoever  of  me  the  said  Countess  ;** 

all  and  whole  the  parts  and  portions  therein  mentioned 
of  the  lands  and  baronies  of  Easter  and  Wester  Lou- 
douns,  including  the  Castle  of  Loudoun,  and  the  de- 
mesne or  policy  thereto  belonging,  with  and  under  the 
burdens  before  mentioned,  and  with  and  under  the  re- 
strictions and  prohibitions,  and  clauses  irritant  and 
resolutive,  of  a  strict  entail,  against  the  acts  and  deeds 
of  the  said  Francis  Marquis  of  Hastings,  and  George, 
afterwards  Marquis  of  Hastings,  (recently  deceased), 
and  the  heirs  and  substitutes  of  entail  therein  men- 
tioned ;  and  also 

"  with  and  under  this  power  and  faculty,  as  it  is  hereby  ex- 
pressly provided  and  declared,  that  it  shall  be  competent  to  and 
in  the  power  of  the  said  Francis  Earl  of  Moira,"  (afterwards  Mar- 
quis of  Ilastings),  ^^  with  the  consent,  concurrence  and  approbation 
of  the  said  George  Augustus  Francis  Lord  Mauchline,  When  of 
the  ftill  age  of  twenty-one  years,  or,  in  case  of  his  death,  with 
the  consent,  concurrence  and  approbation  of  the  next  immediate 
heir  of  tailzie  descended  of  the  body  of  the  said  Earl,  being  of 
the  age  of  twenty-one  years,  and  who,  in  the  event  of  his  sur- 
viving the  said  Karl,  must  succeed  to  him  in  the  said  lands  and 
estate,  by  a  proper  and  formal  deed  duly  executed  by  the  jmu*- 
ties  thereto,  according  to  the  forms  of  the  law  of  Scotland,  to 
alter  this  entail,  and  to  dispone  and  convey  the  said  entailed 
lands  and  estate  to  the  said  Francis  Earl  of  Moira,  or  to  any 
other  person  or  persons  that  may  be  thought  proper,  and  that 
either  in  fee-simple,  or  with  such  conditions,  provisions,  limita- 
tions, restrictions,  and  clauses  irritant  and  resolutive,  or  upon 
trust  for  such  uses  and  purposes  as  the  parties  to  sudi  de?ds 
may  think  proper ;  and  in  like  manner,  aher  the  decease  of  the 
said  Francis  Earl  of  Moira,  and  in  caae  no  deed  of  alteration  has 
Digitized  by  VjI^^^V  IC 
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been  by  him  execiKted  during  his  life,  with  the  consent  aiid  ap- 
probation as  aforesaid,  it  shall  be  in  the  power  of  the  said  George 
Augustas  Francis  Lord  Mauchline,  and  of  the  other  heirs  of 
tailzie  aforesaid,  descendants  in  the  male  line  of  the  body  of  the 
•aid  Francis  Earl  of  Moira,  and  of  each  and  every  one  of  them, 
when  they  shall  have  respectively  completed  their  titles  by  in- 
fcftments  to  the  said  entailed  lands  and  estate,  agreeable  to  and 
in  terms  of  these  presents,  and  shall  have  attained  the  age  of 
twenty-one  years  complete,  to  alter  this  entail,  and  to  convey 
the  said  entailed  lands  and  estate  by  proper  deeds  in  the  same 
way  and  manner,  and  as  fully  and  freely  in  all  respects  as  is 
before  provided,  that  the  said  Francis  Earl  of  Moira,  with  the 
ojnscnt,  concurrence  and  approbation  aforesaid,  may  do  iu  his 
lifetime ;  as  also,  that  it  shall  be  competent  to  the  said  Francis 
Karl  of  Mohra,  with  the  consent  of  any  of  the  substitute  heu^  of 
entail,  descendants  of  his  body,  when  of  the  full  age  of  twenty- 
one  years,  to  alter  this  entail  and  the  order  of  succession  with 
respect  to  the  smd  substitute  consenting,  and  with  respect  to  all 
other  substitutes  postponed  to  Iiim  by  this  present  deed,  whe- 
ther descendants  of  the  said  consenting  substitute  or  not,  and 
of  new  to  arrange,  destine  and  distribute,  or  altogether  defeat, 
such  contingent  succession  as  to  them  shall  seem  meet :  but 
whereas  these  powers  and  faculties  are  hereby  committed  ex- 
clusively to  the  personal  discretion  of  the  said  Francis  Earl  of 
Moira,  Qeorge  Augustus  Francis  Lord  Mauchline,  and  the  sub- 
stitute-heirs above  mentioned  respectively,  it  is  hereby  provided 
and  declared,  that  the  same  being  of  course  incapable  of  trans- 
mission by  grant,  purchase,  abjudication,  or  otherwise,  must  be 
exercised  frcely  and  voluntarily,  and  in  a  manner  suitable  to 
the  powers  conferred  by  the  said  settlement  by  indenture  of 
lease  and  release  of  Fr»acis  Earl  of  Huntingdon ;  and,  therefore, 
that  no  deeds  executed  in  carrying  them  into  execution  shall  be 
efl^tual,  or  in  any  respect  operate  an  alteration  of  these  presents, 
until  a  decreet  is  obtidned  m  the  Court  of  Session,  in  a  process 
where  the  whole  heirs  and  substitutes  alive  at  the  time  are 
called  as  defenders,  declaring  the  deeds  executed  for  the  pur- 
poses aforesaid  to  be  lawfiil  exercise  of  the  powers  and  faculties 
hereby  conferred ;  the  meaning  and  intent  of  this  proviso  and 
dedaration  being,  that  the  said  Francis  Earl  of  Moira,  and  the 
said  George  Augustus  Francis  Lord  Mauchline,  and  the  other 
issue-male  of  the  said  Earl's  body,  riudl,  as  fisur  as  the  forms  of 
the  law  of  Scotland  will  admit,  have  the  like  powers  over  the 
said  lands  and  heritages  hereby  disponed  in  their  order,  as  he  or 
they  had  or  might  come  to  have  over  the  said  lands  and  estate 
in  England,  according  to  the  settlements  thereof  recited  in  the 
said  act  of  parliament,  if  the  said  lands  and  estate  in  England 
had  remained  under  the  said  settlements,  so  as  to  defeat  the 
entail  thereof  in  future,  and  bar  the  remainders  or  right  of  sub- 
satutes." 

Another  act  of  parliament,  the  53d  Greo.  iiL  c.  66, 
was  passed,  entituled, 

**  An  act  for  exchanging  part  of  the  settled  estates  of  the  Right 
Honourable  Francis  Earl  of  Moira,  situate  in  England,  for  part 
of  the  estates  of  the  Right  Honourable  Flora  Mure  Ck)unte88  of 
Loudoun,  his  wife,  situate  in  Scotland," 

which,  inter  alia,  recites,  that  the  Earl  of  Huntingdon,  by 
his  hist  will  and  testament,  dated  9th  August  1779,  and 
duly  executed  and  attested,  for  the  devise  of  lands  of  in- 
heritance, gave  and  devised  to  Francis  Marquis  of  Hast- 
ings, then  Lord  Bawdon,  all  his  the  testator's  manors, 
landis,  tenements  and  hereditaments  whatsoever,  in  the 
counties  of  Leicester  and  Derby,  or  either  of  them,  to 
hold  during  his  natural  life,  with  remainder  to  the  Right 
Honourable  Nathaniel  Lord  Scarsdale  and  Sir  William 
Bagot,  Baronet,  and  their  heirs,  during  the  life  of  the 
said  Francis  Marquis  of  Hastings,  upon  trust,  to  sup- 
port the  contingent  remainders,  with  remainder  to  the 
first  and  other  sons  of  the  said  Francis  Marquis  of 
Hastings  successively,  according  to  the  priority  of  their 
birihs,  in  tail-male,  with  farther  remainders  to  the  tes- 
tator^s  nephews  and  their  sons  successively,  as  therein 
mentioned. 

Tbe  act  farther  recites,  that, 
"  whereas  divers  messuage*,  farms,  lands  and  hereditaments, 


situate  in  the  parish  of  Ashbjr-de-IarZouch,  in  the  county  of 
Leicester,  mentioned  and  described  in  the  first  schedule  to  this  act 
annexed,  are  part  of  the  hereditaments  which  were  comprised 
in  and  settled  by  the  said  will  of  the  said  Francis  Earl  of  Hunt- 
ingdon  deceased,  or  which  by  allotment,  exchange  or  otherwise, 
are  become  subject  to  the  uses  and  trusts  limited  by  that  will, 
of  the  manors  and  hereditaments  devised  by  that  will,  and  of 
which  the  testator,  the  said  Francis  Earl  of  Huntingdon,  was 
sdsed  at  the  date  of  his  will  and  at  his  death :  And  whereas 
the  said  Flora  Mure  Countess  of  Loudoun  was  lately  the  abso- 
lute proprietor,  in  her  own  right,  and  by  way  oi  separate  estate, 
of  the  Castle  of  Loudoun,  in  the  county  of  Ayr,  in  Scotland,  the 
ancient  seat  and  residence  of  her  family,  and  of  divers  farms 
and  hereditaments  belonging  to  the  same  castle,  and  forming 
a  very  considerable  d^nesne  thereto,  and  which  said  castle, 
farms  and  hereditaments  were,  by^  the  act  48  Geo.  iii.  c  154, 
above  mentioned,  **  limited  and  settled,  so  as  to  be  ei\joyed  by 
the  said  Francis  Earl  of  Moira  for  his  life,  and  after  his  death 
by  Iiis  first  and  other  sons  successively,  according  to  the  priority 
of  their  births,  as  if  they  were  tenants  in  tail-male  by  tlie  law 
of  England ;  and  which  said  castle  is  the  principal  residence  of 
the  said  Francis  Earl  of  Moira  and  Flora  Mure  Countess  of 
Loudoun  in  Scotland :  And  whereas  the  said  Flora  Mure  Coun  • 
tess  of  Loudoun  is  absolute  proprietor  in  her  own  right,  and  by 
way  of  separate  estate,  of  clivers  messuages,  lands,  fiurms,  and 
hereditaments,  of  great  extent  and  value,  in  the  barony  of  Lou- 
doun, in  the  county  of  Ayr,  in  Scotland,  mentioned  and  described 
in  the  second  schedule  to  this  act  annexed,  and  which  adjoin 
and  are  contiguous  to  the  said  castle  and  demesnes  of  Loudoun, 
but  the  messuages,  lands,  fiirms  and  hereditaments  of  the  said 
Flora  Mure  Countess  of  Loudoun  are  now  subject  to  or  may  be 
affected  with  or  for  the  whole  debts  or  engagements  of  the  said 
Flora  Mure  Countess  of  Loudoun,  and  her  predecessors  in  the 
said  estate :  And  whereas  the  said  messuages,  farms,  lands  and 
hereditaments,  of  the  said  Flora  Mure  Countess  of  Loudoun, 
mentioned  and  described  in  the  second  schedule  to  this  act 
annexed,  are  particularly  convenient  and  eligible  to  be  annexed 
to  and  enjoyed  with  the  said  castle  and  demesnes  of  Loudoun; 
and  it  is  desirable  that  the  said  estates  of  the  said  Flora  Muro 
Countess  of  Loudoun  should  be  settled  on  the  said  Earl  of  Moira 
for  his  life,  and  after  his  death  on  his  first  and  other  sons  suc- 
cessively, as  if  tenants  in  tail-male,  so  as  to  be  ^\)oyed  in  a 
course  of  limitation  by  the  said  Francis  Earl  of  Moira,  and  his 
first  and  other  sons  successively,  according  to  the  priority  of 
their  births,  and  the  heirs-male  of  their  bodies,  as  the  said  castle 
and  demesnes  of  Loudoun  are  to  be  epjoyed ;  and  it  would  be 
greatly  for  the  benefit  of  the  said  Francis  Earl  of  Moira  and 
Flora  Mure  Countess  of  Loudoun,  and  their  family,  that  the 
estates  of  the  said  Flora  Mure  Countess  of  Loudoun,  situate  in 
Loudoun  aforesaid,  comprised  in  the  second  schedule  to  this 
act  annexed,  and  being  or  equal  or  greater  value  than  the  said 
estates  situate  in  Ashby-de  la-Zouc^  mentioned  and  described 
in  the  first  schedule  to  this  act  annexed,  should  be  settled  or 
exchanged  for  or  in  lieu  of  the  said  estates  situate  in  Ashby- 
de-la-Zouch  aforesaid:  And  whereas  the  hereditaments  com- 
prised in  the  said  second  schedule  to  this  act  annexed  are  of 
greater  value  than  the  hereditaments  comprised  in  the  said  first 
schedule  to  this  act  annexed:  And  whereas  the  said  Francis 
Earl  of  Moira  and  Flora  Mure  Countess  of  Loudoun,  on  their 
own  behalves,  and  the  said  Earl  of  Moira,  on  the  behalf  and  as 
the  guardian  (tf  his  infant  son,  are  desirous  that  such  exchange 
shoiUd  be  made," 

the  act  of  parliament  proceeded  to  enact,  that  these 
English  estates  should  be  vested  and  settled  in  trust, 
and  be  at  the  disposal  of  the  said  Marchioness  of 
Hastings  Countess  of  Loudoun,  subject  to  such  powers 
provisoes,  declarations  and  agreements  as  she,  subse- 
quent to  the  5th  day  of  March  1813,  had  directed, 
limited  or  appointed,  or  as  she  might  afterwards  direct, 
limit  or  appoint ;  and  that  the  parts  of  the  lands  and 
estate  of  Loudoun  mentioned  in  the  act  should  be  ab- 
solutely freed  and  discharged  of  all  estate,  rights,  and 
interest  of  the  said  Countess  and  her  heirs,  and  vested 
and  settled  in  trust,  to  be  conveyed  and  assured  for 
such  uses  and  estates,  and  subject  to  such  charges,  as 
were  subsisting  in  regard  to  the  lands  exchanged  there- 
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for,  by  virtue  of  the  will  of  the  Earl  of  Huntingdon. 
This  act  contains  the  same  enactments  and  provisions 
for  having  the  said  Scots  property  of  the  Marchioness- 
Countess  settled  and  entailed^  in  lieu  of  the  English 
property  thereby  exchanged  therefor,  as  are  contained 
in  the  act  of  48  Geo.  iii.  c.  154. 

In  fulfilment  of  this  act,  steps  similar  to  those  em- 
ployed for  carrying  the  former  act  into  effect  were  taken. 
Mr  Preston  was  again  consulted.  A  covenant  was  entered 
into  by  the  Marquis  and  Marchioness  of  Hastings,  by 
which  a  contingent  reversion,  which  had  been  provided 
to  the  Countess  of  Granard  and  Lady  Charlotte  Rawdon, 
in  the  English  estates  mentioned  in  the  act,  was  trans- 
ferred to  and  over  the  Scotch  estates  which  were  ex- 
changed for  them.  And  a  draft  of  a  deed  of  entail 
prepared  in  conformity  with  the  act  of  parliament  last 
mentioned  having  been  considered  by  the  Court,  was 
approved  of  by  the  Right  Honourable  David  Boyle, 
the  Lord  Justice-Clerk,  the  late  Lord  Alloway,  and 
Colonel  Kelso,  three  of  the  commissioners  named  for 
that  purpose  by  the  Marquis  and  Marchioness  of  Hast- 
ings. A  disposition  and  deed  of  entail  was  accordingly 
executed  by  these  commissioners  in  the  year  1815.  By 
this  deed,  in  fulfilment  of  the  act  of  parliament,  the 
commissioners  gave,  granted,  alienated  and  disponed, 
from  the  Marchioness  of  Hastings  Countess  of  Loudoun, 
and  her  heirs -and  successors, 

"to  and  in  favour  of  the  said  Francis  Earl  of  Moira ;  and  failing 
him  by  decease,  to  and  in  favour  of  Gcorjie  Augustus  Francis  Raw- 
don,  commonly  called  Lord  Hungerford"  (the  last  Marquis  of 
Hastings),  *♦  at  present  the  eldest  son  of  the  said  Francis  Earl 
of  Moira,  and  the  heirs-male  of  the  body  of  the  said  George 
Lord  Hungerford ;  whom  failing,  to  the  other  heirs-male  of  the 
body  of  the  said  Francis  Earl  of  Moira,  in  the  order  of  their 
birth,  and  the  heirs-male  of  their  respective  bodies ;  whom  fail- 
ing, to  such  person  or  persons  as  the  said  Francis  Earl  of  Moira 
has  nominated  and  appointed,  or  shall  nominate  and  api)oint,  by 
any  deed  or  deeds  under  his  hand,  to  succeed,  on  such  failure  of 
the  heirs-male  of  his  body,  to  the  said  lands  and  estates  herein- 
after disponed,  or  who  shall  bo  so  nominated  and  appointed  by 
any  commissioner  or  commissioners  of  the  said  Francis  Earl  of 
Moira,  already  empowered,  or  hereafter  to  ho  empowered  so  to 
do  by  a  deed  or  deeds  under  his  hand ;  and  fjuling  such  api)oint- 
ment  and  nomination,  to  the  jjei'son  or  jxjrsons  who,  in  caso  the 
said  recited  act  of  the  53<1  of  his  present  Majosty*s  reign  had 
not  passed,  would,  on  the  dccea«;c  of  the  said  Francis  Earl  of 
Moira,  and  failure  of  iasue-nialc  or  his  body,  liavc  been  entitled 
to  the  English  estates  mentioned  and  comprised  in  the  first 
schedule  to  the  sai<l  last  mentioned  act  annexed,  under  the 
denomination  of  the  said  Francis  Earl  of  Huntingdon's  own 
rightful  heirs ;  whom  failing,  to  the  heirs  whatsoever  of  the  said 
Francis  Earl  of  Moira," 

all  and  whole  the  parts  and  portions  of  the  lands  and 
baronies  of  Easter  and  Wester  Loudoun  tlieroin  de- 
scribed ;  but  always  with  and  undcT  the  prohibitions, 
and  restrictions,  and  clauses  irritant  and  resolutive,  of 
a  strict  entail,  against  the  acts  and  deeds  of  the  said 
Francis  Marquis  of  Hastings,  and  C4corge  his  son,  (the 
last  IVIarquis),  and  the  heirs  and  substitutes  of  entail 
called  af\er  them  as  aforesaid,  and  with  power  to  the 
said  Francis  Marquis  of  Hastings,  and  the  pursuer  and 
successive  heirs  of  tailzie  aforesaid,  to  alter,  infi-inge,  or 
put  an  end  to  the  said  tailzie,  by  the  same  forms  and 
ramies  as  are  expressed  and  set  forth  in  the  dispasition 
and  deed  of  entail  previously  executed  by  the  Mar- 
chioness of  Hastings  Countess  of  Loudoun  and  others, 
and  before  recited. 
Immediately  afler  this  deed  of  entail  had  been  exe- 


cuted, the  commissioners  named  by  the  Marquis  and 
Marchioness  of  Hastings,  by  deed  of  nomination,  nomi- 
nated and  appointed  the  Countess  of  Granard  and  Lady 
Charlotte  Bawdon,  and  their  nominees,  whom  fiuling, 
their  heirs  and  successors,  as  the  persons  to  sucx^ed  to 
the  portion  of  the  Loudoun  estates  mentioned  in  the  53d 
Geo.  iii.  c  6G,in  case  of  the  failure  of  heirs-male  of  the 
body  of  the  Marqius  of  Hastings,  and  in  preference  to 
the  other  persons  or  heirs  called  to  the  succession  by 
the  said  deed  in  the  event  of  the  Marquis  making  no 
appointment  or  nomination. 

Loth  of  these  dispositions  and  deeds  of  entail,  after 
they  had  been  executed  as  aforesaid,  together  with  the 
feudtd  titles  completed  thereon,  were  approved  of  by* 
the  Court  of  Session,  under  applications  made  for  that 
purpose,  conform  to  acts  and  decrees  of  their  Lordships 
to  that  effect,  pronounced  on  the  foresaid  applications 
in  the  names  of  the  said  Right  Honourable  Charles 
Hope  and  William  Adam,  Esq.,  the  first  bearing  date 
the  11th  day  of  July  1809,  and  the  second  the  10th  day 
of  March  1815.  Feudal  titles  were  completed,  in  terms 
of  the  said  dispositions  and  deeds  of  entail,  in  the  per- 
son of  Francis  Marquis  of  Hastings,  by  charters  of 
resignation  from  the  Crown,  the  one  dated  the  5th 
day  of  July  1809,  and  the  other  the  5th  day  of 
February  1815,  on  both  of  which  infcftment  duly  fol- 
lowed, 

Francis  Marquis  of  Hastings  having  died  in  the  year 
1826,  George  late  Marquis  of  Hastings,  his  son,  ob- 
tained right  to  the  lands  and  estates  of  Loudoun,  free 
from  any  right  in  favour  of  his  mother,  the  Marchioness- 
Countess,  excepting  a  jointure  of  £1500  a-year  which 
had  been  secured  to  her  over  the  English  estates,  and 
transferred  as  a  burden  on  the  Loudoun  estates  as  above 
mentioned;  and  his  title  to  the  Loudoun  estates  was  com- 
pleted by  his  being  served  and  rctoured  as  the  nearest 
and  law^  heir  of  tailzie  and  provision  to  liis  &ther 
under  the  two  deeds  of  entail  already  de.-cribed,  con- 
form to  two  special  sendees,  both  dated  the  26th  No- 
veml>er  1G28,  on  which  he  was  duly  infoft. 

Flora  Mure  Marchioness  of  Hastings  Countess  of 
Loudoun,  died  on  the  9tli  January  1840,  having  been 
predecca^iod  by  her  eldest  daughter.  Lady  Flora  Eliza- 
beth Ha^ting^. 

On  the  death  of  the  Marchioness-Countess,  the  estate 
of  Rowallan  was  claimed  by  her  son,  George  Marquis 
of  Hasting?,  recently  deceased, — ^l)y  her  eldest  surviv- 
ing daughter.  Lady  Sophia  Hastings, — ^by  tlie  present 
Marquis  of  Hastings,  then  Earl  of  Kawdon,  son  of  the 
late  Marquis,  and  by  the  late  Marquis's  eldest  daughter, 
Lady  Edith  Hastings 

It  was  agreed  between  the  parties,  with  a  view  to 
an  amicable  trial  of  their  respective  claims,  that  the 
late  Marquis  should  l)e  served  heir  of  tailzie  and  pro- 
vision to  his  mother,  the  Marchioness-Countess,  in  the 
lands  and  barony  of  llowallan,  and  tluit  the  parties 
should  thereafter  assert  their  rights  in  separate  decla- 
rators ;  that  the  late  IMai'quis  should  forego  any  pre- 
ference founded  on  his  title,  and  that  he  should  stand 
on  the  same  footing  as  if  the  questions  were  tried  on  a 
competition  of  brieves. 

The  late  Marquis  was  accordingly  served  heir  of 
tailzie  and  provbion  to  his  mother,  conform  to  special 
service,  dated  8th  ApijfJ  J^^|^  ^du^jyje^^ 
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eery,  in  terms  of  which  he  was  infeft  on  the  4th  of 
May  following.  Summonses  of  declarator  were  raised 
by  the  late  Marquis,  by  Lady  Sophia  and  Lady  Edith 
Hastings,  a^^erting  their  several  rights  under  the  terms 
of  the  Rowallan  entail,  to  each  of  which  these  parties 
gave  in  their  respective  defences,  the  present  Marquis, 
then  Earl  of  Rawdon,  appearing  and  giving  in  defences 
to  the  summons  of  deckurator  at  Lady  Sophia's  instance 
and  to  that  at  the  instance  of  Lady  Edith. 

The  Lord  Ordinary,  at  closing  the  record,  pro- 
nounced the  following  interlocutor : 

"  13M  July  1841. — ^The  Lord  Ordinary  coiyoins  with  this  pro- 
cess a  process  of  dodarator  at  the  instance  of  Lady  Sophia  Fre- 
derica  Christina  Hastings  Mure,  and  another  action  of  declara- 
tor at  the  instance  of  Lady  Edith  Rawdon  Hastings :  Closes  the 
record  in  the  corgoined  actions  upon  the  respective  summons 
and  defences  of  the  parties,  and  minutes  for  Lady  Sophia  Hast- 
ings Mure,  and  for  Lady  Edith  Hastings, — the  parties  respec- 
tirely  denying  the  statements  of  the  other  parties,  in  so  far  as 
these  do  not  coincide  with  their  own  statements ;  and,  of  con- 
sent of  the  parties,  appoints  the  opinion  of  English  counsel  to 
be  taken  upon  the  questions  of  English  law  raised  under  the 
summons  of  the  Marquis  of  Hastings,  upon  a  case  to  be  adjusted 
by  the  parties;  names  and  appoints  Sir  Thomas  Wilde  and 
Serjeant  Thomas  Pemberton,  as  the  English  counsel,  from 
whom  an  opinion  upon  the  English  law  shall  be  obtained ;  and 
anthorises  the  parties  to  transmit  to  them  the  case  as  soon  as 
adjusted,  with  the  closed  record,  for  that  purpose ;  and  appoints 
parties  to  debate."  , 

The  opinion  of  English  counsel  obtained  in  vii-tue  of 
the  above  order  contains  the  following  passages  as  to 
the  rights  and  interests  of  parties  under  the  English 
deeds  in  the  English  estates : 

«  Ut,  Although  the"  QeXo)  "  Marquis  took,  under  the  settle- 
ment and  will  respectively,  an  interest  in  each  estate  entirely 
distinct  from  and  independent  of  his  father,  he  had  not  the  ab- 
sohite  property  in  either,  though  he  had  the  power,  on  attaining 
twenty- one,  of  acquiring  the  absolute  property,  by  going  through 
certain  legal  forms  necessary  for  the  purpose,  viz.,  suffering  a 
recovery  before  the  English  statute  for  abolishing  fines  and  re- 
coveries, and  since  that  statute,  by  executing  a  disentailing 
deed. 

**  2d;  It  is  to  be  observed,  that  as  between  the"  (late)  "  Mar- 
qua  and  third  parties  (i.  e.,  parties  not  claiming  under  the  same 
instruments),  the  term  '  purchaser'  must  not  he  imderstood  to 
imply  that  the"  (late)  "  Marquis  took,  imder  these  instruments, 
the  same  absolute  interest  which  an  ordinary  purchaser,  for 
full  valuable  consideration  of  a  fee-simple  estate,  ei^oys.  We 
do  not,  however,  understand  that  the  rights  of  third  parties  are 
at  aU  in  question  in  this  case,  and  we  do  not  therefore  think  it 
necessai^  to  advert  to  them  more  particularly. 

**  3dy  The  late  Marquis"  (Francis)  "  had  no  power  of  aliena- 
tion whatever  over  the  property,  except  the  jwwer  of  charging 
the  settled  estates  with  a  jointure  of  £1 500  a-year,  and  two  sums 
of  ^10,000  each. 

"  He  had  no  power  of  alienation  or  charge  on  the  devised 
estates."  (Signed)        "  Tho.  Wilde. 

**  Tho.  Pemberton." 

Soon  afler  these  steps  had  been  taken,  however,  a 
new  claimant  appeared  in  the  person  of  Lord  Henry 
Hastings,  the  second  son  of  the  late  Marquis,  who  was 
bom  on  the  22d  July  1842,  and  at  whose  instance,  in 
November  following,  an  action  of  declarator  was  raised, 
to  which  the  parties  to  the  processes  above  mentioned 
gave  in  defences.  Lady  Edith  Hastings  thereafter  exe- 
cuted a  new  summons  of  declarator,  which  she  was 
allowed  to  substitute  for  her  former  summons,  in  which 
she  repes^d  the  conclusions  of  her  former  summons, 
with  tiie  addition  of  an  alternative  conclusion  that,  at 
tettsty  she  should  be  found  entitled  to  the  whole  rents 
of  BowaDan  from  the  date  of  her  grandmother's  (the 


Marchioness-Countess)  death,  in  January  1840,  to  the 
birth  of  her  brother.  Lord  Henry  Hastings,  in  July  1842. 
The  whole  cause  having  been  argued  in  mutud  cases, 
the  Lord  Ordinary  pronounced  the  following  interlo- 
cutor: 

"  4th  July  1843. — ^The  Lord  Ordinary  makes  great  avizandum 
to  the  Lords  of  the  First  Division  of  the  Court ;  and  appoints 
the  cases,  as  now  adjusted  and  printed,  to  be  forthwith  boxed, 
in  order  to  be  reported." 

After  the  cases  for  the  parties  had  been  boxed,  and 
the  conjoined  actions  were  ripe  for  decision,  Greorge 
Marquis  of  Hastings  died.  But  the  declarator  at  his 
instance  was  insisted  in  on  behalf  of  his  son,  the  present 
Marquis. 

The  Marquis  of  Hastings  pleaded — 
As  the  last  Marqnis,  his  fether,  was  undeniably  the  nearest  heir 
of  tailzie  and  provision  to  Howallan,  Ids  right  could  only  be  ex- 
cluded by  clear  and  8i>eoific  terms.  To  operate  a  forfeiture  under 
the  clause  of  devolution  in  tlie  Rowalhm  entail,  it  was  necessary 
that  the  succession  to  Loudoun  should  be  a  succesHion  through  the 
investiture  or  title  of  inheritance  wliich  was  existing  at  the  date 
of  the  contract-matrimoniaL  Tho  last  Marquis,  however,  did  not 
succeed  to  tho  Loudoun  estates,  but  obtained  them  substantially 
by  a  singular  title.  Had  he  ti^on  as  heir  of  the  Loudoun  inves- 
titure, he  must  have  taken  through  Ms  mother ;  but  he  acquired 
possession  of  the  Loudoun  estates  many  years  before  her  deatli, — 
for  he  was  sixteen  years  in  possession  of  the  esialc*  before  ho  suc- 
ceeded to  the  honours  of  Loudoun.  Farther,  he  did  not  get  pos- 
session of  the  estates  contemplated  in  the  contract-matrimonial, 
and  tailzie  founded  on ;  for  portions  of  them,  amonntingin  value  to 
£28,000,  were  sold  off  between  1780  and  1787,  under  the  trust,  for 
pajrment  of  John  Earl  of  Loudoun's  debts.  The  object  of  the 
transactions  carried  through  parliament,  again,  was  to  provide 
mexms  for  payment  of  Francis  Marquis  of  Hastings's  debts,  not 
to  secure  the  Loudoun  estates  to  the  Marcluoness- Countess's 
heirs,  for  the  effect  of  tho  transaction  lias  been  to  deprive  them 
altogether  of  those  estates.  These  estates  were  exchanged  as 
an  equivalent  for  certain  estates  in  Englxmd,  in  which  the  Mar- 
quis (Francis)  liad  merely  a  life-intorcsi,  and  wluch  were  settled 
on  his  sou,  Grcorgc,  the  last  Maiquis,  and  liis  other  issue-male.  In 
point  of  fact,  the  English  estates  were  of  moi^  value  than  the 
Scotch,  as  the  schedules  annexed  to  ilie  acts,  thoucrh  they  con- 
tradicted the  preamble,  conclusively  sliowed.  These  English 
estates,  which  liad  been  given  to  the  Marcliioness-Countess  in 
absolute  property,  were  aflerwards  applied  in  payment  of  her  hus- 
band's debts.  The  Loudouu  estates  were,  on  the  other  hand,  alien- 
ated from  tho  Marchioness-Countess,  the  investitures  sujierseded, 
and  the  estates  scttleil  uptm  her  son,  the  List  Maiiiuis,  and  the 
other  issue-male  of  the  Marquis  (Francis)  in  lieu  of  tlieir  rights 
imder  the  English  deeds  to  the  English  estates,  in  which  the  last 
Marquis,  as  tenant  in  tail-male,  had  an  indefeasible  right  inde- 
pendent of  his  father.  Tins  was  no  &mily  arrangement ;  for  if  tho 
Marchioness-Countess  liad  died  without  a  family,  and  the  Mar- 
quis (Franrls)  who  had  a  lifercnt  of  Loudoun,  had  married  again, 
and  liad  hod  a  son  by  his  sccoud  wife,  tliat  son,  a  stranger  in 
blood  to  the  Loudoun  family,  would  have  succeederl.  It  will  not 
do  to  say  that  the  Scotch  estates  are  more  valuable  tJian  the 
English,  because  tliat  would  only  show  tliat  tlie  Countess  of 
Loudoun  made  a  bad  arrangement — an  uufavourable  purchase. 

The  Morqui3  farther  argued,  in  answer  to  the  pleas 
of  Lady  S<>pliia  Hastings  Mure — 

It  was  not  the  case  that  the  right  of  the  eldest  daughter  of 
the  late  Marcliioness-Countess  t4»  succeed  to  Rowallan,  failing 
a  second  son,  became  fixed  and  incapable  of  lieing  affected  by 
any  act  of  the  Marcliioness-Countess  in  dealing  with  the  suc- 
cessiou  to  the  estates  of  I/oudouu,  as  soon  as  she  succeeded  to 
the  honours  and  estates  of  Loudoun ;  for,  if  the  clause  of  devo- 
lution api)lied  to  the  late  Marcliioness-Countess  at  all,  she  being 
a  female,  its  operation  was  not  such  as  to  call  Lady  Sophia  to 
the  succession  of  Rowallan,  as  the  heir  of  her  mother,  to  tho 
exclusion  of  the  Marquis,  a  male  Tlie  clause  of  devolution  in 
question  was  not  a  general  but  a  special  and  peculiar  clause. 
It  supposes  the  case  of  a  son  only  as  next  in  succession  to  Row- 
allan, and  does  not  emlrrace  the  case  of  there  Ixiing  daughters 
only,  although  the  existence  of  daughters  was  expressly  in  the 
view  of  the  maker  of  the  taif^Oj^j^f^fu^t^^^p^^not 
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called  to  succeed  to  a  female,  to  the  exdusioii  of  a  male ;  and 
there  is  neither  regulation  nor  exclusion  of  the  succession  of 
females  inter  se.  There  were  extensive  exceptions  to  the  clause, 
(viewed,  as  it  has  been  by  Lady  Sophia,  as  a  clause  for  keeping 
up  the  family  and  name  of  Mure  of  Bowallan),  even  among  die 
immediate  descendants  of  Lady  Jean  Boyle,  and  no  means  were 
taken  for  keeping  the  Bowallan  estates  separate  firom  other  estates 
with  which,  from  the  terms  of  the  destination,  they  ran  the  risk  of 
being  united.  In  fact,  it  13  probable  that  the  clause  of  devolution 
was  not  meant  to  apply  to  females  at  alL  Even  if  the  clause 
could  apply  to  the  late  Marchioness-Countess,  and  could,  in  the 
ordinary  case,  have  operated  to  the  eflbct  of  calling  Lady  Sophia 
to  the  succession,  the  plea  upon  the  transaction  is  still  good 
against  her,  because  it  is  the  state  of  matters  as  existing  at  the 
Marchioness-Countess's  death  (by  which  time  the  estates  of 
Loudoun  had  been  sold),  which  must  be  looked  to  in  determin- 
ing the  question  whether  the  clause  can  now  be  applied.  If, 
as  pleaded  by  Lady  Sophia,  the  right  of  the  eldest  daughter 
became  fixed  as  soon  as  &e  late  Marchioness-Countess  succeeded 
to  Loudoun,  then,  though  the  Loudoun  estates  had  been  sold, 
or  the  order  of  succession  to  them  altered  by  the  Marchioness- 
Countess,  the  eldest  son  would  still  have  been  cut  out  of  the  suc- 
cession to  Rowallan,  which  is  extravagant  and  absurd.  Farther, 
Lady  Sophia  mamtains  that,  at  all  events,  from  the  birth  of  the 
eldest  daughter,  the  estates  stood  destined  to  that  eldest  daugh- 
ter, and  on  her  death,  to  the  eldest  surviving  dau^ter,  failing  a 
second  son ;  and  after  that  were  not  afiectable  by  the  Marchioness- 
Countess's  dealings  with  the  Loudoun  estates.  But  it  is  allowed 
that  the  Marchioness-Countess  could  not  be  deprived  of  Row- 
allan dining  her  life ;  that  the  clause  was  only  to  reg^ulate  the 
succession  after  her  death ;  and  this  being  the  case,  it  is  sub- 
mitted, that  it  is  the  state  of  matters  existing  at  her  death  that 
must  be  looked  to  in  determining  whether  Bowallan  is  to  be 
taken  away  from  the  nearest  heir  called  by  the  destination, 
which  is  to  be  the  case  only  if  that  heir  shall  succeed  to  the 
estates  of  Loudoun.  Even  if  the  plea  be  sound,  that  the  right 
of  the  eldest  daughter  to  succeed  to  Bowallan,  failing  a  second 
son,  became  fixed  so  soon  as  the  Marchioness-Countess  succeeded 
to  tJie  honours  and  estates  of  Loudoun,  still  Lady  Sophia  can 
take  nothing  by  it,  because  the  right,  whatever  it  might  be,  be- 
longed to  Lady  Flora  Hastings,  the  eldest  daughter,  upon  whose 
death,  in  1 839,  it  passed  to  her  brother,  the  Marquis.  The  estates 
having  been  united  in  the  persons  of  successive  heirs,  there  are 
no  words  sufficient  to  bring  about  a  separation. 

The  IViarquis  of  Hastings,  in  addition,  in  answer  to 
the  argument  for  Lady  Edith  and  Lord  Henry  Hastings, 
pleaded — 

Under  the  provision  founded  on, — ^that  the  second  son,  or  eldest 
daughter  of  an  heir  who  shall  succeed  to  Loudoun,  **  shall  suc- 
ceed to  the  estate  of  Bowallan,** — the  succession  of  the  children 
must  be  taken,  in  its  natural  sense,  as  succession  after  the  death 
of  their  parent ;  because  there  are  no  words  showing  it  to  have 
been  intended  that  the  parent's  right  of  succession  was  to  be 
debarred.  Farther,  that  Lady  Edith  cannot,  under  any  con- 
struction of  the  clause,  claim  the  succession, — ^there  b^g  no 
failure  of  a  second  son  of  the  late  Marquis.  Lord  Henry,  again, 
not  having  been  bom  at  the  time  when  the  succession  opened  to 
the  late  Marquis,  he  cannot  now,  according  to  the  admitt^  mean- 
ing and  construction  of  the  clauise,  call  upon  the  present  Marquis 
to  denude,  as  he  had  actually  completed  fevLdiL  titles  to  Bow- 
allan, as  heir  of  tailzie,  before  Lord  Henry  came  into  existence. 

Pleaded  for  Lady  Sophia  Hastings  Mure — 
In  strict  accordance  with  the  clause  of  d^tination,  it  was  by  the 
clause  of  devolution  provided,  in  the  event  of  the  honours  and 
estates  of  Loudoun  falling  to  the  heirs  of  the  marriage,  Jirst,  that 
in  the  event  of  there  being  a  son  of  the  marriage  who  should 
take  the  Loudoun  honours  and  estates,  the  succession  to  Bow- 
allan should  take  place  in  the  manner  directed  by  the  clause; 
and,  next,  it  is  provided  that  the  same  rule  should  be  observed 
in  tlie  succession  to  the  estate  of  Bowallan,  "  in  case  an^  of  the 
lieirs  of  this  marriage,"  t^  c,  heirs-female  of  the  marriage  as 
well  as  heirs-male,  *' shall  succeed  to  tlie  estate  of  Loudoun.**  The 
object  was  to  provide,  whensoever  the  state  of  the  £unily  would 
permit,— always  keeping  within  the  heirs  of  the  marriage  con- 
tracted between  I^y  Jane  Boyle  and  Colonel  James  Campbell, — 
for  the  establishment  of  the  family  of  Mure  of  Bowallan  distinct 
from  the  fifmiily  of  Loudoun.  In  this  view,  Lady  Sophia  is  the 
person  entitletf,  imder  the  contract  of  marriage  and  deed  of 


taUzie  17S0,  to  take  vp  the  raooession  of  Bowallan.  The  qvet- 
tion  here  at  issue  is  a  question  of  dettmatumy  and  the  principle 
of  construction  must  therefore  be,  to  give  to  the  terms  of  the 
deed  of  1720  that  meaning  which  will  most  effectually  cany 
out  the  mealing  and  intention  of  the  testator.  The  proviskmal 
sabfltitutiMm  of  a  second  or  eldest  daughter  in  the  clause  c^  de- 
volution is  dependent  not  on  the  eklest  son  taking  Loudoun,  but 
on  the  parent  taking  it.  The  words  of  the  provision  deal  only 
with  the  succession  to  the  estates,  and  do  not  treat  of  the  right 
of  the  son  of  the  marriage,  (if  already  vested  with  the  estate  by 
legal  title),  to  continue  in  the  eigoyment  of  it.  Ilie  reason 
why  the  provision  is  made  Jirst  i^pplicable  to  the  case  of  there 
being  a  son  of  Lady  Jean  Boyle's  marriage,  is,  that  he  would  be 
the  first  possible  heir  of  the  marriage  in  whose  person  the  two 
estates  could  be  united,  and  not  becaiise  it  was  intended  to  limit 
the  provision  to  the  case  of  sons.  And  cases  might  have  occurred 
in  which,  under  the  provision,  the  eldest  son  of  this  marriage 
might  have  been  excluded  from  the  succession  to  Bowallan.  Aj, 
for  instance,  if  he  had  succeeded  to  Loudoun  before  his  mother's 
death,  then,  supposing  he  had  issue  at  the  time,  his  eldest 
daughter,  fisiiling  his  liaving  a  second  son,  would  have  been  en- 
titled to  succeed  to  Lad^  Jean  Boyle.  The  second  part  of  the 
clause  extends  the  provision  and  declaration  which,  by  the  first 
part  of  it,  had  been  made  applicable  to  the  first  heir  of  the 
marriage,  in  whom  the  two  destinations  might  unite,  to  all  the 
heirs  of  the  marriage,  whether  male  or  female.  If  tlie  terms  of 
the  second  part  of  the  clause  were  to  be  limited  to  those  heirs 
of  the  marriage  who  are  males,  this  would  lead  to  a  contradic- 
tion of  the  whole  tenor  of  the  deed,  as  it  woidd  place  male  hehrt 
in  a  less  fovound)le  position  than  female  heirs.  Such  a  limitation 
would  be  inconsistent  with  the  nmnifest  object  of  the  maker  of 
the  deed.  And  neither  the  structure  of  tiie  clause  itself,  nor 
the  rest  of  the  deed,  requires  the  words  to  be  taken  in  a  limited 
sense.  Even  although  there  may  be  difficulty  attending  hypo- 
thetical cases  in  the  construction  of  this  provision,  yet  this  does 
not  affect  the  case  of  a  female  heir  in  possession  of  Bowallan, 
and  taking  the  Loudoun  honours  and  estates ;  for,  in  tlmt  case, 
her  second  son,  whom  fiEdling,  her  eldest  daughter,  would  be  en- 
titled to  take  Bowallan.  The  fallacy  of  the  opposite  argument 
consists  in  confounding  the  heir  of  the  marriage, — ^in  whose  per- 
son, by  his  acceptance  of  Loudoun,  the  provisional  substitution 
is  declared  to  tsJce  efiect, — ^with  that  heir's  eldest  son,  whom  the 
operation  of  the  clause  excludes  ftx>m  the  succession.  As  Lady 
Flora  Hastings,  who  was  the  eldest  daughter  bom  to  the  late 
Marchioness,  predeceased  her  mother,  in  whom  the  fee  of  Bow- 
allan remained  till  her  deatli.  Lady  Sophia  became  then  the 
eldest  daughter,  and  in  that  character  the  estates  stand  ex^ 
pressly  destined  to  her.  And  she  accordingly  does  not  clmm 
as  representing  Ladv  Flora,  but  in  her  own  right.  The  right 
of  Lady  Sophia,  as  heir  of  the  investiture  of  Bowallan,  is  un- 
affected by  the  statutory  arrangement  relative  to  the  Loudoun 
estates.  The  tailzie  leaves  no  power  to  the  heir  taking  Lou- 
doun, by  any  subsequent  act,  to  alter  the  course  of  succession 
pointed  out  by  that  deed.  No  condition  is  to  be  imposed  on  the 
right  of  tl^e  second  son  or  eldest  daughter,  other  than  the  tailzie 
contains.  There  can  be  no  plea  of  hardship  stated  by  the  Mar- 
quis in  this  case.  For,  in  point  of  fact,  the  preamble  of  the  act 
is  conclusive  to  show,  that  the  value  of  the  Loudoun  estates  were 
greater  than  the  value  of  the  English  estates.  Finally,  the 
right  of  Lady  Sophia,  as  heir  of  the  investiture,  to  take  up  the 
succession  to  Bowallan,  |s  not  affected  by  i^  of  the  special 
pleas  contended  for  by  the  Idarquis,  For,  1.  Tno  entail  of  Bow- 
allan says  nothing  as  to  the  value  of  the  Loudoun  estates,  the 
succession  to  which,  and  to  the  honours,  was  to  bring  into  ope- 
ration the  provisional  substitution.  2.  Though  the  entail  of  Bow- 
allan permitted  those  estates,  in  certain  cases,  to  be  held  by  the 
same  person  who  had  right  to  the  Loudoun  honours  and  estates, 
it  prohibited  a  union  in  certain  other  cases ;  and  the  death  of 
the  late  Marchioness  brou^^t,  for  the  first  tune,  that  provisional 
destination  into  operation.  3.  It  cannot,  consistently  with  the 
decisions  in  the  Bal^agoun,  Earlshall,  and  other  cases,  be  held 
to  be  of  any  consequence  tiiat  the  Marquis  succeeded  to  Lou- 
doun during  his  mother's  lifetime. 

Pleaded  for  Lord  Henir  Hastings : 
The  union  of  Loudoun  and  Bowallan  was  allowed  by  the  des- 
tination and  clause  of  devolution  in  the  Bowallan  entail  to  take 
place,  even  although  there  should  be  one  eon  of  the  marriage  of 
Ladv  Jean  Boyle  and  Colonel  Campbell  who  should  succeed  to 
the  honours  and  estates  of  Loudoun,  unless  that  son  should  hap- 
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pen  to  have  either  a  yoanger  broUier  or  a  fiunily  of  his  own, 
indnding  some  other  child  beside  his  eldest  son;  and  in  no 
event  did  it  bring  in  the  dau^ters  of  the  marris^  between 
Lady  Jean  Bovle  and  Colonel  Campbell  any  sooner  than  these 
daoghters  in  their  order  wonld  hare  taken  under  the  primary 
daiue  of  destination  itselfl  The  provisional  substitution  was  to 
operate  only  in  favour  of  his  younger  brother,  second  son,  or 
eldkist  daughter,  but  not  in  any  event  in  favour  of  his  sisters; 
and  this  was  to  regulate  the  succession  to  Loudoun  in  all  time 
coming.  The  clause  did  not  operate  any  forfeiture  against  heirs 
who,  having  been  in  possession  of  Rowallan,  came  to  succeed  to 
Loudoun ;  and  the  excluding  clause  remained  donnant  tiU  the  fee 
became  vacanf  by  the  death  of  the  late  Marchioness.  But  at 
the  death  of  his  mother  the  late  Marquis  was  an  only  son,  having 
a  son  and  daughter,  and  so  the  excluding  clause  applied  and 
carried  the  right  to  the  next  heir,  who,  on  the  birth  of  the  late 
Marquis's  second  son,  behoved  to  be  that  second  son.  The  prac- 
tical effect  of  the  parliamentary  transactions  was  not  to  alienate 
the  Loudoun  estates  fh>m  the  &naily  of  the  late  Marchioness,  but 
quite  the  contrary.  These  were  virtually  nothing  more  than  a 
postnuptial  contract  between  her  and  her  husband,  settling  their 
estates,  for  the  mutual  advantage  of  themselves,  on  the  male 
heirs  of  their  marriage,  and  their  other  descendants ;  and  it  was 
to  a  considerable  extent  gratuitous,  as  the  Loudoun  estates  were 
more  than  an  equivalent  for  the  English  estates,  as  is  proved  by 
the  preamble  to  the  acts  of  parliament.  It  must  be  admitted, 
that  if  this  competition  had  arisen  two  generations  earlier, — that 
is  to  say,  if  Lady  Jean  Boyle  had  been  the  late  Marquis's 
mother, — ^he  could  not  have  been  heir  of  provision  to  her  xmder 
the  tailzie  of  17:20,  for  tlie  destination  would  have  pointed  out 
his  second  sou  as  the  heir.  But  the  present  question  is  just  the 
same. 

In  answer  to  the  claim  of  Lady  Sophia  Hastings 
Mure,  Lord  Henry  pleaded — 

The  position  which  Lady  Sophia  holds  in  reference  to  the  suc- 
cession to  her  mother.  Lady  Hastings,  is  that  which,  in  the  case 
stated  in  the  excluding  clause,  would  have  been  held  by  an 
eldest  surviving  sister  of  an  only  son  of  Lady  Jean  Boyle.  But 
no  party  in  that  position  is  caUed  to  the  Howallan  succession 
by  the  clause  in  question. 

In  answer  to  the  claim  of  Lady  Edith  Hastings,  Lord 
Henry  pleaded — 

Ltidy  E;Uth  could  only  claim  Rowallan  failing  a  second  son  of 
tlie  party  excluded.  There  are  two  fallacies  in  the  assertion  that 
she,  on  her  grandmother's  death,  was  entitled  to  have  been 
served  heir  to  her  grandmother,  the  late  Marchioness-Countess, 
and  is  not  to  be  prejudiced  by  her  guardian*s  neglect  to  expede 
such  service ;  because,  1.  Rowallan  being  now  in  hcereditateja- 
cente  of  the  late  Marchioness-Countess,  the  question  is,  who  is 
entitled  to  take  up  the  succession  ?  The  answer  is,  the  nearest 
and  lawM  heir.  So  long  as  an  estate  is  in  apparency  no  right 
vests.  2.  As  there  was  a  nearer  heir  in  special  bX  the  Marchioness- 
Coimtess's  death.  Lady  Edith  could  have  served  to  her  only  in 
the  character  of  a  fiduciary  flar,  and  for  beho(Xf  of  that  nearer 
heir  on  his  coming  into  existence. 

Pleaded  for  Lady  Edith  Hastings — 
As  the  now  deceased  Marquis  of  Hastings  (if  Lady  Edith  had 
not  been  bom  at  his  mother's  death)  would  have  been  entitled 
to  serve  to  Rowallan  on  his  mother  the  Marchioness-Countess's 
death,  so,  as  the  Marquis  was  excluded  by  Lady  Edith,  her 
Ladyship  was  entitled  to  serve  in  preference  to  him  to  Row- 
allan cfe  plano^  so  as  to  complete  that  exdusion,— and  she  is  not 
to  suffer  by  her  guardian's  neglect  so  to  do.  Lord  Henry  was 
neither  bora  nor  ni  utero  at  the  opening  of  the  succession.  It  is 
obvious,  then,  that  Lady  Edith  was  entitled  to  serve,  and  no  ob- 
ligation to  denude  lay  against  her.  Even  if  Lady  Edith  is 
bound  to  denude  in  favour  of  Lord  Henry,  the  rents  of  Rowal- 
lan falling  due  between  the  death  of  the  late  Marchi<mess  and 
Lord  Henry's  burth  mvist  belong  to  Lady  Edith. 

When  the  case  came  to  be  advised,  the  Court  pro- 
nounced the  following  interlocutor : — 

**  Am>oint  the  papers  in  this  case  to  be  laid  before  the  Lords 
of  the  Second  Division  and  the  permanent  Lords  Ordinary,  with 
a  view  to  obtain  their  opinion  on  the  questions  of  law  discussed 
in  theM  papers,  and  generally,  on  the  question,  which  of  the 
pafCiea  ought  to  be  preferred  and  is  entitled  to  succeed  in  Uiis 
oeo^petituMi." 


The  following  opinions  were  returned : 

Lord  Justice- Clerk  :* 

**  I  am  of  opinion, — 1.  That  the  acquisition  of  the  Loudoun 
estates  by  the  late  Marquis  and  the  present,  by  the  transaction 
set  forth  in  the  papers,  by  which  these  estates  were  exchanged 
and  alienated  by  the  Marchioness-Countess  for  estates  in  Eng- 
land, and  the  Loudoun  estates  settled  on  the  present  Marquis 
in  lieu  of  the  English  estates,  according  to  the  nature  and  in 
satisfaction  of  his  right  and  interest  in  the  latter,  effectually 
excludes  the  application  of  the  clause  of  devolution  or  exclusion 
in  the  Rowallan  estate  in  respect  of  succession  to  the  estates  of 
Loudoun,  seeing  the  latter  were  acquired  in  a  way  not  within 
the  meaning  and  operation  of  that  clatuie,  under  any  admissible 
construction. 

**  2.  That  the  question  under  the  clause  of  devolution  could 
only  arise  when  the  Rowallan  estate  opened  to  the  present  Mar- 
quis, whose  possession  of  the  Loudoun  estates  is  in  truth  the 
foundation  of  the  claim  of  all  the  other  parties,  and  who  must, 
on  some  ground  or  other,  be  excluded,  being  the  next  heir  of 
tailzie ;  and  that  if  the  clause  applies  at  all,  in  the  circumstances 
of  the  case,  the  competition  can  only  bo  between  him  and  his 
children. 

'*  3.  That  the  chum  of  Lady  Sophia  is  irreconcileable  with  any 
sound  construction  of  the  clause,  and  is  founded  on  notions  op- 
posed to  the  most  settled  principles  of  Scotch  law  applicable  to 
all  questions  of  succession. 

**  4.  That, — ^if  the  first  proposition  above  stated  is  overruled, 
— ^if  the  clause  applies  in  the  circumstances  of  the  case,  the  claim 
of  Lady  Edith  (the  daughter  of  the  present  Marquis)  could  not 
be  preferred  in  competition  with,  and  in  exclusion  of  Lord  Heniy, 
his  *  second  son^'  merely  by  reason  that  she  happened  to  be  bom 
at  the  death  of  the  late  Marchioness,  while  Loid  Henry  was  bom 
a  short  time  after, — supposing  the  question  to  be  brought  to  a 
competition  under  the  clause  between  these  two  cluldren  of  the 
present  Marquis. 

**  5.  That  the  succession  to  the  honours  and  title  alone  of  Lou- 
doun (on  the  supposition  that  the  first  proposition  is  well- 
found(»)  does  not  bring  the  present  Marquis  within  the  opera- 
tion of  the  clause  of  devolution,  in  respect — (1.)  That  the  gene- 
ral part  of  the  clause,  wliich  is  founded  on  as  extending  the  lead- 
ing part  of  it  to  all  future  heirs,  specifies  only  the  event  of  suc- 
cession to  the  estate  of  Ix)udoun ;  and,  (2.)  That  even  the  leading 
part  of  tlie  clause  mentions  the  succession  to  the  *  honours  wid 
estate'  of  Loudoun — not  one  or  the  other ;  and  hence,  if  he  haa 
acquired  the  estate  in  a  way  and  by  a  right  which  does  not  bring 
him  witliin  the  clause^  then  the  succession  to  the  honours  alone 
does  not  raise  any  question  at  all  under  any  branch  of  the 
clause. 

**  6.  That  the  clause  has  not  been  so  framed  and  worded  as  to 
apply  at  all  in  tlie  circumstances  which  have  occurred,  and  was 
applicable  only  to  the  single  and  simple  event  of  the  succession 
to  Loudoun  opening  at  first  to  tlie  heir  of  Rowallan,  and  is  not 
so  framed  as  to  apply  oAer  the  estates  have  been  united,  and  been 
held  together  in  a  way  which  the  clause  itself  did  not  and  was  not 
intended  to  prevent. 

^  7.  That  the  clause  is  not  so  worded  as  to  effect — and  can- 
not, I  think,  fiurly  be  presumed  even  as  intended  to  effect — a 
separation  of  the  estates  in  all  time  coming,  although  they  may 
have  become  united  and  been  long  held  together  in  a  way  not 
excluded  by  the  clause. 

**  8.  That  there  are  not  dear  and  satis&ctory  grounds  in  the 
actual  constmction  and  application  of  the  clause,  on  any  fair 
^reading  of  it,  for  enforcing  the  rule  of  devolution  at  all  against 
the  present  Marquis,  and  for  excluding  him  from  the  estate  of 
RowalUm. 

^  9.  That,  giving  fhll  effect  to  the  principle  adopted  in  Lock'^ 
hart,  Bruce-Henderson,  Fleming  and  Stirhng,  that  in  gemmral 
the  operation  of  these  clauses  attaches  upon  the  coindd^ce  of 
the  two  events  in  respect  of  which  the  devolution  takes  plaoe^ 
without  regard  to  the  priority  of  the  one  before  the  other,  yet 
the  clauses  in  these  cases  were  all  specially  framed ;  and  I  am 
not  satisfied  that  in  l]m  case,  the  clause  will  apply  to  a  party, 
already  in  possession  of  Loudoun,  taking  up,  in  the  course  <^  suc- 
cession, the  estate  of  Rowallan — no  question  being  raised  as  to 
mere  evasion. 

*  Note. — ^In  this  opinion  *^  the  late  Marquis"  means  Francis 
Marquis  of  Hastmgs,— "  the  present  Marquis"  means  Qetnrge  the 
last  Marquis  of  Hastingt.       Digitized  by  VJl^l^glC 
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**  10.  That  assuming  that  thore  is  somehow  an  objection  to 
the  present  Marquis  enjoying  the  right  to  Bowallan,  there  are 
not  clear  grounds  for  excluding  the  next  heir,  his  eldest  son. 

"  As  the  cases  of  the  parties  are  so  very  fbU,  and  as  other 
det^ed  opinions  are  to  be  returned  by  some  of  my  brethren, 
with  whom  generally  I  agree,  it  is  unnecessary  to  state  in  detail 
the  riews  which  I  have  formed  on  these  yarioos  points.  Some 
remarks,  however,  I  wish  to  make. 

*'  1.  Admitting  that  the  doctrine  of  strict  construction,  as  that 
is  applied  to  the  fetters  of  entails,  does  not  control  or  regulate 
the  construction  of  a  clause  of  devolution,  still  there  must  be 
words  adequate  and  sufficient,  on  fair  interpretation,  to  reach  the 
case  in  question ;  and  I  hold  that  inferences  or  conjectures  as  to 
the  intention  of  the  party  will  not  warrant  the  application  of 
such  a  clause  to  cases  which  are  not  within  the  ordinary  con- 
struction and  operation  of  the  words  employed,  when  reasanabiif 
applied  to  the  actual  facts.  The  intention  is  of  the  greatest  im- 
portance. But  there  must  be  words  adequate  to  ^ectuate,  or 
at  least  to  declare  the  intention.  It  is  not  enough  that  the 
Court  might  collect  or  infer  what  the  maker  of  the  deed  would 
have  provided  or  declared  for  the  case  which  has  occuired. 
There  must  be  words,  wiiich,  in  reasonable  and  feir  appUcation, 
guided  therein  by  intention,  reach  and  cover  the  actual  case. 

"  2.  In  questions  under  clauses  of  devolution,  I  hold  it  to  be 
of  the  utmost  importance,  in  the  application  of  the  words  used, 
to  find  that  the  maker  has  inserted,  in  some  form  or  other  (which 
in  tlie  decided  cases  referred  to  was  the  fact),  a  general  declara- 
tion or  expression  of  his  object  f  for  then,  although  some  of  the 
words  and  terms  used  in  the  course  of  providing  for  that  object 
might  be  (apparently)  less  comprehensive  or  explicit  than  might 
have  been  expected,  the  general  declaration  of  the  object  to  be 
enforced  gives  a  clear  ground  for  the  construction  and  application 
of  the  terms  used  in  providing  for  that  object. 

"  3. 1  do  not  find  in  this  case  any  such  general  declaration  or 
«^ression  of  the  oiject  to  be  attained.  And  a  comparison  of 
this  clause  with  the  clauses  in  the  other  cases,  will,  I  think, 
bring  out  the  importance  of  the  preceding  remark,  and  the  diffi- 
culties attending  the  application  of  the  clause  in  this  case  to  the 
actual  facts.  The  clause  consists  only  of  two  parts  i— firsts  a 
anedal  provision  for  the  case  of  the  issue  of  the  marriage,  and 
then,  second,  a  provision  intended  probably  to  apply  the  first  to 
other  heirs,  as  above  mentioned — lience,  in  fact,  in  itself  also  a 
special  clause,  and  one  imperfect  in  expression  as  well  as  in 
provision.  This  is  just  the  sort  of  case  in  which  the  operation 
of  such  a  clause  very  naturally  flwls  and  becomes  inapplicable — 
the  Court  not  being  guided  by  a  separate  general  declaration 
that  the  estates  shall  never  be  united, — ^for  which  object  the  rest 
of  the  clause  professes  to  provide. 

"  4. 1  apprehend  it  to  be  quite  clear  tliat  the  Marcliioness- 
Countess  was  not  within  the  operation  of  the  clause.  Lady 
8ophia  wishes  this  question  reserved ;  yet  her  argument  is  ne- 
ceasarily  founded  on  an  application  of  the  clause  to  the  case  of 
her  mother,  and  it  must  be  considered  as  to  all  its  consequences, 
including  (as  it  must  do)  a  claim  as  to  rents.  I  cannot  hold 
that  the  right  of  the  Marchioness-Countess  was  affected  by  the 
clause ;— (1.)  Because  I  hold  that  such  an  effect  caimot  be  given 
to  a  clause  of  devolution,  or  declared  ajler  the  death  of  the  party 
in  possession,  who  has  been  allowed  by  the  claimants  to  possess  as 
in  ftdl  right  and  as  unaffected  by  the  clause.  No  such  judgment 
can  be  asked,  or  a  retrospective  or  retroactive  effect  given  to  the 
clause ;  and  the  question  must  now  be  taken  as  regards  the  right  to 
the  estate  of  the  next  party  who  claims  on  her  death.  The  Mar- 
chioness-Countess was  allowed  and  admitted  by  all  to  have  right 
to  the  estate  of  Bowallan.  None  of  the  claimants  disputed  it. 
It  is  not  enough  to  say  that  her  representatives  will  stul  have  a 
defence  against  accounting  for  rents,  on  the  ground  of  being 
bonajideprecqytiet  consumpti;  and  hence  that  the  question  of 
her  right  may  bo  considered  after  her  death.  No  challenge  or 
impeachment  of  her  right,  founded  only  on  a  clause  of  devolu- 
tion,^ and  which  does  proceed  on  and  warrant  a  proper  re- 
duction of  her  title  as  inhabile  or  incompetent,  can,  I  apprehend, 
be  now  admitted  after  her  possession  is  over-— (especially  as  it 
is  admitted  that  there  is  no  ground  for  a  reduction  of  her  title) 
— after  she  has  been  allowed  and  acknowledged  to  have  right 
daring  her  whole  life.  I  know  of  no  instance  of  a  clause  of 
devolution  being  applied  and  enforced,  as  to  any  of  its  results, 
after  the  death  of  the  party,  and  when  it  is  no  longer  either 
applicable  to  the  actual  fact,  or  its  operation  possible  in  its 
iminediate  and  primary  result, — viz.,  the  exclusion  of  the  heir 
to  whom  it  is  to  apply.    The  operation  of  the  present  clause  is 


difficult  enough.  Bat  to  permit  now  a  difCossioQ  of  the  rig^t 
of  the  deceased,  and  to  proceed  on  the  assumption  of  a  dedarn* 
tor  (I  know  not  what  to  call  it),  of  forfeiture  or  limitation  against 
the  Marchionesa-Coantess  after  her  death,  and  to  abjudicate 
estates  on  the  ground  that  this  clause  applied  to  her,  whUe  Lady 
Sophia  is  claiming  right  to  be  served  to  her  as  last  duly  vest 
and  seised  in  the  lands,  would  really  be  a  stretch  beyotui  any 
precedent  of  the  operation  of  such  clauses :  And  at  iXL  evoits, 
Lady  Sophia  must  proceed,  if  such  a  result  can  be  attained,  in 
another  form.  There  surely  must  be  some  dedarator,  with 
proper  defenders  found,  before  we  can  practically  hold  that  the 
deceased  was  not  in  the  full  right  which  her  mfoftment  gave 
her,  and  before  we  adjudge  the  estate  to  Lady  Sophia  upon  the 
ground  that  the  deceased's  right  was  afifected  by  this  clause,  and 
is  not  to  be  measured  bv  her  unreduced  title.  The  competition 
I  think,  must  be  judged  of  as  it  now  occurs,  when  the  present 
Marquis,  the  next  heir  in  the  tailzie,  comes  forward  to  take 
up  the  estate  in  conunon  form.  Ground  must  now  be  shown  to 
exclude  him — ^but  not  on  a  retroactive  operation  of  the  clause 
against  the  person  who  died  vest  and  seised  in  the  estate,  and  to 
whom  even  Lady  Sophia  must  serve,  as  the  undisputed  proprie- 
tor. (2.)  Because  I  hold,  that  even  if  any  question  as  to  the 
Marchioness-Countess's  right  had  been  raised  (when  aloiio  com- 
petent) in  her  own  lifetime,  there  are  no  terms  in  the  clause  in 
the  entail  which  could  have,  on  any  &ir  construction,  reached 
her  case,  and  that  her  right  to  the  estate  of  Bowallan  and  its 
rents  was  clear  from  any  objections. 

"  5.  The  question  can  arise  only  on  the  death  of  the  Mar- 
chioness-Countess. (1.)  To  i^ply  the  clause  in  the  way  in 
which  Lady  Sophia  contends  involves  direct  contradiction. 
She  contends  that  the  clause  took  effect,  and  that  the  right  of 
succession  was  fixed  during  Lady  H.'s  life.  Yet,  first,  she  admits 
that  under  the  operation  of  the  clause  itself  viz.,  that  part  of  it 
as  to  the  management  of  the  rents,  it  was  to  rsmain  uncertain 
who  was  to  take  until  after  her  mother's  death,  and  that  no  di- 
vestiture in  the  case  of  the  deceased  Marchioness-Countess  was 
intended — ^in  which  case  most  plainly  the  question  must  arise 
when  the  present  Marquis  claims,  in  the  form  of  an  obstacle  to 
his  enjoyment  of  the  estate,  and  in  respect  of  the  clause  operating 
against  him,  since  his  mother  had  right  to  the  estate,  and  since 
it  is  to  his  taking  it  that  the  objection  arises.  I^  on  the  one 
hand,  the  clause  was  not  to  divest  the  Marchioness-Countess, 
and  is  to  be  pleaded  on  the  other  to  exclude  the  present  Mar- 
quis, the  next  heir  of  entail,  either  it  is  made  to  strike  at  the 
same  time  against  two  generations,  or  the  question  truly  arises 
on  the  succession  opening  to  him,  and  in  competition  with  his 
right.  (2.)  The  plea  of  Lady  Sophia  involves  this  great  fallacy : 
There  is  no  question  (properly  speaking^  as  to  the  succession  to 
the  Marcliloncss-Countcss.  That  is  indisputable.  The  present 
Marquis  is  the  next  heir  of  tailzie.  It  is  a  question  as  to  the 
enjoyment  of  the  estate  under  the  clause  of  devolution,  under 
which  it  is  said  that  something  has  occurred  which  excludes  him. 
Now  that  occurrence  is  the  possession  by  the  present  Marquis 
of  the  estate  of  Loudoun.  That  is  the  event  on  which  in  truth 
Lady  Sophia  maintains  he  is  to  be  excluded.  Nothing  else  can 
exclude  him.  It  is  an  incident  personal  to  him.  It  is  not,  in 
truth,  on  his  mother's  possession  that  she  contends  that  he  could 
be  excluded.  It  is,  in  truth,  on  his  own  possession — on  fkcts 
personal  and  attaching  to  himself  that  the  clause  is  made  to 
apply  to  him.  Hence  the  real  question  is,  whether  the  preaent 
Marquis  can  be  excluded  from  the  estate  of  Bowallan — and  it  is 
not  only  ingenious  but  nnsubstantitd  sophistry  to  attempt  to 
shift  the  question,  as  is  done  in  Lady  Sophia's  case,  and  to 
convert  it  into  one  to  be  decided  by  the  state  of  fiicts  during  hit 
mother's  lifetime,  who,  for  the  last  twenty-eight  or  thirty  veara 
of  her  life,  was  not  in  possession  of  the  Loudoun  estates,  and  who 
for  the  last  sixteen  saw  her  son  in  possession  by  a  right  indepen- 
dent of  her.  Hence  the  question  must  be,  how  the  clause  can 
be  applied  to  tlie  present  Marquis.  And  in  every  view  of  it« 
application  which  I  can  take.  Lady  Sophia's  claim  seems  to  have 
no  countenance.  The  only  competition  which  any  fair  reading 
of  the  clause  will  warrant  is,  in  my  opinion,  between  the  present 
Marquis,  against  whom  his  own  possession  of  the  estate  of  Lou- 
doun is  pleaded,  and  his  children  (he  havhig  no  brother.)  How 
his  mother's  possession  of  the  estate  of  Loudoun — who  yet,  it  is 
ejtpressly  admitted  by  Lady  Sophia  (case,  p.  52),  '  remained 
legally  vested  with  the  estate  of  Bowidlan,  until  the  period  of 
her  death,' — can  exclude  the  present  Marquis,  when  he  came 
forward  as  the  next  heir  of  entail,  I  cannot  understand.  It  It 
his  own  possession— fact^jMrsonalto^hi^Vi^  jfluofyu  alone  can 
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enable  this  clause  to  applj  and  attach  to  him.  Therefore  it  is 
clear,  that  the  question  is,  whether  he  is  excluded  by  reason  of 
his  possession  of  Loudoun  (assuming  the  mode  by  which  he 
acquired  and  held  Loudoun  during  his  mother's  life  to  be  imma- 
terial)— and  that  being  the  question,  then,  whatever  may  be  the 
merits  of  the  competition,  still  the  competition  can  only  be  be- 
tween him  (an  only  son)  and  his  children.  Of  course,  I  am  well 
aware,  that  a  clause  of  devolution  may  be  so  worded,  or  the 
^neral  ohject  of  the  maker  so  expressed,  as  to  bring  in  at  once 
the  daughter  or  second  son  in  the  succession  to  an  heir  who 
takes  another  estate,  although  the  latter  may  be  permitted  to 
hold  both  during  his  own  lifetime,  and  then  that  the  eldest  son 
will  be  excluded  by  reason  of  the  possession  of  both  by  his 
parent.  That  not  unfirequcntly  has  happened.  But  then  the 
clause  in  such  cases  has  been  so  expressed  as  to  declare  and 
p^int  to  this  result.  If  the  words  here  are  looked  to, — and 
general  declaration  of  the  object  there  is  none,— I  think  the 
present  Marquis's  possession  of  Loudoun  is  essential  to  Lady 
Sophia's  case ;  and  hence  I  think  the  only  question  which  can 
arise  is, — whether  the  present  Marquis  is  excluded. 

"  6.  But  after  the  utmost  consideration  which  I  can  give  to 
the  clause,  I  think  the  deed  is  defective,  in  not  containing  pro- 
visions or  expressions  applicable  to  the  special  case  which  has 
occurred,  after  the  estates  have  been  once  and  ftilly  united,  and 
that  the  words  are  not  sufficient  to  warrant  the  Court  to  decide 
this,  as  under  terras  sufficient,  they  did  decide  other  cases,  on 
the  general  ground — that  in  aU  events  the  estates  must  separate. 
This  is  the  point  where  this  dause  fiiils, — ^fails  in  words,  pro- 
visions, and  declaration  of  intention.  The  maker  might  have 
made  the  matter  clear.  Inference  or  coivjecture  may  be  formed 
as  to  his  intention :  But  it  is  not  declarecl,  nor  his  object  stated. 
Holding  that  the  estates  were  legally  united  in  the  person  of 
the  Marchioness-Countess,  I  think  that  the  clause  will  not 
attach,  so  as  to  compel  separation  at  an  after  period. 

Lord  Wood: 

"  UU  I  concur  with  the  Lord  Justice-Clerk  in  opinion,  *  that 
the  acquisition  of  the  Loudoun  estates  by  the  late  Marquis 
and  the  present,  by  the  transactions  set  forth  in  the  papers,  by 
which  these  estates  were  exchanged  and  aliented  by  the  Mar- 
chioness-Countess for  estates  in  England,  and  the  Loudoun 
estates  settled  on  the  present  Marquis  in  lieu  of  the  English 
estates,  according  to  the  nature,  and  in  satisfciction  of  liis  right 
and  interest  in  the  latter,  elTcctually  excludes  the  application  of 
the  clause  of  devolution  or  exclusion  in  the  Rowallmi  entaU,  in 
respect  of  succession  to  the  estates  of  Loudoim,  seeing  the  latter 
were  acquirwi  in  a  way  not  within  the  meaning  and  operation 
of  that  clause,  under  any  admissible  construction.'  And,  *■  that 
the  succession  to  the  honours  and  tUk  alone  of  Loudoun  (on  the 
supposition  that  the  first  proposition  is  well-founded)  does  not 
bring  the  present  Marquis  within  the  operation  of  the  clause  of 
devolution;  in  respect,  (I.)  that  the  general  part  of  the  clause, 
which  is  founded  on  as  extending  the  loading  part  of  it  to  all 
Ihture  heirs,  speciHes  only  the  event  of  succession  to  the  estates 
of  Loudoun ;  and,  (2.)  that  even  the  leading  part  of  the  clause 
mentions  the  succession  to  the  *  honomrs  and  estate'  of  Loudoun 
— ^not  one  or  the  other ;  and  hence,  if  he  has  acquired  the  estate 
in  a  way  and  by  a  right  which  does  not  bring  him  within  the 
dause,  then  the  succession  to  the  honours  alone  does  not  raise  any 
question  at  dl  under  any  branch  of  the  clause.' 

*'  For  the  grounds  of  tliis  opinion,  it  does  not  appear  to  me 
to  be  necessary  to  add  any  thing  to  what  has  been  stated  by 
Lord  Cuidnghame,  who  has  also,  I  think,  satisfactorily  shown 
that  the  specid  plea  is  unfounded,  by  whidi  it  is  maintdned,  on 
the  part  of  Lady  Sophia  Hastings,  that  any  effect  which  the 
transaction  for  the  exchange  of  the  Loudoun  and  English  estates 
might  have  otherwise  had,  is  exduded  in  the  particular  circum- 
stances. Assuming  her  Ladyship's  view  of  the  important  opera- 
tion of  the  qudifying  or  exduding  clause,  as  it  has  been  called,  in 
the  contract-matrimomd  and  entail  of  the  estate  of  Bowallan,  to 
be  in  other  respects  correct,  I  apprehend  that  it  cannot  be 
soundly  contended  that  its  application  to  any  particular  case  is 
to  be  determined  by  the  state  of  matters  at  the  date  at  which 
the  heir— on  whose  death  the  question  of  the  right  to  succeed 
to  tiie  estate  of  Bowallan  occurs — entered  into  possession  both 
of  it  auod  of  the  estates  of  Loudoun,  or  at  any  intermediate 
nriod  between  the  sdd  date  and  the  death  of  that  heir.  The 
dedrion  of  the  point  must,  on  the  contrary,  I  ocmodve,  depend 
^oa  ^  state  of  matters  at  the  death  of  the  heir.    Although 


the  late  Marchioness  entered  to  possesdon  of  boUi  estates,  it  is 
not  sdd  that  the  clause  could  operate  to  divest  her  of  the  estate 
of  Bowdlan,  and  it  cannot  be  disputed  that  she  remained  ab- 
solute mistress  of  the  estates  of  Loudoun  and  Bowallan,  with 
power  to  do  with  them  as  she  thought  proper.  It  is  only  at 
her  death  that  the  question  arises,  or  could  arise,  in  reganl  to 
the  right  of  succession  to  the  estate  of  BowaUan,  under  the 
origind  destination  clause  in  the  entail,  and  the  clause  qualify- 
ing that  destination  in  the  cases  therein  provided  for ;  and  I  am 
of  opinion  that  it  wodd  be  equally  adverse  to  the  words,  and 
to  the  whole  jwlicy  and  purpose  of  the  latter  clause,  to  hold 
that,  in  virtue  of  it,  the  heir  who,  in  terms  of  the  primary  des- 
tination, would  be  entitled  to  take  the  Bowallan  estate,  could 
be  exduded  from  the  succession,  if,  when  tlie  succession  opened, 
the  Loudoun  estates  were  either  no  longer  in  the  fiunily,  so  as 
to  descend  to  him  dong  with  the  estate  of  Bowallan,  ana  there- 
by create  that  union  of  the  estates  in  tlie  person  of  the  heir 
which  it  was  the  object  of  the  qualifying  clause  to  prevent ;  or, 
if  still  in  the  family,  were  so  under  drcumstances  not  embraced 
by  the  clause.  In  the  latter  case,  it  is  apprehended  that  the 
possession  of  the  Loudoun  estates  cannot,  upon  a  sound  con* 
struction  of  the  clause,  have  the  effect  of  excluding  the  heir 
from  the  succession  to  the  Bowallan  estate,  as  the  party  called 
by  the  primary  destination. 

"  Assuming  these  views  to  be  correct,  it  is  enough  for  the 
decision  of  the  present  comx>etition.  But  on  the  opposite  as- 
sumption, and  supposing  that  the  titles  of  the  estates  of  Lou- 
doun had  continued  to  stand  precisely  as  they  were  when  the 
late  Marchioness  succeeded,  and  that  the  Marquis  had  taken 
solely  as  heir  by  that  investiture,  and  that  the  competition  were 
to  be  decided  upon  that  footing,  then  I  am  farther  of  opinion — 

"  2d^  That,  in  the  circumstances,  the  present  Marqds  is  not 
excluded  firom  the  succession  to  the  estate  of  Bowallan,  by  the 
dause  in  the  contract-matrimonid  and  tailzie,  founded  on  by 
the  other  competing  parties,  which  contract  was  made  upoa- 
occasion  of  the  marriage  of  Lady  Jean  Boyle,  the  eventual  heir- 
ess of  Bowallan,  with  Colonel  Campbell,  the  cousin-german  of 
the  then  Earl  of  Loudoun. 

"I  do  not  think  that  that  clause  is  a  proper  clause  of  for-r 
feiture.  It  is  a  clause  qualifying,  in  oertdn  cases,  upon  a  par- 
ticular contingency — but  not  in  all  cases  even  upon  that  con- 
tingency— the  primary  destination  of  the  estate  of  Bowdlan,  as 
contained  in  the  preceding  part  of  the  deed ;  and  (apart  from 
tlie  provision  in  the  last  part  of  it  for  the  management  of  the 
rents)  the  only  question  which  the  dause  can  rdse  is  one  as  to 
the  right  to  succeed  to  that  estate — that  is,  who  is  the  heir  cdled 
to  the  succession?  the  solution  of  which  must  depend  upon 
whether  the  qudification  made  by  it  upon  the  primary  destina- 
tion appUes  to  the  particular  case  presented  for  decision. 

"  The  clause  consists  of  three  parts.  The  case  before  the 
Court  does  not  involve  any  matter  arising  directly  out  of  the 
last  for  the  management,  as  there  provided,  of  the  rents  of  the 
estate  of  Bowallan.  Its  provisions,  therefore,  are  of  no  impor- 
tance, except  in  so  far  as  they  may  be  of  use  in  construing  the 
meaning  of  the  other  two^  for  wliich  purpose  they  may  of  course 
be  relevantly  referred  to.  Of  these  two,  XhQ  first  contains  a  pro- 
vidon  for  certain  specified  cases  in  the  succesdon  to  the  estate  ; 
the  second  contains  a  provision  to  make,  the  rules  Idd  down  in 
tlie  first  apply  to  other  cases. 

"  The  present  case  is  not  one  of  those  specifically  provided  for 
by  Xh!Q  first  part  of  the  clause.  The  question  raised  depends  upon 
the  effect  of  the  8eco?iaf  part  of  the  clause,  as  extending  theyir^^  to 
other  cases  besides  those  there  set  down ;  and  in  considering  the 
meaniug  and  efiect  of  the  clause,  it  is  of  importance  to  keep 
distinctly  in  view,  that  it  makes  no  generd  or  absolute  provi- 
sion for  a  separation  of  the  estate  of  Bowallan  firom  those  of 
Loudoun,  in  every  case  in  which  they  miglit  come  to  be  united 
in  the  person  of  the  heir  called  to  Bowallan  by  the  prbnary 
destination.  It  is  not  an  indiscriminate  exclusion,  affecting  every 
heir  to  Bowallan  that  might  succeed  to  the  estates  of  Loudoun, 
that  is  provided  for,  but  a  specid  exdudon  in  particular  cases. 
Had  a  separation  of  the  estates  been  intended  to  take  place  in 
every  instance,  and  to  apply  to  all  the  heirs  of  the  marriage,  it 
is  impossible  to  suppose  that  the  clause  wodd  have  been  worded 
as  it  is ;  a  totdly  different  and  known  form  wodd  have  been  adopt- 
ed. Tliis  pecdiarity  in  the  clause  must  be  attended  to  in  de- 
termimng  its  true  meaning  and  construction, — ^upon  which  it  is 
obvious  that  it  has  a  matcSid  bearing ;  for  if^  by  the  qualifying 
clause,  the  umon  of  estates  in  an  ^ir  to  Bowallan  is  not  pro- 
vided against  in  all  instaoces— it  Ib  essential,  in  any  partkdac 
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instance,  to  see  that  it  is  one  of  those  in  which  it  is  proyided 
that  a  separation  shall  take  place. 

"  The  proYisions  of  the  first  part  of  the  clause  all  apply  to 
cases  to  occur,  after  the  death  of  Lady  Jean  Boyle,  among  her 
descendants,  either  in  the  first  degree  or  in  the  second.  Lady 
Jean  herself  could  not  succeed  to  the  estates  of  Loudoun ;  and 
although  her  immeduite  children  might  do  so,  they  might  not. 
The  succession  of  any  of  her  descendants  to  these  estates  might 
be  postponed  to  a  more  rtimte  stage  in  the  destination  of  the 
estate  of  Rowallan.  The  object  howerer  being,  that,  on  that 
event  taking  place,  whether  sooner  or  later,  the  primary  dea- 
tination  should,  at  least  in  retain  eases,  but  in  certain  caaea 
only,  be  in  consequence  qualified  or  altered,  the  provisions  of 
the  first  part  of  the  clause,  setting  forth  how  and  to  what  eflbct 
it  should  be  so  altered,  were  naturally  applied  to  the  caae  of 
the  succession  to  Loudoun  opening  to  the  immedutte  descen- 
dants of  Lady  Jean ;  while,  by  the  second  part  of  the  clause,  these 
provisions  were  extended  or  made  to  apply  to  the  posterior  por- 
tion of  the  destination ;  but  this  second  part  of  the  clause,  no 
more  than  the  first,  contains  a  general  proviskm  for  eflbcting  a 
separation  of  the  estates  in  all  instances.  The  second  part  is 
special  as  well  as  the  first. 

"  The  case  taken  for  exemplification  in  the  first  part  of  the 
clause  is  that  of  succession  to  the  eetatee  of  Loudoun  by  the 
immediate  issue  of  *  this  present  marriage*— that  is,  the  then 
contemplated  marriage  of  Lady  Jean  Boyle  with  Colonel  Camp- 
bell. Upon  the  supposition  of  that  event  occurring,  the  pro- 
visions are  made  to  apply  to  and  give  a  rule  for  the  succes- 
sion to  Rowallan,  both  among  Lady  Jean's  children  and  grand- 
children, in  the  particular  states  of  the  fiimily  mention^  and 
there  they  stop. 

"  As  respects  the  children  of  the  marriage,— if  there  should  be 
two  sons,  the  second  son  is  to  exclude  the  eldest  from  the  suc- 
cession to  Rowallan,  if  the  eldest  shall  succeed  to  the  estates  of 
Loudoun.  But  if  there  should  be  only  one  son,  <  though  there 
be  daughters,*  the  son,  although  he  shall  succeed  to  the  estates 
of  Loudoun,  is  not  excluded  by  a  daughter.  In  the  latter  case, 
the  succession  and  right  to  the  estate  of  Rowallan  and  its  rents, 
as  by  the  primary  destmation,  is  in  no  way  aflfected  by  his  suc- 
ceeding to  the  estates  of  Loudoun.  Again,  the  same  is  the 
result  if  there  should  be  only  a  daughter  or  daughters  of  the 
marriage.  An  eldest  daughter,  although  succeeding  to  Lou- 
doun, is  not  excluded  from  the  succession  to  Rowallan  by  a 
younger.  There  are  no  words  which,  by  any  latitude  of  con- 
struction, can  bring  in  a  younger  female  to  the  exclusion  of  an 
elder ;  and  if  there  should  be  one  daughter  only,  no  separation 
of  the  estates  is  provided  for. 

"  This  is  the  nature  of  the  provision  in  the  first  part  of  the 
clause,  as  it  applies  to  the  descendants  of  the  then  contemplated 
marriage  in  the  first  generation,  in  the  case  given,  of  one  of 
these  children  succeeding  to  the  estates  of  Loudoun.  But  the 
provision  in  the  same  case  also  applies  to  the  descendants  in 
the  second  generation.  By  this  part  of  the  provision,  if  there 
was  an  only  son  of  the  marriage,  who  succeeded  to  Rowallan 
and  also  to  Loudoun,  then  the  second  son  of  the  only  son  is  to 
succeed  to  Rowallan ;  and  failing  a  second  son,  *  then  the  eldest 
dau^ter  of  this  only  son  is  to  succeed  to  the  said  estate.'  The 
rule  in  the  second  generation  is  therefore  the  same  as  that  in 
the  first,  in  so  for  as  a  second  son  excludes  an  eldest,  but  diflbr- 
ent  in  so  fkr  as  a  daughter  excludes  an  only  son.  But  further, 
the  succession  of  an  only  son  of  the  marriage  was  to  be  affected 
only  in  the  event  of  his  having  a  second  or  an  eldest  daughter 
in  pUce  of  a  second  son.  If  lie  had  a  family  of  daughters  only, 
there  was  to  be  no  alteration  of  the  order  of  succession :  An 
eldest  daughter  is  called  only  fiiiling  a  second  son— that  is,  in 
the  case  of  there  being  an  eldest  son  and  no  other.  A  second 
daughter  is  not  called  in  any  event 

"Taking  the  whole  of  this  first  part  of  the  clause,  it  will  be  found 
that  it  contains  no  provision  for  the  case  of  a  daughter  of  the 
marriage  succeeding  to  the  estates  of  Loudoun,  and  that  it  only 
applies  to  the  second  generation  in  the  case  of  an  only  son  so 
succeeding.  It  is  the  fact  of  the  succession  of  a  son  of  the  mar- 
riage to  the  estates  of  Loudoun,  which  gives  operation  to  the 
cUusc.  By  that  event,  and  tlmt  event  alone,  is  it  brought  into 
play.  Whether  the  question  of  who  is  the  heir  to  the  estates  of 
Kowallan  arose  among  the  children  of  the  marriage,  or  the  grand- 
duldren,  that  question,  in  so  fiur  as  regards  the  operation  of  tlie 

Soalifying  clause,  must  have  depended  upon  a  son  of  the  mar- 
lage  having  succeeded  to  Londoun,  and  his  having  been  affbcted 
by  the  clause,  in  the  manner  provided,  so  as  consoquontly  to 


render  a  setiarstioa  of  the  eatatcs  neoeesary,  in  conformity  to 
its  terms. 

"  Then  it  is  to  be  observed,  that  the  provision,  as  applied  to 
the  first  generation,  gives  the  rule  for  the  succession  to  Rowallan 
among  immediate  descendants,  one  of  whom  has  succeeded  to  the 
estates  of  Loudoan,  bat  whose  parent  had  not  previousiv  suo- 
oeeded ;  while  the  other  gives  the  rule  for  the  succession  to 
Rowallan  among  descendants  in  a  degree  removed  from  that, 
the  descendant  in  which  had  succeeded  to  the  estotes  of  Lou- 
doan ;  that  is,  for  the  saooession  among  grandchildren,  whose 
parents  had  succeeded  to  the  estates  of  Loudoun.  The  latter  is 
a  provision  for  the  caae  of  an  only  son  of  the  marriage,  a  male 
heir,  sanceeding  to  the  estates  of  Loudoun.  It  is  said,  that  if  he 
did  so  at  the  same  time  that  the  succession  to  the  estate  <tf 
BowaUan  also  opened  to  him,  the  latter  wt>uld,  in  terms  of  the 
clause,  immediately  descend  to  his  second  son,  or  eldest  daught^, 
if  he  had  either.  But  passing  that,  and  assummg  that  at  the 
time  he  had  no  issue,  then  he  would  be  entitled  to  take  the 
estate  of  Rowallan,  and  would  not  be  bound  to  denude  therecrf^ 
upon  having  issue,  whatever  might  be  his  obligation  under  the 
third  part  of  the  clause  in  regu^  to  the  management  of  the 
rents,  to  the  next  heir  entitled  to  succeed  on  his  death.  The 
question  under  that  condition  of  circumstances  would  conse- 
quently be.  Who  was  entitled  to  succeed  to  Rowallan  at  the 
death  of  an  only  son,  who  had  succeeded  to  the  estates  of  Lou- 
doun, and  who,  having  children,  was  within  the  words  of  the 
clause  ?  While  the  provision,  as  applied  to  the  succession  in  the 
first  generation,  would  raise  a  question  of  succession  on  the 
death  of  a  party  who  had  not  succeeded  to  the  estates  of  Lou- 
doun, among  descendants,  one  of  whom  in  the  same  degree  heui 
succeeded  to  these  esUtes.  The  first  part  of  the  clause,  tliere- 
fore,  contains  two  provisions, — the  one  for  the  case  of  the  suc- 
cession to  RowaUan  among  the  imrnediaU  descendants  of  a  party 
who  had  not  himself  succeeded  to  Loudoun,  the  party  succeeding 
to  Loudoun  being  one  of  these  immediate  descendants  ;  the  other  for 
the  succession  to  Rowallan  among  the  descendants  of  a  party 
who  had  succeeded  to  the  estates  of  Loudoun ;  and  for  these 
cases,  as  before  explained,  the  clause  makes,  to  a  certain  extent, 
a  different  provision. 

'*  As  already  remarked,  the  specific  provisions  thus  made  in 
the  first  part  of  the  cUuse  stop  at  the  grandchildren  of  the  then 
oontempUted  marriage.  Whether  either  of  them  should  take 
effect,  so  as  to  qualify  the  primary  destination  of  the  estate  of 
Rowallan,  depended  upon  the  estates  of  Loudoun  being  suc- 
ceeded to  by  a  son  of  the  marriage, — that  being  the  condition  upon 
which  their  coming  into  operation  at  all  is  contingent,  Whicli 
of  them  should  take  eflbct,  and  how,  depended  on  the  state  of 
the  fomily. 

"  The  whole  operation  of  the  cUmse,  as  arismg  out  of  the  pro- 
visions in  this  first  part  of  it,  ceased  either  by  the  estates  of 
Loudoun  not  bdng  succeeded  to  by  a  son  of  M<!  marriage ;  or,  in 
the  event  of  a  son  succeeding^  by  the  estate  of  Rowallan  in  con- 
sequence descending  to  a  second  son  of  the  marriage,  or  to 
a  second  son  or  eldest  dau^ter  of  an  only  son  of  the  mar- 
riage, and  so,  by  force  of  the  clause,  being  separated  from  the 
estates  of  Loudoun ;  or  simply  by  the  estates  of  Londoun  being 
succeeded  to  by  a  son  of  the  marriage ;  for  it  might  be,  that 
although  an  on^  son  of  the  marriage  did  succeed  to  the  estates 
of  Loudoun,  the  provision  referred  to  might  have  no  effect  upon 
his  right  to  the  estate  of  RowaUan,  seehig,  that  if  he  had  no 
children,  in  whose  fovour  alone  the  provision  is  to  operate,  he 
could  not  be  aifocted  by  it  to  any  extent,  not  even  by  the  third 
part  of  the  daase,  whK^  provides  for  the  management  of  the 
rents,  in  the  event  of  a  son  of  the  marriage  succeeding  to  the 
estates  of  Loudoun.  Succession  to  the  estates  of  Loudoun, 
either  by  a  daughter  of  the  marriage,  or  by  any  of  the  subsequent 
hehrs  of  Rowalhm,  whether  male  or  female  heirs,  or  whether 
these  heirs  succeeded  to  Rowallan  in  the  ordinary  course  of  the 
primary  destination  clause,— the  estates  of  Loudoun  not  havhig 
boen  previously  succeeded  to,  or  through  the  operation  of  the 
qualifying  clause,  by  force  of  widch  the  course  of  the  primary 
destination  had  been  broken,  and  the  estate  of  Rowallan  sepa- 
rated from  those  of  Loudoun,  which  had  been  succeeded  to  by  a 
son  of  the  marriage,— are  not  cases  provided  for  by  the  first  part 
of  the  clause. 

"  Farther,  in  reference  to  the  provision,  as  applying  to  the 
succession  to  Rowallan  upon  the  death  of  an  only  son  of  the 
marriage,  who  had  succeeded  to  Loudoun,  but  who,  although 
afterwards  having  children,  had  in  thedreumstances,  from  there 
being  no  provisioa  for  devolution,  been  enabled  to  continue  in 
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possession  of  Bowallan  and  Loudoun, — the  question  as  to  the 
right  of  succession  might  arise  in  two  states  of  fact,  the  one, — 
that  at  Um  death  of  tlM  only  son,  ho  still  retained  the  estates  at 
Loudoun  to  be  inherited  by  his  son, — ^the  other,  that  prior  to 
his  death  he  had  disposed  of  them ;  so  that  Rowallan  alone  re- 
mained to  be  inherited  by  his  descendants.    Let  it  be  supposed, 
tiiat  an  only  son  of  the  marriage,  after  succeeding  to  Bowallan, 
had  succeeded  to  Loudoun,  and  that  he  had  an  only  son  ami 
daughter.    That  would  hare  been  a  case  for  the  application  of 
one  of  the  prorisions  in  the  first  part  of  the  clause,  although  the 
estate  of  Bowallan  haying  once  vested  in  the  only  son,  he  could 
not  have  been  compelled  to  denude  himself  of  it  during  his  life. 
The  only  limitation  of  his  right  would  have  arisen  from  the  third 
part  of  the  clause,  which  provides  for  the  management  of  the 
rents,  '  for  the  use  and  behoof  of  the  next  heir  of  tailzie  who 
sliall  succeed  to  the  said  estate  of  Bowallan  in  manner  foresaid;* 
the  manner  foresaid  being  set  forth  in  the  declaration,  that  if 
an  only  son  of  the  marriage  *■  shall  succeed  to  the  honours  and 
estate  of  Loudoun,  though  there  be  daughters,  then  and  in  that 
case,  it*s  hereby  declared,  that  the  second  son  of  this  only  son  of 
this  marriage  shall  succeed  to  the  said  estate  of  Bowallan,  and 
failzleing  a  second  son,  then  the  eldest  daughter  of  this  only  son 
is  to  succeed  to  the  said  estate.'    Now,  the  point  has  been  raised 
whether  tlie  condition  of  the  operation  of  the  qualification  tht» 
made  upon  the  primary  destination  of  Bowallan,  would  not, 
under  this  provision,  have  been  completely  purified,  so  as  to 
have  carried  the  estate  of  Bowallan  to  a  second  son,  or  eldest 
daughter  of  the  only  son  on  his  death,  by  the  mere  fiu^t  of  his 
having  succeeded  to  the  estates  of  Loudoun,  irrespective  alto- 
gether of  his  having  continued  in  possession  of  these  estates 
down  to  the  time  of  his  death.    The  provision  says  nothing  in 
express  words  upon  that  point.   Frcm  the  last  part  of  the  clause 
for  management  of  the  rents,  it  aroears  that  the  case  was  con- 
templated of  the  estate  of  Bowallan  remaining  vested  in  the 
son  of  the  marriage  (subject,  in  a  certain  event,  to  the  condition 
in  that  part  of  the  clause),  notwithstanding  his  having  succeeded 
to  the  estates  of  Loudoun ;  and  it  mi^  be  said,  that  that  part  of 
the  dause  shows  that  the  provision  lor  the  succession  to  Bow- 
allan on  his  deaUi,  if  the  state  of  his  family  admitted  of  its  ap- 
plication, was  rendered  absolute  by  the  mere  fact  of  his  having 
Buocoeded  to  the  estates  of  Loudoun,  whatever  might  afterwards 
become  of  them, — the  right  of  his  second  son  or  eldest  daughter 
to  succeed  to  BowaUan,  under  the  qualification  upon  the  primary 
declaration,  depending  simply  on  his  having  succeeded  to  Lou- 
doun, and  not  on  his  descendant,  his  eldest  son,  also  succeeding 
to  that  estate.    I  do  not  think  that  this  is  the  sound  construc- 
tion of  the  provision.    Whatever  might  be  the  case,  if  the  suc- 
cession to  we  estates  both  of  Bowall^  and  Loudoun  (^)ened  to 
the  son  cf  the  marriage  at  the  same  time,  and  he  then  had  two 
sons,  or  a  son  and  a  daughter,  when,  by  force  of  the  provision, 
the  estate  of  Bowallan  ought  at  once  descend  to  the  second  or 
ddest  daughter,  I  apprehend  that  in  the  case  of  the  estate  df 
Bowallan  vesting  in  the  only  son  of  the  marriage,  and  conse- 
quently remaining  vested  in  him  till  his  death,  and  the  question 
onlv  then  arising  as  to  the  right  to  succeed  to  that  estate,  it  is  to 
be  held  as  implied,  in  the  provision  qualifying  the  primary  des- 
tination of  BowaUan,  that  that  destination  shall  only  be  tliereby 
affected,  ii^  at  the  death  of  the  only  son  of  the  marriage,  tlie 
estates  of  Loudoun  shall  continue  to  be  possessed  by  him,  so  as 
to  be  inherited  by  his  eldest  son.  This,  I  conceive,  is  necessary, 
in  order  to  make  a  case  for  the  operation  of  the  provision  at  his 
death,  as  qualifying  the  primary  destination ;  for  it  is  only  by 
his  eldest  son  succeeding  to  the  estate  of  Loudoun  that  there 
can  be  any  ground,  with  reference  to  the  plain  object  and  mean- 
ing of  the  provision,  fat  excluding  him  from  the  succession  to 
BowaUan,  in  favour  of  a  second  son  or  eldest  daughter.    The 
operation,  therefore,  of  this  portion  of  the  provision  in  the  first 
part  of  the  clause,  where  the  only  son  had  possessed  both  estates, 
depended,  in  my  opinion,  not  merely  on  his  having  succeeded  to 
I^doun,  but  c^its  being  to  be  succe&led  to»  on  his  death,  by 
his  ddest  son. 

**  With  these  remarks,  in  regard  to  the  import  and  effect  of 
the  first  iHurt  of  the  qualifying  clause,  let  us  now  attend  to  the 
state  of  tiic  present  case. 

**  In  point  of  fact,  there  was  an  only  son  (James  Mure  Camp- 
boU),  of  the  marriage  between  Lady  Jean  Boyle  and  Colonel 
GampbeU,  and  whic^  onl^  son  having  previously  succeeded  to 
the  estate  of  BowaUan,  did  afterwards  succeed  to  the  honours 
wii  estates  of  Loudoun.  But  he  had  then  no  issue,  and,  in  the 
rifcunutanccs^  wm  not  excluded  firom  holding  the  estate  of 


BowaUan  along  with  those  of  Loudoun,  whatever  mi^t  have 
been  the  effect  of  the  qualifying  clause  at  his  death,  hail  he  left 
two  sons,  or  one  son  and  a  daughter.  He  accordingly  possessed 
both  estates  tiU  his  death,  and^  as  I  conceive,  was  in  no  way 
affected  by  any  of  its  provisions.  The  only  issue  he  had  that 
survived  him  was  an  only  daughter,  the  late  Marchioness.  ^  She 
was,  therefore,  an  only  child  (^  an  onfy  son  o€  the  said  maniage, 
who  hctd  succeeded  to  the  estates  <^  Loudoun.  She  also  suc- 
ceeded to  Loudoun,  but  at  the  time  she  had  no  issue,  and  she 
took  up  and  ei\joycd  both  estates,  retaining  down  to  her  death 
possession  of  that  of  Bowallan. 

*^  The  late  Marchioness  left  an  only  son,  the  present  Marquis, 
and  daughters,  of  whom  Lady  Sophia  Hastings  is  the  eldest; 
and  the  Marquis,  her  only  son,  had,  at  her  death,  issue,  an  only 
son  and  daughter.  Lord  Henry,  his  second  son,  was  bom  shortly 
afterwards.  It  is  in  these  circumstAUces  that  the  present  com- 
petition has  arisen  for  the  succession  to  the  estate  of  BowaUan. 

"  There  is  no  dispute  that,  according  to  the  primary  destination 
in  the  contract-matrimonial  and  tailzie,  the  Marquis  of  Hastings 
is  the  party  entitled  to  succeed  to  the  estate  cf  BowalUm.  He 
must  therefore  have  right  to  take  up  tlie  succession,  unless  it 
can  be  clearly  shown  that  he  is  excluded  fh)m  it  by  some  of  the 
subsequent  clauses  of  the  deed.  That  the  specific  provisions  in 
ihejirst  part  of  the  qualifying  dause  do  not  touch  the  case,  or 
exclude  the  Marquis's  rijg^ht  to  the  estate,  in  terms  of  the  primary 
destination,  is  quite  plain.  It  is  true  that  the  late  Marchioness^ 
the  mother  of  the  Marquis,  was  the  daughter  of  an  only  son  of 
the  marriage  who  had  succeeded  to  the  estates  of  Loudoun ;  but 
even  had  she  been  an  eldest  daughter,  taking  the  estate  of  Bow- 
alUm to  the  exclusion  of  an  only  son  of  the  only  son,  who  had 
succeeded  to  the  estates  of  Loudoun,  and  supposing  that  she  had 
alt<»*wards  come  to  succeed  to  Loudoun,  the  Jirsi  part  of  the 
clause  contains  no  provision  respecting  the  succession  to  Bow- 
allan on  the  death  of  such  daughter.  But  this  was  not  her 
position.  She  was  an  only  chUd  of  an  only  son  of  the  marriage 
who  had  succeeded  to  the  estates  of  Loudoun.  In  tins  state  of 
the  case  the  operation  of  the  first  part  of  the  clause  in  truth 
ended  with  James  Mure  Campbell,  or,  more  correctly  speaking, 
it  never  took  effect  at  ali,  because  the  fiicts  were  not  such  as  that 
part  of  the  clause  contemplated,  or  to  which,  according  to  its 
terms,  it  could  be  applied.  Accordingly,  notwithstanding  its 
provisions,  James  Mure  CampbeU,  who  succeeded  to  the  estates 
of  Loudoun,  continued  to  eiyoy  them  tiU  his  deaths  altogether 
unaffected  by  the  first  part  of  the  clause,  or  even  by  the  third 
part,  in  regurd  to  the  management  of  the  rents ;  and  when  the 
succession  opened  to  the  late  Marchioness,  there  was  no  case 
for  the  first  part  of  the  clause  to  act  upon.  She  was  entitled  to 
take,  and  (Ud  take  the  estate  of  BowaUan  under  the  primary 
destination,— and  at  the  same  time  took  and  held  the  estates  of 
Loudoun,  also,  just  as  if  there  had  been  no  quaUfying  clause  in 
the  entail  of  the  estate  of  BowaUan. 

^  But  tlien  there  is  the  second  part  of  the  clause  which,  as  al- 
ready mentioned,  contains  a  provision  to  make  the  rules  laid 
down  in  the  first,  for  the  special  cases  there  set  forth,  apply 
to  other  cases,  and  by  the  operation  of  which  it  is  said  that  the 
present  Marquis  is  excluded  from  succeeding  to  his  mother  in 
the  estate  of  BowaUan. 

"  Now,  it  appears  to  me  that  there  is  much  room  for  doubt, 
whether  the  succession  to  the  two  estates  of  Loudoun  and  Bow- 
aUan having  come  to  stand  in  a  position  so  entirely  different 
from  that  which  would  have  resulted  from  the  operation  of  the 
qualifying  clause,  had  it  taken  eff*ect,  viz.,  that  of  being  united 
in  the  person  not  merely  of  the  only  son  of  the  marriage,  who 
in  no  way  come  vrithin  the  reach  of  any  of  its  provisions,  but 
in  the  person  of  the  child  of  that  son,  the  clause  did  not  thereby 
in  aU  its  parts  cease  to  be  capable  of  afterwards  affecting  the 
succession  to  the  estate  of  BowaUan.  The  second  part  of  the 
clause  might  have  been  avulable,  either  in  the  case  of  the 
estates  of  Loudoun  not  having  been  inherited  by  a  chUd  of  Lady 
Jean  Boyle  and  Colonel  CampbeU,  in  respect  of  the  succession 
not  having  opened  to  these  estates  tiU  a  remoter  hoir  was  in  pos- 
session of  Bowallan,  or  in  the  case  of  the  estates  having  once 
been  separated  by  force  of  the  first  part  of  the  clause,  and  then 
coming  to  be  again  united  at  a  subsequent  stage  of  the  destina- 
tion, by  the  succession  to  both  fidling  to  tlie  same  person ;  but 
the  case  which  has  actually  happened  difi^  from  either  of 
these,  and  does  not  seem  to  be  one  to  which  the  second  part  of 
the  qualifying  clause  was  intended  to  iq>ply,  or  can  apply.  I 
am  unable  to  see  tliat  the  clause  in  any  cf  its  parts  provides  for 
tli6  case  that  lias  Occurred.    It  [5|^2@^  [^jl^^SV^  &^^  ^ 
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worded  as  to  apply  where  the  eitates  ha^e  been  held  together 
in  a  manner  which  the  clause  did  not,  or  was  not  int^idcd  to 
preyent,  or  to  be  capable  of  effecting  a  separation  of  tlie  estates 
after  that  has  taken  place.  If  it  was  meant  that  it  should  do 
so  (but  which  I  think  is  not  to  be  presumed),  it  £uls  in  provid- 
ing for  a  separation  in  such  circumstances.  The  Jirst  part  of 
the  clause  contemplates  a  son,  or  an  only  son  of  the  marriage 
succeeding  to  the  estates  of  Loudoun,  and  it  farther  contem- 
plates, that  if  he  shall  so  succeed,  the  union  of  the  estates  of 
Loudoun  with  that  of  Bowallan  shall  be  prevented  in  the  man- 
ner there  prescribed.  According  to  its  natural  reading,  the  se- 
cond part  of  the  clause  contemplates  the  possibilitj  of  the  suc- 
cession to  Loudoun  not  occurring  till  a  remoter  stage  of  the  des- 
tination, and  it  provides,  that  then  the  same  rules  shall  appl^ 
for  the  regulation  of  the  succession  to  Kowallan  as  would  have 
fallen  to  be  observed  had  tlie  succession  to  Loudoun  opened  to 
a  son  of  the  marriage  of  Lady  Jean  Boyle.  The  second  part  of 
the  clause  may  be  further  held  to  contemplate  the  possibility  of 
a  recurrence  of  the  same  event,  after  the  estates  had  been  once 
separated  by  force  of  the  provision  for  that  purpose ;  and  if 
BO,  the  succession  to  Kowallan  is  to  be  again  governed  by  the 
same  rules.  It  has  been  maintained,  that  it  is  to  be  also  held 
as  applying  the  same  rules,  in  future  generations,  to  female  heirs 
as  well  as  to  male  heirs, — that  is,  to  an  only  daughter  suc^ 
ceoding  to  the  estates  of  Loudoun  as  well  as  to  an  only  son 
succeeding, — a  plea  which  will  be  afterwards  more  particularly 
adverted  to.  But  granting  all  this,  still  I  conceive  tliat  no  part 
of  the  clause  (which  is  not  a  general  clause  for  the  separation  of 
the  estates  in  all  cases,  but  one  limited  to  particiuar  cases), 
reaches  the  present  case,  which  is  not  one  where  a  son,  or  an 
only  son,  or  an  only  daughter-^-assuming  an  only  daughter  to 
be  equally  within  the  clause  as  an  only  son — had  succeeded  to 
the  estates  of  Loudoun,  which  had  not  been  inherited  by  the 
preceding  heir  of  the  estate  of  liowallan,  but  one  where  the 
estates  were  united  in  the  person  of  James  Mure  Campbell,  the 
only  son  of  the  marriage  of  Lady  Jean  Boyle  and  Ck>loncl  Camp- 
bell, who  was  in  no  degree  afiected  by  the  qualifying  clause, 
and  then  all  descende<l  to  his  daughter,  an  only  child,  and  re- 
mained united  in  her  person  till  those  of  Loudoun  were  disposed 
of  and  settled  under  the  parliamentary  arrangements  mentioned 
in  the  record. 

"  Without,  however,  entering  more  fully  on  this  view  of  the 
case,  I  shall,  with  reference  to  the  pleas  of  the  respective  parties, 
proceed  to  consider  whether,  upon  any  sound  construction,  the 
second  part  of  the  qualifying  clause  can  be  applied  to  the  actual 
case,  so  as  to  bar  the  claim  of  the  present  Marquis  to  the  estate 
of  Rowallan  (supxwsing  him  to  have  inlierited  the  estates  of 
Loudoun  as  under  the  old  investitures,  which  is  the  condition 
of  the  argument),  and  to  carry  Rowallan  to  some  one  or  otlier  of 
the  competing  {Mirties. 

**  Two  modes  of  construing  this  second  part  of  the  clause  are 
contended  for.  According  to  the  one,  the  rules  prescribed  in 
the,fir8t  part,  are  by  the  second  only  extended  to  the  same  cases 
as  those  specified  in  the  first,  when  occurring  in  stages  of  the 
succession  subsequent  to  those  mentioned  in  the  first, — ^the  second 
part  of  the  clause  merely  generalizing  the  special  cases  in  the  first 
part  of  the  clause  to  be  applied  to  the  future  destination.  Ac- 
cording to  the  other,  the  application  of  the  special  cases  in  the 
first  part  is  by  the  second  enlarged,  so  as  to  reach  the  case  of 
heirs  not  comprehended  within  the  terms  of  the  first. 

**  (1.)  If  the  first  or  generalizing  mode  of  construction  be 
adopted  as  the  sound  one,  the  present  Marquis  is  not,  I  appre-' 
hend,  excluded  from  the  succession  to  the  estate  of  Rowallan  by 
the  first  part  of  the  clause,  as  extended  by  the  second. 

**■  I  have  already  explained  to  what  particular  states  of  cir- 
cumstances the  provisions  in  the  first  part  of  the  clause  for  re- 
gulating the  SBocession  to  RowalUm  seem  to  apply,  whether  as 
among  the  children  or  grandchildren  of  the  then  intended  spouses. 
Holding  the  second  part  of  the  clause  to  carry  downwards  to  the 
fatxae  stages  of  the  succession  to  the  estate  of  Rowallan  the 
provisions  of  the  first,  so  as  to  make  them  apply  in  the  same 
circumstances  and  the  same  cases,  when  occurring  in  those  fu- 
ture stages,  as  they  would  have  applied  to  in  terms  aC  the  pro- 
vision in  the  prior  stages ;  (and  granting  that  this  might  hold 
good  whether  the  party  who  is  to  be  t^en  as  standing  in  the 
{riaoe  of  Lady  Jean  Boyle  be  a  male  or  female  heir),  it  does  not 
appear  to  me  that  there  is  any  ground  on  which  tbe  corapetinsf 
dums  of  Lady  Sophia  Hastings,  or  Lord  Henry  Hastings,  ov 
any  of  the  otber  parties,  can  be  sustained. 

^*  Lord  Heniy  Uaftuigs,  the  second  son  of  the  Marquis,  main* 


tains  that  the  late  Marehioness  is  to  be  held  as  standing  m  Me 
place  of  Lady  Jean  Bovle;  and — (assumiug  that  his  not  having 
been  bom  till  after  the  death  of  the  late  Marchioness  cannot 
prejudice  his  right,  if  it  would  have  been  well-founded  had  be 
becoi  alive  at  her  death),— he  states  his  case  as  being  that  of  a 
second  son  of  an  only  son  of  the  marriage  of  the  late  Marquis 
and  Marchioness,  and  who,  in  terms  (^  the  first  part  of  the 
clause,  would,  in  similar  circumstances  and  a  like  state  of  fa- 
mily, if  occurring  among  the  descendants  in  the  first  and  second 
generations  of  the  numiage  of  Lady  Jean  with  Colonel  Camp- 
bell, have  excluded  the  only  son,  as  well  as  the  daughters  of  that 
marriage,  and  also  the  ddest  son  of  that  only  son. 

^  The  view  thus  insisted  in  by  Lord  Henry  is  of  course  re- 
pudiated by  Lady  Sophia  Hastings ;  and  it  is  conceived,  that  in 
so  putting  the  case.  Lord  Henry  attempts  to  Inring  it  under  the 
rule  given  for  one  to  which  it  cannot  be  correctly  assimilated. 
Let  ^  provision,  as  made  in  the  first  part  of  the  clause,  be  taken 
to  be  applicable  to  the  descendants  of  ail  future  marriages,  as  well 
as  to  tliose  of  the  marriage  of  Lady  Jean  Boyle  and  Colonel  Camp* 
bell,  still  it  is  thought  that  the  Ute  Mardhioness,  who  had  suc- 
ceeded to  the  estates  of  Loudoun,  cannot  be  stated  as  standing 
in  the  place  of  Lady  Jean,  to  the  effect  of  the  question  as  to  tbe 
succession  to  the  estate  of  Rowallan,  upon  the  deatli  of  the  Mar- 
chioness being  represented  as  one  to  be  regulated  by  the  role 
given  in  the  first  part  of  the  clause  for  the  succession  to  that 
estate,  in  the  event  of  an  only  son  of  Lady  Jean  succeeding  to 
the  estates  of  Loudoun ;  in  which  event  it  is  there  provided, 
that  the  second  son  of  that  only  son  cf  the  then  contemplated 
marriage,  *  shall  succeed  to  the  said  estate  of  Rowallan ;  and 
fidling  a  seccmd  son,  then  the  eldest  daughter  of  that  only  son 
is  to  succeed  to  the  said  estate.'  The  only  provision  made  in 
the  first  part  of  the  clause  applicable  to  the  succession  to  Row- 
allan, on  the  death  of  a  party  who  had  succeeded  to  the  estates 
of  Loudoun,  is  Uiat  which  relates  to  the  succession  to  RowaUan 
on  the  death  of  an  only  son  of  the  marriage,  who  had  succeeded 
to  the  estates  of  Loudoim,  the  provision  for  which  case  is  difibr- 
ent  from  the  provision  for  the  succession,  on  the  death  oi  a  party 
who  had  not  succeeded,  in  the  event  of  the  child  o£  that  party 
succeeding  to  the  estates  of  Loudoun ;  for  in  the  hitter,  an  only 
son  is  not  excluded  by  a  daughter  of  the  marriage,  but  only  by 
a  second  son,  whereas  in  the  former  he  is  excluded.  In  the 
latter,  a  daughter  is  not  called  to  the  succession  to  Rowallan  by 
the  qualifying  clause,  in  order  to  exclude  an  only  son,  while,  if 
there  are  no  sons,  the  eldest  daughter  may  take  both  estates ; 
but  in  the  former,  a  daughter  is  called  in  preference  to  an  only 
son  of  the  only  son ;  and  if  the  only  son  have  no  sons,  no  devo- 
lution of  Rowallan  seems  to  be  provided  fur. 

^^  Suppose  that  the  late  Marchioness  herself  had  been  the 
Jirst  heir  in  the  primary  destination  of  the  estate  of  Rowallan 
who  had  succeeded  to  the  estates  of  Loudoun,  could  it,  in  the 
question  of  succession  to  Rowallan  upon  her  death,  have  been 
maintained  that  she  was  to  be  hdd  as  representing  Lady  Jean 
Boyle,  and  that  the  rule  in  the  first  part  of  the  dauso,  winch 
was  to  be  referred  to  in  regulating  the  succession,  was  that  there 
given  for  the  case  of  the  estates  of  Loudoun  being  succeeded  to 
by  an  only  son  of  tlie  marriage  between  Lady  Jean  Boyle  and 
Colonel  Campbell  ?  Certainly  not,  for  that  is  the  case  of  an  only 
son  succeeding  whose  parent  had  not  succeeded,  whereas,  in  tfa^ 
case  supposed,  the  late  Marchioness,  the  mother  of  the  present 
Marquis,  had  succeeded  to  the  estates  of  Loudoun.  That  being 
the  facty  the  present  Marquis,  her  only  son,  would  not  be  in  the 
position  of  James  Mure  Campbell  in  the  case  given  in  the  first 
part  of  the  clause,  but  would  be  the  only  son  of  an  heir  to  Row- 
allan  who  had  succeeded  to  the  estates  of  Loudoun.  Accord- 
ingly, if  the  late  Marehioness  had  not  succeeded  to  the  estates  of 
Loudoun,  but  they  had  only  opened  to  the  present  Marquis  at 
her  death,  it  appears  to  be  dear,  that  were  the  succession  to 
Rowallan  to  bo  aflR?cted  at  all  by  the  qualifying  clause,  it  would 
be,  in  that  case,  that  the  late  Marehioness  mi^t  be  represented 
as  holding  the  place  of  Lady  Jean  Boyle,  and  the  present  Mar- 
quis that  of  an  only  son  of  the  marriage  suooeeding  to  thm 
estates  of  Loudoun.  But  if  so,  then  it  follows  that  the  hrte 
Biarchioness  h&YiDgde  facto  succeeded  to  and  ex^oy^  the  estates 
of  Loudoun,  she  cannot,  under  the  second  part  of  the  dame 
extending  the  application  of  the  first  to  remoter  stages  of  the 
destination^  be  taken  as  standing  at  a  rasoter  slag*  in  thapboa 
oocnptod  by  Lady  Jean  Boyle  in  the  earlier  one,  in  the  case 
given  in  the  first  part  of  the  dause,  whidi  is  here  assumed  to 
be  extended  by  the  second  part  of  the  clause,  as  a  modd  case 
ibr  regulatiiig  Oie  loccciriott  J^j  j^tfjye^cop^^eu  V IC 
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**  If,  therefore,  by  the  adoption  of  a  generalizing  construction 
of  the  second  part  of  the  q^ualiiying  clause,  the  present  case  can 
be  assimilated  at  all  to  any  of  the  cases  specially  mentioned  in 
the  first  part  of  the  dause,  it  can  only  be  by  stating  the  late 
Marchioness — who  did  succeed  to  the  estates  of  Loudoun,  and 
"who  was  the  only  daughter  of  James  Mure  Campbell — as  liaving 
«tood  (although  at  a  lower  point  in  the  destination  of  the  estate) 
in  the  same  position  as  an  only  son  of  L&dy  Jean*s  marriage 
tvith  Colonel  Campbell,  so  that,  on  the  death  of  the  Marchioness, 
who  had  succeeded  to  the  estates  of  Loudoun,  the  succession  to 
liowallan  is  to  be  related  in  the  manner  directed  by  the  first 
part  of  the  dause,  in  the  event,  for  which  provision  is  there 
spedally  made,  of  an  only  son  of  Lady  Jean  succeeding  to  the 
estates  of  Loudoun.  This,  accordingly,  is  the  plea  of  Lady  So- 
phia Hastings.  But  if  the  sound  construction  of  the  second 
part  of  the  clause  be,  that  it  merely  generalizes  the  first,  so  as 
to  make  it  apply  throughout  the  course  of  the  succession  to  the 
like  cases  as  those  described  in  the  first,  the  provision  in  the 
first — ^which  relates  to  the  succession  to  Rowallan,  on  the  death 
of  an  only  son  of  the  then  contemplated  marriage  who  shall  suc« 
ceed  to  the  estates  of  Loudoun — ^would  not  apply  so  as  to  exclude 
the  Marquis, — that  provision  relating  only  to  the  succession  to  a 
male  heir,  that  is,  the  succession  to  a  son.  There  is  no  provision 
fbr  the  case  of  a  daughter,  or  of  an  only  daughter,  succeeding 
to  these  estates,  and  regulating  the  succession  on  her  death. 
There  is  no  provision  to  exclude  in  that  case  the  son  of  the 
daughter,  in  favour  of,  and  to  bring  in  preferably,  either  the 
second  son  or  the  daughter  of  that  daughter.  In  fact,  there  is 
no  provision  in  the  first  part  of  the  clause  which  is  applicable 
to  the  case  of  the  succession  to  a  female  heir,  except  it  be  that 
for  the  succession  to  Lady  Jean  herself  by  her  immediate  chil- 
dren. But  even  there  a  female  heir  has  no  benefit  fh>m  the 
clause  to  the  exclusion  of  a  son,  and  througout  all  the  rest  of 
the  first  part  of  the  clause  the  provision  is  for  the  succession  to 
a  male  heir.  There  is  throughout  not  only  no  indication  of  an 
intention  that  the  clause  should  apply  to  a  female  heir,  or  to 
call  in  a  female  heir  as  the  successor  to  a  female  heir,  in  the 
event  of  the  former  having  succeeded  to  the  estates  of  Loudoun; 
but  the  cases  provided  for  imply  that  such  was  not  the  intention 
of  the  maker  of  the  entail  of  Rowallan,  inasmuch  as,  in  pro- 
viding for  the  succession  down  to  tlie  second  generation  of  the 
descendants  of  the  marriage  of  Lady  Jean  Boyle  and  Colonel 
Campbell,  although  the  possibility  of  a  female  heir  succeeding  to 
Rowallan  must  have  been  in  view,  the  clause  is  not  so  framed 
as,  on  the  one  hand,  to  strike  against  such  female  heir,  or  on 
the  other  to  benefit  her,  except  in  the  single  case  of  an  only  son 
of  the  marriage  not  having  two  sons  but  only  one  son  and  a 
daughter,  when  it  is  provided  that  if  the  only  son  shall  succeed 
to  Loudoun,  his  eldest  daughter  is  to  succeed  to  Rowallan  in 
preference  to  his  only  son. 

*'  Holding,  then,  that  a  correct  view  has  been  taken  of  the 
nature  and  effect  of  the  first  part  of  the  clause,  as  respects  the 
cases  to  which  it  is  spedfically  applied,  and  that  the  second  part 
of  the  clause  is  to  be  construed  as  merelif  generaUzing  the  first,  it 
is  thought  that  the  Marquis  of  Hastings  cannot  be  excluded  from 
inheriting  the  estate  of  Rowallan  as  the  heir  under  the  primary 
destination,  the  case  in  which  he  claims  not  bdng  the  same  as 
any  of  those  mentioned  in  the  first  part  of  the  clause,  or  to  which, 
therefore,  the  qualifications  thereby  made  upon  the  primary 
destination  apply. 

**  (2.)  But  it  is  contended  that  the  second  part  of  the  clause 
must  receive  a  more  enlarged  construction,  it  being  thereby 
provided  *  that  the  succession  to  the  said  estate  of  Rowallan,  in 
case  any  of  the  hdrs  of  this  marriage  shall  succeed  to  the  estate  of 
Loudoun,  shall  take  place  according  as  is  above  mentioned  in  all 
time  coming.'  By  this  provision,  it  is  said,  that  it  is  rendered 
of  no  importance  whether  the  question  of  succession  to  the  estate 
of  Rowallan  shall  occur  on  the  death  of  a  female  heir  or  of  a 
male  heir,-^hat  a  female  heir  is  an  heir  of  the  marriage  referred 
to,  and  that  the  succession  on  the  death  of  a  female  hdr  is,  by 
the  terms  of  this  second  part  of  the  clause,  to  be  ordered  in  the 
same  manner  as  the  succession  on  the  death  of  a  male  heir.  In 
tids  war,  Lady  Sophia  Hastings  maintains,  that  the  model  case, 
hi  1^  first  part  of  the  clause,  for  that  which  is  now  before  the 
Ooort,  is  that  of  the  succession  on  the  death  of  an  only  son  of 
thenwrriageof  Lady  Jean  Boyle  and  Colond  Campbell,  who 
iiiaU  succeed  to  the  estate  of  Loudoun,  in  which  it  is  pro- 
Tided  tiut  the  second  son  of  the  only  son  shall  succeed  to 
BmnDsD,  cod  fkfling  a  second  sen,  then  the  eldest  daughter  of 
liie  eaU^  ioi^--^uit  thit  provisioii,  i^ikdi  ki  the  first  part  of  the 


dause  is  applied  to  an  only  son  or  male  heir,  is,  by  the  extending 
words  of  the  second  part,  which  comprehend  '  any  of  the  heirs 
of  this  marriage,'  applied  also  to  a  female  hdr,  and  that  therefbre 
the  succession  to  Rowallan,  on  the  death  of  the  late  Marchioness^ 
who  succeeded  to  the  estates  of  Loudoun,  is  to  *■  take  place'in  the 
same  manner  as  the  succession  on  the  death  of  James  Mure 
Campbell  would  have  taken  place  in  terms  of  the  first  part  df 
the  clause  alone,  had  he,  at  his  death,  had  only  one  son  and  a 
daughter  or  daughters,  in  which  case  the  eldest  daughter, — who 
in  the  present  instance  is  Lady  Sophia, — ^would  have  succeed^ 
to  Rowallan,  to  the  exdusion  of  the  only  son,  the  present  Mar» 
quis. 

^*  Now,  in  the  first  place,  upon  this  enlarged  construction  of 
the  second  part  of  the  clause,  it  is  sought  that  the  succession  to 
the  estate  of  Rowallan  shall,  in  a  remoter  generation,  be  regu- 
lated in  a  dififerent  manner  fVom  that  in  which  it  would  have 
been,  had  the  succession  to  the  estates  of  Rowallan  and  Loudoun 
opened  to  a  female  hdr  in  the  generation  in  reference  to  which 
the  spedal  provision  in  the  first  part  of  the  dause  refers ;  for  I 
apprehend  it  could  not  be  held, — under  any  admissible  construe* 
tion  of  the  first  part  of  the  clause, — ^that  had  Lady  Jean  Boyle 
been  succeeded  by  an  only  daugliter,  who,  having  succeeded  to 
the  estate  of  Rowallan,  had  also  succeeded  to  the  estates  of 
Loudoun,  that  only  daughter  would  have  been  afiected  by  the 
previsions  of  the  first  part  of  the  clause,  and  that  the  succession 
on  her  death  would  have  fallen  to  take  place  in  terms  of  that 
provision. 

**  By  the  clause  in  its  first  part,  special  provision  is  made  for 
the  case  of  Lady  Jean  Boyle  leaving  a  son  or  two  sons.  No 
provision  is  made  for  the  case  of  her  leaving  daughters  or  a 
daughter  only.  There  is  no  provision  affecting  or  qualifying 
the  primary  destination  as  respects  them.  Thdr  right  to  succeed 
to  Rowallan  in  virtue  of  it  is  not  touched.  It  is  not  provided 
that  the  second  daughter  shall  exdude  the  eldest,  or  that,  if 
there  should  be  only  one  daughter,  who  shall  succeed  to  the 
estates  of  Loudoun,  then  her  second  son,  or  failing  a  second  son, 
her  eldest  daughter  shall  succeed  to  the  estate  of  Rowallan. 
The  clause  is  an  entire  blank  as  respects  dthcr  of  tlwse  cases, 
when  making  special  provision  for  the  succession  to  Rowallan 
in  the  first  and  second  generations  of  the  descendants  of  Lady 
Jean  Boyle :  And  as  far  as  I  can  see,  there  is  no  ground,  but 
the  contrary,  for  supposing  that  the  omission  was  not  intentional, 
and  no  principle  on  which  it  can  be  maintained,  that,  by  th^ 
provisions  in  the  Jirst  pm-t  of  the  clause,  ail  the  qualifications 
meant  to  be  made,  upon  the  succession  appointed  by  the  primary 
destination  in  the  Jirst  and  second  generations  of  the  descendants 
of  the  marriage,  were  not  made,  and  that  they  were  left  to  be  ex* 
tended  by  the  second  part  to  different  cases  even  in  these  genera- 
tions, so  as  to  emhrace  fentale  heirs  in  them,  and  to  subject  the 
succession  to  Rowallan  to  the  same  provisions  in  the  case  of 
Lady  Jean  leaving  daughters,  or  an  only  daughter,  as  in  the 
case  of  her  leaving  sons,  or  only  one  son,  to  whidi  last  case,  in 
the  event  of  a  son  succeeding  to  Loudoun,  the  provisions  are 
specially  applied.  I  cannot  Uiink  that  to  so  inteipret  the  second 
part  of  the  dause  would  be  a  warrantable  or  sound  construction 
of  it.  But  if  not,  I  find  great  difikulty  in  discovering  any  safe 
ground  upon  which  it  can  be  found  that  the  second  part  of  the 
dause  extended  the  rule  of  the  first,  to  the  effect  of  introducing, 
in  a  more  remote  part  di  the  descent  of  the  estate  of  Rowallan,  a 
rule  of  succession  qualifying  the  primary  destination,  and  aflfect<> 
ing  the  heirs  entitled  by  it  to  succeed,  which  would  not  have 
obtained  in  the  earlier  part  of  it,  had  the  succession  then  opened 
to  a  female  hdr,  as  it  afterwards  did  in  the  postponed  portion, 
when  the  late  Marohioness  came  to  succeed  to  the  estates  of 
Loudoun  and  Rowallan.  If  the  second  part  of  the  dause  can- 
not be  held  to  aflfect  or  extend  the  first  so  as  thereby  to  bring  a 
daughter  of  Lady  Jean  Boyle,  and  the  succession  on  her  death, 
within  the  provisions  of  the  first  part  of  the  clause,  how  can 
it  be  justly  contended,  that  in  remoter  stages  of  the  succession, 
the  first  part  of  the  clause  was  so  extended  by  the  second, 
that  the  provisions  of  the  first  are  made  to  apply  to  a  dongfa- 
ter  of  James  Mure  Campbdl,  and  the  suceesdon  on  her  deiwi  ? 
For  what  is  that  but  to  maintain,  that,  by  the  second  part  oi 
the  clause,  the  rule  is  made  to  iq>ply  in  a  subsequent  part  of  th« 
course  of  succession  in  circumstances  which,  had  they  oocuned 
in  those  parts  of  the  succession  to  which  the  provisions  of  the 
first  part  of  the  dause  specially  and  directly  relate,  it  would 
not  hy  the  second  part  have  been  made  to  i^ply.  This,  with 
deference,  seems  to  be  a  construction  of  the  clause  which  can^ 
notheeDtertaioed,  witfumt  totffjbrj^^" 
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in  the  second  part  of  it,  by  which  the  extending  words  are  ac- 
mmpaaied,  riz^  that  the  sucoeflnoo  to  the  estate  of  BowaUan 
*  shall  take  place  acoordmg  tu  tt  above  mentioned  in  all  time 
eoming/  By  that  constmctioii,  the  soooession  is  made  to  take 
phioe  not  '  according  as  is  abore  mentioned,*  bat  in  a  manner 
entirely  di£ferent  from,  and  opposed  to  what  is  aboTe  mentioned, 
inasmuch  as  it  is  made  to  takei^aoe  in  a  way  in  which  it  woold 
not  hare  taken  {dace  in  similar  cfrcnmstancea,  in  those  yery 
parts  of  the  succession  for  which  the  first  part  of  the  danse 
which  is  referred  to  makes  express  prorisioa.  I^  indeed,  to 
adopt  that  construction  were  essential,  in  order  that  the  portion 
of  the  second  part  of  the  daase  immediately  preceding  tlmt  just 
quoted  may  recdye  effect,  it  might  be  that  it  could  not  be  ob- 
jected to ;  for  I  at  once  admit  tb^  efl^  must  be  given  to  them. 
Whether,  in  order  to  do  so^  they  require  to  be  intetpreted  in  a 
manner  which  would  exclude  the  Marquis  from  the  succession, 
idiall  afterwards  be  adverted  ta 

"  But  in  the  mean  time,  and  forther,  it  is  to  be  remarked, 
tiiat  in  advocating  a  construction  of  the  second  part  of  the 
<dau8e,  which  makes  it  operate  against  the  claim  of  the  Marquis, 
the  only  son  of  the  Marchioness,  and  bring  in  Lady  Sfophia  her 
eldest  daughter,  in  respect  of  the  fiiilure  cf  a  second  son,  a  pre- 
ference is  required  to  be  given  to  a  female  heir  in  the  succession 
to  afcmale  heir,  to  the  exclusion  of  a  male  heir — that  is,  the  clause 
is  made  to  operate  in  remoter  parts  of  the  sticoession  in  a  manner 
altogether  dissimilar  and  opposed  to  the  nuumer  in  which  it  is 
provided  that  it  shall  operate  in  the  earlier  parts.  The  union  of  the 
two  estates  in  the  person  of  a  female  heir  is  not  provided  against. 
A  female  heir  may  take  both  unaffected  by  the  clause  in  every 
respect.  The  last  part  of  it,  for  the  management  of  the  rents 
of  Rowallan,  does  not  apply  to  the  case.  The  only  case  of  suc- 
cession in  a  female  line  that  is  provided  for  is  that  to  Lady  Jean 
Boyle.  If  the  first  part  of  the  clause  has  any  model  for  sudi 
succession — which,  by  the  second,  is  extended  to  the  whole 
oourse  of  succession — it  is  to  be  found  in  that  part  of  its  provi- 
sion alone  But  there  there  is  no  provision  for  a  female  heir 
being  succeeded  by  a  daughter,  a  female  heir,  to  the  exclu- 
sion of  an  only  son.  On  the  contrary,  an  only  son  is  to  ex- 
clude a  daughter,  and  this  although  he  shall  succeed  to  both 
estates.  By  the  qualifying  clause,  the  succession,  by  the  primary 
destination,  of  an  only  son  to  Bowallan,  is  only  afiected  upon 
his  also  succeeding  to  Loudoun,  in  the  event  of  his  having  a 
younger  brother,  or  having  children  of  his  own,  in  which  kut 
case  his  second  son,  or  fiulkig  a  second  $on,  his  eldest  daughter, 
were  to  be  entitled  to  succ^  to  Bowallan — that  is,  a  son  or 
male  heir  were  to  be  succeeded  by  a  male  or  afemale  in  his  room ; 
and  this  is  the  only  case  in  which  the  provision  was  to  operate 
in  favour  of  a  female.  In  no  case  is  it  made  to  operate  to  the 
effect  of  bringing  in  a  female  after  a  female,  to  the  exclusion  of 
a  male  entitled  to  take  by  the  primary  destination.  I^  then, 
the  Marquis  is  here  to  be  excluded  in  favour  of  his  sister, 
the  succession  of  the  Marchioness,  a  female  heir,  will  in  this 
view  be  regulated  differently  in  a  remoter  generation  from  the 
manner  in  which  the  succession  of  a  female  heir  is  appointed  to 
be  regulated  in  a  prior  one.  Can  a  principle  of  construction  of 
the  second  part  of  the  clause  be  countenanced  which  would 
work  in  this  manner?  Would  that  be  to  give  effect  to  the  whole 
words  of  that  part  of  the  clause,  whereby,  while  the  first  part  is 
extended  <  to  any  of  the  heirs  of  tliis  marriage,'  it  is  always 
suliject  to  the  proviso  and  qualification,  *  that  the  succession  to 
the  said  estate  of  Rowallan  shall  take  place  according  as  is 
above  mentioned?'  I  think  not:  And  I  am  of  opinion  that, 
without  running  counter  to  any  fixed  course  of  interpretation, 
a  diflbrent  construction  may  be  adopted,  viz.,  one  by  which  the 
second  part  of  the  clause  is  made  merely  to  generalize  the  first, 
by  advancing — for  the  regulation  of  the  succession  in  future 
generations,  when  in  them  the  same  cases  occur  as  those  pro- 
vided for  in  the  first — ^the  same  rules  as  are  in  these  cases  xp* 
plied  in  the  earlier  ones.  By  this  construction,  as  it  appears  to 
me,  no  violation  is  done  to  any  part  of  the  second  piurt  of  the 
clause.  Effect  is  given  to  the  whole  words  of  it,  and  it  is  re- 
commended just  because  it  goes  no  ferther  than  to  generalize  the 
provisionsof  the  first  part  of  the  clause.  That  the  entailer  should 
have  had  this  in  view,  and  provide  accordin^y,  was  naturaL  It  is 
therefore  a  safe  mode  of  construction.  But  a  more  enlarged 
construction  is  just  the  reverse.  It  goes  beyond  what  might 
namrally  be  supposed  to  have  been  the  intention  of  the  entailer. 
For  having,  by  specific  provisions  in  the  first  part  of  the  clause^ 
exphuned  hM>w  the  succession  to  BowaUan  was  to  be  regulated, 
taoA  the  primary  destination  afl^cted  in  the  earlier  part  of  it,  in 


the  event  of  the  succession  to  the  estates  of  Loudoun  opening 
to  the  heir  of  the  estate  of  Itowallan,  it  is  not  natural  to  suppose 
that^  rules  of  succession  and  qualifications  upon  the  primary 
destination,  not  applied  to  these  earlier  parts  of  the  succcssioo, 
and  opposed  to  what,  from  the  provisions  in  regard  to  them, 
mi^t  be  inferred  as  to  the  views  of  the  entailer,  should  have 
been  introduced  by  the  second  or  extending  part  of  the  clause, 
in  reference  to  more  remote  parts  of  the  succession.  To  put  a 
construction  on  the  second  part  of  the  clause  which  would  make 
it  so  operate,  would  require  words  to  have  been  used  which, 
dealing  only  with  them,  did  not  admit  of  any  other — otherwise 
it  is  not  a  safe  construction,  but  the  reverse.  It  is  at  best  a 
most  doubtfdl  and  questionable  construction,  and  therefore  not 
one  upon  which  any  heir  called  by  the  primary  destination 
should  be  excluded  from  the  rights  thereby  expressly  conferred 
on  him. 

"'  At  the  same  time,  whatever  mi^t  be  the  difficulties  in  the 
way  of  supporting  the  construction  contended  for  by  Lady  Sophia 
and  others,  I  should  not  hesitate  in  saying  that  they  must  be 
got  over,  if  it  were  only  by  that  construction  that  the  whole 
words  of  the  second  part  of  the  clause  would  receive  effect.  If 
the  <^po$ite  construction  required  that  some  of  the  words  should 
be  dealt  with  as  having  no  meaning,  if  that  must  be  the  conse- 
quence of  adopting  it,  then  it  may  be  that  it  would  fidl  to  be 
rejected,  and  the  other  preferred.  But  there  is  no  room  for 
imputing  to  it  any  such  violation  of  the  acknowledged  rules  of 
construction. 

••  The  words  ^any  of  the  heirs  of  the  marriage*  are  the  only 
ones  in  the  second  part  of  the  clause  on  which  observation  can 
be  made,  as  rendering  the  enlarged  construction  necessary,  in 
order  to  give  effect  to  them.  But  not  to  interpret  words  in 
their  most  comprehensive  sense,  and  to  reject  them  altogether, 
or  to  give  them  no  meaning,  are  two  very  different  things. 
Now,  it  is  evident  that  it  is  the  first  of  these  things  that  is  done 
by  the  construction  which  I  have  stated  ought>  in  my  opinion, 
to  be  adopted,  and  not  the  last.  Meaning  and  effect  are  tliereby 
given  to  the  words  '  any  of  the  heirs  of  Uiis  marriage,*  although 
not  their  most  comprehensive  meaning  and  effect.  If,  indeed, 
it  could  be  said  that  in  law  these  are  words  of  inflexible  mean- 
ing, that  mig^t  be  sufficient  to  prevent  anything  short  of  their 
most  comprehensive  sense  being  put  upon  them.  But  this  can- 
not be  said.  The  contrary  is  the  case.  It  is  not  necessary  that 
the  words  should  be  construed  in  so  general  a  sense  as  to  in- 
clude cUi  heirs.  Therefore  it  is  no  objection  to  a  construction 
of  this  part  of  the  clause  that  it  does  not  give  the  words  their 
most  comjH^diensive  meaning.  That  may  be  done  without  dis- 
regarding any  recognised  rule  of  construction.  The  only  ques- 
tion that  can  be  raised  is,  whether  they  ought,  in  the  circum- 
stances, to  receive  their  most  comprdiensive  meaning,  or  a 
more  limited  one ;  but  this  is  a  question  which  must  be  deter- 
mined by  the  whole  context  both  oi  the  part  of  the  clause  in 
which  they  occur  and  of  that  part  of  it  to  which  they  refer. 
Indeed,  the  whole  instrument  may  properly  be  looked  at  in 
order  to  decide  it.  Doing  so,  and  more  especially  looking  to 
the  declaration  in  that  part  of  the  clause  itself  which  forms  a 
port  of  its  provision  in  regard  to  *•  any  of  the  heirs  of  this  mar- 
riage,' that  the  succession  to  the  estate  of  Rowallan  sliall  take 
place  *  according  as  is  abot}e  mentioned  in  all  time  coming ;'  and 
looking  to  the  first  part  of  the  clause  for  what  is  above  men- 
tioned, I  think,  for  the  reasons  already  stated,  that  the  words 
'  any  of  the  heirs  of  this  marriage*  should  not  receive  their  most 
comprehensive  meaning,  but  the  more  limited  one  which  is 
given  them  by  that  construction  of  the  second  part  of  the  clause, 
according  to  which  the  provision  therein  contained  does  not 
apply  to  the  present  case,  which  rdates  to  the  succession  to 
Rowallan,  on  the  death  of  the  late  Marchioness,  and  therefore 
does  not  exclude  the  Marquis  from  the  succession  to  that  estate, 
even  although  he  had  takoi  the  Loudoun  estates  iwder  the 
investiture  existing  at  the  date  of  the  entail  of  the  estate  of 
Rowallan. 

"  Having  made  these  remarks  upon  the  import  and  cffbct 
generally  dt  the  dause  in  tlie  entail  of  the  estate  of  Rowallan, 
by  which  the  primary  destination  is  qualified,  and  upon  the 
special  pleas  of  Lord  Henry  Hastings,  and  Lady  Sophia  Hastings, 
it  does  not  appear  to  be  necessary  to  advert  particularly  to  thc^ 
<^  the  other  parties  competing  with  the  present  Marquis.  I 
shall  therefore  ooly  add,  in  conclusion,  that  I  am  of  opinion  that 
the  present  Marquis  is  the  pcurty  entitled  to  succeed  to  the 
estate  of  Rowallan,  as  the  heir  of  provision  to  that  estate,  in 
preference  to  all  the  other jippg(i(p^[Uo^^jf^e]fi^am^     that  the 
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ettatos  of  Loudoun  had  been  held  by  the  late  Marchioness  tiU 
her  death,  on  the  ancient  investiture  subsisting  at  the  date  of 
the  tailzie  of  the  estate  of  Rowallan, — and  that,  esto  that  in  that 
case  his  claim  to  be  prefcrred  must  hare  been  rejected,  he  is 
entitled  to  succeed  in  respect  of  the  transaction  which  took 
place  in  regard  to  the  estates  of  Loudoun  during  the  life  of  tlie 
Marchioness,  by  which  tliey  were  exchanged  and  alienated  for 
estates  in  England,  and  came  to  be  settled  on  tlie  present  Mar- 
quis, in  lieu  of  those  estates,  in  the  manner  detailed  in  tha 
papers.** 

Lord  Cockhum: 

**  I  concur  in  this  opinion  by  Lord  Wood." 

Lord  Moncreiff: 

^  This  case  is  certainly  attended  with  considerable  difficulty ; 
and  there  may  be  difficulty  in  sereral  points  of  it.  But  I  am,  on 
the  whole,  of  opinion,  that  the  alignment  for  Lady  Sophia  Hastings 
is  well  founded. 

"  I  think,  Ut,  That,  apart  fh)m  the  question  raised  concerning 
the  particular  position  of  the  landed  estate  of  Loudoun,  the 
special  provisions  contained  in  the  entail  of  Rowtdlan,  for  sepa- 
rating the  possession  and  eigojrmcnt  of  that  estate,  in  the  parti- 
cular events  laid  down,  fVom  the  succession  to  and  enjoyment 
of  the  honours  and  estate  of  Loudoun,  must  be  held  to  take 
effect  at  the  death  of  the  late  Countess  of  Loudoun  and  Mar- 
chioness of  Hastings :  2d,  That  if  the  provisions  are  to  receive 
any  effect  at  all,  in  the  circumstances  of  the  fiunily  at  that  date, 
they  must  operate  to  carry  the  right  of  succession  to  Lady  Sophia 
Hastings ;  and,  3^  That  that  ri^ht,  if  otlierwise  arising  upon  the 
entail  ^  Rowallan,  is  not,  on  a  just  construction  of  that  entail, 
prevented  or  excluded  by  the  particular  arrangements  concern- 
ing the  estate  of  Loudoun  referred  to  in  the  pleadings. 

*'  These  questions  arise  under  the  following  contingency  of 
circumstances. 

"  Jean  Mure  Countess  of  Glasgow,  was  proprietor  of  the 
estate  of  Rowallan,  which  had  come  to  her  by  regular  descent. 
She  was  under  no  restraint  concerning  it ;  and,  on  the  other 
hand,  both  the  honours  and  estate  of  Loudoun  were  in  a  diflferent 
family. 

"  On  the  marriage  of  her  eldest  daughter,  Lady  Jean  Boyle, 
to  Colonel  James  Campbell,  who  was  the  brothcr-german  of 
Hugh  the  third  Earl  of  Loudoun,  the  Countess  of  Glasgow,  in 
1720,  with  consent  of  her  husband,  in  the  marriage  contract  of 
her  daughter,  made  an  entail  of  her  own  estate  of  Rowallan.  It 
contains  an  extensive  destination  botli  to  her  own  descendants, 
and  to  collateral  relations  on  the  faihire  of  all  of  them.  It  also 
contains  special  conditions  and  prohibitions,  with  irritant  and 
resolutive  clauses,  and  among  these  a  very  anxious  provision 
that  the  heirs  should  assume  and  retain  the  name  and  arms  of 
Mure  of  Rowallan. 

**  The  destination  waa  to  the  Countess  herself  and  her  hus- 
band in  liferent,  and  the  heirs-male  of  their  marriage  in  fee, 
which  failing,  the  heir-female  of  such  heir-male,  *  which  also 
&ilzieing.  to  the  said  Lady  Jean  Boyle,  and  the  heirs-male  to 
be  lawfully  procreate  of  her  body  of  the  said  marriage,  and 
the  heirs-male  of  their  bodies ;  which  failzieing,  to  the  heirs- 
female  to  be  procreate  of  the  body  of  the  heir-male  of  the  said 
marriage,  the  eldest  always  secluding  the  rest,  and  succeeding 
without  division,  as  said  is  ;  which  failzieing,  to  the  heirs -female 
to  be  UutfuUy  procreate  of  the  said  Lady  Jean  Boyle  her  hody  of 
the  said'  marriaqe^  and  the  heirs-male  or  f^iale  of  their  IxfdieA, 
the  eldest  heir-iemale  always  secluding  the  rest,  and  succeeding 
without  division  as  said  is ;  which  failzieing,  to  the  heirs-male 
of  the  said  Lady  Jean  Boyle  her  body,  of  any  lawful  subse- 
queot  marriage,  and  the  heirs-male  of  their  Ixxlies.'  The  words 
printed  in  italics  appear  to  constitute  the  substitution  on  which 
the  present  Marquis  of  Hastings  founds  his  title  to  succeed. 

'*  If  the  clauses  of  destination  had  so  stood,  without  being  qua- 
lified by  anything  else  in  the  deed,  the  Marquis's  title  would  no 
doubt  have  been  clear,  either  as  being  heir-female  generally  of 
Lady  Jean  Boyle  in  her  marriage  with  Colonel  Campbell,  or  as 
beiiig  the  heir-male  of  the  body  of  the  late  Lady  Loudoun,  who 
raeoeeded  as  such  heir-female. 

**  But  the  desthmUon  was  not  left  so  unqualified.  There  are 
otbH*  elaases  in  the  deed  expressly  intended  for  regulating  the 
auumwakm  in  particular  events.  And  there  can  be  no  more 
cwmdik  or  fixed  rule  in  the  construction  of  such  instruments 
than  tiili,  that  all  the  clauses  of  the  deed  must  be  read  together. 

^  'ft*proTisk>A8  which  here  raise  the  que8ti<m  are  no  doubt 
SCOTTISH  JUBIST. 


very  particular,  and  perhaps  not  well  constructed  for  excluding 
all  ambiguity.  But  this  has  happened  in  other  causes,  as  in 
the  material  clause  of  the  Roxburghe  entail,  and  in  many  other 
instances ;  and  in  a  question  concei-ning  the  effect  of  the  desti- 
nation,— ^in  a  question  of  succession  among  heirs, — ^the  Court 
must  endeavour  to  ascertain  what  is  the  true  meaning  and  im- 
port of  the  clauses,  notwithstanding  any  difficulty  which  may 
attend  the  inquiry.  Tliese  clauses  occur  in  an  after  part  of  the 
deed,  posterior  to  the  entailing  clauses,  a  circumstance  which 
also  occurred  in  the  Roxbui^he  entail,  and  was  much  founded 
on  in  the  discussion  of  that  cause.  But  such  a  collocation  can- 
not alter  the  nature  and  character  of  the  clauses,  as  regulating 
the  succession  in  the  particular  events  to  which  they  relate. 
They  are  expressed  in  the  following  terms: — *  And  in  like 
manner,  it's  liereby  expressly  provided  and  declared,  and  ap- 
pointed to  be  contained  in  the  infeftments  to  follow  hereupon, 
that  in  case  it  should  fkll  out  that  there  be  only  one  son  of  this 
present  marriage  procreate  betwixt  the  said  Master  James  Camp- 
bell and  Lady  Jean  Boyle,  who  shall  succeed  to  the  honours  and 
estate  of  Loudoun^  though  there  be  daughters,  then  and  in  that 
case  it  s  hereby  declared,  that  the  second  son  of  this  only  son  of 
this  marriage  shall  succeed  to  the  said  estate  of  Rowallan :  and 
fadzieing  a  second  son,  then  the  eldest  daughter  of  this  only  son 
is  to  swxeed  to  the  said  estate,  and  who  shall  be  obliged  to  marric 
and  carrie  the  arms  of  Rowallan,  in  the  terms  and  under  the  ir- 
ritancies of  the  tailzie  above  mentioned ;  but  if  there  be  two 
sons  of  this  present  marriage,  then  the  second  son  is  to  succecil 
to  the  estate  of  Rowallan,  in  case  the  eldest  son  shaU  succeed  to 
the  estate  of  Loudoun ;  and  that  the  succession  to  the  said 
estate  of  Rowallan,  in  case  ant  op  the  heirs  o/'this  marriaqr 
shaU  succeed  to  the  estate  of  Loudoun,  shall  take  place  according  as 
is  above  mentioned,  in  aU  time  coming  ;  and  so  soon  as  the  son  of 
this  marriage,  or  others  aforesaid,  shall  accept  of  the  honours 
and  estate  of  Loudoun,  then  the  rents  of  the  said  estate  of  Row- 
allan are  to  be  managed  and  improven  for  the  use  and  behoof  of 
the  next  heir  of  tailzie  who  shall  succeed  to  the  said  estate  of 
Rowallan  in  manner  foresaid* 

"  This  appears  tome  to  be,  in  the  material  parts  of  it,  nothing 
else  but  a  provision  regulating  the  succession  in  particular  cases. 
It  is  a  part  of  the  destination.  It  is  introduced,  no  doubt,  in 
rather  an  awkward  form.  But  if  it  be  read  as  in  immediate 
connection  with  the  destining  clauses,  or  the  order  of  succession 
b^ore  laid  down,  it  can  have  no  other  character  than  that 
of  a  special  provision,  qualifying  or  regulating  certain  special 
brandies  of  that  destination.  Except  in  the  very  last  port  of 
the  clause,  on  which  no  question  is  at  present  raised,  and  which 
may  admit  of  different  constructions,  it  has  no  resemblance  to 
a  clause  of  forfeiture.  When  a  case  occurs  in  which  it  is  clearly 
called  into  operation,  the  question  can  be  nothing  else  but  this 
— who  is  the  Aetr  called  to  the  succession  ?  If  there  had  been 
two  sons  of  the  marriage,  I  think  that  it  could  have  admitted  of 
no  dispute,  that  if  the  eldest  had  succeeded  to  the  honours  and 
estate  of  Loudoun,  the  second  son  would  have  been  entitled  to 
succeed  to  the  estate  of  Rowallan  as  heir  of  tailzie  and  provision  ; 
for  the  deed  says  expressly,  that  in  that  case,  *  the  second  son  is 
to  succeed  to  the  estate  of  Rowallan  ;*  and  then  the  general  clause, 
which  relates  to  other  heirs  of  the  marriage,  is  expressed  in  the 
same  way :— *  That  the  succession  to  the  said  estate  of  Rowallan, 
in  case  any  of  the  heirs  of  this  marriage  shall  succeed  to  th« 
estate  of  Loudoun,  shall  take  place  according  as  is  above  men- 
tioned,* 

"  Perhaps  it  may  tend  to  explain  the  peculiarity  of  those 
provisions  to  observe  that  the  intention  appears  to  have  been  of 
a  very  special  nature.  Lady  Glasgow,  seeing  how  very  near 
her  son-in-law  Colonel  Campbell  was  to  the  succession  to  the 
honours  and  estate  of  Loudoun,  was  evidently  desirous,  as  far 
as  she  could  do  so  consistently  with  other  interests  closely  at 
her  heart,  to  prevent  the  name  and  character  of  Mure  of  now' 
aHan  from  being  sunk  in  the  dignity  of  the  Earl  of  Loudoun. 
But  she  makes  no  absolute  provision  of  forfeiture  whenever  a 
succession  to  Loudoun  should  take  place.  It  is  a  special  rule  for 
the  succession,  apparently  confined  within  the  destination  to 
the  heirs-male  and  female  of  that  particular  marriage.  WTiether 
the  last  branch  of  the  whole  clause  would,  in  any  case,  be  road» 
to  operate  in  fevour  of  any  of  the  other  iKWtponcd  heirs  may 
be  matter  of  doubt.  But,  so  fu-  as  the  facts  of  the  present  case 
raise  any  question,  the  clause  merely  regulates  the  succession 
among  the  heirs  of  the  contracted  marriage,  in  the  contingency 
anti^ated  of  one  of  th^m  succeeding  to  the  honours  and  estatt 
•f  Loudoun.  gitized  by  Vj^^VLC 
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^  It  is  evident  to  me  that,  in  constructing  this  proTision,  the 
entailer  attached  great  importance  to  the  succession  to  the 
honours  of  Loudoun.  I  think  that  it  was  the  matter  of  chief 
importance  in  her  eyes  in  fhuning  this  part  of  the  entail.  It 
was  against  this  mainly  that  she  made  the  provision  at  all,  as 
the  event  by  which  the  name  of  Mure  of  RowaUan  would  be 
sunk ;  and  I  am  convinced  that  the  extent  or  value  of  the  landed 
estate  of  Loudoun,  as  it  then  was,  or  the  titles  by  which  it 
might  be  held,  or  the  changes  which  it  mq^ht  undergo  in  the 
hands  of  fee-simple  proprietors,  entered  very  little,  if  at  all,  into 
her  contemplation.  Accordingly,  in  the  very  first  part  of  the 
clause  of  the  entail,  the  case  put  is  that  of  a  son  of  the  marriage 
'  who  shall  succeed  to  the  honours  and  estate  of  Loudoun  ;*  and  ^ 
same  term  is  repeated  in  the  last  part  of  the  clause.  It  is  true 
that,  in  some  of  the  intermediate  abridged  provisions,  tlie  word 
estate  of  Loudoun  only  is  used ;  firom  which  it  is  argued  on  the 
part  of  the  Marquis  that  succession  to  the  lands  only  is  to  be 
considered.  But  it  seems  to  me  to  be  impossible  to  say  that 
the  meaning  is  difi^^rent,  in  these  intermediate  provisions,  fix»m 
that  which  is  plainly  expressed  in  the  first  and  last  members  of 
the  whole  clause.  Besides,  the  word  *  estate^  must  be  held  to 
be  suflSdent  in  law  to  cover  both  the  honours  and  the  land 
rights.  It  was  so  held,  in  a  much  more  important  view,  in  the 
Roxburghe  cause,  which  here  again  furnishes  a  very  apt  autho- 
rity. The  entail  was  a  nomination  of  heirs,  under  powers  from 
the  crown,  both  as  to  the  lands  mentioned  and  *  the  title  and 
dignity  of  an  Earl ;'  and  in  all  the  clauses  of  the  main  destination, 
the  earldom  and  the  title  and  dignity  were  expressly  mentioned, 
as  well  as  the  lands  and  other  rights.  But  in  the  clause  of 
ultimate  destination,  which,  on  the  failure  of  ail  the  other  heirs, 
was  held  to  bring  the  estate  to  Sir  James  Innes,  the  wcmls  were 
simply,  that  *  the  right  of  the  said  estates  sail  pertain  and  belong 
to  ^  eldest  daughter,*  &c.  It  may  be  remembered,  that  even 
in  the  argument  concerning  the  landed  estate,  there  was  much 
discussion  on  the  question,  whether  the  title  and  dignity  were 
comprehended  under  these  terms ;  and  it  being  held  competent 
for  the  Court  to  consider  that  matter  incidentally,  the  opinion 
which  prevailed  held  that  the  honours  did  pass  under  the  term 

BSTATB. 

"  The  case  which  has  here  occurred  is  this:  There  was  no 
heir-male  of  the  marriage  of  the  Earl  and  Countess  of  Glasgow; 
and  Lady  Jean  Boyle  or  Campbell  succeeded  to  the  estate  of 
Rowallan.  There  were  not  two  sons  of  Lady  Jean's  marriage 
with  Colonel  Campbell,  but  only  one  son,  James  Mure  CampbelL 
On  Lady  Jean's  death,  in  1733,  that  only  son  took  up  the  suc- 
cession to  BowaUan.  In  1782  he  became  Earl  of  Loudoun,  by 
succession  to  his  cousin-german  John  the  fourth  Earl  of  Lou- 
doun. He  had  but  one  child,  Flora  AdeUide  Countess  of  Lou- 
doun. He  died  in  1783;  and  then — there  being  evidently  no 
one  who,  under  the  entail  of  RowaUan,  could  make  any  claim 
to  that  estate,  except  that  daughter  herself— she  of  course  suc- 
ceeded and  got  possession  both  of  that  estate  and  of  the  honours 
and  estate  of  Loudoun.  It  was  one  of  the  cases  in  which  the  en- 
tail left  the  destination  unqualified.  She  possessed  the  estate 
till  her  marriage,  and  afterwards  till  her  death  in  1840. 

**  I  think  it  abundantly  clear  that  there  was  no  provision  in 
the  entail  which  could  affect  her.  She  succeeded  to  Rowallan 
and  to  the  honours  and  estate  of  Loudoun  in  the  same  instant, 
by  her  father's  death.  Twenty-one  years  after,  no  doubt,  she 
married,  and  had  successively  an  heir-nude  and  several  daugh- 
ters. But  I  apprehend  that  this  did  not  bring  her  within  any 
part  of  the  clause  of  the  entail.  It  is  a  case  which,  in  my  ap- 
prehension, shows  that  it  was  not  forfeiture,  but  succession  only 
that  was  thereby  regulated.  And  even  the  last  part  of  the 
clause  could  not  be  applied,  because  the  only  case  to  which  it 
relates — ^tliat  of  an  heir  in  possession  of  the  estate  of  Rowallan 
subsequently  succeeding  to  the  honours  and  estate  of  Loudoun — 
did  not  occur. 

"  But  the  question  of  succession  now  arises,  upon  the  death 
of  the  C-ountess  of  I^udoun,  between  her  son,  the  present  Mar- 
quis of  Hastings,  as  an  only  son  of  the  deceased  Marchioness, 
an<l  Lady  Sophia  Hastings,  as  the  eldest  daughter  existing  at 
her  death.    I  consider  that  question  simply  to  resolve  into  a 
competition  for  the  character  of  heir  of  provision  under  the  special 
terms  of  the  deed  of  entail.    By  the  death  of  tlie  Marchioness- 
^untess  of  Loudoun,  the  Marquis  has  succeeded  to  ^e  honours 
T  dignity  of  the  Earl  of  Loudoun.    By  the  same  event  he  has 
le  only  title  of  succession  to  the  land^  estate  of  Lou^nm ; 
id  though  a  question  is  made  concerning  the  nature  and  cha- 
icter  of  that  title,  there  is  no  doubt  that,  in  consequence  of  his 


mother's  death,  and  only  by  that  event,  he  has  become  pro- 
prietor of  that  estate. 

"  1.  In  this  state  of  the  family,  the  first  question  which  arises 
is,  whether,  supposing  that  the  titles  of  the  land  estate  of  Lou- 
doun had  continued  to  stand  precisely  as  they  were  when  the 
late  Countess  succeeded  to  it,  and  Uiat  the  Marquis  took  it 
simply  as  the  heir  of  her  investiture,  the  event  which  has  oc- 
curred opens  the  succession  to  Rowallan  to  some  heir  difl^rent 
from  her  eldest  son?  Claims  are  now  made  for  various  parties, 
— ^for  the  Marquis  himself,  for  his  eldest  son,  and  now  for  his 
second  son  lately  born,  for  his  eldest  daughter,  and  separately 
for  Lady  Sophia  Hastings,  as  the  eldest  daughter  of  the  aeoeased 
Countess.  In  considering  the  first  pointy  as  above  stated,  it 
mav  be  treated  as  if  it  were  divested  of  all  other  specialties, 
and  as  if  it  occurred  simply  in  the  case  of  Lady  Loudoun,  as  the 
hour  in  possession  of  Rowallan,  having  died,  leaving  ona  son 
only,  but  an  only  or  eldest  daughter. 

^  In  this  view  of  the  case,  the  question  appears  to  me  to  be 
of  very  easy  solution.  There  cannot  be  any  doubt  oonoeming 
the  efi'ect  of  the  first  part  of  the  clause,  which  relates  to  the 
succession  to  an  only  son  of  the  marriage  of  Lady  Jean  and 
Colonel  Campbell.  The  provision  is,  that  if  that  son  (having  suc- 
ceeded to  tlie  honours  and  estate  of  Loudoun)  shall  have  a  second 
son,  that  second  son  %hsX\  succeed  to  Rowallan.  If,  therefore, 
James  Mure  Campbell,  the  only  son  of  the  marriage,  after  suc- 
ceeding to  the  honours  and  estate  of  Loudoun,  had  died,  leaving 
two  sons,  there  could  not»  I  think,  have  been  the  least  doubt  that 
the  second  son  would  have  been  entitled  to  succeed  to  Row- 
alUm ;  for  that  is  the  very  case  provided  for.  But  the  deed  also 
says, — *  and  &iling  a  seiond  son,  then  the  eldest  daughter  of  this 
only  son  is  to  succeed  to  the  said  estate.'  I^  ther^ore,  James 
Mure  Campbell,  the  only  son  of  the  nuirriage,  had  left  one  son 
and  one  daughter,  it  is  equally  dear  that  that  daughter  must 
have  succeeded  to  Rowalhm,  while  the  only  son  succeeded  to 
his  father  in  the  honours  and  estate  of  Loudoun.  So  far  the 
eflcct  of  the  clause  is  clear  enough. 

^  But  the  general  clause  which  follows  is  to  be  construed  and 
applied,  with  reference  to  these  provisicms,  in  the  special  events 
expressed.  It  is,  *  that  the  succession  to  the  said  estate  of  Row- 
allan, in  case  any  of  the  heirs  of  tJtis  marriage  shall  succeed  to  the 
^tate  of  Loudoun,  shall  take  place  according  as  is  above  men- 
tioned, in  all  time  coming,^  This  clearly  supposes  cases  of  suc- 
cession of  heirs  of  the  marriage  different  fiK>m  those  above  pro- 
vided for  in  the  immediately  preceding  clause ;  and  the  form  of 
expression,  *  any  of  the  heirs  of  this  marriage,'  having  reference 
to  the  destination  as  admitting  female  heirs  as  well  as  nuile 
heirs,  appears  to  roe  evidently  to  import  that  the  provision 
might  take  effect  by  the  succession  of  female  heirs.  But  this 
is  not  necessary  to  the  present  question.  There  having  been 
no  heir- male  of  James  Mure  Campbell,  and  only  one  daughter, 
the  right  of  that  daughter  was  necessarily  clear,  notwithstand- 
ing that  her  father  was  Earl  of  Loudoun,  there  being  no  other 
party  to  whom  the  succession  could  open,  under  the  terms  of 
the  deed.  But  now  the  case  is,  that  she,  being  Countess  of 
Loudoua.  leaves  an  only  son  and  an  eldest  daughter.  That  only 
son,  ex  hypothesi,  succet^s  to  the  honours  and  estate  of  Loudoun. 
And  the  question  is,  whether  in  that  case,  he  being  an  heir  of 
the  marriage  so  succeeding,  if  the  rule  laid  down  that  the  suc- 
cession in  that  event  is  to  take  place  according  as  is  above  men-' 
tioned  (that  is,  as  it  would  liave  been  if  James  Mure  Campbell 
had  had  one  son  and  one  daughter),  the  right  to  succeed  must  not 
now  devolve  u]x>n,  or  be  vested  in  the  eldest  daughter  of  the 
Countess,  the  heir  last  in  possession,  to  whom  the  succession 
must  now  take  place.  Holding  that  we  are  bound  to  give  fair 
effect  to  the  general  clause,  it  appears  to  me  that  the  case  whicli 
has  occurred  is  clearly  one  of  the  cases,  and  very  probably  a 
principal  case,  in  contemplation  of  which  the  clause  was  firamcd. 
I^  instead  of  there  being  one  son  of  the  original  marriage,  there 
had  been  only  one  daughter,  and  that  daughter  had  had  an  only 
son  and  a  daughter,  it  surely  could  not  have  been  doubtfUl,  that 
if  the  son  succeede<l  to  his  mother  in  the  honours  and  estate  of 
I>oudoun,  the  daughter  would  have  been  her  heir  in  Rowallan. 
But  the  case  which  occurs  is  substantially  the  same.  It  is  only 
a  degree  lower  in  the  destination  to  the  heirs  of  the  marriage. 
And  as  the  rule  is  given  for  the  succession  of  all  the  heirs  of 
the  marriage  in  a//  time  coming,  it  cannot  make  any  difference 
that  tlie  event  in  which  it  is  called  into  operation  do^  not  occur 
in  the  succession  to  the  Jirst  heir  of  the  marriage,  but  only  iu 
the  succession  to  the  second 

**  It  is  possiMe,  no  doubt«  that  more  difficult  eases  might  be 
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figured.  But  I  see  no  occasion  for  perplexing  the  simple  case  which 
is  before  us  by  suppositions  which  might  raise  more  difficult  ques- 
tions. Unless  it  can  be  said  that  the  clause  has  no  effect  at  all, 
and  ought  to  be  regarded  as  wholly  inoperative,  I  must  think 
that  we  are  bound  to  apply  it  to  the  plain  state  of  facts  which 
kere  exists. 

**  I  am  therefore  of  opinion,  that,  looking  to  the  entail  of  Row- 
«Uan  alone,  and  assuming,  for  the  present,  that  the  Marquis 
has,  at  the  death  of  his  mother,  succeeded  to  the  honours  and 
estate  of  Loudoun,  the  event  has  occurred  in  which  the  eldest 
daughter  of  the  late  Marchioness,  being  an  heir  of  the  marriage 
of  Lady  Jean  Boyle  and  Colonel  Campbell,  is  entitled  by  the 
entail  to  succeed  to  Rowallan,  and  to  exclude  the  only  son  of 
the  last  heir. 

^  2.  In  the  view  above  taken,  I  have  assumed  it  to  be  the 
sample  case  of  an  only  son  and  an  eldest  daughter.  But  the 
title  of  Lady  Sophia  is  denied,  and  other  claims  are  made.  It 
is  evident  that  the  claims  made  on  the  part  of  the  Marquis's 
eldest  son,  of  his  second  son,  and  of  his  eldest  daughter,  do  not 
at  all  alter  the  point,  that  a  contingency  has  occurred  in  which 
the  rule  of  the  entail  must  be  applied :  And  the  second  question 
therefore  is,  whether  the  title  of  Lady  Sophia  is  good,  or  whe- 
ther it  is  excluded  by  some  better  title  ? 

^  It  appears  to  me  that  the  only  title  is  in  Lady  Sophia.  The 
question  arises  in  the  succession  to  the  late  Countess  of  Lou- 
aoun,  the  undoubted  proprietor  of  Rowallan.  Tlie  question  isj 
who  is  the  heir  called  to  the  succession  after  her  by  the  entail 
of  that  estate  ?  The  event  which  occurs  at  her  death  is,  that 
she  leaves  an  only  son  and  an  eldest  daughter;  and  at  the  time 
when  the  succession  so  opens  Lady  Sophia  is  the  eldest  daugh- 
ter. Assuming,  therefore,  according  to  the  views  already  taken, 
that  the  only  son,  having  imdoubtedly  succeeded  to  his  mother 
fn  the  honours  of  Loudoun,  and  having  also  succeeded  to  the 
landed  estate  of  Loudoun,  according  to  the  meaning  of  the  en- 
tail, is  not  in  a  capacity  to  take  up  the  estate  of  Rowallan  as 
the  heir  of  tailzie ;  I  cannot  see  any  room  for  doubting  that 
X>ady  Sophia,  as  the  eldest  daughter,  is  the  heir  of  provision 
now' called  to  the  succession.  This  is  not  a  question  as  to  the 
succession  to  the  present  Marquis,  if  he  had  ever  been  invested  in 
the  estate  of  Rowallan.  It  is  a  question  in  the  succession  to  the 
late  Marchioness,  which  must  be  solved,  before  it  can  be  as- 
sumed that  there  ever  was  any  title  in  her  only  son  to  which 
any  third  party  could  succeed.  To  say,  therefore,  that  his  eldest 
or  his  second  son  can  exclude  her  in  the  competition,  is  to  change 
the  state  of  the  case  altogether.  It  is  first  to  decide  it,  by  hold- 
ing that  a  title  vested  in  the  Marquis  himself;  and  then  to  raise 
altogether  a  difierent  question,  concerning  the  succession  of  his 
sons  to  him.  The  second  son  had  no  existence  at  the  death  of 
Lady  Loudoun.  But,  although  it  had  been  otherwiscj  I  appre- 
hend, that  it  would  not  have  altered  the  case  as  to  the  right  of 
the  pursuer  as  eldest  daughter.  If  we  go  back  to  the  case  which 
is  specially  provided  for,  that  of  the  only  son  of  the  nuirriage 
having  an  only  son  and  an  eldest  daughter,  it  is  very  clear 
that,  on  the  death  of  the  son  of  the  marriage,  the  dde^  daughter 
would  have  been  entitled  to  succeed.  But  could  she  have  been 
excluded  by  the  contingency  of  that  only  son  left  by  the  first 
having  a  family  of.  sons  ?  There  is  no  provision  in  the  deed 
whi<^  could  so  qualify  the  right  of  the  eldest  daughter,  in  the 
event  expresalyprovided  for,  of  the  son  of  the  marriage  having 
an  Q^y  tfon.  That  contingency  could  scarcely  have  been  over- 
looked ;  yet  the  provision  is  absolute,  that,  in  the  single  event 
assumed, — that  of  an  only  son  of  the  marriage  succeeding  to  the 
honours  and  estate  of  Loudoun,  and  leaving  at  his  death  one 
son  and  a  daughter, — ^the  daughter  shall  have  right  to  succeed. 
The  case  which  occurs  is  substantially  the  same.  The  late 
Maitduoness  was  not  an  heir-fno/ie,  bat  Ab  was  the  eldest  dtiuf/hter 
of  the  tingk  heir-male  of  the  marriage,  and  the  hekr-female  6i  the 
marriage.  She  died,  leaving  an  only  son  and  an  eldest  daughter ; 
mod,  by  the  entail,  the  right  of  succession  is  in  the  daughter. 
Under  what  provision  of  the  deed  can  any  son  of  that  only  son 
exchide  her?  If  the  succession  is  to  be  *  according  as  is  above 
meittionedj*  there  Lb  no  more  room  for  such  a  constructioa  in  her 
case  tiian  there  would  Itave  been  for  it  in  that  which  is  above 
nentioiied, — ^tfaat  of  the  eldest  daughter  of  the  only  son  of  the 
nUUTiage  soooeeding  in  preference  to  the  only  son  of  that  son. 

^  I  £>  not  thfaik  it  necessary  to  consider  more  minutely  the 

>  of  the  Marquis's  two  sons,  and  of  Lady  Edith  his  eldest 

Mr.    Those  claims  suppose  that  a  case  has  arisen  in  which 

I  li  t0.be  a  separation  of  the  estate  of  Rowallan  fVom  the 

1  ettflte  of  Loudoun.    But  they  arc  preferred,  with- 


out any  clause  in  the  entail  existing  by  which  they  can  possibly 
be  supported.  Tlie  separation  must  take  place  as  at  the  death 
of  the  last  proprietor,  the  Countess  of  Loudoun,  by  the  entire 
exclusion  of  the  Marquis,  as  having  then  8ucceede<l  to  the 
honours  and  estate  of  Loudoun.  But  where  is  the  provision  of 
the  ent^  which  gives  his  eldest  or  his  second  son,  or  his  eldest 
daughter,  any  claim  to  exclude  him  in  the  succession  to  the 
Countess  of  Loudoun  ?  If  she  harl  left  no  daughters,  he  would 
have  taken  the  estate  as  her  only  son,  whatever  question  might 
afterwards  have  arisen  in  regard  to  the  ultimate  succession  to 
him,  or  under  the  last  clause  of  the  provision.  But  no  such 
case  can  here  arise,  because,  there  being  an  eldest  daughter,  she 
excludes  liim,  and,  by  excluding  him,  excludes  also  all  questions 
among  the  members  of  his  family  in  regard  to  the  succession  to 
their  grandmother. 

"  The  truth  is,  that  in  these  pleas  for  the  family  of  the  Mar- 
quis, it  is  assumed  that  this  is  a  case  of  forfeiture  as  in  the  person 
of  the  Marquis.  They  assume  that  the  title  of  succession  is 
vested  in  him,  and  that  the  question  is,  in  whose  favour  he  is  to 
forfeit  or  denude ;  and  then  it  is  farther  assumed  that  the  Mar- 
quis is  in  exactly  the  same  place  with  theirs/  heir-male  of  the 
marriage  being  an  only  son.  I  apprehend  that  neither  of  these 
assumptions  is  warranted.  In  my  view  of  the  entail,  there  is 
no  case  of  forfeiture.  If  the^ipstination  takes  effect  in  the  same 
manner  as  it  would  have  done  in  the  case  of  an  only  son  and 
eldest  daughter  of  the  one  son  of  the  marriage,  the  title  of  tho 
eldest  dail^ter  is  clear,  and  prevents  any  right  ever  being  vested 
in  the  only  son  of  the  deceased.  But  it  is  veiy  material  to  ob- 
serve, that  the  Marquis  is  not  at  f^ll  in  the  situation  of  the  one 
son  of  the  marriage.  For,  as  to  that  case,  tho  entail  expressly 
provides,  that  if  there  be  only  one  son  of  the  marriage,  aitJiough 
there  be  daughters,  the  only  son  shall  take  the  estate,  notwith- 
standing his  having  succeeded  to  the  honours  and  estate  of 
Loudoun.  But  then  it  goes  on  to  provide,  that,  in  the  event  of 
that  son  having  an  only  son  and  a  daughter,  Me  daughter  shall 
have  right  to  succeed;  tliat  is,  in  the  succession  to  the  only  son  of 
the  marriage  himself.  The  present  Marquis  is  in  this  latter 
position,  not  in  the  frst.  But  both  his  own  plea,  and  that  of 
his  sons  and  daughter,  would  place  him  precisely  in  the  position 
of  the  first  son  of  the  marriage,  repudiating  altogether  tUe  ex- 
press provision  of  the  entail  for  the  other  cases  which  are  point- 
edly distinguished  from  it. 

"  A  separate  plea  against  the  claim  of  Lady  Sophia  is  foundeti 
on  the  circumstance,  that  the  Marchioness  had  an  elder  daugh- 
ter. Lady  Flora,  who  predeceased  herself.  I  really  cannot  think 
that  there  is  any  ground  for  this  plea.  No  one  ever  alleged 
that  there  was  any  ground  on  which  the  Marcluoness  could 
have  been  divested  of  the  estate  of  Rowallan.  No  such  claun 
was  ever  made ;  and  I  am  of  opinion  that  it  could  not  have  been 
made  successfiilly.  On  the  other  hand,  as  long  as  the  Mar- 
chioness lived,  the  event  cotdd  not  occur  of  her  son  succeeding  to 
the  HONOURS  of  Loudoun ;  without  which  fact  I  conceive  that 
the  clause  of  the  entail  could  have  no  operation.  But  the  mere 
existence  of  Lady  Flora,  who  made  no  claim,  and,  atf  I  think^ 
could  have  made  none,  could  not  extinguish  this  part  of  the  en- 
tail. No  one  makes  any  claim  here  through  or  in  right  of  Lady  Flora  ; 
and  it  is  not  easy  to  conceive  what  claim  could  be  so  made. 
The  argument  must  therefore  be,  that,  because  she  once  existed 
OS  an  eldest  daughter,  though  she  made  no  claim,  the  operation 
of  the  entail  in  regard  to  an  only  son  and  an  eldest  daughter  must 
be  entirely  excluded  at  the  only  time  when  it  could  be  applied^ 
The  simple  case  here  is,  that,  at  the  death  of  the  Marchioness, 
Lwly  Sophia  was  the  eldest  daughter,  and  that  at  that  period 
there  was  only  one  son.  I  am  of  opinion  that,  as  the  eldest 
daughter  then  existing.  Lady  Sophia  has  the  only  title. 

"  3.  An  important  and  somewhat  difficult  question  then  re- 
mains. It  is  maintained  by  the  Marquis  that  he  has  not  suc- 
ceeded to  the  Unded  estate  of  Loudoun  as  the  heir  of  his  mother, 
but  has  taken  it  by  a  different  title,  originating  in  a  transaction 
between  her  and  the  Ute  Marquis  of  Hastings,  whereby  the 
estate  of  Loudoun  has  been  entailed  in  particular  terms ;  and 
therefbre>  that  he  has  not  succeeded  to  the  estate  of  Loudoun  in 
the  sense  contemplated  in  the  entail  of  Rowallan. 

**  The  circumstances  connected  with  this  transaction,  and  the 
acts  of  parliament  whereby  it  was  ef^ted,  are  ftilly  narrated 
and  explained  in  the  papers.  But  I  must  confess,  that  after 
givmg  all  attention  possible  to  those  statements  and  explana-^ 
tions,  I  have  not  been  able  to  see  how  it  can  be  held  that  anything 
which  was  so  done  by  the  Countess  of  Loudoun  could  have  the* 
effect  either  of  rescinding  the  entail  of  Rowallan  or  of  prevent- 
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ing  the  material  event  therein  contemplated  from  taking  place, 
or  excluding  the  effect  of  it  according  to  the  provisions  of  that 
entail. 

"  The  question  before  the  Court  arises  on  the  entail  of  Row- 
allan  alone.  That  question  is  supposed  to  be  affected  by  the 
particular  situation  of  the  estate  of  Loudoun.  But  the  com- 
petition here  is  for  the  rip:ht  of  succession  to  the  estate  of  Row- 
allan.  That  must  be  essentially  regulated  by  the  entail  of  that 
estate ;  and  the  only  question  is,  wliether  the  fact  or  event  has 
occurred  which,  under  the  provisions  of  the  entail  founded  on, 
gives  the  rii^ht  of  succession  to  the  eldest  daughter  of  the  late 
Marchioness  of  Hastuigs,  as  tlie  heir  of  the  maniaffe  last  in 
possession  of  the  estate.  I  now  assume  that  the  effsjct  of  the 
clauses  is  that,  if  cmy  heir  of  the  marriage  shall  succeed  to  the 
honours  and  estate  of  Loudoun,  Ixsino:  an  only  son  of  the  de- 
censed  proprietor  of  Rowallan,  the  eldest  daughter  of  that  pro- 
prietor shall  have  right  to  succeed  to  the  latter  estate.  The  only 
question  is,  whether  the  fact  lias  taken  place? 

"  It  is  certain  that  the  Marquis  of  IIastinj?s  is  the  only  son  of 
Lady  Loudoun.  It  is  equally  certain  that  he  has  succeeded  in 
the  strictest  sense  as  heir  of  liis  mother,  to  the  honours  of  Earl 
of  Loudoun,  apart  from  his  superior  dignity  as  Marquis  of  Hast- 
ings. And  it  is  farther  certain  that  he  has  taken  uj),  by  a  cer- 
tain form  of  title,  and  now  enjoys,  the  landed  estate  of  Loudoun. 
So  far  the  matter  of  fact  is  clew. 

^'  Now,  the  entail  of  Rowallan  makes  no  mention,  and  takes 
no  account  of  the  particular  form  or  character  of  the  titles  by 
which  the  estate  of  Loudoun  was  held  at  the  date  of  that  entail, 
or  of  the  extent  or  qualities  of  it ;  and  as  little  of  the  party  from 
whom  it  might  come  to  the  heir  of  the  marriage.  It  says  nothing 
at  all  of  the  mode  or  title  whereby  the  heir  of  the  marriage,  suc- 
ceeding by  right  of  blood  to  the  honours  of  Loudoun,  might  also 
succeed  to  the  landed  estate  of  Loudoun.  Supposing  that  it 
assumed  a  case  of  succession  both  to  the  honours  of  Loudoun 
and  to  tlie  landed  property  known  generallv  under  the  denomi- 
nation of  the  estate  of  Loudoun,  and  that  it  required  a  succes- 
sion to  both,  in  one  form  or  another,  to  make  the  event  contem- 
]>lated  (though  possibly  doubt  might  exist  even  in  this  proposi- 
tion), there  is  not  a  word  in  the  entail  which  can  be  so  con- 
strued as  to  make  the  conditi9n  depend  on  any  particular  state 
of  the  titles  to  the  land  at  the  time  when  the  question  on  the 
cftntiiigency  otherwise  arises.  The  entail  deals  with  the  fact 
ahmj  and  that  in  very  general  terms.  If  there  was  any  know- 
ledge at  all  of  the  nature  of  the  investiture  in  the  estate  of  Lou- 
doun, as  it  might  then  exist,  it  must  have  been  known  that  it 
was  held  in  fee-simple,  by  parties  who  were  then  strangers  to 
this  contract ;  and,  consequently,  that  the  titles  and  the  estate 
itself  were  liable  to  many  changes,  according  to  the  will  of  the 
heir  in  possession  for  the  time.  But  the  reality  is,  that  the  en- 
tailer of  Rowallan  apparently  took  no  account  even  of  this,  and 
looketl  only  to  the  simple  fact  of  the  heir  of  the  marriage  be- 
coming Earl  of  Loudoun,  and  getting  also  the  estate  of  Loudoun, 
as  it  might  stand  at  the  time  when  the  emergency  should  occur 
of  the  succession  to  the  estate  of  Rowallan  opening  in  other 
respects  to  the  party  so  situated. 

"  The  proposition,  which  is  insisted  on  with  so  much  force 
and  ability  on  the  part  of  the  Marquis,  seems  to  amount  to  this, 
that,  though  he  has  succeeded  to  the  honours  of  Loudoun,  and 
though  he  has  also  obtained  right  to  the  landed  estate  of  Lou- 
doun, yet,  as  he  has  not  succe^ed  to  that  estate  simply  or  di- 
rectly as  the  heir  of  the  investure  of  the  Countess,  he  cannot 
be  held  to  have  succeeded  U)  the  honours  and  estate  in  the  sense 
©f  the  entail  of  Rowallan.  I  apprehend  that  this  is  a  question 
on  the  fair  meaning  of  the  words  employed,  when  applied  to  the 
facts  which  have  occurred.  It  is  very  easy  to  put  strong  cases ; 
and  the  supposition,  constantly  pressed,  is,  that  the  estate  had 
been  acquired  by  the  Marquis  simply  by  purchase  for  a  price. 
But  the  supposition  of  strong  cases,  rendering  the  question 
much  more  difficult  than  that  really  in  discussion,  seldom  afifbrds 
much  aid  in  coming  to  a  sound  judgment  on  the  matter  actually 
before  the  Court.  I  apprehend  that  there  is  no  such  case  here 
as  a  purchase  ;  but  I  shall  advert  presently  to  the  state  of  the 
fact,  as  I  understand  it.  In  the  mean  time,  the  principle  of  the 
Marquis's  argument,  if  fairly  carried  out,  can  easily  be  shown 
to  lead  to  results  wliich  it  would  be  impossible  to  maintain. 

"  The  fourtA  Earl  of  Loudoun  held  the  lands  of  Loudoun  in 
^-Bimple.  Suppose,  then,  that  ho  had  made  a  strict  entail.  I 
presume  that  that  fact  simply  would  not  have  prevented  the 
operation  of  the  entail  of  Rowallan,  when  the  heir  of  the  mar- 
oage  socoeeded  to  the  honours,  and  separately  as  heir  of  tailzie 


to  the  estate  of  Loudoun ;  and  yet  the  succession  would  have 
been  of  an  entirely  altereid  character,  and  of  diminished  value. 
But  suppose  that  he  had  so  regulated  the  succession  as  to  exclude 
female  heurs  altogether,  and  provided  that,  in  the  event  of  a  single 
heir-female  existing  and  becoming  Countess  of  Loudoun,  the  estate 
should  be  held  in  trust  till  it  should  be  seen  whether  that  heir- 
female  had  an  heir-male  or  not,  and  that  when  such  heir-male 
existed  the  estate  should  devolve  on  him.  On  that  8ui^)0si- 
tion.  Flora,  the  only  daughter  of  James  Mure  Campbell,  would 
have  become  Countess  of  Loudoun  on  his  death.  She  would  have 
had  right  to  the  estate  of  Rowallan ;  but  she  would  have  had  no 
right  to  the  estate  of  Loudoun,  which  would  have  devolved  on 
her  son  the  Marquis  as  soon  as  he  existed.  Upon  the  death  of 
the  late  Countess,  the  competition  for  the  estate  Rowallan  would 
have  arisen,  as  it  does  now,  the  Marquis  having  succeeded  to 
•the  honours  of  Loudoun,  and  having  previously  succeeded  to  the 
estate  of  Loudoun.  He  might  then  have  said  that  he  had  not 
succeeded  to  the  estate  of  Loudoun  by  the  title  which  existed  when 
the  entail  of  Rowallan  was  made,  and  he  had  not  succeed  to 
it  at  all  as  heir  of  his  mother,  but  by  the  deed  of  the  fourth  Earl 
of  Loudoun.  Would  it  not  have  been  enough  that  he  had  suc^ 
ceeded  both  to  the  honours  and  to  the  estate,  hy  whatever  tide, 
and  that  the  fact  of  his  succeeding  to  the  estate  as  heir  of  tailzie 
to  his  grandfather  could  not  in  any  manner  affect  the  right 
construction  of  the  entail  of  Rowallan  ? 

"  The  case  now  supposed  comes  very  near  to  the  point  of  con- 
troversy. But  to  bring  it  still  nearer.  The  Countess  of  Lou- 
doun held  the  estate  of  Loudoun  in  fee-simple.  On  the  other 
liand,  she  was  bound  by  all  the  clauses  of  the  entail  of  Rowallan, 
and  had  no  power  to  defeat  them  by  any  direct  act,  as  long  at 
least  as  the  general  substance  of  the  events  contemplated  might 
take  place.  If  she  had  simply  executed  an  entail  of  the  estate 
of  Loudoun,  I  suppose  it  will  scarcely  be  maintained  that  this 
would  have  excluded  the  destination  of  the  entail  of  Rowallan, 
when  her  son  succeeded  as  heir  of  tailzie.  Neither,  I  presume, 
would  it  have  altered  the  case  if  he  had  been  made  nominatim 
institute  in  that  entail,  so  as  to  enable  him  to  take  up  the  estate, 
on  his  mother's  death,  without  service  to  her.  He  would  still  have 
succeeded  to  it.  But  suppose  that  the  Countess  had  gone  still 
farther,  and  had  not  only  made  an  entail  calling  her  son  as  in- 
stitute, but  had  actually  put  forward  the  succession,  by  conveying 
the  estate  to  her  son  in  her  own  lifetime,  but  still  securing  the 
destination  beyond  him.  In  that  case  he  would  have  had  the 
estate,  not  by  succession  as  heir  to  his  mother,  but  by  her  volun- 
tary deed ;  and  he  would  have  had  it  fully  in  possession  before  her 
death.  Upon  that  event  he  would  have  succeeded  to  the  honours 
of  Loudoun.  But  could  either  the  time  when  he  got  the  landed 
estate,  or  the  fopn  of  title  by  which  it  came  to  him, — of  neither  of 
which  the  entail  of  Rowallan  takes  any  notice, — have  prevent^ 
the  plain  meaning  of  that  entail  from  receiving  effect,  as  in  the 
case  of  an  heir  of  the  marriage  having  succeeded  to  the  honours, 
and  also  to  the  estate  of  Loudoun?  I  think  that  no  such  plea 
would  liave  been  admissible. 

"  Neither,  I  should  think,  could  it  have  made  any  difl^rcnce 
though  the  Countess,  in  exercising  her  powers  as  a  fee-simple 
proprietor,  liad  imposed  burdens  on  the  heir  who  was  to  succeed 
her,  or  that  those  burdens  were  imposed  for  the  payment  of 
debts  of  her  husband.  I  do  not  see  how,  in  fair  construction, 
such  things  could  alter  the  entail  of  Rowallan.  Extreme  cases 
may  be  figured  calculated  to  raise  doubts  as  to  what  might  be 
the  fair  construction.  I  only  think,  in  general,  that  the  entail 
of  Rowallan  had  not  in  contemplation  any  changes  which  might 
be  made  on  the  titles  of  Loudoun,  either  by  the  family  who 
then  held  that  estate,  or  by  any  heir  of  the  marriage  who  might 
come  into  possession  of  it  before  the  contingency  arose  which 
called  the  particular  clause  of  that  entail  into  operation  ;  and 
that  the  substance  of  the  case  is  to  be  found  in  the  simple  fact, 
that  an  heir  of  the  marriage  succeeds  to  the  honours,  and  also 
takes  up  the  landed  estate,  such  as  it  is,  by  whatever  title. 

"  The  case  wliich  actually  occurs,  however  it  may  be  involved 
in  apparent  perplexity  by  details  of  the  special  circumstances, 
app^rs  to  be  in  itself  simple  enough.  The  Marquis  of  Hastings 
was  in  possession  of  an  estate  in  England,  settled  in  a  particular 
manner  under  the  law  of  England,  in  fiivour  of  a  certain  seriea 
of  heirs,  as  heirs  or  tenants  in  tail.  We  know  Yery  well  that 
the  effect  of  such  deeds  is  not  the  same  wi^  the  effect  (^ deeds 
of  entail  in  Scotland.  But,  in  my  view  of  the  question,  this  dif- 
ference is  of  no  real  importance.  The  late  Marquis,  being  en- 
cumbered with  very  serious  debts,  made  an  arrangement  with 
hia  wif(^  the  late  Countess  of  Loudoun,  for  the  liquidation  <^ 
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those  debts,  which  he  could  not  accomplish  without  her  aid. 
She  could  do  what  she  pleased  with  the  estate  of  Loudoun.  But 
it  is  very  clear  that,  in  an3rthing  that  was  done,  so  far  from  im- 
pairing any  right  of  succession  whidi  her  son,  as  the  heir-male 
of  her  marriage,  might  have  had,  she  effectually  secured  that  right, 
even  beyond  her  own  power.  And  it  appears  to  me,  that,  in 
any  question  on  the  Rowallan  entail,  it  can  be  nothing  at  all  to 
the  purpose  what  else  she  did  with  the  estate  of  Loudoun,  as 
long  as,  whether  she  left  that  estate  to  be  taken  up  by  her  son 
under  the  old  titles  or  not  she  settled  and  effectually  secured  it 
to  him. 

"  The  English  estate  being  held  by  certain  titles  of  entail, 
an  act  of  parliament  was  obtained  for  enabling  the  Marquis  to 
dispose  of  it  for  the  payment  of  his  debts,  upon  an  arrangement 
that  the  estate  of  Loudoun  should  be  conveyed  to  him  ; — whom 
feulingt  b^  death,  to  his  eldest  son  the  Marquis^  and  the  heirs-male 
of  his  body  ;  whom  failing,  to  any  other  heirs-male  of  the  mar- 
riage,— thus  being  absolutely  settled  and  secured  to  the  heirs- 
male  of  the  existing  marriage  in  the  first  place  :  and  then  indeed 
to  any  heirs-male  of  any  subsequent  marriage  of  the  Marquis,  but 
alter  that  to  the  heirs  of  the  Countess  herself  succeeding  to  her 
in  the  titles  and  <%nify  of  Loudoun  ;  whom  failing,  toherouvn  heirs 
and  assignees.  This  arrangement  was  carried  through  by  the 
force  of  the  statute,  and  by  deeds  executed  at  the  sight  of  this 
Court  for  establishing  the  effect  of  it. 

"  The  effect  of  tliis  arrangement,  and  of  the  deeds  of  convey- 
ance or  settlement  of  the  estate  of  Loudoun  by  the  Countess,  in 
60  fisir  as  any  question  on  the  entail  of  Rowallan  is  concerned, 
appears  to  me  to  be  clearly  a  matter  to  be  determined  by  the  law 
rf  Scotland.  What  the  effect  of  them  might  be  in  any  other 
question,  or  particularly  with  reference  to  the  titles  of  the  English 
estates,  seems  to  me  to  be  altogether  foreign  to  the  present  dis- 
cussion. The  question  is  on  the  entail  of  liowallan.  And,  as 
to  that  question,  the  simple  fact  is,  that  the  estate  of  Loudoun 
is  disponed  by  the  Countess  to  the  late  Marquis,  whom  failing, 
to  the  present  Marquis  her  eldest  son,  and  the  heirs-male  of  his 
body,  and  with  the  farther  destination  already  mentioned.  With 
that  farther  destination  the  Marquis  has  no  concern,  except  only 
that,  there  having  been  no  heirs-male  of  any  other  marriage  of 
the  late  Marquis,  who  predeceased  the  (jountess,  the  estate 
stands  finally  destined  to  the  heirs  succeeding  the  Countess  her- 
self in  the  honours  of  Loudoun.  Under  that  destination,  and  by 
no  other  title,  the  present  Marquis,  on  the  death  of  his  father, 
succeeded  to  the  estate  of  Loudoun  as  the  heir  of  entail  called 
upon  the  failure  of  the  Marquis  as  the  institute  in  that  entail. 
He  succeeds,  then,  to  the  estate ;  and  he  succeeds  decidedly  as 
tokheir  o/ tailzie  and  provision ;  he  succeeds  in  virtue  of  the  dis- 
position of  the  Countess  of  Loudoun.  It  may  be  that  he  suc- 
ceeds immediately  as  heir  to  his  father.  It  does  not  appear  to 
me  that  this  would  affect  the  question,  supposing  that  the  late 
Marquis  had  in  any  other  manner  become  proprietor  of  the 
estate  of  Loudoun.  The  entail  of  Rowallan  says  nothing  of  the 
person  to  whom  the  heir  of  the  marriage  may  succeed.  He  must 
necessarily  succeed  to  the  honours  as  the  heir  of  the  x>erson  last 
in  possession  of  these  honours.  But,  assuming  succession  to  the 
land  to  be  also  necessarv,  there  is  nothing  in  the  entail  which 
says  that  succession  to  that  must  necessarily  be  by  service  to 
the  last  Earl  or  Countess  of  Loudoun,  whatever  changes  the 
titles  might  have  undergone.  But,  as  the  case  stands,  the  Mar- 
quis succeeds  as  heir  of  tailzie  under  the  disposition  of  the  Countess 
herself  And  it  is  certainly  a  hard  proposition  to  be  made  out, 
that  this  is  not  succession  according  to  the  true  sense  and  mean- 
ing of  the  entail  of  Rowallan.  Whatever  may  have  led  to  the 
execution  of  that  deed,  the  plain  and  simple  truth  is,  that  the 
Marquis  has  succeeded  to  the  honours  of  Loudoun  as  the  heir 
of  his  mother,  and  he  has  succeeded  to  the  estate  of  Loudoun 
as  heir  of  tailzie  and  provision  under  an  entail  executed  by  her. 

"  It  cannot  affect  my  opinion  on  this  case  to  state  that,  ac- 
cording to  the  technical  law  of  England,  the  heir  of  entail  in 
the  Huntingdon  estate  would  be  said  to  have  a  separate  estate, 
as  a  lemainder-man,  from  that  vested  in  the  immediate  heir  in 
the  fee.  That  is  but  a  technical  peculiarity,  whereby  it  may 
ponibly  be  said  that  the  heir  or  tenant  in  tail  does  not,  in  strict 
langnage  in  the  law  of  England,  succeed  to  the  prior  heir  or 
teoant  in  tail,  though  I  know  not  whether  it  would  be  so  said  or 
not  But  the  present  question  is  on  a  Scotch  deed,  the  entail  of 
BoiraUaiL  And  in  that  question  I  can  see  no  room  for  doubt, 
in  M  fiyr  as  it  could  depend  on  that,  that  the  heir  taking  up  the 
tttft»^  snroa  under  the  law  of  England,  most  be  held  to  succeed 
t»  it  AOOordiDg  to  the  plain  meaning  of  the  Scotch  deed.    Even 


on  this  point,  however,  the  question  relates  to  the  settlement  of 
a  Scotch  estate,  wliich  would  have  been  totally  invalid  if  exe- 
cuted by  the  forms  of  the  law  of  England ;  and,  standing  as  it 
does,  it  simply  carries  the  estate  to  the  present  Marquis  cu  an 
heir  of  tailzie  and  provision,  under  aU  the  securities  which  the 
law  of  Scotland  affords. 

"  I  am  aware  that  it  is  thought  that  the  circumstance  of  the 
estate  of  Loudoun  having  been  so  conveyed,  under  an  arrange- 
ment which  enabled  the  late  Marquis  to  sell  the  English  estates, 
converts  the  present  Marquis's  right  fipom  being  a  right  by  suc- 
cession into  a  right  by  onerous  transaction.  But  I  am  not  at 
all  convinced  by  this  reasoning  that  he  does  not  succeed  to  it  in 
the  sense  of  the  Rowallan  entail.  The  Countess  had  no  power 
to  alter  or  do  away  that  entail  in  any  point.  She  did  not  at- 
tempt to  do  so ;  and  it  would  be  strange  if  the  fact  of  her  secur- 
ing the  estate  of  Loudoun  to  her  son  and  his  heirs-male  should 
have  that  effect.  The  considerations  on  which  she  executed  the 
deed  appear  to  me  to  be  foreign  to  the  question  on  the  Rowallan 
entail.  If  the  arrangement  was  thought  to  be  disadvantageous 
to  the  present  Marquis  in  any  other  view,  that  might  be  an  ob- 
jection to  the  justice  or  propriety  of  it,  as  settled  by  the  act  of 
parliament  and  the  deeds  executed.  But  that  it  should  have  the 
effect  of  enabling  liim  to  extinguish  an  important  clause  in  an 
entail  of  an  entirely  different  estate,  to  which  he  had  no  right  if  he 
succeeded  to  the  honours  and  estate  of  Loudoun,  is  a  proposition 
which  I  have  thought  from  the  first  to  ba  attended  with  extreme 
difficulty,  and  which,  after  mature  consideration,  I  find  it  impos- 
sible to  admit. 

"  On  the  whole,  I  am  of  opinion  that  the  claim  of  Lady  Sophia 
Hastings  ought  to  be  sustained." 

L0ord  Medxjoyn  : 

"  I  concur  in  the  opinion  of  Lord  Moncreiff.** 

Lord  Cuninghame: 

"  The  questions  presented  for  consideration  of  the  Court  in 
this  important  case,  arise  upon  the  terms  of  an  investitiure  and 
on  statutory  enactments,  which,  if  doubtful  or  difficult  in  their 
legal  construction,  are  at  least  not  involved  in  any  complicated 
detail  of  facts.  As  the  first  and  leading  action  now  in  depen- 
dence was  commenced  at  the  instance  of  the  Marquis  of  Hast- 
ings immediately  after  his  mother's  death,  in  1841,  he  shall  be 
referred  to  as  pursuer  in  the  observations  now  to  be  made  on  the 
case. 

"  The  estate  of  Rowallan,  in  Ayrshire,  appears  long  to  have 
stood  on  titles  which  carried  the  fee  l)oth  to  male  and  female 
heirs.  Prior  to  the  commencement  of  the  eighteenth  century, 
the  succession  had  devolved  on  Jean  Mure,  who  was  first  mar- 
ried to  Fairlie  of  Fairlie,  and  afterwards  became  second  wife  of 
David  first  Earl  of  Glasgow. 

"  There  being  no  sons  of  that  last  marriage,  Lady  Glasgow 
appears  to  have  resolved  to  settle  her  estate  on  Lady  Jean  Boyle, 
her  eldest  daughter  by  Lord  Glasgow,  on  her  marriage  in  1720 
to  Colonel  James  Campbell  of  the  royal  regiment  of  Grey  Dra- 
goons, brother  of  Hugh  then  Earl  of  Loudoun.  The  antenuptial 
marriage-contract  executed  on  that  occasion  contained,  as  usual  y 
such  provisions  as  the  husband  could  settle  on  liis  wife,  which 
were  of  no  great  amount,  and  are  of  no  consequence  in  the  pre- 
sent question.  Thereafter  it  contained  a  settlement  by  Lady 
Glasgow  of  her  estate  of  Rowallan  on  her  daughter  and  her 
issue,  and  a  series  of  other  heirs ;  and  as  this  deed  still  forms 
the  subsisting  title  of  this  estate,  the  clauses  which  more  par- 
ticularly deserve  to  be  kept  in  view  in  the  present  discussion  are 
these: — 

"  In  the  Jirst  place,  the  destination  of  the  estate  was  expressed 
in  the  following  terms : — After  the  usual  clause  of  resignation, 
with  a  view  to  a  new  infeftment,  the  same  was  authorised  *  to 
be  made,  given,  and  granted  to  the  said  Jean  Countess  of  Glas- 
gow, and  the  said  David  Earl  of  Glasgow,  her  husband,  and  longest 
liver  of  them  two  in  liferent,  for  their  liferent  use  allenarly 
therein  after-mentioned,  and  the  heirs-male  lawfully  to  be  pro- 
create betwixt  them  in  fee ;  which  failzieing,  to  the  heirs-female 
of  the  body  of  the  said  heir-male,  the  eldest  always  secluding  the 
rest,  and  succeeding  without  division ;  which  also  failzieing,  to 
the  said  Lady  Jean  Boyle  and  the  heirs-male  to  be  lawfully 
procreate  of  her  body  of  the  said  marriage,  and  the  heirs-mak 
of  their  bodies ;  which  failzieing,  to  the  heirs-female  to  be  pro- 
create of  the  body  of  the  heir-m^  of  the  said  marriage,  the 
eldest  always  secluding  the  rest,  and  succeeding  without  divisioii 
as  said  is  ;  which  fEuhdeing,  to  the  heirs-female  to  be  lawftiUy 
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procreate  of  liio  saul  Lac]y  Jean  Bojlc  licr  bofly  of  the  »jud 
marriflj^*,  and  the  Ij  tin- male  or  female  of  theii-  bcxlies,  tlie 
etdeEi  licir-female  alwayt  ncduding  the  rest^  and  sucreoiliiig 
without  divj«joti,  as  wiid  i%*  ^i.\^  &t:. ;  whifli  failing,  to  the  ht-irs- 
raaie  anii  female  of  La^Ij  Jean  by  any  gub^equcnt  marriage ; 
and  fiiilJiig  thtnn,  to  tier  Filter  Lady  Ann,  second  daughter  of 
Lady  Glasgow,  and  her  Iieirs,  and  tliereafter  to  a  multitude  of 
eubfititutcs  in  a  series  unnecessaty  to  be  here  epeeifie^i. 

**  Afior  a  variety  of  claiises  regulating  tlie  amount  of  tiie  pro* 
visions  aiKl  annnitiea  to  be  pay  able  out  of  the  eitate  in  diflferent 
events,  and  after  insertion  of  the  prohibitory,  irritant  and  re^otu- 
tive  elausee,  the  contract  contained  the  provision  on  M-hich  one 
of  the  ehief  quest  inns  now  at  jaane  is  raised.  It  niay  Im?  proi*crly 
called  the  ejidmJiiuf  j»r  tttfulUlujud  clause  ^&  to  the  *ucce*Bion  of 
subfitiiutea.,  and  wu^  iiiaiii]i'>iS>  flesigneil  to  prtivide  for  a  sepa- 
ralion  m  the  suece^Aiun  toihL:4.j5tates  of  Rowalian  and  Loudoun, 
in  certain  spccifle  en^^Fi,  an  union  of  cheEte  inbentance^  tiaving 
Ijeen  considered  inobablc  in  the  tben  state  of  f)je  Loudoun  fa- 
mily \—^  And  in  like  manner  ii'«  hereby  expressly  provided  and 
dee  lured,  and  apiMiinted  to  be  c^mtajned  in  the  iiifeftmcnts  to 
foDiiw  bc^rttopfiii^  that  m  cane  it  sbouhl  fall  out  that  there  be 
only  ouf  soji  of  this  prefHint  niarriaj^e  procreate  betwijct  the  $aid 
Master  James  Campbell  and  Lady  Jean  Boyle,  who  shall  succeed 
ii  the  honours  and  estate  of  Loudoun^  thm^h  thtft  be  dautfhurx^ 
then  and  in  that  ease  it's  hereby  declared,  that  the  second  mn  of 
tlrb  only  son  of  this  niarrmge  sua! I  succeed  to  the  said  estate  of 
Rowollan ;  and  failzieinjif  a  second  son,  then  the  eldest  daughter 
of  tliH  only  son  Is  to  succeed  to  the  said  estate^  and  who  shall 
h&  obliged  to  niarrie  and  earrie  the  arms  of  Ilowallan,  in  the 
terms  and  under  the  irritaneieis  of  the  tailzie  above  mentioned  ; 
but  If  there  be  two  iium  of  this  present  nmniagei  then  the  tecond 
fion  is  to  sqcceefl  to  the  t«tate  of  Kowallaii,  in  etise  t^ie  tidt^t  mn 
B^mfl  Buveeed  (q  tlt^  &ifu(e  of  Laudouji  f  and  that  the  succeBston  to 
the  laid  estate  of  Howallant  in  case  any  of  the  heirs  of  this  tnar- 
rjagv  flhaU  succeed  to  the  estate  of  Loudoun,  sbidl  take  plaee  ac- 
mming  ta  u  ubftrt  mcHtionEil^  hi  all  time  coming  ;  and  go  soou  as 
the  «on  of  this  marriage,  or  odtcrs  ajhratiid,  sball  aceept  of  the 
bonourf  and  estiite  of  I^udonn,  then  the  rents  of  the  said  estate 
of  Howall;ui  are  to  be  managed  and  improven  for  the  use  and 
behoof  of  the  next  lieir  of  tailzie  who  eball  euceectl  to  the  said 
estate  of  Itowtdbin  in  manner  foresaid,  and  that  at  the  eijrlit  and 
by  the  udvL'e  of  Alexander  Earl  of  Eglintoun/  and  thirteen 
other  friends  of  the  family,  named  in  tlie  eontract.^Bcc  p.  10 
of  eon t met. 

**  The  legal  ijuport  an<l  efleet  of  the  precedinj*  clause  shall  be 
Afterwartla  couaidered,  and  the  grtionds  sliall  be  explalneil  on 
which  it  is  ct>nceived  that  it  would  have  been  Inapplicable  to  the 
noble  pursue r.  as  the  son  of  a  femitk  heir,  even  if  be  had  sue- 
cec^ied  tti  Tjoudonn  on  the  ancient  title  contemplated  in  tJie 
contnM-'t,  lu  the  mean  time,  it  is  proper  to  obacrvc  that  there 
Wits  no  room  for  the  oi>eration  of  tlie  cxcluiling  clause  for  many 
year*  after  the  date  of  the  tnilxie* 

"  There  w/is  only  one  child  born  c?f  the  marriage  between 
Colonel  CarnplKrll  iind  Lady  Jean  Bryle  {  and  ii  the  Colonel 
never  sueceeded  to  LoudouJi,  the  excluding  elatise  did  not  In 
any  view  affect  his  succession.  The  only  clmd  bom  of  the  mar- 
riage who  survived  infancy  was  Jamea  ^f iire  CampliclL  Ills 
mother,  IMy  Jean,  dietl  in  1732,  and  his  father,  (Jolonel,  after- 
wards {leuerid  Cnmpbell  (according  to  iJouglas's  Peerage),  was 
killefl  at  the  battle  of  Fontenny  in  1745,  whereupon  his  son, 
James  Mure,  entered  imme<liately  into  possession  of  BowaHan 
oa  heir  of  cntiiiL 

*^In  17S2,  Jauies  Mure  Campbell,  on  tlie  death  of  his  cousin 
John  Earl  of  rjoiidonn,  succeeded  to  llie  bonoura  and  estate  of 
Loutlonn,  Then,  accoixliug  to  one  very  plaus^ible  reading  of  t!ie 
excluding  clause  iK'fore  quoted,  it  might  Jmve  been  contended 
tint  liowallan  devolvetl  on  the  ne.\t  heir  of  tail^e;  but  no  sucb 
cbntn  was  preferred  against  Jamca  Muni  CampbeE  on  hia  ac^ 
ces8i«*n  to  the  honours  of  Loudoun. 

*'  In  like  njanner,  when  the  noble  T^ord  died  In  178G,  leaTing 
an  only  ehlM,  Flora  late  Counter  of  Loudonn  and  Marchioness 
of  llastiuj^s,  her  Ladysship  succeetled  to  the  title  and  estate  of 
J^iU'loiin  without  any  dispute  being  stirred  aa  to  her  right  to 
Rijwallau, 

*■  The  t'oimtefs  of  Loudoun  was  mnrricd  to  Earl  Moira, 
afterwiirds  Marqui='  of  llaslmgs,  in  181^1,  aud  as  lu-r  Liulyshi[) 
belt  I  the  est;iteH  of  Loudoun  in  ftK-fthnpk.  slie,  soon  after  btr 
marri^u:«i,  re^tdveil  to  make  them  available  fur  the  relief  and  use 
of  her  btn^ band.  That  wa^  ctTectcct  in  the  manner  descriU.*!  in 
the  record.  There  were  t^iiatesin  LcicesterBhirc  ^'ttled  on  Lord 


Moira  and  his  beirs,  under  trusts  createii  by  his  nnde,  tbe  de- 
ceased Francis  Earl  of  Huntingdon.  In  order  to  obtain  tliie 
power  of  dispoBuig  thereof  Lady  Ijoudoun  res<rlved  to  ereim^M 
her  estates  in  Scotland  for  those  belonging  to  Lord  Moira  situ- 
ated in  England ;  and  two  acts  of  parliament  wirre  passed  is 
ISOB  and  18)3  to  authorise  the  estehange  and  render  valid  new 
settlements  of  the  Scots  efllateii  m  that  the  same  should  lie  m 
cfleetual  e«?euritLes  to  the  ^mwem  vadtrr  tlie  wUt  of  Lord  Htm^ 
inffdoii  as  thcae  had  previously  been  ctmstituted  over  tbe  English 
estates  J  and  llierefore,  by  the  first  act  passed  in  18f>&^  see.  t,  it 
wiLs  enaete^l, — ^  That  frtim  anil  ininie*) lately  after  the  passing  oi 
this  act,  all  and  singular  the  cattle,  farm,  lands,  and  heredity 
m4-nts  mentioned!  and  enumerated  in  the  said  second  fichedmleiiQ 
this  act  annexed,  together  with  their  rights,  royalties,  nieaibcrtt 
casements  aud  appurtenances^  and  tbe  rcversioji  and  reversieai, 
remainder  and  remainders,  rcuts,  issues  and  profits,  of  all  sud 
singular  the  name  premises,  shall  be  absolutely /ree^J  and  <£«- 
charf^ii  ofandjrom  oil  ihe  prtsejtt  estate^  fiff^ifj  tide,  iatfrtsU  thbfi 
und  dvmand^  of  Aer,  dt^  said  Fiora  Mure  Counitft  of  Lt&ud&tm^ 
and  her  heirs,  and  be  vestetl  In  aud  settled  upon  the  skid  Chartti 
Hope  and  William  Adam,  tlieir  heirs  and  assigns,  upon  truft,  to 
convey,  settle  and  assure  the  same,  to  and  for  such  usei  ii4 
estates,-  lice,  dc-,  as  the  Eugtisb  estates  were  previously  tub- 
ject  to, 

"  By  the  other  act,  passed  in  1813,  a  similar  e:xchaDge  wii 
authorised  of  the  remainder  of  tbe  Countess's  Scott  est&tes  tat 
other  lands  in  England,  over  which  the  same  trustees  alio  beU 
securities,  and  it  was  provide<l  ^  that  the  ICn^lisA  estates  therdn 
mentioned,  devisiii  as  aforesaid,  sbouhl  be  vested  and  settled  in 
trust,  and  l>c  at  the  disposal  of  the  said  Fhm  Mutt  CounieMM  «/ 
J>j*ifAj«ji,  subject  to  such  puwera,  provisoes,  declarations  and  agrep- 
mcnis,  as  she,  subsequent  to  the  5th  day  of  Miirch  1813.1 
directed,  limited  or  appt>inted,  or  as  slie  might  afterwards  i 
limit  or  apjHjinti  and  that  the  parts  of  the  lands  and  estalf  4 
Ltuidoun  therein  mcntif>ned  should  be  ahs<4u!eiy/>**f/  and  <E»^" 
charged  of  nU  ^Muttj  rujht^  aud  interest  of  the  said  Couaten 
and  her  heirs,  and  vested  and  st^ttied  in  tnisr,  to  be  conveyed 
and  assured  for  such  uses  and  eeiates,  and  snbjeet  to  m^ 
chains,  as  were  sub^sisiiug  in  r«*gard  to  the  lands  exchan^ 
therelbr,  by  virtue  of  the  said  will  of  Frauds  Eari  of  Huntmg- 
don,*  &c.,  &e* 

"It  is  not  deuie*!  that,  by  virtue  of  the  powers  confentd  fear 
the  said  acts  of  parU anient,  the  said  English  estates  ao  sccitKa 
to  Lady  I^udomi  were  sold  and  dispose<l  of,  and 
thereof  applied  towards  payment  of  the  debts  of  her  hn 
Set!  art,  *i5  of  summons,  i'^ariher,  the  statement  in 
of  the  noble  pursuer  (art*  23  of  summmis)  is  not  eontriiTe 
that,  *  upon  the  death  of  the  said  Francis  Marquis  of  liastia 
his  fat!ier,  in  the  year  11326,  fAe  purguer  ohhiiNrd  tttfhr  to  rAe  i 
ffimk  ajtd  estate  of  Loudoun  in  the  lifetime  of  bis^  said  moll 
free  fVoni  any  right  therein  In  ber  favour,  exf  epting  a  jovnini 
of  i:i5C»0  a-year,  which  bad  been  secured  to  her  over  the  ssH 
English  estates,  and  was  transferred  to  Uiudaun  as  tjelbre  mco-^ 
tionedf  all  in  terms  of  the  said  acts  of  parliammt  and  d&  ' 
therein  recited,' 

"  Although  her  Lmlysihip  was  thus  divested  of  Londotm,  s)i 
continued  to  epjoy  undisiputerl  jwsses.^ion  of  the  estate  cf  lion 
allan  till  her  death  tn  1841*  Immciliately  thereafter,  cl^ms 
to  tlie  succession  of  Rowallan  were  prvft^rred  for  every  member 
of  the  family  in  whosefavom*  a  plea  eould  be  set  up,  on  " 
most  subtle  construction  of  the  tailzie  be  fort*  quf*ltii»  I'p 
considering  the  whole  of  theab!e  and  elabomte  arguments  wbk 
have  btsen  presented  to  tlic  Court  in  support  of  the  scv 
claims,  I  am  of  opinion  that  the  til  le  of  the  Man|uis  of  Ha9tii^ 
to  Kowallan  is  preferable,  on  the  fitllo^f  hn^ '   t 

"  L  The  noble  Marquis,  at  tbe  priod  ^'  iLr*f  \ 

was  incont£Stibly  the  /leiV  of  iht  prtmuty  d  j  this  I 

By  tbe  marriage -contract  and  taibne  of  ITiu,  tiRc^tatecif  I 
allan  was  destined  to  beirs-male  of  the  marriiigv^  of  Coleu^ 
Campbell  and  Lady  Jean  lioyle,  &c.;  'whom  failing,  to  A^»H 
/tmifh  nod  thtir  heirs-/wti/c  /  the  late  Marehioness  wmi;  an  *'^ 
fciftfjfe.  and  the  present  uohle  &!arqu*S  is  her  heir' male.     He  f 
thus  dearly  tbe  party  callml  by  tlie  destination,  if  be  is  not  d[«; 
quaUAed  aud  excluded   by  any  »uh«e<iUcnt   provision  ef  ^^' 
taiUie,     But  in  contyquence  of  the  late  Marehiouess's  one 
transactions  and  of  her  conveyances  uf  Loudoun  to  the  ] 
cutitlet!  to  take  under  Lord  Huntingdon*s  settlement,  th 
purstiL-r  has  not  suecee^le^l  to  that  estaf«^  in  ttte  scnfe  fti! 
a  sound  construction  ofrt^^|j^^\y^i4^®l@a[^  ^ 


1844.] 


IN  THE  COURT  OF  SESSION,  <fec. 


25 


**  The  dause  of  the  marriage-contract  of  1720,  upon  which  it 
is  maintained  that  the  noble  pursuer  is  excluded  fix>ni  now  suc- 
ceeding to  Sowallan,  is  that  wherebj  it  is  provided  that  *■  the 
suocesaion  to  the  said  estate  of  RowalUn,  in  case  any  (^  the 
heirs  of  this  marriage  shall  succeed  to  the  estate  of  Loudoun, 
shall  take  place  acconling  cts  is  above  mentioned,  in  all  time  commg.' 
Bat  the  Marquis  has  not  succeeded  to  that  estate  in  the  sense, 
and  upon  the  right  and  title  contemplated  in  the  tailzie. 

**  In  order  to  bring  the  legal  effect  due  to  such  exclusions  in 
general,  to  the  most  fair  and  decisive  test,  it  shall  be  assumed, 
for  the  sake  of  argument,  that  the  tailzie  under  discussion  had 
dc^clared,  in  the  style  of  the  excluding  clauses  in  common  use, 
and  found  in  other  tiulzies  which  havv^  be3n  under  considers  t'on 
of  the  Court  in  former  cases, — that  *  in  case  any  of  the  heirs  of 
Kowallan  shall  succeed  to  the  estate  of  Loudoun,  they  should 
ipso/arto  be  incii>able  of  holding  Rowallan,  which  in  that  event 
should  devolve  on  the  next  heir ;'  still,-  even  a  provision  in  these 
terms  would  not  apply  to  the  right  under  which  the  noble  Mar- 
quis inherited  T/>udoun  on  the  death  of  his  father,  in  1826. 

**  The  terms  of  the  previous  acts  of  parliament,  the  new  deeds 
of  entail  executed  in  terms  thereof,  and  the  titles  expede  thereon 
at  the  death  of  the  first  Marquis,  in  1826,  enumerated  in  the 
summons,  show  that  the  noble  pursuer  then  acquired  right  to, 
and  entered  into  possession  of  Loudoun,  not  as  the  heir  of  his 
mother^  but  as  the  devisee  or  successor  of  stranger  purchasers, 
who  gave  Lady  Loudoun  the  price  or  value  of  her  ancient  estates, 
in  English  property,  which  she  sold  and  applied  to  her  own  use. 
The  Loudoun  estates  thus  became  surrogate  for  the  English 
estates ;  and  the  Marquis  is  no  more  disqualified  from  sucked- 
ing  to  Rowallan,  because  he  succeeded  to  Loudoun  by  a  singu- 
liur  title  on  his  fkther's  death,  than  he  would  have  been  if  his 
moUier  had,  by  a  different  species  of  onerous  transaction,  sold 
Loudoun  out  and  out,  imd  thus  left  the  Leicestershire  estates  to 
be  inherited  by  the  pursuer,  in  the  ordinary  course  of  the  ori- 
ginal devise  under  Lord  Huntingdon's  will. 

'^  It  is  freely  conceded,  that  while  these  clauses  of  exclusion 
or  devolution  in  tailzies  are  strictly  construed,  so  as  to  be  limited 
to  those  iMirties  only  whom  a  fair  construction  of  the  words  used 
brings  within  them, — ^they  are  so  enforced  in  principle  as  to 
make  them  apply  to  all  heirs  fairly  withui  the  meaning  and 
contemplation  of  the  makers  of  the  tailzie,— as,  when  it  is  de- 
clared in  a  tailzie  that  the  succession  of  the  estate  of  A  shall 
devolve  on  the  next  heir,  if  the  heir  in  possession  succeeds  to  a 
peerage,  the  disqu^flcation  is  held  equally  to  apply  to  the  case 
of  a  party  claiming  the  estate  as  heir  after  his  accession  to  the 
peen^e ;  and  other  analogous  cases  are  quoted  in  the  papers. 
Bat  ^Sae  there  is  no  VegaX  or  reasonable  presumption  that  the 
makers  meant  to  exclude  any  heirs  of  Rowallan  who  might  ac- 
quire Loudoun  on  new  and  singular  titles.  The  tailzie  occurred 
in  a  contract  of  marriage  between  the  only  brother  of  the  then 
Earl  of  Loudoun  and  the  heiress  of  Rowallan.  The  event  provided 
against  was  the  junction  of  the  successions  then  in  prospect;  on  the 
sabsisting  investitures.  But  that  contingency  has  not  been 
realizxMl,  and  never  can  be  so  now,  as  the  old  titles  and  inves- 
titure under  which  alone  the  heir  of  Rowallan,  or  any  other 
party  could  succeed  to  Loudoun  at  the  date  of  the  entail,  are 
abrogated  and  altered,  and  the  property  is  idienattd  for  ever. 

^  Suppose  Uie  disqualification  had  been  similar  to  that  which 
oocarred  in  the  Elphinstone  case,  and  had  been  declared  to  take 
efllect  by  the  succession  of  any  of  the  heirs  of  Rowallan  to  the 
old  peerage  of  Loudoun,  and  let  the  case  be  put  that  this  title 
had  been  extinguished  by  the  attainder  of  an  heir,  and  a  patent 
to  the  same  title  in  the  British  peerage  had  been  granted  to  the 
fiunUj  by  the  Sovereign  in  later  times,  surely  an  heir  of  Row- 
allan would  not  have  fSdlen  witliin  the  exclusion,  on  succeeding 
to  the  new  title. 

*<  It  is  equally  clear  in  the  present  case,  that  the  Marquis  of 
Hastings  does  not  take  the  estates  of  Loudoun  as  heir  under  the 
title  contemplated  in  the  tailzie.  On  the  contrary,  these  estates 
were  onerously  transferred  to  the  trustees  and  heirs  of  Lord 
Huntingdon ;  and  the  Marquis,  in  obtaining  these  estates  on  his 
flither's  death,  in  1826,  did  not  take  them  as  her  heir,  but  as  the 
heir  and  devisee  und^  Lord  Huntingdon's  trust.  In  taking  under 
sMh  a  title,  the  Marquis  in  no  respect  represents  his  mother, 
and  would  not  be  liable  for  her  debts,  if  she  bail  left  any.  He 
is  in  the  same  situation  as  if  the  trustees  of  T^rd  Huntingdon 
1mA  pmyAased  the  Loudoun  estates  and  settled  them  on  his 
LonulUp.  I  cannot  view  the  succession  to  the  estate  of  Lou- 
doiiBy  wWeh  was  provided  in  the  deed  of  1720,  as  disqualifying 
a*  Mr  of  destinatMm  fhmi  succeeding  to  Rowallan. 


**  XL  Even  if  the  estates  of  Loudoun  had  been  held  by  the 
late  Marchioness  of  Ha^itings  till  her  death,  on  the  ancient 
investiture  subsisting  at  the  date  of  the  tailzie  of  1720, 1  am  hi-' 
dined  to  hold  that  her  son,  the  present  Marquis,  could  not 
be  viewed  as  an  heir,  within  the  class  of  those  debarred  fVom 
succeeding  to  Rowallan,  by  the  very  peculiar  clause  of  the 
tailzie  on  which  the  question  in  that  case  would  have  depended. 

"  Tlie  clause  is  of  unusual  structure,  and  in  some  points  hard 
to  be  understood.  Had  the  makers  of  the  tailzie  intended  to 
prevent  the  junction  of  the  two  estates  in  aU  cases,  a  very  sim- 
ple provision,  in  the  most  common  style  of  form,  would  have 
sufficed ;  as,  for  instance,  *  that  in  case  any  of  the  heirs  before 
named  should  succeed  to  the  honours  and  estate  of  Loudoun, 
they  should  forfeit,  or  be  incapable  to  hold  the  estate  of  Row- 
allan, which,  in  that  event,  should  ipso  facto  devolve  on  the 
next  heir  of  tailzie,'  &c.  &c.  There  are  many  examples  in  the 
charter-chests  of  Scots  families  of  clauses  to  the  preceding 
eff*ect ;  and  indeed  some  are  quoted  in  the  analogous  cases  cited 
as  authorities  in  the  pleadings  in  this  cause.  But  it  is  impos- 
sible to  give  the  clause  in  the  Rowallan  settlement,  as  framed, 
that  extensive  interpretation,  or  to  suppose  that  the  makers  of 
the  tailzie  contemplated  or  meant  any  such  general  and  indis- 
criminate exclusion,  as  to  disqualify  everi/  heir  of  entail  from 
holding  the  two  estates  at  the  same  time. 

"  On  the  contrary,  the  provision  in  question,  wliich  is  so  mi- 
nute and  specific  in  its  terms,  appears  to  have  been  framed  to 
meet  three  contingencies  in  the  male  succession,  anticipated  as 
earl^  possible  occurrences  in  the  then  state  of  the  Loudoun 
family : — (1.)  It  provides  for  the  case  of  there  being  only  one  son 
of  the  marriage,  and  of  that  son  succeeding  to  the  honours  and 
estate  of  Loudoun ;  in  which  event,  it  is  directed  that  {though 
there  be  daughters^  for  which  case  no  provision  was  made),  the 
second  son  of  this  only  son  shall  succeed  to  Rowallan.  (2.)  In 
the  event  of  the  only  son  of  the  marriage  having  no  second  son, 
but  implying  that  he  miglit  have  one  son  and  daughters  ^xxtyvr'mg 
him,  it  is  provided  that  *  the  eldest  daughter  of  this  only  son  is 
to  succeed  to  the  said  estate  of  Rowallan.*  (3.)  If  there  were 
two  sons  of  the  first  marriage,  *  then  the  second  son  is  to  succeed 
to  the  estate  of  Rowallan,  in  case  the  eldest  son  shall  succeed  to 
the  estate  of  Loudoun.^  And  as  applicable  to  all  the  cases  before 
enumerated,  it  is  declared  that,  *  so  soon  as  the  son  of  tliis  mar- 
riage, or  others  foresaid,  shall  accept  of  the  honours  and  estate  of 
Loudoun,  then  the  rents  of  the  said  estate  of  Rowallan  are  to  be 
managed  and  improven  for  the  use  and  behoof  of  the  next  heirs 
of  tailzie,'  &c. — ^thus  making  the  acceptation  of  the  honours  and 
estate  of  Loudoun  the  commencement  of  that  heir's  incapacity 
to  hold  Rowallan. 

**  Farther,  upon  a  minute  analysis  of  this  clause,  it  is  thought 
that  the  first  branch  of  it  was  meant  only  to  r^ulate  the  suc- 
cession of  sons  in  the  first  generation,  bom  of  the  contracting 
spouses ;  and  that  view  of  the  case  is  taken  by  Lady  Sophia 
Hastings,  the  leading  defender,  as  affording  the  only  probable 
explanation  of  the  clause — (See  revised  case  for  Lady  Sopliia 
Hastings,  pp.  26,  27.)  But  neither  the  late  Marchioness,  nor 
her  son,  the  noble  pursuer,  fall  within  the  description  or  class 
of  any  of  the  heirs  of  the  first  generation,  whose  succession  is 
regulated  by  the  leading  branch  of  the  excluding  clause  hero 
founded  on.  The  Marchioness  herself  was  a  female  heir,  the 
onbf  child  of  an  heir-male,  and  no  provision  was  made  for  the 
succession  of  any  female  heirs  in  the  first  generation.  This  is 
the  more  remarkable,  as  the  existence  of  daughters  was  antici- 
pated in  the  very  clause  of  the  contract  now  under  considera- 
tion. The  noble  pursuer  also  is  the  only  son  and  heir-male  of 
an  heir-female,  and  the  succession  of  such  an  heir,  at  least  in 
the  first  generation,  was  left  unregulated  by  the  leading  branch 
of  the  excluding  clause. 

**  According  to  the  preceding  view  of  that  clause,  if  the  fiunily 
of  the  contracting  spouses  had  consisted  only  of  daughters, 
without  any  sons,  the  eldest  would  certainly  not  have  been  dis- 
qualified under  the  first  branch  of  the  excluding  clause  firom 
inheriting  both  estates ;  she  would  not  have  been  bound,  on  suc- 
ceeding to  Loudoun,  to  give  up  Rowallan  to  her  younger  sister ; 
and  this  being  admitted,  the  excluding  clause  is  equally  inap- 
plicable to  her  issue.  Indeed,  it  can  hardly  be  plausibly  in- 
ferred, that  the  tailziers  meant  to  enforce  any  limitation  on  the 
succession  of  remoter  heirs,  which  they  purposely  omitted  to 
attach  to  the  heirs  of  the  same  class  (u  e.,  on  tlie  succession  of 
daughters)  in  ihe  first  generation. 

"  But  it  is  said,  that  the  excluding  clause  has  other  pro- 
visions on  which  the  defenders  in  the  principal  action  place 
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more  reUanoe.  The  clause  in  question,  after  regulating  the 
rights  of  the  sons  of  the  first  marriage,  and  their  children,  pro- 
ceeds tlius  (printed  contract,  p.  11) : — ^  And  that  the  succession 
to  the  said  estate  of  Bowallau,  in  case  any  of  the  heirs  of  this 
marriage  shall  succeed  to  the  estate  of  Loudoun,  shall  take  place 
according  as  is  above  mentioned,  in  all  time  coming ;  and  so  soon 
as  the  sou  of  this  marriage,  or  others  aforesaid,  shall  accept  of 
the  honours  and  estate  of  Loudoun,  then  the  rents  of  the  said 
estate  of  Rowallan  are  to  be  mana^  and  improven  for  the  use 
and  behoof  of  the  next  heir  of  tailzie,  who  shall  succeed  to  the 
said  estate  of  Rowallan  in  manner  foresaid,  and  that  at  the  sight, 
and  by  the  advice  of  Alexander  Earl  of  Eglintoun,*  &c.  &c. 

"  The  defenders,  who  have  entered  into  the  most  elaborate 
argument  against  the  noble  Marquis,  contend  that  the  preceding 
branch  of  the  excluding  clause  applied  to  all  the  heirs  of  the 
marriage,  whether  male  or  female,  and  whether  within  a  similar 
class  to  those  specified  in  the  antecedent  branch  of  the  excluding 
clause  or  not.    But  I  cannot  accede  to  that  construction. 

"  In  the  first  place,  if  it  was  the  meaning  of  the  makers  of  the 
tailzie  to  apply  the  clause  of  exclusion,  or  separation  in  the 
succession  of  these  two  estates,  to  all  the  heirs  of  the  marriage, 
and  to  devolve  the  succession  of  Rowallan  in  all  cases  on  the 
next  heir  of  tailzie,  why  provide  for  the  exclusion  of  the  special 
heirs  announced  in  the  primary  and  leading  branch  of  the  clause  ? 
The  general  words  in  the  subsequent  part  of  the  same  clause 
(as  interpreted  by  the  defenders),  would  have  efiected  that  object 
in  the  most  simple  and  intelligible  manner.  It  is  presumable, 
therefore,  that  the  exclusion  from  Rowallan  was  not  meant  to 
be  general  and  indiscriminate  on  the  succession  of  every  heir 
of  entail  to  Loudoun,  but  was  only  meant  to  apply  to  the  special 
cases  of  the  same  kind  and  description  as  those  enumerated  in 
the  outset  of  the  excluding  clause.  This  is  sufficiently  indi- 
cated in  the  subsequent  part  of  the  same  clause. 

"  In  the  next  place,  although  the  branch  of  the  clause  under 
consideration  is  apparently  directed  to  the  case  of  ani/  of  the 
heirs  of  this  marriage  succeeding  to  Loudoun,  the  terms  and  im- 
port of  the  succeeding  part  of  the  clause  are  sufficient  to  show 
that  it  was  limited  to  cases  similar  to  those  mentioned  in  the 
immediately  preceding  branch  of  the  excluding  clause ;  for  the 
succession  of  Rowallan  was  not  directed  to  pass  to  the  next  heir 
in  the  destination,  but  *  according  as  is  above  mentioned,*  This 
plainly  refers  to  the  order  mentioned  in  the  preceding  part  of 
the  same  clause,  whereby  the  succession  of  male  heirs  is  regu- 
lated, as  in  the  case  of  a  son  of  the  marriage  having  two  sons ; 
or  of  his  family  consisting  of  a  son  and  a  daughter ;  but  the 
clause  was  inapplicable  to  daughters  and  their  issue,  as  to 
whose  succession,  even  in  the  first  generation,  no  provision  was 
made  in  any  part  o(  the  excluding  clause. 

"  The  clause  thus  falls  to  be  r^id  as  providing,  that  *  in  case 
any  of  the  future  heirs  falling  within  the  legal  description  of 
those  before  specified,  shall,  under  similar  circumstances,  succeed 
to  the  estate  of  I^udoun  at  any  future  period  during  the  sub- 
sistence of  the  tailzie,  then  the  succession  to  the  said  estate  of 
Rowallan  shall  take  place  according  as  is  above  mentioned,  in  all  time 
coming.*  That  provision  would  not  comprehend  the  late  Mar- 
chioness of  Hastings,  as  she  was  not  in  the  predicament  of  any 
of  the  parties  *  above  mentioned,*  whose  succession  was  specially 
regulated  by  the  excluding  clause. 

**  Neither  can  it  be  assumed  that  it  was  an  irrational  and  ca- 
pricious distinction  to  exempt  female  heirs  from  clauses  of  ex- 
clusion, which  were  imposed  on  male  heirs  under  the  same  set- 
tlement. As  Rowallan  seems  to  have  been  inheritable  by  fe- 
males from  an  ancient  period,  the  maker  of  the  tailzie  (who  was 
herself  a  female  heir  married  to  a  Peer)  evidently  did  not  choose 
to  make  any  provision  to  exclude  daughters  marrying  noblemen 
from  the  succession  to  Rowallan  ;  and  when  she  did  not  go  that 
length,  she  must  have  foreseen,  what  was  very  obvious,  that  the 
name  and  title  of  Rowallan,  as  a  separate  barony,  would  not  be 
more  effectually  lost  by  her  inheritance  of  Loudoun,  if  that 
peerage  descended  to  her,  than  it  would  be  by  her  marrying  any 
other  peer,  which  was  never  intended  to  be  prohibited. 

"  In  another  view,  it  is  possible  that  the  framer  of  the 
tailzie  might  not  be  aware  that  the  earldom  of  Loudoun  de- 
scended to  female  heirs,  as  there  were  few  peerages  granted  to 
heirs  whatsoever  at  the  date  of  that  creation  (1633.)  It  may 
have  been  imder  that  misconception  that  the  parties  omitted 
any  exclusion  applicable  to  female  heirs,  in  case  of  their  succes- 
sion to  the  honours  of  Loudoun.  In  fkct,  the  phraseology  of 
the  deed  itself  rather  tends  to  show,  that  the  framers  of  the 
tailzie  8upi>oscd  that  the  honours  and  estate  of  Loudoun  were 


limited  to  male  heirs.  It  has  been  shown  that  it  was  the  suc- 
cession of  sons  only,  and  their  issue,  in  particular  caaes,  that 
was  regulated  in  the  first  generation.  And  in  the  exdoaion 
clause  itself  the  provision  is,  that  *  so  soon  as  the  scm  of  tins 
marriage,  or  others  foresaid,'  (it  may  be  read  grandson  or  second 
son,)  ^  shall  accept  of  the  honours  and  estate  of  Loudoun,'  th^i 
the  rents  of  Rowallan  are  to  be  managed  and  improven  for  be- 
hoof of  the  next  heir  of  tailzie. 

'*  On  these  different  grounds,  it  is  supposed  that  the  makers 
of  this  tailzie  did  not  intend  the  second  branch  oi  the  ezcluding 
clause  to  apply  to  all  the  heirs  of  tailzie  enumerated  in  the  de*- 
tincUion  of  the  settlement,  but  only  to  those  in  the  same  class 
and  predicament  with  the  heirs  referred  to  in  the  outset  of  the 
particular  clause  in  which  the  regulating  provision  oocnrs. 
Upon  any  other  construction,  it  is  difficult  to  apply  and  give 
effect  to  the  words,  that  the  next  heir  sliall  succeed  to  Rowafian, 
*■  according  as  is  above  mentioned.*  These  words,  according  to 
well  recognised  rules  of  interpretation,  must  be  exhausted ;  and 
they  will  be  so,  by  holding  them  as  intended  to  direct  that  the 
same  order  of  succession  which  is  prescribed  for  male  heirs  in 
i\iQ  first  generation  should  take  place  as  to  heirs-male  and  their 
issue,  in  all  time  coming. 

"  The  view  now  taken  of  the  provision  in  question  is  in  ac- 
cordance with  the  soundest  rules  of  construction  recognised  in 
the  law.  It  is  true  that  Lord  Eldon,  in  a  passage  founded  on 
by  the  defender,  laid  it  down  in  the  Roxburghe  case,  that  *  you 
cannot  reject  a  phrase,  except  where  it  is  absolutely  necessary 
that  you  should  reject  it ;'  but  it  has  never  been  proposed  to 
reject  the  term  *  any  heirs*  here.  It  is,  however,  unquestion- 
ably competent  to  show,  by  the  context  of  a  clause,  or  by  other 
expressions,  in  the  very  deed  under  construction,  that  any  technical 
expression  (more  especially  a  term  so  flexible  in  its  nature  as 
*■  heirs*)  has  been  used  in  a  limited  sense.  That  principle  of  con- 
struction is  manifestly  necessary  to  prevent  a  deed  from  bdng 
nullified  by  isolated  expressions,  attempted  to  be  enforced  con- 
trary to  the  general  scope  and  sense  oi  the  deed.  According^, 
the  noble  and  learned  Judge  whose  opinion  in  the  Roxbui^he 
case  has  been  already  quoted,  fully  admitted,  in  otlier  passages 
of  his  speech  in  the  same  cause,  the  doctrine  now  laid  down. 
Afrer  stating  that  effect  is  always  to  be  given  to  the  obvious 
meaning  of  words,  his  Lordship  made  the  following  important 
qualification  : — '  Unless  you  can  satisfy  yourself  that  the  author 
of  the  deed  did  not  intend  that  such  should  be  taken  to  be  the 
meaning  of  the  words  he  has  used,  and  unless  you  collect  (I  think 
I  may  safely  add  that,  and  I  abstain  from  going  farther)  that 
that  is  not  the  meaning  of  the  language  of  the  author  of  the  deed, 
from  wliat  the  author  of  that  deed  has  himself  by  the  deed,  told 
you  is  the  meaning  of  his  language.* 

"  This  doctrine  hardly  required  the  sanction  of  any  distin- 
guished name  to  support  it,  as  it  is  founded  on  principles  of 
justice  and  common  sense,  which  must  be  universally  adopted ; 
and  its  application  to  the  present  question  is  alike  ob>ious  and 
decisive.  A  term  of  acknowledged  flexibility  in  law  has  been 
used  in  one  branch  of  the  excluding  clause  of  tliis  tailzie,  which, 
if  understood  in  its  most  comprehensive  and  unqualified  sense, 
would  render  the  deed  inconsistent  with  other  provisions  of  the 
granters  in  the  same  instrument,  and  even  in  the  same  clause.  The 
term  is  not  rejected,  neither  is  any  extraneous  document  resorted  to 
for  trying  its  meaning ;  but  it  is  construed  and  governed  by 
other  expressions  and  provisions  in  the  same  settlement,  which 
show  that,  according  to  every  reasonable  inference  that  can  be 
drawn  as  to  the  meaning  of  the  granters,  the  term  was  used  in 
a  limited  sense. 

"  Upon  the  whole,  then,  it  appears  to  be  a  safe  and  soimd  in- 
terpretation of  the  clause  on  which  the  present  question  de- 
pends, to  hold  that  the  *  heirs  declared  incapable  of  holding 
Rowallan  on  tlieir  succession  to  Loudoun,*  were  only  those  heirs 
in  all  time  coming,  who  might  be  in  the  same  predicament,  and 
possess  the  same  technical  character,  with  those  of  the  first  ge- 
neration, specified  in  the  leading  branch  of  the  same  clause.  On 
that  construction  of  the  deed,  it  is  evident  that  the  noble  pur- 
suer would  not  have  fallen  within  that  class,  even  if  he  had  in- 
herited the  estate  of  Loudoun  as  an  heir  of  that  family,  under 
the  ancient  investiture,  on  which  the  parties  relied,  at  Uie  date 
of  the  contract.    But, 

"  in.  In  another  view,  if  it  could  be  held,  that  the  clause  de- 
claring *  the  succession  to  the  said  estate  of  Rowallan,  in  case  of 
any  of  the  heirs  of  this  marriage  succeeding  to  the  estate  of 
Loudoun,  shall  take  place  as  is  above  mentioned,* — ^is  to  be  read 
with  reference  to  the  (urder  of  the  auccesMoa  mentioned  m  HOB., 
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thstutation  ciattM  of  the  taQtie, — ^tben  the  guccossion  of  Rowallan 
mvaX  DOW  devolTo  on  Lord  RnwdoKj  liho  was  undoabtedlj  the 
next  heir  of  tailzie  at  the  death  of  the  last  heir  in  1841,  under 
the  {Hioiarj  destination  of  the  entail.  At  the  late  Marchioness's 
death,  and  not  earlier,  could  the  rents  have  been  managed  and 
improven  for  his  behoof,  as  it  was  only  then  that  Lord  Rawdon*8 
father  should  be  riewreil  as  *  harinpr  succeeded  to  the  estate  of  Loh- 
douuj*  under  the  investiture  subsisting,  and  contemplated  at  the 
date  of  the  tailzie,  if  the  estate  had  not  been  onerously  alienated 
by  the  late  Marchioness  long  before  her  death. 

**  IV.  With  reference  to  the  peculiar  plea  of  Lady  Sophia 
HastioffSj  it  humbly  appears  to  me  not  to  be  maintainable.  Her 
Ladyship  seems  to  contend,  that  her  position  as  next  heir  of 
t^lzie  to  her  mother  in  Rowallan  became  fixed  the  instant  that 
the  late  Marchioness  entered  into  possession  of  both  estates ; 
that  her  Ladysliip  might  not  be  obliged  to  denude  of  Rowallan 
during  her  life ;  but  that  her  eldest  son  lost  all  right  of  succes- 
sion to  Rowallan  whenever  his  mother  sacceeded  to  Loudoun ; 
that  the  legal  character  and  rights  of  apparency  were  forthwith 
transmitted  to  tlie  eldest  daughter,  if  there  was  only  one  son  ; 
who  from  that  period  lost  his  place  in  the  destination,  and  would 
not  have  been  entitled  to  claim  Rowallan,  at  least  in  competition 
with  his  sisters,  even  if  his  mother  had  sold  Loudoun  to  a 
stranger,  and  had  consmned  the  price  many  years  prior  to  her 
death ;  thus  leaving  nothuig  of  the  ancient  possession  of  Lou- 
doun for  her  son  to  claim  and  accept  of. 

**  It  is  manifest  that  a  proyision  so  extraordinary  and  so  strin- 
gent for  the  exclusion  of  a  constituted  heir  of  destination,  whe- 
ther he  should  inherit  the  contemplated  estate  or  not,  would 
require  very  clear  and  unmistakeable  terms  indeed  to  establish 
it ;— in  so  &r  as  our  books  of  style  and  reports  afford  any  infor- 
mation'on  the  subject,  it  has  no  example  in  Scots  conveyancing ; — 
and  when  the  plea  is  considered,  it  appears  to  me  that  her  I^y- 
ship's  construction  is  greatly  too  subtle  and  unsound  to  be  en- 
titled to  any  weight ;  and  in  truth,  that  it  is  at  variance  both 
with  the  words  used,  and  with  every  reasonable  coiyecture  that 
can  be  formed  of  the  real  intention  of  the  entailers. 

**  In  the  first  place,  the  terms  used  in  different  parts  of  the 
excluding  clause,  demonstrate  in  the  clearest  manner  that  the 
iiK^padty  of  the  several  heirs  of  destination  in  Rowallan  to 
daim  that  succession  was  not  meant  to  commence  with  the 
accession  o€  his  predecessor  to  both  estates,  but  with  his  own 
acceptation  and  entry  to  the  inheritance  of  Loudoun.  Thus, 
had  there  been  two  sons  of  the  first  marriage  (of  the  contracting 
spouses)  it  was  provided  that  the  second  son  should  succeed  to 
liowallan,  *  in  case  the  eldest  son  shall  succeed  to  Loudoun  ;*  and 
the  power  given  to  manage  and  improve  the  rents  of  Rowallan 
for  behoof  of  the  next  heir  of  tailzie  (it  is  presumed  if  in  mi- 
nority), is  declared  to  commence  '  so  soon  as  the  son  of  this 
marriage,  or  others  foresaid'  (without  any  preference  to  daugh- 
ters), '  shall  ACCEPT  of  the  honours  and  estate  of  Loudoun.'  These 
words  fix  decisively  and  infiexibly  the  period  at  whicli  the  ex- 
cluding clause  was  to  oome  into  operation  against  any  heir 
holding  a  pUce  in  the  destination  of  Rowallan :  it  was  only  on 
the  actual  accession  of  the  heir  himself  to  Uie  estate  of  Lou- 
doun, without  regard  to  the  legal  character  and  possession  of 
his  predecessor. 

**To  hold  the  excluding  clause  as  pleadable  to  luiy  other 
pflfect  would  be  contrary  to  every  rational  view  of  its  object 
and  purpose.  The  heirs  of  the  marriage  could  only  be  disquali- 
fied from  holding  Rowallan  because  they  were  sufficiently 
provided  for  on  getting  Loudoun ;  but  if  that  property  never 
reached  them,  and  if  the  rights  and  titles  thereto,  subsisting 
at  the  date  of  the  tailzie,  were  extinguished  prior  to  the  suc- 
cession of  any  heir,  there  is  no  reason,  either  upon  the  words 
used  or  upon  the  sense  of  the  clause,  for  the  exclusion  of  a  party 
who,  under  other  circumstances,  would  have  enjoyed  a  valuable 
raooeseioD  in  Loudoun. 

*^  It  is  obvious,  that  provisions  as  to  the  *  succession*  of  heirs 
may  refer  either  to  the  prospect  of  succession,  or  to  the  actual 
acceasim  of  heira  to  an  inherttance.  The  Utter  is  the  most  com- 
mon and  po^oiar  acceptation  of  the  term ;  and  it  is  also  the 
sense  in  which  it  is  generally  used  in  this  tailzie.  It  is,  how- 
ever, mtgned  for  Lady  Sophia,  that  when  the  tailzie  provided 
*  that  tlw  tueeession  to  Rowallan  should  take  place  as  is  above 
"MafiMe^  ID  case  any  heir  succeeded  to  Loudoun,*  this  was 
>7BonyiDOQ»  with  a  provision,  that  <  when  any  heir  of  tailzie 
sMifroBi  the  state  of  the  fiunily,  hold  both  the  estates  of  Lon- 
2^  nd  BowaUan  at  the  same  ttme^  the  second  son  of  such 
hii^iitaDBfiiiliBg,  the  «ldtH  dMighter,  ihaQ  from  theooeforth 


be  entitled  to  succeed  to  Rowallan,  when  the  succeesion  thereto 
opens.'  It  is  unnecessary  to  observe  that  the  clause,  as  actually 
standing  in  the  deed,  warrants  no  such  paraphrase. 

'*  But  esto,  that  the  clause  had  been  expressed  in  the  very 
terms  now  supposed,  I  should  have  held,  that  nevertheless  a 
condition  ufets  implied,  from  the  very  nature  and  object  of  the 
provision,  that  the  eldest  son  and  primary  heir  of  destination 
should  obtain  actual  possession  of  the  inheritance  of  Loudoun, 
before  he  could  forfeit  his  place  in  the  destination  of  Rowallan. 
The  clause  would  have  been  construed  as  tantamount  to  a  pro- 
vision, *  that  if  any  heir  should  succeed  to  both  estates,  his 
eldest  son  should  inherit  Loudoun ;  and  the  aecoad  son,  whom 
failing,  the  eldest  daughter,  shall  succeed  to  Rowallan ;'  and  it 
is  plain  that  a  provision  of  that  import  could  not  take  effect  if 
Loudoun  had  been  alienated  from  the  family,  before  the  period 
of  the  eldest  son's  succession  arrived. 

"  This  branch  of  the  case  hardly  requires  or  admits  of  farther 
elucidation.  When  it  is  maintained  for  Lady  Sophia  that  an 
heir  of  destination,  on  succeeding  to  both  estates,  does  by  that 
act,  and  from  the  moment  of  her  succession,  attach  a  forfeiture 
to  her  eldest  son,  and  that  he  is  incapable  of  claiming  Rowallan 
(at  least  in  competition  with  a  sister)  though  he  has  been  wholly 
disappointed  of  the  contemplated  succession  of  Loudoun,  by 
onerous  sales  and  alienations  of  his  predecessor  long  before  her 
death ; — that  is  a  construction  of  the  deed  so  nove^  unreason- 
able and  inexplicable,  that  nothing  but  the  most  express  pro- 
vision, in  clear  and  unequivocal  language,  confirmed  by  the 
other  clauses  of  the  deed,  could  justify  its  enforcement.  If  it 
be  a  rule  of  law,  that  clauses  of  forfeiture  or  conditions  of  ex- 
clusion in  settlements,  are  not  to  be  stretched  beyond  the  cases 
specified  in  the  deed,  or  those  bona  fide  falling  within  the  same 
rule,  it  is  still  more  clear  that  a  construction  ought  not  to  be 
lightly  admitted  which  would  exclude  from  an  entailed  succes- 
sion an  heir  of  destination  who  has  not  got,  and  never  can  get 
the  consideration  in  respect  of  which  alone  an  exclusion  was 
directed  against  the  heirs.  Taking  the  whole  clauses  of  this 
deed  in  connection  with  one  another,  it  is  apprehended  tlrnt  the 
rigid  construction  now  contended  for  is  not  reconcileable  either 
with  the  meaning  of  the  entailers,  or  with  the  structure  and 
expressions  of  the  tailzie. 

"  Upon  these  grounds,  I  am  humbly  of  opinion  that  decree 
should  be  pronounced  in  terms  of  the  libel  in  the  action  at  tho 
Marquis  of  Hastings's  instance,  and  that  his  Lordship  should 
be  assoilzied  from  the  actions  at  the  instance  of  the  other  com- 
petitors." 

Lords  Murray  and  Robertson : 

'*  We  concur  in  the  opinion  of  Lord  Cuninghame. 

Lord  Ivory : 

**  I  am  of  opinion  that  the  claim  of  Lady  Sophia  Hastings 
should  be  sustained.  I  arrive  at  this  conclusion  substantially 
upon  the  same  grounds  that  have  already  been  so  fully  explained 
under  tho  first  two  heads  of  Lord  Moncreiff 's  opinion. 

"  The  case,  as  it  appears  to  me,  involves  no  question  o(  for- 
feiture. It  is  one  purely  of  destination.  And  as  such,  it  turns 
altogether  upon  the  reading  of  that  after  clause  in  the  deed  of 
entail,  whereby  the  primary  destination,  as  it  occurs  in  the 
earlier  portion  of  the  deed,  is  subjected  to  certain  most  impor- 
tant conditions  and  modifications. 

"  Without  resuming  the  argument  in  detail,  the  true  reading 
of  the  clause  is,  in  my  humble  opinion,  simply  this : — 

"  1.  If  the  party  succeeding  to  the  honours  and  estate  of 
Loudoun  be  an  *  onfy  son*  (of  lAidy  Jean  Boyle's  marriage  with 
Mr  Campbell),  the  succession  to  Rowallan  is  to  be  propelled  to 
the  *  second  son  of  this  only  son  ;*  or  if  such  *  only  son'  have  no 
second  son,  then  '  the  eldest  daughter  of  this  only  son  is  to  suc- 
ceed to  tho  said  estate.' 

"  2.  If  the  party  succeeding  to  the  honours  and  estate  of  Lou- 
doun be  one  of  *  two  son^  (of  this  present  marriage),  it  is  the 
second  of  these  sons  who  shall  succeed  to  Rowallan. 

"  3.  If  the  party  succeeding  to  the  honours  and  estate  of 
Loudoun  be  neither  an  *  only  son,*  nor  one  of  *  two  sons*  of  th« 
marriage,  but  yet  fall,  otherwise  and  generally,  within  the  cha- 
racter and  description  of  *  any  of  the  heirs  of  this  marriag^  (there- 
Iwr  including  not  merely  the  whole  class  of  heirs-male,  but 
daughters  of  the  marriage,  and  other  heirs-female^  whether  soilt 
or  daughters),  then  the  succession  to  the  estate  of  Rowallan 
shall  still  take  place  '  according  as  is  above  mentioned,  in  aU 
time  cmmg:    That  is  to  soy,  the  *  seo&id  sm  ow  thb  pabvy  89- 


2(> 


REPORTS  OF  CASES  DECIDED 


[November 


BUCCBEDiKO  to  the  honoan  and  estate  of  Loudoun,  where  that 
partj  has  ttoo  sons,— or  if  such  party  hare  no  second  son,  then 
the  eldest  daughter' — shall  (under  the  analogy  of  case  1  supra) 
succeed  to  Bowallan ;  unless  such  party  happen  himself  to  be 
oneof^  two  sons,^  when  (under  tlie  analogy  ot  case  2)  the  second 
of  these  sons  shall  succeed  in  preference  to  the  family  of  his 
brother. 

**  I  do  not  see  how  this  conclusion  can  well  be  avoided,  un- 
less it  be  denied  that,  under  the  words  '  anw  of  the  heirs  of  this 
marriage,'  h&rs-female  as  well  as  heirs-moJe  are  to  be  held  in- 
cluded. But  seeing  that  the  primary  destination  of  the  entail, 
throughout  ail  its  subdivisions,  calls  '  heirs-femaie*  in  so  many 
words,  and  not  less  distinctly  and  anxiously  than  it  calls  '  heir- 
mo^'  it  seems  to  me  that  such  a  reading  would  be  altogether 
inadmissible. 

"  Holding  the  above  construction  of  the  deed  to  be  the  true 
one,  there  is  no  longer  any  difficulty  in  the  case. 

"  it  is  clear  that  if  the  present  question  had  occurred  but  one 
stage  farther  buck, — that  is  to  say,  if  James  Mure  (5th  Lord 
Loudoun)  had  been  the  father  of  the  late  Marquis  of  Hastings, 
and  of  his  sister  Lady  Sophia, — the  right  ot  Lady  Sophia  would 
have  been  incontestible.  For,  on  this  supposition,  case  1  would 
have  affiled  in  temUnisj  James  Mure  being  an  '  <mhf  son*  of  the 
marriage,  and  having  no  second  son  (the  Marquis  of  Hastings 
being  an  only  son),  his  eldest  daughter  (or,  in  other  words,  Ijady 
Sophia),  must  have  succeeded. 

''  But  the  species  facti,  as  it  actually  arises  in  this  question, 
leads  to  the  same  result ;  for,  under  case  3,  Flora  Marchioness 
of  Hastings,  mother  of  the  late  Marquis,  and  of  Lady  Sophia, 
was  (not  less  than  her  &ther,  James  Mure,)  '  an  heir  of  this  mar- 
riage,' who  succeeded  to  the  honours  and  estate  of  Loudoun,  If  she 
had  had  *  two  sons,'  the  second  would  have  succeeded  to  her  in 
Rowallan,  and  not  the  Biarquis,  as  eldest.  But  she  had  not 
*  two  sons,'  and  the  question  arising  between  her  *  only  son' 
and  her  *  eldest  daughter^*  it  is  the  latter  who  is  entitled  to  suc- 


**  I  do  not  enter  into  the  question  raised  under  the  third  head 
of  Lord  Moncreiff*s  opinion.  For  as  the  present  case  is  ruled 
by  the  succession  to  the  honours  and  estate  of  Loudoun,  not  of 
the  late  Marquis,  but  of  his  mother,  the  change  operated  by  that 
event  upon  the  primary  destination  of  the  Bowallan  entail  can- 
not be  affected,  whatever  may  have  been  the  course  followed  by 
that  Lady  in  reference  to  the  disposal  of  her  rights  after  she  so 


At  advising, 

Lord  Justice-  General — Although  there  are  many  circumstances 
arising  from  my  relationship  to  the  different  competitors  now 
before  the  Court,  under  the  entail  of  the  estate  of  Jiowallan,  to 
which  my  great-grandfiather  was  a  consenting  party,  as  well  as 
from  my  having  acted  as  a  commissioner  for  the  ilarquis  and 
Marchioness  of  Hastings,  in  regard  to  the  second  act  of  parlia- 
ment that  has  been  founded  on  by  the  parties,  which  would  have 
made  it  desirable  for  me  to  avoid  giving  judgment  in  the  case ; 
yet,  as  no  legal  declinature  does  apply  to  me,  I  am  bound  to 
deliver  the  opinion  I  have  formed,  on  a  deliberate  consideration 
of  the  arguments,  which  have  been  so  ably  and  elaborately  sub- 
mitted by  the  parties. 

The  whole  cause  having  been  remitted  by  your  Lordships  for 
the  consideration  of  the  Judges  of  the  Second  Division  and  Lords 
Ordinary,  we  have  now  received  their  opinions,  which  very  ma- 
terially differ  as  to  the  competitor  entitled  to  be  preferred  to 
the  succession  of  the  estate  of  Rowallan,  which  opened  on  the 
death  of  the  Countess  o(  Loudoun,  widow  of  the  late  Marquis 
of  Hastings,  who,  as  the  heiress  of  her  father,  James  Earl  of 
Loudoun,  had  possessed  the  estate  of  Bowallan  from  1786  till 
her  death  in  1840.  Attending  to  the  opinions  of  the  consulted 
Judges,  in  reference  to  the  pleas  maintained  by  the  several 
parties  now  before  us,  (the  present  Marquis  of  Hastings  having 
recently  been  sisted  by  his  mother,  as  his  sole  guardian,  in  con- 
sequence of  the  hunented  death  of  his  father,  who  was  formerly 
also  a  party),  I  find  that  the  conclusions  at  which  I  have  arrived 
are  so  clearly,  so  ably,  and  so  satisfactorily  expounded  in  one  of 
those  opinions,  that  I  might,  and,  if  I  had  been  a  considted  in- 
stead of  a  consulting  Judge,  I  should  feel  m^rself  fully  justified 
in  s^ing  no  more  than  that  I  concur  in  the  judgment  delivered 
by  Lord  Moncr^ff  Were  I  now,  indeed,  to  enter  at  large 
cm  all  the  various  points  embraced  in  his  Lordship's  opinion, 
I  am  sensible  that  I  should  weaken  rather  than  strengthen  what 
hfi  has  there  so  lodd^  stated.    I  shall  confine  myself  therefore, 


to  an  exposition  of  the  leading  princii^  which,  arising  tnan  a 
consideration  of  the  instrument  on  which  we  are  called  to  de- 
termine, and  the  rules  of  law  applicable  to  its  construction,  ap- 
pear to  me  ought  to  regulate  the  decision  of  the  question  truly 
at  issue  between  the  present  competitors;  namdy,  which  of 
them,  under  the  entail  of  the  estate  of  Bowallan  of  1 720,  in  the 
circumstances  that  emerged  on  the  death  of  the  last  heireaa  of 
entail  vested  in  that  esti^  is  entitled  to  the  succession  of  it  ? 

Li  the  Jirst  place,  then,  I  hdd  that  we  must  keep  carefully  in 
view  that,  in  a  question  among  heirs  as  to  which  is  entitled  to 
succeed  according  to  the  destination  and  provisions  of  an  entail, 
there  is  no  room  whatever  for  any  application  of  the  rules  of 
strict  construction  that  attach  to  questions  as  to  its  fetters.  On 
the  contrary,  the  maxim  announced  by  Lord  Kilkerran,  in  his 
report  of  the  case  of  Ewing^  of  Ist  July  1747,  is  that  which  is 
alone  to  be  regarded ;  namely,  that  **  the  will  and  intendment 
of  parties  is  the  governing  rule  in  all  questions  of  this  kiivL* 
That  dictum  was  relied  on  with  the  fullest  confidence  in  the 
celebrated  competition  for  the  estate  and  dukedom  of  Boxbnrgfoe, 
and,  as  I  shall  afterwards  have  occasion  to  notice  more  particu- 
larly, received  the  fldlest  and  most  unqualified  assent  bothfrum 
this  Court  and  the  House  of  Lords. 

2c%,  We  must  also  particulariy  observe,  that  there  is  no  ques- 
tion of  forfeiture  arising  in  the  present  competition,  in  r^er^ 
ence  to  which  an  heir  attempted  to  be  forfeited  is  entitled  to  in- 
sist on  a  more  rigid  construction  than  usual  of  the  terms  of  a 
deed.  We  have,  in  feet,  only  to  consider,  under  the  entail  of 
Bowallan,  the  effect  of  what  is  truly  a  clause  of  devolution  or 
limitation,  embodied  in  the  destination  of  the  heirs  called  to 
the  succession. 

Sdkf,  Keeping  in  view  the  destmatlon  of  heirs  contained  in  the 
entail  of  the  estate  of  Bowallan,  which  I  need  not  recapitulate 
at  present — that  that  entail  was  engrafted  on  the  contract-ma- 
trimonial entered  into  between  Lady  Jean  Boyle,  the  eldest 
daughter  of  Jean  Mure,  Countess  of  Glasgow,  prq[>rietrix  of  the 
estate  of  Bowallan,  to  which  she  had  succeeded  as  heiress  by 
the  death  (^  her  fether,  with  consent  of  her  husband,  the  Eari 
of  Glasgow,  and  the  Honourable  Cdonel  James  Campbell,  bro- 
ther of  Hugh  Earl  of  Loudoun — and  that  the  attention  of  the 
maker  of  that  entail  seems  to  have  been  specially  directed  to 
the  contingency  of  an  heir  of  the  Intended  marriage,  sooner  or 
later,  succeeding  to  the  honours  and  estate  of  Loudoun,  it  mani- 
festly appears,  from  the  whole  structure  of  the  deed,  that  the 
preservation  of  the  ancient  femily  name  of  Mure,  and  its  estate 
of  BowaUan,  as  a  separate  appaniaige,  was  the  special  wish  and 
favourite  object  of  the  entailer ;  and  that,  as  fer  as  was  possibte, 
in  consistency  with  the  order  of  succession  appcnnted  by  her 
deed  in  fevour  of  the  heirs  of  her  daughter's  marriage,  her  own 
name  and  estate  should  not  be  absorbeid  and  sunk  in  the  dignity 
and  estate  of  Loudoun.  As  Lord  Glasgow,  the  husband  of  the 
heiress  of  Bowallan,  had,  in  1720,  by  a  former  marriage,  three 
sons,  and  grandsons  by  the  eldest  then  alive,  succession  to  the 
earldom  of  Glasgow  was  a  most  remote  prospect ;  and,  as  it 
was  by  an  heir  of  Bowallan  succeeding  to  the  honours  of  Lou- 
doun that  the  great  risk  was  incurred  of  the  name  and  femily 
of  Mure  being  oUlterated,  the  entail  then  executed  contains  a 
most  anxious  provision  for  the  continued  use  of  the  name  and 
arras  of  Mure  of  Bowallan,  under  the  penalty,  on  feilure  to  im- 
plement, of  the  actual  forfeiture  of  the  contravening  heir,  whe- 
ther nude  or  female,  the  latter  being  taken  bound  to  marry  a 
gentleman  of  the  name  of  Mure,  or  who  shall  assume  it,  while 
their  descendants  are  also  required  to  retain  it  in  like  manner  in 
time  coming. 

I  cannot,  therefore,  help  thinking,  that  this  main  and  leading 
purpose  of  the  maker  of  the  entail  of  Bowallan,  and  the  true 
nature  of  the  destination  of  heirs  it  contains,  have  not  been  suf- 
ficiently attended  to  in  some  of  the  views  that  have  been  taken 
as  to  the  proper  construction  of  the  clause  of  that  entail,  under 
which  the  present  competition  has  arisen.  For,  if  it  was  trul^ 
the  enixa  voluntas  of  the  entailer,  that,  notwithstanding  her  predi- 
lection in  fevour  of  the  heirs  of  the  marriage  which  her  daugh- 
ter was  about  to  enter  into  vrith  the  brother  of  the  Eari  of 
Loudoun,  her  own  femily  name  and  estate  should  be  preserved 
and  kept  separate  firom  the  honours  and  estate  of  Loudoun,  it 
was  obviously  most  natural  for  her  entail,  not  only  to  guard 
against  such  union  taking  pUoe  in  the  persons  of  the  earlv  de- 
scendant heirs  of  that  marriage,  but  at  to  those  <^  them  also  to 
whom  the  succession  of  Bowallan  might  come  at  a  more  remote 
period,— and  heaxx  have  pUinly  arisen  the  two  branches  of  the 
devolving  or  excluding  clause  in  question,  but  each  of  which  is 
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nnqnestionablj  entitled  to  equal  efficacy.  Accordingly,  we 
find  Uiat  that  clause  runs  thus :— (qubtes  clause.) 

It  may  be  assumed,  then,  as  fixed,  by  the  established  princi- 
ples applicable  to  cases  of  this  nature,  that  in  order  to  arrive  at 
the  proper  construction  of  the  two  branches  of  the  above  recited 
clause,  every  part  of  it  must  have  its  fUll  effect ;  nay,  every 
word  of  it,  UT  capable  of  affording  a  clear  and  intelligible  mean- 
ing, must  have  its  due  weight,  in  order  to  ascertain  the  true 
purpose  of  the  entailer.  That  purpose,  in  the  event  of  their 
being  only  one  son  procreated  of  her  daughter's  marriage,  is  un- 
equivocally pointed  out  by  the  entailer ;  not  content,  however, 
with  that,  but  looking  forward  to  the  succession  of  the  two 
estates  of  Loudoun  andRowallan  becoming  united  at  any  future 
period,  the  deed  expressly  provides,  in  bnef  but  direct  terms, 
that  *'•  the  succession  of  the  said  estate  of  Rowallan,  in  case  any 
of  the  heirs  of  this  marriage  shall  succeed  to  the  estate  of  T^ou- 
doun,  shall  take  place  according  as  is  above  mentioned^  in  all  time 
coming" — ^referring  manifestly  to  what  had  been  more  amply 
declared  and  provided  with  regard  to  an  only  son  being  bom 
of  the  marriage,  and  succeeding  to  Loudoun. 

In  reference  to  the  true  import  of  this  clause  in  the  Rowallan 
entail,  which  thus  makes  positive  provision  for  the  event  of 
any  heir  of  Lady  Jean  Boyle's  marriage  succeeding  to  the  estate 
of  Loudoun,  it  is  farther  essentially  necessary  to  attend  to  the 
fact,  that  no  preference  whatever  is  indicated  by  the  entailer  of 
males  to  females  throughout  the  order  of  succession.  For  al- 
though that  deed,  beginning  with  the  heirs  of  the  marriage 
about  to  be  entered  into  between  Lady  Jean  Boyle  and  Colonel 
Campbell,  calls,  according  to  the  ordinary  rules  of  succession, 
hcirs-malc  in  their  order,  yet,  throughout  the  instrument,  it  will 
be  found,  where  the  opportunity  occurs,  that  females  are  regu- 
larly called,  their  succession,  for  the  preservation  of  the  entail 
being  always  guarded  by  the  provision,  that  the  eldest  shall 
succeed  without  division.  So  far,  indeed,  from  there  bemg  any 
indication  of  a  wish  to  debar  females  from  succeeding  to  the 
estate,  the  very  contrary  appears  manifest  from  many  clauses  in 
the  entail. 

Nothing  can,  therefore,  be  clearer,  than  that  no  argument  in 
favour  of  any  of  the  competitors  for  this  succession,  can  justly 
be  rested  on  any  supposed  predilection  in  the  maker  of  the 
entail  in  favour  of  male  succession.  Evcty  heir-female,  whe- 
ther an  immediate  or  a  more  remote  descendant  of  Lady  Jean 
Boyle,  is  therefore  manifestly  as  much  entitled  to  the  benefit  of 
every  clause  and  provision  in  the  entail,  as  any  heir-male  tliat 
is  called  to  the  succession  in  any  part  of  the  destination.  Every 
descendant  of  her  Ladyship's  contemplated  marriage,  whether 
male  or  female,  is  undeniably  one  of  the  heirs  of  the  marriage 
that  afterwards  took  place;  and,  consequently,  when,  in  any 
part  of  the  deed,  mention  is  made  of  "  any  of  the  heirs  of  this 
marriage,**  being  entitled  to  any  right  or  privilege  under  it,  these 
words  must  necessarily  apply  equally  to  female  as  to  male  heirs. 

The  consideration  of  what  I  have  now  noticed  bears  most 
materially  on  the  decision  of  any  question  that  can  arise  as  to 
the  true  construction  of  the  Rowallan  entail.  For  though  that 
deed  may  in  some  respects  be  expressed  with  brevity,  and  does 
not  provide  at  length  for  all  possible  contingencies,  yet  there  is 
no  such  obscurity  in  it  as  to  prevent  the  true  object  of  the  en- 
taller  from  being  understood.  By  the  second  branch  of  the 
clause  in  the  destination,  which  contemplates  the  event  of  any 
of  the  heirs  of  the  marriage  of  the  entailer's  daughter  succeeding 
to  the  estate  of  Loudoun,  it  is  explicitly  provided,  that  the  suc- 
cession to  "  Rowallan**  shall  take  place  according  as  is  above 
mentioned,  in  all  time  coming.  We  are  necessarily,  therefore, 
called  upon  to  look  back  to  what  is  above  mentioned  immediately 
before  these  words,  with  regard  to  the  succession  to  that  estate, 
which  undeniably  is,  that  the  estate  of  Rowallan  shall  devolve 
and  belong  to  the  heir  designated  to  take  it,  in  conformity  with 
the  terms  of  the  first  branch  of  the  clause  of  this  part  of  the 
destination.  The  entailer  has  unequivocally  made  the  same 
rule  of  succession  which  she  had  declared  should  regulate  the 
rights  of  the  immediate  descendants  of  an  only  son  of  her  daugh- 
ter's marriage,  applicable  also  to  the  case  of  any  other  heir  ofSiai 
marriage  in  all  time  coming ;  and  though  she  has  expressed  her 
will  in  few  words,  their  meaning  appears  to  be  sufficiently  plain 
aftd  hitelligible,  and  consequently  must,  in  my  opinion,  have 
ftdH  eflfect  given  to  them.  The  intention  of  the  maker  of  the 
deed  is  what  is  alone  to  be  looked  to,  and  to  discover  what  that 
trofy  U,  no  rules  of  strict  construction  can  be  resorted  to  in 
"■  *   "   ;  the  true  import  of  the  whole  of  the  clause  of  des- 


It  can  never,  then,  in  my  opinion,  be  a  sound  construction  of 
this  clause,  that  gives  effect  only  to  that  part  of  it  which  has 
reference  to  the  succession  of  an  heir-male  of  the  marriage  of 
Lady  Jean  Boyle,  while  it  is  plainly  made  equally  applicable  to 
any  heir  of  that  marriage,  whether  male  or  female,  succeeding 
as  is  there  contemplate  When  the  terms  of  the  second  branch 
of  the  clause  in  question  are  duly  attended  to,  where  is  there 
any  foundation  for  assuming  that  it  does  not  provide  for  any 
devolution,  in  the  event  of  the  two  estates  of  Rowallan  and 
Loudoun  uniting  in  an  hcir-female,  as  the  destination  of  Lou- 
doun clearly  permitted  as  to  the  descent  of  that  estate  ?  This 
can  only  be  successfully  maintained  by  holding,  contrary  to  the 
plainest  rules  of  law,  that  any  heir  of  the  marriage  of  Lady  Jean 
Boyle  means  only  an  heir-male.  Had  an  only  daughter  been 
bom  to  Lady  Jean  Boyle  and  her  husband.  Colonel  Sir  James 
Campbell,  there  can  surely  be  no  doubt  that  she  would  have 
been  the  heir  of  the  marriage,  and  directly  embraced  by  the 
words  of  the  clause  in  question ;  and  it  is  equally  manifest  that, 
in  the  event  that  took  place  by  the  death  of  her  father,  Jamea 
Earl  of  Loudoun,  the  only  issue  of  that  marriage,  the  late  Mar- 
chioness of  Hastings,  his  only  child,  succeeded  to  him  both  as 
Countess  of  Loudoun  and  in  that  estate,  and  also  as  his  heiress 
in  the  estate  of  Rowallan,  in  respect  of  her  being  the  true  heir 
of  the  marriage  between  her  grandmother.  Lady  Jean  Boyle, 
and  her  grandfather.  Sir  James  Campbell,  to  whom  that  estate 
was  provided  by  the  entail.  Her  I<adyship  had  come  into  the 
precise  predicament  embraced  by  Uie  second  branch  of  the  clause 
now  under  consideration.  Though  not  taking  under  the  Jirst 
branch  of  that  clause  of  the  destination  which  applies  specially 
to  the  case  of  an  only  son  of  Lady  Jean  Boyle*s  marriage  suc- 
ceeding to  the  honours  and  estate  of  Loudoun,  the  late  Mar- 
chioness of  Hastings,  as  heir  of  that  marriage,  and  as  such,  the 
heiress  of  ent^  of  Rowallan,  did  succeed  also,  on  the  death  of 
her  father,  both  to  the  honours  and  estate  of  Loudoun,  and  her 
succession  in  the  estate  of  Rowallan  came  therefore  directly  to 
be  regulated  by  the  express  provision  contfuned  in  the  second 
branch  of  the  above  clause  in  the  entail  of  that  estate.  It  seems 
impossible,  therefore,  to  deny  effect  to  the  plain  meaning  of  the 
words  of  the  entailer,  and  there  is  nothing  in  the  rest  of  the 
deed  tliat  can  show  that  she  ever  attached  a  different  meaning  to 
them.  The  plain  and  simple  view  ofthe  clause  in  question,  there- 
fore, is,  that  its  primary  purpose,  the  prevention  of  the  name  and 
estate  of  the  entailer  ftt)m  being  extinguished  by  the  union  of 
her  daughter  with  the  brother  of  the  Earl  of  Loudoun,  was,  by 
the  two  branches  of  that  clause,  made  applicable  to  every  heir 
of  that  marriage,  whether  male  or  female,  that  should  come  at 
any  time  to  the  succession  of  the  honours  and  estate  of  Lou- 
doun ;  and  when  this  consideration  is  attended  to,  as  it  unques- 
tionably ought  to  be,  all  difikulty  or  obscurity  is  removed  fh>m 
the  expressions  used  in  the  two  members  of  the  clause,  which 
in  fact  directly  cohere,  and  are  in  perfect  consistency  with  each 
other  for  securing  the  object  in  view. 

It  must  undoubtedly  be  admitted,  that  it  is  only  bv  giving 
effect,  in  the  way  above  stated,  to  the  second  branch  of  this 
clause  in  the  Rowallan  entail,  that  the  claim  of  Lady  Sophia 
Hastings  in  this  competition  can  be  sustained.  It  rests  on  the 
declaration,  attached  by  the  maker  of  that  deed  to  the  destina- 
tion of  heirs  called  under  it,  that  if  it  should  fall  out  that  an 
only  son  of  Lady  Jean  Boyle's  marriage  with  Colonel  Campbell 
should  succeed  to  the  honours  and  estate  of  Loudoun,  the  estate 
of  Rowallan,  though  he  should  have  daughters,  shall,  on  his 
death,  be  taken  up,  not  by  his  eldest  son,  but  by  Ills  second  son, 
if  he  has  one,  and  if  he  should  have  none,  by  his  eldest  daughter, 
and  that  when  any  other  heir  of  that  marriaae  shall  succeed  to 
the  estate  of  Loudoun,  the  succession  to  Rowallan  shall  take 
place  as  is  above  mentioned,  in  all  time  coming.  The  two 
parts  of  the  cUuse  must  be  read  as  a  whole,  and  as,  in  &ct,  con- 
stituting one  declaration  of  will  for  the  preservation  of  the 
family  name  and  estate  of  Rowallan,  and  placing  a  female  heir  of 
the  contemplated  marriage  exactly  in  the  same  position  in  regard 
to  that  estate  as  an  only  son  ofthe  marriage,  when  succeeding  to 
the  honours  and  estate  of  Loudoun.  The  late  Marchioness  of 
Hastings,  the  direct  heir  of  that  marriage,  on  the  death  of  her 
father,  did  unquestionably  become  heiress  of  Rowallan,  and  suc- 
ceeded also  to  the  honours  and  estate  of  Loudoun.  The  declared 
will  of  the  maker  of  the  entail  of  Rowallan  became  then  directly 
applicable  to  her  Ladyship,  and  it  is  to  the  state  ot  her  family 
at  her  death  that  we  must  pay  attention,  in  order  to  ascertain 
to  which  of  them  the  estate  of  RowaUan,  under  the  destination 
of  the  entaU,  did  leigmlly  descend,  there  being  no  provision  ia 
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that  deed  for  any  forfeiture  during  her  Ladyship's  life,  or  de- 
clarator in  favour  of  any  of  her  children.  The  direction  in  the 
entail  for  the  management  and  improvement  of  the  rents  of  the 
estate,  for  the  henofit  of  the  heir  of  the  destination  entitled  to 
ffucceed  to  Rowallan,  though  not  acted  upon  by  the  trustees 
nominated,  or  their  representatives,  must  still  be  viewed  as  af- 
fording evidence  of  the  purpose  of  the  entailer  to  secure  the  suc- 
cession in  the  way  provided  by  her  deed.  As  Lady  Hastings, 
at  her  death,  left  an  only  son  and  three  daughters,  of  whom  Lady 
Sophia  Hastings  had  become  the  eldest,  she,  (in  conformity  with 
the  principle  established  in  the  case  of  Roxburghe)  as  such,  claims 
under  the  direct  terras  of  the  provision  of  the  entail,  not  as 
eldest  sister  of  her  now  deceased  only  brother,  but  as  the  ddest 
diiughter  of  her  mother^  the  heir  of  the  marriage  of  Lady  Jean 
Boyle,  on  whom  the  estate  of  Rowallan  had  descended  as  ap- 
pointed, or,  as  the  entail  bears,  "  according  as  above  mentioned,  in 
all  titne  cominq.**  That  part  of  the  entail  which  negatives  the 
right  of  the  succession  of  the  sisters  of  an  only  son  of  Lady  Jean 
Boylc*s  marriage,  is  in  no  respect,  therefore,  applicable  to  Lady 
Sophia  Hastings,  as  she  claims  solely  as  the  eldcM  daughter  of 
her  mother,  an  heir-female  of  the  marriage,  who  had  succeeded 
to  both  the  honours  and  estate  of  Loudoun,  and  whose  only 
son  is  clearly  excluded  from  the  succession  by  the  terms  of  the 
entail. 

In  the  present  competition,  as  to  which  of  the  heirs  of  the 
marriage  between  Lady  Jean  Boyle  and  Sir  James  Campbell 
shall  now  inherit  the  estate  of  Rowallan,  a  point  which  can  only 
be  regulated  by  the  terms  of  the  entail  of  tliat  estate  itself,  it  is 
manifest  that,  while  the  late  Marchioness  of  Hastings,  the  only 
child  of  James  Earl  of  Loudoun,  the  sole  issue  of  that  marriage, 
became  vested,  on  his  death,  both  in  the  estate  of  Rowallan  and 
m  the  honours  and  estate  of  Loudoun  ;  and  though  she  was  not 
eompcUed,  by  any  provision  of  forfeiture  in  the  entail,  to  denude 
of  Rowallan  in  her  lifetime,  she  could  execute  no  deed,  nor  enter 
into  any  contract,  that  could  in  any  way  control  or  affect  the 
subsequent  destination  of  the  heirs  of  Rowallan,  as  settled  by 
the  maker  of  that  entail.  The  rights  of  her  descendants  were 
unalterably  fixed  by  the  terms  of  that  deed,  and  nothing  which 
the  Countess  of  Loudomi  might  do  afterwards,  in  disposing  of 
the  estate  of  Loudoun,  either  by  a  sale  or  an  excliange  of  it,  by 
executing  an  entail,  or  by  propelling  the  succession  of  it  in  favour 
of  her  son,  could  affect  the  question  as  to  which  of  her  children 
was  legally  entitled  to  succeed  to  the  estate  of  Rowallan  at  her 
death,  in  terms  of  its  entail.  She  could  have  no  more  power  in 
controlling  the  terms  of  the  destination  in  the  entail  of  Row- 
allan than  any  other  heir  of  tailzie,  and  there  is  an  express  pro- 
hibition in  that  deed  against  any  alteration  of  the  succession. 
Wliat  I  have  now  stated,  therefore,  appears  to  me  to  be  a  suffi- 
cient answer  to  all  that  has  been  urged  as  to  the  effect  of  the 
statutory  proceedings  which  have  taken  place  in  regard  to  the 
exchange  of  the  estate  of  Loudoun  for  that  of  the  Earl  of  Hunt- 
ingdon, which  had  descended  to  the  late  Marquis  of  Hastings, 
even  if  it  had  all  the  consequences  that  have  been  ascribed  to 
it.  For  if  the  fact  truly  is,  that  in  consequence  of  the  state  of 
the  family  of  the  Countess  of  Loudoun,  late  Marchioness  of 
Hastings,  the  estate  of  Rowallan  is  by  the  entail  declared  to  de- 
scend on  her  eldest  daughter,  to  the  exclusion  of  her  only  son, 
fUll  effect  must  be  given  to  that  provision,  even  although 
that  son  had,  by  his  mother's  act,  been  afterwards  deprived  of 
the  whole  estate  of  Loudoun,  and  only  succeeded  at  her  death 
to  the  honours  of  that  family. 

Both  the  estate  of  Rowallan  and  the  honours  and  estate  of 
Loudoun,  had  undeniably  become  vested  in  tlie  person  of  the 
late  Marchioness  of  Hastings,  whereby  the  event  contemplated 
by  the  entailer  of  Rowallan  was  ftilly  purified.  The  measures, 
therefore,  that  were  adopted  during  her  Ladyship's  lifetime  for 
the  exchange  of  the  estate  of  Loudoun  for  that  of  Huntingdon, 
and  its  settlement  by  statute  on  her  husband  and  only  son, 
which,  however,  secured  both  the  estate  and  honours  of  Lou- 
doun to  be  eiyoyed  by  both  her  son  and  his  descendants,  cannot 
in  smj  degree  operate  to  defeat  the  true  destination  of  heirs  in 
the  RowalUn  entail,  the  effect  of  which  had  finally  been  fixed 
bv^  the  late  Marchioness  of  Hastings's  succession,  as  the  only 
child  of  her  father,  and  her  leaving  her  family  at  her  death  in 
tile  situation  she  did. 

But  the  arrangement  adopted  in  the  two  acts  of  parliament, 
detailed  in  the  cases,  while  it  enabled  the  English  estate  of  Lord 
Moinu  which  had  descended  to  him  from  liis  uncle,  the  Earl  of 
Huntingdon,  to  be  sold,  after  being  exchanged  for  the  estate  of 
LoodouD,  was  so  carried  into  effect  as  to  secure,  by  the  act  of 


the  legislature  after  his  death,  the  estate  of  Loudoun  held  by 
the  Countess  in  fee-simple  to  her  eldest  son,  and  any  other  sons  she 
might  have  by  her  maniage  with  Lord  Moira,  and  (subject,  no 
doubt,  to  the  contingency  of  his  marrying  again  after  her  Lady- 
ship's death,  and  having  other  sons  who  might  succeed  to  it,) 
the  estate  was  to  be  secured  to  the  other  heirs  of  the  honours  rf 
Loudoun.  This  was  accomplished  by  the  obligation  granted  by 
Lord  Moira  be/ore  the  statute  was  passed,  and  was  subsequently 
fUUy  implemented.  This  arrangement  came,  therefore,  in  reality 
to  be  little  more  than  a  contract  between  spouses,  for  the  de- 
scent of  an  estate  to  their  descendants,  in  a  certain  way,  alter 
the  liferent  being  enjoyed  by  the  husband,  and  on  which  de- 
scendants the  entail  would  devolve  as  an  inheritance,  and  by  no 
means  as  a  purchase. 

It  may  further  be  observed,  that  the  entail  of  Rowallan,  in 
providing  for  the  succession  in  the  event  of  an  heir  succeeding 
to  the  possession  of  the  honours  and  estate  of  Loudoun,  and 
thereby  extinguishing  the  family  and  estate  of  Mure,  does  not 
contemplate  any  particular  form  of  titles,  or  mode  by  which  the 
estate  of  Loudoun  is  to  be  taken  up.  It  looks  merely  to  the 
fact  of  a  succession  to  the  honours  and  estate  of  Loudoun,  and 
not  at  all  to  the  extent  of  that  estate,  or  in  what  manner  it 
might  be  diminished  or  affected  by  the  debts  or  obligations  of 
prior  possessors.  The  debts  of  John  Earl  of  Loudoun,  for  which 
the  estate  had  been  put  under  trust,  did  in  reality  lead  to  a  sale 
of  a  considerable  part  of  it ;  but  the  extent  of  tlie  reversion  that 
remained  to  the  successor  in  the  earldom  can  have  no  effect 
upon  the  true  construction  of  the  entail  of  Rowallan.  The  feet 
cannot  be  overlooked,  that,  notwithstanding  the  femily  arrange- 
ment that  was  entered  into  under  the  sanction  of  the  legislature, 
the  estate  of  Loudoun,  as  well  as  the  dignity,  came  into  the  posses- 
sion of  the  late  Marquis  of  Hastings ;  and  when  the  estate  of  Row- 
allan opened  at  his  mother's  death,  the  question  is,  which  of  her 
children  was  entitled,  under  the  entail,  to  its  succession.  It  has 
already,  however,  been  shown  from  the  terms  of  that  deed,  that 
it  is  to  the  position  in  which  the  late  Marcliioness  of  Hastings, 
the  undoubted  heir  of  the  marriage,  embraced  in  that  entail, 
and  also  of  the  honours  and  whole  estate  of  Loudoun,  and  the 
family  that  survived  her,  stood,  that  attention  is  alone  due  in 
the  present  competition  for  the  succession  to  the  estate  of  Row- 
allan ;  and  when  that  is  attentively  considered,  the  claim  of 
Lady  Sophia  Hastings  seems,  according  to  the  will  of  the  en- 
tailer, to  be  altogether  irresistible. 

There  is  no  case  to  be  found  in  the  decisions  of  this  Court  in 
which  the  principles  applicable  to  the  legal  construction  of  the 
Rowallan  entail,  and  the  necessity  of  giving  effect  to  every  part 
of  the  will  of  the  maker  of  a  settlement  by  an  entail,  as  far  as 
it  can  be  discovered  from  the  language  he  has  use<l,  have  been 
more  clearly  evinced  than  in  that  of  Roxburghe,  on  which  the 
succession  to  both  the  honours  and  estate  of  that  noble  family 
came  to  depend  entirely  on  the  true  import  of  a  single  clause, 
which  was  inserted  in  the  entail  executed  by  Robert  Earl  of 
Roxburghe,  in  1G48,  apart  from  the  general  destination  of  heirs, 
and  posterior  to  many  of  the  conditions  and  restrictions,  as  well 
as  the  irritant  and  resolutive  clauses  of  the  deed.  That  re- 
markable clause  was  conceived  in  the  following  terms : — "  Quilks 
all  failing,  be  decease,  or  the  not  observing  the  provisions,  re- 
strictions and  conditions  above  written,  the  right  of  the  said  estate 
sail  pertain  and  belong  to  the  eldest  daughter  of  the  said  Harry 
Lord  Kerr  without  division,  and  y'  heirs-male,  she  always  mar- 
rying, or  being  married  to  ane  gentleman  of  honourable  and 
lawful  descent,  who  sail  perform  3ie  conditions  above  and  under 
written ;  quilks  all  failing,  and  y'  said  heirs- male,  to  our  nearest 
and  lawful  heirs  qhomcver." 

Although,  confessedly,  the  ascertainment  of  the  true  meaning 
and  import  of  this  clause  was  attended  with  very  considerable 
difficulty  when  it  came  to  be  applied  in  a  question  among  com- 
peting heirs,  yet  no  part,  nor  even  one  word  of  it,  was  held  pro 
non  scripto,  or  denied  effect ;  but,  on  the  contrary,  every  syllable 
of  it  was  deliberately  weighed  and  considered  in  order  to  arrive 
at  the  true  will  and  intendment  of  the  maker  of  that  entail. 
Accordingly,  that  clause,  condensed  as  it  imdoubtedly  is,  and  ob- 
scure as  at  first  sight  it  may  appear,  so  far  from  being  laid  aside 
as  inoperative,  was  held,  after  the  most  thorough  investigation, 
both  here  and  by  Lord  Eldon  in  the  House  of  Lords,  to  have 
called  to  the  succession  each  of  the  four  daughters  of  Lord  Kerr, 
in  their  order,  as  they  severally'  became  eldest  by  their  survi- 
vance, — that  the  wHirds  "  their  heirs-male,'*  following  those  of 
*^  eldest  daughter,  she  always  marrying,  &c."  meant  heirs-male  of 
their  bodies,  and  not  heirs-male  general ;  and  that,  while  lU 
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those  called  under  this  ckose  were  to  be  held  as  heirs  of  entail, 
Sir  James  Innes,  the  ton  of  Lady  Margaret  Kerr,  the  Utird 
daughter  of  Lord  Kerr,  was  entitled  to  the  succession  of  both 
the  extensive  landed  estate  and  dignity  of  Roxburghc,  under  the 
above  destination  of  the  titaU  only,  as  contained  in  the  deed, 
which  the  Earl  of  Koxburghe  had  been  empowered  to  execute 
by  the  Sovereign. 

The  principles  that  ruled  the  decision  in  the  case  of  Roxburghe, 
and  the  circumstances  under  which  it  was  pronounced,  appear 
to  me,  therefore,  as  they  do  to  Lord  Moncreif^  to  bear  most 
powerfully  upon  the  present  competition  for  the  estate  cf  Row- 
allan.  For  that  decision  undoubtedly  established,  that  though 
the  clause  under  which  this  competition  has  arisen,  occurs  in  the 
deed  of  entail  apart  from  the  more  general  destination  and  order  of 
succession,  it  is  nevertheless  entitled  to  full  effect  in  all  its 
branches,  according  to  their  fair  meaning  and  import,  as  much 
as  any  other  provision  whatever  contained  in  the  deed.  It  is 
also  an  important  consideration  in  reference  to  the  pleas  main- 
tained under  the  Exchange  Act,  that,  as  already  gUnced  at, 
though  the  clause  in  the  Roxburghe  entail  bore  only  that  the 
right  of  the  said  estate  shall  pertain  and  belong  to  those  called 
under  it,  yet  that  that  word  occurring  in  a  Scottish  grant,  was 
held  sufficient,  both  here  and  in  the  Committee  of  Privileges  and 
House  of  Lords,  to  carnr  tlie  dignity  as  well  as  the  territorial 
estate  to  the  heirs  calldi  under  it.  Though  in  one  part  of  the 
above  devolving  clause  in  the  Rowallan  entail,  therefore,  the 
words  used  are — "  who  shall  happen  to  succeed  to  the  honours  and 
esUaU  of  Loudoun,'*  whUe,  in  the  two  other  immediately  followmg 
members  of  the  clause,  the  words  "  estate  of  Loudoun*'  are  alone 
ui*ed  in  regard  to  the  succession,  it  may  justly  be  considered,  as 
is  also  noticed  by  Lord  Moncrei^  that  the  latter  is  used  only  as 
an  abridged  expression,  and  not  as  implying  that  the  landed 
estate  was  especially  contemplated  as  separate  from  the  honours, 
AS  the  succession  to  the  dignity  of  Loudoun  was  certainly  the  most 
effectual  means  of  absorbing  and  extinguishing  the  name  and 
estate  of  the  entailer,  which  she  was  so  evidently  anxious  to 
perpetuate. 

But,  besides  the  case  of  Roxburghc,  the  importance  of  the  re- 
cognised principles  of  which,  as  an  authority,  is  so  obvious, 
there  are  others  to  be  found  in  the  reports  of  our  decisions, 
establishing  what  m,iy  truly  be  considered  as  the  strongest  pre- 
iredents  for  the  determmation  of  the  present  competition. 

In  the  destination  of  heirs  in  the  entail  of  tlie  estate  of  Balna- 
jjown,  Charles  Gilraour  and  the  heirs-male  of  his  body  were 
called  to  the  succession,  but  under  the  following  proviso  or  de- 
volving chiuse,  "  It  is  hereby  expressly  provided  and  declared, 
that  whensoever  the  said  Cliarles  (iUmour,  or  his  heirs  above 
mentioned,  succeeding  to  and  jwssessing  my  estate,  shall  succeed  to 
the  estate  now  belonging  to  Sir  Alexander  Gilmour,  then,  and 
from  thenceforth  the  right  of  my  estate  in  their  favour  shall 
cease  and  be  extinct,  void  and  null,  and  the  same  shall  fall  and 
pertain  to  the  next  heir  of  tailzie  appointed  to  succeed,  to  whom 
it  shall  be  lawftd  to  procure  themselves  served,  retoured,  infeft, 
and  seised  in  my  estates,  as  heirs  of  tailzie  to  the  person  who 
was  lawfully  infeft  Ijefore  the  person  thus  succeeding  to  Sir 
Alexander  Gilmour.*'  Charles  Gilmour,  the  person  so  called, 
having  succeeded  to  Sir  Alexander  Gilmour's  estate  of  Craig- 
tniUar,  while  the  second  son  of  Lord  Ross  held  that  of  Balna- 
gown  as  heir  of  tailzie,  was  succeetled  on  his  death  in  the  estate 
of  Craigmillar  by  his  son.  Sir  Alexander  Gilmour  the  second. 
The  family  of  Ross  having  afterwards  failed,  a  competition  arose 
between  Sir  Alexander  Gilmour  and  Colonel  James  I.K)ckhart, 
the  next  substitute  after  hun;  and  although  Sir  Alexander 
Gihnour  strenuously  contended  tliat  he  was  not  precluded  from 
taking  the  estate  of  Balnagown,  as  he  had  succeeded  to  Craig- 
millar before  the  succession  had  opened  to  him,  and  was  only 
debarred,  if  he  should  succeed  to  Uiat  estate,  after  succeeding  to 
and  possessing  the  estate  of  Balnagown,  yet  the  Court  preferred 
Colonel  Lockhart.  liord  Kaimes  states  the  ground  of  this  de- 
cLsioD,  in  his  report  of  the  case,  in  the  following  words : — "  Sir 
Alexander,  it  is  true,  goes  before  Lockhart;  nor  are  there  anv 
worda  carrying  that  order  that  can  be  applic^i  to  the  case  which 
has  happened ;  but  then,  as  it  was  evident  by  tfie  entailer's  will  that 
Sir  Alexander  should  not  enjoy  both  estates.  Sir  Alexander's 
cUttm  of  preference,  which  is  supported  by  words  merely,  con- 
tmnr  to  intention,  ought  not  to  be  sustained  in  a  court  of 
eqtti^."  If  tha  principle  that  ruled  this  decision  is  applied 
to  tim  yreaent  case,  there  can,  it  is  apprehended,  be  very  little 
doolM  of  the  result 

» In  Uie  competition  for  the  estate  of  Earlshall,  decided 


in  1 790,  the  entail  provided,  that  the  devolution  of  that  estate 
should  take  place,  if  the  heir  of  entail  "  shall  happen  to  succeed 
to,  or  be  in  possession  of,  the  estate  of  Fordell."  The  fact, 
however,  was,  that  a  proprietor  of  the  estate  of  Fordell  had  suc- 
ceeded as  heir  of  tailzie  to  Karlshall.  Looking,  however,  to  the 
true  object  of  the  maker  of  the  entail  of  Earishall,  the  Court 
gave  eflect  to  it,  by  excluding  Sir  John  Henderson,  who,  when 
in  possession  of  the  estate  of  Fordell,  had  become  next  heir  in 
the  order  of  succession  to  Earishall,  and  who  was  ordained  to 
denude  in  favour  of  his  brother,  the  next  in  the  order  of  succes- 
sion. As  to  the  principle  on  which  that  judgment  proceetled, 
which  was  affirmed  on  appeal,  the  report  states  the  following  as 
the  argmnent  of  the  successful  party : — "  But  if,  on  the  other 
hand,  the  question  is  merely  which  of  two  heirs  shall  suc- 
ceed, a  matter  which  concerns  not  the  general  interest,  the  tes- 
tator's will  is  to  be  judged  of  according  to  the  same  rides  that 
are  employed  in  the  interpretation  of  any  other  deed  or  con- 
tract, upon  a  complex  view  of  the  whole,  and  consideration  of 
the  object  in  view.  Thus  it  was  James  Ilendersou's  object  to 
prevent  the  estate  of  Earshall  from  being  absorbed  in  tliat  of 
Fordell,  an  event  not  more  connected  with  the  case,  in  express 
terras  described,  than  that  which  has  in  fact  occurred." 

In  the  subsequent  competition  regarding  the  estates  of  Milton 
and  Castlemilk,  the  entail  of  Milton  bore,  "  that  if  the  heirs 
called  shall  come  at  anv  time  hereafter  to  succeed  to  the  estate 
of  Castlemilk,  then  and  in  tliat  case,  the  person,  male  or  female, 
so  succeeding  thereunto,  shall  thenceforth,  ipso  facto,  omit,  lose 
and  tyne,  their  right,  title  and  succession,  above  specified,  to 
my  lands  and  estate,  witliout  any  declarator,  &c.,  and  the  same 
shall  accrue  to  the  next  heir  of  tailzie."  The  case  of  Earishall 
was  admitted  to  be  identical,  but  its  decision  was  contended  to 
be  erroneous.  Tlie  Court,  however,  guided  by  that  precedent, 
which  had  been  affirmed  in  the  Court  of  last  resort,  held  that 
full  effect  must  be  given  to  the  devolving  clause,  and  that  the 
eldest  of  the  competing  brothers  could  not  hold  both  estates. 
The  rubric  of  the  decision  is  thus  expressed : — "  A  party  entailed 
his  estate.  A,  on  a  certain  series  of  heirs,  declaring  that  if  any  of 
them  should  come  at  any  time  to  succeed  to  another  estate,  B, 
tlicy  should  lose  all  right  of  succession  to  the  lands  A,  which 
should  fall  to  the  next  heir,  as  if  the  person  so  succeeding 
were  naturally  dead;  and  an  heir  having  first  succeeded  to 
B,  and  the  succession  to  A  having  thereafter  opened  to  hini» 
held  that  the  prohibition  was  effectual  to  prevent  holding  both 
estates,  but  that  ho  was  entitled  to  his  election  which  he  should 
take." 

The  foregoing  cases  must  unquestionably  be  held  to  have 
been  decided  upon  no  other  principle  than  that  of  giving  effect 
to  the  true  intention  of  the  makers  of  these  various  entails, 
whenever  it  could  be  ascertained  by  fair  and  legitimate  construc- 
tion ;  and  though  the  words  used  might  liave  apparently  led  to 
a  different  conclusion,  the  object  tlwt  had  truly  been  in  view 
was  carried  into  full  effect  If  the  same  principle,  then,  is  ap- 
plied to  the  decision  of  the  present  case,  the  will  and  object  of 
the  maker  of  the  entail  of  Rowallan  necessarily  lead,  in  my 
opinion,  to  Lady  Sophia  Hastings  being  preferred  to  any  of  the 
other  competitors  now  before  us,  under  the  circumstances  that 
emerged  on  the  death  of  her  mother,  the  late  Marchioness  of 
Hastuigs  and  Countess  of  Loudoun. 

Lord  MacXenzie.—l  sliall  deliver  my  opinion  with  reference 
to  the  opinions  of  the  consulted  Judges  lying  before  us,  which 
enable  me,  and  in  reason  require  me,  to  be  much  more  brief 
than  I  otherwise  could  be. 

Abstracting  from  tlie  operation  of  the  statutes,  I  am  inclined 
to  adopt  the  opinion  of  Lords  Moncreiff  and  Mcdwyn.  I  admit 
that  there  is  no  general  clause,  providing  simply  that  the  estate  of 
Rowallan  shall  never  be  held  by  an  heir  who  has  succeeded  to 
the  title  and  estate  of  I>oudouiL  But  there  is  an  express  clause 
applicable  to  the  succession  of  any  heir  in  tlie  destination  of 
Rowallan  to  Loudoun ;  and  I  am  not  able  to  hold  that  clause 
pro  non  scrinto.  I  am  aware  of  no  principle  on  which  that  can 
be  done.  Tne  general  rule  in  the  interpretation  of  written  instru- 
ments is,  "  verba  aliquid  operare  debcntJ"  I  may  refer  to  the  opi- 
nion of  Lord  Chancellor  Eldon,  in  tlie  Roxburghe  cause,  for  a 
very  strong  expression  of  that  rule.  But  it  requires  no  citation 
of  authorities. 

Then,  if  the  clause  is  to  operate,  I  sec  no  principle  on  which 
its  fiiir  interpretation  can  be  excluded  in  this  case.  This  is  not 
a  question  of  fetters,  or  of  penal  forfeiture,  warranting  defeasiv^ 
or  even  strict  interpretation.  It  is  a  question  of  destination— 
who  are  the  heirs  truly  called  by  the  will  of  the  entailer?  b/ 
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Tirtiie  of  which  only  any  of  the  ct)mt>etUor«  can  preteni3  to 
claini ;  antl  I  cannot  bcv  w!iy  the  wonl»  expresftiv^e  of  rhAt  will 
ihotild  not  Iuifc  fair  effect.  I  iee  nothing^  mifavonruhk'  in  the 
eicluftion  of  «ny  persoti  ftom  the  destinnrion  of  omi  catate,  be- 
x^uHe  he  is  to  auctii^,  or  hn»  guccx^ddi  to  aiwthci-  grenter 
eatato.  On  tin?  wntmrir,  of  dl  provisions  of  imtaiU^r  spedal 
destination,  I  tidnk  this  h  the  most  reai^otmble.  Why  fhonlrl  a 
man  be  providi»<l  with  one  est^ite  who  has  alrt»aily  sucx'teiled  to 
another  ainl  better?  ami  still  mon>,  why  shtnjld  h  man  be  the 
destlnei^  of  a  Scotch  entailed  estate,  settlml  by  entail^  in  order  I 
to  prtMcrveT  in  the  eyes  of  tiie  worUl,  a.  family  as  ppojiHetor  of  ; 
that  cstotf  wjio  cannot  tndy  keep  up  that  characterj  hAng  prt>* 
prietor  of  a  greater  and  more  hononrable  estate,  by  whicli  hit 
pofi^)«glon  of  the  smaller  must  necc^mrlly  be  eeHp!^?ft  ?  As  to 
the  hiirdship  of  iH-nn-j  ppevi^nted  by  such  a  provision  from  taking 
two  estates  at  the  fiaiiio  timc>  I  reraeralxT  its  licinfr  RomeH'hat 
Iiidicroii«ly  couipar^l  to  thtj  j;rnevance  of  betnj^  naked  to  two 
gtxMl  ijiuners  on  th*-  same  day ;  imd  I  must  say  that  I  think  the 
analo^gr  is  pretty  close,  Sueh  a  hardi^hip  cam  tot  be  deeply 
sympathistHl  with.  These  Lxstipiderations  iiva  supported  by  the 
authorities  cited  by  yonr  Lor(.ir?hip;  and  on  thi;i*e  I  shall  noi 
iay  more,  t  do  not  think,  therL-fort*,  we  can  discaixi  thijv  clause 
iil together,  or  deny  it  a  fair  iatt^rfin-tiition.  I  approhentl,  liou - 
even  Ibflrt  even  the  first  of  these,  t.  e.,  a  denial  of  all  elTeet,  must 
be  the  rejult  of  holdinfi  that  what  is  to  take  place,  in  cjwe  of 
I^udoun  descenrling  t<i  any  heir  of  Ittivirallaiij  /.  ?,,  to  heira  of  I 
liowallaii  not  K-ioif  sons  of  the  marriage^  is  to  be  nothing  Imi  a 
regal  fit  ion  applieable  only  to  the  case  of  aueh  rtons  succeeding — 
Bueh  a  provision  beting  plainly  nujjatory.  Wtrict  interpretation 
of  this  clatim  is  in  tnuh  no  interpretation  at  all,  but  just  hold- 
ing it  /ji-o  nivji  sertpto.  j  cannot  therefore  adopt  that  view.  And 
tlien  we  must  give  to  this  elanse  fair  interpTvtJition,  that  it  nniy 
have  effect.  Am!  if  that  is  to  Ito  adoptefl,  I  have  come,  though 
certainty  with  raope  hesitation,  to  think  that  it  eanuot  atop 
fhort  of  the  o|nnion  j^ ven  by  Lcnrd  MonereiC  Tliia  is  tin?  view  I  \ 
should  take^  if  I  could  abstract  from  the  operation  of  the  «ta-  ! 
tutes ;  but  I  must  add,  t!ut  I  am  not  able  to  do  thut.  On  the 
contrary*  1  have  come  to  concur  in  the  opinion  of  IxtrtJ  Cnninj^- 
harne,  the  Tjord  Juatlce-Clcrk,  and  other  Judges,  who  think 
that  the  efRset  of  the  aetn  of  parliament^  and  transactions  nnder 
them,  has  Ik^'h  to  prevent  the  ftuecijwion  to  the  estate  of  I^m- 
doun  from  taking  place  in  any  after  heir,  in  the  aensc  of  tho 
entail  of  Rowallan, 

This  question^  1  think,  depends  npon  another,  viz.,  whether 
the  new  conveyance  of  Loudoun  waa  merely  a  new  form  and 
fl^le  of  transmitting  tfaat  Cdtate  to  the  heirs  of  that  estate,  lu 
effective  malntenanee  of  their  original  ri^ht,  or  hope  of  snece^- 
*ion  to  it  as  heirs ;  or  whether  it  was  a  suli^tantial  alienation 
of  that  est-ate  as  a  ^arrQ^uium  for  the  entailed  English  property 
of  the  Marcjuis  of  Hastings  to  the  heirs  of  that  property.  If  it 
was  tiie  former,  the  exclusive  provision  of  the  liowatlan  entJiil 
could  not,  1  tliink,  be  defeated  hy  it.  If  it  was  the  latter,  the 
circumstance  that  the  heirs  of  iJondoun  were  alp^o  df  facto  in 
part  heirs  of  these  Knp;lish  eatates,  and  conse^juently  of  the 
surrot/itttimf  would  not  make  that  sncces^Ion  he  re^jrded,  in  re- 
spect to  them,  na  that  succeBsi^m  to  the  estate  of  Loudoun  which 
wm  looked  to  in  the  entail  of  RowaUun.  In  this  l.ittt^  ca^*  the 
estate  of  Loudoun  was  not  taken  by  men?  succession,  but  by  a 
substantial  title  of  new  acquisition  fty  pwrtioju^  or  crelimnftw  But 
the  succesflion  spoken  of  in  the  entail  of  Ro  wall  an  is  mere  sue- 
cession  :  That  only  the  entailer  ctmtemplatetl  or  has  exprcaj?e<h 
Acquisition  by  sale  or  exchange,  though  fbliowed  by  yucee»sioti 
to  the  hnyGT  or  estchan^^r,  in  the  iMJu^ht  or  hiiritred  ri;^!it,  is 
not  what  this  entailer  of  Rowalhm,  or  any  entiiiler  speaking  <»f 
an  Imr  siici'Mflinff  tunn  fsmte^  eon  templates  Or  nic^ns,  or  is  under- 
Stood  to  ejcprees.  A  buyer  or  aequin?r  by  excliange  of  an  estate, 
is  not  said,  either  technically  or  in  common  langua|»e,  to  succeed 
to  it.  And  if  the  buyer  lu'mself  take  not  by  suecesgion  a£  alt, 
hie  heirs  who  take  his  right  by  succession  in  it  fa  him  as  buyer 
or  fj^ehangrr,  do  not  take  by  succession  of  a  kind  that  was  or 
coidd  have  been  contemplat^id  by  an  entailer  making  a  provision 
like  that  in  the  entail  of  Kowallan.  Tliey  take  not  tiy  Buooession 
pimply,  but  by  purchase^  and  succession  to  the  purchase^  which 
is  not  what  was  contemplate,  Tlio  question  then  i^ta  veh&K 
I  have  put  it.  l^ow  I  answer  tins  question  by  say  log,  that,  in 
my  opinion,  the  new  conveyance  of  Loudoun  was  a  subetantlal 
alienation  of  tbttt  estate,  as  a  suntfffatam  for  the  Enjitlisb  estate. 
That  Enjtlish  estate  wn  subject  to  an  English  entail  on  certain 
heir*,  protected  from  the  debts  of  the  Marquia.  It  was  given  up 
to  be  sold  ttwnf  from  these  beLrt,  and  in  lieu  of  it  the  ettate  of 


I/t>ndoun  was  given  up  to  be  vested  under  that  entail,  or  a  Scotch 
entail  to  the  same  effect.  The  right  to  it  then,  I  think,  came  tu 
rest,  not  nominally  or  fonnally  only,  but  really  oo  thk  exchofif^ 
of  land  for  laml.  The  excluioge  was  the  solid  and  real  htm^  of 
the  title  to  that  estate  ever  after;  and  that  just  a*  uiiich  in  tl 
heirs  of  the  exchanger,  as  in  the  exehan^r,  I^r<l  Ha^iiug*,  hi  : 
mlXi  who  gave  away  his  ri-jht  to  the  English  land,  and  got  rii^i+E, 
to  Londoun  in  place  of  it*  So  complete  was  the  clitm^iie,  that  the 
(.'ountess  herself  thereby  h^st  her  right  to  iIm?  hinds  of  Loudoun^ 
whieli  vested  lu  her  iiutiliaud  and  son  during  her  lite,  and  never 
reverteti  to  her,  or  pasawi  through  her,  even  to  her  soDj  cjicerpt* 
ing  through  her  as  dUfmnfr  or  (itix.ntifm\  This  fieems  ^fiouj^h 
for  the  deeiMon  of  the  present  quegtion.  If  we  should  be  in* 
cllned  to  look  farther,  and  wiu?< icier  the  equity  arising  undi?r  the* 
staiute,  then  we  must  observe,  that  not  onlj'  Lord  riasLinTrJS  but 
ali^i  his  heirs,  held  the  English  estates  without  the  burilen  or 
rii^k  of  any  exclusive  clause  ;  and  it  would  not  be  equilable  lo 
Itold  that  Loudoun,  when  accepted  as  mnrogaU^H  for  the  £n^«h 
estate'.-*,  should  lie  jruhjcctetl  to  this  burden  or  disadvantit 
condition,  of  being  Incapable  of  union  witfi  Uowallan,  to  v 
the  English  estates  were  not  liable — in  t^ffect  making  tin.  i^- 
change  qnito  unc<iual.  This  is  valid,  at  least  in  rc£^^  to  all 
the  lieirs  of  Loudoun,  who  were  heira  of  the  Euglish  evtAtet, 
t)n  the  whole,  then,  I  think  the  clauses  in  the  entail  of  liovrimiui 
cannot  operate  in  this  case,  and,  therefore,  tliat  we  musidedcio  iU 
favour  of  the  Marq\ns  of  Hastings. 

lu  wliat  I  bavf  said,  it  will  be  obs*Tved  that  I  hav©  nor 
adnptal  I  lie  opinion  of  Lord  Ivory «  that  the  statute  could  have 
no  operation  in  tins  question,  bi^cause  the  fUOeCMion  to  Haw- 
aiian hod  been  flied  in  favour  of  Lady  Sophia  IlMtitigs  before 
thti  dates  of  the  acts  of  parliament  disposing  of  I^udoim.  I 
think  that,  in  fair  and  reasonable  interpretation,  Uje  sueoes^ion 
to  ilowallan  of  a  daughter,  in  preference  to  an  only  iOfi,  her 
bnuher,  ilejieud^  on  ibe  estate  of  I#oudoun  remaining  for  hlni  to 
succeed  to.  Tlui^  I  thinks  is  with  entlicient  certatuty  implied, 
though  it  Iv  not  expressed.  The  intention  of  tbe  euia^ilcr  <d 
HowaEtan,  in  this  clause,  bcii^t  entirely  fouudoil  on  hia  desire  of 
e^eludiug  the  union  of  the  t^vo  estates  iu  the  i^ldest  soii,  |  d 
not  think  it  PpnAonahlo  to  construe  the  words  to  work  tliat  e>; 
elusion,  where  that  only  son  dot^  not  suecL^-d  to  Loudoun,  but 
i^  by  the  act  of  Ma  father  or  mother,  deprived  of  that  succe««iofi. 
I  eannot  think  the  entailer  ever  intended  that  tlie  onljr  sod 
might  have  nu  estate  ict  all,  whiie  bis  sister  was  to  be  tbe  beir 
of  IkOwallan,  and  might  afterwards  succeed  to  Loudoiiii»  aui 
hold  both. 

Ijivft  FtifhrtQn.^Thm  is  a  csompetltion  which  haa  arisen  «m 
the  dispnti'^l  construction  of  the  deetinfltioti  ia  the  marriage- 
contract  of  llw;  tionourable  Jamc^s  t-ampbell  and  L^wly  Je«a 
Boyle,  the  eldest  dautrliter  then  in  life  of  Maviij  Earl  of  €l\vt»- 
gtjw,  and  his  Countcstf,  the  daugliier  of  William  Mun;  of  liow^ 
alLin. 

The  main  object  of  this  contract,  or  at  least  of  that  part  irf  i% 
now  in  dispute,  was  to  settle  the  stiecession  of  the  ««tari»  f-f 
Itowallan,  ikillng  otlier  sons  of  the  Earl  and  Counters  of  ^ 
pjw.  on  Lady  -lean  Boyle,  xaaX  tlic  dencotidAntft  of  her  mm 
with  Colonel  Cam]>lieli.  The  dej^tinatiou,  indcpcnduutly  nA  u*- 
qxialiflcatiun  afterwards  attachctl  to  it^  t>^  n^uai  enough*  aii«l 
rnij^ht  not  have  gfven  rise  to  any  disputi^i-— (Hoads  Glay»e  uf  dea- 
tination,) 

But  the  parties  to  tin*  oootmet  eealemplated  a  parti*'u1aj- 
contlngcney,  for  whieh  they  tiKJUght  pfoper  to  mak*  ~ 

That  txmtiaifeney  was  ilie  succession  of  any  of  the  h 
nvarriuge  to  the  honour*  and  estate  of  Londoun     mi  . 
enough  to  happen  irum  the  near  rektionsinp  of  il.    I  i 
James  Campbell.    This  le<l  to  a  qualil!c»itiou  ot  i  I  ■  *  j  i  _ 
ti nation,  whidi  has  proiluccfl  a  competition  of  no  l^*d  tlu»  ita, 
jmrties  claiming  the  succesision  on  the  death  of  tiie  late  ^L 
cMoncfis  of  Hastings;  and  each  founding  upon  a  paitlo|«ri 
stmctlon  of  the  special  clause  quidifying  the  gencnl  ~ 
tioQ,    One  of  these  competitors,  indcn^i  the  pctf»ent  T 
maiiitainfi,  as  was  done  try  his  late  futh^,  tlmt  whati 
have  been  onpmilly  the  true  etf^et  of  the  quiiiiMng 
the  destination,  that  qualifying  clause  ij  no  long.;  r  tj^tcrsith 
iDSsmuch  Hi  his  suoce^on  to,  or  rather  actiuiMition  of  (h*^  €  * 
of  Loudoun,  was  not  a  saiccession  in  the  aen^  <  ' 
contract,  which  could  call  the  qualifying  clattN 
from  which  he  concludes  i:hat  he  is  nowcufiii.  , 
estate  as  the  party  unqucaiionably  dalie^  by  the  ti^cii  r  j 
of  the  dcstinatioD.  '     u       ^  %  ^^  4 

As  this  Is  a  <Tcda]ty  «ijielge(^b^,^^{|^(<^^  v^^^ 
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mil  otmsideration  of  the  constnictum  of  the  qualifying  clauBe,  it 
ongfat  perhaps,  in  proper  order,  to  be  considered  and  disposed  of 
before  entering  upon  any  discussion  of  the  clause  upon  vhich 
the  competitors  n\y.  But  as  it  is  understood  that  we  are  bound 
to  giro  our  opinions  upon  the  whole  points  raised  by  the  parties,  it 
seems  to  me  the  most  convenient  course  to  ascertain,  if  possible, 
the  meaning  of  the  disputed  clause  itself^  before  entering  into 
the  inquiry  how  far  its  operation  is  (USected  by  the  special  dr- 
camstauces  of  the  case. 

The  clause  relating  to  the  possible  succession  of  the  heirs  of 
the  marriage  to  the  honours  and  estate  of  Loudoun,  begins  with 
certam  prorisions,  ezclusiTely  applicable  to  the  opening  of  that 
succession,  combined  with  particular  contingencies  as  to  the  state 
of  the  ftunily  bom  of  the  contemplated  marriage — (Reads  special 
prorisioii  in  clause  of  devolution.)  There  is  here  a  specific 
direction  as  to  the  succession,  modifying  tlie  original  destination, 
and  dependent  on  there  being  only  one,  or  more  than  one  son, 
of  the  marriage,  and  also  on  the  succession  to  Loudoun  havii^ 
opened  to  the  eldest  or  only  son.  Then  follows  the  more  gene- 
ral proriuon,  **  that  the  succession  to  the  said  estate  of  Row- 
alian,  n  com  any  of  the  heirs  of  this  marriage  shall  succeed  to  the 
estaie  of  LoHdoun,  shall  take  piaoe  according  as  is  above  mentioned, 
in  aU  time  coming/*  And  the  clause  concludes  with  the  provision 
as  to  the  accumulation  of  rent«  in  certain  events ;  a  dause  which 
does  not  aflfect  the  destination,  although  it  may,  to  a  certain 
extent,  assist  in  its  construction. 

Now,  it  does  not  appear  to  me  that  the  leading  part  of  the 
dause  presents  any  very  great  difficulty.  It  might  puzde  one, 
perhaps,  to  discover  what  motive  the  parties  had  for  an  arrange- 
ment so  arbitrary  and  capricious.  The  most  natural  and  simplest 
expUmation  is,  that  their  intentions  were  looedpr  and  imper- 
fKlAj  expressed ;  and  the  consequent  probability  is^  that  if  they 
had  been  called  to  consider  the  chances  of  its  operation,  those 
expressions  would  have  been  altered.  But  with  that  we  have 
nothmg  to  da  If  the  words  of  the  deed  admit  oi  a  definite  mean- 
ing, we  are  bound  to  give  effect  to  them,  however  incomprehen- 
sible to  us  the  motives  of  the  party  may  have  been  lev  adopting 
that  course  which  those  wonls  express.  While^  then,  it  was 
provided  by  that  member  of  the  clause,  that  if  there  be  only  one 
son  of  the  marriage  who  shall  succeed  to  the  honours  and  estate 
of  Loudoun,  then,  though  there  he  daughters,  the  second  son  of 
this  only  son,  and  failing  a  second  son,  the  eldest  daughter  of 
sudi  only  son  should  take  Rowallan,  there  is  no  provision  what- 
ever, dther  in  the  case  of  there  bdng  only  daughters,  one  or 
more,  of  the  marriage,  who  should  succeed  to  the  estate  of  Lou- 
doon,  or  of  the  eldest  daughter  of  the  only  son  taking  the  estate 
of  Louckmn,  as  well  as  Rowallan,  that  the  qualifying  clause 
riionld  apply,  or  that  there  should  be  any  separation  of  the  two 
estates.  As  to  the  case  of  there  being  only  daughters  of  the 
marriage,  it  seems  dear.  The  only  contingency  provided  for 
is,  that  there  be  one  or  more  sons  of  the  marriage.  In  the  first 
case,  the  estate  of  Rowallan  is  to  go  to  the  second  son,  whom 
failing,  to  the  ddest  daughter  of  that  only  son,  and  in  the  other 
to  the  second  son  of  the  marriage.  The  event  of  there  being 
daughters  of  the  marriage  is  deariy  contemplated,  and  even 
expressed ;  yet  there  is  no  provision  that,  on  the  ddest  daughter 
taking  the  estate  of  Loudoun,  there  shall  be  any  exclusion  of 
her  right  to  Rowallan,  in  virtue  of  the  general  destination  in 
favour  of  the  eldest  heir-female  without  division. 

In  regard  to  the  eldest  daughter  of  the  only  son,  it  might  be 
supposed,  perhaps,  that  the  words  **  fiuling  a  second  son"  imply 
the  existence  of  at  least  one  son  to  take  the  estate  of  Loudoun, 
if  Rowallan  was  to  go  to  the  eldest  daughter.  But  that  is  an 
implication  to  which,  in  construing  such  a  deed,  we  cannot  give 
eflfeet.  The  fiulure  of  a  second  son  evidently  includes  the  case 
of  the  finlure  of  sons  altogether,  and  we  cannot,  in  sound  con- 
struction, read  it  as  by  implication  limiting  the  succession  of 
the  ddest  daughter  to  the  special  case  of  their  being  one  son, 
and  no  more. 

It  seems  to  me  then,  that,  by  the  first  part  of  this  qualifying 
daose,  there  is  no  provision  or  condition  whatever  aflecting  the 
riii^  either  of  the  dangfat^s  of  the  marriage^  or  of  the  eldest 
dnghter  of  the  odIj  soo  of  the  marriage.  There  is  nothing  to 
pff«f«it  nyof  tliose  parties,  thoogfa  succeeding  to  Loudoun, 
tnm  also  locpssdhig  to  Rowallan. 

Tb  te  sore^  tere  it  Uie  second  provision,  of  a  more  general 
nalaiev  ^  that  the  soooesnon  to  the  said  estate  of  RowaUan,  in 
«MHi  mmf  tf^<&0  han  o/tkh  marriage  shall  succeed  to  the  estate  of 
LumhuM,  shaU  take  place  according  as  is  above  mmtioned  in  aU 
ttamtmmgf^  Mnd  the  words,  **  in  case  any  of  the  heirs  of  this 


marriage**  shall  succeed,  arc  broad  enough  to  indude  the  suc- 
cession of  the  daughters  of  the  marriage  as  well  as  the  daugh- 
ters of  the  only  son.  But  then,  what  is  to  happen  upon  that 
event  ?  That  the  succession  is  to  take  place  *'  as  is  above  men- 
tioned." In  order  to  modify  the  general  terms  of  tlie  original 
destination,  there  must  be  some  express  mention  of  a  change  to 
be  effected  in  the  succession  of  Rowallan  by  the  successicm  to 
Loudoun.  But  there  is  nothing  mentioned  in  the  preceding 
part  of  the  clause  of  any  change  in  the  case  of  females  taking 
both  estates ;  and  it  would  seem  to  be  an  unwarrantable  exten- 
sion of  the  term,  "  as  above  mentioned,"  to  apply  it  to  tlie  suc- 
cession not  only  of  sons,  which  had  been  mentioned,  but  to  the 
succession  of  daughters  which  had  not  been  mentioned  in  the 
<mly  qualifying  dause  to  which  reference  could  be  made. 

It  seems  to  me,  then,  that  if  there  had  only  been  daughters 
c^the  marriage  of  Cdonel  Campbell  and  Lady  Jean  Boyle,  the 
eldest  daughter  without  division,  though  she  had  succeed  to 
the  estate  of  Loudoun,  would  have  been  enabled  to  take  the 
estate  of  Rowallan ;  and  on  still  stronger  grounds,  I  concdve 
that,  in  the  event  of  the  succession  to  Loudoun  opening  to  an 
only  son  of  the  marriage,  the  daughter  and  only  child  of  that 
only  son  miet  have  been  entitled  to  take  both  estates.  The 
dause  itself  spedally  providing  for  the  case  of  the  estate  of 
Loudoun  falling  to  an  only  son,  declares,  that  failing  a  second 
son  of  that  only  son,  the  daughter  shall  take ;  and  though  it  is 
quite  possible  that  the  framcrs  of  this  deed  nmy  have  had  in 
view  the  event  of  that  only  son  having  one  son  and  a  daughter, 
they  have  certainly  not  expressed  that  event,  or  qualified  ther 
daughter's  right  by  any  such  condition.  She  is  to  take,  failing 
a  second  son,  a  condition  which,  in  the  ordinary  rule  of  construc- 
tion, must  be  held  to  be  purified  by  the  failure  of  sons  alto- 
gether. The  effect  of  the  provision,  then,  in  the  event  of  the 
succession  of  Loudoun  opening  to  an  only  son  of  the  marriage  is, 
to  give  the  estate  (^  Rowallan  to  that  only  son's  only  child,  if  a 
daughter,  without  any  condition  whatever ;  and  when  the  next 
sentence  of  the  clause  provides,  that  if  any  &(  the  hdrs  of  the 
marriage  shall  succeed  to  the  estate  of  Loudoun,  the  succession 
to  Rowallan  shall  take  place  as  is  above  mentioned,  it  seems  to  me 
impossible  to  construe  these  words,  *'  as  is  above  mentioned,*' 
into  an  exdusion  of  the  only  son's  eldest  daughter,  from  a  right 
which  the  clause  referred  to  gave  lier  without  qualification.  It 
is  possible  the  parties  may  have  had  in  view  a  proTision  for 
the  continued  separation  of  the  estates, — ^may  have  intended  to 
declare,  that  if  anv  one  heir  of  the  nuuriage  should  turn  out  to 
be  the  party  entitled  to  succeed  to  the  estate  of  Loudoun,  he  or 
the  should  not  take  by  succession  the  estate  of  Rowallan,  as  in 
the  case  spedally  provided  for,  of  the  eldest  son  of  the  marriage 
taking  the  estate  of  Loudoun.  But  that  has  not  been  clearly 
said.  Indeed  it  has  not  been  said  at  all ;  and  to  infer  all  that 
from  tlie  employment  of  the  words,  ^  according  as  is  above 
mentioned,"  would  be,  in  truth,  not  to  give  ef^t  to  what  had 
been  *'  tibove  mentioned,**  in  the  preceding  clause,  but  to  rear 
up,  upon  some  other  presumption  of  intention,  a  qualification 
of  the  succession  which  had  not  been  mentioned  in  the  leading 
part  of  the  clause. 

By  applying  the  terms  of  the  destination  thus  explained  to 
the  events  winch  actually  took  place  in  the  fiunily,  we  are  en- 
abled to  fix,  upon  sure  ground,  at  least  one  point  of  some  im- 
portance ;  I  mean  the  particular  event  on  which  the  disputed 
succession  must  be  held  to  liave  arisen.  There  was  only  one 
son  of  the  marriage,  James  Mure  Campbell,  who,  after  suoseed- 
ing  to  the  estate  of  Rowallan,  also  became  entitled,  in  the  year 
1782,  to  the  honours  and  estate  of  Loudoun. 

Whether,  by  the  conduding  provision  of  the  clause  so  often 
alluded  to,  the  rents  of  the  estate  of  Rowallan  ought  **  to  have 
been  managed  and  improven  for  the  use  of  the  next  heir  of 
tailzie,  who  shall  succeed  in  manner  foresaid,"  at  sight  of  the 
persons  named  in  the  contract  and  their  hdrs,  is  a  question 
which  it  is  unnecessary  to  consider.  No  such  claim  was  ad- 
vanced. James  Mure  Campbell,  then  Earl  of  Loudoun,  was 
allowed  to  continue  in  peaceable  possession  of  the  estate  until 
his  death,  in  1786,  when  he  was  succeeded  by  his  only  daughter, 
the  late  Bfardiioness  of  Hastings.  8he,  too,  possessed  both 
estates  until  lier  death,  in  1840,  upon  which  the  present  compe- 
tition arose. 

Now,  for  the  reasons  already  assigned,  I  amodve  that  tho 
Marchioness,  the  only  daughter  of  the  only  son  of  Colonel 
Campbell  and  Lady  Jean  Boyle,  was  entitled  to  succeed  to  and 
to  hdd  the  estate  of  Rowallan,  though  she  also  suooeeded  at 
the  same  time  to  the  honours  tmd  estate  of  Loudoun.    As^ 
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whatever  might  be  in  other  respects  the  ef^t  of  the  dausa 
qualifying  the  original  destination,  the  prorision  for  the  separa- 
tion of  tl^  two  estates  did  not  applj  to  her.  Accordingly,  that 
seems  to  be  the  opinion  of  the  whole  of  the  consulted  Judges, 
however  they  differ  in  other  respects.  However  opposed  their 
views  may  be  on  the  subject  of  the  succession  to  the  late  Mar- 
chioness, they  seem  all  to  agree  in  this,  that  it  was  on  her  death 
that  the  question  of  disputeti  succession  arose — she  being  un- 
derstood to  be  the  person  holding  by  a  title  sanctioned  by  the 
entail.  Indeed  that  seems  an  admitted  point  in  the  present 
competition.  Even  in  the  summons  on  the  part  of  Lady  Sophia 
Hastings,  and  her  defences  against  the  actions  of  the  other  com- 
petitors, and  in  her  argument,  it  is  assumed  that  the  only  ques- 
tion is,  how  the  succession  to  Kowallan  fell  to  be  "  regulated  upon 
tlte  death  of  ttte  Marchioness.** 

The  point  to  be  determined,  then  is,  who,  by  the  force  of  the 
original  destination,  as  qualified  by  the  clause  so  often  quoted, 
was  the  individual  entitled  to  take,  as  heir  of  entail  of  the  estate 
of  liowallan,  on  the  death  of  the  Marchioness  of  Hastings. 

Now,  there  is  one  view  suggested  of  the  joint  effect  of  these 
clauses  of  destination,  which  would  remove  all  difficulty.  It 
seems  to  be  thought  that  the  condition  of  the  special  rule  of 
succession,  *'  in  case  any  of  the  heirs  of  the  marriage  shall  suc- 
ceed to  the  estate  of  Loudoun,"  may  be  read  as  exclusively  ap- 
plicable to  the  junction  of  these  two  estates,  by  succession  from 
different  quarters  ;  and  that  consequently  its  operation  was  ex- 
hausted or  extinguished  by  the  junction  of  both  estates  in  the  per- 
son of  the  late  Marchioness.  I  have  great  doubts,  indeed,  whether 
tliis  reading  can  be  adopted  as  the  true  one.  It  can  be  made  out 
only  by  using  great  freedom  with  the  express  words  of  the  deed. 
These  words  are  quite  general : — "  In  case  any  of  the  heirs  of 
the  marriage  sludl  succeed  to  the  estate  of  Loudoun," — expres- 
sions which  include  the  case  of  succession  to  Loudoun  from  an 
ancestor  at  the  same  time  holding  Rowallan  as  well  as  the  suc- 
cession to  that  estate,  previously  held  separate.  And  this  is 
strengthened  by  the  consideration  that,  according  to  the  view 
which  all  the  Judges  seem  to  take  of  the  sentence  immediately 

{)receding,  the  framers  of  the  deed  must  be  presumed  to  have 
lad  in  their  view  the  contingency  of  the  daughter  of  the  eldest 
son  of  the  marriage  holding  both  estates,  and  consequently  of 
the  succession  to  the  estate  of  Loudoun,  on  the  death  of  a  party 
also  holding  HowalUn.  The  general  words,  then,  immediately 
following—"  in  case  any  oft/te  heirs  of  the  marriage  shall  succeed 
to  the  estate  of  Loudoun" — do  seem  to  me  to  apply  to  that  point 
of  the  succession  in  the  destination  of  Rowallan  which  occurred 
ou  the  death  of  the  late  Marchioness ;  always  assuming,  of  course, 
in  this  branch  of  the  discussion,  that  the  mode  of  acquisition  of 
the  estate  of  Loudoun  by  the  late  Marquis  was  to  be  held  as  a 
succession  to  that  estate  in  the  sense  of  the  Rowallan  entail. 
On  that  assumption,  the  late  Marquis  was  an  heir  of  the  mar- 
riage who  had  succeeded  to  the  estate  of  Loudoun,  so  that  there 
was  room  for  the  inquiry  how  the  succession  to  the  estate  of 
Rowallan  was  to  take  place. 

Neither  can  I  see  how  this  provision  in  the  Rowallan  entail 
can  be  considered  as  exhausted  by  one  single  operation,  and  as 
confined  to  the  first  case  of  the  junction  in  one  individual  of 
the  character  of  heir  of  Loudoun  and  the  heir  of  the  marriage. 
The  clause  declares,  that  the  succession  "  slmll  take  phice  as  is 
above  mentioned,  in  all  time  cotning:*  The  rule  of  succession, 
wliatever  it  may  be,  is  not  to  be  exhausted  by  a  single  opera- 
tion. It  is  clearly  introduced  as  a  permanent  rule  of  succession, 
to  be  observed  on  every  occasion  of  succession  in  which  the 
party  who  is  the  heir  of  the  marriage  has  succeeded  to  the  estate 
of  liudoun. 

To  be  sure,  their  remains  behind  the  more  difficult  point, 
what  that  rule  of  succession  truly  is  :  for  it  is  not  specifically 
laid  down.  It  is  described  merely  by  reference  to  what  **  is 
above  mentioned,"  as  1  understand  it,  in  the  sentence  immediately 
preceding ;  in  which  a  rule  is  laid  down  for  regulating  the  suc- 
cession in  one  particular  case,  the  succession  of  Loudoun  having 
opened  to  the  eldest  son  of  the  marriage.  In  order  to  discover, 
then,  what  the  permanent  rule  of  succession  is  to  he  in  the 
general  case  of  any  of  the  heirs  of  the  marriage  succeeding  to  the 
estate  of  Loudoun,  wemust  try  todiscover  what  is  the  specific  rule 
of  succession  laid  down  in  the  case  specially  provided  for,  and  ap- 
ply that,  if  it  can  admit  of  application,  to  every  case  of  succession 
under  the  more  general  direction.  Now,  the  special  rule  seems  to 
be  this, — that  if  there  be  two  sons,  on  the  succession  opening,  the 
•econd  son  is  to  take  Rowallan,  if  the  eldest  shall  succeed  to 
Loudoun ;  but  if  there  be  only  one  son,  theii»  though  there  be 


daughters  of  the  marriage,  the  second  son  of  that  only  eon  is  ts 
take  Rowallan,  and  failing  a  second  son,  the  eldest  daoght^  of 
that  only  son.  And  while  it  is  here  provided,  I  think  with  suffi- 
cient clearness,  that  a  son  of  the  marriage  who  has  suooeeded 
to  Loudoun  shall  not  take  RowalUn,  there  seems,  as  I  have  al- 
ready mentioned,  no  prohibition  eitlier  of  a  daughter  of  the  mar- 
riago,  or  of  a  daughter  of  an  eldest  son,  succeeding  to  botk 
estates.  I  rather  think,  however,  that  there  is  a  prohibition  of 
a  son  of  the  marriage  taking  both  estates.  For  it  does  not  sp* 
pear  to  me,  as  it  does  to  some  of  the  consulted  Judg^^  that  an 
only  son  of  the  marriage  could  have  taken  or  kept  Ix^  estates, 
merely  because  he  had  at  the  time  no  second  son  or  dau^ter  to 
exclude  liim.  That  affords  a  very  good  explanation  of  tbe/aet 
of  his  being  allowed  to  keep  botli  estates ;  but  it  does  not  touch 
the  question  of  right,  as  arising  under  the  words  of  the  deed ; 
for  the  deed  clearly  contemplated  and  provided  for  the  case  (^ 
the  management  of  the  estate  wliile  the  right  was  in  susp^ise, 
from  the  non-existence  at  the  time  of  the  heir  contingently 
called  to  the  succession.  This  se^ns  to  be  the  sole  object  of  the 
concluding  part  of  the  clause,  that,  ''  so  soon  as  the  mm  of  tku 
marriage,  or  ot/iers  foresaid,  shall  accept  of  the  honours  and  estate 
of  Loudoun,  then  the  rents  of  the  said  estate  of  RowalUn  are  to 
be  managed  and  improven  for  the  use  of  the  next  heir  of  tailzie, 
who  shall  succeed  to  the  estate  of  Rowallan."  I^  then,  the  only 
son  of  the  marriage  had  succeeded  to  Loudoun  when  the  sue* 
cession  to  Rowallan  opened,  I  rather  think  that,  by  the  tme 
construction  of  the  clause,  that  only  son  could  not  have  taken, 
but  that  the  estate  must  have  been  managed  by  the  tnisteet 
till  the  abeyance  fell  by  the  existence  of  the  second  son  of  that 
eldest  son,  or  "  next  heir  of  tailzie  who  shcdl  succeed,** 

In  order  to  ascertain  what  the  rule  of  succession  *^  above  men- 
tioned," to  be  followed  in  the  case  now  occurring,  on  the  death  of 
the  late  Marchioness,  truly  is,  it  may  be  well  to  inquire  how  the 
specific  rule  would  have  operated  if  the  circumstances  at  tht 
dissolution  of  the  marriage  had  been  nearly  the  same ;  if,  in  short, 
the  succession  to  the  two  estates  bad  opened  at  the  same  time 
to  the  child  or  children  of  the  marriage.  This  might  easily  have 
happened.  It  may  easily  be  supposed  that  Colonel  Campbell 
had  succeeded  to  the  estates  of  Loudoun  before  his  death,  ami 
that  his  deatli,  and  that  of  Lady  Jean  Boyle  his  wife,  had,  by 
some  casualty,  happened  at  the  same  moment  In  such  dream- 
stances,  the  succession  to  both  estates  would  have  opened  at 
once  to  the  eldest  son,  but  for  the  provision  qualifying  the  des- 
tination of  Rowallan.  But,  by  the  force  of  that  qualification.  I 
think  it  pretty  clear,  first,  that  if  there  had  been  two  sons  (rf'the 
marriage,  tlie  estate  of  Rowallan  would  have  gone  to  the  se- 
cond son,  and  secondly,  that,  if  there  liad  been  only  one  son  of 
the  marriage,  the  estate  of  Rowallan  ought,  under  the  directions 
of  the  deed,  to  have  been  managed  by  the  trustees  until  he  had 
a  second  son,  or  until  the  failure  of  sons  carried  it,  at  his  death, 
to  his  eldest  daughter,  if  he  had  one.  That  appears  to  me  tj  be 
tlie  rule  of  succession  mentioned  in  the  deed,  in  the  special  case ; 
and,  therefore,  being  the  rule  referred  to,  I  rather  think  it  is 
the  one  which  we  are  bound  to  enforce,  in  the  case  which  hai 
occurred,  of  the  succession  opening  to  both  estates,  by  the  death 
of  a  female,  allowed  by  the  terms  of  the  destination  to  hold 
both.  No  doubt  the  rule  is  capricious  and  arbitrary  enough ; 
for,  while  it  admits  the  union  of  the  estates  in  a  female,  it  re- 
quires the  separation  (^  them  in  the  case  of  succession  of  msX'f^ 
As  I  have  said  before,  I  thhik  it  extremely  likely  that  this  has 
arisen  from  oversight  or  inadvertency,  or  inaccuracv  of  expres- 
sion ;  but  still,  there  the  words  are.  Such  is  clearly  the  effijct 
of  the  special  clause  qualifying  the  destination  in  the  persons  of 
the  immediate  children  of  the  marriage.  There  a  male  is  barred 
from  holding  both  estates,  while  a  female  is  not  Now,  the  words 
of  reference  seem  to  carry  out  tlie  same  principle  through  the 
whole  succession ;  and  although  the  result  is  unusual,  and  per- 
haps unprecedented  in  cases  of  this  kind,  still  it  mvolves  no 
such  intrinsic  inconsistency  or  absurdity  as  to  warrant  a  court 
of  law  in  discarding  the  construction  on  which  it  rests. 

Now,  if  this  be  the  true  construction  of  the  qualifying  clause, 
a  proposition  which,  however,  I  submit  with  the  greatest  diffi- 
dence, it  would  at  once  solve  the  questions  between  these  differ^ 
ent  competitors  if  Uie  competition  were  to  be  determined  by 
the  words  of  the  clause,  and  independently  of  the  specialty 
founded  on  by  the  late  Marquis  of  Hastings  and  his  eldest  sml 

In  the  first  place,  that  construction  would  at  onoe  ezofaMit 
the  claim  of  Lady  Sophia  Hastings.  Holding  tiie  questies  Is 
arise  as  at  the  death  of  the  late  Marchioiiees,  and  applying  ts 
that  case  of  svccession  the  rule  o6<w«  mmtiomd;,  Uiat  £1,  the  ^e* 
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cial  rale  fbdxig  the  raoeesBion  in  regard  to  the  soni  oi  the  mar- 
riage, it  seems  to  me  that  Lady  Sophia  does  not  stand  in  the 
situation  of  the  eldest  son's  eldest  daughter,  who  is  entitled  to 
take  the  estate,  bat  in  that  of  the  daughter  of  the  marriage,  the 
oDly  son's  sister,  who  is  no<  to  take  the  estate  in  pr^rence  to 
his  issue.  Nor  is  it  requisite,  in  order  to  support  this  view  of 
the  case,  that  the  late  Marchioness  should  be  considered  as  in 
all  respects  in  the  same  situation  as  Lady  Jean  Boyle.  The 
question  is  the  question  of  succession ;  and  it  is  enougli,  in 
regard  to  that,  that  the  late  Marchioness  stood  so  far  in  the  same 
situation  as  Lady  Jean  Boyle ;  that  she  was  the  person  on  whose 
death  the  succession  to  Bowallan  opened.  Being  identified  in 
that  particular,  it  seems  to  me  that,  in  applying  the  rule  of  sue- 
oessioo  Uid  down  for  the  children  of  the  marriage,  to  the  case  of 
the  death  of  the  late  Marchioness,  the  right  of  Lady  Sopliia 
mutt  be  considered  as  analogous  to  that  of  a  daughter  of  the 
marriage,  the  sister  of  the  only  son,  and  must,  Uierefore,  be 
postponed  to  his  issue.  Indeed,  I  do  not  see  how  Lady  Sophia's 
daim  could  be  sustained  in  competition  with  the  issue  of  her 
mother,  except  on  the  supposition  that  the  late  Marchioness  was 
to  be  Tiewed  in  the  question  of  succession  as  in  a  situation  analo- 
gous to  the  only  son ;  and  consequently,  that  she,  Lady  Sophia, 
was  entitled  to  take,  not  by  succession  from  her  mother,  but  in 
pieferenoe  to  her  mother.  When  once  it  is  assumed  that  tlie 
late  Marchioness  was  entitled  to  hold  the  estate  till  her  death, 
and  that  from  that  point  only  the  question  of  succession  emerged, 
the  necessary  ctmsequence  seems  to  me  to  be,  that,  in  combin- 
ing the  general  rule  of  succession  with  the  special  rule  '  (dtove 
ptemtitmed,'  the  late  Marquis  must  be  viewed  as  the  only  son  who 
has  succeeded  to  the  estate  of  Loudoun,  and  that  his  sisters  can 
have  no  chum  while  he  had  hope  of  issue. 

But  I  confess  I  do  not  see  what  answer  can  be  made  on  this 
oonstruction  of  the  deed,  to  the  claim  of  Lord  Henry  Hastings, 
the  second  son  of  the  late  Marquis.  He  is  the  very  party  who 
appears  to  me  to  be  called  by  the  combined  operation  of  the 
di^rent  parts  of  the  clause  qualifying  the  destination.  That 
be  vas  not  bom  at  the  time  of  the  succession  actually  opening 
seems  to  me  of  no  importance.  A  provision  that  an  estate  shaU 
go  to  the  second  son  of  a  party  named,  necessarily  implies  the 
oontingency  of  that  destination  being  suspended  while  there  is 
a  po^bility  of  the  existence  of  a  second  son.  And  there  seems 
to  D>e  to  be  no  ground  for  holding  that,  in  the  case  of  a  destina- 
tion to  the  second  son  of  a  particular  party,  whom  failing,  his 
eldest  daughter,  the  eldest  daughter  would  be  at  once  entitled 
to  take  the  estate  on  the  succession  opening,  merely  because 
there  was  no  second  son  then  in  existence.  The  eldest  daugh- 
ter being  only  entitled  to  take  failing  a  second  son,  there  cannot 
be  said  to  be  any  such  failure  so  long  as  there  is  a  possibility 
of  his  existence.  And,  indeed,  the  only  difficulty  whicli,  in  the 
ordinary  case,  would  occur — that  of  the  right  being  suspended 
—is  evidently  contemplated  and  provided  for  by  the  clause  re- 
garding the  management  of  the  rents  for  behoof  of  the  next  heir 
of  the  entail  who  shall  succeed  to  the  estate. 

On  these  grounds,  I  think  that  Lady  Edith  Hastings  has  no 
claim  in  competition  with  Lord  Henry ;  but  upon  the  whole,  I 
am  rather  inclined  to  think  that,  holding  the  question  to  be 
open,  and  to  be  determined  by  the  construction  of  the  clause 
qualifying  the  destination,  the  claim  of  Lord  Henry  Hastings 
would  preponderate.  It  is  true  that  opinion  is  any  thing  but 
ooofldent  Indeed  the  provisions  are  so  perplexed,  the  lights  in 
which  they  admit  of  being  viewed  are  so  varied  and  shifting, 
that  I  have  found  the  greatest  difficulty  in  forming  any  weU- 
defincd  oinnion  upon  the  subject  But,  after  all  the  considera- 
tion which  I  have  bestowed  upon  the  case,  that  above  ex- 
pi  eased  has  appeared  to  me  to  ofibr  the  least  violence  to  the 
tenns  of  the  deed,  and  to  give  the  fullest  effect  to  its  different 
provisions. 

As  the  view  which  I  entertain  of  the  meaning  and  effect  of 
the  clause  in  dispute,  affecting  the  destination  of  Bowallan,  is 
diflarent  from  that  which  has  been  adopted  by  any  of  the  con- 
sailed  Judges,  I  have  bought  it  right  to  state  my  view  at  some 
kagth.  Indeed,  it  may  very  probably  be  thought  at  greater 
latftk  than  was  necessary,  considering  that  I  concur  in  the 

'—  of  Ae  nugority  of  the  consulted  Judges,  that  the  cir- 

iioes  under  which  the  late  Marquis  of  Hastings  took  the 
k  of  Loudoun  were  not  such  as  to  admit  of  the  operation  of 
tiieelMiae. 

It  is  true  that,  before  the  succession  to  Bowallan  opened  to 
hkatf  |»  had  taken  and  held  the  estate  of  Loudoun.  In  one 
mim  im  kadsoooeeded  to  the  estate  of  Loudoun ;  but  he  had 
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succeeded  to  it  not  as  the  heir  of  his  motheiv~not  as  the  heir  dt 
the  marriage  of  Ck>lonel  Campbell  and  Lady  Jean  Boyle,  but 
as  heir  of  his  father,  Francis  Earl  of  Moira  and  first  Marquis  of 
Hastings,  the  institute  of  the  entails  executed  by  his  wife^ 
the  late  Marchioness  of  Hastings.  It  is  needless  to  go  into' 
the  details  of  these  somewhat  complicated  transactions.  It 
is  sufficient  to  state,  that,  by  the  arrangements  made  between 
the  late  Marchioness  and  her  husband,  at  that  time  Earl  of 
Moira,  and  sanctioned  by  certain  statutes  obtained  for  that  pur- 
pose, she,  then  holding  the  estates  of  Loudoun  in  fee-simple, 
transferred  them  to  the  parties  in  right  of  certain  English  estates, 
which  had  belonged  to  the  Earl  of  Huntingdon,  and  in  which 
the  various  interests  were  fixed  by  his  settlements.  Of  tliese, 
tiie  life  interest  was  held  by  Francis  Earl  of  Moura,  afterwards 
first  Biarquis  of  Hastings ;  the  substantial  permanent  interest, 
or  what  we  should  call  the  right  of  fee,  being  in  his  children ; 
and  particularly  at  the  date  of  the  transactions^  being  in  the 
person  of  his  eldest  son,  the  last  Marquis  of  Hastings,  then  de- 
signed Lord  Mauchline.  The  object  of  these  transactions  cer- 
tunly  was  to  enable  the  late  Marchioness  to  apply  the  proceeds 
of  the  English  estates  in  payment  of  her  husband's  debts ;  but 
the  direct  efl^t  of  the  transaction  was  to  divest  her  entirely  of 
all  her  rights  to  the  estates  of  Loudoun,  and  to  convey  them  to 
the  parties  having  right  to  the  English  estates,  as  an  equivalent 
for  those  English  estates. 

It  is  said,  indeed,  in  the  preamble  of  one  of  the  statutes,  I 
think,  that  the  Scotch  estates  "were  of  greater  value — ^a  statement 
made  merely  to  facilitate  the  transaction.  They  are  given  evi- 
dently as  an  equivalent,  and  nothing  else.  Accordingly,  the 
Scotch  estates  of  Loudoun  were  settled  by  deeds  framed  ex- 
pressly on  the  principle  of  iden^ying,  as  nearly  as  possible,  the 
interests  of  the  diffbrent  parties  in  the  English  estates,  with 
those  in  the  Scotch  estates  which  they  were  to  receive  in  return. 
Those  deeds  were  of  course  in  the  form  of  entails,  executed  by 
the  late  Marchioness,  the  proprietrix  of  the  estates.  The  insti- 
tute in  these  entails  was  her  husband.  Earl  of  Moira,  he  being^ 
indispensably  brought  under  strict  fetters ;  as,  by  the  English 
deeds,  he  holding  merely  a  life  interest,  had  not  a  power  to  de- 
feat the  rights  of  the  English  heirs.  But  these  very  entails 
contained  a  provision,  that  Francis  Earl  of  Moira,  with  the  con^ 
sent  and  approbation  of  his  eldest  son,  Lmd  MaudUine^  the  late 
Marquis  of  Hastings,  after  arriving  at  the  ape  of  twenty-one^  should 
have  the  full  power  to  dispone  the  estate  m  any  way  they  chose ; 
and  that  after  the  death  of  the  said  Francis  Earl  of  Moira,  the 
said  Lord  Mauchline  should^  on  arriving  at  twenty-one^  have  the 
full  power  of  iUsposing  of  these  estates.  In  short,  these  Scotch 
entails  were  merely  the  instruments  for  creating  and  protecting 
interests  in  the  Scotch  estates,  as  nearly  identical  with  those  in 
Uie  English  estates,  for  which  they  were  substituted,  as  the 
principles  o^  conveyancing  of  the  two  countries  would  adnii^ 
of. 

Now,  the  question  comes  to  be,  whether  the  last  Marquis  of 
Hastings,  acquiring  by  these  transactions  the  estates  of  Lou- 
doun, can  be  held  to  have  fallen  under  any  disqualification  as 
to  talung  the  estates  of  RowalUm.  I  agree  with  the  majority 
of  the  consulted  Judges  in  thinking  that  it  is  not  enough  that  he 
has  taken  the  honottrs  of  Loudoun,  that  is,  the  title.  The  clause 
in  the  Bowallan  entail,  in  its  first  clauBe,  mentions  both  honours 
and  estates,  while  in  the  second,  the  most  important  sentence  of 
the  whole,  the  estate  of  Loudoun  is  the  expression  used.  I  can- 
not read,  then,  the  word  estate  as  meaning  either  t/te  honours  or 
the  estate.  I  think,  particularly  in  construing  a  clause  of  this 
kind,  the  taking  of  the  estate  as  well  as  the  honours,  is  indisi>en- 
sable  to  bring  the  condition  into  operation. 

Now,  the  first  thing  tliat  must  strike  one,  on  the  supposition 
that  the  taking  of  the  estate  of  Loudoun,  in  the  circumstancrs 
above  mentioned,  disqualified  the  late  Marquis  in  any  way  what- 
ever in  regard  to  the  estate  of  Bowallan,  is,  that  a  consequence 
would  thus  arise  ftom  the  transactions  alwve  mentiouod,  most 
materially  afibcting  the  interests  of  the  late  Marquis,  and  which 
never  could  have  been  contemplated.  His  rights  to  the  EngliFh 
estates  were  secure.  Indeed,  it  seems  pretty  dear,  from  the 
English  opinion,  that  they  were  rights  in  absolute  property,  in 
the  event  of  his  arriving  at  the  age  of  twenty-one.  The  taking 
and  holding  those  English  estates  attached  to  liim  no  disquali- 
fication whatever  as  to  taking  Bowallan ;  and  yet  it  is  sup- 
posed that  the  statutes,  passed  expressly  on  the  footing  of  one 
set  of  estates  being  the  substitute  and  equivalent  for  the  other, 
gave  him  the  equivalent  indeed,  but  under  the  condition  that,  in 
taking  that  equivalent,  he  should  be  in  some  way  disqualifiad 
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from  taking  another  talnable  estate,  which  it  was  prewkmAf 
quite  competent  for  him  to  hold. 

I  do  not  make  this  remark  as  conclnsiTe.  I  am  quite  aware 
this  is  a  question  as  to  the  entail  of  BowaUan,  and  that  the  rights 
of  the  heirs  of  that  entail  cannot  be  afEected  by  any  oversight 
which  may  have  been  committed  in  these  transactions,  to  wluch 
they,  the  heirs  of  Bowallan,  were  not  properly  parties.  But  it 
shows  where  the  equity  of  the  case  lies.  It  entitles  us  fiiirly  to 
scrutinize,  with  some  rigour,  the  terms  of  the  entail  of  Bow- 
aUan, in  order  to  see  whether  these  terms  do  necessarily  require 
a  construction  leading  to  a  consequence  so  unforeseen  and  so 
unjust.  And  I  agree  with  the  m^rity  of  the  consulted  Judges 
i^  thinking  that  tltey  do  not. 

There  is  nothing  in  the  clause  in  question  about  taking  or 
holding  the  estates  of  Loudoun,  or  any  other  estate.  The  events 
contemplated  were,  "  if  there  be  an  only  son  of  the  present  mar- 
riage who  sfutU  succeed  to  the  honours  and  estate  of  Loudoun,** 
and  the  other  clause,  ^*  if  any  of  the  heirs  of  the  marriage  slutil 
succeed  to  the  estate  of  Loudoun,**  It  is  a  taking  by  succession 
which  alone  is  contemplated ;  and  why  that  was  contemplated  is 
sufficiently  obvious  from  considering  the  nature  of  the  deed.  It 
was  a  marriage*  contract,  in  which  the  wife,  Lady  Jean  Boyle, 
was  contingently  the  heiress  of  Rowallan,  and  the  husband,  the 
Honourable  James  Campbell,  there  described  as  the  brother  of 
the  Earl  of  Loudoun,  was,  by  possibility,  not  very  remote,  the 
heir  of  the  honours  and  estate  of  Loudoun.  It  was  natural 
enough  then,  in  these  circumstance  that  the  parties  should 
contemplate  the  possibility  of  the  heir  of  the  marriage  succeed- 
ing to  the  estate  of  Loudoun ;  and  should  introduce,  on  that 
event  happening,  alterations  on  the  destination  of  Rowallan. 
But  wliat  is  the  event  on  which,  both  by  the  letter  and  the 
spirit  of  the  clause,  these  modifications  are  made  to  depend  ?  It  is 
that  of  the  heir  of  the  marriage  succeeding  to  tfie  estate  c^  Loudoun. 
The  fair  as  well  as  the  usual  construction,  is  not  a  succession  as 
a  singular  successor,  or  even  to  a  singular  successor,  but  a  suc- 
cession, in  the  proper  sense  of  the  term,  as  heir  of  the  marriage, 
through  Colonel  James  Campbell,  whose  propinquity  to  die 
honours  and  estate  of  Loudoun  formed  the  single  ground  for 
inserting  the  condition  in  regard  to  these  two  estates.  The 
effect  which  the  succession  of  the  one  was  to  have  upon  the 
succession  of  the  other,  was  provided  for  solely  on  the  contem- 
plation of  certain  parties  becoming,  as  heirs  of  the  marriage,  the 
heirs  of  both  estates.  The  event  oi  the  estate  of  Loudoun  being 
acquired  by  a  singular  title,  was  a  case  not  provided  for  by  the 
letter  of  the  contract,  and  clearly  not  foiling  within  its  spirit ; 
because  it  evidently  was  not  an  event  which  they  could  have 
foreseen  or  thought  of.  The  expressions  actually  used,  **  if  the 
heirs  of  Hie  nuxniage  sfiall  succeed,**  do  not  cover  the  case  of  an 
heir  of  the  marriage  acquiring  by  purchase,  and  transmitting  it 
to  his  representatives.  Such  a  party  does  not  take  by  succes- 
sion, but  by  a  singular  title ;  and  it  seems  to  me  clear,  both 
from  the  expressions  used,  and  the  circumstances  of  the  parties 
to  the  contract  under  which  they  were  used,  that  tlicy  could  uot 
be  intended  to  cover  any  such  case. 

In  adopting  this  view,  I  do  not  mean  to  say  that  a  mere 
change  of  title,  in  some  particulars,  might  have  been  sufficient 
to  exclude  the  operation  of  the  clause.  It  would  not  have  fol- 
lowed, perhaps,  from  a  deed  of  the  late  Marchioness  merely  pro- 
pelling the  succession,  or  conveying  under  fetters,  the  estate 
formerly  held  in  fee-simple ;  because  there  there  would  have  becm 
really  a  succession  to  the  estate  of  Loudoun,  a  taking  titulo  lucra- 
tivo,  flowing  through  Colonel  James  Campbell,  Uie  original 
party  to  the  marriage-contract.  But  when  there  has  been  an 
acquisition  by  a  purely  onerous  and  singular  title, — when  there 
has  been  no  succession,  in  any  sense  of  the  termsy  to  tlie  late 
Marquis,  as  heir  of  the  marriage,  and  when,  consequently,  the 
event  has  not  occurred  on  which  alone  the  excluding  clause  is 
dependent,  there  is  no  room  for  giving  any  effect  to  it  And 
the  party  entitled,  by  the  terms  of  the  general  destination,  to 
take  the  estate  of  Rowallan,  is  as  little  aflfected  by  the  mere  foct 
of  his  happening  to  hold  the  estate  of  Loudoun  by  a  singular 
title,  as  if  it  had  been  alienated  to  a  third  party.  In  foct,  the 
alienation  was  complete  by  the  transactions  in  question.  The 
late  Marchioness  of  Hastings,  and  the  heirs  of  the  marriage  of 
Colonel  Campbell  and  Lady  Jean  Boyle,  were,  in  that  character, 
as  completely  divested  of  the  estate  of  Loudoun  as  if  it  had 
been  sold  to  third  parties.  No  doubt,  some  of  the  individual 
heirs  of  the  marriage  did  acquire  right  to  the  estate  of  Loudoun 
by  tliat  transaction,  but  then  it  was  in  a  totally  different  cha- 
racter, viz.,  that  of  heirs  of  tlie  estates  of  the  Earl  of  Hunting- 


don, hi  England.  For  although  the  nurtief  first  called  fay  tbe 
entaU  of  these  estates  were  the  late  Lord  Hastings,  the  eldest 
son  of  the  marriage  of  the  first  Marquis  and  the  late  Marchiooesi, 
and  any  other  son  they  might  have,  parties  who  were  also  hart 
of  the  marriage  of  Colonel  Campbell  and  Lady  Jean  Boyle,  and 
heirs  of  the  honours  of  Loudoun,  the  very  next  snbstitotioo  is 
'*  to  the  first  and  other  sons  of  the  body  of  the  said  Fra»€m£arl 
ofMotrOj  to  he  bom  ofanjf  other  marriage  he  mojf  smbteqvemtljf  ior- 
fulfy  contract  and  enter  into  ;**  persons  who  had  no  oonnexioD  what- 
ever either  with  Colonel  James  Campbell  or  the  estate  of  Lou- 
doun, but  who  were  the  parties  called  by  the  English  entails.  I 
must  hold  then,  that  in  regard  to  successioB,  in  the  aense  io 
which  the  word  is  used  in  the  entail  of  Rowallan,  the  case  is  the 
same  as  if  the  late  Marchioness  of  Hastings  had  sold  the  estate 
of  Loudoun  out  and  out,  and  as  if  the  trustees,  or  those  intrusted 
with  the  management  of  the  Englidi  estates^  had  bought  h  and 
settled  it  on  tl^  English  heirs.  It  seems  to  me,  that  altbongfa 
some  of  the  individuals  who  might  take  the  estates  in  conse- 
quence of  this  transaction,  happen  to  be  parties  who  might,  if 
the  estates  had  not  been  alienated,  have  succeeded  to  them  ts 
heirs  of  the  marriage,  this  was  not  a  succeeding  to  the  estates 
of  Loudoun  in  the  sense  of  the  entail  <^  Rowallan,  whic^  cooid 
exclude  from  succeeding  to  the  last  m^itioned  estate. 

I  may  also  mention,  that  I  am  not  moved  by  the  cooaiden- 
tion,  so  strongly  urged  in  these  pi^iers,  and  so  powerfblly  en- 
forced by  your  Lor&hip,  that  giving  this  efl^t  to  this  arrange- 
ment would  be,  in  truth,  enabliiig  the  late  Marchioness  to  alter 
the  succession  of  Rowallan.  It  is  said  that  the  succession  was 
fixed  by  her  succession  to  Loudoun,  and  that  it  could  not  be 
altered  by  any  act  of  hers.  It  rather  appears  to  me  to  be  ao 
abuse  of  terms  to  describe  the  eflfect  of  that  transacticm  as  an 
alteration  of  the  succession  of  Rowallan.  The  succession  of 
Rowallan  is  fixed  by  the  destination,  and  the  late  Marquis  was 
undoubtedly  the  heir  of  that  destination.  The  qualifying  claoas 
merely  provided  that,  on  a  particular  event,  that  destinatioB 
should  be  modified ;  while  it  is  clear  that  the  means  of  excluding 
that  event  were,  fit>m  its  nature,  within  tlie  powers  of  third 
parties,  and  might  be  within  the  powers  of  persons  who  also 
happened  to  be  heirs  of  Rowallan.  Thus  the  former  proprietor 
of  Loudoun,  brother  of  Colonel  James  Campbell,  might  have 
sold  the  estate ;  in  which  case  tlie  general  destination  of  Row- 
allan must  have  taken  unqualified  effect.  Yet  it  surely  could 
not  be  said  that  the  Eari  of  Loudoun,  by  so  doing,  had  altered 
the  destination  of  Rowallan;  on  tlie  contrary,  his  act  rather  se- 
cured the  origiriol  line  of  descent,  by  exting^uishing  the  possibility 
of  the  event  on  which  its  modification  depended. 

In  the  same  way,  when  the  late  Marchioness,  who  held  both 
estates,  alienated  Loudoun,  she  did  nothing,  as  heiress  of  Row- 
allan, to  alter  tlie  line  of  succession  of  that  estate,  which  of 
course  she  had  uot  the  power  to  da  But  as  pro]Mrietrix  of 
Loudoun,  she  did  what  any  proprietor  of  Ixiudoun  was  entitled 
to  «l),  ili. 'n:\to  that  testate,  and  thus  indirectly  affect,  as  any 
prupiii  ttif  of  Loutli>uii  might  Iwve  done,  the  succession  of  Row- 
allan, by  excluding  the  possibility  of  that  event,  on  which  a  cer- 
tain qualification  of  the  line  of  descent  was  conditioned. 

As  to  Lady  Sophia  Hastings  having  a  vested  interest  in  the 
succession  fh>m  the  moment  her  mother  took  both  estates,  I  do 
not  well  understand  how  the  proposition,  if  it  has  a  meaning,  is 
rcconcileable  with  the  other  parts  of  her  argument.  It  is  ad- 
mitted that  the  point  at  which  the  question  of  succession  must 
be  held  to  have  opened  was  on  the  death  of  the  late  Marchioness. 
The  question  is,  who  is  next  heir  to  her  in  the  order  of  succes- 
sion of  RowalUui  ?  Now,  that  question  must  be  solved  bv  the 
original  destination,  unless  it  is  affected  bv  the  qualifying  clause. 
But  the  late  Marquis  was  undoubtedlv  the  heir  of  Uie  destina- 
tion ;  he  was  entitled  to  take,  unless  he  was  affiscted  by  that 
clause ;  while  it  is  equally  clear,  that  as  there  was  then  no  suc- 
cession to  Loudoun,  in  the  above  sense  of  the  clause,  he  was  not 
subject  to  its  operation. 

If  Lady  Sophia  was  daimmg  a  vested  interest  of  any  kind  in 
the  estate  of  Rowallan,  prior  to  the  death  of  her  mother,  I  can 
understand  how  that  would  have  been  beyond  the  reach  of  any 
acts  of  the  Marchioness ;  but  the  question  of  succession,  depend- 
ing on  the  circumstances  as  they  should  stand  on  her  mother's 
death,  must  have  been  affected  by  any  circumstances  legiti- 
mately within  her  mother's  power  during  her  lifo, — ^which  the 
alienation  of  Loudoun  undoubtedly  was. 

Upon  the  whole,  then,  while  I  am  rather  of  opinion  that  the 
most  probid>le  construction  of  the  clause,  if  held  to  be  in  opera- 
tion, would  have  carried  the  estate  of  Rowallan  to  Lord  Henry 
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Hastings,  the  second  son  of  tiie  late  Marquis,  I  concnr  in  the 
opinion  of  the  miyoritj  of  the  consulted  Judges,  in  thinking 
that  there  is  now  no  room  for  the  enforcement  c^  the  clause,  and 
that  the  late  Marquis  was^  and  the  present  Marquis,  his  eldest 
son,  is  entitled  to  take  the  estate  of  Rowallan,  in  virtue  of  the 
genend  terms  of  the  destination,  now  disencumbered  of  any 
quality  or  condition  whaterer. 
f  Lord  Jeffrey, — I  at  one  time  thought  there  were  great  diffi- 
culties in  this  case ;  and,  with  the  difference  of  opinion  which 
still  exists  among  us,  it  would  be  presumptuous  in  me  to  say 
that  there  are  not  difficulties.  For  my  own  {Nirt,  however,  I  am 
glad  to  say  that  I  hare  now  got  very  much  over  them ;  and  not 
only  concur  ftilly  in  the  conclusions  of  the  migority  of  the  Judges, 
and  in  most  of  the  grounds  on  which  they  proceed,  but  have 
eren  had  ultimately  less  hesitation  than  many  of  them  in  com- 
ing to  these  conclusions.  My  own  view  of  the  case,  at  all  events, 
now  strikes  me  as,  in  some  respects,  more  simple,  and,  generally, 
more  peremptory,  than  many  of  those  which  have  b^n  taken. 
I  shall  not,  of  course,  now  go  into  any  of  the  details  with  which 
we  are  all  familiar ;  but  content  myself  with  stating,  as  nakedly 
and  precisely  as  I  can,  the  grounds  on  which  I  rest  the  opinion 
I  have  just  indicated. 

Iliere  are /our  questions,  as  it  appears  to  me,  upon  which  we 
must  come  to  a  conclusion,  before  we  can  exhaust  the  merits  of 
this  competition ;  and  though  it  happens,  that  the  ultimate  de- 
cision of  any  one  of  them  in  favour  of  the  late  Marquis  of  Hast- 
ings, would  make  it  unnecessary  to  dispose  of  the  others,  yet, 
as  the  case  now  stands,  and  with  the  {HXMpect  of  our  judgment 
being  taken  to  review,  I  am  afraid  we  must  each  of  us  express 
a  deliberate  opinion,  and,  in  fiict,  virtually  give  judgment  on 
them  all. 

The  first  question  is,  whether  the  late  Marquis  did  succeed  to^ 
or  become  possessed  of  the  honours  and  estate  of  Loudoun,  in 
such  circumstances  as  to  be  in  any  way  affected  by  tlie  clauses 
of  exclusion  in  the  Rowallan  entail  ?  or  was  not,  on  the  contrary, 
entirely  exempted  and  relieved  from  their  operation,  by  the  true 
nature  of  his  right  to  the  Loudoun  property  ?  llie  second  ques- 
tion is,  whether  the  terms  of  these  clauses  can  be  held,  on  a  just 
construction  of  them,  to  have  any  application  to  the  case  of 
females  succeeding  to  both  estates,  or  to  any  of  their  descendants, 
who  (of  whaterer  sex  they  ma^  be  individitaUy)  are  so  called  in 
tiie  destination,  as  to  be  all  hetrs-female  in  the  eye  of  law,  and 
entitled  to  all  the  immunities  which  may  attach  to  that  charac- 
ter by  the  settlements  of  either  estate  ?  The  third  question  is, 
whether  the  whole  of  the  said  clauses  were  not  limited  to  the 
two  first  generations  of  heirs  (or,  as  I  would  put  it,  heirs-mo/e) 
of  the  marriage,  who  might  be  odled  to  the  succession  of  Row- 
allan after  Loudoun  had  previously  devolved  on  them;  and 
whether  they  had  not  been  consequently  worked  o%  sopite  and 
exhausted,  by  the  legal  union  of  the  two  estates  in  the  persons  of 
heirs  fiUling  under  this  description,  for  two  such  generations 
previous  to  the  succession  opening  to  the  late  Marquis  ?  And 
ihe  fourth  and  last  question  is,  whether,  supposing  the  decision 
to  lie  adverse  to  him  on  all  the  preceding  points,  the  terms  of 
the  said  clauses  are  not  still  such  as  to  prevent  them  from  ap- 
plying to  the  particular  case  of  the  late  Marquis,  and  his  place 
in  tlie  destination,  or  from  importing  his  exclusion  ? 

My  opinion  is  in  favour  of  the  l^  Marquis  upon  one  and 
aU  of  these  questions ;  and  I  shall  now  state,  as  succinctly  as 
possible,  the  principal  reasons  which  have  led  me  to  this  con- 
clusion. 

In  reference  to  the^rs^  question,  it  is  necessary  to  bear  al- 
ways in  mind,  that  the  entail  containing  the  provisions  in  ques- 
tion was  embodied  in  a  conimct-matrimoniat  between  the  pre- 
sumptive heiress  of  Rowallan  and  a  near  expectant  heir  of  the 
honours  and  estate  of  Loudoun :  So  that  I  think  it  may  be  as- 
sumed as  indisputable,  that  the  only  succession  to  Loudoun 
which  was  then  contemplated,  and  to  which,  in  certain  cases, 
the  exclusion  from  Rowallan  was  attached,  was  a  bicnxtive  suc- 
cession (through  that  expectant  heir)  of  one  member  of  the  Tjou- 
damnfemuhf  to  another — either  jure  sanguinis,  and  at  common  law, 
or  under  such  destination  as  might  have  been  made  for  regu- 
lating the  order  and  course  of  such  family  succession.  It  was 
plainly  expected,  too,  that  the  estate  and  the  honours  (which  last 
ooold  not  go  out  of  the  family)  should  be  succeeded  to  together. 
And  the  succession  to  which  these  incapacities  are  attached,  is 
tttpiessly  declared,  accordiiigly,  to  be  a  socoesaitm  to  both — as 
BitlBHMytoooBe,  te  the  natural  course  of  descent,  to  some 
of  Hm  heln  of  the  marriage  then  about  to  be  celebrated. 

tfteldOndouB  estate,  therefore,  had  been  sold,  or  alienated 


out  and  out  frt>m  the  family,  (as  it  might  well  enough  h^re 
been,)  either  by  Earl  John, — ^upon  whose  death  it  did  actually 
come  to  James  Mure  Campbell,  the  first  heir  of  the  marriage, 
—or  even  by  James  Mure  Campbell  himself^  previous  to  the  suc- 
cession of  Rowallan  opening  to  him  by  the  death  of  his  mother, 
and  had  so  remained  in  the  hands  of  strangers,  I  do  not  under- 
stand it  to  be  questioned  that  Rowallan  would  then  have  gone 
to  that  first  heir,  and  to  all  the  substitutes  in  the  original  desti- 
nation, free  of  any  conditions  or  limitations  whatever;  and  ex- 
actly as  if  there  had  been  no  provision  about  Loudoun,  or  any 
mention  of  that  estate  in  the  entail.  By  the  sale  and  alienation 
of  that  estate  to  strangers,  there  would  of  course  have  been  an 
end  of  all  risk  of  its  after  consolidation  with  Rowallan,  by 
and  through  the  intermarriage  of  the  Rowallan  heiress  with  an 
expectant  heir  of  the  greater  property — which  was,  beyond  all 
dispute,  the  only  event  contemplated  or  provided  for  by  the 
contract. 

But  if  this  be,  as  I  take  it  to  be  indisputably  clear,  I  am 
really  unable  to  imagine  that  it  could  have  made  any  difference, 
or  that  these  provisions  could  ever  possibly  have  revived,  al- 
though some  future  or  expectant  Earl  of  Loudoun  should,  at 
the  distance  it  might  be  of  centuries,  have  bought  back  this  old 
family  estate,  and  settled  it  upon  some  of  the  heirs  of  iiowallan. 
My  notion,  in  short,  is,  that  as  soon  as  the  Loudoun  estates 
were  once  fairly  alienated  and  taken  absolutely  away  fcom  the 
Iioudoun  family,  there  was  an  end,  at  once  and  for  ever,  of  all 
pretence  for  disturbing  the  succession  to  Rowallan,  according 
to  the  original  destination  in  the  entail  of  that  property ;  and 
that  the  accident  of  the  Loudoun  estates  coming  back  again  to 
the  family,  not  by  succession  but  purchase,  was  not  an  event  con- 
templated by  that  deed,  nor  capable,  therefore,  of  calling  into 
operation  any  of  its  provisions. 

But  this,  or  something  still  more  favourable  than  tliis  to  his 
present  claim  of  immunity,  I  take  to  have  been  truly  the  na- 
ture of  the  late  Marquis's  actual  right,  in  1826,  to  what  consti- 
tuted the  &mily  estate  of  Loudoun  in  1720.  I  shall  not  go  into 
the  detail  of  the  different  acts  of  the  legislature,  which  ulti- 
mately constituted,  beyond  all  doubt,  his  sole  title  to  these  pro- 
perties ;  and  which,  at  one  and  the  same  time,  took  away  his 
otherwise  indefeasible  right  to  the  English  properties  of  his  fa- 
ther's family,  and  secured  to  him — by  and  tinrough  that  con- 
nexion, and  not  through  his  mother  or  her  family  at  all— an 
equivalent  right  to  these  surrogated  subjects  in  Scotland.  The 
sum  of  the  matter  is,  that  the  whole  right  and  interests  of  the 
family  of  Loudoun  to  this  their  ancient  patrimony,  were,  by 
those  statutes,  finally  cut  off  and  extinguished ;  the  whole  hav- 
ing been  onerously  sold  and  transferred  for  his  life  to  the  Eari 
of  Moira  (afterwards  the  first  Marquis  of  Hastings),  an  entire 
stranger  to  their  blood ;  and  made  liable,  in  his  person,  to  all 
the  conditions,  and  descendible  to  all  the  heirs  named  in  the 
settlements  of  the  Earl  of  Huntingdon,  with  regard  to  liis  Eng- 
lish possessions ;  by  virtue  of  which  English  settlements  alone, 
and  not  in  any  degree  through  any  right  of  succession  to  his  mother 
or  her  family,  the  late  Marquis  was  ultimately  vested  with  the 
property. 

I  puiposely  abstain  from  going  into  particulars  with  which 
we  are  all  now  familiar.  But  it  is  indispensable,  and  seems  to 
me  indeed,  per  se,  conclusive  on  this  branch  of  the  case,  to  bear 
in  mind  that,  in  conformity  with  these  onerous  arrangements, 
complete  titles  were  made  up  to  the  old  Loudoun  estates,  in  the 
person,  not  of  the  Countess,  ffom  whom  they  had  been  purchased, 
but  of  Earl  Moira,  who  had  purchased  them  with  his  English 
property,  in  the  years  1809  and  1816  respectivly:  And  that, 
upon  thQ  death  of  the  said  Earl  in  1826,  the  late  Marquis  again 
made  up  titles  to  these  estat^  expressly  as  heir  of  provision  to 
his  said  father ;  and  entered  into  possession  accordingly — ^fully 
sixteen  years  before  the  demise  of  his  mother  could  have  entitled 
any  one  to  take  or  to  claim  as  heir  or  successor  to  her.  He  did 
not  succeed  to  the  estates  or  the  family  of  Loudoun,  therefore, 
in  the  sense  of  the  Rowallan  entail ;  and  truly  did  not  succeed 
to  them  at  all,  but  took  them  substantially  as  purchaser,  and  in 
lieu  of  other  properties  belonging  to  himself  individually,  for 
which  they  had  been  exchanged. 

It  is  true,  no  doubt,  that,  in  a  certain  sense,  he  may  bo  said 
to  have  succeeded  to  thc^e  estates,  inasmuch  as,  by  the  form  at 
least  of  his  title,  he  took  them  as  heir  of  provision  to  his  father, 
and  not  as  purchaser  directly ;  and  it  is  also  true  that  his  mother 
was  a  party  to  the  dispositions  executed  in  implement  and  under 
the  compulsion  of  the  statutes  (for  there  was  no  option  in  the 
matter)  upon  which  both  he  and  his  father  were  successively 
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infeft.  Bnt  though  I  ihiiik  it  would  be  a  sufficient  answer  to 
lx)th  these  obsenrations,  that  succession  to  a  stranger  jmrchamr 
manifeetly  was  not  the  succession  proYided  for  in  the  entaU, 
and  that  the  Countess's  concurrence  in  the  dispositions  was, 
and  is  eaturossly  stated  in  ^remio,  to  hare  been  merely  to  give 
more  ready  effect  to  the  will  of  that  purchaser,  and  te  abridge 
the  forms  of  conveyancing — the  true  and  substantial  answer 
reiilly  goes  much  farther,  and  brings  out  the  case  more  strongly 
in  tlic  Marquis's  favour.  For  it  is  the  scope  and  sum  of  that 
answer,  that  the  late  Marquis  himself,  whatever  might  be  the 
form  of  his  title,  was,  by  the  plain  terms  of  the  statutes,  which 
were  the  true  and  only  measure  and  source  of  his  rights, — a 
direct  onerous  purchaser  for  his  own  behoof,  and  that  he  took 
the  estates  accordingly,  not  at  all  in  right  even  of  his  father,  or 
as  hU  representative,  but  by  an  independent  and  indefeasible 
right  of  his  own.  That  his  right  to  the  Huntingdon  estates  was 
of  this  description  (his  father  having  a  mere  liferent)  cannot  be, 
and  has  not  been  denied.  But  the  statutes  in  question  enact 
and  declare,  and  this  is  their  sum  and  substance,  that  upon 
thest)  English  estates  being  made  over  in  fee-simple  to  tha 
Countess  of  Loudoun,  the  rights  of  all  parties  formerly  inter- 
ested in  them  should  attach  to,  and  be  avdUble  against  the 
Loudoun  estates,  exactly  and  at  all  points  in  the  same  way  and 
to  the  same  extent  as  they  had  previously  subsisted  over  those 
for  which  they  were  now  to  be  exchanged.  By  the  tenor  of 
these  statutes,  therefore,  the  late  Marquis's  right  to  these  estates 
is  proved  to  have  been  a  right  absolutely  independent  of  ai^ 
lucrative  succession  to  either  of  his  parents;  and  of  which  nei- 
ther his  father  nor  his  mother,  nor  both  together,  had  any  power 
to  deprive  him.  He,  therefore,  really  took  nothing,  either  by  his 
service  to  his  father,  or  by  the  concurring  disposition  of  his 
mother.  His  sole  title  and  right  to  the  estates  were  by  and 
through  the  statutes,  and  antecedent  settlements  of  Lord  Hunt- 
ingdon ;  and  these  services  and  dispositions  were  mere  forms  of 
conveyancing ;  the  want  of  which  might  have  been  supplied  by 
a  declarator,  adjudication  in  implement,  or  other  known  pro- 
cess of  law,  proceeding  on  the  statutes  alone. 

I  conceive,  therefore,  that  I  am  fully  warranted  in  saying  that 
the  late  Marquis  did  not  truly  succeed  to  the  estate  of  Loudoun, 
in  the  sense  cither  of  the  Rowallan  entail,  or  in  any  other  sense. 
He  took  that  estate,  not  as  inheriting  it  from  the  Loudoun  fa- 
mily, or  from  any  one  else,  but  in  consequence  of  a  fair  and 
onerous  exchange  for  certain  English  properties  belonging  to 
lumself,  and  to  which  liis  right  was  derived  from  entire  strangers 
t(i  that  family ;  and,  upon  the  whole  matter,  it  is  manifest  to 
Kie  that  his  right  to  Loudoun  came  ultimatelv  iohev^  right  under 
the  settlements  of  the  Earl  of  Huntingdon,  ana  nothing  else ;  and 
that  there  would,  therefore,  be  no  more  justice  in  now  excluding 
him  from  the  succession  of  Rowallan,  because  his  rights  under  those 
English  settlements  had  been  transferred,  in  his  non-age  and  by 
parliamentary  authority,  to  properties  once  belonging  to  the 
family  of  liis  mother,  tlian  if,  without  the  interposition  of  any 
such  surrogatum,  he  had  merely  succeeded  to  the  original  estates 
in  Leicestershire. 

But,  even  assuming  all  this  to  be  so,  it  has  been  strenuously 
maintained  by  Lady  Sophia,  that  this  alienation  of  the  Loudoun 
property  came  too  late  to  save  the  late  Marquis  ftt)m  the  exclu- 
sion ftt)m  Rowallan ;  which,  she  says,  was  a  necessary  and  in- 
defeasible consequence  of  the  previous  conjunction  of  both  estates 
in  the  person  of  his  motlier ;  and,  accordingly,  the  argument  is 
carried  the  frill  length  of  maintaining  that,  if  the  mother  had 
sold  every  acre  of  the  Loudoun  estates,  and  squandered  the 
whole  price,  and  they  had  never  been  bought  back  by  any  body, 
her  eldest  son,  confessedly  the  persona  predilecti  of  the  Bowallan 
entail,  would,  notwithstanding,  have  been  for  ever  excluded 
from  that  succession  ;  and  left,  without  any  patrimony  whatever,  to 
the  barren  dignity  of  his  earldom ;  while  his  sister  (herself  not 
very  clearly  bound  to  bear  the  name  and  arms  of  the  family) 
succeeded  to  that  only  remaining  property  of  both  the  parties 
to  the  contract. 

I  believe  I  need  scarcely  say  that  I  cannot  accede  to  this  very 
bold  and  startling  proposition,  which  lias  not  been  countenanced, 
I  think,  by  any  one  of  the  consulted  Judges  (except,  perhaps, 
by  Lord  Ivory),  and  seems  to  me  to  receive  no  support  frt)m 
any  part  of  the  deed  under  consideration.  Without  going 
again  into  the  reasons  for  that  opinion,  which  are  so  forcibly 
stated  by  the  Lord  Justice-Clerk,  Lord  Wood  and  Lord  Cun- 
inghame,  I  shall  content  myself  with  saying,  that  I  think  it  tco 
dear  to  admit  of  serious  question,  that  the  succession  from 
which,  in  certain  cases,  the  heirs  of  the  marriage  are  to  be  ex- 


cluded, is  tn  ai7  eases  a  snooessioii  to  the  indwUmd  but  hgoBg 
vested  with  thenrcperty;  and  that  the  onfy  groond  of  that  e»dn* 
sion  must  be  tne  net  that  such  heir,  aHomin  fMcoetmrtit,  bad  ifctn- 
aelf,  at  that  time  or  previously,  succeeded  also  to  the  honours  tod 
estates  of  Loudoun.  The  punctttm  temporis  insptekadssm  i%  ikmt^ 
fore,  in  all  cases,  that  of  the  deatls  ef  tiic  last  Ic^  possesser  of 
Bowallan,  and  no  earlier  period  ;  and  no  exclusion  can  be  fixed 
on  any  heir  presumptive,  or  any  right  of  sucoesskm  vested  in^ 
any  surrogated  person  prior  to  that  event,  or  estabUshed  erea 
then,  except  by  showing  that  the  heir,  otherwise  preferable,  it 
at  that  moment  vested,  or  entitled  instantly  to  vest  hinmtf 
with  the  honours  and  estate  of  Loudoun,  under  tba  dream- 
stances  specified  in  the- Rowallan  entuL 

Any  other  construction  of  the  deed  would^  as  I  think,  be  not 
only  against  any  reasonable  or  conceif«Ue  intmtion  of  tlie  par- 
ties to  it,  but,  as  I  read  it,  inconsbtent  with  its  actual  tenor. 
The  Lord  Justice- Clerk  has  well  observed,  that  this  instromeat 
does  nowhere  set  out,  in  distinct  terms,  the  precise  object  fior 
which  these  excluding  clauses  were  inserted ;  and  that  we  ars 
thus  left  without  a  key,  that  is  often  of  the  greatest  value  ia 
disclosing  the  true  meaning  of  doubtfol  or  disputable  provisions 
But  though  it  is  true  that  we  have  not  here  any  formal  state- 
ment of  &e  precise  object  of  the  contracting  parties,  there  can  be 
no  possible  doubt  as  to  what  it  substantially  was.  Nor,  in^ed, 
has  any  party  disputed  that  it  was,  in  certain  specified  cases, 
thougli  not  in  all,  to  prevent  or  postpone  the  cottfunction  of  the 
Bowallan  and  Loiudoun  successions.  Though  there  may  be  diffi- 
culty, therefore,  in  determining  what  the  specific  cases  are  in 
which  this  exclusion  is  requii^  there  can  be  none,  I  appre* 
hend,  in  deciding  that  it  can  never  be  required  where  there  nei- 
ther is,  nor  can  possibly  be,  any  such  conjunction  of  suooesmon; 
and  this  alone  is  to  my  mind  concbtsive  of  all  this  part  of  the 
question,  if  I  am  right  in  holding  that,  long  before  the  auoees- 
sion  to  Rowallan  opened  to  the  late  Marquis  by  the  death  ci  hit 
mother,  the  estates  of  Loudoun  had  gcme  finally  out  of  her  fa- 
mily, and  been  onerously  vested  in  a  stranger  to  their  blood, 
viz.,  the  Earl  of  Moira,  or  rather  the  trustees  and  ben^ciariet 
under  the  settlements  of  the  deceased  Earl  of  Huntingdon,  and 
had  in  fact  come  to  the  late  Marquis  himself,  not  as  a  successor 
to  the  Loudoun  fiunily,  bnt  as  one  of  these  beneficiaries,  and  ia 
no  other  character. 

But,  in  reality,  the  words  of  these  provisions  of  the  entail  are 
as  much  opposed  to  this  strange  construction  of  Lady  Sophia'^ 
as  the  plain  object  and  reason  of  their  insertion,  since  in  tJbe 
clause  regulating  the  succession  of  the  immediate  issue  of  ths 
marriage,  while  it  is  declared,  that  '^  if  there  be  two  sons  of  the 
present  marriage,  then  the  second  son  is  to  succeed  to  tlie  estats 
of  Rowallan,"  it  is  expressly  added,  that  this  is  only  to  taks 
place  '*  tn  case  the  eldest  son  shall  succeed  to  the  estate  of  Lou- 
doun ;**  and  it  is  immediately  after  this  last  provision,  and  with 
undoubted  if  not  exclusive  reference  to  it,  that  the  generalizing 
clause,  which  has  given  rise  to  the  whole  controversy,  is  added, 
^  declaring  that  the  succession  to  Rowallan,  in  case  any  of  the 
heirs  of  this  marriage  shall  succeed  to  Loudoun,  shall  take  place 
as  is  above  mentioned,  in  all  time  coming."  I^  then,  an  eldest 
son  of  the  first  generation  was  only  to  be  excluded  from  Row- 
allan, even  by  a  brother,  tn  case  he  himself  had  actually  suc- 
ceeded to  Loudoun,  with  what  consist^icy  can  it  be  pretended 
that,  in  virtue  merely  of  the  general  extension  of  the  ^edfie 
clauses  to  fhture  generations,  an  eldest  son  who  did  not  and 
could  not  succeed  to  Loudoun,  should  yet  be  excluded,  and  even 
by  a  sister  ? 

It  is  said,  indeed,  that  the  origmal  clause  was  applicable 
only  to  the  event  of  the  Loudoun  succession  <q>ening,/br  the 
first  time,  to  this  eldest  son  of  the  first  generation ;  and  that  it  is 
not  extended,  in  this  respect,  to  the  case  of  later  descents.  Now, 
I  think  it  was  uHth  this  respect  mainly  that  it  was  so  extended, 
and  am  unable  to  discover,  in  any  port  of  the  deed,  the  least 
warrant  for  tliis  extraordinary  limitation  of  its  meaning.  But 
the  supposition  is  not  only  groundless  and  absurd  in  itself  but 
leads  to  what  I  think  a  stiU  clearer  view  of  the  &lla<^  of  the 
whole  argument  it  is  intended  to  support,  it  bdng  manifest  to 
my  mind,  that  the  eldest  son  of  the  first  generation  could 
scarcely  ever  have  been  excluded  from  the  Rowallan  succession, 
if  that  of  Loudoun  had  first  come  to  the  heirs  of  entail  in  his 
person ;  and  that  by  far  the  most  probable  case  for  the  second  mm 
ever  getting  Rowallan  under  this  clause  was  that  of  the  foAar 
having  previously  taken  Loudoun  in  his  lifetime,  and  leaving 
that  succession  to  his  eldest  son  on  his  death.  If  the  original  par- 
ties to  the  marriage,  Colonel  James  Campbell  and  Lady  J«v^ 
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Boytej  had  bofli  died,  leaying  two  MXii,  htfwe  the  Loudoun  8uo- 
oestioii  had  at  all  opened  to  this  branch  of  the  fiEunily,  I  take  it 
to  be  clear  that  the  eldest  son  woold  indubitablj  have  taken 
Bowallan,  and  bdd  it  unchallengeably  for  the  whole  period  of 
his  life,  although  he  had  afterwanls  succeeded  to  Loudoun  also^ 
on  its.^^  coming  to  any  hdr  of  Rowallan — ^the  veiy  case  in 
wfaidi  it  seems  to  be  maintained  by  Lady  Sophia  that  he  was 
.most  dearly  to  be  excluded  I  This  necessarily  follows,  in- 
deed, from  what  is  now  admitted  upon  all  hands,  that  there  is 
BO  prorision  in  the  entail  tor  forfeiting  or  demuKng  any  heirs 
who  may  hare  once  lawfully  taken  Bowallan,  the  qualifying 
dausea  not  importhig  any  devolution  of  a  right  once  rested  to  that 
estate,  but  only  a  proper  excbuion  from,.or  prevention  of  access 
t<v  one  whidi  would  otherwise  have  so  vested. 

In  the  same  way,  it  is  dear  that,  if  the  eldest  of  these  two 
ions  had  succeeded  to  Bowallan  in  hia  father's  lifetime,  through 
his  iMAer'B  predecease,  his  right  to  that  estate  would  not  have 
been  m  ^  least  touched  or  impaired  by  his  &ther  having  after- 
wards Boooeeded  to  Loudoun,  and  he  himself  taking  that  estate 
also  by  tucoession  at  his  death.  But  if  in  all  these  cases  the 
miooession  of  the  secoiu/son,  even  of  the  first  generation,  which 
•eems  so  anziondy  provided  for,  would  plainly  have  been  dis- 
sppomted,  notwithstanding  that  the  eldest  had  regularly  suc- 
ceeded to  Loudoun,  is  it  possible  to  imagine  that  a  second  son 
(sad  mudi  less  a  daughter)  of  a  subsequent  generation,  should 
exdode  an  ddest  son,  for  whom  no  Loudoun  was  Uft  to  he  suC" 
eeeded  to,  m^^j^  because,  at  some  time  before  or  after  his  birth, 
his  parent  had  00  succeeded,  but  had  afterwards  sold  and  squan- 
dered the  inheritance? 

I  have  already  put  the  case  of  the  late  Countess  having  sold 
Loudoun,  after  the  birth  of  her  children,  and  given  away  the 
produce  to  strangers, — ^whieh  in  truth  was  what  she  actually 
^—having  sold  or  exchanged  it  for  Lord  Huntingdon's  Eng- 
lish estates,  and  then  sold  them,  and  given  the  whole  price  to 
the  creditors  of  her  husband.  But  it  may  bring  out  the  view  I 
am  sedung  to  illustrate  a  little  more  dearly,  if  I  now  take  the 
case  of  her  having  merdy  made  a  new  settlement  of  Loudoun  (as 
she  had  fbll  power  to  do)  on  a  different  series  of  heirs.  To 
bring  the  matter  at  once  to  a  point,  Ishall  suppose  that  she  had 
had  two  sons  and  no  other  children,  and  that,  in  this  situation  of 
her&mily  she  had  made  an  entail  settling  Loudoun  on  her  second 
son  and  Ins  issue ;  whom  fiuling,  on  more  distant  relations,  but 
to  the  utter  exclusion  of  her  eldest  son  and  all  his  descendants. 
Would  this  second  son,  then,  have  taken  Bowallan  also  at  her 
dea^  and  left  noAmg  whatever  but  the  honours  to  the  ddest? 
If  Lady  Sophia's  construction  of  thedause  be  the  sound  one,  such 
most  have  been  the  consequence ;  since,  in  that  view,  the  eldest 
must  have  been  finally  ^cduded  by  lids  mother  hdding  both 
estates  after  the  birth  of  her  two  sons,  whatever  became  of  Lou- 
doun (cft  was  done  with  it)  in  her  lifietime,  which  is  said  to  be 
a  oonnderatioii  utterly  irrelevant  and  immaterial,  in  any  question 
relating  to  the  succession  to  Bowallan  only.  I  must  ask,  how- 
erer,  whether  any  more  flagrant  case  of  a  reductio  ad  absurdum 
conld  well  be  imagined,  than  is  made  out  by  thus  showing  that, 
ysy  a  legitimate  and  unimpeachable  application  of  the  oonstruc- 
tioa  contended  for,  a  clause  confessedly  devised  for  the  sole  pur- 
pose of  preventing  the  conjunction  ca  the  estates  should  thus 
necessitate  that  coiyuncticm,  with  the  additional  absurdity 
of  ^tturbing  the  primary  destination  to  Bowallan,  and  di»- 
plsdng  the  heir  of  investiture,  not  only  without  a  motive,  and 
though  the  only  condition  of  his  exclusion  had  ndther  happened 
nor  was  any  longer  possible,  but  when,  in  reality,  the  only  way 
left  toprevent  the  union  of  the  two  estates  was  to  leave  him  to 
ttke  that  to  which  he  was  preferaUy  called  by  the  express  terms 
of  that  destination? 

I^Mii  Uiis  first  ground  alone,  therefore,  of  the  late  Marquis 
not  having  succeeded  to  Loudoun,  in  the  sense  of  the  Bowallan 
entail,  I  should  have  nodifSculty  in  dedding  in  his  fiivour ;  and 
if  we  were  now  sitting  in  a  Court  of  final  resort,  I  should  not 
be  disposed  to  go  fiolher.  But  as  we  are  not  in  such  a  Ck>urt, 
and  especially  as  several  Judges  of  great  authority  have  been 
of  opmion  that  this  is  not  a  sound  view  of  the  question,  it  is 
cridenfly  necessary  that  we  should  express  our  opinions  on  the 
odier  pdnts  also  of  the  case,  which  involve  questions,  perliaps 
cigtcaha  difficulty,  but  at  all  events  turning  on  more  subUe 
▼ta«v  and  distincUons. 

*lfaw,  the  first  of  these,  in  what  strikes  me  as  the  natural 
tlHttentla  this,  whether  the  provisions  of  exdusion  in  this 
l^  Bowallan  have  truly  any  i^licatlon  whatever  to^e- 
r  under  it  to  that  estate?  or  to  the  descendants 


of  such  females  ?  And  I  am  of  opinion  that  they  have  no  such 
application. 

To  explain  dearly,  however,  the  grounds  oi  this  opinion,  it 
is  necessary  I  think  to  premise,  Ist,  That  there  is  no  absolute 
or  general  provision  in  this  entail  that  the  two  estates  shall 
never  be  hdd  together,  but  only  a  declaration  that  certain  per- 
sons, in  certain  circumstances,  shall  not  be  entitled  so  to  hold 
them ;  and,  2d,  That  as  there  is  a  much  larger  class  of  persons 
primarily  called  as  heirs  of  entail,  so  their  right  of  succession, 
m  their  proper  places,  can  only  be  taken  away  on  their  succeed- 
ing to  Loudoun  also,  by  showhig  tliat  they  come  truly  witliin 
the  description  of  persons  disqimlified  ^m  holding  both  to- 
gether, and  that  dther  by  express  nomination,  or  suui  plain  re- 
ference as  leaves  no  reasonable  doubt  as  to  the  intention  to  in- 
clude them.  What  I  mean,  in  short,  is,  that  there  is  no  need 
that  they  should  be  expressly  excepted  trum  the  provisions  of 
exdusion ;  or  that  their  general  right  of  succession  should  be 
repeated,  and  saved,  as  it  were,  as  often  as  these  provisions  are 
referred  to.  That  right  being  once  constituted,  it  will  un- 
doubtedly remain,  unless  there  be  reasonable  evidence  that  it 
was  intended  to  be  taken  away  ;  and  it  is  plainly  enough,  thei*e- 
fore,  to  entitle  any  one  to  take  Bowallan,  though  already  in  pos- 
session of  Loudoun,  that  he  is  in  a  condition  to  show,  Ut,  Tiiat 
he  is  distinctly  called  by  the  primary  destination  of  the  entail ; 
and,  2d,  That  there  is  no  provision  in  it  by  which  ho  can  be 
held  to  be  excluded.  There  is  no  real  dispute,  I  think,  about 
these  propositions : — And  I  may  appear  now  to  announce  them 
with  too  much  formality.  But  they  are  of  vital  importance  to 
the  view  I  am  about  to  submit ;  and  as  long  as  they  are  borne 
in  mind,  I  really  do  not  well  see  how  that  view  can  be  rejected. 
Let  us  look  then  to  the  primary  destination,  and  the  import  of 
the  clauses  of  exclusion.     . 

The  first  is  clear  and  simple  enough, — ^the  destination,  in  so  far 
as  concerns  this  question,  being  in  retUity  a  mere  destination,  Ist, 
to  the  heirs-male  of  the  marriage ;  and,  2d,  and  expressly  to 
the  heirs-female,  all  in  their  legal  order ;  and  this,  though  some- 
what redundantly  expressed,  is  in  reality  the  whole  import  of 
the  destination  to  the  issue  of  the  marriage. 

The  clauses  of  exclusion  again  are  constructed  in  this  way  : — 
There  are  precise  and  specific  provisions  for  the  two  first  gene- 
rations of  those  heirs.  And  then  there  is  a  general  clause,  which 
may  be  held  to  mean,  that  the  same  rules  shall  be  applied,  un- 
der similar  circumstances,  to  all  after  cases.  Now,  it  so  hap- 
pens that  the  precise  and  pattern  provisions  ore  different  f<»r 
the  two  cases  specified ;  and  are  both  of  a  very  limited  and  par- 
ticular description.  That  for  the  Jirst  generation  is  merely, 
that  if  the  eldest  son  of  the  marriage  shall  succeed  to  Loudoun, 
he  shall  be  superseded  in  his  succession  to  Bowallan  by  liis 
younger  brother,  if  he  have  one,  but  not  by  a  sister ;  and  there  is 
confessedly  nothing  else  in  the  deed  to  touch  the  original  right 
of  the  immediate  issue  of  the  marriage  to  succeed  to  Bowallan. 
The  eldest  son  might,  therefore,  take  it  in  addition  to  Loudoim, 
if  he  had  no  younger  brother,  however  many  sisters  he  might 
have.  And  if  there  were  no  sons  of  the  marriage  at  all,  but  a 
daughter  (or  daughters  only),  it  seems  equally  clear,  on  the 
grounds  already  stated,  and  from  the  absence  of  any  words  of 
exdusion,  that  the  ddest  or  only  daughter  would  in  like  manner 
have  t^en  both  properties. 

As  to  Lord  Fullerton*s  novel,  and,  I  will  confess,  to  me  very 
startling,  suggestion — ^that  the  fee  of  Bowallan  was  actually 
meant  to  be  kxpt  in  abeyance,  or  to  remain  tit  haereditate  jacente, 
of  Lady  Jean  Boyle,  in  the  event  of  her  only  son  succeeding 
to  Loudoun,  and  having  himself  no  children — or  rather,  not 
having  an  only  son  and  daughters,  at  the  time  of  her  death — 
I  can  only  say  that  it  assumes  a  puipose  and  intention  in  the 
maker  of  this  entail  so  extremely  fantastical,  and,  to  me  at 
least,  80  inconceivable,  as  I  could  only  be  brought  to  admit  on 
the  compulsion  of  the  most  precise  and  unequivocal  expression : 
YHiile,  in  fact,  it  has  nothing  whatever  to  rest  on  but  that  very 
loose  and  unintdligible  provision  about  managing  and  improv- 
ing the  rents,  on  which  I  shall  have  a  remark  or  two  to  make 
in  the  sequel ;  but  on  which  I  do  not  think  I  need  say  more  at 
present,  than  that  all  the  parties,  as  I  understand  them,  and  all 
the  consulted  Judges,  have  agreed  that  it  do^  and  can  import 
no  change  or  variation  in  the  original  destination  of  the  fee,  or 
aflect  in  the  least  degree  the  riglus  of  succession  to  that  fee — but 
provides  only  for  some  practical  suspension  or  abridgement  of 
the  fiar*s  right  to  the  rents,  in  certain  states  of  his  family.  I 
rest,  in  that,  on  the  broad  and  plain  proposition,  that  no  party 
distinctly  calkd  to  the  succession  of  Bowallan  by  the  terms  pf 
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the  original  destination,  can  ever  be  prevented  from  taking  it, 
except  by  direct  and  special  exclusion :  And  therefore  that,  as 
the  only  eon  of  the  marriage  is  undoubtedly  called  to  that  suc- 
cession, j^r*/,  and  in  preference  to  all  the  world,  and  certainly  is 
in  no  way  excluded,  except  in  the  special  case  of  his  having  a  i 
younger  brother,  I  must  hold  that  he,  at  all  events,  was  en- 
titled to  hold  both  estates,  at  least  as  clearly  as  an  only  daughter 
must  confessedly  have  done,  if  the  only  issue  of  the  marriage 
liad  been  female :  And  that  the  succession  to  Howallan  which, 
in  certain  events,  is  provided  to  the  second  son,  or  the  daughter 
of  such  only  son,  clearly  means  the  succession  to  that  only  son  him' 
self,  and  not  a  succession  to  his  mother, — to  be  left,  it  might  be 
for  centuries,  in  her  hfEreditas  jacens,  and  remaining  m  pendente^ 
without  one  word  of  direction  to  that  effect  or  the  support  even 
of  a  trust,  till,  in  the  course  of  providence,  another  only  son 
should  have  two  sons,  or  one  son  at  least,  and  a  daughter.  It 
would  be  easy,  I  think,  to  show  that  such  a  construction  would 
give  rise  to  inextricable  puzzles,  in  many  probable  conditions 
of  the  family,  even  in  the  two  first  generations  ;  but  I  forbear 
going  fa,rther  (for  the  present  at  least),  into  this  inquiry ;  and 
shall  leave  my  exposition  of  the  provision  for  the  first  genera- 
tion of  heirs  on  the  explanation  I  have  now  given. 

The  regulation  for  the  second  generation  (the  only  other  that 
u  regulated),  is  still  more  minute  and  special.  It  is,  in  distinct 
terms,  no  more  than  this,  that  the  eldest  son  of  the  only  son  of  the 
marriage  (succeeding  to  Loudoun)  shall  be  excluded  from  How- 
allan, either  by  a  younger  brother,  or  by  a  sister  f  and  this  again 
is  all  that  is  expressly  provided  for  this  second,  or,  consequently 
for  any  other  generation.  If  such  son,  therefore,  should  have 
neither  brothers  nor  sisters,  he  also  might  plainly  take  both 
properties,  although  he  might  have  aunts  procreated  of  the 
marriage,  and  called  in  another  place  to  the  succession ;  and  if 
the  only  issue  of  this  only  son  of  the  second  generation  should 
be  females,  it  follows,  upon  the  principle  already  explained,  that 
the  eldest  daughter  and  her  issue  might  lawfully  take  and  in- 
herit both  estates.  Nay,  so  strangely  are  these  clauses  conceived, 
or  so  imperfectly  expressed,  that  I  see  nothing  in  them  that 
would  prevent  even  an  eldest  son  of  either  generation,  who  had 
been  at  one  time  actually  and  fairly  excluded  from  Bowallan  by 
his  younger  brother,  from  afterwards  taking  up  that  succession 
also,  and  holding  it  along  with  Loudoun,  in  the  event  of  his  said 
younger  brother  predeceasing  him  without  issue.  It  might  hap- 
pen, that  in  that  event  the  elder  brother  was  the  only  surviving 
issue  of  the  marriage ;  and  consequently  entitled  to  take  with- 
out competition.  But  even  if  there  were  other  issue,  such  as 
sisters  in  tho  frst  generation,  or  aunts  in  the  second,  I  do  not  see 
how  he  could  be  prevented  from  taking  preferably,  on  the  pre- 
decease of  his  only  brother,  both  as  heir  to  that  brother,  and  as 
the  only  remaining  heir-male  of  the  marriage,  the  whole  of  which 
class  must,  at  all  events,  be  exhausted  before  any  female  could 
inherit,  except  by  special  provision,  there  being,  in  point  of  fact, 
no  more  reason  for  excluding  lum  now,  on  this  second  opening 
of  the  succession  to  him,  when  he  is  found  in  the  condition  of 
an  only  son,  without  sisters,  than  would  plainly  have  been  insuffi- 
cient for  that  puriwse  if  he  had  possessed  that  character  at  its 
frst  opening. 

These,  however,  are  probably  but  idle  speculations ;  and  I 
dwell  too  long,  I  fear,  on  what  may  be  regtmied  as  subtleties. 
The  main  thing,  however,  (and  in  this,  I  conceive,  there  is  no 
subtlety),  is,  that  all  the  persons  specially  excluded  in  these 
leading  or  pattern  clauses  are  heirs-male  of  the  marriage, — and 
that  there  is  nowhere  within  their  four  comers  anything  that 
either  expresses,  or  even  looks  like  an  exclusion  of  heirs-female, 
in  the  event  of  their  succeeding  also  to  Loudoun,  or  in  any  other 
event.  And,  therefore,  if  it  be  clear  that  the  late  Marquis  was 
truly  an  heir-female,  there  would  seem  to  be  no  ground  on  which 
his  exclusion  could  be  maintained. 

But  that  he  was  a  proper  heir-female  of  the  marriage,  and  is 
distinctly  called  to  the  succession  In  that,  and  in  no  other  cha- 
racter, is  manifest,  I  think,  from  the  plain  terms  of  the  original 
destination  to  which  I  have  already  referred.  I  understand  this, 
indeed,  to  be  admitted  by  Lord  Moncreiff ;  though,  I  think,  he 
mistakes  the  class  of  heirs-female  to  which  he  belongs,  and  is 
in  a  still  graver  error  when  he  supposes  that  he  might  also  have 
claimed,  as  heir-male  of  the  body  of  the  late  Countess — a  de- 
scription of  persons  nowhere  mentioned  or  recognized  in  any 
part  of  the  destination  ;  and  to  clear  this,  in  passing,  it  may  be 
right  to  refer  shortly  to  the  specific  provisions.  •  The  persons 
frst  called  are  '*  the  heirs-male  of  the  marriage,  and  the  heirs- 
male  of  their  bodies,**  wliich  is  just  the  heirs-male  of  the  mar- 


riage simply ;  and  under  this  primary  destination,  it  is  plain 
that  no  other  descendants  of  the  marriage  could  possibly  succeed 
till  all  male  x>ersons  connected  with  the  original  spouses,  thnnt^ 
males  only,  were  exhausted.  The  second  express  destination  u, 
to  "  Mc  heirs-female  of  the  bodies  of  the  heirs-male  of  the  mar- 
riage;" and  I  take  it  to  be  incontrovertibly  clear  that  the 
late  Marquis  belonged  to  this  class;  and  that  it  was  under 
this  description  that  he  was  called  to  the  succession,  he 
being  the  son  of  a  daughter  of  the  first  (and,  in  fiict,  cx/jf) 
heir-male  of  the  marriage,  and  consequently  the  undoubted 
heir-femaU  of  the  body  of  that  heir-mate.  The  last  subetita- 
tion  is,  to  "  the  heirs-female"  (or  daughters)  of  Lady  Jean 
Bovle  by  the  same  marriage,  "  and  the  heirs-male  or  fe- 
male of  their  bodies,"  which  means,  I  think,  merely  their  diild- 
ren.  But  at  aU  events,  I  hold  it  to  be  plain  that  it  was  not 
imder  this,  but  the  previous  substitution,  that  the  Marqins  was 
call^ ;  inasmuch  as,  though  undoubtedly  an  hdr-female  of  Lady 
Jean,  as  well  as  of  her  son,  the  appropriate  character  under 
which  he  is  called  is  as  the  heir-female  of  that  heir-male ;  fbr 
which  description  of  persons,  as  the  preferable  class  of  hein- 
female  at  common  law,  there  is  a  prior  and  separate  substitutioo, 
which  contains  nothing  beyond  that  description,  and  makes  no 
mention  of  any  secondary  or  subordinate  class  of  heirs-male. 
In  any  view  of  the  matter,  however,  I  think  I  may  now  assume 
that  the  Marquis  was  truly  an  heir-female  of  the  marriage,  or  of 
James  Mure  Campbell,  the  first  heir-male,  and  could  only  take 
the  succession  of  Bowallan  (like  his  mother  before  him])^  after 
all  the  heirs-Dude  of  that  marriage,  not  expressly  excluded  in 
certain  cases,  were  run  out  and  exhausted. 

But  on  this  view,  I  am  at  a  loss  to  discover  any  grooodi 
on  which  his  exclusion,  under  the  original  or  leading  clauses, 
could  possibly  be  maintained.  I  am  ^lly  aware,  howerer,  that 
it  has  been  attempted  to  supplement  this  defect  in  the  original 
excluding  clauses,  by  referring  to  that  by  which  they  are  ex- 
tended to  future  generations ;  in  consequence  of  which,  it  seems 
to  be  supposed  that  the  terms  of  exclusion  have  been  in  6(»De 
way  enlarged,  so  as  to  comprehend  cases  and  persons  not  ori- 
ginally within  their  operation.  But  as  it  is  admitted  that  the 
clause  referred  to  merely  generalizes,  or  continues  to  future  de- 
scents, the  identical  provisions,  and  no  others,  enacted  for  the 
two  first,  it  is  not  easy  for  me  to  conceive  how  such  a  proposi- 
tion can  be  maintained.  But  let  us  look  a  little  more  cluceiy  to 
the  words  of  this  clause.  They  are,  that  "  in  case  any  of  the 
heirs  of  this  marriage  shall  succeed  to  Loudoun,  the  sucoessioai 
to  Rowallan  shall  take  place  according  as  is  above  mentioned, 
in  all  time  coming."  The  important  words  are,  "  according  a« 
is  above  mentioned."  But  there  are  others  that  also  call  for 
observation.  In  the  frst  place,  the  provision  is  not,  as  seems 
sometimes  to  be  assumed,  that  there  shall  be  an  exclusion  fnm 
liowallan  in  case  any  of  the  heirs  shall  also  succeed  to  Loudkmn ; 
but  only  that,  in  that  event,  the  succession  to  Rowallan  ^  shall 
be  as  above  provided."  Iliat  is,  some  of  the  heirs  so  succeeding 
shall  be  excluded,  and  some  aUmced  to  take  both  properties.  In 
the  next  place,  I  cannot  but  think  it  clear  that  the  words  **  asis 
above  mentioned,"  do  not  refer  merely  to  the  immediately  pre- 
ceding provisions  as  to  the  two  first  generations,  but  to  the  whok 
antecedent  parts  of  the  deed  which  relate  to  tlie  succession^  to 
Bowallan ;  and  particularly  to  the  primary  destination,  of  which 
these  special  provisions  are  truly  no  more  than  limited  and  con- 
tingent qualifications :  And.  with  reference  to  the  whole  together, 
the  clause  merely  imports  that,  when  any  of  the  heirs  succeed 
to  Loudoun,  eflfect  shall  be  given,  in  parallel  cases,  to  these 
limited  and  contingent  qualifications,  by  which  some  of  these 
heirs,  as  we  have  already  seen,  arc  to  be  excluded,  but  others  al- 
lowed to  hold  both  successions  together ;  and  then,  is  it  possible 
to  doubt  that  those  who  are  to  be  excluded,  and  those  who  are 
not,  must  be  the  same  **  in  aU  time  coming,"  with  those  who 
were  so  dealt  with  in  the  first  two  generations — the  same,  I 
mean,  in  circumstances  and  family  relation,  though  not,  of 
course,  as  individuals  ?  and  consequently,  that  the  whole  ques- 
tion— ^for  any  generation — ^is  truly.  What  description  and  man- 
ner of  persons  were  to  be  excluded  if  they  succeeded  to  Loudoun 
in  the  two  first  descents,  and  who  were  not  to  be  excluded,  though 
so  succeeding. 

I  do  not  perceive,  indeed,  that  this,  as  a  general  propositioii, 
is  disputed  by  any  of  the  parties ;  though  it  does  appear  to  roe, 
when  rightly  understood,  to  be  conclusive  of  the  whole  question. 
For,  can  it  oe  doubted  that,  by  these  leading  clauses,  the  ex* 
elusion  is  confined,  \st,  to  sons  and  arandsons  of  the  mtfriage, 
that  is,  toheirs-male  succeeding  toLoudoim ;  2d,  only  to  such  heirs- 
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male,  if  they  have  younger  brothers  in  some  cases,  and  brothers 
or  sisters  in  others ;  3^  that  it  does  not  extend,  therefore,  even 
to  heirs-male,  if  they  happen  to  be  only  sohs^  in  certain  cases ; 
and  in  no  case  if  they  are  onij^  children ;  and,  Atk,  that  it  does  in 
no  case  extend  to  females,  or  to  their  descendants,  called  as  heirs- 
Jemale.  If  all  this  be  clear  as  to  the  two  first  generations,  I  am 
unable  to  conceive  that  there  shoald  be  any  difficulty  in  apply- 
ing the  same  exclusions,  and  exemptions  firom  exclusion,  to  the 
same  description  of  persons  in  all  tiiat  come  after.  Nor,  indeed, 
does  this,  to  a  certain  extent,  appear  to  be  disputed.  I  do  not 
understand,  at  least,  that  any  Judge  has  distinctly  questioned 
the  right  of  an  only  child,  whether  male  or  female,  to  succeed,  in 
any  generation,  to  both  properties ;  or  even  that  of  a  Jemale 
without  brothers,  although  she  may  have  sisters,  one  or  more ; 
and  I  have  also  looked  in  vain  through  all  the  opinions  for  any 
attempt  to  distinguish  between  the  case  of  the  actual  heirs-female 
being  of  the  one  sex  or  of  the  other.  All  these  classes  of  per- 
sons, it  may  be  observed— only  sons,  only  children,  and  women 
without  brothers — ^are  privileged  fh>m  exclusion,  and  entitled  to 
take  RowaUan,  through  all  generations,  though  succeeding  also 
to  Loudoun,  upon  no  other  ground  than  this,  that  they  are  called 
to  the  former  succession  by  the  clear  words  of  the  primary  des- 
tination, and  not  removed  from  it  by  any  words  applicable  to  them 
in  the  leading  clauses  of  exclusion.  But  is  this  not  equally  true 
of  all  heirs- female  of  the  masculine,  as  much  as  of  the  feminine 
gender  ?  Where  are  the  words,  in  these  original  clauses,  that 
remove  them  firom  the  places  to  which  tliey  are  confer  ^cJly 
called,  and  called  expressly  and  exclusively  by  the  technical  and 
generic  denomination  of  '*  heirs-female  of  the  nuurriage"  in  the 
primary  destination  ?  and,  if  not  struck  at  by  these  leading  clauses, 
how  can  they  be  affected  by  one  which  merely  continues  them, 
and  renders  their  express  provisions  operative,  but  under  the 
same  original  exceptions,  for  all  fUture  generations  ? 

Neither  am  I  in  the  least  moved  by  what  has  been  so  much 
pressed  as  to  the  effect  of  the  words  in  this  generalizing  clause, 
that  the  succession  shall  be  as  above  mentioned,  **  in  case  any 
of  the  heirs  of  the  marriage  shall  succeed  to  Loudoun,"  &c. ;  on 
the  assumption  that  the  word  any,  as  here  used,  must  include 
female  as  well  as  male  heirs.  Though  perfectly  satisfied  that  it 
was  not  used  in  this  case  for  the  purpose  of  including  females, 
or  with  any  special  reference  to  them,  I  admit  that  it  might 
comprehend  them.  But  I  do  not  see  that  this  invalidates  or 
afl^ts,  in  the  slightest  degree,  the  view  on  which  I  am  now  in- 
sisting. I  assume  the  provision  to  be,  that  when  any  of  the 
heirs  of  the  marriage,  male  or  female,  succeeded  to  Loudoun  in 
sny  future  generation,  the  Rowallan  succession  should  go  as  pro- 
vided by  the  primary  destination,  and  the  limited  and  specific 
exclusions,  applied  in  terms,  and  in  the  first  instance,  to  the  two 
first  generations  only.  But  how  does  this  vary  or  touch  the 
question,  as  I  have  ahready  considered  it  ?  which  is,  and  must 
always  be,  What  are  the  circumstances,  and  what  the  descrip- 
tion of  persons,  that  are  to  be  excluded  or  exempted  firom  ex- 
clusion respectively  in  those  future  generations  ?  And  the  an- 
swer, in  like  manner,  is,  and  must  aJways  be.  The  very  same 
circumstances  and  description  of  persons  which  are  so  directly 
dealt  with  in  the  two  first,  by  the  terms  of  the  original  clauses : 
And  these  I  have  already  endeavoured,  as  far  as  possible,  to 
define. 

Consider  only  upon  how  very  shallow  and  narrow  a  ground 
the  mere  vagueness  or  comprehensive  quality  of  tlie  words  "  any 
heirs,"  in  the  preamble  or  recital  of  this  clause,  is  maintained  to 
import  an  enlaryetnent  of  its  substance  and  tenor ;  or  rather,  as  I 
thinlE,  a  plain  contradiction  to  its  precise  declarations.  If  no 
f^emale  heirs  were  ever  to  be  excluded,  how  does  it  happen,  they 
say,  that,  in  specifying  the  occasions  on  which  exclusions  are  to 
be  looked  after,  an  expression  is  used  which  may  import  that 
the  succession  of  a  female  heir  to  Loudoun  is  one  of  these  occa- 
sions ?  The  answer  is,  That  there  is  nothing  whatever  to  show 
that  such  a  succession  was  specially  or  really  in  the  view  of 
those  who  used  that  general  expression ;  but  that,  at  all  events, 
the  sequel  and  context  of  the  clause  demonstrate  that  there  was 
no  thought  of  enlarging  or  varying  the  original  terms  of  exdu- 
rion.  I  have  already  observed,  that  the  succession  even  of  male 
heirs  to  Loudoun,  is  not  declarad  always,  or  even  generally,  to 
import  their  exclusion  firom  Rowallan ;  but,  truly  and  substan- 
tiaUj,  only  to  be  on  occasion  on  which  it  is  to  be  considered  whether 
Atif  are  to  he  so  excluded  or  not ;  and  this  is  to  be  determmcd  by 
a  eomparison  of  the  place  thev  hold  in  the  family,  and  the  cir- 
cVBStMioes  under  which  they  have  succeeded,  with  the  condition 
ta  lllesQ  respects,  of  the  persons  excluded  or  not  excluded  by 


the  clauses  applicable  to  the  two  first  generations.  If  the  words  of 
the  recital,  therefore,  had  been,  not  in  case  of  **  any  heirs**  suc- 
ceeding, Ac.  generally,  but  of  "  any  male  heirs'*  so  succeeding,  atf 
it  would  not  have  followed  that  even  such  heirs  would  have 
been  excluded  if  they  had  happened  to  be  only  sons,  or  only 
children,  or  the  only  surviving  issue  of  the  marriage,  what  rea- 
son can  there  be  for  holding  that  the  mere  use  of  a  general 
term,  which  may  include  heirs-female,  should  imply  an  absolute 
exclusion  of  all  such  heirs  (succeeding  to  Loudoun,) — ^not  only 
not,  "  as  is  above  mentioned,**  but  in  flagrant  contradiction  to 
all  that  was  originally  provided  ?  The  true  answer  to  this  cavil 
therefore— and  it  is  really  no  more — is.  That  this  general  phrase 
occurs  only  in  specifying  the  occasions  on  which  the  conditions 
of  exclusion  are  to  be  looked  into ;  and  is  immediately  followed  by 
an  express  and  substantive  provision,  that  these  are  to  be  ap- 
plied, not  according  to  any  new  or  broader  construction  of  their 
original  tenns,  but  precisely  as  they  had  been  laid  down  for  the 
first  two  generations,  "  as  is  above  mentioned,**  and  not  other- 
wise. Every  thing,  therefore,  necessarily  depends  and  falls 
back  on  the  question  of,  What  was  the  true  import  and  effect 
of  the  original  clauses — what  description  of  persons  did  they  ex- 
clude— ^and  what  did  they  admit  to  the  succession  of  Rowallan, 
although  also  in  possession  of  Loudoun ;  and  if  heirs-female  were 
left  fircc  (as  I  think  they  clearly  were)  to  take  both  estates  by 
these  original  clauses,  I  find  it  impossible  to  hold  that  they  were 
excluded  by  any  other. 

There  is  but  one  other  suggestion  on  this  part  of  the  case,  on 
which,  though  it  has  been  but  slightly  noticed  by  the  parties,  I 
think  it  right,  before  leaving  it,  to  say  a  word  or  two.  Though 
I  think  it  clear  that  there  is  no  exclusion  of  heirs-female  of  the 
marriage,  it  may  yet  be  said  that  there  is  a  provision  for  the  ex- 
clusion of  the  son  of  a  female  heir  of  RowaUan,  (I  mean  Lady 
Jean  Boyle,)  if  he  succeed  to  Loudoun,  and  have  a  younger 
brother ;  and  that  this  provision,  being  among  those  **  above 
mentioned,**  might  have  warranted  the  exclusion  of  the  late 
Marquis,  though  succeeding  to  an  heir-female,  in  the  event  of 
his  having  had  a  younger  brother.  As,  in  point  of  &ct,  he  had 
no  brother,  it  is  not,  perhaps,  worth  while  to  go  at  large  into 
the  answer  to  this  suggestion ;  but  the  sum  of  it  is  in  these  con- 
siderations :  \st,  That  Lady  Jean  Boyle  was  not  an  heir  of  the 
marriage  at  all,  but  the  stirps  merely,  firom  whom  all  these  heirs, 
male  or  female,  were  afterwards  to  spring ;  while  it  is  certain 
that  it  is  only  agauist  heirs  of  the  marriage  that  any  of  the  ex- 
clusions are  directed.  2d,  That  she  never  could  have  succeeded  to 
Loudoun,  and  therefore,  never  could  have  lost  Rowallan,  either 
for  herself  or  her  issue,  under  any  of  these  clauses.  3^  That, 
in  reality,  she  was  not  an  heir  under  the  RowaUan  entail  at  all ; 
but  the  contemplated,  and,  as  it  turned  out,  the  actual  institute 
in  that  entail,  and  took  up  the  estate  in  that  character  accord- 
ingly, on  the  expiration  of  the  mere  liferent-interest  of  her  parents ; 
it  being  thus,  only  after  her  death,  tnat  the  series  and  distinction 
of  heirs,  male  andjemale,  either  of  the  entail  or  the  marriage,  could 
possibly  begin.  Her  eldest  son,  therefore,  was  not  an  Aetr-female, 
like  the  late  Marquis,  in  any  sense ;  but,  on  the  contrary,^  the 
first  (and,  as  it  turned  out,  the  only)  heir-nude  of  the  marriage^ 
expressly  called  to  the  succession  by  that,  and  no  other  desig- 
nation ;  and  therefore,  aflfording  no  ground  of  analogy,  by  the 
terms  of  his  special  exclusion,  in  certain  events,  for  Uie  case  of 
a  proper  heir-female,  whose  condition  was  parallel  to  his  in  no 
otner  respect  than  this,  that  his  mother  also  was  a  woman. 

The  only  remaining  questions  are,  in  my  view  of  the  case,  of 
subordinate  importance,  and,  at  all  events,  admit  of  a  mudi 
shorter  discussion. 

The  first  of  them  is.  Whether  the  whole  provisions  of  exclu- 
sion were  not  meant,  in  all  cases,  to  cease  and  determine  after 
the  running  out  of  two  generations  subsequent  to  the  Loudoun 
succession  actually  opening  to  heirs  of  the  Rowallan  entidl ;  and 
whether  the  actual  coi^junction  of  the  two  estates  for  that  period, 
without  any  violation  of  these  provisions,  does  not  import  their 
final  extinction  ?  Undoubtedly  these  provisions,  as  they  actually 
stand,  apply  onl^  to  the  two  first  generations ;  and  the  whole 
question  of  their  subsistence  ultra,  depends  therefore  on  the 
true  meaning  and  effect  of  the  generalizing  clause  to  which  (for 
another  purpose)  I  have  just  b^n  adverting  at  so  much  length. 
But  I  now  return  to  it  only  as  bearing  on  the  question  last 
stated ;  and  with  that  respect,  I  must  say  that,  after  great  con- 
sideration, I  have  come  to  be  pretty  much  satisfied  that  its  true 
object  and  effect  was  merely  to  provide  for  keeping  the  estates 
apart  (in  the  circumstances  originally  spedfled)  for  the  same 
limited  period  of  two  generations,  in  the  event  of  the  Loudoim 
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•ucoeeaion  not  coming  to  any  of  the  heirs  of  the  marriage  till 
after  the  two  first  generations  of  these  heirs  had  elapsed:  Bnt 
that  if^  after  snch  succession  had  actually  opened,  at  whatever 
time  that  might  happen,  the  two  estates  had  yet  heen  allowed, 
without  violation  of  the  entail,  to  he  held  together  for  two  suc- 
cessive generations,  the  whole  conditions  of  ezdusion  should  he 
held  to  be  worked  off  and  topkef  and  no  future  disf unction  of  them 
allowed ;  the  generalizing  clause  not  truly  warranting  any  such 
disjunction,  after  a  lawfol  union  had  subnsted  for  su(^  a  period, 
but  only  providing  that  the  same  limited  chance  or  opportuuity 
for  keeping  them  separate,  which  was  given  to  the  two  first 
generations,  should  be  oon^tent  when^r  the  Loudoun  suc- 
cession ./{rs<  came  to  the  heirs  of  the  marriage,  though  this  should 
not  happen  till  these  first  generations  had  expired. 

The  reasons  for  this  construction,  I  think,  are  pretty  obvious; 
and  I  shall  state  but  a  part  of  them.  In  thejirst  place,  it  seems 
roost  in  accordance  with  the  substantive  directory,  to  apply  to 
future  generations  in  similar  circumstances,  the  rules  preciselv 
laid  down  only  for  the  two  first ;  these  being  subjected  to  li- 
mitations (and  to  different  limitations)  ybr  tu?o  descents  only  after 
the  Loudoun  succession  opened  to  the  heirs  of  BowaUan ;  and 
no  provision  whatever  being  made  anywhere  for  a  disfunction  of 
the  properties,  if  once  lawfully  united  for  these  generations.  In 
the  second  place,  this  construction  is  strictly  analogous,  in  its 
policy  and  general  character,  to  that  specialty  in  the  original 
provisions,  by  which  an  heir,  once  lawfUUy  taking  both  succes- 
sions, was  entitled  to  retain  them  for  his  life,  though  circum- 
stances might  supervene  during  his  possession,  wliich,  if  they 
had  happened  earlier,  would  have  cdfected  his  exclusion ;  for 
wliich  very  reason,  as  I  think,  and  no  other,  the  chance  of  giving 
effect  and  fair  play,  as  it  were,  to  such  exclusion  is  continued 
for  one  generation  more,  but  no  farther.  It  is  precisely  parallel 
to  this  to  put  an  end  to  the  exclusion  altogether,  if  there  are 
no  legal  means  for  effecting  it,  even  upon  this  second  opportunity. 
In  the  third  place,  the  moral  or  rational  reasons  for  such  a  limi- 
tation of  the  exclusion  are  very  strong.  While  the  two  estates 
were  still  held  apart,  or  only  united  for  the  remainder  of  a  life 
during  which  the  specific  grounds  for  having  kept  them  apart 
had  actually  emerged,  it  might  naturally  appear  desirable,  to 
one  at  least  of  the  contracting  parties,  that  they  should,  in  cer- 
tain states  of  the  family,  be  held  by  separate  members  of  it ; 
and  it  probably  was  thought  most  l&ely  that  apemtanent  sepa- 
ration of  them  might  be  effected  within  two  generations  after 
the  succession  to  both  had  first  opened  to  the  same  persons. 
But  if,  for  all  that  time,  they  had  been  lawfiilly  united,  and  the 
smaller  property  of  BowaUan  thus  merged  in  and  consolidate 
as  it  were,  with  Loudoun,  and  the  owners  of  that  estate,  and 
the  accompanying  honours,  accustomed  to  reckon  on  it  as  among 
the  settled  means  for  supporting  their  dignity,  it  might  reason- 
ably be  thought  harsh  to  enforce  a  disjunction  which  had  ceased 
to  be  thought  of^  it  might  be,  for  the  better  part  of  a  century. 

If  such  a  disjunction,  in  short,  had  h&em  contemplated,  I  can- 
not but  think  that  it  would  have  been  distinctly  provided  for ; 
amd  that  the  preventive  provisions — ^for  they  really  are  no  more 
— ^would  neither  have  been  qualified  by  so  many  exceptions,  nor 
laid  directly  upon  no  more  than  two  generations;  while  the 
whole  words  and  object  of  the  generalizing  clause  will,  in  every 
view  of  it,  be  abundantly  satisfied  by  holding  it  to  provide,  not 
for  the  revival  of  exclusions  already  sopite  by  the  lapse  of  two 
generations,  after  both  successions  haa  come  to  the  same  indi- 
vidual ;  but  only  for  allowing  them  to  have  the  same  chance  of 
operating,  in  the  event  of  the  said  two  successions  not  coincid- 
ing till  luter  these  first  generations  were  exhausted. 

In  this  view  it  seems  not  quite  immaterial  to  observe  that  the 
words  oi  this  generalizing  clause  are  not, — that  the  rule  of  suc- 
cession there  referred  to  shall  be  applied,  as  often  as  any  of  the 
hcurs  of  the  marriage  shall  succeed  to  Loudoun,  but  only  **  in 
case  Kay  of  the  said  heirs  shall  so  succeed,"  being  the  veiy  form 
of  expression  employed  in  the  context  to  denote  tkejirst  opening 
of  the  Loudoun  estates  to  the  heirs  of  the  marriage — the  young- 
est immediate  son  being  to  take  Bowalhm,  *  in  case  the  eldest 
shall  succeed  to  Loudoun  ;**  and  it  is  obviously  a  phrase  much 
better  fitted  to  express  a  new  and  single  event  in  the  course  of 
the  entailed  succession,  than  the  mere  recurrence  of  one  that 
might  have  happened  and  produced  (jaro  tanto,  at  least,)  all  its 
appoinled  eftectB  at  some  prior  time. 

If  this,  however,  be  the  true  meaning  of  all  these  clauses 
taken  together,  it  is  clear  that  their  whole  virtue  was  expended, 
and  the  occasions  for  their  application  finally  passed  away, 
before  the  succession  to  Bowallan  opened  to  the  late  Marqida 


by  the  death  of  his  mother  in  1840.  For  the  tucceMioo  of  Lou- 
doun did  come  to  the  heirs  of  Bowallan  in  the  person  of  James 
Mure  Campbell,  so  long  ago  as  1783,  and  he,  being  the  only  son 
(and  in  fact  the  only  child)  of  the  original  marriage,  held  both 
unimpeachably  for  the  remainder  of  his  life,  and  left  them  at 
his  death  to  the  late  Marchioness,  his  daughter ;  who  again,  in 
her  character,  either  of  on  onl^  child  or  ^  an  heir-femaue,  wu 
doubly  entitled  to  maintain  a  like  unchallengeable  posaeosion  of 
both  till  her  death  of  the  date  above  mentioned.  But  the  sac- 
cession  to  both  estates  having  thus  coincided,  and  the  heirs  of 
Bowallan  having  actually  succeeded  to  Loudoun  upwards  of 
sixty  years  ago,  and  held  legal  possession  of  both  properties  for 
the  two  entire  generations,  during  which  alone  they  were  liable 
to  a  contingent  exclusion,  there  was  no  longer  room,  <hi  the 
succession  of  the  late  Marquis,  for  the  operation  of  the  general- 
izing clause ;  which  I  conceive  to  have  been  intended  only  for 
tlic  case  of  there  having  been  no  such  coinddenoe  of  rights  or 
legal  conjunction  of  properties  till  after  these  generations  were 
exhausted. 

I  liave  certainly  come  to  have  the  strongest  conviction  that 
this  and  no  more  was  the  true  meaning.  Object  and  effect  of  the 
whole  of  these  clauses  taken  together ;  though  I  think  it  right 
to  add,  that  I  am  fully  aware  of  the  uncertainty  tliat  must  at- 
tend any  construction  of  a  provision  apparently  so  capriciouely 
conceived,  and  so  very  imperfectly  expressed ;  and  that  I  have, 
consequently,  less  confidence  in  what  I  liave  last  addressed  to 
your  Lordships  than  in  any  of  the  other  views  of  the  case  I 
have  ventured  to  submit. 

Upon  the  last  question  of  all,  however,  I  have  no  such  diffi- 
culty. It  is,  as  I  have  already  intimated,  Whether,  supposing 
all  the  preceding  views  to  be  erroneous,  holding  that  ib&  late 
Marquis  did  succeed  to  Loudoun  in  the  sense  of  the  entail,  that 
the  excluding  clauses  applied  to  heirs-female  as  well  as  heirs- 
male,  and  might  be  revived  and  called  into  operation  after  the 
estates  had  been  lawfully  united  for  centuries,  they  are  yet  lo 
framed  and  expressed  as  to  import  his  exclusion  ?  and,  even 
upon  these  assumptions,  I  humbly  conceive  that  they  are  not ; 
and  shall  explain,  in  a  single  sentence,  the  grounds  of  this  opi- 
nion. 

The  terms  of  exclusion,  as  I  have  already  observed,  are  ma- 
terialy  different  for  the  jii'st  and  for  the  second  generation  of 
heirs  of  the  marriage.  In  \X\e  first,  the  eldest  son  (taking  Lou- 
doun,) is  to  be  excluded  only  by  a  brother.  In  the  second,  he 
may  be  so  excluded  by  either  brother  or  sister.  It  is  not  easy 
at  first  sight  to  understand  why  this  distinction  should  hare 
been  made ;  but,  in  inquiring  after  its  probable  cause,  it  is  na- 
tural, and  indeed  necessary,  to  consider  whether  there  was  anjr 
material  difference  in  the  way  in  which  these  two  excluded  per- 
sons were  respectively  connected  with  the  family,  and  in  the 
description  given  in  Uie  deed  itself  of  the  nature  of  their  re- 
lation ;  and  here  we  shall  find,  that  the  eldest  son  of  the  first 
generation  is  expressly  described  as  the  heir-male,  and  succes- 
sor of  a  female,  tnat  is,  of  Lady  Jean  Bovle,  the  institute  in  the 
deed ;  while  the  heir  who  might  be  excluded  in  U^  second  is 
still  more  specifically  described  as  the  heir-male,  or  eldest  son 
of  an  only  son — or,  at  all  events,  tlie  heir  and  successor  of  a 
male ;  and  as  there  is  no  other  particular  in  which  the  condition 
of  these  parties  is  in  any  respect  different,  so  it  seems  reasonable 
to  refer  the  difference,  in  the  extent  of  theur  liability  to  exclu- 
sion, to  this  original  distinction  in  their  position  in  the  familj. 
Upon  tliis  view  of  the  matter,  however,  the  exclusion  now  con- 
tended for  will  not  apply  to  the  late  Marquis,  who,  like  James 
Mure  Campbell,  the  first  heir  of  the  marriage,  was  the  heir  and 
successor  of  ti  female,  and  had  no  younger  hrolker.  The  general- 
izing clause  undoubtedly  refers  to  both  these  original  provisions, 
and  stands,  indeed,  in  immediate  contact  with  that  which  re- 
gulates the  rights  of  the  first  generation ;  and,  therefore,  when 
the  question  comes  to  be,  whidi  of  them  (if  either)  was  truly 
applicable  to  the  case  of  the  late  Marquis  r  I  have  no  difficulty 
in  answering,  that  it  must  be  that  wliich  expressly  relates  to 
the  son  of  ti  female,  who,  though  he  might  have  been  excluded 
by  a  brother,  could  in  no  case  be  obliged  to  give  way  to  a  sister. 

If  the  decision  is  ultimately  in  favour  of  the  late  Marquis, 
upon  aU  or  any  of  the  three  first  questions,  it  will  be  equally 
available  in  favour  of  the  present  Lord  and  all  future  h^  w 
the  marriage ;  as  importing  that  the  clauses  of  exclusion  are 
now  all  extinguished,  and  no  longer  applicable  to  the  condition 
of  the  family,  or  the  rights  of  these  heirs.  But  if  the  exemption 
of  the  late  Marquis  should  finally  be  thought  to  rest  only  en  the 
views  involved  in  the  last  question,  I  apprehend^^^ii^  the  right 
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of  the  present  MArqaU  might  ho  exdodod,  in  a  proper  action, 
by  that  of  his  younger  hrother,  Lord  Henry,  bom  two  years 
aher  the  death  of  the  late  Marchioness,  and  after  most  of  the 
present  processes  had  been  inatituted.  But  as  the  whole  of  those 
processes  reUte,  as  I  understand  them,  only  to  the  question  of, 
who  was  entitl^  to  succeed  to  Rowallan  on  the  death  of  the 
Marchioness  in  1 840  ?  I  apprehend  that  no  question  is  now  raised, 
or  competent  to  be  raised  under  them,  as  to  the  merits  of  any 
competition  between  Lord  Henry  and  his  brother,  the  present 
^farquij),  as  to  the  right  of  succession  to  the  late  Lord.  The 
claim  hitherto  maintained  by  Lord  Henry,  is  to  the  character  of 
successor  to  the  late  Marchioness ;  and  amounts  in  fact  to  the 
assertion  of  a  right  preferable  to  his  father's : — as  to  wliich  I 
shall  only  say,  that  I  think  it  more  untenable  even  than  that  of 
Lady  Sophia ;  and  that,  as  he  was  not  in  existence  when  that 
succession  opened,  any  right  which  his  previous  existence  might 
have  prevented  his  father  f^om  acquiring,  (though  I  think  there 
was  no  such  right,)  must,  as  things  then  stood,  liave  vested  in 
the  fiither,  and  remained  so  vested  till  tlie  period  of  his  death ; 
when  the  only  question  could  be,  who  was  entitled  to  succeed 
him  in  the  right  to  Rowallan  ?  a  question  whicli,  as  I  have  just 
said,  I  do  not  think  competent  to  entertain  under  the  present 
proceedings. 

I  have  now  delivered  my  opinion,  it  will  bo  observed,  with- 
out any  reference  to  the  <;lause  in  the  entail  about  *'  managing 
and  improving  the  rents**  in  certain  specified  cases ;  and  I  have 
done  this  principally  because  I  am  myself  satisfied  that  there  is 
really  no  contingency  between  the  question  now  before  us,  which 
is  merely,  who  was  entitled  to  succeed  to  the  fee  of  lioirailan  on 
tlw  death  of  the  late  Marchioness  ?  and  that  widch  may  be  aftcr- 
wanls  raised,  under  this  last  mentioned  clause,  as  to  the  right 
of  such  person  to  eiyoy  the  rents  of  that  property  free  IVom  any 
interference,  or  his  liability  to  have  them  "  managed  and  im- 
proved** at  the  sight  of  other  persons.  But  I  also  tliink  that, 
in  thus  declining  to  enter  into  any  consideration  of  the  import 
of  this  clause,  as  irrelevant  to  the  present  discussion,  I  am  not 
only  following  the  example  of  the  mtyority  of  the  consulted 
Judges,  but  really  acting  up  to  the  views  of  the  parties  them- 
selves, who  have  all  (as  I  think)  professed  to  desire  no  present 
judgment  in  regard  to  it ;  though,  no  doubt,  under  an  unlucky 
reservation  of  a  right  to  refer  to  it,  in  so  far  as  it  may  affect  tlio 
construction  of  the  clauses  which  do  regulate  the  succession. 
But  it  is  manifestly  impossible,  I  think,  to  act  upon  this  reser- 
vation without  at  once  abandoning  tl^e  pretence  of  not  going 
fully  into  a  discussion  of  the  merits  and  meaning  of  this  clause 
about  rents,  since  it  is  obviously  impracticable  to  say  anything 
as  to  its  effect  on  the  construction  of  the  other  clauses,  till  it 
w  settled  what  is  truly  its  own  meaning,  object,  and  eflbct. 
And,  accordingly,  I  find  that  a  very  definite  and  precise  mean- 
ing is,  in  fact,  assumed  and  assigned  to  it  by  all  those,  whether 
Judges  or  parties,  who  have  hitherto  referred  to  it  as  elucidating 
the  proper  clauses  of  exclusion.  For  my  own  part,  as  I  have 
already  said,  I  should  much  prefer  discarding  it  entirely  from 
our  present  consideration.  But  if  I  am  not  permitted  to  do  this 
—and  after  what  has  fallen  from  some  of  vour  Lordships,  I  do 
not  know  that  such  a  course  would  be  safe  or  proper — then  I 
also  must  be  allowed  to  give  my  construction  of  it ;  and  to  ex- 
plain how  it  appears  to  me  to  bear  (or  not  to  bear)  on  the  ques- 
tion properly  before  us.  And  upon  this  I  have  come  to  a  pretty 
dear  opinion,  that,  upon  the  only  reasonable  construction  I  can 

rat  on  it,  it  does  not  in  the  least  interfere  with  any  of  tlie  views 
have  already  submitted  as  to  the  other  parts  of  tiie  deed. 
My  own  impression,  however,  I  ought  perhaps  to  premise, 
certainly  is,  that  it  is  so  obscurely  and  absurdly  fV-amed  as 
really  to  admit  of  no  clear  or  perfldctly  satisfactory  interpreta- 
tion ;  and  is  therefore  entitled  to  no  practical  effect  But  if  a 
meaning  must  necessarily  be  put  on  it,  on  the  principle  of  giv- 
ing  efiect,  if  possible,  to  every  word  in  the  deed,  I  think  one  or 
othw  of  the  two  following  must  be  adopted : — and  it  will  at 
once  be  seen  why  I  thus  put  them  alternatively. 

If  ^  managing  and  improving  the  rents**  is  held  to  mean  se- 
'uettrating  and  accumulating  them  at  interest,  for  a  longer  or 
'  time,  (which  I  am  flu*  firom  thinking  either  certahi  or 
le,)  then  I  am  of  opinion  that  this  was  only  meant  to  be 
i  when  the  original  heir  of  the  investiture  httd  been  actually  ex- 
9d  from  the  succession,  and  that  the  provision  was  intended 
Iply  ibr  the  cases  where  the  surrogated  heir  was  under  some 
Uy,  as  from  defect  of  age,  mental  infirmity,  absence  in  a 
ntiy,  Ac  to  take  chaige  of  the  property  for  himself^ 
i  constraction  would  be  only  more  tmy  brought  out  by 


reading  and  understanding  the  words  directing  this  mnnngrmfnt 
to  take  place  "  so  soon  as  the  son  of  this  nuirriage,  or  others 
aforesaid,  shall  accept  of  the  honours  and  estate  of  Loudoun,** 
as  if  they  had  been  immediately  followed  up  by  these  words, — 
"  in  such  curcumstances  as  to  be  excluded  from  the  succession 
to  Rowallan,  according  as  is  above  provided,** — which  I  take 
to  have  been  the  true  meaning  and  understanding  of  the  parties. 

But  if,  on  the  other  hand,  it  should  bo  held  that  tt^  mere 
succession  to  Loudoun,  though  not  importing  an  exclusion  from 
the  fee  of  Itowallan,  under  any  of  the  preceding  clauses,  was  yet 
to  subject  t/ie  rents  to  **  management  and  improvement**  at  sight 
of  the  persons  named,  then  I  am  of  opinion  that  such  mana^ng 
and  improving  did  not  and  could  not  mean  a  sequestration  and 
accumulation  of  these  rents,  so  as  to  deprive  the  heir  legally 
possessing  and  infeft  in  the  property  of  the  enjoyment  St  its 
ordinary  profits,  but  only  such  equitable  and  proper  administra- 
tion of  them  as  might  be  necessary  to  protect  the  feir  rights  of 
any  surrogated  heir  who  might  on  his  death  be  entitled  to  ex- 
clude his  natural  heir  (on  his  also  taking  Loudoun)  from  the 
fee  of  Rowallan,  and  that  the  provision  was  truly  meant  only 
to  guard  against  long  leases  at  elusory  rents,  granted  on  fines 
or  grassums,  for  the  les8or*s  own  benefit— or  leases  granted  to  the 
heir  of  Loudoun,  or  other  fiivourite,  at  the  hke  low  and  inade- 
quate rents — or  any  other  such  devices  by  which  the  fidr  inter- 
ests of  an  excluding  heir,  ultimately  taking  up  the  succession 
under  the  preceding  clauses,  might  be  forestalled  or  prejudiced. 

Having  these  opinions,  on  a  point  which  has  never  been  pro- 
perly argued  before  us,  it  is  enough  perhaps  that  I  should  thus 
indicate  them ;  and  I  certainly  do  not  mean  now  to  go  into  any 
detail  of  the  reasons  on  which  they  are  founded,  tliough  a  word 
or  two  of  explanation  may  be  necessary. 

If  managing  and  improving  the  rents  really  means  seques- 
trating and  accumulating  them,  then  I  think  some  limitation  of 
the  general  words  describing  the  occasions  on  which  this  was  to 
be  done  is  absolutely  necessary  to  reconcile  that  provision  with 
the  other  parts  of  the  deed.  The  clause  contiuning  it  is  mani- 
festly a  relative  and  subsidiary  clause,  and  must  be  read  in  con- 
nection and  construed  in  consistency  with  the  previous  clauses 
of  exclusion.  As  it  stands,  however,  it  would  import,  that  the 
mere  succession  to  Loudoun  of  any  heir  of  the  marriage  (or  indeed 
any  hcur  of  entail)  should  be  followed  by  sudi  a  sequestration 
of  the  rents  of  Rowallan,  without  any  consideration  of  such  heir 
being  an  only  child,  or  being  without  children,  or  brothers  or  sis- 
ters, or  even  of  his  being  the  last  and  only  remaining  issue  of  the 
marriage.  And  it  also  necessarily  imports  that  this  accumulation 
is  to  take  place  as  well  when  there  is  no  second  brother  or  son, 
or  sister  in  existence  at  the  time  of  this  succession,  as  where 
there  are  such  heirs  expectant ;  and  consequently,  that  the  heir 
in  the  foe  is  to  be  finally  deprived  of  the  rents  for  his  whole  life, 
and  obliged  to  lot  them  be  accumulated  for  the  benefit  of  some 
unknown  and  contingent  partv,  who  may  not  be  a  descendant 
of  the  marriage  at  ail.  In  the  case  that  actually  happened 
there  was  but  one  child  of  the  marriage,  who  happened  to  be  a 
son,  and  he  succeeded  late  in  life  to  Loudoun.  But  suppose  that, 
instead  of  a  son,  there  had  been  only  a  daughter  Ua  there  was  in 
the  next  generation,)  and  that  she  too  succeeded  to  Loudoun 
unmarried,  at  the  age  of  seventy,  and  consequently  after  all 
possibility  of  issue  was  extinct  If  the  words  of  the  clause  are 
to  take  effect  without  limitation,  the  rents  of  Rowallmi,  in  which 
she  had  been  infeft  for  years,  must  have  been  taken  from  her 
'*  so  soon  as  she  accepted  of  the  honours  and  estate  of  Loudoun,*' 
and  accumulated,  not  for  the  benefit  of  any  other  heirs  of  the 
marriage,  of  whom  there  cotdd  then  be  none,  but  of  other  re- 
mote substitutes  of  entail,  for  whom  it  is  nothing  less  than  a 
contradiction  in  terms  to  say  that  any  of  the  heirs  of  die  mar- 
riage were  ever  to  be  deprived  either  of  the  fee  or  the  rents  of 
Rowallan. 

I  hold  it  to  be  impossible,  therefore,  to  read  this  description 
of  the  occasions  on  which  the  rents  were  to  be  sequestrated 
without  some  limitation ;  and  I  must  say,  that  that  which  I  have 
suggested  appears  to  me  by  much  the  most  reasonable  and  pro- 
bable of  any. 

To  say,  as  Lady  Sophia  appears  to  do,  that  it  might  be  lunited 
to  the  case  of  the  heir  in  possession  having  a  second  brother,  or 
more  children  tjian  one  at  the  time  ot  his  succession  to  Loudoun, 
that  is,  to  the  case  where  he  would  himself  have  been  excluded 
if  Loudoun  had  come  to  hhn  before  being  vested  with  Rowallan, 
appears  to  me  to  be  not  only  without  the  least  warrant  or  coun- 
tenance from  the  deed,  but  to  be  even  more  improbable,  and  | 
must  say  absurd,  than  to  suppose  it  chiefly  intended  for  the  case 
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of  their  being  no  such  subsidiary  heirs  in  existence,  but  in  spe 
only.  In  the  latter  case,  it  is  conceivable  that  there  might  be  a 
dim  and  confused  notion  of  providing  for  their  contingent  suc- 
cession. But  if  there  were  persons  already  in  existence  to  whom 
the  benefit  of  what  was  at  all  events  to  be  taken  &om  the  heir 
in  the  fee  might  be  immediately  made  over,  for  what  intelli- 
gible  or  conceivable  purpose  could  it  be  provided  that  the  rents 
were  to  go  neither  to  the  flar  nor  to  the  party  for  whose  sake 
alone  he  was  deprived  of  them,  but  to  be  accumulated  and  lie 
dormant  for  the  whole  life  of  the  former,  who  might  after  all 
outlive  the  latter  and  all  the  other  heirs  of  the  marriage,  and 
thus  leave  the  hoard  to  go  in  the  end  to  utter  strangers  to  his 
fiunily  ?  But  the  absui^ity,  it  appears  to  me,  is  still  deeper 
and  more  radical,  since,  if  the  accumulation  was  only  to  take 

glace  when  there  were  parties  who,  if  bom  a  little  sooner,  would 
ave  precluded  the  necessity  of  it  by  taking  the  fee,  how  should 
it  not  have  been  provided  that,  upon  their  emergence,  the  ac- 
tual flar  should  be  bound  to  denude  and  devolve  the  whole  pro- 
perty upon  them?  It  could  not  be  from  any  tenderness  to  the 
actual  fiar  that  this  ordinary  and fiuniliar provision  was  omitted; 
for,  in  point  of  fiust,  he  is  put  in  a  much  worse  position  by  this 
construction  than  if  he  had  been  subjected  to  such  a  direct  clause 
of  devolution,  for  he  is  to  be  denuded  of  all  substantial  interest  in 
the  property,  and  left  in  the  strange,  anomalous  and  degrading 
condition  of  a  sole  and  undivested  fiar,  whose  act  is  necessary 
for  every  inputting  or  outputting  of  a  tenant,  but  who  is  bound 
to  exercise  all  such  acts  without  the  least  benefit  to  himself  at 
the  dictation  of  a  dozen  of  managers,  who  are  not  even  trustees, 
and  for  the  future  and  contingent  benefit  of  persons  who,  as  well 
as  himself,  may  be  starving  for  forty  years  in  consequence  of 
this  preposterous  accumulation. 

I  do  say,  therefore,  that  this  limitation  of  the  general  words 
of  the  clause  is  wholly  inadmissible ;  and,  as  it  is  scarcely  denied 
that  they  must  receive  some  limitation,  I  conceive  that  none  is 
80  reasonable,  or  half  so  consonant  with  the  whole  of  the  ante- 
cedent provisions,  as  that  which  I  have  already  suggested. 

Upon  the  other  alternative  view, — that  if  there  is  to  be  abso- 
lutely no  limitation,  the  words  "  managing  and  improving  the 
rents,"  cannot  possibly  mean  sequestrating  and  stocking  them 
out  for  an  indefinite  period  and  for  the  benefit  of  uncertain  per- 
sons,— it  is  not  necessary  to  add  much.  Provisions  for  with- 
holding and  accumulating  rents,  and  even  for  long  ix^riods,  are 
common  enough  in  our  conveyancing ;  but  I  do  not  imagine  that 
it  ever  before  entered  into  the  mind  of  any  conveyancer,  or 
even  of  any  unskilled  party,  to  think  of  effectuating  such  a  pur- 
pose by  a  direction  merely  to  have  certain  rents  managed  and 
unproved.  The  Thelluson  case  in  England,  and  those  of  Strath- 
more,  Fife  and  others,  among  ourselves,  are  striking  and  fami- 
liar illustrations  of  the  way  in  wliich  an  object  of  this  kind  is 
every  day  accomplished  ;  and  I  confess  that  I  do  not  understand 
how  it  could  ever  be  made  effectual  without  a  constitution  of 
trust,  and  an  assignation  at  least  of  maills  and  duties,  if  not  a 
disposition  of  the  fee ;  or  at  all  events,  an  obligation  directly 
imposed  on  the  heir  of  entail  under  the  usual  penalties  for  con- 
travention,— of  none  of  wliich  is  there  a  vestige  in  the  clause 
now  in  question.  But  upon  the  mere  question  of  intention,  I  find 
it  difficult,  if  not  impossible,  to  believe  that  any  rational  person, 
acquainted  with  the  ordinary  meaning  of  words,  and  really  in- 
tending that  the  rents  of  his  estate  should,  in  certain  events,  be 
withheld  from  the  heir  in  the  fee,  and  accumulated  for  the  use  of 
some  other  person,  should  think  he  had  effbctuated  tliis  inten- 
tion by  a  mere  declaration  that  the  rents  should,  in  certain 
cases,  be  managed  and  improved  at  the  sight  of  certain  neighbours 
and  fHends  of  the  family.  I  cannot,  therefore,  on  the  assump- 
tion now  made,  give  such  effect  to  these  words ;  and  I  think 
that  they  will  be  best  satisfied,  as  I  am  sure  their  natural  and 
ordinary  meaning  will  be  best  given  effect  to,  by  the  construction 
I  have  already  suggested,  though  I  do  not  pretend  to  say  that 
they  are  very  apt  or  proper  words,  in  the  circumstances,  to  ex- 
press that  or  indeed  any  other  meaning.  On  the  whole,  how- 
ever, I  am  satisfied  that  there  is  nothing  in  the  clause  now  in 
question  (on  any  construction  of  it,)  at  all  to  disturb  the  views 
I  have  already  expressed  as  to  the  right  of  the  late  Marquis  to 
be  served  proper  successor  to  the  late  Marchioness,  his  mother, 
in  this  estate  of  Rowallan. 

The  Court  pronounced  the  following  interlocutor : 
"  In  conformity  with  the  opinion  of  the  m^ority  of  the  whole 
Judges,  Find  that  the  deceased  George  Marquis  of  Hastings 
was  entitled  to  succeed  to,  and  complete  feudal  titles  to  the 


estate  of  Bowallan  at  the  death  of  his  mother,  the  late  Countess- 
Marchioness,  as  heir  of  tailzie  under  the  Rowallan  entail,  and  that 
his  right  was  not  excluded  by  the  clause  of  exclusion  or  devda- 
tion  in  the  said  entail,  in  terms  of  the  first  declaratory  oondo- 
sion  of  the  summons  at  the  instance  of  the*  late  Marquis  : 
And,  in  respect  thereof^  find  that  the  present  Marquis  of  Hast- 
ings, the  eldest  son  of  the  late  Marquis,  is  now  entitled  to  suc- 
ceed to  and  possess  the  estate  of  Rowallan,  as  nearest  and  lawful 
heir  of  tailzie  and  provision  to  his  father,  and  has  the  sole  right 
and  title  to  the  said  estate :  And,  separatim,  find  that  Ibe  danie  of 
exclusion  or  devolution,  according  to  its  sound  constructioii,  did 
not  apply  to  or  affect  the  late  Marquis,  and  did  not  exclude  him 
from  the  succession  to  the  said  estate  of  Rowallan :  Therefine, 
in  the  action  originally  raised  in  the  name  of  the  late  Marqoi^ 
and  now  insisted  in  by  the  present  Marquis,  decern  and  dedare 
to  the  efiect  foresaid,  in  terms  of  the  first  and  fourth  conclusioDs 
of  the  summons ;  and  repel  the  whole  defences  of  all  the  defen- 
ders thereto :  And  in  the  counter  actions  at  the  instance  of  Lad/ 
Sophia  Hastings,  Lord  Henry  Hastings,  and  Lady  EdiUi  Has^ 
ings,  respectively.  Sustain  the  defences  of  the  late  Marquis  of 
Hastings,  and  assoilzie  the  present  Miirquis  of  Hastings  from 
the  conclusions  of  all  these  counter  actions :  And,  in  respect  of 
the  agreement  entered  into  between  the  late  Marquis  and  thd 
other  parties  to  the  cause,  find  it  unnecessary  to  pronounce 
any  judgment  on  the  question  of  expenses,  and  deoem." 

Authority  for  the  Marquis  of  Hastings. — Fazakerly  v.  Ford, 
28th  June  1831 ;  Simons'  Reports,  vol.  iv.  p.  390,  and  Adolpbm 
and  Ellis,  vol.  i.  p.  897. 

Authorities  for  Lady  Sophia  Hastings  Mure. — ^Ewing  v.  Miller, 
1st  July  1747;  Kilkerran,  M.  2308.  Lockhart  v.  Sir  A.  Gil- 
mour,  25th  Nov.  1755 ;  M.  15,404,  Bruce-Hendetson  v.  Hen- 
derson, 20th  Jan.  1790;  M.  4215 and  15,439,  (affirmed  llthMtjr 
1791.)  Fleming  v.  Lord  Elphinstone,  19th  June  1804  ;  M.  1559. 
Stu-lmg  V.  Stirling,  16th  Jan.  1834 ;  12  S.  and  D.,  296.  Kerr  r. 
Kerr,  6  W.  and  S.,  App.  Appx.,  pp.  47-52 ;  M.  voce  Tulzie,  Atox, 
No.  13.  Sheppard  v.  Grant,  28th  May  1888;  3  S.  and  k*L 
Appl.,255.  CarletonEntailCau8e,2l>ow,  149.  Roxbuiighe,  (Fea 
Cause),  5  W.  and  S.,  315.  Hay  v.  Marquis  of  Tweedale,  M. 
15,425 ;  affirmed  6th  April  1773. 

Authorities  for  Lord  Henry  Hastings. — M.  voce  Tailzie,  Appx^ 
No.  13,  Lockhart  v.  Lockhart  Bruce-Henderson  r.  Hender- 
son. Fleming  v.  Lord  Elphinstone.  Stirling  v.  Stirling,  utsmi; 
Ersk.  iii.  8,  76.  Bannatine  r.  Weir,  M.  14,886.  Bruce  v.  Md- 
ville,  22d  Feb.  1677  ;  M.  14,880.  Lord  Mountstewait ».  M^Keniie, 
13th  Nov.  1707;  M.  14,903,  14,906,  14,912,  14,926*.  M'Kinnon, 
14th  Feb.  1765 ;  M.  5279.    Bankton,  iiL  5,  57 

Authorities  for  Lady  Edith  Hastings. — Ersk.  iii.  8,  76.  Fount 
2d  Jan.  1708.  M^Kenzie,  M.,  p.  14,903.  Baunatme  v.  Weir, 
supra  Bruce  v.  Melville,  supra;  Stair,  iii.  5,  50.  Mountstei^art 
V,  M'Kenzie,  supra. 

Lord  Ordinary y  Wood. — For  the  Marquis  o/ffastingsy  Solici' 
tor-General  (Anderson),  G.  G.  Bell,  Mure ;  Hunter,  Blair  and 
Cowan,  W.S^  Agents. — For  Lady  Sophia  Hastings,  Rutherford, 
Cowan;  Patrick  Irvine,  W.S.,  Agent:— For  LordUenry  Hasttnasy 
Marshall ;  Dalmahoy  and  Woiod,  W.S.,  Agents.— For  Ixufy  £Jiik 
Hastings,  H.  J.  Robertson ;  M.  N.  Macdonald,  W.&,  Agent— Vf. 
C&rJfe.— fJ.C] 


I2th  November  1844. 
Segoitd  Division. — (FX.M.H.) 

No.  2. — Alkxanpeb  Anderson  and  others,  Pursuers^ 
V.  the  Rev.  Bobebt  Cameron's  Trustees,  Defenders. 

TroMt — ^Expenses — A  gratuitous  trustee,  aftitr  having  in  bona  fide 
resisted  cm  action  by  an  emnuittimt  under  the  trust'deed,  subse- 
quently compromised  the  case  by  making  a  payment  to  aecowd  oj 
the  annuity,  and  paying  the  expenses  of  process — Hdd,  that  he  va 
not  entitled,  in  his  accounts,  to  charge  against  the  annuitant  amf  / 
the  expenses  regarding  said  action,  but  he  was  entitled  to  Jof 
against  the  other  parties  interested  in  the  trust. 

Trust — Trustee's  liability  for  Factor.— Opinion,  A  gratuiP* 
trustee,  who  acts  in  bona  fide  under  a  trust-deed  containvt^ 
clause  giving  pouter  to  appoint  ftctors,  and  declaring  the  tn^ 
shcdl  *•*■  not  be  liable  in  omissions,  or  for  neglect  of  dUigettci  ^ 
not  liablef or  failure  in  diligenee  on  the  part  of  a  fact/or. 

Process — ^Irust — MultiplepoindiDg. — Opinion,  //  u  wot  ^p^ 
tent,  by  a  multxpUpoinmng,  to  call  a  trustee  to  account  fot^^ 
unrecovered,  and  which  are  not  in  medio»-^  ^r^  ^^ 
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John  Anderson,  writer  in*  Glasgow,  died  on  8th  May 
1826,  leaving  a  mortis  causa  trust-deed,  hy  which  he 
bequeathed  his  whole  property,  heritable  and  move- 
able, to  trustees.  Only  three  of  those  appointed  ac- 
cepted office. 

The  purposes  of  the  trust  were,  1st,  for  payment  of 
the  granter's  just  and  lawful  debts ;  2d,  for  payment  of 
certain  special  legacies  and  annuities,  and,  inter  aUa, 
for  the  payment  of  a  free  liferent  annuity  of  £80,  as 
well  as  a  legacy  of  £100,  to  Mrs  Jane  Reid,  wife  of 
David  Ilay,  sometime  portrait-painter  in  Glasgow,  and 
then  in  London ;  and,  3c%,  for  payment  of  the  residue 
of  the  estate  to  two  natural  sons  of  the  truster,  Alex- 
ander and  Thomas  Anderson. 

The  deed  contained  clauses  empowering  the  trustees 
to  appoint  factors,  and  to  sell  and  dispose  of  the  estate, 
and  -one  "  declaring  that  they"  (the  trustees)  "  shall  not 
be  liable  in  omissions,  or  for  neglect  of  diligence,  nor  the 
one  for  the  other,  but  each  of  them  for  his  own  proper 
and  personal  intromissions  only." 

The  heritable  estate  left  by  Mr  Anderson  consisted 
chiefly  of  shops  and  dwelling-houses  in  Glasgow,  which, 
in  1828,  were  valued  at  upwards  of  £18,000.  These, 
however,  were  burdened  with  debt  to  the  amount  of 
£8200.  The  personal  property  was  estimated  at  about 
£5000. 

During  the  continuance  of  the  trust,  some  small  pay- 
ments were  made  to  certain  of  the  special  legatees, 
and  also  to  the  residuary  legatees,  chiefly  on  the  ground ' 
that,  they  were  stated  to  be  wholly  dependent  on  the 
provisions  left  to  them  by  the  trust-deed^  Mrs  Reid 
had  likewise  got  some  small  payments  to  account  of 
her  annuity ;  but  as  she  was  not  paid  rateably  with  the 
others,  she  raised  an  action,  in  December  1827,  against 
the  trustees,  concluding  for  payment  of  her  annuity 
of  £80. 

In  January  1828,  she  raised  another  action  i^inst 
them,  concluding  for  payment  of  her  legacy  of  £100. 
The  two  actions  were  conjoined,  and  were  then  allowed 
to  sleep  till  June  1833,  when  a  simmions  of  wakening 
was  raised  by  her  against  Mr  Cameron,  who  was  then 
the  only  surviving  trustee. 

Mrs  Reid  pleaded,  that  the  trustee  was  not  entitled 
to  make  advances  to  the  residuary  legatees  before  set- 
tling vith  her ;  that  he  was  not  entitled  to  pay  the  other 
annuitants  and  special  legatees  in  full,  or  in  Iw'ger  pro- 
portion than  was  paid  to  her;  and  ^t^fler  a  lapse 
of  seven  years,  the  trustee  was  not  entitled  to  withhold 
payment  of  her  claims,  unless  he  should  produce  evi- 
dence of  a  deficiency  of  funds. 

The  trustee,  while  he  did  not  deny  the  right  of  Mrs 
Reid  to  rateable  payment  out  of  the  free  fund  along 
with  the  others,  maintained  that,  as  debts  to  a  consi- 
derable ainount  still  remained  unpaid,  and  part  of  the 
e^ate  was  not  yet  realized,  the  action  was  premature. 

Lord  Corehouse,  in  March  1834,  before  answer,  re- 
Biitted  -to  Mr  Cleghom,  accountant,  to  examine  the 
defender's  accounts,  and  report  upon  the  amount  of  the 
fine  fiind,  and  also  whether  that  fund  had  been  dimi- 
nMwd  l^  payments  unwarranted  by  the  trust-deed. 

*  K  nport  by  the  accountant  was  lodged,  in  which  he 
^upd,  ititier  aUoj  that,  after  resuming  the  payments  made 
to  w  reddaary  legatees,  and  according  to  a  valuation 
4iC  tbikonae  property,  then  fallen  much  in  value,  the 


reversion  of  the  trust-property  was  about  £5000 ;  that 
the  claims  against  it  were  upwards  of  £7000 ;  and  that 
there  had  never  been  above  a  small  sum  of  free  fund  in 
the  hands  of  the  trustees.  He  reported  further,  that 
the  funds  had  been  diminished  by  payments  to  the  re- 
siduary legatees  to  the  extent  of  £G64.  4.  8. ;  and  that, 
to  pay  the  pursuer  rateably  with  the  most  favoured  of 
the  other  legatees  she  should  receive  £383.  7.  1.  On 
the  recommendation  of  the  accountant,  and  to  save  ex- 
pense, the  trustee  entered  into  an  arrangement  with 
Mrs  Reid,  by  wliich  he,  on  the  one  hand,  agreed  to 
make  an  interim  payment  to  her  of  the  above  sum  of 
£383.  7. 1.,  and  also  to  pay  her  account  of  expenses; 
and  she,  on  the  other,  agreed  to  a  system  for  the  future 
management  of  the  estate.  A  minute  to  that  eflcct  was 
put  into  process.  The  process  was  then  sisted,  the  sum 
agreed  on  was  handed  over,  and  the  account  of  ex- 
penses taxed  and  paid. 

Shortly  afler  this  arrangement  with  Mrs  Reid  had 
been  entered  into,  the  residuary  legatees,  in  February 
1836,  raised  an  action  of  multiplepoinding  in  name  of  the 
trustee.  Mrs  Rcid's  actions,  as  well  as  some  others,  were 
remitted  to  the  multiplepoinding  ob  contingentiam,  Afler 
a  record  had  been  made  up  and  closed  on. the  fund  in 
medio,  Lord  Moncreiff,  of  consent  and  before  answer, 
remitted  to  Mr  D.  Lindsay,  accountant,  to  examine 
the  process  and  productions,  and  to  report.  He  pre- 
pared a  long  report,  wherein  he  adopted  Mr  Cleghom's 
report  on  the  state  of  the  trust-funds  down  to  31st  De- 
cember 1834,  and  reported  at  length  on  the  remainder 
of  the  accounts. 

The  accountant  offered  nO  opinion  on  the  point,  whe- 
ther the  trust-estate  should  be  charged  either  with  the 
trustee's  expenses  in  opposing  Mrs  Reid's  actions,  or 
with  *the  sum  paid  to  her  for  her  expenses ;  but  re- 
served it  for  th^  consideration  of  the  Lord  Ordinary. 

Both  parties  objected  to  the  accountant's  report  in 
various  particulars.  The  point  reserved,  and  the  ob- 
jections, were  taken  up  by  Lord  Ivory,  who  pronounced 
the  following  interlocutor,  in  which  the  different  objec- 
tions ^re  disposed  of: 

"  \at  February  1842.— The  Lord  Ordinary  having  heard  par- 
ties upon  the  accountant's  report,  and  made  avizandum,  and 
having  thereafter  resumed  consideration  of  the  said  report,  as 
well  as  of  a  previous  report  by  the  late  Mr  Cleghom  therein 
referred  to,  with  the  closed  record  and  whole  process,  approves 
of  the  report  generally,  and  finds  in  terms  thereof^  so  far  as  the 
accountant  has  reported  a  definite  opinion  on  the  various  mat- 
ters embraced  in  it ;  and,  quoad  uitrOf  primo,  As  regards  the 
special  question  raised  between  the  parties  as  to  the  expenses 
of  the  ooigoined  actions  at  Mrs  Beid's  instance,  which  tne  .ac- 
countant has  submitted  for  the  opinion  of  the  Lord  Ordinaxy — 
Finds  that,  at  all  events,  as  between  the  nominal  raiser  and  the 
said  Mrs  Reid,  the  raiser  is  not  entitled  to  charge  the  estate 
with  any  part  of  said  expenses :  Finds  that  neither  is  he  en- 
titled, in  the  circumstances,  to  charge  the  estate  therewith,  even 
as  in  a  question  between  him  and  the  other  parties,  whether 
the  special  or  the  residuary  legatees ;  and  therefore  finds  that 
the  whole  amount  of  said  expenses,  with  the  interest  charged 
thereon,  must  be  added  to  the  balance  which  the  accountant 
has,  in  hia  general  report,  brought  out  against  the  raiser  as  at 
3 1st  December  1839 ;  reserving,  however,  to  the  raiser  any  chum 
of  relief  that  may  be  competent  to  him  against  hii  co-trustees, 
now  deceased,  or  either  of  them :  Secundo,  As  regards  the  arroar 
of  rent  due  by  John  Barclay,  as  well  as  the  sum  of  £26,  being 
part  of  the  arrear  of  rent  due  by  Robert  Caldwell,  in  regard  to 
both  of  which  the  accountant  has  intimated  an  opinion  that  the 
factor  had  not  acted  with  due  prudence,  nor  exercised  the  proper 
degree  of  diligence  prestable  by  him  in  the  discluuge  ofjjnf^^ 
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oflSoe,  finds  that  the  raber  is  not  liable,  in  his  character  of  trut* 
tee,  for  any  fidlure  in  diligence  on  the  part  of  the  factor :  Finds, 
moreover,  that  in  this  process,  to  which  the  &ctor  is  no  party, 
it  is  not  competent  to  decide  (so  as  to  afi^t  the  factor's  in- 
terests) whether  there  has  heen  a  failure  of  diligence  on  his 
part  or  not :  And  further  finds,  that  in  this  process,  which  is  a 
multiplepoinding,  and  therefore  a  process  of  distribution  only 
so  far  as  there  is  a  lUnd  actually  in  medio,  it  is  not  competent  in 
any  view  to  call  the  nuser  to  account  for  a  Amd  as  yet  unre- 
covered,  and  which  has  never  been  in  meefeb,  and  to  recover 
which  would  still  require  some  separate  and  extraneous  pro- 
ceeding against  a  third  party :  Therefore,  in  hoc  statu,  revises  to 
ordain  that  the  said  arrears  be  placed  to  the  raiser's  debit ;  and 
with  these  findings,  appoints  the  cause  to  be  enrolled,  that  such 
Airther  order  may  be  pronounced  as  shall  be  found  fitting  and 
necessary  for  bringing  the  same  to  a  conclusion. 

"  Noie. — 1.  The  Lord  Ordinary,  in  approving  generally  of  the 
accountant's  report,  means  to  repel  the  raiser's  ol^/ections, — Ist,  to 
the  deduction  of  £44.  8.  11.  which  the  accountant  has  made 
from  the  factor's  commission ;  2d^  to  the  disallowance  of  £14. 
1 1.  4.,  as  the  amount  of  an  alleged  but  unvouched  payment  to 
Thomas  Blnny ;  and,  Sd,  to  the  accountant's  proposal  that  only 
£102.  10s.,  being  one-half  of  Mr  Cieghorn's  charge  for  his  report 
in  the  former  question  with  Mrs  Reid,  should  be  allowed,  in 
consideration  of  the  extent  to  which  that  report  has  been  found 
available  in  the  present  process;  itk,  the  finding  is  also  intended, 
on  the  other  hand,  to  repel  the  objection  taken  for  t/te  letfatees 
to  the  sum  of  £20,  which  the  accountant  has  allowed  credit  for 
as  in  payment  of  the  r^er's  charge  for  board  to  the  truster's 
•on  Thomas,  understanding,  as  the  Lord  Ordinary  does,  that 
the  claim  is  one  which  existed  as  a  debt  of  the  truster's  incurred 
in  his  lifetime,  and  not  to  be  dealt  with  as  in  pari  passu  with 
those  voluntary  advances  (of  which  infra)  wliich  the  trustees 
subsequently  mode  to  or  on  behalf  of  I'homas,  as  one  of  the  re- 
siduarjf  legatees, 

"  These  seem  all  to  be  matters  peculiarly  fitted  for  the  con- 
sideration of  the  professional  accountant  or  person  of  skill  to 
whom  it  is  customary  to  make  such  a  remit  as  was  made  here. 
Indeed,  such  remits  being  now  held  to  partake  very  much  of 
the  character  of  a  quasi  reference,  the  parties  themselves  must 
be  prepared  for  a  disinclination  on  the  part  of  the  Court  to  dis- 
turb any  report  returned  under  them,  unless  upon  the  strongest 
grounds.  It  is  not  thought  that  any  ground  of  sufficient  strength 
has  been  brought  forward  here.  On  the  contrary,  the  Lord 
Ordinary,  who  has  very  carefully  considered  the  report,  is  satis- 
fied with  the  reasons  assigned  by  the  accountant  for  the  course 
which  he  has  followed. 

**  2.  The  finding  bv  which  the  Lord  Ordinary  refuses  to  allow 
the  raiser  credit  for  the  expenses  incurred  in  the  former  question 
with  Mrs  Reid  (including,  1st,  the  expenses  paid  to  her ;  2d,  the 
expenses  incurred  by  himself;  and,  ^  the  disallowed  half  of 
the  expense  of  Mr  Cleghom's  report)  has  not  been  pronoimced 
i^thout  much  reluctance.  But  after  weighing  the  matter  with 
every  favourable  inclination  towards  the  raiser,  the  Lord  Or- 
dinal did  not  feel  that  he  had  any  alternative. 

"  The  raiser  and  his  co-trustees  had  a  clear  course  befbre 
them.  They  had  only  to  follow  the  declared  purposes  of  the 
trust,  without  favour  or  partiality  for  any  of  the  parties  inter- 
ested, and  they  would  have  been  safe.  If  there  were  not  Amds 
for  aU,  they  should  at  least  have  made  a  rateable  distribution. 
At  all  events,  they  should  have  thrown  no  obstacle  in  the  way 
of  Mrs  Reid,  who,  in  a  question  with  the  other  legatees,  was 
substantially  a  creditor  of  the  estate,  and  should  have  left  her 
to  constitute  and  enforce  her  legal  rights,  in  competition  or 
otherwise,  as  she  might  be  advised.  In  any  view,  if  there  was 
the  slightest  hazard  of  an  ultimate  deficiency,  they  surely  were 
most  inexcusable  in  making  advances  to  the  residuary  le{fatees, 
who  could  be  entitled  to  nothing  until  all  the  primary  ends  of 
the  tmst  were  accomplished.  If  the  trustees  thought  fit  to  pur- 
sue an  opposite  course,  they  must  have  known  when  they  did  so 
that  they  acted  at  their  peril. 

"  It  is  no  justification  that  the  trustees  were  moved  by  ffeel- 
ings  of  himianity  in  favour  of  the  more  helpless  olijects  of  the 
trust,  and  those  whom  they  esteemed  to  possess  a  stronger  claim 
on  the  natural  affiections  of  the  truster.  Still  less  were  they  en- 
titled to  scan  with  a  jealous  eye  the  motives  by  which,  as  thev  pre- 
sumed, the  truster  must  have  been  induced  to  bestow  his  favour 
on  Mrs  Reid.  Their  business  was  simply  to  execute  and  fulfil 
the  trust  as  it  was  written  down  for  them.  And  indeed,  for 
«Qght  that  after  all  appears,  they  should  have  been  at  no  loss 


to  do  this,  even  with  leferenoe  to  those  more  especial  endi  of 
humanity  which  are  now  urged  in  justification  of  the  partiality 
shown  by  them  to  some  of  the  parties.  There  was  onginaUy  no 
ground  for  apprehending — and  in  point  of  fact  there  was  no 
apprehension  felt— that  the  trust-management  would,  in  soy 
view  of  it,  result  in  a  deficiency  of  funds.  This  is  eetaldished, 
were  there  nothing  else,  by  the  pajrments  unsuspectingly  msde 
to  the  residuary  legatees.  But  Imd  it  been  otherwise,  there  wu 
at  aU  events  enough  (even  rateably  distributed)  to  answer  the 
necessities,  in  point  of  maintenance  or  otherwise,  of  one  and  dl 
of  the  special  legatees,  without  doing  ii^justice  to  any.  Mn 
Reid,  more  particularly,  being  herself  an  annuitant,  and  her 
annuity  intended  as  an  alimentary  fUnd  for  her  maintenance,  it 
was  as  much  their  duty  to  provide  for  her  as  for  the  rest 

*'  When  the  trustees  turned  a  deaf  ear  to  Mrs  Reid,  and  le- 
fhsed  her  payment,  while  at  the  very  same  moment  they  thou^t 
proper  to  make  advances  even  to  the  residuary  legatees,  she  wu 
necessarily  driven  to  assert  her  rights  by  an  action  at  lav. 
Now,  this  action  was  brought  within  little  more  ^um  a  year  of  the 
truster's  death,  and  while  as  yet  little  harm  could  have  bees 
done,  and  while  there  were  ample  means  for  the  trustees  re- 
tracing their  false  steps — ^whatever  the  course  of  management 
previously.  Warned  by  such  a  decided  proceeding,  why  shooW 
the  trustees  have  persisted  in  refusing  justice  to  Mrs  Reid! 
Now  at  least,  if  not  before,  they  ought  most  assuredly  to  hare 
paused.  But  they  resisted,  and  the  defence  which  they  main- 
tained was  in  truth  and  substance  an  attempt  to  defeat  the 
trust. 

Now,  no  expense  incurred  or  caused  by  such  an  attempt  ai 
this  can  ever,  in  the  Lord  Ordinary's  opinion,  form  a  1^ 
charge  against  the  trust-estate.  Certainly  it  can  afibrd  oo 
ground  of  charge  as  in  a  question  with  Mrs  Reid  herselfl  Bat 
neither  can  it  form  a  charge  against  the  other  special  legatees; 
for  as  the  litigation  could  not  enlarge  their  nghts  under  the 
trust,  the  expense  which  it  occasioned  was  necessarily  to  their 
lesion ;  imd,  minors  as  they  were,  they  cannot  be  held  to  hare 
approved  or  adopted  the  proceeding.  Even  as  to  the  residuary 
legatees,  they  seem  to  be  equally  entitled  to  protection ;  for  if 
there  was  no  residue,  their  interest  had  nothing  to  do  with  the 
matter,  and  they  ought  not  now  to  be  charged  with  Uie  cott ; 
while,  on  the  opposite  assumption  that  there  was  a  free  residoe, 
the  trustees  had  neither  necessity  nor  pretence  for  resisting  Mn 
Reid's  claim  at  all. 

**  3.  The  finding  as  to  the  two  items  of  arrear  of  rent  explaua 
itself. 

**  4.  There  only  remains  the  question  which  is  stirred  in  the 
raiser's  minute,  No.  738  of  process,  as  to  the  Lord  Ordinary'i 
granting  authority  for  the  r^ization  and  sale  of  what  remains 
of  the  trust-estate.  It  is  scarcely  thought  there  is  anything  in 
the  conclusions  of  the  summons  to  bear  out  this  motion.  There 
are  two  alternative  conclusions ;  1st,  That  the  raiser  shall  he 
ordained  to  convey  the  trust-estate  to  the  residuary  lepcOees,  pro- 
vided all  others  interested  consent,  burdening  it  in  this  case  with 
the  provisions  contained  in  the  trust-purposes,  and  with  the  wi- 
dow's annuity,  &c,  so  far  as  not  yet  satisfied,  unless  the  residuaiy 
legatees  themselves  shall,  in  Uie  first  instance,  pay  and  dis- 
charge these  provisions,  at  the  same  time  relieving  the  raiser  of 
all  other  obligations  connected  with  the  trust,  in  wliich  case  the 
conveyance  is  of  course  to  be  unburdened :  Or,  Id,  That  the 
raiser  be  ordained  to  convey  to  tlie  whole  defenders,  in  such 
shares  and  proportions  as  tihe  Court  may  fix.  Clearly  a  sale 
of  the  estate  comes  under  neither  of  these  alternatives.  The 
'  at  least  clause  which  follows,  and  which  concludes  that  the 
estate  '  ought  to  be  immediately  wound  up  and  realized,  and  the 
proceeds  divided,'  &c.,  may  x>os8ibly  answer  the  purpose.  But  it 
contains  no  decretory  words,  which  is  so  far  a  defect,  though 
that  might  perh^s  be  supplied  of  consent.  What,  however,  in 
this  stage  <n  the  proceedings,  makes  the  Lord  Ordinary  chieflj 
hesitate,  is  the  opposition  which  each  and  all  of  the  benei9ciariei< 
as  he  understood  at  the  debate,  make  to  the  proposal  of  a  sale, 
as  being  at  present  not  merely  inexpedient,  but  prejudidaL  K 
the  beneficiaries  concur  among  themselves,  and  are  proved 
with  any  practical  proposal  for  otherwise  relieving  the  raiser, 
and  bringing  the  trust  to  a  close,  there  would  seem  no  objjectkm 
to  giving  them  their  own  way.  But  if  they  are  not  so  pre- 
pared, the  raiser  is  certainly  entitled  to  be  released  in  some  sl^ 
or  other.  All  this,  however,  can  easily  be  put  upon  a  tight 
footing  when  it  is  seen  how  the  accounting  m  other  reapecti 
truly  stands.  Should  the  present  interlocutor  become  final,  the 
available  balance  thereby  brought  out  may  afford  the  beoei- 
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eiarlM  greater  fiu^tiet  in  withdrawing  the  estate,  infn  ^  ^ . 
djiaiy  Ofat  of  the  raiaer's  hands.  Otherwise*  the  Lord  Ordinary 
faiUy  daaano^aafcwJiy  tha  raiser  riaialiT  not  of  hunself  proceed 
to  execute,  in  this  mspoct,  the  powers  with  whiditetanMlb* 
deed  has  lussaiul  him." 

Against  this  interlocutor  both  parties  reclaimed. 
Counsel  were  heard  on  the  reclaiming  note  for  the 
Reverend  Robert  Cameron  on  10th  February  184:3, 
when  minutes  of  debate  were  ordered. 

At  advising, 

Lord  Justke-Clerk. — ^In  this  case,  afler  carefully  reading  the 
minutes  of  debate,  I  remain  of  the  same  opinion  as  I  was  at  the 
former  hearing,  and  cannot  concur  in  altering  the  interlocutor 
of  the  Lord  Ordinary.  The  first  question  is,  whether  the  tms* 
tec  can,  in  a  question  with  Mrs  lleid  personally,  charge  the 
expense^  of  defending  the  action  in  which  she  was  victorious  ? 
It  is  incompetent  for  us  to  review  the  merits  of  that  case,  which 
is  jodiciallj  settled.  We  must  hold  the  settlement  with  her  to 
be  a  fair  and  proper  arrangement  That  being  the  case,  I  object 
to  her  being  subjected  in  any  part  of  the  expenses.  She  brings 
an  action  against  the  trustee,  and  what  is  the  result?  The  trus- 
tee is  defeated,  and  agrees  to  pay  her  expenses.  Even  assum- 
ing that  the  trustee  resisted  her  action  for  the  benefit  of  the 
other  parties  to  the  trust,  I  cannot  think  he  can  be  allowed 
credit  for  these  expenses  as  against  her. 

In  a  question  with  the  other  parties,  however,  we  are  entitled 
to  consider  his  conduct.  The  other  special  legatees  say  they 
cannot  be  charged  with  the  expense  of  an  action  in  which  they 
were  not  particularly  interested.  I  don't  see  they  had  any  in- 
terest in  resisting  Mrs  lieid's  claim ;  and  accordingly  I  do  not 
see  he  has  any  right  to  charge  them  with  his  expenses  in  resist- 
ing Mrs  Reid's  action.  I^  however,  the  Court  think  they  had 
any  interest  in  resisting  payment  my  difficulty  is  removed.  I 
rather  think  the  specml  legatees  had  no  such  interest;  and, 
therefore,  that  no  part  of  the  expenses  can  be  charged  against 
them.  Then  the  question  comes  to  be,  whether  the  trustee  is 
bonnd  to  pay  the  expenses  out  of  his  own  pocket.  The  resi- 
duary legatees  say  he  ought  not  to  have  resisted  Mrs  Reid*s 
claino,  but  that  he  should  rather  have  di*awn  back  the  payments 
he  had  made  to  them.  It  is  not  stated,  however,  that  the  trus- 
tee had  mismanaged — only  that  he  had  been  incautious — ^that 
he  bad  resisted  when  Ite  should  have  paid.  His  resisting  was 
just  staving  off  the  payment  which  required  to  be  made  even- 
tually, and  which  he  was  prevented  from  making  by  the  pay- 
ments to  the  residuary  legatees  themselves.  As  in  a  question 
with  the  residuary  legatees,  1  tliink  the  trustee  is  entitled  to 
charge  these  expenses. 

On  the  other  points  of  the  case  at  present  before  us  I  have 
not  much  difficulty,  and  think  that  the  Lord  Ordinary's  inter- 
ItKiutor  must  be  adhered  to.  It  is  difficult  to  know  who  is  a 
better  judge  of  these  points  than  the  accoimtant,  Mr  Lindsay, 
who  has  examined  the  whole  case. 

Lord  Mtdtvyn, — ^I  entirely  agree  on  the  first  point  with  your 
I/ordship,  that,  in  a  question  with  Mrs  lieid,  the  trustee  is  not 
entitled  to  charge  the  expenses  of  the  case  in  which  she  was 
victorious.  As  to  the  liability  of  the  residuary  legatees,  I  agree 
with  yotir  Lordship  likewise.  The  liability  of  the  special  lega- 
tees is  a  different  question.  I  don't  think  that  failure  of  the 
Utigation  is  enough  to  free  them,  if  the  expense  was  fairly  in- 
curred by  tlie  trustee  in  bona  fide,  I  would  look  rather  to  see 
if  the  trustee's  administration  was  fit  and  right  in  the  circum- 
stances, than  to  the  success  of  the  litigation.  Was  the  trustee 
boiud  to  pay  the  special  legatees  when  all  the  debts  were  not 
paid  ?  What  could  a  country  minister  hke  Mr  Cameron  do  on 
the  demand  of  payment  being  made.  He  consulted  counsel,  and 
acted  on  their  advice.  I  do  think,  therefore,  that  he  is  entitled 
to  charge  tliese  expenses  even  against  the  other  special  legatees. 

Lord  Moncreiff', — ^I  remain  of  the  same  opinion  which  I  for- 
merly expressed. 

Very  hard  words  are  used  towards  this  reverend  gentleman, 
Mr  Cameron,  now  dead.  I  may  think  that  in  some  things  he 
4id  not  take  the  most  judicious  course  fpr  his  own  safety.  But 
I  believe  that  he  meant  to  act  honourably,  and  did  act  honour- 
ably,  tod  to  the  best  of  his  ability,  in  the  trust  committed  to 
him;  and  throughout  all  these  proceedings  there  is  not  the 
•lis^toft  inoQ  of  any  sinister  design  on  his  part. 

ns  eue  before  us  is  on  a  very  small  point  It  is,  whether 
tbft  ceiMMBtAtiTea  <tf  Mr  Cameron  are  entitled  to  credit  in 


acconnting  with  the  trust,  for  the  expenses  incurred  in  the  Uti* 
^tion  with  Mrs  Reid.  Then  there  are  two  very  distinct  ques- 
tions. One  is,  whether,  in  accounting  with  Mrs  Reid  herself^ 
the  trustee  is  entitled  to  state,  as  against  the  trust  in  a  questioB 
with  her,  the  expenses  paid  to  her,  er  iwini  wwl  in  Utigation  with 
her?  I  have  great  doubts  whether,  if  the  tnistee  had  let  her 
proceed  in  her  action  according  to  its  conclusions,  for  ftdl  pay- 
ment of  the  annuity,  and  she  had  simply  got  decree  for  equali- 
zation with  the  other  legatees  and  annuitants  in  the  mean  time, 
there  would  have  been  any  ground  for  subjecting  the  trustee, 
even  as  trustee,  in  all  the  exi>enses  of  that  discussion.  But  the 
case  did  not  stand  so.  The  trustee  had  made  a  mistake.  Though 
perfectly  aware  that,  until  the  debts  should  be  paid,  he  had  no 
free  funds,  he  had,  under  the  most  honourable  and  compassion* 
ate  feelings,  made  certain  small  advances  for  the  support  of  the 
testator's  sister,  and  the  support  and  education  of  his  natural 
children.  There  is  no  doubt  that  he  did  tliis  at  his  own  risk. 
But  even  as  to  Mrs  Keid,  the  only  legal  question  is,  whether 
the  nominal  raiser  improperly  resisted  the  only  demand  which 
she  made  by  her  summons  against  him.  And,  with  all  defer* 
ence,  it  is  clear  to  me,  that  he  was  both  entitled  and  bounds 
specially  with  reference  to  the  proper  interests  of  the  creditors 
of  the  trust,  to  resist  that  demand.  It  cannot  alter  my  un« 
pression  on  this  point,  that  at  that  time  he  himself,  relying  on 
certain  valuations,  was  in  the  belief  that  the  trust-estate  would 
be  sufficient  to  answer  all  tlie  special  legacies  and  annuities, 
and  even  to  yield  a  residue  for  the  r^uduary  legatees.  That  he 
acted  on  this  behef  to  any  degree  at  his  own  hazard  only  proves 
his  honesty.  But  the  question,  when  Mrs  Reid  raised  her  ac- 
tion, was,  whether  she,  in  her  own  right  under  the  trust  as  it 
then  stood,  liad  a  legal  right  to  demand  payment  of  her  fiiU 
annuity,  and  to  decree  for  full  payment  of  it  in  all  tune  coming. 
I  think  that  it  is  now  made  clear,  by  the  progressive  state  of  the 
accounts,  not  only  tliat  she  had  no  legal  right  to  make  any  such 
demand,  but  that  she  had  no  legal  claim  for  payment  of  any 
thing  whatever;  for,  till  the  debts  of  the  truster  should  be  paid, 
there  could  be  no  claim  for  gratuitous  legacies,  whether  annui- 
ties or  any  other.  Owing  to  the  trustee  having  been  induced, 
out  of  the  best  feelings  I  believe,  to  make  payments  to  the 
truster's  relations,  he  submitted  to  pay  Mrs  Reid  a  rateable 
allotment,  in  proportion  to  the  other  special  legatees,  along  with 
her  expenses  of  process.  After  having  agreed  to  this,  I  do  nol 
tliink  Mr  Cameron  could  state  the  expenses,  so  settled,  in  his 
trust  accounts  in  any  question  with  Mrs  Reid  herself,  because 
that  would  be  in  effect  to  take  back  pro  Mnto  wliat  he  had  by 
judicial  settlement  paid  to  her ;  and,  therefore,  in  so  far  as  re<> 
gards  Mrs  Reid,  I  am  ready  to  adhere  to  the  Lord  Ordinary's 
interlocutor,  however  much  I  differ  from  some  of  the  expressions 
contained  in  his  Lordship's  note. 

But  the  remaining  part  of  the  case  stands  on  a  very  different 
footing ;  and  I  must  own  tliat  I  do  not  see  that  either  the  other 
special  legatees,  or  still  more  the  residuary  legatees,  should  be 
permitted  to  maintain  such  pleas.  Wliat  was  it  that  enabled 
Mrs  Reid  to  obtain  decree  to  any  effect  ?  Nothing  but  the  fact 
that,  out  of  compassion  for  the  situation  of  these  very  parties,  the 
trustee  had  been  induced  to  make  advances  to  than  which  the 
circumstances  of  the  trust  did  not  authorize.  In  consequence 
of  this,  Mrs  Reid  was  enabled  to  make  good  a  claim  to  a  rate*> 
able  payment  at  that  time,  to  which  neither  she  nor  they  had 
any  legal  right.  Can  these  parties  take  advantage  of  this  state 
of  things  to  deprive  Mr  Cameron  of  credit  for  the  expense  which 
he  bona  fide  incurred  in  resisting  an  action  untenable  in  itself^ 
and  which  obtained  eff*ect  only  because  of  the  advances  alleged 
to  have  been  improperly  made  to  themselves.  It  seems  to  me 
to  be  inverting  all  principles  of  equity  to  sanction  such  a  result. 

It  will  be  obsened,  that  this  plea  is  maintained  not  only  for 
the  other  special  legatees,  different  from  Mrs  Reid,  who  had 
received  the  payments  with  which  she  at  last  desired  equaliza- 
tion, but  for  the  residuary  legatees,  the  natural  sons  of  the 
deceased,  the  payments  to  whom  constituted  the  gravamen  of 
Mrs  Reid's  complaint  against  Mr  Cameron's  management.  If 
no  such  advances  had  been  made,  and  if  the  payments  to  the 
other  special  legatees  liad  not  exceeded  the  ratio  of  the  pajrments 
to  Mrs  Reid,  I  must  think  thiit,  in  the  state  of  the  trust- 
fhnds,  the  defence  to  her  action  would  have  been  insuperable, 
unless  it  were  to  be  held  that  a  gratuitous  trustee  is  boimd 
by  law,  upon  hypothetical  valuations  of  the  trttst-i>roperty» 
to  make  payment,  at  his  personal  risk,  oi  gratuitous  le^aaes 
before  funds  have  been  realized  sufficient  for  the  payment  of 
the  truster's  proper  debts.    And  if  so,  how  can  these  very  resi* 
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dnary  legatees,  who  are  indebted  to  Mr  Cameron's  liberality  and 

rerous  derotion  of  his  own  responsibility  on  their  acoount» 
their  support  in  childhood,  and  the  education  by  which  they 
have  been  fitted  for  respectable  conditions  in  life,  be  permitted 
to  refuse  him  credit  for  the  expenses  thrown  on  him  only  in 
respect  of  these  very  advances  ? 

Tliis  is  the  view  of  the  case^  on  the  simplest  equity  of  it.  But 
I  apprehend  that  there  is  a  great  deal  more  in  it  npon  the  cor- 
rect law  applicable  to  it.  Mr  Cameron  was  a  gratuitous  trustee, 
who  had  a  right  to  act  upon  his  own  judgment,  with  such  ad- 
vice as  he  might  obtain,  both  as  to  the  necessity  of  resisting 
the  conclusions  of  Mrs  Beid's  action  in  the  first  mstance,  and 
as  to  the  prudence  of  eompromising  it  at  last,  when  it  was  re- 
duced to  the  limited  demand  of  equalization  as  matter  of  equity, 
and  such  compromise  was  recommended  by  the  accountant. 
And  if  he  acted  in  either  case  with  fair  bona  fidu,  under  the 
guidance  of  a  most  respectable  agent,  is  it  for  these  residu.<U7 
legatees,  on  whose  account  he  had  placed  himself  in  any  diffi- 
culty, to  tlirow  on  him  the  expenses  which  he  incurred,  even 
supposing  that  he  had  (in  respect  of  Mrs  Rcid)  committed  an 
error  in  judgment?  The  parent  of  the  expenses  to  her  agent 
was  indispensable  to  the  object  of  stopping  the  litigation.  But 
if  it  is  to  be  held  that,  in  every  case  where  a  trustee  is  advised,  as 
a  matter  of  prudence,  to  settle  by  compromise,  on  qualified 
terms,  a  litigation  likely  to  lead  to  much  greater  expense,  he  is 
to  be  regarded  as  having  acted  in  mala  fide  towarci  the  other 
objects  of  the  trust,  whom  he  has  been  accused  of  fiivouring,  and 
to  have  all  the  expense  thrown  on  himself  personally,  it  will 
not  be  easy  for  any  one  to  advise  a  man  so  situated  to  act  upon 
such  views  of  prudence,  however  stronglv  recommended  as  for 
the  interest  or  safety  of  the  trust,  and  all  the  beneficiaries 
under  it. 

The  states  annexed  to  the  case  for  the  respondents,  and 
which  I  consider  as  only  a  part  of  their  pleading,  appear  to 
me,  as  &r  as  I  can  judge  of  them,  to  be  accurately  made  up 
from  the  data  in  the  reports  of  the  two  accountants,  and  to  de- 
monstrate that  there  never  was,  up  to  the  termination  of  Mrs 
Reid's  action,  any  existing  fhnd  on  which  a  legal  ritflu  to  pay- 
ment of  anv  gratuitous  legacy  could  have  been  estabbshed.  Tho 
claimants  have  made  strong  assertions,  in  general  terms,  but 
they  have  not  shown  in  what  respects  they  are  not  in  exact 
conformity  to  the  reports. 

On  the  whole,  I  think  that  the  expenses  in  dispute  cannot  be 
stated  to  the  trustee's  credit  in  the  question  with  Mrs  Reid,  but 
that  they  are  justly  to  be  so  stated  in  accounting  with  all  the 
other  parties. 

I  have  had  great  doubt  of  the  correctness  of  the  account- 
ant's report  in  restricting  the  commission  paid  to  Mr  Anderson, 
the  fiictor,  as  being  "  rather  more"  than  the  accountant  would 
have  allowed ;  leaving  out  of  view  that  the  discretion  was 
expressly  committed  to  the  trustee,  by  the  terms  of  Uie  trust- 
deed,  and  that  this  at  all  events  was  a  bona  fide  act  of  ad- 
ministration. I  am  not  inclined  to  pay  much  regard  to  the 
accountant's  disallowance  of  one-half  of  the  fee  oaid  to  Mr  Cleg- 
bom,  the  whole  of  whose  labours  I  am  inclined  to  regard  as  a 
necessahr,  or  at  any  rate  a  fair  part  of  the  administration  of  the 
trust  However,  on  these  points  I  only  express  a  doabt— on 
the  other  I  have  a  very  decided  opinion. 

Lord  Cockbum. — On  the  minor  parts  of  the  case  I  agree  with 
your  Lordships.  On  the  material  pomt  of  the  case,  I  should  be 
•orry  to  give  any  opinion  that  would  expose  gratuitous  trustees. 
A  reasonable  action  will  sometimes  have  an  unfortunate  issue. 
But  if  the  trustee  on  the  whole  acted  fiurly,  I  think  he  is  not 
to  be  found  liable.  I  do  not  think  the  trustee  here  was  blame- 
able  in  resisting  Mrs  Rcid's  demand.  It  appears  he  had  no  fVee 
fyinds.  It  is  not  true  that  he  had  fimds  with  which  he  paid  the 
residuary  legatees.  He  never  had  fiinds.  Accordingly  he  was 
bound  to  resist,  and  he  did  so  under  the  advice  of  counsel. 
While  I  do  not  think  he  can  state  his  defence  against  Mrs  Reid 
herself,  yet  I  think  he  must  be  protected  as  agamst  the  other 
parties  interested  in  the  trust 

The  Court  pronounced  the  following  interlocutor : 
'*  Having  resumed  consideration  of  the  reclaiming  note  for 
the  Reverend  R.  Cameron's  trustees,  with  the  minutes  of  de- 
bate, and  whole  proceedings, — ^Adhere  to  the  interiocutor,  in 
so  fiur  as  it  aj^roves  generally  of  the  accountant's  report,  and 
to  the  extent  stated  in  the  first  paragraph  of  the  note  of  the 
Lord  Ordhiary  :  Also  adhere  to  the  first  special  finding  in 
the  interlocutor  complained  of;  in  so  fiur  as  relates  to  the 


right  to  state  against  Mrs  Reid  as  a  claimant  under  the 
trust  any  part  of  the  expenses  of  Mrs  Reid's  actions.  Butalter 
the  interlocutor  to  the  ext^it  of  holding  that  the  trustee  is  en- 
titled to  state  these  expenses  in  the  trust-accounts  in  a  question 
with  both  the  other  special  legatees  and  the  residuary  legiteo, 
it  being  understood  that,  if  there  are  fimds  to  pay  tiie  spedal 
legatees  in  fUll,  and  also  a  residue  to  the  residuary  legiteei, 
these  expenses  must  fall  to  be  paid  out  of  the  residuary  fhnds: 
Find  Mrs  Rcid  entitied  to  her  proportion  of  the  expenses  of  this 
discussion  since  the  date  of  the  interlocutor  complained  o^  and 
the  trustee's  representatives  entitled  to  their  whole  expenses  of 
the  same  discussion,  since  the  date  of  the  said  interlocutor,  both 
out  of  the  fiinds  of  the  trust-estate,  and  with  power  to  decera 
for  the  expenses,  when  taxed." 

Ijnrd  Ordinary^  Ivory. — Act,  Moncreiff;  Thos.  Johnstoii6 
S.S.C.,  AgenL—AlU  Macfarlane ;  John  Cullen,  W.S.,  AgeML-- 
rF.L.M.H.l 


IZth  November  1844. 
First  DmsioN. — (J.C.) 
No.  3.  —  James  Clelland,  Assignee  of  Miss  Jane 
Walker,  Parmer^  v,  Alexander  Brodie  and  others, 
Bell's  Trustees,  Defenders. 

Trust — ^Trustees,  powers  of— Transaction — Process — Ciram- 
stances  in  which  trustees  (acting  under  a  trust'-seitlement  in  wkkk 
there  was  a  power  of  safe  andduposcd  of  the  heritable  subjerts  con- 
veyed, but  no  express  power  to  compromise  claims  of  debtj  katia^ 
compromised  a  trust'Oebt  due  by  an  heritable  bond,  the  disbtor  n 
which  was  a  co-trustee,  who  was  bankrupt,  with  the  sanction  of  a 
majority,  and  in  opposition  to  a  minority  of  the  legatees,  wert  hdd 
to  have  power  to  compromise  the  debt,  and  to  have  dcme  so  boni 
fide  ana  for  the  benefit  of  the  trust-estate,  the  objectors  karis^  n- 
fused  the  bond  which  W€U  offered  to  them  at  the  price /or  whck  it 
was  compromised  and  cusigned,  and  having  failed  to  show  that  wton 
could  have  been  made  of  the  debt, — Opinion,  L  Thai  trustees  iatt 
altvays  an  implied  power  to  dispose  of  the  trust-estate,  and  settU 
trust-dainu,  where  that  is  necessary  for  the  fulfilment  of  the  dutia 
oftlteir  office,  unless  it  is  Untited  or  excluded  by  the  trust-deed  2. 
That  a  question  as  to  want  of  power  to  transact  and  compromise, 
as  being  ultra  vires  of  the  trustees,  cannot  be  competently  nasei 
under  a  summons  whuh  does  not  embrace  a  reduction  of  the  trast' 
action,  but  is  limited  to  conclusions  of  count  and  reckoning. 

The  whole  estate,  heritable  and  moveable,  of  the  de- 
ceased Ebenezer  Bell,  rector  of  the  grammar  school, 
Dalkeith,  and  his  wife,  the  deceased  Mrs  Catherine 
Walker  or  Bell,  stood  vested  in  them  in  conjunct  fee 
and  liferent,  and  in  the  survivor  of  them.  By  a  deed 
of  settlement  executed  by  these  parties  on  12th  No- 
vember 1825,  they  gave,  assigned,  and  disponed  to 
Alexander  Brodie,  then  wine-merchant  in  Leitii,  now 
agent  for  the  Bank  of  Scotland  at  Stirling,  all  and 
sundry  their  estate,  real  and  personal,  and  appointed 
liim  to  be  their  trustee  and  sole  executor,  for  certain 
trust-purposes,  viz.,  for  pa}Tnent  of  debts  and  legacies, 
and  such  other  purposes  as  they,  or  the  survivor,  might 
direct,  &c.  By  the  said  deed  the  testators  bequeathed 
and  directed  Brodie,  as  their  trustee  and  executor,  inter 
alia,  to  pay  to  "Mrs  Janet  Walker,  relict  of  Alexander 
Shirreff,  late  merchant  in  Leith,  the  sum  of  £300  in 
liferent,  for  her  liferent  use  allenarly ;"  and  that  after 
her  death  the  said  sum  should  be  equally  divided 
amongst  James,  Charles,  and  Janet  Shirreff,  share  and 
share  alike,  and  the  survivors  or  survivor  of  them  ;  and 
also  to  pay  to  Miss  Jean  Walker,  then  residing  in  Edin- 
burgh, now  deceased,  the  sum  of  £100  sterling,  within 
six  months  after  the  death  of  the  longest  liver  of  the 
testators.  The  deed  further  contained  this  special  de- 
claration : 

"  That  these  presents  are  granted  by  us  for  answerinjj  such  other 
purposes  as  we  or  the  survivor  of  us  may  declare,  by  a  writing 
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uada  our  hands,  at  any  tira^  of  our  life ;  and  if  it  should  hap- 
pen Uiat  wc,  or  the  survivor  of  us,  should  find  it  necessary  to 
encroach  upon  any  part  of  the  capital,  then,  and  in  that  case, 
the  whole  annuitants  and  legatees  will  suffer  an  equal  diminu- 
tioa  on  the  annuities  and  legacies  left  to  them." 

Bir  Bell  died  soon  afterwards,  and  Mrs  Bell  subse- 
qaentlj,  by  a  codicil,  dated  the  15th  September  1826, 
appointed  three  other  persons  to  be  executors  along  with 
Brodie. 

On  3d  December  1829,  Mrs  Bell  executed  an 
additional  deed  of  settlement,  whereby  she  gave,  as- 
signed, and  disponed  to  the  defender,  Alexander  Brodie, 
and  the  three  other  persons  above  mentioned,  and  Wil- 
liam AUester,  writer  in  Edinburgh,  or  to  the  acceptors 
or  survivors  of  them,  and  such  other  person  or  per- 
sons as  should  be  assumed  by  them,  (the  majority  of 
them  accepting  and  surviving  to  be  a  quorum,)  all  and 
sundry  tiie  whole  estate  and  effects,  heritable  and  move- 
able, then  belonging,  or  that  should  belong  to  her  at 
the  time  of  her  decease ;  and,  inter  alia^  an  annualrent 
of  £50  sterling,  or  such  an  annualrent,  less  or  more,  as 
should  correspond  by  law  for  the  time  to  the  principal 
sum  of  £1000  sterling,  secured  over  certain  warehouses, 
&C.  situated  at  the  Wet-Docks  at  Leith.  It  was  de- 
clared that  the  whole  of  the  said  subjects  were  so  con- 
veyed in  trust,  for  the  uses  and  purposes  specified  in 
the  prior  deed  of  settlement  thereby  made  and  be- 
queathed, and  for  payment  of  certain  additional  legacies. 
This  deed  also  contained  the  following  special  clause : 
*^  And  I  do  fiEir^er  declare  that  my  said  trustees,  and  their  fore- 
•akli,  shall  not  be  liable  for  omissions,  nor  singuU  in  solidum,  but 
each  for  his  own  actual  intromissions  only,  and,  they  shall  not 
be  liable  for  any  fiw^rs  to  be  named  by  them." 

A  codicil  was  executed  by  Mrs  Bell,  dated  20th 
February  1833,  whereby,  inter  alioy  she  left  to  Brodie 
a  l^acy  of  £50  in  full  of  all  former  provisions  in  his 
fevour,  and  a  legacy  of  the  fee  of  an  additional  £100 
to  Mrs  Shirreff". 

^  She  also  authorised  and  empowered  the  trustees  to  sell  and 
diq)ose  of  Uie  heritable  subjects,  as  well  generally  as  specially 
coQTeyed  to  them  as  aforesaid,  and  that  either  by  private  bar- 
gain or  public  roup,  and  at  such  prices  as  they  shall  think  pro- 
per." 

By  a  last  codicil,  dated  8d  March  1835,  Mrs  Bell 
nominated  and  appointed  Peter  Baimsfather,  W.S.,  and  , 
David  Hutchison  Gordon,  Kirkcudbright,  as  trustees,  to 
act  along  with  the  surviving  trustees  named  in  the  two 
deeds  of  settlement  above  mentioned,  with  the  same 
powers  and  authority  in  the  management  of  the  trust 
as  the  other  trustees  therein  named. 

Mrs  Bell  died  on  31st  May  1839 ;  and  the  only 
trustees  who  accepted  and  acted  under  the  above  men- 
tioned settlements  of  her  husband  ^d  herself  were 
Messrs  Brodie,  Baimsfather,  and  Hutchison  Grordon, 
and  Mr  William  AUester,  since  deceased. 

Afler  payment  of  certain  special  bequests,  various 
general  legacies  which  had  been  bequeathed  by  these 
settlements  remained  to  be  pwd,  including  the  legacies 
bequeathed  to  Mrs  Shirreff  and  her  children,  and  to 
Miss  Jean  Walker. 

Among  the  trust-funds  and  subjects  in  the  hands  of  the 
trustees,  after  providing  for  the  special  legacies,  was  the 
bond  fw  £  1 000  over  the  warehouses  in  Leith.  This  sum 
of  £1000  had  been  lent  in  the  year  1815,  by  the  late  Mr 
M,  to  Messrs  Brodie,  Brougham  and  Co.,  then  wine- 
meidaijits  in  Leith,  who  granted  a  bond  and  disposition 


in  security  therefor,  forming  a  first  security  over  certain 
warehouses,  &c.  belonging  to  them  at  the  Wet-Docks, 
Leith.  At  the  time  of  the  investment  this  security  was 
considered  ample,  the  warehouses  then  yielding  a  gross 
rent  of  about  £800  per  annum.  There  were,  accord- 
ingly, other  postponed  bonds  taken  over  the  property, 
to  the  amount  of  £2800.  The  firm  of  Brodie  and 
Brougham  having  been  dissolved,  and  Mr  Brougham, 
one  of  the  partners,  having  become  bankrupt,  the  sub- 
jects in  question,  along  with  the  other  assets  of  the 
company,  were  conveyed  to  Brodie,  whom  the  trusters, 
Mr  and  Mrs  Bell,  accepted  as  debtor  in  the  bond  indi- 
vidually, in  room  of  the  company.  Mr  Brodie  having  also 
become  insolvent  in  the  year  1832,  executed  a  trust-deed 
in  favour  of  Mr  James  Moncrieff  Mel  villc,  W.S.,  to  whom 
he  conveyed  his  whole  property,  and  specially  the  ware- 
houses, &c.  before  mentioned,  for  behoof  of  his  creditors. 
This  trust-deed  contained  a  power  of  sale  of  the  sub- 
jects thereby  conveyed ;  but  the  creditors  who  might 
accede  to  it  were  taken  bound  to  abstain  from  separate 
diligence  against  the  granter  and  his  estate.  Under 
this  trust-deed,  Mr  Melville  entered  into  possession  of 
the  subjects  in  question,  and  paid  the  interest  upon  the 
bond  above  mentioned  to  the  truster,  'Mrs  Befl,  until 
Martinmas  1838.  After  Mrs  Bell's  death,  however, 
Mr  Melville  refused  to  pay  any  farther  interest,  alleg- 
ing that  the  payments  already  made  by  him  had  exceed- 
ed the  amount  of  his  intromissions  with  the  rents. 

As  soon  as  Bell's  trustees  entered  upon  the  manage- 
ment of  the  trust-estate,  they  adopted  certain  proceed- 
ings to  realize  this  bondL  But  as  they  had  no  power 
of  sale  under  the  bond,  they  had  no  means  of  resdizing 
the  subjects,  except  either  by  the  expensive  process 
of  ranking  and  sale,  or  by  acceding  to  the  trust-deed 
in  favour  of  Mr  Melville.  On  inquiring,  by  skilled 
persons,  into  the  value  of  the  property  in  question, 
the  trustees  did  not  consider  the  first  step  advisable  ; 
and  they  also  found  that  the  whole  other  property 
and  ftmds  of  Mr  Brodie  (except  his  furniture,  &c., 
after  mentioned),  had  been  realized  by  Mr  Melville, 
and  amounted  to  little  more  than  £900,  while  the 
claims  of  his  creditors,  ranked  under  the  trust-deed, 
exceeded  £11,000,  upon  which  a  dividend  of  about  Is. 
8d.  per  pound  was  all  that  was  expected  to  be  paid. 
The  only  other  funds  and  effects  to  which  the  trustees 
could  look  for  payment,  without  acceding  to  Mr  Brodie's 
trust,  were  his  household  furniture  and  plenishing,  and 
his  salary,  amounting  to  £500  per  annum,  as  agent  for 
the  Bank  of  Scotland  at  Stirling.  The  ftimiture  and 
plenishing  were  valued  at  £223.  9.  7.,  while  his 
salary  as  bank-agent  was  pledged,  to  a  considerable 
extent,  in  security  of  his  marriage-contract  provisions, 
and  was,  besides,  entirely  under  the  control  of  the  bank, 
to  which  it  was  pledged  for  a  proportion  of  losses 
guaranteed  by  him ;  and  it  was  intimated  to  the  trustees 
tiiat  the  immediate  consequence  of  their  taking  steps 
to  attach  either  would  be  to  bring  in  Brodie's  trustee 
and  the  other  creditors  to  rank  upon  these  funds  along 
with  themselves  paripassu^  which,  while  it  would  ruin 
Brodie,  by  causing  him  the  loss  of  his  situation,  would 
be  of  no  benefit  to  the  creditors. 

In  these  circumstances,  the  trustees  applied  to  Brodie 
himself.  Some  of  the  relations  of  Brodie's  wife  offered 
to  assign  to   the  trustees   ^ivijIjgyJp^fc^Tjly^v^^ 
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were  ranked  under  Brodie's  trust-deed,  upon  claims 
to  the  extent  of  about  £2000,  in  addition  to  which 
Brodie  himself  offered  to  contribute  a  small  sum  out 
of  his  salary,  on  condition  of  the  respondents  acced- 
inp;  to  the  trust-deed,  while  he,  at  the  same  time, 
threatened  to  take  out  sequestration  should  the  respon- 
dents proceed  to  extremities  against  him.  Under  this 
offer,  the  trustees  had  a  prospect  of  recovering  altoge- 
ther sums  to  the  extent  of  about  £370.  This  offer  was 
communicated  by  the  trustees  to  the  parties  interested 
under  Mrs  Bell's  settlements,  and  particularly  to  Mr 
Charles  Shirreff,  (a  cousin  of  Mr  Brodie)  Sheriff-sub- 
stitute of  Orkney,  as  acting  for  himself  as  a  legatee,  and 
for  his  mother,  Mrs  Walker  or  Sliirreff,  and  Aliss  Jean 
Walker,  by  whom,  however,  it  was  refused.  Mr  Shir- 
reff, in  a  letter,  dated  14th  January  1841,  wrote  to  the 
trustees,  stating, 

"  I  will  accept  of  no  boon  cither  from  Mr  Brodie  or  his  wi/e^s 
friends^  but  I  shall  insist,  both  on  my  own  account  and  on  that 
of  my  mother,  on  having?  his  estate  administered  as  the  law  au- 
thorises in  cases  of  insolvency.** 

After  a  great  deal  of  farther  correspondence  >vith 
Brodie  and  the  parties  interested,  the  tnistees  laid  the 
situation  of  matters  before  counsel,  by  whom  they,  on 
24th  March  1841,  were  advised  that  it  was  not  im- 
|)eratively  incumbent  upon  them,  as  trustees,  to  resort 
to  idtimate  diligence,  and  that  they  were  not  only  "  en- 
titled, but  bound  to  exercise  tlie  same  discretion  in  this 
as  in  any  other  matter  of  management."  In  tlie  cir- 
cumstances, however,  and  particularly  in  reference  to 
tlie  communication  of  Mr  Shirreff,  counsel  recommended 
them  not  to  accept  Brodie's  offer,  but  to  try  the  effect 
of  poinding  and  arrestment  against  his  moveable  pro- 
perty and  salary,  while  at  the  same  time  he  advised 
them  not  to  proceed,  either  to  use  pei-sonal  diligence 
against  Brodie,  or  to  apply  for  a  sequestration  of  his 
estates.  Some  further  correspondence  thereupon  en- 
sued between  the  trustees  and  Brodie  and  Mr  R.  Ruther- 
ford, W.S.,  on  behalf  of  Brodie's  finends,  in  the  course 
of  which  an  offer  was  made,  on  the  part  of  his  friends, 
to  pay  the  trustees  £600,  on  condition  of  the  trustees 
executing  in  their  favour  a  transfer  of  the  bond.  Tliis 
offer  was  communicated  to  Mr  Shirreff,  and  w^as  also 
rejected  by  him.  Thereupon,  although  others  of  the 
legatees  were  desirous  of  acceding  to  the  proposal,  the 
trustees,  in  conformity  to  the  advice  of  counsel,  pro- 
ceeded to  record  the  bond,  and,  on  2Cth  May  1841, 
executed  a  charge  of  homing  against  Brodie.  Upon 
this  Brodie's  friends  increased  their  former  offer  by 
£50,  through  their  agent  Mr  Rutherford,  who,  on  2d 
June  1841,  thus  wrote  to  the  trustees : 

**  I  hare  therefore  now  to  offer  to  yon,  on  the  part  of  Mrs  Bell*8 
trustees,  the  sum  of  £650  for  a  transfer  to  the  bond  for  £1000, 
and  to  all  interest  and  expenses  due  thereon.  1  hope  this  offer 
will  be  accepted  of,  and  thus  save  Mr  Brodie  the  necessity  of 
going  into  the  Crazette,  for  since  I  saw  you,  I  find  that  all  his 
other  creditors  are  ready  to  concur  in  his  discharge.  K  this 
proposal  be  rejected,  a  sequestration  must  be  applied  for,  and 
m  that  case  I  suspect  the  legatees  would  find  themselves  con- 
siderable losers." 

And  by  a  letter  of  the  same  date,  Brodie,  in  addition 
to  this  offer,  agreed  to  abandon  the  legacy  of  £50  be- 
queathed to  him  by  Mrs  Bell. 

This  definitive  proposal  was  also  communicated  by 
the  trustees  to  the  legatees  and  others  interested ;  and 
while  it  was,  on  the  one  hand,  rejected  by  Mr  Shirreff, 


on  the  part  of  the  fiunily  of  his  mother,  Mrs  ISiirrei!^ 
and  of  her  sister,  Miss  Walker,  it  was  agreed  to  by  all 
the  other  parties  interested,  who,  the  trustees  alleged, 
threatened  to  hold  them  personally  responsible  in  the 
event  of  their  declining  terms  so  advantageous;  aznl 
several  of  whom  wrote  to  the  trustees  expressing  their 
satisfaction  with  the  proposed  arrangement 

The  trustees  having  again  consulted  counsel,  ami 
submitted  to  them  the  correspondence  of  parties,  and 
the  whole  circumstances  of  the  case,  were  advised  that 
they  were  entitled  to  use  their  own  discretion  in  the 
matter,  and  that  they  were  in  perfect  safety  to  accept 
the  offer  that  had  been  made.  Before  doing  so,  how- 
ever, counsel  reconuuended  that  the  trustees  should  offer 
the  bond  to  Mr  Shirreff  on  the  terms  offered  by  Mr 
Brodie  and  his  friends.  This  was  accordingly  done; 
but  the  offer  was  declined. 

Upon  this  the  trustees,  in  conformity  with  the  o[»- 
nion  of  a  great  majority  of  the  legatees,  accepted  the 
terms  offered  by  Mr  Rutherford  and  Brodie,  and  as- 
signed the  bond  to  a  Mr  Mercer,  on  behalf  of  Brodie's 
friends. 

In  terms  of  this  settlement,  the  trustees,  on  29th 
July  1841,  received  payment  of  £650  and  of  £4.  17s. 
lOd.,  (the  expense  of  the  horning,  &c.,  against  Brodie) 
in  consideration  of  which,  and  of  Brodie's  relinquishing 
his  legacy  of  £50,  the  trustees  transferred  the  bond 
for  £1000,  and  bygone  arrears  of  interest  thereon,  to 
Mr  Rutherford's  clients. 

The  trustees  proceeded  to  apply  the  funds  in  tJieir 
hands  in  payment  of  an  interim  dividend  of  93.  per 
pound  on  tlie  legacies,  &c.,  leaving  in  the  hands  of 
the  fiictors  £92.  7.  4.  to  meet  contingencies,  and  to  be 
accounted  for  at  a  final  dividend.  States  were  accord- 
ingly framed,  apportioning  this  sum  among  the  several 
legatees  and  annuitants,  and  intimation  thereof  was 
made  by  circulai*s,  dated  18th  August  1841,  to  all  the 
parties  interested.  In  terms  of  these  states,  the  interim 
dividend  due  to  Mrs  Shirreff,  upon  her  legacy  of  £10(K 
and  that  upon  the  arrears  of  interest  on  the  legacy  of 
£300  to  herself  in  liferent,  and  her  children  in  fee,  under 
deduction  of  legacy-duty,  and  a  payment  to  account, 
amounted  together  to  £4G.  15.  1 1^.  The  dividend  upon 
the  legacy  of  £300  itself,  which  fell  to  be  invested  as 
at  that  dale  for  her  behoof  in  liferent,  and  Iter  children 
in  fee,  was  £130.  19s.  llie  dividend  due  upon  the 
legacy  of  £100  to  Miss  J.  Walker,  under  deduction  of 
legacy-duty,  was  £47.  9.  5^. 

The  whole  legatees,  except  Mrs  Shirreff  and  Miss 
Walker,  were  satisfied  with  these  states  and  accounts, 
and  accepted  payment  of  their  dividends,  and  ultimatelv 
Mr  Charles  Shirreff  also  intimated  Ids  concurrence  in 
the  consignation  of  tlie  dividend  of  £130.  193.  for  be- 
hoof of  his  mother  and  family. 

On  18th  August  1841,  (the  date  of  Messrs  Al- 
lester's  circular  intimating  tlie  interim  dividend,)  how- 
ever, Mrs  Shirreff  and  JMiss  Walker  assigned  their 
claims  to  James  Clelland  of  Ravenshall;  and  these  claims 
Mr  Clelland  made  the  subjects  of  two  separate  actions 
of  count  and  reckoning.  The  present  action  wab  raised 
on  the  assignation  to  Miss  Jean  Walker's  legacy  of 
£100. 

The  summons,  after  narrating  the  assignation  of  Miii 

Jean  Walker's  legacy  to  Mr  Clelland,  stated  that  man j 
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applications  had  been  made  for  payment,  which  had  al- 
ways been  declined  or  evaded  by  tfie  trustees,  upon 

^  Tarioos  pretences,  and  particularly  on  the  pretext  that  th^ 
have  not  yet  realized  sufiScient  Amos  to  pay  the  same,  or  that 
the  estate  of  the  deceased  is  unable  to  affi>rd  full  payment :  That 
if  the  said  trustees,  howeyer,  had  acted  fairly  ami  properly  in  the 
management  of  the  trust,  and  had  not  ille^ly  and  unwarrant- 
ably discharged  a  large  debt  due  to  the  estate,  by  one  of  their 
own  number,  for  a  sum  greatly  less  than  its  true  amount,  and 
had  not  otherwise  acted  illegally  and  unwarrantably,  there  would 
have  been  ample  funds  to  have  afibrded  full  payment  of  the  fore- 
said l^acy  bequeathed  to  the  said  Jean  Walker,  with  interest 
and  consequents.** 

The  summons,  however,  contained  no  averment  of 
want  of  power,  on  the  part  of  the  trustees  under  the  trust, 
to  transact  and  compromise  with  the  trust-debtors ;  and 
it  concluded  alternatively  that  the  trustees  should  make 
payment  of  the  legacy,  with  interest  from  1st  De- 
cember 1839,  when  it  became  due,  till  payment,  or 
for  count  and  reckoning  with  the  pursuer.  The  con- 
descendence for  the  pursuer  contained  some  general 
averments  of  mismanagement  of  the  trust-estate,  and 
objections  to  the  accounts  of  the  trustees ;  but  substan- 
tisdly  the  question  raised  was,  whether  the  transaction 
as  to  Brodie's  bond  for  £1000  was  within  the  powers 
of  the  trustees,  or  was  for  the  advantage  of  the  benefi- 
ciaries under  the  trust.  On  this  subject  the  pursuer 
averred,  that  the  trustees,  in  making  the  transfer  of  this 
heritable  bond,  acted  in  collusion  with  'Brodie  their  co- 
trustee, and  in  mala  fide;  and  the  25th  art  of  his  con- 
descendence was  in  the  following  terms : 

**•  The  sum  accepted  and  recovered  in  compromise  of  the  heri- 
table debt  of  £1000  sterling  due  by  Brodie,  was  much  less  than 
the  value  of  the  property  held  in  securitv.  At  the  date  of  the 
bond,  the  warehouses  on  the  property  yielded  a  rent  of  about 
X800  sterling  per  annum,  and  subsequent  bonds  were  taken  over 
it  to  the  amount  of  £2800  sterling.  By  proper  and  fiiir  ma- 
nagement, the  property  would  have  yidded  a  sum  sufficient  for 
the  payment  of  the  debt  due  to  Mrs  BeU*s  estate,  or  at  all 
events,  that  debt  might,  by  prudent  and  ordinary  care  and 
diligence,  have  been  recovered  from  that  property,  and  the  move- 
able means  and  efieots  of  the  defender  Alexander  Brodie." 

These  averments  were  denied  by  the  defenders. 

Cielland  pleaded — 1.  The  defenders  are  bound  to  ac- 
count to  the  pursuer  for  their  intromissions  and  manage- 
ment 2.  In  so  far  as  loss  has  been  sustained,  or  a  de- 
ficiency has  occurred  by  the  unauthorized  acts  of  the 
defenders  in  the  management  of  the  trust,  the  defen- 
«ler8  are  liable  to  account  for  the  sum  of  such  loss  or 
deficiency.  3.  The  defenders  had  no  power  given  to 
them  by  the  trust-deeds  to  compromise  any  claims  of 
debt,  and  they  were  not  entitled  to  compromise  the 
claim  of  debt  against  the  defender,  Alexander  Brodie, 
and  upon  a  compromise  to  transfer  the  heritable  bond 
granted  in  security  of  the  debt  4.  The  defenders  did 
uoi  use  diligence  with  respect  to  the  claim  of  debt 
against  the  defender,  Alexander  Brodie ;  and  the  dis- 
charge of  tiie  claim,  and  the  transfer  of  the  heritable 
bond,  were  ineffectual  in  law,  and  cannot  affect  or  di- 
miliish  the  fund  for  payment  of  the  legatees.  On  the 
contrary,  the  defenders  have  rendered  tiiemselves  liable 
to  ftocoont  for  the  full  sum  in  the  bond,  with  the  an- 
nual rents  thereof,  since  the  term  of  Martinmas  1838. 
The  trustees  of  Mr  and  Mrs  Bell  j^Mded^-l.  The 
having  sufficientiy  accounted  for  the  Intro- 
t  of  themselves  and  tiieir  fiustors,  and  having  no 
in  their  hands  beyond  the  amount  of  the 
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balance  appearing  firom  the  states  produced  by  them, 
neither  the  pursuer  nor  his  cedent  are  entitied  hod 
statu  to  payment  of  more  than  the  dividends  already 
consignee],  or  which  the  defenders  have  offered  to  pay 
or  consign,  as  herein-before  stated.  2.  Both  at  com- 
mon law,  and  under  the  special  terms  of  the  foresaid 
settiements,  the  defenders  are  not  liable  for  omissions^ 
nor  singuli  in  soltdum,  but  each  only  for  his  own  actual 
intromissions,  and  they  are  not  liable  for  the  intromis- 
sions of  tiieir  factor  or  agents.  3.  The  conclusions 
against  the  defenders  personally,  and  not  qua  trustees 
merely,  is  groundless,  in  respect  that,  in  their  trust- 
administration,  they  have  acted  legally  and  m  bona  fide j 
without  negligence  or  undue  delay,  and  to  the  best  of 
their  discretion  and  judgment,  and  in  respect  of  the  spe- 
cial clause  of  protection  in  the  said  settiements  herein- 
before stated.  4.  In  particular,  the  transfer  of  Mr 
Brodie's  bond  to  Mr  Mercer  was  a  proper  and  legal  act  of 
trust-administration,  in  respect  that  tiie  defenders  acted 
therein  in  bona  fide,  and  to  the  best  of  their  discretion 
and  judgment,  and  that  the  terms  obtained  by  them 
were  benefici^  to  the  trust-estate. 

Afler  hearing  counsel,  the  Lord  Ordinary  (Cockbum) 
pronounced  the  following  interlocutor : 

"  16/A  June  1843 — The  Lord  Ordinary  having  beard  the 
counsel  for  the  parties,  and  considered  the  procesi,  finds  that 
the  cause  cannot  be  properly  decided  until  the  staieinent  made 
in  article  25  of  tbe  pursuer's  condescendence  be  ascertained, 
via.,  that  *  tbe  buiii  accepted  and  received  in  compromise  of  the 
•aid  beritable  debt  of  £1000  was  much  lesv  than  tbe  Talue  of 
tbe  property  held  in  security :'  Finds  that  this  fact  is  not  a  pro- 
per  subject  either  for  a  trial  or  for  a  proof  by  commission,  but 
that  it  ought  to  be  fixed  by  a  report :  Therefore,  before  farther 
answer,  remits  to  John  M.  Lindsay,  writer  to  the  signet,  to  in- 
quire  and  reporr,  both  as  to  the  preceding  fact,  and  at  to  the 
value  of  any  other  subject  or  fund  from  which  payment  might 
have  been  obtained,  with  power  to  him  to  call  for  such  docu* 
mentt,  and  to  examine  such  witnesses  as  he  may  think  proper." 

Against  this  interlocutor  a  reclaiming  note  was  pre- 
sented by  the  pursuer,  on  advising  which  the  Court 
pronounced  the  following  interlocutor : 

**  Having  considered  the  reclaiming  note  for  Jiimet  Cielland* 
and  heard  counsel — Before  farther  answer,  remit  to  the  su^ 
perintendent  of  the  docks  at  Leith  to  inspect  the  property  in 
question,  and  to  report  quam  primwm  as  to  tbe  value  thertrof 
at  the  period  of  the  transaction,  and  shortly  before  and  shortly 
after  that  period." 

In  compliance  with  this  remit,  the  superintendent  of 
the  docks  at  Leith  examined  the  warehouses  in  ques- 
tion, and  gave  in  a  report  stating,  tliat  on  what  he  con- 
aidered  the  most  favourable  view  of  the  property,  he 

**  cannot  valae  the  property  at  axiything  beyond  the  public  bur- 
dens upon  it ;  and,  indeed,  he  beueves  that  it  would  be  difficult 
to  find  any  one  to  take  a  conveyance  to  it  with  these,— <ui  opi- 
nion in  which  he  is  borne  out  flpora  the  fact  that  various  similar 
properties  have  been  allowed  to  fidl  into  the  hands  of  the  Docit 
Commission  firom  the  inability  of  the  parties  to  pay  the  fen. 

**  Tour  reporter  therefbre  bege  to  submit,  that  neither  in  Hay 
1841,  nor  a  fbw  months  befbre  or  afUir,  woidd  this  property 
have  sold  for  anything  beyond  the  feu-rent ;  and  even  at  thU 
■loment,  when  such  property  may  be  consklered  aomewliat  bet* 
ter,  be  doea  not  believe  that  any  purchaaer  could  be  found  fcNr 
if* 

The  Court  having  conodered  the  report,  pronounced 
the  following  interlocutor : 

"  Hafing  adfised  this  eause,  in  respect  tbe  value  of  tbe  pro. 
^rty  io  question  has  been  aAtisfactorily  obtained,  by  tbe  report 
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cess,  Reicit  the  rause  to  Lord  Robeitsoiiy  Ordinary,  to  pro- 
ceed  accordingly." 

Both  parties  having  given  in  minutes  renouncing 
ferther  probation,  the  Lord  Ordinary  (Robertson)  after 
hearing  counsel,  pronounced  the  following  interlocutor : 

•*  14/A  June  1844 The  Lord  Ordinary  having  beard  par- 
ties* procurators,  and  considered  the  closed  record,  and  wbule 
proceedings — In  respect  of  the  final  interlocutor  of  Court  of 
28th  February  1844,  by  which  it  is  determined,  that  the  value 
of  the  property  in  Leitb,  over  which  the  bond  in  question  ex- 
tended, has  been  satisfactorily  fixed,  as  at  the  date  of  the  trans- 
action in  May  1841,  and  that,  on  this  footing,  the  said  property 
afforded  no  security  whatever  for  the  debt — and  in  respect  of  the 
admitted  insolvency  of  Mr  Brodie,  and  the  pursuer  having  re- 
nounced farther  probation,  finds,  that  there  is  no  ground  under 
the  present  summons  and  record  for  insisting  in  any  claim  against 
the  defenders,  or  of  any  farther  dividend  which  may  yet  be  re- 
covered under  the  trust,  beyond  the  amount  of  the  dividend  in 
question,  on  the  legacy  already  consigned  :  Finds,  separatm, 
that  the  iruitecs  acted  prudently  in  the  disposal  of  Mr  Brodic's 
bond  and  disposition  in  security  to  Mr  Mercer,  and  for  the 
benefit  of  the  pursuer's  redentg,  and  of  the  other  bene6ciaries 
under  the  settlements  of  Mrs  Bell,  and  with  the  express  con- 
currence of  the  said  lust  mentioned  beneficiaries — and  that, 
under  the  whole  circumstances  of  the  case,  no  farther  claim 
than  as  above  mentioned  lies  against  the  said  trustees,  on  ac- 
count of  the  legacy  in  question :  Therefore,  assoilzies  the  de- 
fenders from  the  conclusions  of  the  action,  finds  them  entitled 
to  expenses,  appoints  an  account  thereof  to  be  given  in,  and 
remits  the  same  to  the  auditor  to  tax  and  report." 

Clelland  reclaimed.    At  advising. 

Lord  Justice- General. — I  entirely  concur  in  the  view  taken 
by  the  Lord  Ordinary.  I  Chink,  looking  at  the  whole  corres* 
pondence  and  documents  before  us,  there  cannot  be  a  doubt 
that  these  trustees  acted  not  only  6ofia  Jide,  but  for  the  benefit 
of  the  trust-estate,  in  the  transaction  regarding  the  disposal  of 
Mr  Brodie*8  bond  (the  only  point  now  insisted  in,)  for  the  sum 
of  £650,  paid  down,  and  the  discharge  of  his  legacy  of  £50, 
more  especially  considering  that  Mr  Shirreff,  acting  on  behalf  of 
his  mother,  Mrs  Shirreff,  and  his  aunt.  Miss  Walker,  the  pur* 
suer's  authors,  were  the  only  recusants,  the  whole  other  par- 
ties interested  being  anxious  that  the  offer  should  be  accepted. 
Independently  of  this,  I  think  the  offer  of  the  bond  to  the 
Bhirreffs,  on  the  terms  proposed  by  Mr  Mercer,  conclusive. 
When  the  case  was  formerly  before  us,  I  took  this  view  of  it ; 
but  with  reference  to  the  pursuer's  averment,  that  the  heritable 
ieeuriiy  of  the  subjects  in  Leith  would  have  realized  the  full 
amount  of  the  bond,  we  thought  that  more  inquiry  might  be 
proper.  And  differing  to  far  from  Lord  Cockburn  as  to  the 
party  best  qualified  to  judge  of  the  market  value  of  the  sub- 
jects in  question,  we  remitted  to  the  superintendent  of  the 
docks,  where  the  property  is  situated,  instead  of  to  a  man  of 
business — a  writer  to  the  signet — to  report  as  to  their  value. 
That  gentleman  reported  the  subjects  as  altogether  unsaleable 
now.  and  at  the  date  of  the  transaction  in  1841,  which,  in  a 
question  of  this  kind,  in  which  an  act  of  administration  of  a 
body  of  testamentary  trustees  is  called  in  question,  we  held 
conclusive  as  to  the  estimate  formed  by  them,  in  so  far  as  the 
heritable  security  was  concerned.  We  then  remitted  to  the 
Lord  Ordinary  to  dispose  of  the  case  quoad  ultra  ;  and  the  par- 
ties having  now  renounced  farther  probation,  I  think  there  can- 
not be  a  doubt  of  the  soundness  of  the  judgment  at  which  his 
Lordship  has  arrived.  The  only  circumstance  in  the  case  which 
made  any  impression  of  difficulty  in  my  mind  was  Mr  Brodie*s 
being  himself  a  trustee.  But  the  correspondence  and  other 
evidence  before  us,  I  think,  completely  removes  the  possibility 
of  suspecting  any  approach  to  collusion,  or  undue  leniency  or 
favour  towards  him  on  the  part  of  bis  co-trostees. 

Lord  Mackenzie — I  concur.  As  the  case  is  now  put  to  us, 
the  pursuer  rests  entirely  upon  the  abstract  question  of  power. 
It  is  put  to  us  on  the  same  footing  as  if  the  case  had  been  sent 
to  a  jury  on  the  question  of  bona  fides  and  beneficial  admini- 
atration  of  the  trustees,  and  the  pursuer  had  still  come  back  to 
us,  after  getting  a  verdict  against  him,  asking  a  judgment  on 


the  mere  legal  ques^rion,  whether  the  trustees  had  power  to 
carry  through  the  transaction  without  a  formal  authority  to 
transact  and  compromise  having  been  given  by  the  setilemenr. 
Now,  even  were  there  anything  in  the  pursuer's  plea  upon  tbii 
point,  I  do  not  see  that  it  can  be  competently  raised  under  bii 
summons,  which  does  not  embrace  a  redaction  of  the  transac- 
tion as  being  ultra  vires  of  the  trustees,  but  is  limited  to  con. 
elusions  of  count  and  reckoning  against  them  for  their  admini. 
stration  an'^  management  of  the  trust -estate,  on  the  same  foot, 
ing  as  if  it  bad  been  directed  against  any  ordinary  factor  or  »A- 
ministrator.  Against  such  an  action  I  hold  the  defence  to  be 
conclusive,  that  you  have  failed  to  prove  that,  by  any  other 
course  than  that  adopted,  the  trustees  could  Iwve  made  more  of 
the  estate. 

Lord  Jeffrey On  the  mere  question  of  power,  which  is  the 

only  point  now  argued  to  us,  it  is  important  to  obierve  tbtt 
the  settlement  gives  a  power  of  sale  of  heritable  subjects,  wbirh 
was  the  form  in  which  Mr  Brodie*s  bond  was  disposed  uf  to  Mr 
Mercer.  But  independently  of  this,  I  am  disposed  to  bold  tbl 
trustees  acting  6o;}a  ^Je,  and  with  sound  discretion,  have  li* 
ways  a  power  of  disposal  and  settlement,  where  auch  is  necti- 
sary,  fur  extricating  the  trust  and  duly  administering  tbeir 
office.  The  only  limitation  of  such  a  power  I  hold  to  be  wbtre 
certain  specific  forms  are  prescribed  by  the  settlement  in  the 
exercise  of  the  power,  which  must  of  course  be  atricily  com. 
plied  with.  In  the  absence  of  such  prescribed  forms,  1  bold 
the  duties  of  trustees  to  be,  as  has  been  observed  by  Lord 
Mackenzie,  the  same  as  those  of  factors,  and  that  they  suffi- 
eiently  exonerate  themselves  by  showing  that  they  have  nsde 
the  most  of  the  estate,  or  rather  that  they  are  entitled  to  exo* 
neration  when  the  party  challenging  their  acts  of  administration 
fails  to  prove  that  more  could  have  been  made  of  it.  I  bold 
this  view  even  in  the  case  of  trustees  being  called  upon  bjr 
one  of  the  parties  interested,  at  the  time  of  the  transaction,  to 
proceed  in  a  certain  course,  with  a  view  to  the  realizing  of  s 
trust-subject,  contrary  to  their  own  opinion,  and  contrary  to 
that  of  the  other  beneficiaries  interested  under  the  settlement. 
I  think  the  situation  of  trustees  in  such  a  case  somewhat  ana- 
logous to  that  of  a  pursuer  coming  into  Court  with  an  action 
calling  certain  individuals  out  of  a  number  jointly  and  severall; 
liable  to  him.  If  the  objection  be  taken  by  the  defenders  that 
the  other  parties  liable  ought  also  to  be  called,  the  pursuer  it 
entitled  to  say,  I  have  not  calle<I  them  because  they  are  uticrljr 
insolvent ;  and  it  would  be  a  mere  needleu  waste  of  money  to 
do  so ;  but  if  you  insist  on  my  doing  so,  I  shall  call  them,  but 
under  certification  that  it  is  done  on  your  requisition,  and  that 
you  shall  be  liable  for  the  expense  of  so  useless  a  proceeding. 
In  the  present  case,  there  was  a  difference  of  opinion  among 
the  benefici  iriet»,  and  the  trustees,  concurring  with  the  msjo- 
rity,  thought  the  course  which  Mr  Shirreff  called  upon  them  to 
follow  would  have  been  not  only  a  useless  waste  of  the  trust- 
funds,  but  would  have  caused  a  positive  loss  to  the  estate.  Is 
such  circumstances,  I  think  it  sufficient  that  it  hat  been  made 
out,  to  the  saiisfnction  of  the  Court,  that  the  trustees  and  the 
mnjority  of  the  beneficiaries  were  right,  and  Mr  Shirreff  wrong. 
But,  at  all  events,  I  think  Mr  Shirreff  bad  no  right  to  insist  up- 
on that  course  being  followed  which  be  individually  thought 
the  best,  without  at  least  offering  to  guarantee  the  trustees 
against  loss.  Even  had  he  made  such  a  proposal,  I  think  the 
offer  of  the  trustees  to  hand  him  over  the  bond,  on  the  term 
proposed  by  Mr  Mercer,  was  enough,  and  was  conclusive  in  re- 
gard to  their  exoneration.  Such  an  offer  was  more  than  eqai- 
valent  to  an  offer  to  adopt  Mr  Shirreff*8  course  of  proceeding, 
on  being  guaranteed  against  loss.  On  these  groundu,  and  gene- 
rally upon  those  stated  by  the  Lord  Ordinary,  in  which  I  fully 
concur,  I  think  his  Lordship's  judgment  ought  to  be  adhered  to. 

Lord  Fuller  ton  concurred. 

The  Court  accordingly  adhered  to  the  interlocutor 
of  the  Lord  Ordinary,  and  found  the  pursuer  liable 
in  additional  expenses. 

Lords  Ordinary,  Cockburn  and  Robertson.— i4c^  Maitland ; 
Wotherspoon  and  Mack,  W.S.,  Agents — Alt.  Rutberfuid, 
Horn;  D.  Allester,  W.S.,  i4yciif.— N.,   CUrh,^\i.C,\ 
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ISth  November  ISU. 
Second  Division.— (F.L.M.H.) 

No.  4. — John  Thomson,  Pursuer,  v.  James  Simpson, 
Defender. 

Process— Proof— 6  Geo.  IV.,  c  120,  §  2—2  and  3  Vict,  c.  41, 
§  1 1 3-121 — Summons — Reference  to  Oath —  Where  a  partu^  in 
liis  summons^  JiPtnded  on  an  obligation^  awl,  in  his  condtsrenaenre^ 
founded  on  a  renewed  and  extended  oblvjation^  and  unshed  t't  re- 
fer  the  whole  ctaise  to  the  defender* 8  oath^  the  reference  was  refakrd^ 
it  being  held  inconwetent  to  prove  alkgations  not  embraced  within 
the  media  coQcluuendi  of  the  summons. 

The  estate  of  John  Donald,  appraiser  in  Glasprow, 
was  sequestrated  on  7th  July  1840.  Shortly  thereafter, 
he,  along  with  John  Thomson,  as  cautioner,  offered  his 
creditors  a  composition  of  five  shillings  per  pound  upon 
his  debts,  payable  by  two  instalments,  at  two  and  four 
months  after  obtaining  a  discharge.  Before  Thomson 
had  agreed  to  be  cautioner  in  this  offer,  James  Simp- 
son, the  defender,  along  with  a  numbor  of  the  bank- 
rupt's other  private  friends,  bound  tliemsclves,  by  a 
separate  writing,  proceeding  ujion  the  narrative,  that 
the  pursuer  had  "  agreed  to  become  security  for  the 
payment  of  a  compo.^ition  of  five  shillings  per  pound, 
made  by  John  Donald,"  to  relieve  him  of  his  cautionary 
obligation,  to  the  extent  of  £50  each.  A  meeting  of 
the  creditors  was  held,  in  terms  of  the  113th  section  of 
the  statute,  upon  the  14th  day  of  Soptembar,  for  the 
purpose  of  considering  this  ofier ;  when  it  was  declined 
by  the  creditors.  On  25th  September  thereafter,  the 
bankrupt,  Donald,  and  the  pursuer,  as  propo-^ed  cau- 
tioner, made  another  offer  to  the  creditors,  in  terms  of 
the  121st  section  of  the  statute,  of  a  composition  of 
five  shillings  and  one  penny  per  pound,  payable  by  two 
instalments,  at  two  and  ^ve  months.  After  advertise- 
ment in  the  Gazette,  another  meeting  of  the  creditors 
was  held  on  2Bd  October,  for  the  purpose  of  consi'ler- 
ing  this  new  offer.  It  was  accepted  by  the  statutory 
majority  of  creditors,  in  number  and  value.  A  bond, 
in  the  usual  form,  was  granted  by  the  bjinkrupt  as  prin- 
cipal, and  the  pursuer  as  cautioner,  and  the  former  was 
thereupon  discharged. 

The  bankrupt  having  afterwards  died,  witliout  making 
payment  of  the  composition,  the  pursuer  paid  it  in 
terms  of  his  bond  of  caution.  He  claimed  relief  from 
Simpson  of  the  sum  of  £48.  19.  8.,  being  the  sum 
which  the  pursuer  alleged  was  due  to  him  under  the 
obligation  of  relief.  Simpson  having  refused  payment, 
the  pursuer  raised  a  summons,  in  which,  after  narrating 
tlie  fiicts  of  the  case,  and  founding  on  the  obh^ration  of 
relief,  he  concluded  that  the  defender  should  be  de- 
cerned and  ordained  to  make  payment  of 

•*  the  aurn  of  £48.  19.  8.,  bein.T  the  just  proportion  of  the  said 
eomposition  and  expenses  falling  on  and  due  by  the  d.^fen-br, 
under  the  terras  and  effect  of  the  obligation  of  relief  granted  by 
him  a»  before  libelled." 

Defences  were  lodged  for  Simpson,  in  which,  while  he 
admitted  that  he  had  become  bound  to  relieve  the  ]ntr- 
»a^,  in  the  event  of  Ids  becoming  cautioner  to  Donulfs 
creators  for  a  composition  of  five  shillings  per  pound, 
at  two  and  four  months,  he  denied  that  he  was  liable 
io  the  som  claimed,  seeing  the  ofier  of  that  composition 
htid  been  declined  by  the  creditors,  and  a  diiTercnt 
acnuigament  made  with  them,  without  the  knowledge 
or-iMBlidA  of  tke  defender* 


To  meet  this  defence,  the  pursuer,  in  article  7  of  his 
condescendence,  states, 

"  that  the  offer  of  five  shillings  and  one  penny  was  communicated 
and  known  to  the  defender,  and  to  the  otiior  grantors  of  the  obli- 
gation of  roliefi  and  they  approved  and  acquiesced  in  that  ar- 
rangement ;  and  altliough  the  effect  of  it  was  to  ad  J  in  sorao 
degree  to  the  responsibility  of  the  pursuer,  they  agreed  that 
their  o]>ligation  of  relief  should  remain  in  full  force,  and  be  ap- 
plicable to  the  pursuer's  engagement  for  ths  composition  of  five 
sliillini^s  and  one  penny  per  pound." 

After  the  record  was  made  up  and  closed,  the  pur- 
suer gave  in  a  minute  of  reference,  referring  the  wliole 
cause  to  the  oath  of  the  defender,  craving  that  the  same 
might  be  sustained,  and  commission  for  taking  the  oath 
granted  to  the  Judge  Ordinary. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"27M  June  1844. — ^The  Lord  Ordinary  having  heard  counsel 
for  the  parties,  and  considered  the  closed  record  and  relative 
productions,  as  also  the  reference  now  made  by  the  pursuer  of 
the  whole  cause  to  the  oath  of  the  defender — Finds  that  the  only 
gromid  of  action  libelled  against  the  defender  is  the  *  separate 
agreement  or  obligation  of  reUcf,'  granted  by  liim  along  with 
certain  other  parties  mentioned  in  the  summons,  and  of  which 
the  production.  No.  5  of  process,  is  admitted  to  be  a  correct 
copy :  Finds  that  this  agreement  or  obligation,  wluch  bears 
date  2l8t  August  1840,  had  reference  only  to  the  original  ofter 
of  composition,  whereby  the  pursuer  was  to  Iiave  become  l)ound 
as  cautioner  fur  a  composition  of  five  shillings  per  i>ound  on  the 
debts  of  the  bankrupt,  payable  by  two  instalments,  at  two  and 
four  months :  Finds  it  admitted  that  that  offer  was  rejected  by 
the  creditors,  or  at  least  that  it  was  not  accepted  by  them,  and 
fell  to  the  ground,  in  consequence  ot  their  proceedings  at  a  meet- 
ing held  by  them  on  14th  September  1840 :  Finds  that  tliere- 
afler  a  second  offer  of  composition  was  made  by  the  bankrupt, 
wherein  the  pxursuer  was  also  to  be  cautioner,  and  whereby  it 
was  proposed  to  pay  an  extended  composition  of  five  sliillings 
and  one  penny  per  pound,  by  instalments  of  two  sliillings  and 
sixpence  and  two  sliillings  and  sevenpence,  at  two  and  five 
months,  and  that  this  offer  was  eventually  accepted  by  the  ere* 
ditors  on  23d  October,  and  bond  granted  therefor  by  the  pur- 
suer as  cautioner  on  7th  November  1840:  But  finds  that  the 
special  agreement  and  obligation  of  relief  Ubelled  against  the 
defender  hatl  in  itself  no  reference  to  this  new  transaction,  and 
that,  on  the  contrary,  it  is  in  gremio  essentially  at  variance  there- 
with :  Finds,  tliat  in  this  situation  it  is  incompetent,  under  the 
conclusions  of  the  summons,  by  reference  to  oath  or  otherwise, 
to  establisJi  the  claim  of  relief  now  pursued  for  against  the  de- 
fender, in  so  far  as  it  is  a  claim  made  '  under  the  terms  and 
effect  of  the  obligation  of  relief  granted  by  him  as  before  li- 
belled,' considered  by  itself:  And  finds  that  there  is  no  other 
mexiium  conchukndi  libelled  as  regards  any  separate  or  renewed 
obligation ;  more  especially  finds  that  the  allegations  set  forth 
in  article  7  of  the  pursuer's  condescendence  would  be  msufBcient, 
even  if  admitte<l,  to  support  the  conclusions  of  the  present  sum- 
mons, the  relief  there  sought  for  being  not  relief  from  a  compo- 
sitioii  of  five  shillings  per  pound,  in  instalments  of  two  and  four 
months,  as  in  terms  of  the  agreement  and  obligation  foresaid, 
but  reliL'f  from  an  extended  and  totally  distinct  and  separate 
composition,  differing  as  well  in  amount  as  in  the  time  of  pay- 
ment :  Fin  Is  accordingly,  that  in  so  far  as  under  the  proposed 
referenco  to  oath  it  is  intended  to  support  the  said  allegations, 
there  is  no  metlium  condudendi  in  the  summons  on  which  to  rest, 
or  wherewith  to  connect  the  same,  and  on  that  ground  holds  tho 
reference  inadmissible :  Therefore,  on  the  whole  matter,  refuses 
tho  reference ;  and  in  respect  that  the  agreement  or  obligation 
Gbelled  does  not  bear  out  the  conclusions  of  the  snmmons,  sus- 
tains the  defences,  assoilzies  the  defender  sitnplicitery  and  de- 
cerns :  Finds  expenses  due ;  appoints  an  account  thereof  to  bo 
lodged,  and  when  lodged,  remits  the  same  to  the  auditor  to  tax 
and  report.'* 


Thomson  reclaimed. 


At  advising, 


Lord  Mtdwyn, — Tho  defender,  I  should  consider,  not  bound, 
unless  the  pursuer  can  prove  that  he  extended  his  obligation  of 
relief  from  five  shillings  to  five  shillings  and  one  penny.  To 
prove  this,  h»  has  al'erredtbe  whole  case  to  the  delVuder's  oath* 
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But  a  preliminary  question  oomcs  to  be,  is  the  sommons  broad 
enough  to  allow  of  the  reference  to  the  oath  of  the  defender  ?  I 
think  the  summons  will  bear  to  be  supplemented  by  the  conde- 
scendence, and  that  the  extension  of  the  obligation  may  be 
proved  by  oath. 

lAtrd  Moncreijf. — ^I  have  considerable  difficulty  on  the  point. 
The  equity  of  the  case  seems  plain  enough,  Imt  the  Judicature 
Act  seems  to  prevent  such  a  complete  change  in  the  averment 
as  takes  place  here  between  the  summons  and  condescendence. 

Ijord  Cockhum. — I  had  some  difficulty  at  first,  but  I  have  non« 
now.  I  think  the  interlocutor  is  right.  The  agreement  entered 
into  by  the  defender  was  in  reference  to  a  composition  of  fLY^ 
shillings.  But  while  the  pursuer  lays  his  action  on  the  fLY^ 
shillings  agreement,  he  wishes  to  enforce  fulfilment  of  an  entirely 
different  ai^reement.  He  says,  in  the  condescendence,  you  agreed 
to  be  cautioner  on  the  second  agreement,  but  the  summons  says 
nothing  of  the  kind.  It  founds  upon  the  first  agreement.  The 
question  just  comes  to  be,  what  is  the  correct  and  technical 
form  of  framing  a  summons  ?  and  I  must  say  I  do  not  think 
the  summons  here  is  properly  framed. 

Lord  Justice-Ckrk, — I  have  come  to  the  same  result,  and  can 
find  no  grounds  for  altering.  My  opinion  is  strengtliened  by 
the  very  explicit  statements  coiitaine<l  in  the  condescendence, 
which  show  more  distinctly  the  want  in  the  summons.  The 
condescendence,  art.  7,  contains  a  distinct  statement  of  a  trans- 
action subsequent  to  the  sigmng  the  obligation  of  relief  for  the 
five  shillings.  But  is  that  within  the  summons?  It  is  ad- 
mitted that  there  is  no  averment  of  a  subsequent  agreement 
there.  The  conclusion  of  the  summons  is  important  After 
having  detailed  the  five  shillings  agreement,  it  concludes,  that  the 
defender  should  be  decerned  and  ordained  to  make  payment  of 
a  certain  sum  "  under  the  terms  and  effect  of  the  obligation  of 
relief  granted  by  him  as  before  lHjelkd,**  Now,  is  there  any  agree- 
ment or  obligation  of  relief  before  libelled  subsequent  to  the 
five  shillings  agreement  ?  If  not,  then  the  condescendence  is  at 
variance  with  tlie  summons,  and  refers  to  some  transaction  that 
is  nut  founded  on  in  the  summons  at  all.  Tlie  media  concludendi 
ought  to  be  set  forth  in  the  summons,  and  as  that  has  not  been 
done  here,  I  think  there  is  a  complete  defect,  and  that  it  is  not 
competent  to  refer  the  case  to  the  defender's  oath.  I  therefore 
think  that  the  interiocutor  is  right. 

Lord  Moncreiff'. — I  am  satisfied,  if  it  is  understood  that  your 
lordships*  decision  won*t  preclude  another  action  properly  laid. 

The  Court  accordingly  adhered, 

Ijord  Ordinary^  Ivory. — Act,  Buchanan ;  Jdm  CuUen,  W.S., 
AqeM.--Alt,  A.  M*Neill  :  Charles  Fisher,  S.S.C.,  AgerU.— 
rF.L.M.H.] 


ISth  November  1844. 
SscoKD  Division.— {F.L.M.H.) 

No.  5. — ^Edward  Railton  Pursuer,  v.  Messrs  Mat- 
thews and  Leonard,  Defenders,  et  e  contra. 
Mandate — A  mandatory^  who  vms  solvent,  and  of  Me  same  status 
as  the  mandant,  held  sufficient. 

Continuation  of  case  reported  previously.  See  voL 
xvi.  pp.  250,  502,  576. 

In  this  case  Mr  Railton  proposed  his  nephew  as  man- 
datory. 

He  was  objected  to  on  the  part  of  the  defenders, 
who  stated  that  he  was  a  young  man,  just  admitted  as 
a  solicitor  in  Glasgow,  without  capital,  and  unable  to 
be  responsible  for  the  heavy  expenses  likely  to  be 
found  due. 

It  was  answered  that  it  was  not  competent  to  discuss 
the  mandator/s  sufficiency  for  expenses.  It  was  enough 
to  get  a  mandatory  bona  fide  of  the  same  status  with 
the  mandant,  and  solvent. 

Lord  Justice- Clerk, — ^I  do  not  think  that  we  can  reject  this 
mandatory  now.  I  was  applied  to  during  the  vacation  to  sus- 
tain the  appointment  of  this  young  man  as  mandatory,  and  then 
I  did  not  consider  that  he  was  a  sufficient  mandatory.  Since 
then,  howefer,  he  has  passed  as  a  solicitor  in  Glasgow.  Hia 
litaation  ii  better  now  than  it  was  befiue.    He  has  acquiied  aa 


additional  status.  He  has  embarked  in  a  profession,  and  mvit 
have  paid  £200,  which,  I  believe,  is  the  sum  payable  on  being 
admitted  a  member  of  that  body.  I  think,  therefore,  we  nnut 
flfustoln  the  appointment  of  this  mandatory  as  sufficient 

Lord  Moncreiff. — I  agree  with  your  Lordship  in  thinking  tint 
wc  must  hold  this  mandatory  sufficient  in  the  circumstsDoo. 
It  is  not  relevant,  as  Mr  Bell  argued,  to  show  that  the  numds- 
tory  is  unable  to  pay  all  exjienses.  It  is  enough  if  the  manda- 
tory is  solvent  anid  of  the  same  status  with  the  mandant. 

Lords  Medwyn  and  Coddmm  concurred. 

The  mandatory  was  accordingly  sisted. 

Authorities.— Duncan,  4th  March  1830;  8  8.  and  D.,  641. 
TumbiUl,  26th  Nov.  1829;  8  S.  andD.,  124.  Gilford,  UthF^ 
1834;  12  S.  and  D.,  421. 

Act  Butherfurd,  Buchanan;  J.  Cullen,  W.S.,  AgsuL—Ak 
G.  G.  BeU;  S.  Campbell,  S.S.C.,  il^caL— [F.L.M.H.] 


Ibih  November  l^A:L 


FiBST  DrvisiON. — (J.C.) 
No.  6. — ^Dundee   Gas-Liqht  Company  and  others, 
Suspenders,  v,  Dundee  New  Gas-Light  Comfant, 

Reftpondents, 

Interilict— Process — Acts  of  Sederunt  11  th  July  1828,  §  14  and 
15,  and  24th  December  1838,  §  b—It  is  competent  for  the  Lofd 
Ordiwrry  on  the  Itills,  on  the  motion  of  a  suspender,  to  prohibit  At 
Bill'  Cham/>er  derkfrom  issuing  a  certificate  of  read  of  an  vdeim 
interdict,  where  the  interlocutor  recalling  tlie  interdict  has  bea 
rechiined  against. 

A  note  of  suspension  and  interdict  was  presented  in 
vacation  to  Lord  Jeffrey,  Ordinary  on  the  bills,  by  the 
Dundee  Gas-Light  Company  and  others,  against  the 
Dundee  New  Gas-Light  Company.  His  Lordship  a 
parte  granted  an  interim  interdict  Answers  to  the 
note  having  been  thereafter  lodged,  and  counsel  heard, 
the  permanent  Lord  Ordinary  in  the  6ill-Chamber| 
Lord  Robertson,  passed  the  note  of  suspension,  but  re- 
called the  interdict.  A  note  was  immediately  given 
in  by  the  suspenders  intimating  tlieir  intention  to  re- 
claim quam  primum  against  his  Lordship's  interlocutor, 
and  craving  his  Lord&hip  to  order  the  Bill- Chamber 
clerk  to  refuse  to  issue  a  certificate  of  recal  of  the  in- 
terdict. The  respondents  maintained  that  it  was  in- 
competent for  his  Lordship  to  make  such  order  on  the 
clerk.  His  Lordship  brought  the  case  under  the  no- 
tice of  the  Court,  by  report,  to  ascertain  whether  he 
had  power  to  make  the  order  craved,  when, 

In^is,  for  the  Suspenders,  argued — 
That  neither  under  the  14th  and  15th  sections  of  the  acts  of 
sederunt  11th  July  1828,  nor  under  the  renewal  of  its  profi- 
sions  in  the  5th  section  of  the  act  of  sederunt  24th  December 
1838,  which  authorise  the  Lord  Ordinanr  on  the  bills  to  pix^bit 
the  delivery  of  passed  notes  of  suspension,  or  certifimtes  (rf're- 
fiisal  of  notes  of  suspension,  are  there  any  provisions  which  appl/ 
to  the  present  case.  That  it  is,  tliereforc,  incompetent  to  rSbe 
a  party  Uie  benefit  of  an  interlocutor  in  his  favour,  by  refhsing 
the  certificate  of  rocal.  Tliat  to  maintain  this  would  be  in  effect 
asserting  that  the  refusal  of  a  certificate  of  recal  of  the  inteidkt 
is  equivalent  to  a  continuation  of  the  interdict. 

Macfarlane,  for  the  Respondents,  argued — 
That  by  implication,  section  5th  of  the  act  of  sederunt  S4th 
December  1838,  gives  to  the  Lord  Ordinary  a  discretionary 
power  to  prohibit  the  issuing  of  the  certificate  of  recal  of  an  in- 
terdict where  the  interiocutor  recalling  the  interdict  has  bectt 
reclaimed  against  That  it  is  important  in  practice  that  his 
Lordship  should  have  such  a  power,  in  order  that,  in  cases  like 
the  present,  he  should  be  able  to  suspend  the  effiact  of  his  in- 
terlocutor reclaimed  against  until  the  reclaiming  note  shooM 
be  disposed  of.  And  in  practice,  aj^cations  similar  to  tbs 
present  are  common. 

L(frdJugtice'G€neraL--'TtkdqpmlkKkhut  ia,  whether  Hmr it 
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anything,  in  the  spirit  or  letter  of  the  acts  of  pariiament,  or  of 
sedemnt,  to  prevent  the  interlocutor  in  this  suspension  being 
brought  here  for  reTiew,  things  being  kept  entire  in  Uie  inter- 
yaL    I  think  there  is  not 

Lord  Mackenzie, — ^The  interdict  stands  till  the  Lord  Ordinary 
has  given  a  deliverance  recalling  it  But  there  is  no  deliverance 
till  the  Lord  Ordinary  choose  to  issue  it,  t.  e^  none  which  the 
parties  are  legally  entitled  or  can  be  judicially  held  to  know 
until  the  deliverance  is  permitted  to  be  got  I  concur  with 
your  Lordship. 

Lord  Jeffrey  concurred. 

Lord  FuUerton. — The  refusal  to  issue  the  certificate  of  recal 
of  the  interdict  is  a  delay  of  deliverance  within  the  discretion  of 
the  Judge. 

Lord  Ordinary^  Robertson. — Act  Inglis ;  J.  M.  Lindsay,  W.S., 
Agent— Alt,  Mac&rlane;  Lockhart,  Hunter  and  Whitehead, 
W.S.,  Agents.— IJ.C] 


Ibth  November  1844. 
Second  Division.— (FX.M.H.) 
No.  7. — ^AxEXANDEB  Whtte  and  others,  Petitioners. 
Process — Curator  Bonis — Petition. 

Alexander  White  and  others,  during  vacation,  pre- 
sented a  petition  addressed  "  unto  the  Lords  of  Council 
and  Session,  or  to  the  Lord  Ordinary  on  the  hills,"  praying 
that  a  curator  bonis  might  be  appointed  to  Alexander 
White,  junior,  merchant  in  Dundee.  The  Lord  Ordi- 
nary made  an  interim  appointment  until  the  third  sede- 
runt-day  in  the  ensuing  session.  The  Court  refused  to 
renew  the  appointment  on  the  same  petition  as  had  been 
presented  to  the  Lord  Ordinary,  but  ordered  another 
petition  to  be  presented,  addressed  to  the  Court,  which 
only  has  power  of  renewing  such  appointments. 

Act  Patton;  J.  M.  Lindsay,  W.S.,  -iyenf.— [F.L.M.H.] 


leth  November  1844. 

First  DmsioN.— (J.C.) 

No.  8. — ^William  Badgeb,  Suspender,  v.  Charles 
Lord  Blamttbe,  Respondent. 

Process— Sheriff-Court  Act— /f  is  provided  by  the  Sheriff- Court 
Act  of  Sederunt  llth  July  1839,  that  " decrees  may  be  extracted 
after  the  expiry  of  six  free  days  from  the  day  when  the  interlocutor 
is  pronounced  on  the  merilSy  (forty-ei^ht  hours  having  also  expired 
after  the  modification  of  expenses  in  litigated  causes  J**  ffc,  A  de- 
cree modiftting  expenses  was  pronounced  on  the  W  th,  and  extracted 
on  the  I3th  ojf  a  monOi^  and  neither  the  hour  of  pronouncing  t/ie 
decree,  nor  of  extracting  it,  was  mentioned  in  the  decree  or  tn  the 
extract  A  charge  havtna  been  thereafter  given  on  the  extract  of 
this  decree,  it  was  brougnt  under  suspension  on  the  alleged  pre- 
sumption  that  the  decree  was  extracted  within  forty-eight  hours 
after  it  wcu  pronounced,  but  no  proof  was  offerea  by  the  sus' 
pender  to  that  effect — H^l,  that  the  onus  probandi  was  incum- 
bent on  the  suspender,  and  that  the  presumjiiion  was  omnia  rite  et 
solemniter  acta.  Opinion,  That  proof  that  less  than  forty-eight 
hours  had  elapsed  between  decree  <md  extract  would  have  been  ad- 
missible. 

William  Badger,  vintner  and  horse-dealfer  in  Had- 
dington, raised  an  action  before  the  Sheriff-Court  of 
Haddingtonshire  against  Lord  Blantyre.  The  Sheriff- 
substitute  pronounced  an  interlocutor  assoilzieing  Lord 
Blanhre  from  the  conclusions  of  the  action,  and  find- 
ing hnn  entitled  to  his  expenses.  Against  this  inter- 
locutor Badger  reclaimed,  and,  on  the  Sheriff-substi- 
tate  tdhering  to  his  interlocutor,  appealed  to  the  She- 
i^-depate,  who  dismissed  the  appeal  and  adhered  to 
bit  wtitttme'e  interlocutor.    An  account  of  expenses 


was  thereupon  given  in  by  Lord  Blantyre  for  taxation, 
and  the  report  by  the  auditor  was  approved  o^  and  a  de- 
cemiture  Uierefor  pronounced  on  llth  July  1844. 

By  section  113  of  the  act  of  sederunt,  regulating  the 
forms  of  process  in  Slieriff-Coui*t^  in  terms  of  the 
act  1st' and  2d  Victoria,  cap.  119,  §  32,  it  is  de- 
clared "  Decrees  may  be  extracied  after  the  expiry  of 
six  free  days  from  the  day  when  the  interlocutor  is 
pronounced  on  the  merits,  (forty-eight  hours  having 
also  expired  afler  the  modification  of  expenses  in  liti- 
gated causes,)" except  in  certain  cases  therein  mentioned, 
and  of  which  the  present  case  is  not  one.  No  mention 
was  made  either  in  the  record  of  decrees  kept  in  the 
Sheriff-Court,  or  in  the  extract-decree  given  out,  of  the 
hour  at  which  the  above  mentioned  inierlocutor  modi- 
fying expenses  was  pronounced.  But  it  was  averred 
by  Lord  Blantyre,  that  the  interlocutor  was  pronounced 
and  signed  by  the  Sheriff-substitute  during  Court  hours, 
in  tlie  forenoon  of  the  day  on  which  it  was  dated,  ac- 
cording to  the  uniform  practice  in  the  Sheriff-Court  of 
Haddington  in  all  ordinary  Ciises, — tliat  the  extract 
was  not  applied  for  and  obtained  till  8  o'clock  in  the 
evening  of  the  13th  July,  when  an  interval  of  more 
than  fifty  hours  had  elapsed  from  the  date  of  signing 
the  decree, — that  though  neither  the  interlocutor  nor 
the  extract  bore  any  marking  of  the  hours  of  their  re- 
spective signatures,  yet,  in  consequence  of  the  invariable 
practice  already  mentioned  in  the  Sheriff-Court  of  Had- 
dington, the  clerk-extractor  knew  that  he  was  warranted 
in  granting  this  or  any  other  extract  at  any  time  afler 
Court  hours,  on  the  second  day  following  the  date  of 
the  interlocutor  modifying  ex[>en3os,  because  he  was 
then  sure  that  forty-eight  hours  at  least  must  have 
elapsed. 

Ujwn  this  extract-decreet  of  ab?/)lvitor.  Lord  Blan- 
tyre charged  Badger,  on  2nth  July  1844,  to  make  pay- 
ment to  him  of  the  sum  of  £9.  ISs.  of  expenses  of  pro- 
cess, and  12s.  farther  as  the  expense  of  extract. 

A  note  of  suspension  of  this  charge  was  presented 
by  Badger,  on  the  ground  that  the  above  decree  had 
been  prematurely  extracted,  and  that  he  had  thus  been 
deprived  of  his  right  to  advocate,  but  he  offered  no 
proof  that  the  decree  had  in  fact  been  extracted  tvithin 
forty-eight  hours  after  the  modification  of  expenses. 

Badger  pleaded — As  the  interlocutor  modifying  ex- 
penses does  not  specify  the  hour  at  which  it  was  pro- 
nounced, nor  the  extract-decree  the  hour  at  which  it 
was  extracted,  there  are  no  tertnini  hahiles  for  ascer- 
taining when  Uie  decree  was  pronounced,  and  when  it 
was  extracted ;  but  as  it  was  extracted  on  the  second 
day  afler  it  was  pronounced,  the  presumption  is,  that 
it  was  extracted  within  forty-eight  hours  after  it  was 
pronounced.  On  the  most  liberal  concession,  if  decree 
is  pronounced  at  12  o'clock  of  the  llth,  and  is  ex- 
tracted on  the  13th  of  a  month,  it  cannot  be  presumed 
to  have  been  extracted  later  than  12  o'clock  of  the 
llth ;  but,  by  the  act  of  sederunt,  it  cannot  be  extract- 
ed till  the  49th  hour  after  it  has  been  pronoimced,  L  e., 
not  till  forty-eight  hours  have  elapsed.  Forty-eight 
hours  must  be  held  to  mean  two  free  days,  unless  care 
be  taken  to  have  the  hour  at  which  the  decree  was  pro- 
nounced inserted  in  the  interlocutor. 

Lord  Blantyre  2>/ea/i^</ — ^As  §  113  of  the  act  of  »e-> 
derunt  uses  a  different  phraseology  in  speaking  of  the" 
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tirn,^  which  must  expire  bcfijro  extract  after  the  modi- 
licaiion  of  expanse j,  viz.,  hours,  from  that  employed  in 
speaking  of  the  time  that  must  elapse  before  extra<^ting 
the  decree  on  the  merits,  viz.,  days;  and  as  it  is  not 
required  by  the  act  of  sederunt  that  there  should  be  in- 
serted in  the  decree  the  hour  at  which  it  is  pronoifnccd,  it 
cannot  be  held  that,  unless  tlie  decree  l>ears  the  hour  at 
which  it  is  pronounced,  forty-eic;ht  hours  shall  be  held  to 
mean  two  fiee  days.  Tlie  presumption,  therefore,  being 
omnia  rite  ct  snlciditer  actu^  iha  omis  probandi  that  CJitrikct 
was  given  prematurely  in  this  case  lies  on  the  sus- 
pender. 

Tlic  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

♦*  3l5f  Aufjfist  1844. — ^Tlie  Lord  Ordinary  having  considered 
this  Djivi,  with  the  answers  and  whole  productions,  refuses  tha 
note:  Finds  the  compluiner  liable  in  expenses;  appoints  an  ac- 
count to  be  givcfi  in,  and  when  lodged,  remits  the  same  to  the 
auditor  to  tax  and  report." 

Budgor  reclaimed.     At  advising, 

Lord  Justice-  General. — This  is  a  nice  case  undoubcedlj. 
We  are  called  on  ro  carry  uito  efifcct  the  provisions  of  this  ael 
ofseilernnr.  In  doing  so,  it  is  proper  to  Jistinguifth  between 
the  two  provisions  in  the  section  in  question.  The  first  of 
these  pjo virions  in,  that  *•  decree*  may  be  extracted  after  the 
expiry  of'feix  free  days  from  the  d>iy  when  ilie  interlocutor  is 
pronounced  on  the  merits"  of  the  cause.  The  second  provi- 
sion is  introduced  paienthetically,  viz.,  (**  forty-eight  hours  hav- 
ing also  expired  after  the  modification  of  expenses  in  litigated 
cuubea)."  Did  the  Court,  in  fraoaing  the  act  of  sederunt,  not 
attach  a  different  meaning  to  the  measure  of  time  in  the  last, 
auii  in  the  first  case  ?  Could  the  language,  construed  by  com- 
mon seuftc,  mean  anything  else  than  that  48  hours  was  all  that 
was  to  elapse  under  the  second  provision  of  the  uc-t  of  sederunt. 
The  su^pe'ider's  counsel  has  stated  that  he  is  not  bound  to  say 
that  leftS  ihiin  49  hours  had  elapsed,  because  the  hour  was  not 
m.irked  in  the  interlocutor  modifying  the  expenses.  The  act 
of  sederunt,  however,  says  nothing  about  the  hour  being  marked 
in  such  interlocutor;  and,  on  this  subject,  1  think  that  the  respon- 
dent's averment  is  sulTicient,  that  in  Haddingtonshire,  no  decree 
modifying  expenses  is  ever  pronounced  except  during  Court 
hours.  The  Sheriff-clerk  says  so.  Now,  the  Sheriff-cleik 
knowing  that  expenses  had  been  modified  daring  Court  hours, 
and  that  the  proper  period  had  elapsed,  he,  in  obedience  to  the 
act  of  sederunt,  gave  out  an  extract.  But  if  the  suspender  had 
oift-red  to  prove  that  48  hours  had  not  elapsed,  then,  and  only 
then,  would  I  give  him  the  benefit  of  that  fact ;  for  the  presump- 
tion is,  ihnt  omnia  rite  el  solemniler  acta. 

Lord  Mackenzie I  come  to  the  same  conclusion  with  your 

Lordahip,  and  agree  with  you  as  to  the  construction  of  the  act  of 
sederunt.  That  act  of  sederunt,  by  48  hours,  could  not  mean 
two  free  days,  as  has  been  contended,  for  that  would  be  often 
much  more  than  48  hours.  If  that  time  had  elapsed  before  ex- 
tract, that  would  be  conclusive.  But  it  is  said  that  the  modifi- 
cation of  expenses  must  be  held  to  have  taken  place  on  the  last 
hour  (<*.  e.,  a  minute  before  12  at  night)  of  the  day  the  date  of 
which  it  bears,  unless  the  clerk  mark  the  hour  of  the  day.  That 
is  a  very  plausible  theory.  But  it  is  not  a  fair  interpretation  of 
the  act  of  sederunt.  The  act  has  not  ordered  the  hour  at  which 
the  expenses  are  modified  to  be  written,  however,  and  it  is  not 
alleged  that  such  is  the  practice.  The  judgment  is  good  without 
sut'h  a  maiking;  and  the  act  of  sederunt  provides,  that  within 
48  hours  after  it  is  pronounced  extract  may  go  out.  There  is  no 
nullity  because  the  deeree  does  not  bear  what  the  hour  was,  in- 
asmuch as  the  act  of  sedei  unt  does  not  order  that  it  should 
bear  it. 

Lord  Fulhrton This  is  a  critical  objection,  and  I  think, 

therefore,  it  roust  be  critically  considered.  1  have  no  doubt 
that,  in  construing  the  act  of  sederunt,  we  must  bold  the  six 
free  days  in  the  one  part  of  the  section  in  question  to  mean 
one  measure  of  time,  48  hours  an  other.  We  are  bound  to  con- 
strue the  words  as  constituting  a  difference.  The  question 
thereafter  arises,  whether,  admitting  that  the  act  of  sederunt 


gives  a  person  the  benefit  of  computing  the  time  that  miut,  under 
the  2d  provision  of  the  I13th  section  of  this  act  of  sederunt.' 
elapse  before  extract — the  interlocutor  modifying  expenses  must 
not  bear  the  hour  of  signing.  And  I  confess,  I  think  it  roost.  For, 
in  my  opinion,  an  interlocutor  must  bear  all  that  is  necessary  to 
give  it  its  privileges.  I  think  that,  in  that  view,  the  party  ought 
therefore  to  have  got  the  hour  put  into  the  interlocutor.  And  tbi< 
omission,  I  don't  think,  could  afterwards  be  supplied  with 
proof.  But  it  is  said  that,  as  the  clerk  gave  out  the  extract, 
that  throws  the  burden  of  proof  on  the  other  side.  I  have  grfst 
doubts  of  that.  If  no  interlocutor  of  the  Sheriff  could  be  pro- 
nounced except  at  particular  hours,  that  would  clearly  be  the 
case.  But  that  is  not  said.  It  is  only  said  to  be  the  practice 
to  do  so  ;  but  that  would  not  make  it  incompetent  for  (he  Sbeiif 
to  sign  interlocutors  at  any  hour  whatever. 

The  maxim  **  omnia  rite  et  solemniter  acta**  is  applicable,  so  fir 
as  the  officer  of  the  law  proceeds  on  certain  knowledge  of  the 
fact  in  question.  But  as  this  Sheriff-clerk  had  no  certain 
knowledge,  the  maxim  will  not  apply.  He  could,  and  I  think 
be  should,  have  refused  the  extract,  because  the  interlocutor  did 
not  bear  in  gremio  that  48  hours  had  elapsed.  In  the  rase  of 
Grinley,  referred  to  by  the  respondent,  the  Sberiff-clerk  knew 
when  be  was  entitled  to  give  extract,  for  he  bad  the  date  of  the 
interlocutor  upon  which  to  proceed. 

Lord  Jeffrey, — This  is  certainly  a  very  nice  case.  But  I  con- 
cur in  the  opinion  of  the  majority.  There  is  a  matter  of  fact 
in  issue.  At  the  expiry  of  the  4d  hours  in  question,  the  psrt; 
has  a  JUS  qucesitum  to  obtain  an  extract  of  bis  decree.  Harioi 
obtained  bis  extract  on  the  second  day  after  decree  roodifjic; 
expenses,  where  is  the  presumption  and  the  onus  probandi  whes 
the  regularity  of  the  proceeding  is  questioned  ?  The  suspcoder 
has  not  offered  to  prove  that  less  than  48  hours  bad  elapsed  be* 
tween  modifying  the  expenses  and  extracting  the  decree.  If 
the  onus  probandi  lies  on  him,  he  has  lost  his  case.  I  think  that 
a  presumptio  juris  etfacti  lies  against  the  suspender.  As  to  the 
presumplio  juris,  I  think  that  a  public  officer  must  be  held  \o 
have  acted  prima  facie  upon  the  right  circumstances.  I  think 
the  suspender  is  not  entitled  to  the  presumptio  Jacti,  that  the 
interlocutor  modifying  the  expenses  was  proriouticed  on  the  last 
hour  of  the  day  on  which  it  is  dated.  1  can't  think,  with  Lonl 
FullertoM,  that  the  Sheriff-clerk's  knowledge  of  the  fact  on 
only  be  safely  trusted  in  by  hi^n  when  there  is  a  record  in  the 
interlocutor  of  the  hour  at  Which  it  was  pronounced,  and  a  true 
going  chronometer  by  bis  side  to  mark  the  lapse  of  the  48  boors 
complete.  lie  has  sufficient  evidence  in  his  own  knowledge, 
of  his  own  fact,  which  is  not  more  than  two  days  old,  ingd* 
ting  the  interlocutor  signed.  I  doubt  whether,  in  these  circais- 
stances,  a  clerk  would  be  safe  if  he  met  an  urgent  applicatiua  for 
an  extract  by  refusal,  on  the  ground  that  he  could  not  tell  froa 
the  interlocutor  whether  48  hours  complete  bad  elapsed.  Thii 
is  not  a  case  in  which,  if  proper  allegation  had  been  made,  I 
should  have  been  disposed  to  refuse  a  proof,  but  no  averoest 
was  made  by  the  suspender  rendering  that  necessary.  The 
only  question  was,  on  whom  was  the  onus  probandi  f  and  ai  so 
proof  was  offered,  against  whom  Uy  the  subsequent  presoini>- 
lion  ? 

Tbe  Conrt  accordingly  adhered,  and  found  the  sos- 
pender  liable  in  additional  expenses. 

Suspender's  authority. — Thomson  t;.  Stewart,  14tb  Noven- 
ber  1839;  2  D.  B.  and  M.,  p.  11. 

Respondent's  authority Giinley  v.  Saunders,  28th  Frbmsrjr 

1829 :  7  S.  and  D.,  p.  643:  and  5ih  March  1880 ;  8  S.  and  D.. 
p.  643. 

Lord     Ordinary,    Miuray Act.   Craufurd  ;    James    Bell. 

S.S.C.,  Agent Alt,  G.  Dundas;  Dundas  and  Wilson,  W.S.» 

Agenti N.,  C/erA.— fJ.C] 
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I9tk  November  1844. 

First  Division.— (J.C.) 

No.  9. — Samuel  Treacher  and  Mandatory,  Advoca- 
tors, V,  Gallowat  and  Anderson,  and  Thomas  An- 
derson, EespondentSy  et  e  contra. 

ProccsflH-Keview— Advocation— Counter  Advocation — A  party 
why  in  advocating^  had  not  done  so  general/tfy  but  limited  his  aa* 
vocation  to  an  inierlocuior  refusing  expenses^  the  others  being  gene- 
raUg  in  his  favour,  held  foreclosed  from  discussing  a  point  arisina 
on  another  mUrloaUor  not  specially  complained  of  by  him,  although 
tkt  other  party  had  brought  up  the-  whole  interlocutors  by  a  counter 
advocation. 

Triennial  Prescription — Partncr3hip^Circ«»wtaiic«  in  which  a 
letter,  written  in  the  name  of  Galloiony  and  Co,,  by  a  partner 
of  and  entitled  to  bind  t/ie  yet  undissolved ^/irm  of  Galloway  and 
Anderson,  trwJing  in  the  satne  line  of  business,  but  in  a  separate 
Lcalily^  and  addressed  to  a  customer  with  whom  G.  and  A.  dealt, 
was  held  to  be  the  writ  of  that  company,  and  to  elide  the  triennial 
limitation, 

Treacher,  who  is  a  cabinet  and  chair-maker  near 
Loudon,  raised  an  action  in  the  Sheriff-Court  of  Lanark- 
shire at  Glasgow,  against  Galloway  and  Anderson,  (who 
were  in  the  same  line  of  business,)  as  a  company,  and 
John  Galloway  and  Thomas  Anderson,  the  individual 
partners  of  that  company,  for  payment  of  certain  alleged 
furnishings  to  them.  The  following  is  the  statement 
in  the  libel : 

"  Prior  to  the  year  1839,  the  pursuer  was  in  the  practice  of  re- 
ceiving orders  from  the  defenders,  and  furnishing  them  with 
goods.  On  or  about  tlie  montli  of  March  of  that  year,  Uie  pursuer's 
trareller,  Mr  Suker,  when  in  Glasgow,  received  an  order  for  goods 
from  the  defenders,  which  he  transmitted  to  the  pursuer,  and 
which  the  pursuer  fulfilled  on  the  12th  day  of  that  month,  by 
sending  the  goods  by  the  carrier  to  the  address  of  the  defenders. 
In  a  day  or  two  afterwards,  the  pursuer  received  from  the  de- 
fenders the  letter  (foumlcd  on)  dated  the  13th  March,  referring 
to  the  former  order,  the  goods  for  wliicli  were  then  in  the  transit, 
and  giving  a  fresh,  order.  On  the  9th  April,  the  goods  so 
ordered  by  the  defenders  were  packed  and  sent  to  their  address. 
The  said  goods  so  sent  to  the  order  of  the  defenders,  on  the  12th 
March  and  9th  April  1839,  wore  in  due  time  received  by  them, 
or  by  one  or  other  of  them,  or  some  one  on  their  account,  along 
with  invoices  of  the  same,  and  which  invoices  were  retained. 
The  price  of  the  said  goods  amounted  to  the  sum  of  £53.  19.  6., 
conform  to  the  account  thereof,  and  the  defenders,  as  a  company, 
and  as  individuals,  are  justly  and  truly  indebted  and  resting- 
owing  the  pursuer  that  sum,  besides  the  interest,  which  is  after- 
wards libeUed  for.  In  the  month  of  June  1839,  the  pursuer  re- 
ceived from  the  defender,  Thomas  Anderson,  a  notice  of  dissolu- 
tion of  copartnery,  and  circular  intimating  that  the  business 
fonnorly  carried  on  by  the  defenlera,  Galloway  and  Anderson, 
wxs  now  carried  on  by  the  said  Tiiomas  Anderson  individually. 
About  the  time  of  the  date  of  the  said  notice,  the  said  John 
Galloway,  as  it  was  reporteJ,  left  this  country,  and  went  to 
some  place  abroad.** 

The  letter  libelled  on  was  in  these  terms : 

"  .57  Ingram  Street, 
"  Glasgow,  13M  March  1839. 
"  Sir, — We  gave  Mr  Suker  a  small  order  for  you  when  here 
Utely,  viz.,  2  doz.  stained  chairs,  288.  and  1  doz.  ashleys,  284, 
basi'jes  which,  we  now  will  require  (as  we  promised  to  write 
you  if  we  found  we  nee<led  anything  else)  about  4  or  5  doz. 
stoat  stained  rosewd.  yacht  chiurs ;  tliat  is  to  say,  if  tho  crate 
will  not  hold  above  4  doz.  just  pack  it  well — these  we  have  been 
supplied  with  at  7s.  6d.,  but  taking  such  a  quantity,  we  ex- 
pect them  less  a  little.  If  the  first  order  be  not  away,  put  it 
into  soother  crate,  along  with  2  doz.  childn.  chairs,  stout  stained 
rosewd.  at  3s.  6*\.  and  2  doz.  at  4s.  or  so ;  also,  2  doz.  shop  stools, 
at  3s.  and  3s.  6d.  or  so.  If  you  require  to  take  a  3d  crate,  add  2 
doz.  childn.  table  chairs,  good  pnttcni,  and  low  price — sec  that 
the  crates  are  well  packed — and  as  these  are  for  our  new  place, 
125  Buchanan  Street,  to  which  we  move  coon,  we  would  like 
them  bevB  by  the  middle  of  next  month,  or  as  nciir  then  as  rou 


can — ^paid  to  London  of  course,  and  thence  per  St  BoUox  vessels 
from  Dundee  wf.    We  are,  respectfully, 

"  Galloway  &  Co." 
"  Address  to  125  Buchanan  Street." 

Defences  were  lodged  by  Anderson,  who  made  a 
statement  to  the  following  effect : — He  and  John  Gallo- 
way entered  into  a  contract  of  copartnery  in  1834  as 
upholsterers  and  cabinet-makers  in  Glasgow,  which  was 
to  endure  for  ten  years ;  but,  by  an  agreement  in  August 
1837,  it  was  provided  that  the  company  should  be  dis- 
solved as  on  1st  May  1839,  on  six  months  previous 
notice.  The  business  was  to  be  carried  on  in  No.  57 
Ingram  Street.  By  the  contract,  it  was  provided,  that 
Galloway  should  take  charge  of  tlic  warehouse,  cash 
and  business-books,  and  that 

**  The  firm  of  the  said  company  shall  be  Galloway  and  An- 
derson, under  wliich  firm  the  whole  business  and  affairs  of  the 
company  shall  be  managed  and  transacted,  and  each  of  the 
partners  shall  be  entitled  to  use  and  subscribe  the  same.  But 
it  shall  not  be  lawful  to  nor'  in  the  power  of  the  said  parties  to 
borrow  money  in  the  name  of  the  company,  unless  for  the  ac- 
tual behoof  thereof,  nor  to  subscribe  tho  said  firm  to  any  bills, 
deeds  or  obligations,  or  other  writings  whatever,  unless  these 
unquestionably  relate  to  or  respect  the  business  of  the  said  part- 
nership ;  and  in  case  the  said  firm  shall  be  used  directly  or  in- 
directly for  any  other  purpose,  the  partner  so  using  the  same 
shall  be  bound  and  obliged,  as  he  hereby  binds  and  obliges  him- 
self^  his  heirs  and  successors,  to  fi-ee,  relieve,  and  indemnify  tho 
other  partner  of  all  costs,  and  damages  and  expenses,  which  he 
may  sustain  or  incur  by  the  abuse  or  misapplication  of  the  com- 
pany's firm,  and  without  prejudice  to  the  said  other  partner  to 
defend  himself  against,  or  to  quarrel  and  impugn,  any  such  deed 
or  obligation  as  accords  with  law. 

"  Neither  of  the  partners  shall  be  interested,  directly  nor  in- 
directly, in  any  other  trade  or  business  during  this  contract ; 
and  in  case  of  contravention,  sliall  be  obliged  to  give  up  his  share 
and  interest  in  such  concern." 

After  the  agreement  to  dissolve,  due  notice  was  given 
by  Anderson,  and  the  company  fell  to  be  dissolved  as 
on  1st  May  1839.  With  that  view,  Galloway,  who 
had  formed  another  connection,  took  a  lease  of  pre- 
mises in  125  Buchanan  Street,  (the  missive  of  which  was 
produced  in  process,)  under  the  firm  of  Galloway  and 
Co.,  and  on  a  division  of  the  stock  of  the  firm  of  Gal- 
loway and  Anderson,  which  took  place  in  March  or 
April  1839,  he  removed  his  portion  of  it,  and,  under 
the  firm  of  Galloway  and  Co.,  carried  on  business  in 
these  premises  down  to  the  end  of  April  or  beginning 
of  May,  when  he  absconded.  To  carry  out  the  dissolu- 
tion of  the  firm  of  Galloway  and  Anderson,  Anderson, 
on  3d  June,  sent  circulars  to  the  whole  of  the  parties 
with  whom  the  firm  had  dealt,  announcing  the  fact, 
and  requesting  a  note  of  any  claim.  On  10th  Jtme, 
Treacher,  in  answer  to  the  circular,  wrote  to  Anderson, 
claiming  payment  of  an  account  for  furnishings,  being 
those  in  the  libel.  Anderson,  on  15  th  June,  replied  in 
the  following  terms : 

"  Glasgow,  1 5th  June  1839. 
"  Sir, — You  are  requested  to  attend  a  meeting  of  the  credi- 
tors of  the  late  concern  of  Galloway  and  Anderson,  to  be  held 
within  the  writing-chambers  of  Murray  and  Galloway,  No.  28 
Miller  Street,  upon  Monday,  the  24th  current,  at  12  o'clock, 
when  a  striteraent  of  affairs  will  be  submitted,  and  a  proposal 
made.  If  inconvenient  to  attend  personally,  be  so  good  as  ap- 
point a  mandatory.    I  am,  Sir,  your  mo.  obdt.  servt. 

"  Tuos.  Anderson. 
"  Mr  Saml.  Treacher,  High  Wycombe, 

"  chairmaktT. 
•*  P.S. — I  have  been  obligctl  to  call  this  meeting  in  conse- 
quence of  my  late  partner  having  abfjconded  to  Auc^tralia,  leav- 
ing me  considerably  involve*!.    Xoi^^i^[^e^yg^>dlSrOini\incd  in 
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jour  letter  were  ever  reoeiTed  by  G.  &  A^  nor  were  they  ordered 
with  my  knowledge.  Of  coone,  if  you  establish  the  fact  thai 
the  goods  were  ordered  by  G.  &  A.  their  estate  will  be  liable. 

"T.A.** 

After  this  communication,  nothing  farther  was  done  in 
regard  to  the  claim  till  November  1842,  when  tlie  present 
a<*tion  was  brought  in  the  Inferior  Court,  at  the  distance 
of  three  years  and  a  half  from  the  date  of  the  last  item  in 
the  account,  and  upwards  of  three  years  from  the  period 
of  Galloway  absconding.  A  state  of  the  affairs  of  the 
company  was  made  out  in  the  summer  of  1839,  in  which 
the  claim  by  Treacher  was  entered  "as  disputed  in  mean- 
time ;"  and  in  the  scheme  of  division  which  followed,  on 
which  the  creditors  discharged  Anderson,  on  payment 
of  a  dividend  of  15s.  per  pound,  the  name  of  Treacher 
appeared,  but  no  claim  was  ranked,  nor  was  any  di- 
vidend set  apart  as  applicable  to  it. 

Anderson  averred  that  the  firm  of  Galloway  and  An- 
derson had  never  ordered  or  received  the  furnishings; 
but  in  the  record  he  entered  into  an  explanation,  derived 
from  inquiry  subsequent  to  the  action,  to  the  effect  that 
it  appeared  that  it  was  Galloway  who  had  ordered  the 
goods,  and  the  firm  of  Galloway  and  Co.  which  had  re- 
ceived them.  Galloway,  though  libelled  in  the  action, 
was  not  cited ;  and  in  the  above  circumstances,  An- 
derson, pleaded — 

I.  That  to  constitute  a  debt  against  a  dissolved  company,  all 
the  partners  ought  to  have  been  cited ;  but,  3.  That  as  Galloway 
was  domiciled  abroad  at  the  date  of  the  action,  for  upwards  of 
three  years,  the  Court  of  Session  was  the  only  competent  forum. 

On  the  merits  he  pleaded — 
1 .  The  orders  for  both  parcels  of  goods  sued  for  having  confessedly 
been  given  by  Galloway  and  Co.,  a  new  firm,  to  be  sent  to  their 
new  premises  at  No.  125  Buchanan  Street,  where  they  for  some 
time  actually  carried  on  business,  separate  and  distinct  fh)m  the 
dissolved  firm  of  Galloway  and  Anderson,  at  No.  57  Ingram  Street, 
they  cannot  be  liable  in  payment  of  the  goods  forwarded,  in  vir- 
tue of  such  orders,  to  another  company.  2.  The  pursuers  having 
received  the  orders,  and  supplied  the  goods  sued  for,  to  GaUoway 
and  Co.,  a  different  concern,  and  carrying  on  business  at  a  difier- 
ent  part  of  the  town  from  the  defenders,  that  company  is  the 
only  party  liable  in  parent  3.  Resting-owing  being  denied, 
and  the  accounts  sued  tor  having  undergone  the  triennial  pre- 
fioription,  the  debt  can  only  competently  be  proved  scripto  vel 
Juramento  of  the  defenders. 

In  order,  apparently,  to  obviate  the  preliminary 
pleas,  Treacher's  agent  prepared  the  following  minute, 
which  was  consented  to,  in  the  following  terms : 

"  To  save  the  expense  of  raising  letters  of  supplement  in  aid 
•f  the  summons,  and  citing  the  defender,  John  Galloway,  who 
has  now  left  this  country,  at  the  Register- House,  the  defender, 
Thomas  Anderson,  hereby  consents  to  hold  the  said  John  Gal- 
loway as  having  been  cited  edictally,  to  the  effect  of  dispensing 
with  such  a  citation ;  but  reserving  all  his  pleas  quoad  ultra  en- 
tire, and  also  reserving  the  question  of  the  competency  of  such 
a  citation. — In  respect  whereof,  &c. 

"  John  Galloway,  Pro.  for  T.  Anderson. 
"  E.  Railton,  for  Mr  Treacher." 

The  Sheriff-substitute  repelled  the  preliminary  de- 
fences, and  the  Sheriff,  on  a  reclaiming  petition,  pro- 
nounced the  following  interlocutor : 

"  (ilasyoxc^  \%th  January  1843. — Having  considered  the  inter- 
locutor appealed  from,  and  reviewed  the  process.  In  respect  the 
firm  of  Anderson  and  Galloway  has  here  been  cited  as  a  firm, 
and  the  individual  partner,  Anderson,  as  an  individual  defender, 
and  the  defender,  GaUoway,  ftirth  of  the  kingdom,  has,  by  the 
minute  No.  7,  been  held  as  cited  at  the  Register-Office  in  terms 
of  law,  by  agreement  of  parties ;  and  in  respect  the  mandates 
produced  are  sufficient  and  agreeable  to  general  usage  in  re 
mercatoria,  and  the  last  is  holograph  of  the  pursuer,  dismisses  the 
appeal,  and  adheres.  A.  Alisok." 


Aflerwards  the  jSheriff-subetitate  pronoonced  the  fol- 
lowing interlocutor,  which  was  adhered  to  on  aredann- 
ing  petition : 

**  Glasgow,  1st  March  1843. — ^Having  considered  the  closed  re- 
cord ;  Finds  it  proved  by  the  letter.  No.  2-3,  that  the  goods  in 
question  were  ordered  by  the  firm  of  Galloway  and  Companj, 
not  by.  the  defenders,  Galloway  and  Anderson :  Before  fiulher 
answer,  allows  the  pursuer  a  proof  of  his  averment,  that  the 
said  goods  were  received  and  retained  by  Galloway  and  Ander- 
son ;  but,  in  respect  the  account  No.  2-1  concludes  more  than 
three  years  prior  to  the  raising  of  this  action,  and  thit  the 
claim  for  its  amount  made  by  the  pursuer  upon  Gallowav  tnd 
Anderson  was  equally  beyond  the  said  jjeriod.  Finds  thtt  it 
is  prescribed,  and  that  the  above  averment  can  only  be  prored 
seripto  vel juramento,  to  which  mode  restricts  the  proof  allowed: 
Grants  commission  to  either  of  the  depute-derks  of  Court  to 
take  the  examination  of  havers,  and  to  receive  and  certify  the 
exhibits,  and  also  to  take  the  defender's  deposition,  if  that  mode 
of  proof  be  resorted  to.  To  be  reported  within  three  weeks  from 
this  date.  Geobge  Skeke." 

Various  documents  were  recovered  by  the  diligence, 
inter  alia,  the  receipts  for  the  shipping  of  the  goods  in 
London,  excerpts  from  the  manifests  of  the  vessels  which 
brought  them  to  Glasgow,  and  from  the  books  of  the 
shipping  company  there.  From  these  it  appeared,  in 
regard  to  the  first  parcel  of  goods,  viz.,  one  crate, 
of  trifling  value,  that  it  had  been  shipped  by  Treacher 
at  London,  to  the  address  of  "  Galloway  and  Anderson, 
Glasgow ;"  that  it  came  to  Glasgow  with  that  address, 
and  that  the  books  of  the  shipping  company  bore  tiiat  it 
had  been  "  sent  for,"  instead  of  being  delivered,  as  was 
the  custom,  but  it  did  not  appear  who  had  received 
them.  Li  regard  to  the  second,  and  more  valuable 
parcel,  which  consisted  of  five  crates,  it  appeared  thai 
it  was  shipped  at  London,  addressed  to  "  Galloway  and 
Co.,  Glasgow.**  The  manifest  of  the  vessel,  recovered 
in  Glasgow,  contained  a  similar  entrj',  but  no  receipt 
was  recovered  from  the  shipping  company  instructing  to 
whom  the  goods  had  been  delivered  ;  and  the  discharg- 
ing book  of  the  carter  who  had  made  delivery,  though 
it  contained  an  entry  of  the  goods  in  similar  terms  a§ 
the  receipt  in  London,  and  tlic  manifest  of  the  vessel 
was  blank  as  to  whom  delivery  had  been  made.  Under 
the  diligence  Anderson  was  examined  as  a  haver,  and 
produced  an  invoice  applicable  to  the  second  parcel. 
It  was  dated  9th  Apnl  1839,  and  was  addressed  to 
Gulloway  and  Anderson,  125  Buchanan  Street.  It  ap- 
peared from  the  markings  of  the  postman,  that  it  had 
been  carried  to  Buchanan  Street,  and  that,  ufier  inef- 
I  fectual  attempts  to  find  any  one  there  at  the  times  he 
called,  he  ultimately  brought  it,  in  the  beginning  of 
May,  to  Anderson,  in  Ingram  Street. 
The  Sheriff-substitute, 

"  Glasgow,  ISth  October  1843 Having  ronsidered  the  r^ 

claiming  petition  and  answers,  Nos.  25  and  26,  and  reviewed 
tbe  whole  procedure,  (n  respect  that  the  fact  of  the  goods  baV' 
ing  been  ordered  by  Galloway  and  Company,  not  by  tbe  defen- 
ders, has  been  settled  by  the  final  interlocutor  of  1st  Mticfa 
1843,  adhered  to  on  appeal,  and  tbe  petition  is  therefore  incoo- 
petent  in  so  far  as  it  seeks  to  redargue  that  fact ;  in  respect  tbit 
the  pleas  advanced  in  the  petition,  that  the  defenders  were  i" 
the  habit  of  receiving  goods  under  the  address  of  Galloway 
and  Company,  and  that  they  wound  up  their  affairs  by  a  cofs* 
poAiiion  of  fifteen  shillings  per  pound,  on  a  state  of  debt  io 
which  the  pursuer's  claim  is  ranked,  are  now  too  late,  not  bav* 
ing  been  stated  in  the  closed  record  ;  in  respect  that  tbe  pur* 
suer*s  claim  appears  to  have  been  disputed  from  tbe  very  co»- 
roencement  of  the  winding  up  of  tbe  defenders'  affairs ;  Md  io 
respect  that,  whatever  iddress  tbe  pursuer  put  od  tht  foodi, 
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tki  vital  fact  of  deKvery  to  ike  d^emdert  U  not  provide — refaset 
the  prMyer  of  the  petition,  and  adherei:  Fioils  the  petitioners 
liable  to  the  renpoudeiit*  in  tbe  expense  of  tlie  aiitwem. 

*'  George  Skene." 

The  Sberiff  adhered  on  appeal : 

**  Giasgow^  2'2d  November  lb43 Having  considered  the  in« 

rerlocutor  complained  of,  and  reviewed  tbe  process,  adheres 
thereto,  with  this  variation,  that,  for  tbe  reasons  set  forth  in  the 
following  note,  no  expenses  are  found  due  by  or  to  either  party. 

•*  A.  Alison." 

'*  Note. — The  ground  on  which  the  Sheriff  conceives  him- 
self constrained  to  asboilzie  tbe  defenders  here  i«,  that  this  is 
an  action  brought  fur  payment  of  a  prescribed  account,  and  no 
proof  by  thfr  writ  or  oath  of  the  defender,  the  only  competent 
evidence  under  the  act  1579,  and  recent  decisions  of  the  Court, 
which  is  competent. — See  in  particular  the  opinions  of  the  Lord 
Justice-Clerk,  in  which  the  Second  Division  of  the  Court  con* 
curred,  in  th«  case  of  Alcook,  Dec.  20,  1842.  Tbe  writings 
recovered  under  the  diligence  are  all  writs  tending  to  trace  the  j 
goods  to  the  defenders*  premises  at  Glasgow,  but  they  are  not 
the  df  f.'tiders*  writs ;  and  such  as  they  are,  the  last  and  most 
important  link  in  the  chain,  viz.,  proof  of  delivery  to  the  defen- 
ders^ is  awanting.  On  tbe  other  hand,  expenses  are  not  given, 
because,  from  the  way  in  which  the  defenders  did  business,  and 
from  the  order:*,  admitted  in  this  very  case,  from  Galloway  and 
Anderson  for  one  parcel  of  goods  addressed  to  tbe  pursuer 
Treacher,  it  was  natural  for  him  to  suppose  that  the  firm  of 
Galloway  and  Company^  which  signed  the  order  No.  2-3,  was 
the  same  with  Galloway  and  Anderson^  which  bad  given  other 
orders.  It  does  not  appear  that  any  notice  was  sent  by  Gsllo- 
way  and  Company  that  the  goods  bad  not  reached  their  desti- 
nation. A.  A." 

Anderson  now  advocated,  in  so  far  only  as  he  was  re- 
fused expenses  by  the  Sheriff.  The  pursuer  advocated 
generally  on  the  merits.  Attached  to  the  reclaiming 
note,  and  among  tlie  interlocutors  submitted  to  review, 
**  as  erroneous  and  contrary  to  law,"  there  was  the  in- 
terlocutor of  the  Sheriff-substitute  and  Sheriff  repelling 
the  preliminary  defences. 

Treacher  pleaded — 

1.  The  defender's  letter  to  the  pursuer,  of  15th  Jime  1839, 
in  which  he  says,  "  of  course,  if  you  establish  the  fact  that  the 
goods  were  ordered  by  G.  and  A."  (Gallowav  and  Anderson,) 
•*  their  estate  will  be  liable,"  amounts  to  distinct  waiver  of  the 
plea  of  prescription,  and  in  the  face  of  that  declaration  the  de- 
fender cannot  be  permitted  to  plead  or  insist  in  the  said  plea. 

2.  Under  the  circumstances  of  the  case,  there  are  no  termini 
hahUfis  for  the  plea  of  prescription,  and  the  same  is  wholly  in- 
applicable and  unfoundctl,  in  respect  that  the  constitution  of 
the  debt  is  proved  ser^jto,  and  by  the  admission  of  the  defender, 
and  that  he  distinctly  acknowledges  that  no  payment  was  ever 
made,  stating  that,  "  as  a  matter  of  course,  there  could  be  no 
payment  where  nothing  was  due."  3.  Under  all  the  circum- 
stances and  evidence,  it  is  sufficiently  established  that  the  goods 
were  truly  ordered  for  Galloway  and  Anderson,  by  the  managing 
partner  of  the  company,  and  that  the  pursuer  not  only  under- 
stood the  order  to  be  for  and  on  account  of  that  firm,  but  was 
in  bonajide  so  to  understand  it ;  and  the  order  having  been 
given,  and  the  goods  furnished,  during  the  admitted  subsistence 
of  the  company,  the  defender,  as  the  only  remaining  partner,  who 
has  intromitted  with  their  whole  property  and  effects,  is  legally 
debtor  for  the  amount  to  the  pursuer.  4.  As  it  is  clearly  esta- 
blished, by  written  evidence,  that  the  ptu^uer  packed  up  the 
goods  ordered,  and  directed  them  to  the  address  of  Galloway 
and  Anderson,  and  delivered  them  under  that  address  to  the 
regular  wharfingers,  to  be  shipped  for  the  venders,  giving  them 
at  tbe  same  time  due  advice  of  the  shipment,  it  follows  that  the 
property  was  thereby  transferred  to  and  at  the  risk  of  the 
venders,  and  the  piu*8iier  was  wholly  exonerated  of  all  further 
responsibility  in  the  matter.  5.  Delivery,  under  the  above  cir- 
cmnstaiioesi,  to  the  wharfingers,  was  delivery  to  the  venders, 
ndtwm  if  it  could  be  shown  that  the  goods  never  reached  their 
dtillwlhsi,  (of  which  averment  there  is  no  evidence,  and  the 

» It  denied,)  still  this  would  afford  the  defender  no  x^vant 
t  pnyment  of  the  aocoont  sued  fw. 


Anderson  (in  addition  to  his  pleas  in  the  Inferior 
Court)  pleaded — 

The  advocator  was  entitled  to  expenses.  The  result  of  the 
judgment  of  the  Sheriff  was,  that  the  action  was  not  only  cutoff 
by  the  statute  1579,  but  was  not  even  instructed  tiunu/ the  merits 
by  the  respondent's  own  proof.  It  was  utterly  incompetent, 
therefore,  in  the  Sheriff  to  subject  the  advocator  in  the  expense 
of  maintaining  a  defence  to  an  action  which,  on  the  principle 
of  the  Sheriff*8  judgment,  was  not  only  groundless,  but  ought 
never  to  have  been  raised. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

**  5th  June  1844. — Tbe  Lord  Ordinary  having  heard  coun- 
sel for  tbe  parties  in  tbe  conjoined  advocations,  and  considered 
tbe  closed  record,  productions,  and  whole  process,  Finds,  that 
tbe  account  libelled  not  having  been  pursued  for  within  three 
years  from  the  date  of  the  last  furnishings,  the  pursuer,  in 
terms  of  statute  1579,  c.  83,  has  no  action,  *  except  be  either 
prove  by  writ  or  oath  of  bis  party;*  but  in  respect  of  the  con- 
tract of  copartnery  pi  educed,  whereby  it  is  established  that 
tbe  partnership  between  the  defenders,  Galloway  and  Ander- 
son, subiiisted,  at  all  events,  till  ist  May  1839,  both  partners 
being  expressly  prohibited,  pending  its  endurance,  to  be  *  inter- 
ested, dirfctly  or  indirectly,  in  any  other  trade  or  business;* 
and  tbe  detender,  John  Galloway,  having  *  the  more  imme- 
diate and  general  charge  of  (he  warehouse  and  coropiing-hoase 
department  of  tbe  business,  and  of  the  books  and  cash  of  the 
company,'  finds  that  the  letter  or  order  of  13th  Maich  1889, 
which  is  in  tbe  handwriting  of  the  said  John  Galloway,  and 
which  is  dated  from  57  Ingram  Stre<;t,  the  admitted  place  of 
bu<«iness  of  the  company,  ii*,  notwithstanding  its  being  sub- 
scribed in  tbe  firm  of  *  Galloway  and  Company,'  instead  of 
the  defenders*  ordinary  firm  ot  *  Galloway  and  Anderson,' 
to  be  regarded  in  tbe  whole  circumstances,  and,  with  reference 
to  its  own  very  special  terms,  more  especially  in  a  question 
with  the  pursuer,  as  the  writ  of  the  defendeis,  and  to  receive 
effect  as  such  :  Finds  the  ordering  of  the  goods  libelled  to  be 
babilely  established  by  said  letter :  Finds  that,  by  said  letter, 
the  pursuer  wat  directed  to  address  and  forward  the  goods  to 
*  our  new  place,  125  Buchanan  Street,  to  which  we  move 
soon;*  and  finds  it  expressly  admitted,  in  various  passages  of 
the  record,  and  more  especially  in  the  defenders*  answer  to  tbe 
sixth  statement  for  the  pursuer,  as  well  as  in  their  own  state- 
ment, article  four,  that  tbe  xaid  goods  were  addressed  and  for* 
warded  accurdmgly :  Finds  it  further  admitted  that  the  goods 
were  actually  delivered  in  terms  of  said  address;  and  finds, 
wiih  reference  to  tbe  defenders'  allegation  that  tbe  same  were 
so  delivered,  not  to  the  defenders*  company  of  Galloway  and 
Anderson,  but  to  an  alleged  separate  company  carried  on  under 
the  firm  of  Galloway  and  Company,  that,  in  a  question  with 
the  pursuer,  wbo  was  misled  by  the  act  of  tbe  defender's  part- 
ner and  prapositus  Galloway,  and  who  is  not  answerable  for 
any  fraud  which  that  individual  may  have  committed  as  against 
bis  copartner,  there  is  no  legal  relevancy  iti  the  allegation  : 
Finds,  moreover,  that  an  invoice  of  tbe  goods  libelled  having 
been  transmitted  by  the  pursuer  through  the  post-otfice,  ad- 
diessed  to  tbe  defender's  firm,  the  said  invoice  is  admitted  to 
have  been  received  by  the  defender  Anderson  *  in  the  begin- 
ning of  May,'  and  the  same  was  actually  recovered  pendente 
proceasu  by  diligence  out  of  his  possession  :  Finds  that,  though 
the  said  defender  was  thus  certiorated  ot  the  whole  matter,  be 
took  no  step  to  repudiate  tbe  said  invoice,  or  tbe  transaction  to 
which  it  had  reference,  or  to  pot  the  pursuer  upon  his  guard, 
supposing  the  goods  to  have  leally  got  into  wrong  custody  : 
Fmds,  on  tbe  contrary,  that  the  said  defender,  having  had  tbe 
said  invoice  for  a  considerable  space  in  bis  possession,  wrote  for 
tbe  first  time  to  the  pursuer  on  tbe  4th  June,  giving  notice  of 
tbe  dissolution  of  bis  partnership  with  Galloway,  and,  without 
farther  explanation  or  comment,  adding, — *  If  you  have  any, 
claims  against  the  firm  of  Galloway  and  Anderson,  1  request 
the  favour  of  your  transmitting  the  same  to  me,  specifying  whe- 
ther the  goods  were  ordered  verbally  or  by  letter,  and  to  whosa 
address  they  were  forwarded  :*  Finds  it  expressly  admitted  in 
tbe  record  that  the  puniier  (unless  he  was  a  creditor  for  tbe 
goods  io  question)  bad  at  this  time  oo  other  claim  whatever 
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against  the  defender's  company  :  Find«  that  the  purs  tier  baYinff, 
in  obedience  to  the  defender's  request,  transmitted  a  state  of 
bis  claim,  the  defender  Anderson,  in  his  letter,  dated  ]5tb  June, 
(which  announced  that  his  partner  Galloway  had  absconded, 
and  that  he  was  thereby  placed  under  the  necessity  of  calling  a 
meeting  of  the  company's  creditors,  at  which  meeting  he  re- 
quested the  pursuer's  attendance,)  while  he  alleged  that  *  none 
of  the  goods  contained  in  your  letter  were  ever  received  by  6. 
and  A.,  nor  were  they  ordered  with  my  knowledge,'  distinctly 
recognized  the  pursuer's  claim  as  a  subject  of  outstanding  and 
unsettled  demand,  and  which  was  to  be  left  on  the  footing, 
that,  *  of  course,  if  you  establish  the  fact  that  the  goods  were 
ordered  by  G.  and  A.,  their  estate  will  be  liable:'  Finds,  that 
thereafter  the  said  defender  included  the  pursuer's  claim  as  a 
claim  *  disputed  in  the  meantime,*  in  a  state  of  the  company's 
affairs  made  up  and  submitted  by  him  to  the  creditors,  with  a 
view  to  a  composition  arrangement ;  and  that,  with  reference 
to  the  said  stare,  such  an  arrangement  appears  accordingly  to 
bare  been  carried  thiough,  at  least  as  regards  a  considerabU 
portion  of  the  creditors:  Finally,  finds  it  admitted,  that  neither 
under  this  arrangement  (to  which  the  pursuer  does  not  seem  to 
have  been  a  consenting  party.)  nor  otherwise,  has  any  pay- 
ment, in  respect  of  the  debts  libelled,  ever  been  made  by  the 
defenders  to  the  pursuer  :  Therefore,  on  the  whole  matter,  ad- 
vocates the  cauRe,  and  recals  the  judgment  of  the  Court  below  : 
Finds  the  said  debt,  both  as  to  its  constitution  and  sub»i(<tence, 
vufBciently  proved  by  the  writ  of  the  defenders,  coupled  with 
their  express  admissions  upon  the  record,  which  the  law  holds 
to  be  equivalent :  Finds  that,  in  the  circumstances,  there  is  no 
room  for  the  plea  of  prescription  :  repels  the  same  accordingly ; 
and  decerns  in  terms  of  the  libel,  with  expenses  both  in  this 
and  in  the  Infeiior  Court ;  appoints  an  account  of  said  expenses 
to  be  given  in;  and  remits  the  same  to  the  auditor,  to  tax  and 
report. 

**  Note. — Had  the  letter  of  13th  March  been  subscribed  in 
the  firm  of  *  Galloway  and  Anderson,'  there  cuuld  not,  it  is 
thought,  have  been  even  a  plausible  question  raised.  The 
fraud  of  a  partner  ia  not  to  be  visited  against  a  bona  fide  third 
party  ;  and  the  order  being  given  in  the  strict  line  of  the  com- 
pany's business,  and  implemented  in  terminis  by  one  in  the  pre- 
vious habit  of  dealing  with  the  company,  the  after  misappro- 
priation of  the  goods  by  Galloway,  a  partner  of  the  company, 
is  nothing  to  the  purpose. 

**  The  use  of  a  different  firm  (Galloway  and  Co.)  makes  the 
question  not  quite  so  simple.  But  this  circumstance  taken  per 
$e  does  not,  as  against  the  whole  other  features  of  the  case, 
appear  sufficient  to  alter  the  result.  Looking  to  the  whole 
terms  of  the  letter,  it  was  obviously  intended  and  calculated  to 
induce  a  belief  in  the  pursuer's  mind  that  the  order  therein  con- 
tained was  one  in  continuance  of  the  original  partnership  busi- 
ness. The  pursuer  had  had  no  notice  of  the  approaching  disso- 
lution of  that  concern,  much  less  of  the  independent  existence 
of  any  new  company  in  the  said  line  of  which  Galloway,  the 
writer  of  the  letter,  was  a  partner.  In  point  of  fact,  the  terms 
of  the  letter  itself  are  negative  of  the  then  existence  of  any 
such  new  concern ;  for,  by  the  defender's  own  story,  Galloway 
and  Company  never  did  business  but  in  the  premises  in  Bucha- 
nan Street.  The  letter,  however,  is  dated  from  Ingram  Street, 
the  place  of  business  of  the  original  concern.  It  speaks  of 
Buchanan  Street  as  *  our  new  place,  to  which  we  are  about  to 
move,' implying  necessarily  that  the  concern  giving  the  order 
waa  one  which  had  not  yet  moved,  and  therefore  could  be  no 
other  than  the  original  Ingram  Street  concern ;  and  all  this  is 
the  act  and  under  the  hand  of  Galloway,  the  partner  and  pr«e- 
poaitui  of  the  original  concern.  It  may  have  been  a  fraudulent 
act  as  regards  the  interests  of  his  copartner ;  but  still  it  waa 
an  act  which  the  pursuer  was  in  good  faith  to  receive  and  give 
effect  to  as  the  act  of  the  company;  and  if  so,  the  letter  mutt, 
in  a  question  with  the  pursuer,  be  regarded  to  all  legal  intents 
as  the  writ  of  the  defenders. 

'*  The  order  hemg^  thus  established  by  writ,  the  rest  of  the 
case  is  clear.  It  is  just  as  if  the  goods  bad  been  furnished  un- 
der an  express  order  of  the  partnership.  It  is  admitted  that  tho 
goo<ls  were  delivered  in  terms  of  that  order;  and  though  in  this 
way  the  ^ooda  appear  not  to  have  actually  come  into  the  bands 
)f  the  original  concern,  this  was  attributable  solely  to  the  con- 


trivance of  Galloway,  iht  prapo$itut  of  that  coneem,  and  tbs 
pursuer  is  not  answerable.  The  proof  of  conatitution  is  thoi 
complete,  and  the  subsistence  of  the  debt  follows  of  eounc ; 
for  non-payment  is  expressly  admitted  ;  and,  indeed,  the  whole 
character  of  the  defence  excludes  it. 

**  This  is  independent  of  any  inference  from  the  after  coo- 
duct  of  the  defender  Anderson,  and  the  terms  of  hia  corres- 
pondence with  the  pursuer ;  but  these  circumstances  also,  keep- 
ing in  view  that  the  defender  was  all  the  while  in  posaeasion  of 
the  invoice  actually  rendered  in  the  name  of  his  own  firm,  Gtl- 
loway  and  Anderson,  go  to  strengthen  the  general  conclusion, 
and  to  leave  the  question  at  this  moment  precisely  where  it 
stood  from  the  beginning,  when  he  wrote — *  Of  course,  if  yea 
establish  the  fact  that  the  goods  were  ordered  by  G,  and  A., 
their  estate  will  be  liable.*  " 

Galloway  and  Anderson  reclaimed,  pleading — 

That  the  action  was  incompetently  brought  in  the  Inferior  CcnaX. 
It  was  clear  law  that,  to  constitute  a  debt  against  a  diaaolred 
company,  it  was  essential  to  call  tho  whole  partners,  (John- 
stone V,  Duncan,  20th  Jan.  1824 ;  2  S.  and  D.,  625.  Geddies  p. 
Hopkirk,  2d  June  1827 ;  5  S.  and  D.,  747,  overruling  M'Tavish 
V.  Saltonn,  3d  Feb.  1821.  Dewar  v,  Munnoch,  23d  Feb.  1631 ; 
9  S.  and  D.,  487,  and  F.  C.  May  r.  Matthews,  24th  Jan.  1833 ; 
11  S.  and  D.,  305.  M*Eachren  v.  MTherson,  3d  July  1824;  3 
S.  and  D.,  211.  Blackwood,  M.  8237.  Reid  t\  Turner,  23d 
June  1830 ;  8  S.  and  D.,  960.  Darling's  Process,  i.  116.  Blac- 
Glashan's  Process,  §  356,^  ^id  such  being  the  case,  and  one  of 
the  partners  being  domiciled  abroad,  the  proper  and  only  com- 
petent forum  was  by  action  in  the  Court  of  Session.  The  plea 
was  still  open,  for,  though  by  the  minute  of  Sth  December  184i, 
parties  had  agreed  to  hold  Galloway  cited  as  by  letters  of  sup- 
plement^ all  objection  to  the  competency  of  the  step  was  reserved, 
and  it  had  b^n  solenmly  found  in  the  case  of  M^Eachren  r. 
MTherson,  (3d  July  1824;  3  S.  and  D.,  211,)  in  a  precisely 
similar  case,  that,  even  had  letters  of  supplement  beon  used, 
such  procedure  was  incompetent 

Answered — 
Tliat,  from  the  terms  of  the  minute,  it  must  bo  held  that  the  re- 
claimer had  waived  the  objection,  but,  besides,  as  he  had  only 
advocated  as  to  expenses,  and  brought  under  review  the  in- 
terlocutor of  the  Sheriff  repelling  the  preliminary  defence,  and 
sustaining  his  jurisdiction,  it  was  too  late  to  enter  upon  it  To 
have  entitled  him  to  be  heard  on  the  point,  his  advocation  should 
have  been  in  general  terms. 

Replied — 
That  the  minute  was  too  clear  for  argument,  and  kept  the  ob- 
jection open:  That  as  all  the  interlocutors  were  in  the  re- 
claimer's favour,  except  the  single  finding  as  to  expenses,  he 
could  only  advocate  against  such  finding ;  and  that,  as  tho  re> 
spondents  had  brought  up  the  whole  case  on  the  merits  by  their 
counter  advocation,  the  whole  case  was  in  Court,  and  he  was 
entitled  to  be  heard  upon  any  point  in  the  cause.  Thb  fol- 
lowed from  the  case  of  Haldane's  Trustees  v.  Mutrie  and  Low, 
23d  May  1844,  ante,  vol.  xvi.,  p.  471. 

The  Court  were  of  opinion  that  the  reclaimer  was 
foreclosed  from  stating  the  objection,  in  respect  of  his 
advocation  being  limited  as  to  expenses,  and  not  ex- 
pressed generally. 

On  the  merits,  it  was  argued — 
That  the  letter  libelled  on  could  not  be  viewed  as  the  writ  of 
Galloway  and  Anderson,  because,  ex  facie,  and  till  the  contrazy 
was  proved,  it  was  the  writ  of  a  separate  firm,  viz.,  Galloway 
and  Company,  which,  it  was  admitted  had  earned  on  business 
in  a  difierent  street  from  Galloway  and  Anderson,  though  trad- 
ing in  the  same  Une.  No  doubt  Galloway  had  written  the  letter, 
but  there  was  no  proof  that  it  was  written  in  Ingram  Street, 
though  dated  there.  Consequently,  the  presumption  was,  thai 
the  order  was  not  in  the  ordinary  course  of  business  of  Galloway 
and  Anderson ;  and  therefore,  whether  intended  as  a  fi«ud  or 
not,  the  act  could  not  bind  Galloway  and  Anderson ;  and  the 
same  would  follow  if  the  facts,  as  here,  showed  that  it  was 
meant  as  a  separate  transaction :  Boll's  Com.,  2,  615, 616.  Gow 
on  Partnership,  p.  164.  That  Treacher  did  not,  and  waa  not 
entitled  to  understand  the  order  to  be  for  Galloway  and  Ander- 
son, was  best  eridenced  frx>m  the  Uci  of  the  letter  being  by  a 
difierent  Company,  and  by  his  own  significant  conduct  in  trans- 
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micdog  the  second  and  most  important  fumi»IuDgs,  not  to  Gal- 
loway and  Anderson,  in  Ingram  Street,  but  to  Galloway  and 
Company,  in  Buchanan  Street.  That  was  an  important  fact, 
and  showed  that  he  himself  took  Galloway  as  acting,  not  on 
the  credit  of  the  old  firm,  but  on  that  of  the  new  concern,  and 
so  liberated  Galloway  and  Anderson.  Supposing  a  bill  had 
baea  granted  by  Galloway  and  Company,  could  Treacher  have 
charged  Galloway  and  Anderson  ?  Such  would  be  impossible.  It 
might  be  competent  to  charge  Anderson  as  a  partner  of  Galloway 
ani  Company,  on  the  ground  that  Treacher  had  been  induced 
to  believe  that  the  companies  were  the  same,  but  until  he 
proved  that,  the  charge,  on  a  suspension,  which  must  have  been 
passed,  could  not  have  been  sustained.  The  same  argument 
would  hold  good  if  Galloway  and  Company  had  granted  a  gua- 
rantee in  the  same  terms.  (See  the  case  of  Bowie  v.  Watson, 
M'Knight  and  Company,  11th  June  1830 ;  2  B.  and  M.,  p.  1061.) 
Cousequently,  it  was  plain,  that  until  sometliing  else  was  done, 
the  letter  could  not  be  taken  as  the  writ  of  Galloway  and  Ander- 
son, viz.,  to  prove  that  one  company  was  tlie  same  as  the  other,  or 
that  he  had  been  deceived ;  but  that  was  not  the  case  made  in  tlio 
sammons.  Therefore  the  letter  formed  no  answer  under  the  sta- 
tute. But,  supposing  it  were  held  to  be  the  writ,  it  was  not  within 
the  three  years,  and  could  not  elide  prescription:  Cheap  and  other 
cases,  cited  in  M.  11,111,  11,115  and  11,116;  and  there  were  no 
statements  subsequent  to  the  triennial  period  which  admitted  the 
debt  and  resting-owiug.  The  Lord  Ordinary  had  dealt  with  the 
statements  on  the  record  as  admissions  of  the  debt,  and  he  stated 
that  payment  was  not  averred.  But  that  was  an  erroneous  and 
incompetent  way  of  dealing  with  the  case,  for  those  statements, 
though  setting  forth  the  way  and  manner  in  which  the  reclaimer 
had  traced  the  goods  into  the  possession  of  Galloway  and  Com- 
pany, were  made  up  from  information  he  had  been  able  to  dis- 
cover subsequent  to  the  raising  of  the  action ;  (See  stat.  6,  in  do- 
fences  in  answer  to  pursuer,)  and  it  was  incompetent  to  take  these 
as  deliberate  admissions  affecting  his  own  liability,  (1.)  because 
made  from  information  derived  subsequent  to  the  action ;  and, 
(2.)  because,  as  by  the  Act  of  Sederunt,  and  Judicature  Act,  ho 
wag  bound  to  set  forth  all  his  groimds  erf  defence ;  his  doing  so 
under  such  compulsitor  could  not  affect  the  question,  and  there- 
fore they  could  not  be  token  In  any  sense  as  an  answer  under 
the  statute,  or  answer  the  description  of  the  statutory  writ 
eliding  the  act.  (Alcock  r.  Easson  20th  December  1 842,  supnt, 
vol.  XV.,  p.  147,  and  6  D.  B.  and  M.,  p.  336.)  The  Lord 
Ordinary  was  further  wrong  in  holding  that  the  reclaimer 
ought  to  have  averred  even  payment.  That  was  just  another 
illustration  of  the  injury  arising  frx)m  forgetting  the  statute, 
which  did  not  require  it.  It  was  for  the  pursuer  to  prove,  by 
writ  or  oath,  the  constitution  and  subsistence  of  the  debt ;  not 
for  the  alleged  debtor,  after  the  lapse  of  the  three  years,  to  aver, 
fir  less  to  prove,  the  contrary,  (bee  the  above  case  of  Alcock.) 
But,  besides,  if  the  stonr  of  the  reclaimer  were  taken  as  a 
whole,  he  could  not  possibly  plead  payment.  Such  could  not 
consist  with  his  story  ;  but  still  it  could  only  be  dealt  with  as  a 
whole.  Fortunately,  however,  resting-owing  was  expressly  de- 
nied in  the  7th  statement  in  the  defences,  in  the  6th  plea  in  law, 
and  in  the  argument.  As  to  the  separate  matter  aliout  the  in- 
voice, on  which  so  much  stress  had  been  laid,  nothing  could  rest 
on  it,  as  it  was  delivered  to  Anderson  after  the  dissolution  and 
uisolvency  of  the  firm,  and  long  after  the  period  it  was  possible 
for  Anderson,  by  any  reply,  to  put  a  remedy  within  the  [wwer  of 
Treacher  as  against  Galloway  and  Company.  In  point  of  fact, 
be  answered  it  within  tliree  weeks  of  receiving  it,  by  denying 
that  he  hod  ever  received  the  goods  ;  and  the  insolvency  of  the 
iinn,  and  the  confusion  arising  fh)m  that,  and  the  state  in  which 
Galloway  left  the  firm's  affairs,  formed  a  sufficient  excuse  for  not 
baring  answered  it  sooner  than  was  done. 

At  advising, 

Lord  Justice- General. — I  have  heard  nothing  to  induce  me 
to  propose  any  alteration  un  tbe  interlocutor  of  the  Lord  Oidi- 
nary. 

Lord  FulUrtoH I  think  this  question  attended  with  great 

diffiealty.  It  is  ti  ue  that  the  probation  pro? ided  by  tbe  act 
1579,  to  elide  the  triennial  prescription  which  it  introduces,  bat 
been  construed  with  great  latitude.  Tbe  csfe  for  Treacher 
bat  been  put  upon  tbe  sole  ground  maintainable  under  the  act, 
viz.,  that  it  can  be  proved  that  the  document  upon  which  be 
iviCi  bu  case  is  tbe  document  of  the  defenders,  in  tbe  way  that 
sttj  uhtT  signature  could  be  proved  which  is  denied.  But  in 
tbtt  «id  ril  loch  ^sei  the  signature  is  prinux  facie  the  signature 


of  the  parry,  and  the  burden  of  disproving  it  lies  on  him  whose 
it  id  ex  facie.  In  this  ratte,  the  letter  funrtfled  on  is  totally 
different,  und  it  has  to  be  shown,  in  order  to  support  ir,  that  it 
i»  the  writ  of  G.illoway  und  Anderson,  white  f;rimayact« it  does 
not  appear  to  be  so.  It  does  not  appear  to  me,  if  you  shift 
tbe  ptouf  here,  which  I  think  you  must,  that  Treacher  baa 
proved  that  it  is  tbe  writ  of  Gvlloway  and  Anderson.  It  it  just 
a  quesiion  wherl  er  thi«(  is  the  kind  of  proof  which  the  statute 
requires.  I  doibt  it  much,  though  I  confers  there  is  difficulty 
in  I  ejecting  the  argument  for  Treacher,  after  the  very  loose  way 
in  which  cuses  have  been  decided  in  reference  to  the  statute. 

Lord  Mackenzie, — I  a^ree  with  the  Lord  Justice- General. 
The  answer  to  the  difficulty  of  Lord  Fullertou  is,  that,  iota  re 
perspecia,  the  letter  appeals  tbe  letter  of  the  company  of  Gal« 
loway  and  Anderson.  It  wa9,  in  my  opinion,  so  intended  by 
the  writer,  who  hud  power  to  bind  the  conipany,  and  according- 
ly is,  in  substance  and  effect,  the  letter  of  his  firm.  If  it  were 
provided  by  the  stature  that  the  subscription  of  a  company  to 
such  a  writ  must  be  correct  und  distinct,  then  tbe  argument 
founded  on  it  on  the  other  side  would  be  conclusive.  But  there 
is  no  such  provision  All  that  is  necessary  is  that  it  shall,  in 
the  circuutstunces,  be  considered  to  be  the  wiit  of  the  party.  In 
point  of  fact,  no  document  could  stand  without  the  support  of 
parole  te^itimony  us  to  the  authenticity,  custoily  or  delivery, 
&r.,  and  if  such  be  dis^puted,  you  must  resort  to  some  sort  of 
evidence  to  support  ir.  Here  I  am  satisfied  that  this  was  intend- 
ed to  bind  the  company. 

Lord  Jt'ffrey  cOncnned. 

The  Court  accordingly  adhered^  with  additional  ex- 
penses. 

Lord  Ordinart/,  Ivory Act.  G.  G.  Bell,  G.  Dingwall-For- 

dyce;  Andrew  Dun,  Agent  for  Gaiioway  and  Anderson, — Alt. 
Kutherfurd,  Buchanan,  Maitland ;  John  Culien,  W.S.,— N. 
C/er  A.— [J.C.J 


Iddi  November  1844. 


Second  Division. — (F.L.M.H.) 

No.  10. — Ba:?il  Fisher  and  others,  Pursuers,  v,  Dr 

Henry  Fisheu  and  others,  Defenders, 

Parent  and  Child — Lcgitim —  Where  an  antemtpdul  contract  of 
murriane  settled  the  whole  funds  of  the  parties  upon  the  spouses^ 
and  ^uongeift  liver  of  them  two  in  liferent,  for  tlieir  liferent  use 
aUcnarly^  and  to  tlie  cltildren,  one  or  more,  to  be  procreate  of  the 
iii(irriit(/e  in  fify"  and  tJie  marriage  was  dissolved  by  the  death  of 
the  hushund — Held  that  legitim  was  excluded. 

SucL't'ssion — Collation — Fee  and  Liferent — A  partij  disponed 
heritage  to  a  wife  and  husltand,  "  in  conjunct  fee  and  liferent,  and 
longer  liver  oft/ient,  and  to  Jwnes  Fisher,  tlieir  eldest  son,  his 
heirs  or  assignees  whatsoever,''*  in  fee — Held,  in  the  circumstances, 
that  the  husband  was  far,  and  that  his  son  was  bound  to  collate 
the  heritage  before  sharing  in  his  father's  moveable  property. 

In  the  year  1779,  'Mr  John  Fisher,  writer  in  Dun- 
keld,  was  married  to  Miss  Helen  Kea.  By  an  ante- 
nuptial contract  of  marriage,  the  joint  property  of  the 
parties,  as  well  as  what  either  of  them  should  acquire 
during  tlie  continuance  of  the  marriage,  was  conveyed 
in  farour  of  the  said  spouses,  "  and  longest  liver  of  them 
two  in  liferent,  for  theu*  liferent  use  allenarly,  and  to 
the  children,  one  or  more,  to  be  procreate  of  the  mar- 
riage in  fee."  The  survivor  was  bound  to  educate  and  fit 
out  the  children  in  life.  This  marriage  was  dissolved  by 
the  death  of  Mr  Fisher,  on  19tli  July  1803.  He  was 
survived  by  four  sons,  James,  John,  Henry  and  George. 
Ikirs  Fisher  lived  till  1841.  John  died  unmarried  and 
intestate.  James  and  Henry  were  the  principal  intro- 
mitters  with  their  father's  estate.  James  died  in  1840, 
leaving  testamentary  trustees,  and  Henry  still  survives. 
The  yoimgest  son,  George,  who  was  only  eight  years 
old  at  his  father's  death,  lUed  in  1823,  leaving  an  in- 
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fiint  dtfQghter,  Helen  Anna  Fisher,  who  subsequently 
married  Mr  Fisher  of  FerryhiU. 

An  action  of  count  and  reckoning  was  raised  by  the 
irust-disponees  under  Miss  Helen  Anna  Fisher's  mar- 
iiage*<M>ntraet,  against  Henry  Fisher,  and  the  trus- 
tees of  James  Fisher,  as  trustees  on  the  estate  of  John 
Fisher,  senior.  The  summons  concluded,  Ist,  for  pay- 
ment of  George  Fisher's  legitim,  with  interest  from  July 
1803,  when  they  alleged  it  should  have  been  paid. 

It  concluded,  2e//y,  to  have  it  found  that  certain  lands 
of  Hillhead  should  have  been  collated  by  James  Fisher 
before  he  took  a  share  of  the  moveable  estate  of  his 
father,  Mr  John  Fisher.  These  lands  had  originally 
belonged  to  John  Kea,  the  father  of  Mrs  Fisher,  senior. 
On  12th  July  1791,  John  Kea, 

**  for  the  love,  favour  and  affection,  which  I  have  and  bear  to 
Helen  Kea,  my  youngest  lawful  daugliter,  and  spouse  of  John 
Fisher,  writer  in  Dunkeld,  and  to  the  said  John  Fisher,  and  in 
respect  of  certain  other  causes  and  considerations,"  disponed 
them  "  to  and  in  favours  of  the  said  Helen  Kea  and  John  Fisher, 
in  cor^uiict  fee  and  liferent,  and  longer  liver  of  them,  and  to 
James  Fisher,  their  eldest  son,  his  heirs  or  assignees  whatsoever, 
heritably  and  irredeemably,  in  fee." 

On  20tli  July  thereafter,  John  Fisher  granted  a 
bond  to  John  Kea  for  £200,  which  is  declared  to  be 
the  price  of  the  lands  of  Hillhead,  notwithstanding  that 
tliey  were  estimated  to  be  worth  £500. 

A  record  was  made  up  between  the  parties.  It  was 
pleaded  for  the  pursuers — 1.  That,  in  the  accounting, 
the  pursuers  should  get  credit  for  George  Fisher's  share 
of  legitim,  as  at  the  death  of  his  father,  John  Fisher, 
with  interest  from  that  date ;  and,  2.  That  James  Fisher, 
before  taking  any  part  of  John  Fisher's  moveable  estate, 
should  be  bound  to  collate  the  heritable  subjects  con- 
veyed to  John  Fisher  by  the  disposition  of  12th  July 
1791. 

It  was  pleaded  for  the  defenders — 1.  That  legitim 
was  excluded  by  the  antenuptial  man-iage-con tract,  and 
that  a  provision  for  the  children  in  lieu  thereof  was 
made  of  all  the  property  belonging  to  the  spouses  at  the 
dissolution  of  the  marriage,  subject  only  to  jVIrs  Fisher's 
liferent,  2.  That  as  regards  the  lands  of  Hillhead,  con- 
veyed by  the  disposition  of  12th  July  1791,  James 
Fisher  was  not  bound  to  collate  the  same  with  his 
brothers,  in  respect  that  he  did  not  succeed  to  these 
lands  as  heir  to  his  father,  but  acquired  them  by  a  sin- 
gular title  from  his  gramlfather,  John  Kea;  and,  3. 
That  it  was  not  competent  for  the  pursuers,  after  George 
Fisher's  homologation  of  his  parents'  antenuptial  mar- 
riage-contract, to  challenge  the  same,  either  directly  or 
indirectly. 

Tlie  case  having  been  heard  on  16th  November  1843, 
the  Lord  Ordinary  ordered  cases  upon  the  points  of 
legitim  and  collation,  and  after  having  considered  the 
same,  he  pronounced  the  following  interlocutor,  with 
the  accompanying  note : 

*'  TSth  June  1844. — The  Lord  Ordinary  having  resumed  con-  • 
sideration  of  this  cause,  with  the  revised  cases  and  whole  pro- 
cess, with  reference  to  the  two  points  to  which  the  argument 
in  the  cases  was  directed  hy  apripr  interlocutor.  Into,  Finds  that 
the  children  of  the  marriage  between  John  Fisher  and  Utlen 
Kea  were  barred,  by  the  terms  of  the  antenuptial  contract  of 
marriage  of  these  parties,  dated  in  1779,  from  claiming  legitim 
till  the  death  of  the  said  Mrs  Helen  Kea  in  1841,  she  bRving, 
by  the  said  contract,  an  universal  liferent  of  the  whole  goods 
and  funds  in  commuDion  coolerred  oo  b^r,  voder  the  bnideo  of 


dimenting,  clothing,  edacating,  and  fitting  out  the  efaildrcn  in 
life :  2do,  Finds  that  James  Fisher,  the  eldest  son  bom  of  the 
said  marriage,  is  not  bound  to  collate  the  lands  of  Hiltbead,  in 
respect  of  the  title  under  which  the  fee  of  the  tame  was  dis- 
poned to  James  by  John  Kea,  his  grandfnther;  and  remits  the 
process  and  accounts  produced  to  Mr  William  MoncreiflT,  ac- 
countant, to  make  up  a  state  of  the  succession  of  John  Fisher 
in  terms  of  these  findings ;  but  supersedes  the  transmission  of 
the  process  to  the  accountant  till  this  interlocutor  is  final,  or 
otherwise  till  it  is  reviewed  by  the  Court;  and  in  the  meantime 
reserves  all  questions  of  expenses. 

**  Note The  questions  which  now  occur  for  the  contidera- 

tion  of  the  Court,  arise  in  an  action  commenced  by  certaia 
parties,  as  trustees  for  Mrs  William  Fisher,  a  granddaughter  of 
the  deceased  John  Fisher,  writer  in  Dunkeld,  who  died  in 
1803. 

*'  John  Fisher  was  survived  by ybvr  sons.  The  lady  for  whom 
the  pursuers  act  is  the  only  child  of  George  Fisher,  the  yoange«t 
son.  George  was  in  infancy  at  his  father's  death  in  1803.  He 
died  in  1823,  when  be  was  only  a  few  years  above  mMJnriry. 
His  daughter  was  then  in  infancy,  and  only  attained  major iry  in 
1839.  In  these  circumstances,  although  many  years  eUpseil 
between  the  death  of  old  Fisher  and  the  institution  of  the  pre- 
sent action,  the  claims  of  the  pursuers  are  not  cut  off  by  any 
pleas  of  prescription  or  taciturnity.  There  appears  also  to  be 
no  room  for  any  plea  of  homologation  against  the  pursuers. 

**  The  history  of  the  family,  and  the  grounds  on  which  the 
claims  of  the  pursuers  are  maintained  and  opposed,  are  rery 
clearly  and  satisfactorily  stated  in  the  revised  cases.  With 
reference  to  these,  a  short  explanation  will  suffice  as  to  rhe 
grounds  of  the  Lord  Ordinary's  judgment  on  the  two  point* 
di«cussed  in  the  cases. 

**  I.  The  pursuers,  on  the  part  of  George  Fisher's  daughter, 
claim  legitim^  as  exigible  by  her  father  at  the  death  of  John 
Fisher,  senior,  in  1803,  which,  from  the  long  arrear  of  interest 
that  would  be  computable,  would  form  a  serious  claioi  against 
the  successors  of  John's  widow,  who  liferented  the  whole  sul^ects, 
and  only  died  in  1841.  To  the  claim  of  legitim,  it  is  objected 
that  the  whole  funds  out  of  which  it  could  have  been  claimed 
in  1803  were  conveyed  by  an  onerous  antenuptial  marriage-con- 
tract between  John  Fisher  senior,  and  his  wife,  in  1779,  to  his 
widow,  in  case  of  her  survivance,  in  liferent^  and  io  the  child- 
ren of  the  marriage  in  fee,  and  therefore  that  no  legitim  was 
exigible,  at  least  till  the  widow's  death  in  1841.  The  pursuers 
answer,  that,  as  the  contract  of  marriage  did  not  bear  that  the 
provision  thereby  made  for  the  children  should  be  in  full  of 
legitim,  it  did  not  exclude  the  chim  of  George  Fisher  for  bis 
share  of  legitim,  as  in  1803. 

**  It  is  manifest,  however,  that  the  children  could  not  have 
claimed  legitim  in  1803  without  diminishing  the  liferent  interest 
to  the  extent  of  one-third  conferred  on  the  wife  by  her  ante- 
nuptial contract  of  marriage.  If  that  plea  were  sustained,  it 
would  be  virtually  finding  that  such  a  provision  to  a  bride, 
though  one  of  the  stipulations  on  which  the  marriage  has  been 
allowed  to  proceed,  is  null  and  ineffectual  in  law.  This  doc> 
trine  appears  to  the  Lord  Ordinary  to  be  of  great  importance 
in  the  law  of  parent  and  child;  and  therefore  it  deserves  very 
deliberate  inquiry  whether  there  be  any  sound  principle  in  law 
or  good  policy  in  which  a  provision  to  a  wife,  such  as  that  now 
founded  on,  cnn  be  successfully  challenged.  Ac  present  he  finds 
it  difficult  to  discover  any. 

**  When  parties  contemplate  an  union  with  each  other,  they 
have  large  powers  by  law  in  making  such  stipulation  before 
marriage  as  they  think  necessary  for  the  future  comfort  and 
prosperity  of  themselves  and  their  families.  They  may  exclude 
the  legitim  altogether,  perhaps  for  a  small  and  inadequate  pro- 
vision. Afulto  magis,  then  must  it  be  competent  for  them  to  sti- 
pulate that  the  whole  common  stock  shall  be  enjoyed  by  the 
parents  and  survivor  in  liferent,  and  descend  to  the  children  in 
fee,  only  on  the  death  of  the  surviving  spouse.  This  is  truly 
giving  the  children  more  than  legitim^  though  postponing  the 
period  of  payment  during  the  time  that  the  tpoases  themselves 
require  the  use  of  the  fund. 

"  Suppose  it  had  been  provided,  in  such  a  case  at  this,  that 
the  children  should  receive  £100  each  in  full  of  legitim  at  the 
father's  death,  no  doubt  could  exist  of  the  ntlidity  of  thet  sti* 
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ptthtion ;  but  sorely  the  proviiion  of  the  whole  eommoa  stock 
to  the  family^  on  the  death  of  the  sarriving  pareDt,  is  a  much 
more  advantageous  stipulation  to  the  children. 

**  Hence,  if  there  be  no  legal  principle  on  which  such  a  con- 
tract as  the  present  can  be  impeached,  it  is  thought  that  it  is  in 
different  views  most  expedient  that  it  should  be  sanctioned  and 
enforced  in  the  administration  of  the  goods  in  communion.  It 
would  be  contrary  to  the  common  interest  of  families,  as  well 
SI  to  the  just  rights  of  parents,  if  children  were  allowed  to 
rUllenge  and  set  at  nought  an  antenuptial  contract  securing  a 
liferent  of  the  common  stock  and  conquest  to  the  parents  and 
thesarrivor,  with  a  right  of^ee  in  the  whole  to  the  children. 
And  it  will  probably  be  found,  that  in  general  the  provision  of 
8  general  liferent  to  the  widow  is  a  most  beneficial  arrangement 
for  families.  The  provision  would  imply  an  obligation  on  the 
wife  (which  is  here  specially  expressed)  to  aliment,  upbring 
Slid  educate  the  family;  and  if  so  qualified,  the  liferent  of  the 
widow  is  often  the  best  mode  of  securing  the  permanent  benefit 
sod  welldoing  of  the  children. 

*'  The  plea  of  the  pursuers  in  support  of  their  constituent's 
claim  of  legitim  seems  to  be  rested  mainly  on  the  well-known  rule, 
tbtt  legitim  is  never  held  to  be  compensated  or  discharged  by 
any  separate  provision,  unless  it  expressly  bears  to  be  in  full  of 
Ugiiim,  That  maxim  in  the  abstract  is  indisputable ;  but  the 
question  here  is,  whether  legitim  can  be  claimed  out  of  funds 
the  liferent  of  which  has  been  legitimately  provided  to  the  wife 
by  an  antenuptial  marriage-contract?  Have  children  ever  been 
allowed  to  reduce  or  object  to  such  a  contract  in  respect  of 
their  legitim?  On  reviewing  the  authorities,  there  appears  to 
be  no  case  which  affords  any  sanction  to  that  doctrine. 

'*  On  the  contrary,  it  has  been  twice  ruled  in  this  Court, 
thst  when  the  whole  stock  and  conquest  are  settled  in  an  ante- 
nuptiiil  contract  of  marriage  on  the  wife  in  liferent,  and  the 
children  in  foe,  it  bars  the  legitim,  at  least  as  exigible  at  the 
husband's  death.  This  was  found  in  the  case  of  Stirling  of 
Glorat  in  1732  (reported  in  Elchies  voce  Legitim,  No.  1.)  and 
sfrer wards  in  the  case  of  Home  v.  Watson  in  1757,  reported  by 
Kilkerran,  5  Brown's  Supplement,  p.  330. 

**  But  it  is  said  that  these  decisions  are  outweighed  and  over- 
ruled by  the  decision  in  the  House  of  Lords  in  the  case  of 
Burden  against  Smith  in  1738,  reported  by  Elchies  voce  Mu- 
tual Contract,  No.  7.  The  case  of  Burden,  however,  is  quite 
iniipplicable  to  the  present  question.  It  is  only  necessary  to 
read  the  statement  of  the  case  as  argued  in  the  House  of  Lords 
(reported  in  Craigie  and  Stewart's  Reports,  p.  214,)  to  perceive 
that  no  such  question  as  arose  in  Stirling  and  Home's  cases, 
and  as  occurs  here,  could  have  been  tried  there.  The  whole 
stock  and  conquest  were  not  provided  to  the  widow  in  Burden's 
case,  but  only  one- half  thereof,  so  that  there  was  abundance  of 
free  fond  left  in  the  other  half  to  answer  the  claim  of  legitim  at 
the  date  of  the  father's  death.  The  Court  of  Appeal  certainly 
found  legitim  due  in  thnt  case,  but  that  decision  affords  not  the 
most  remote  inference  that  a  settlement  by  antenuptial  contract, 
of  the  liferent  of  the  whole  conquest  on  the  surviving  parent, 
would  have  been  invalid  or  challengeable  by  the  children. 

*'  It  will  be  remarked,  however,  in  going  over  the  cases,  that 
the  brief  notice  of  the  case  of  Stirling,  in  Elchies  voce  Legitim, 
is  very  inaccurate.  It  is  so  expressed  as  to  lead  the  reader  to 
iuppose  that  that  case  (which  occurred  in  1732)  was  appealed. 
But  the  extracts  from  the  journals  given  by  Mr  Swinton,  show 
that  Stirling's  case  was  never  carried  to  the  House  of  Lords. 
The  meaning  of  Lord  Elchies,  therefore,  (or  of  the  editor  of 
his  decisions)  is,  that  the  point  ruled  in  Stirling's  case  in  1732 
was  overruled  by  the  subsequent  judgment  of  the  House  of 
Lords  in  Burden's  case  in  1738.  But  it  has  been  shown  that 
this  is  a  mistake,  and  that  Burden's  case  was  decided  on  spe- 
cialties of  its  own,  which  essentially  distinguish  it  from  Stir- 
hag's,  Home's,  and  the  present.  Accordingly,  Burden's  case 
was  never  alluded  to  in  the  latter  case  of  Home  and  Watson  in 
1757,  probably  because  it  was  known  by  well-informed  men  in 
the  profession  that  it  was  not  in  point. 

'*  The  pursuers  take  one  distinction  as  to  the  provision  here 
of  tbt  liferent  of  the  stock  and  conquest  to  the  widow,  the  force 
of  whkh  the  Lord  Ordinary  is  at  a  loss  to  perceive.  It  is  said 
that  no  fedeqiMte  ttipohitiona  were  made  in  the  contract  of  mar- 
ri^t  w  liMfii  during  the  bHtband't  UUy  the  stock  and  coo* 


quest  for  the  widow's  liferent  beyond  the  special  tam  of  10,400 
marks  Scots,  to  be  invested  in  trustees  for  the  future  use  of  tb« 
spouses  in  liferent,  and  the  children  in  fee.  But  surely  that 
circumstance  cannot  affect  the  widow's  provision  of  liferent 
when  the  period  for  its  vesting  arises.  The  administration  of 
the  conquest  was  no  doubt  left  with  the  husband  during  the 
subsistence  of  the  marriage,  of  course  with  a  view  to  its  in« 
crease  and  advantageous  management.  But  when  the  death 
of  the  husband  occurs,  and  when  the  fund  is  capable  of  being 
traced  and  vindicated  for  the  wife's  liferent,  her  claim  cannot 
be  affected  by  the  mode  in  which  it  was  previously  invested 
or  used  by  the  bubband  for  the  common  benefit  of  the  family. 

*'  II.  The  other  question  argued  in  the  revised  cases  relates 
to  the  demand  of  the  pursuers  on  the  defenders,  as  now  in  right 
of  James  Fisher,  the  eldest  son  of  John,  to  collate  the  lands  of 
Hillhead,  acquired  by  James  Fisher  from  bis  grandfather.  On  the 
grounds  stated  in  the  defender's  case,  it  is  thought  that  there  ia 
no  room  for  collation.  The  subjects  in  dispute  were  conveyed 
to  James  in  fee  by  his  grandfather,  John  Kea.  It  is  true  that 
John  Fisber  paid  £200  of  the  price  of  the  lands  of  Hillhead, 
but  as  that  property  was  estimated  as  worth  £500,  the  pay- 
ment of  £200  is  manifestly  the  portion  of  the  price  correspond* 
ing  with  the  value  of  John's  liferent. 

**  There  was  also  included  in  the  conveyance  by  John  Kea 
to  his  grandson,  James,  a  house  and  garden  at  Dunkeld.  As 
the  history  of  this  subject  is  not  specially  detailed  in  the  cases^ 
it  is  left  to  parties  to  be  farther  heard  on  it  if  they  see  cause." 

The  pursuers  reclaimed.     At  advising, 

Lord  Justice- Clerk Had  this  case  come  before  us  in  an 

earlier  stage,  I  am  not  prepared  to  say  that  I  could  have  con- 
curred in  the  propriety  of  the  course  of  procedure  adopted.  The 
interlocutor  of  the  16th  November  1843  appoints  the  parties  to 
prepare  cases  upon  the  points  of  Legitim  and  Collatioii. 
But  there  remained  on  the  record  a  very  serious  question,  to  which 
the  defenders  attach  great  importance — a  plea  of  homologation 
and  acquiescence,  depending  upon  a  variety  of  matters  of  fact^ 
and  requiring  probably  the  examination  of  various  witnesses^ 
who  acted  for  the  parties,  as  to  their  knowledge  of  the  fainily 
affairs  at  the  time  tbey  made  their  inquiries,  and  as  to  the  object 
of  such  inquiries.  Although  the  interlocutor  thus  limited  the 
cases  in  the  most  express  terms  to  the  two  questions  of  law 
above  stated,  the  defenders  most  irregularly  made  a  very  great 
part  of  their  statements  and  argument  turn  on  this  point  of  ho* 
mologation,  in  which  the  pursuers  naturally  followed  them. 
Then  the  Lord  Ordinary,  on  reading  the  cases,  asked  very  natu- 
rally, in  the  interlocutor  of  the  23d  May  1844,  if  the  parties 
intended  to  renounce  probation  on  the  question  of  homologa- 
tion. A  joint  minute  was  then  given  in,  stating  that  the  parties 
consented  to  take  judgment  on  the  points  of  legitim  and  colla* 
tion,  to  which  the  cases  oughc  to  have  been  confined,  but  re- 
served the  right  to  lead  proof  on  the  other  points  in  the  cause. . 

His  Lordship,  on  advising  the  cases,  had  not  recollected  this 
proceduri:,  and  gives  his  opinion  at  once  and  decidedly  in  the 
note  against  the  plea  of  homologation.  Of  course,  any  opinion 
on  that  question  is  premature  and  out  of  place,  because.  1.  The 
cases  were  ordered  on  the  two  points  of  law ;  and,  2.  The  par- 
ties have  proof  to  give  on  that  question  if  necessary.  Now  that 
the  points  of  law  have  been  argued,  and  have  received  decision, 
I  am  willing  to  give  judgment  upon  them :  But  I  regret  tht 
shape  the  cause  took  in  not  clearing  the  case  of  a  question  of 
fact,  which  might  superseile  all  points  of  law,  viz.,  a  deliberate 
adoption  and  settlement  of  all  claims  under  the  deed  of  old 
Mr  Fisher,  and  this  is  the  more  to  be  regretted  if  our  opinion 
on  one  point  shall  lead  after  all  to  an  inquiry  and  proof  on  the 
point  of  homologation. 

•  Upon  the  first  point — the  claim  of  legitim — I  have  no  doubt 
whatever.  Before  marriage,  a  man  is  the  free  and  uncontrolled 
proprietor  of  his  whole  disposable  means  and  fortune,  whether 
actually  possessed  or  aoquirenda.  He  is  at  liberty  to  enter  int« 
any  obligations  he  chooses  as  to  such  property.  And  most  cer- 
tainly he  is  in  a  condition  to  contract  effectually  in  &voor  of  an 
intended  wife  any  obligation  he  thinks  proper  over  the  whole 
property  which  may  then,  or  at  any  future  time,  be  at  hit  dia« 
posal.  Such  obligation  is  a  P'^^^j^J^  ^^  ^  ^*^^  theroforo 
under  ao  onerotia  contract,  antecedent  lo  owriege,  which  mutt 
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he  fulfilled  before  any  claims  to  children  can  aritie.  If  the  oh- 
ligation  entered  into  before  marriage  u  tn  settle  his  whole  pro- 
perty on  his  wife,  whether  in  fee  or  liferent,  that  is  a  valid  and 
f-tfectual  obligation  which  must  be  fulfilled.  The  mnrria^e, 
which  leads  to  the  bitth  of  children,  takes  place  on  the  faiih 
and  in  respect  of  that  obligation.  The  children  are  born  and 
come  into  legal  existence  after  that  onerous  and  valid  ohiigntion 
has  been  contracted.  Hence  they  cannot  subsequently  obtain 
rights,  by  reason  of  being  children  of  that  marriage,  which  are 
to  compete  with,  or  reserve,  or  exclude,  to  any  extent,  the 
efiTect  of  the  obligation  in  favour  of  the  mother  previously  con- 
tracted. 

To  contend,  therefore,  that  a  man  before  marriage  cannot 
effectually  secure  his  intended  wife  in  the  liferent  or  tee  of  all 
bis  disposable  property,  by  reason  of  the  rights  of  legitim  which 
may  emerge  by  the  birth  of  children  by  that  wife,  is  really  an 
absurdity.  And  although  some  parts  of  the  argument  seem  to 
point  to  that  result,  yet  the  plea  seriously  maintained  seems 
to  be,  that  an  express  exclusion  of  the  legitim  in  terms  vras  ne* 
cessary  to  give  effect  to  the  obligation  in  favour  of  the  wife. 
This  is  a  complete  fallacy,  and,  in  truth,  does  not  vary  the  ques- 
tion, which  is  one  of  competency,  before  marriage,  to  contract 
an  onerous  debt.  1.  Exclusion  of  the  legitim  is  only  necessary 
where  a  provision  for  the  child  is  intended  to  be  substituted  for 
it,  and  to  be  in  lieu  of  it.  And  this  is  the  meaning  of  the  ge- 
neral expressions  quoted  from  Mr  Bell,  who,  in  treating  of  the 
right  of  children  to  legitim,  notwithstanding  provisions  in  their 
favour,  declares  that  such  a  provision  does  not  bar  a  claim  for 
legitim  also  on  the  death  of  the  father,  unless  there  U  an  express 
stipulation  to  that  effect.  2.  When  the  father,  before  marriage, 
contracts  the  obligation  as  to  his  whole  means  in  favour  of  the 
intended  wife,  he  thereby  constitutes  an  onerous  debt,  which 
must  be  satisfied  before  there  can  be  any  fund  for  legitim,  and 
hence  the  obligation  excludes  it  of  necessity,  and  there  is  no 
room  for  any  express  exclusion,  for  there  is  no  fund  to  which 
any  provision  in  lieu  of  legitim,  which  is  a  claim  at  the  father's 
death,  could  be  applicable,  and  no  provision  to  be  made  in  lieu 
of  such  claim. 

I  concar  entirely  in  the  Lord  Ordinary's  remarks  on  the  de- 
cisions. 

It  if  quite  true  that  the  terms  of  the  interlocutor,  which  seem 
to  suppose  legitim  might  be  claimed  at  the  death  of  the  wife, 
are  not  quite  correct.  Legitim  is  a  claim  emerging  at  the  fa- 
ther's death.  When,  by  antenuptial-contract,  be  provides  the 
whole  to  the  wife  in  liferent,  and  to  the  children,  after  her  death, 
in  fee,  he  disposes,  by  onerous  obligation,  of  his  whole  fund^,  in 
such  a  way  as  to  exclude  the  claim  of  legitim,  and  gives  him 
the  power  to  substitute  this  other  provision  in  favour  of  the 
children.  But  we  were  informed  by  both  parties  that  the  terms 
of  the  interlocutor  could  not  have  any  practical  effect. 

On  the  second  point — the  question  of  collation  raised  in  this 
case — I  am  unable  to  concur  in  the  interlocutor. 

Looking  to  the  facts  proved  by  the  deeds,  I  must  hold  the 
property  in  question  to  be  a  purchase  by  John  Fiither  the  elder. 
That  it  was  made  on  easy  terms,  through  the  attachment  of 
the  wife's  father  towards  his  daughter,  her  husband,  and  their 
son,  may  be  true.  But  still  it  was  a  purchase  for  a  price,  in 
the  disposal  and  application  of  which  old  Mr  Kea  had  a  great 
interest,  as  a  provision  for  other  descendants  who  might  not  be 
so  well  provided  for. 

Then,  I  am  of  opinion  that,  by  the  terms  of  the  conveyance, 
the  fee  was  in  the  father.  There  is  always  room,  doubtles*,  for 
great  discrimination  and  nicety  as  to  this  class  of  cases,  and 
one  most  carefully  attend  to  the  distinctions  settled  by  previous 
cases,  which  distinctions  seem  to  me  to  rest  on  broad  and  marked 
grounds  of  variance  in  the  terms  employed  in  the  conveyance:*. 

1.  It  bas  been  contended  that  tbe  fee  was  placed  in  the  wife 
by  this  deed.  This  appears  to  me  to  be  adverse  to  principle 
and  all  authority.  It  is  jost  such  a  case  as  that  stated  by 
Erskine,  in  which  he  holds  that  a  conveyance  exactly  in  the 
same  terms  puts  the  fee  in  the  father,  and  that  although  the 
child  of  the  marriage  is  called  nominatim.  I  stated  my  opi- 
nion fully  on  this  class  of  cases  in  Madden  r.  Currie.  I  need 
not  repeat  the  grounds  of  that  opinion.  The  terms  of  the  con- 
veyance in  Forrester  were  quite  diffi*rent ;  and  the  diflTerence  is 
as  marked  between  this  case  and  Burden's,  in  which  the  terms 


of  conveyance  following  the  conveyance  of  conjunct  fee  an4 
liferent  gave  to  the  suivivor  separately  a  fee,  by  catling  io  tbe 
heirs  of  tbe  survivor, 

2.  it  was  contended  that  the  fee  was  in  tbe  son,  James  Fisher 
the  younger.  I  think  that  plea  quite  untenable.  Tbe  cm^h^  oa 
this  deed,  is  the  very  one  chosen  by  Erskine  in  order  to  illus- 
trate and  bring  out  the  operation  of  the  settled  rule  of  Uv 
which  places  the  fee  in  the  father,  notwithstanding  tbe  son 
is  called  nominatim  in  the  deed,  unless  there  is  in  tbe  deed 
itself  other  and  clear  evidence  of  the  intention  to  state  the  lee 
in  tbe  son.  If  the  fee  is  not  in  the  wife,  then  it  makes  no  dif- 
ference that  there  is  a  conjunct  fee  and  liferent,  for  tbe  benefit 
of  a  liferent  to  the  wife.  On  the  latter  question,  therefore,  m 
which  I  entertain  no  doubt,  I  think  tbe  interlocutor  should  be 
altered. 

Lord  Meiliryn, — In  1779,  an  antenuptial  contract  of  marriage 
was  entered  into  between  John  Fisher  and  Helen  Kea. 

Tlu3  husband  dlod  in  1803,  leaving  considerable  funds,  both 
heritable  and  moveable,  which  were  lifcrontcd  by  his  widow, 
who  survived  till  1841. 

The  pursuer,  in  right  of  her  father,  who  was  a  son  of  the 
marriage,  ekims  legitim,  with  interest  from  1803.  The  Lord 
Ordinary  has  not  found  that  legitim  was  excluded  by  this 
antenuptial  contract,  in  wliich  there  is  no  clause  to  that  eSSed ; 
but  he  has  found  that  the  widow  having  lifcrented  the  whote 
funds,  the  claim  for  legitim  is  necessarily  excluded  till  her  death, 
so  that,  although  it  may  vest  on  the  death  of  the  father,  the 
subject  is  so  situated  as  not  to  be  av^able  to  the  child,  and 
tliercfore  interest  cannot  run  upon  it  during  the  subsistence  <rf 
the  liferent.  I  should  rather  have  been  inclined  to  hold  that, 
under  the  provisions  of  this  contract,  which  disposed  of  the 
whole  goods  in  communion  by  giving  the  fee  to  the  children, 
bunlened  with  the  liferent  of  the  survivor,  the  claim  to  legitim 
was  necessarily  excluded,  and  that  each  child  took  his  share  as 
fiar  on  the  dissolution  of  the  marriage,  and  at  the  expiration  of 
the  liferent.  It  will  probably,  however,  come  to  the  same  thing,  to 
state  it  as  a  claim  for  legitim,  with  interest  only  finom  the  death 
of  the  widow.  The  parties  have  treated  it  as  a  case  of  legitim, 
so  the  I^rd  Ordinary  has  found,  that  is  not  reclaimed  against, 
and  we  must  so  hold  it. 

The  next  point  repr.inls  the  collation  by  James  Fisher,  aid 
whether  it  should  include  the  heritage  subject  in  the  deed  of  July 
1791,  by  which  John  Kea  conveyed  his  lands  of  Hillhe&d  to 
Helen  Kea  and  Jolm  Fislicr,  in  '*  coi^unct  fee  and  liferent,  ax¥l 
longest  liver  of  them,  and  to  James  Fisher,  their  eldest  son,  his 
heirs  or  assignees,"  in  fee.  It  is  pleaded  that,  as  James  acquired 
these  lands  by  a  singular  title  from  his  grandfather,  Jolm  Kea. 
liG  is  not  bound  to  collate  them ;  and  this  pica  1ms  been  sus- 
tained on  the  ground  mainly  that  the  subject  was  valued  hj  the 
seller  at  X500,  but  he  made  it  over  for  £200,  which  is  assumed 
to  be  tlie  value  of  the  father's  liferent,  the  conveyance  being 
substantially  intended  as  a  gratuitous  gift  for  James  by  his 
grandfather,  Kea. 

There  is  some  difl^ulty  in  this  view.  I  have  already  noticed 
that  I  incline  to  doubt  whether  there  is  room  for  collation  at 
all,  and  whether  tlw  right  does  not  depend  on  the  provision  in 
the  marriage- contract,  which  declares  the  fee  of  the  conquest  t© 
the  children  of  the  marriage.  But,  holdhi^  that  coUatioa  applies, 
is  it  conquest  by  the  spouses,  or  specially  desthicd  by  the  grand- 
father to  James,  his  grandson,  so  as  to  exclude  collation  on  that 
ground,  giving  it  to  James,  as  disponoc  of  his  grandfather  ?  Tliis 
seems  the  view  of  the  Lord  Ordinary.  But  1  have  a  difficulty  in  so 
viewing  it.  The  narrative  of  the  dceil  contradicts  this  supposi  tion, 
as  it  bears  to  be  granted  "  for  the  love,  favour  and  affection  whica 
I  have  and  bear  to  Helen  Kea,  my  youngest  lawful  daughter,  and 
to  John  Fisher,  her  husband,  and  in  resjx^ct  of  certain  other  canse:^ 
and  considerations.**  These  other  were  the  payment  of  the  X200. 
But  there  is  not  a  word  of  &vour  to  James,  the  disponee,  alleged 
to  be  chiefly  favoured ;  and,  in  terms  of  this  narrative,  Helen 
Kea  is  the  first  disponee  named,  then  her  husband,  showing,  I 
think,  in  whoso  favour  the  abatement  of  the  price  had  been 
made,  not  of  the  grandson.  And  I  cannot  help  thinking  that 
the  further  destination  in  fevour  of  their  eldest  son  was  at  the 
instance  of  the  father,  and  following  out  the  plan  of  his  Pcttle- 
ment  for  his  children,  and  not  of  the  grandfather  at  all,  to  se- 
cure the  liferent  to  his  daughter,  ^flie  bond  which  Fisher  grants 
for  the  price  bearsi,  that  it  was  a  pnrdiaso  by  hon ;  when  ''a 
father  takes  a  right  to  himself  and  liis  son  nomvmtimt,  and  to  his 
son's  heirs,  he  continues  the  only  fiuiv^lAd'hi^^A  is  barely  aa 
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lioir-substitQte  to  him,  though  he  should  he  infeft  hy  his  &thcr 
oa  the  right,"  (Ersk.  iiL  8,  §  35.)  I  think,  then,  tiie  fee  was 
in  the  father  as  a  porchase.  Here,  too,  I  may  notice,  that  Fisher 
never  infeft  his  son,  nor  delivered  the  deed  to  him,  retaining  it 
in  his  possession,  to  dispose  of  the  subject  at  his  pleasure.  Had  it 
really  been  that  the  grandfather  meant  the  conveyance  for  his 
grandson,  selling  the  liferent  only  to  his  son-in-law,  he  would 
hare  stated  thin  in  the  narrative,  and  the  destination  would  have 
been  shown  to  have  been  to  Fisher  and  his  wife  in  liferent,  and  his 
ton  in  fee,  instead  of  putting  his  daughter  foremost  in  the  convey- 
ance, and  then  her  husband,  and  confining  the  cause  of  granting 
it  to  his  &vour  to  them  alone,  without  any  notice  of  his  grand- 
son. Now,  this  leaves  the  presumption  strongly  in  favour  of 
the  supposition,  that  the  son  s  name  appears  solely  at  the  de- 
sire of  his  &tlW,  who  had  acquired  right  to  the  subject  by 
purchase,  though,  no  doubt,  on  &vourable  terms,  as  the  husband 
of  lus  daughter.  I  have  examined  the  cases  referred  to  at  the 
pleading,  and  this  is  the  result  I  have  arrived  at.  I  think, 
then,  that  the  father  was  fiar  of  these  subjects  at  the  time  of 
his  death,  and  that  his  son,  James,  was  heir  alioqui  successurut 
in  them,  although  exjigura  verbontm,  he  may  have  a  title  under 
the  deed  of  his  grandfather.  I  am  inclined  to  hold  that,  viewed 
as  a  case  of  colktion,  he  must  collate  Hillhead. 

Lord  Afonereiff, — I  am  of  opinion,  on  the  fir^t  and  leading  point 
of  the  case,  that  the  claim  of  Ugitim  cannot  be  maintained.  It 
appears  to  me  to  be  a  very  clear  matter  that  the  entire  liferent 
of  the  whole  of  the  husband's  property  baring  been  settled  by 
antenuptial  marriage 'Contract  in  favour  of  bit  wife,  if  she  should 
parrive  him,  there  could  not  possibly  be  any  fund  from  which 
hgiiim  conld  be  claimed  at  the  husband's  death,  otherwise  than 
ftubject  to  the  full  satisfaction  of  that  liferent  as  an  oneroun 
debt.  The  legitim  can  only  be  claimed  from  the  free  personal 
estate  of  the  father  at  his  death.  But  as,  by  onerous  contract, 
be  bad  given  to  bis  wife  the  Hferent  of  his  whole  property  after 
his  death,  that  debt  roust  necessarily  be  paid  before  there  could 
be  any  such ^rec  estate.  I  agree  in  thinking  that  this  excludes 
legitim  altogether. 

The  question  of  collation  here  raised  is  attended  with  much 
difficulty.  I  hive  hesitated,  and  still  hesitate  on  that  question. 
Ac  first  I  was  very  much  influenced  by  the  argument  of  the 
partuers,  that  the  property  came  to  the  deceased  from  his  roa- 
feroal  grandfather.  But  though  this  may  be  true  as  matter  of 
fact,  1  am  now  satisfied  that  it  was  a  purchase  from  Kea,  and, 
by  the  nature  of  the  title  by  which  it  came  to  tht  decea»ed,  it 
muft  be  considered  as  coming  to  him  by  his  father,  unless  the 
fee  was  either  vested  in  himself  or  in  his  mother.  This  is  the 
difficult  point  of  the  case. 

None  of  the  cases  quoted  appear  to  me  to  come  fully  up  the 
present  case. 

In  M*Gregor  v.  Forrester,  it  was  to  the  husband  and  wife  **  in 
conjunct  liferent,  during  all  the  days  of  their  lives,  and  to  the 
longest  liver,  and  their  heirs  and  assignees  in  fee,'*  This  was 
held  to  be  to  the  heirs  of  the  longest  liver,  and  to  place  the 
fee  in  the  survivor.  In  Madden,  it  was  to  the  husband  and 
wife  **  and  longest  liver,  in  conjunct ^e  and  liferent,  and  the 
keirs  of  the  marriage,  whom  failing,  his  or  her  heirs  and  assig- 
rees,"  &c.  As  the  heirs  of  the  marriage  were  necessarily  the 
husbamd'M  hnrs,  the  fee  was  held  to  be  in  him.  In  Burrows,  it 
was  to  the  husband  and  wife  "  in  conjunct  fee  and  liferent,  and  to 
the  survivor  and  their  heirs,"  and  the  fee  was  held  to  be  in  the  sur^ 
vivor.  Then,  in  Mackintosh,  it  was  simply  **  to  the  husband  and 
wife,  and  the  longest  liver  of  them  in  liferent,  and  to  Janet  Mack' 
imtosh  their  daughter,  and  her  heirs,  &c,  in  fee"  and  this  was 
held  to  be  a  fee  in  the  daughter. 

The  present  case  differs  from  them  all.  It  is  (record  p.  41,) 
to  **  the  said  Helen  Kea  and  John  Fisher  in  conjunct  fee  and  life- 
remt^  and  longest  liver  of  them,  and  to  James  Fisher,  their  eldest 
sou,  his  heirs  or  assignees  whatsoever,  heritably  and  irredeemably, 
iufk*.**    In  none  of  the  cases  were  all  three  things  combined. 

If  Ibis  destination  to  the  son  nominatim  be  held  to  be  equi* 
ynUmt  to  "  the  Aetrs  of  the  marriage,"  it  may  be  within  the 
prfaiciple  of  the  case  of  Madden,  and  I  rather  lean  to  this  opi- 
nioau  But  if  the  calling  of  the  nominatim  heir  precludes  this  in- 
fercaee,  I  ihoald  see  no  alternative  but  to  hold  the  fee  to  be  in 
that  MO. 

Thm  pMMge  in  Erskine  (3, 8, 35,  pursuer's  case,  p.  35.)  seems 
lOflwhRfitf  to  solve  this,  as  it  dues  not  relate  to  conjunct 


rights  to  husband  and  wife,  &c.,  but  to  a  very  different  case, 
of  proper  conjuclfees  to  two  strangers  in  the  first  instance,  and 
then  to  father  and  son  as  two  parties  simply  joined  together 
in  words.  It  is  the  paragraph  which  precedes  that  which  ex- 
plains the  effect  of  rights  in  conjunct  fee  and  liferent  to  hus- 
band and  wife,  and  children  or  heirs. 

Zjord  Cockburn, — I  agree  with  your  Lordships  on  both  points. 
The  marriage- contract  gives  a  provision  to  the  children  in  place 
of  legitim.  It  does  not  exclude  the  legitim  expressly,  but  i( 
does  so  necessarily. 

The  Court  pronounced  the  following  interlocutor : 

"  Adhere  to  the  interlocutor  in  so  &r  as  regards  the  first 
finding  therein ;  alter  the  said  interlocutor  in  so  far  as  regards 
the  second  finding ;  and  find  that  the  lands  of  HiUhcod  must 
be  collated:  Read  in  hoc  statu  the  remit  to  the  accountant, 
and  remit  to  the  Lord  Ordinary,  before  renewing  the  re- 
mit to  the  accountant,  to  dispose  of  any  plea  of  homologation 
that  may  now  be  competently  stated  by  the  parties ;  and  reserve 
all  questions  of  expenses." 

Pursuers*  Authorities. — Ersk.  iiL  9,  17.  Anderson,  26th  Feb. 
1799;  Hume's  Coll.,  282.  McDonald,  13th  Dec.  1808;  Hume's 
CoU.,  288 ;  Bell's  Prin.,  §  1 587 ;  Ersk.  iii.  9, 22 ;  iii.  8, 40.  Elchies, 
▼ol.  i.,  voce  Legitim,  No.  I,  17th  July  1732.  Burden,  29th  June 
1738 ;  Elchies,  voce  Mutual  Contract,  No.  7 ;  and  Craigie  and 
Stewart,  Ho.  of  Lords  Rep.,  p.  214.  More's  Notes  to  Stair,  voce 
Executry,  p.  353.  Bell's  Law  Diet.,  roce  Legitim.  Home  1757 ;  5 
Brown's  Sup.,  p.  330.  Johnston,  29th  Nov.  1825 ;  Ersk.  iii.  8, 
35  and  36. 

Defenders'  Authorities.— -Henderson,  26th  July  1782.  Bur- 
rows, 6th  July  1842.  Madden,  22d  Feb.  1842.  M*Grt^or,  3d 
June  1831. 

Lord  Ordinary,  Cuninghame. — Act,  Rutherfurd,  Hector ;  Gra- 
ham and  Webster,  W.S.,  Agents, — Alt  Solicitor-Grcneral  (An- 
derson), More ;  Alexander  Gifford,  S.S.C.,  Agent, — [F.L.M.H.] 


19^/i  November  1844. 


Second  DnrisioN.— <F.L.M.n.) 

No.  11. — James  Jarvis,  Pursuer^  v.  Wiluam  Wotheu- 

SPOON,  Defender, 

Expenses — Compearance — A  party  who  refused  to  sist  hiniseff  after 
appearing  in  a  case  and  getting  leave  to  put  in  a  minute  into  pro- 
cess  sisting  himself  as  defender,  as  executor-creditor  of  a  defunct 
defender, — Held  liable  to  the  pursuer  in  theexitenses  occasioned  by 
his  appearance, 

James  Jarvis  granted  a  bond  to  Robb  and  Anderson, 
writers  in  Glasgow.  The  copartnery  became  bankrupt. 
Robb  was  transported  for  life  for  some  crime.  Jarvis 
brought  an  action  of  reduction  of  the  bond  against  An- 
derson, the  remaining  partner.  The  issues  to  be  tried 
by  jury  were  prepared  and  approved  of,  the  record 
closed,  and  the  cause  appointed  to  be  tried  on  2Gth  De- 
cember 1843.  The  defender  died  on  the  Gth  December 
previous  to  the  trial.  The  porsuer  brought  an  action 
of  transference  against  the  Officers  of  State,  as  repre- 
senting her  Majesty,  to  whom  Anderson's  estates  had 
fallen  as  ultlvia  hceres.  The  Officers  of  State  having  de- 
clined to  appear  as  defenders,  the  Coiu't  were  about  to 
pronounce  an  interlocutor  reducing  the  deed,  in  terms 
of  the  conclusions  of  the  libel.  Before  such  interlocu- 
tor was  signed,  appearance  was  made,  on  Gth  June  1844, 
for  Mr  Wotherspoon,  who  stated  that  he  had  been  a 
creditor  of  Anderson's,  and  was  about  to  take  steps  to 
confirm  himself  as  an  executor-creditor.  The  cause 
was  thereupon  superseded.  Mr  Wotherspoon  got  him- 
self confirmed  as  an  executor  dative  qita  creditor  of  An- 
derson's on  17th  July.  On  19th  Julj  the  Court, 
"  In  respect  that  William  Wotherspoon,  S.S.C.,  now  offers  to 
sist  himself  as  defender,  as  executor-creditor  of  the  deceased 
Alexander  Anderson,  allow  hun  {^gf^lhbii^wliWft^tliat  ef- 
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feet  bj  the  first  bok-day  in  the  ensuing  yacation,  and  allow  the 
pursaer  to  give  notice  of  trial  as  against  the  said  Willimn 
Wotherspoon." 

The  pursuer  gave  notice  of  trial  against  Wother- 
spoon,  obtained  a  commission  and  diligence  for  re- 
covery of  writings,  and  incurred  as  he  alleged  very  con- 
siderable expense  in  preparing  for  the  triaL  On  11th 
September  Mr  Wotherspoon  lodged  a  minute,  craving  a 
prorogation  of  the  time  for  sisting  himEclf.  The  Lord 
Justice-Clerk  allowed  him  until  the  19th  September. 
Mr  Wotherspoon,  after  examining  the  case,  refused  to 
sist  himself,  and  a  minute  was  lodged  on  19th  Sep- 
tember for  a  Mr  Burgess,  sisting  liimself  as  defender,  as 
being  likewise  an  executor-creditor  of  Andei^son's. 

The  Court  was  moved  to  find  Mr  Wother^)oon  liable 
in  exi>enses  incurred  by  the  pursuer,  fi*om  the  period 
of  his  compearance  till  that  of  his  withdrawal. 

It  was  answered^  That  Mr  Wotherspoon,  after  looking 
into  the  case,  luul  determined  not  to  sist  himself,  and 
had  never  been  a  party  to  the  action. 

Lord  Justice-Clerk, — It  is  plain  Mr  Wotherspoon  is  bound  to 
pay  expenses  here.  After  creating  delay  and  expense,  he  does 
not  appear,  but  it  is  surely  reasonable  he  should  be  liable  for  the 
taxed  expenses  subsequent  to  liis  appearance. 

Lord  Moncreiff. — If  a  third  party  appears  in  a  cause  and  pro- 
poses to  sist  himself,  he  is  certainly  liable  in  any  expenses  oc- 
casioned by  his  appearance. 

Lord  Mtdwun. — I  do  not  say  Mr  Wotlierspoon  did  wrong  in  not 
sisting  himself;  it  was  likely  the  most  pnident  course  he  could 
adopt,  but  there  cannot  be  the  slightest  doubt  he  is  liable  in 
exjienses. 

Lord  Cockbum  concurred. 

The  Court  accordingly  found  Mr  Wotherspoon  liable 
in  expenses. 

Act.  Lord  Advocate,  A.  M*Xcill ;  C.  Fisher,  S.S.C,  Agent,— 
Alt.  Kutherfturd,  Maitlaod;  W.  Wotherspoon,  S.S.C,  A^»nt.— 
[F.L.M.H.] 


20th  November  18*44. 


First  Division. — (J.C.) 

No.  12. — ^Thomas  Innes,  W.S.,  Pursuer,  r.  Colonel 

John  Gordon  of  Cluny,  Defender, 

Superior— Vassal— Accretio«— Entail— -Title  to  Object— Jus 
Tertii,  20th  Geo.  II.,  c.  50,  §  16— Process— 27/e  superiority  of  the 
lands  of  A  formed  part  of  the  entailed  estates  of  the  B  family, 
under  Vie  B  entail;  and  C\  who  was  vassal  in  the  lands  of  Ay  took 
the  last  entry  from  the  heir  then  in  possession  under  the  B  entmt» 
/>,  the  next  heir  in  possession^  after  having  completed  a  tide  by  in" 
fsftment  under  the  B  entail^  granted  a  procuratory  for  resigning  the 
a}H)ve  superiority  infav>our  of  himself^  ^c,  ujxtn  which  lie  expedca 
crown-charter  of  resignation,  but  diet  not  take  infefhnent.  lie  then 
sold  the  superiority  in  question  to  A',  the  son  oj  C,  on  condition 
that  a  liferent  vote  should  be  constituted  over  half  of  the  lands  in 
favour  of  any  person  whom  he  (D)  diould  name.  D  then  con- 
veyed to  F  in  uferent  one-half  of  tne  superiority,  by  a  disposition 
containing  an  assignation  to  the  open  precept  ofsasine  in  his  crown- 
charter  of  resignation,  and  on  this  F  was  infeft  Of  the  same 
date,  in  implement  of  the  sale  to  E,  it  was  said  that  D  execute  a 
disposition  in  favour  of  E  to  the  whole  superiority,  subject  to  F*8 
liferent  of  the  half  This  disjx>sition  was  lost.  E  having  been  there- 
after seguestratedj  G  teas  elected  trustee  on  his  estates.  G  sold 
both  the  dominium  utile  a^d  superiority  of  the  lands  of  A.  H 
bought  the  dominium  utile.  J  bought  the  superiority  in  trust  for 
K.  In  consequence  of  the  hss  ofJ/s  disposition  to  E,  L,  the  son 
of  Z>,  concurred  with  E  and  G  in  granting  a  new  disposition  to  J^ 
containing  an  assignation  of  dte  above  precept  inly scroum-eharter^ 
whidi  remained  unexecuted  as  to  the  fee  of  thai  one-half  of  the 
superiority  wIM,  had  been  HferetUed  by  F,  but  renounced  m  J*s 
favour,  J  resigned  this  half  of  the  superiority,  and  got  a  crown' 
charter  in  hisjavour.  J  then  granted  a  disposition  in  favour  ofK, 
and  Oierein  assigned  to  him  the  unexecuted  precept  in  the  last  men- 
Honed  croum-diarter.    It  was  ditcovered,  howeuer,  thai,  in  the 


disposition  which  L,  E  and  G  had  concurred  in  granting  to  J,  6 
blunder  hadbeen  committed.  To  obviate  this,  and  vcMate  K*$  titk 
jure  aecretionjt,  a  new  and  correct  disposition  in  J*s  facmr 
was  obtained  from  L.  This  new  disposition  contained  an  tmitf' 
nation  to  the  ^trerept  of  sasine  in  Us  crownrdworter,  and  J  nw 
infeft  thereon  tn  the  whole  smte^iority.  Kthen  brought  a  declaro^gr 
of  non-entry  of  thai  half  of  the  lands  of  A  in  the  superiority  of 
which  F  had  been  liferentm.  H,  the  purchaser  of  the  dominiom 
utile,  admitted  that  he  was  vassal  in  these  lands,  and  that  they 
were  in  non-entry,  but  objected  to  K*s  title—Held,  Tltai  as  Choi 
taken  an  entry  from  Ifs  author,  and  as  B  derived  his  rig^  frm 
C  through  E,  it  was  jus  tertii  of  him  to  object  to  the  right  ofsspt- 
rioritp  ofD  ;  and  that,  besides,  D^s  right  was  unobjectionable :  That  e 
proving  of  the  teitor  of  the  lost  disposition  was  not  necesnary  in  t4e 
circumstances :  That  objections  under  the  20th  Geo.  II.,  c.  50,  to 
the  alienation  of  the  superiority  were  jus  tertii  of  the  vastsd,  tad 
thai  J's  nett  title  under  the  second  disposition  and  infe/bnenifrm 
L  accresced  to  K*s  title,  but  that  it  was  sufficient  fijr  K,  in  kk 
summons  of  declarator  of  non-entry,  to  Hbel  generally  that  he  rot 
superior  of  the  lands  conform  to  hts  charter  and  sasine,  no  other 
writs  or  titles  being  KbeHed, 

This  was  an  action  of  declarator  of  non-entry  arising 
on  the  following  state  of  the  respecdve  titles  of  Mr  Innes, 
W.S.,  the  superior  and  pursuer,  and  Colonel  Crordon* 
the  vassal  and  defender. 

The  superiority  of  the  lands  of  Barra  was  said  ia 
form  part  of  the  estates  of  the  Macdonald  family,  now 
represented  by  Lord  Macdonald,  and  to  be  included  in 
the  deed  of  entail  of  these  estates,  dated  7th  September 
and  8tli  November  1726,  and  recorded  in  the  Register 
of  Taihsics  11th  June  1836.  In  this  entail,  after  enu- 
meration of  various  debts  by  which  the  estates  were  to 
be  burdened,  there  were  inserted  tlie  usual  irritant  and 
resolutive  clauses,  followed  by  tliis  clause : 
"  Declaring,  nevertheless,  that  notwithstanding  Uie  said  Dnii- 
tations,  restrictions  and  clauses  irritant,  it  shall  be  lawfbl  totlie 
•aid  Alexander  Macdonald  to  contract  debts  to  Uie  extent  of 
the  debts  and  sums  above  mentioned,  wlierewidi  this  prescBt 
right  of  the  estate  stands  really  affected  and  burdened  in  man- 
ner foresaid,  for  the  payment  of  the  said  debts,  and  to  grant 
heritable  rights  and  securities  thereupon  for  the  same,  or  ereo 
to  wadset,  sell  out,  feu  or  dispose  of  as  much  of  the  said  lands, 
heritably  and  irredeemably,  as  will  completely  satisfy  and  pay 
the  haill  debis  according  as  he  shall  find  most  agreeable  for  bu 
interest ;  and  also,  that  it  sliall  be  leisome  and  lawful  to  the 
heirs  above  named  succeeding  in  the  right  to  the  said  estate,  to 
contract  debts,  and  to  grant  heritable  rights  and  securities  upua 
the  same,  impignorate,  wadset,  or  even  sell  and  dispose  imuo 
the  sfdd  lands  and  others  foresaid,  to  the  extent  of  the  said  debts 
which  shall  remain  unsatisfied  at  the  time  of  their  succesiion 
allanerly,  and  no  further." 

It  was  fartlier  specially  declared^ 
**  that  the  haill  burdens,  doclarations,**  &c.,  *'  are  ha«by  expftssly 
appointed  to  be  engrossed  in  the  instruments  of  resignatioo,** 
^\,  ^  throughout  the  whole  oourse  of  saeoession  in  all  time  bere> 
after." 

The  following  is  the  only  special  mention  which  the 
Macdonald  entail  makes  of  the  superiority  of  Barra : 

"Together  with  a  feu-duty  of  forty  pounds  Scots  yearly,  pay- 
able to  the  late  Sir  Donald  Macdonald,  out  of  certain  lands 
belonrang  in  property  to  Macneil  of  Bamy, 

with  the  right  of  superiority  of  the  said  lands  out  of  which  the 
said  feu-duty  is  payable." 

The  dominium  utile  of  these  lands  was  held  by  the  &- 
mily  of  Macneil  of  Barra;  and  the  late  Boderick  Macneil 
of  Ban*a,  the  father  of  Colonel  Macneil,  obtained  an 
entiT  in  these  lands  in  the  year  1818,  by  charter  of 
connrmation  from  Alexander  Lord  l^i^tedonald,  who 
thereby  confirmed  all  the  transmissions  of  the  estate 
since  the  pursuer's  entry  in  1742.  Grodfrey  Lord  Mac- 
donald, the  next  heir  of  tailzie  and  provisioQ  sored 
and  retoored,  granted  a  proeoralory  of  lesignatkNi  ifl 
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faronr  of  himself  and  his  heirs  and  assignees,  of  the 
whole  barony  of  Macdonald,  comprehendmg,  inter  cUia^ 
the  superiority  of  Barra,  upon  which  followed  a  char- 
ter of  resignation  in  1824,  on  which  Lord  Macdonald 
was  infeft  in  1827.  The  Macdonald  barony  was  thus 
Tested  in  Lord  Macdonald,  his  heirs  and  assignees,  in 
fee-simple. 

The  pursuer  alleged  that,  by  a  minute  of  sale,  dated 
Ist  July  1825,  of  which  an  unstamped  copy  only  was 
produced,  Mr  John  A.  Campbell,  W.S.,  as  agent  or 
commissioner  for  Lord  Macdonald,  sold  to  Colonel  Mac- 
neil,  then  vassal  in  the  lands  of  Barra,  and  son  of 
Roderick  Macneil,  the  last  entered  vassal,  tiie  superiority 
of  Barra,  for  £1000,  it  being  farther  stipulated  that  a 
bond  by  Colonel  Macneil  should  be  granted  for  the  price, 
and  also  that  a  liferent  vote  should  be  constituted  over 
part  of  the  lands  in  &vour  of  any  one  whom  Lord  Mac- 
donald should  choose. 

The  cumulo  valued  rent  of  the  whole  estate  of  Barra 
was  £816.  13.  4.  Scots;  but  a  decree  of  division  was 
obtained  in  October  1825,  by  which  this  cumulo  valua- 
tion was  divided,  and  the  lands  now  in  non-entry  were 
found  to  be  valued  at  certain  sums  particularly  specified 
in  the  decree  of  division,  amounting  in  all  to  £411. 
15s.  4d.  Scots. 

In  May  1827,  the  late  Lord  Macdonald  proceeded 
to  execute  a  new  procuratory  of  resignation  in  favour 
of  himself,  his  heirs  and  assignees,  of  the  superiority  of 
Barra  alone,  which,  it  was  said,  contained  the  first 
specific  description  of  these  lands  of  Barra.  It  was 
followed  by  a  crown-charter  of  resignation,  dated  2d 
June  1827,  in  which  the  whole  lands  of  Baira  are  par- 
ticuliurly  described  bearing  reference  to  the  decree  of 
division  of  the  cumulo  valuation  obtained  in  1825. 

In  implement  of  the  transaction  embodied  in  the 
minute  of  sale,  three  deeds  were  said,  by  the  pursuer, 
to  have  been  executed. 

(1.)  A  personal  bond  by  Colonel  Macneil  to  Lord 
Macdonald  for  £999,  as  the  price  of  the  superiority. 

(2.)  An  alleged  disposition,  stated  by  the  pursuer  to 
have  been  lost,  by  Lord  Macdonald  in  favour  of  Colo- 
nel Macneil,  of  the  superiority  of  Barra,  under  burden 
of  the  liferent  of  one-half  thereof  to  the  Honourable 
A  W.  R.  Macdonald,  and  also  under  burden  of  the 
price  contained  in  the  personal  bond  above  mentioned. 
This  disposition,  dated  15th  February  1828,  also  con- 
tained an  assignation  to  the  crown-charter  of  resignation 
obtained  by  Lord  Macdonald  on  2d  June  1827,  and  to 
the  unexecuted  precept  of  sasine  therein  contained. 

Colonel  Macneil  took  infefhnent  on  the  disposition 
and  the  said  unexecuted  precept,  on  the  25th  of  July 
thereafter,  but  his  infefhnent  was  only  in  the  half 
which  was  not  liferented,  and  to  which  this  action  does 
not  relate. 

The  precept  was  thus  unexecuted  as  to  the  other  half. 

(8.)  A  disposition  and  assignation  by  Lord  Mac- 
donald, in  favour  of  his  son,  A.  W.  R.  Macdonald,  in 
liferent  of  that  half  of  the  superiority  of  Barra  com- 
prehending the  lands  of  Balnacraig  and  others,  the 
valvedrentof  which  is  £411.  15.  4.,  being  the  lands 
now  in  non-entry.  This  deed,  dated  15th  February 
1S)8,  also  contained  an  assignation  to  the  open  precept 
^  fat  orown-charter  of  2d  June  1827  for  infeflment 
b  ftt  Bfe^nt  thereby  conveyed.     Upon  this  disposi- 
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tion  and  assignation,  Mr  Macdonald  was  infefl  in  the 
liferent  on  8th  July  1828. 

By  virtue  of  the  above  titles^  the  superiority  of  Barra 
was  said  to  be  vested  in  Ccdonel  Macneil,  subject  to 
Mr  Macdonald's  liferent;  and  so  the  titles  remained 
till  November  1836,  when  Colonel  Macneil  was  se- 
questrated under  the  bankrupt  act,  and  Mr  Charles 
Murray  Barstow,  accountant,  Edinburgh,  having  been 
appointed  trustee,  the  decree  of  the  statutory  adjudica- 
tion conveyed  to  him  Colonel  Macneil's  right  both  to 
the  superiority  (it  was  alleged)  and  to  the  property  of 
Biura. 

Mr  Barstow  exposed  Barra  to  public  sale  in  March 
1839.  The  superiority  of  both  parts — both  the  half 
liferented  by  Mr  Macdonald,  and  the  other  half  in 
which  Colonel  Macneil  was  infefl — were  purchased  by 
Mr  Donald  Home,  W.S.,  at  the  price  of  £800  sterling, 
in  trust  (as  was  stated)  for  the  pursuer.  The  dominium 
utUc  was  subsequently  purchased  by  Colonel  Gordon, 
the  defender,  for  £38,050. 

In  implement  of  the  sale  to  Mr  Home,  a  disposition 
was  executed,  on  26th  March  1841,  in  which  Colonel 
Macneil  and  Mr  Barstow,  with  concurrence  of  the  pre- 
sent L(»*d  Macdonald,  conveyed  to  Mr  Home  that  part 
of  the  superiority  in  which  Colonel  Macneil  had  taken 
infefhnent  under  the  disposition  of  1828.  Lord  Mac- 
donald was  said  to  have  been  made  a  concurring  party 
in  this  disposition,  in  consequence  of  the  alleged  pre- 
vious disposition  by  his  father  to  Colonel  MacneU  in 
1828  having  gone  amisdng.  Lord  Macdonald  had 
been  served  h^  of  line  in  special  to  his  father  in  the 
lands  of  Stratwardell,  on  28th  January  1833. 

To  the  other  half  of  the  superiority  liferented  by  Mr 
Macdonald,  and  to  which  tliis  case  relates,  Mr  Home's 
title  was  thus  made  up. 

(1.)  In  consequence,  it  was  said,  of  the  alleged  dis- 
position of  1828  having  gone  amissing,  as  above  men- 
tioned, the  present  Lord  Macdonald,  as  heir  of  line 
served  and  retoured  to  his  &ther,  the  granier  of  that 
disposition,  disponed  the  subject  de  novo^  with  consent 
of  Colonel  Macmeil  and  Mr  Barstow,  to  Mr  Home,  and 
assigned  to  him  at  the  same  time  the  unexecuted  pre- 
cept contained  in  the  crown-charter  of  1827.  This 
disposition  is  dated  8th  December  1840,  and  26th  Feb- 
ruary and  26th  March  1841,  and  Mr  Home  was  infeft 
upon  the  assigned  precept  on  10th  September  1841. 
In  granting  this  disposition.  Lord  Macdonald  received, 
as  his  father's  heir,  the  price  at  which  Mr  Home  pur- 
chased the  superiority.  The  original  price,  which  had 
been  declared  a  burden  on  the  superiority,  had  not 
been  paid,  and  remained  on  the  personal  bond  of  Col- 
onel Macneil;  and  accordingly  Lord  Macdonald,  on 
receiving  payment  of  the  price  at  which  the  superiority 
had  been  bought  by  Mr  Home,  granted  a  discharge 
and  assignation  thereof  in  his  fiivour,  dated  March 
1841. 

(2.)  Mr  Home  executed  a  procuratory  of  resignation 
in  favour  of  himself,  his  heirs  and  assignees,  dated  18th 
May  1841,  and  thereupon  obtained  a  crown-charter  of 
resignation,  dated  2d  June  1841,  which,  in  so  far  as 
concems  this  half  of  the  superiority,  proceeds  upon  Mr 
Home's  procuratory. 

The  same  crown-charter  of  resignation  was  made  to 
comprehend  the  other  half  of  the  superiori^|[j|kc|^ 
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which  this  action  does  not  relate.  Bat  in  so  far  as  the 
charter  comprehended  that  half,  it  proceeded  upon  the 
procuratory  contained  in  the  disposition  by  Colonel 
Macneil  and  his  trustee,  dated  26di  March  1841. 

Mr  Home  having  thus  acquired  right  to  the  whole 
superiority  of  Barra,  conveyed  it  to  the  pursuer,  Mr 
Innes,  by  a  disposition,  dated  21st  July  1841,  in  which 
he  acknowledges  the  trust  in  his  person  for  behoof  of  the 
pursuer,  and  assigns  to  him  the  unexecuted  precept  of 
sasine  contained  in  the  crown-charter  of  2d  June  1841. 

On  this  disposition,  and  the  assigned  precept,  the 
pursuer  was  infeft,  September  1841,  and  on  2d  Febru- 
ary 1842  he  obtained  a  renunciation  of  the  liferent 
from  Mr  Macdonald,  the  liferenter. 

Afler  the  pursuer's  title  had  been  thus  completed,  it  was 
discovered  that,  in  the  disposition  by  Lord  Macdonald, 
with  concurrence  of  Colonel  Macneil  and  Mr  Barstow, 
in  1841,  Lord  Macdonald  had  erroneously  acted,  in 
granting  that  deed,  upon  the  retour  of  his  service  as 
heir  of  tailzie  and  provision  to  his  father.  To  guard, 
jure  accretWTiis,  against  objections  to  the  validity  of 
the  title  which  had  been  expede,  a  new  conveyance 
was  taken  from  Lord  Macdonald  on  12th  October 
1842,  in  which  his  Lordship  conveyed  de  novo  in  fe- 
vour  of  Mr  Home  the  half  of  the  superiority  in  ques- 
tion, and  correctly  narrated  the  above  mentioned  re- 
tour  of  his  Lordship's  service  as  heir  of  line  to  his 
father.  This  new  disposition  contained  an  assignation 
to  the  precept  of  sasine  in  the  crown-charter  of  1827, 
and  Mr  Home  was  then,  on  27th  October  1842,  again 
infeft  in  the  whole  superiority,  in  virtue  of  the  crown- 
charter,  and  disposition  and  assignation  above  men- 
tioned. 

Colonel  Gordon,  who  admitted  that  he  was  vassal  in 
the  lands  in  question,  and  that  they  were  in  non-entry, 
objected  to  the  title  of  Mr  Lines,  and  refrised  to  ac- 
knowledge him  as  his  superior.  Mr  Innes  thereupon 
raised  a  summons  of  declarator  of  non-entry  against 
him,  in  which  he  libelled  only  upon  his  sasine,  dated 
10th  and  11th  September  1841,  proceeding  on  the 
crowp-charter  of  resignation  in  favour  of  Mr  Home, 
dated  June  1841,  and  the  disposition  and  assignation 
by  Mr  Home  in  his  favour  in  July  following. 

Defences  having  been  given  in,  a  record  made  up> 
and  minutes  of  debate  ordered,  Mr  Innes  pleaded — 

1.  The  defender's  admitted  author  in  the  dominium  utik,  Roderick 
Macneil  of  Barra,  having  taken  an  entry  hy  charter  of  confirma- 
tion from  Alexander  Lord  Macdonald  in  1S18,  his  successor 
in  the  feu  cannot  impugn  the  validity  of  the  title  whidi  stood 
in  the  person  of  Alexander  Lord  Macdonald,  because  no  one 
can  object  to  the  title  of  his  own  author,  or  to  the  title  of 
any  one  upon  the  validity  of  whose  right  the  existence  of  his  own, 
in  whole  or  in  part,  depends :  M*Kenzie  v.  M'Kenzie,  lOth  July 
1S38 ;  16  Shaw,  p.  1326.  2.  It  iajus  tertii  of  the  defender  to  ob- 
ject to  the  title  of  the  pursuer,  on  the  ground  that  Godfrey  Lord 
Macdonald  was  not  entitle<l,  except  under  the  act  20  Geo.  ii.  c. 
60,  §  16,  to  convej  away  the  superiority  in  question,  because  he 
held  it  under  an  entail,  and  that  conve3rance  was  in  contraven- 
tion of  the  entail  under  which  it  was  held,  and  that  his  son 
Wentworth  Lord  Macdonald  could  not  coi^rm  it,  because,  in 
completing  his  own  title,  he  expressly  included  in  it  the  supe- 
rioritj  in  question — ^because  no  one  out  an  heir  of  entail  can 
propone  such  a  challenge — ^because  the  pursuer  is  vested  in  tfauat 
superiority  by  a  complete  and  unchallenged  feudal  title— be- 
cause it  would  be  inconvenient,  absurd  and  contrary  to  the  first 
principles  of  feudal  law,  to  subject  the  superior's  title,  on  everr 
entry,  to  the  scrutiny  of  his  vaissal,  and — because  the  vassal  wiU 
be  iu  perfect  safety  to  take  an  entry,  as  no  deliBct  in  the  supe- 


rior's titlecanaflTectthevalidity  of  the  defender's  infeftment:  (Hb- 
son  Craig  v.  IngUs  Ckxdmm,  16  Shaw,  p.  1332,  affirmed  on  appeal, 
2  Robinson,  p.  446.  Li  point  of  feet,  Godfrey  Lord  MarAiniM 
and  his  son  were  truly  under  no  restraint  as  regarded  tiie  uik 
of  this  sup^ority,  and  committed  no  contraventicm  of  tiie  entiil 
by  disposing  of  it  in  the  manner  already  explained,  inasuradis^ 
by  the  deed  of  entail,  the  heir  in  possession  was  entitled  to  caa- 
tract  debts,  and  sell  the  lands  to  pay  off  the  debts  specified  in 
the  deed  of  entail.  At  the  date  of  the  sale  of  the  superioritv, 
there  were  such  debts  affecting  the  estate,  and  oonsequeotly 
Lord  Macdonald  was  entitled  to  seU.  Farther,  the  deed  of  en- 
tail was  not  recorded  in  tlie  Raster  of  Tailzies  till  1836,  kog 
after  the  sale  of  the  superiority.  The  minute  was  entered  into 
in  1825,  in  implement  of  which  Grodfrey  Lord  Macdonald  exe- 
cuted the  lost  disposition  of  1828.  Ck>lonel  Macneil's  infeftment 
was  limited  to  one-half  of  the  superiority,  and  when  Lord  Mac- 
donald granted  a  disposition  de  novo  of  one-half  c^  the  supe- 
riority in  1841,  the  entail  was  recorded,  but  this  posterior  re- 
cording could  not  protect  either  the  estate  or  the  neir  in  pos- 
session against  the  effects  of  his  ancestor's  onerous  deed  prenoos 
to  the  recording  of  the  entail.  Accordingly,  the  dispositioo  of 
1841  was  granted  merely  in  implement  of  the  previous  truu- 
action,  and  for  the  purpose  of  fortifying  the  purchaser's  title. 
Besides,  as  he  was  served  heir  of  tine  to  his  fether,  and  so 
represented  him  titulo  universalis  he  could  take  up  the  Buperion^ 
of  Barra  only  under  an  obligation  to  implement  the  sale  whica 
had  been  effectually  made  by  his  predecessor,  and  he  was  bound 
to  grant  all  deeds  necessary  to  complete  the  purchaser's  titk^ 
even  though  these  deeds  should  be  in  form  deeds  of  alienatioB. 
The  execution  of  such  deeds,  in  implement  of  a  priofr  eflbctusl 
obligation,  could  in  no  view  be  construed  to  be  a  contravendon 
of  the  entalL  3.  It  is  jus  tertii  of  the  defender  to  maintain  that 
no  effect  can  be  given  to  Lord  Macdon^d^s  dispositions  of  1841 
and  1842,  because,  upon  the  assumption  of  the  superiority  ol 
Barra  liaving  been  conveyed  by  his  predecessor's  disposition  ii 
1828,  his  service  as  heir  of  tailzie  and  provision  could  not  cany 
or  vest  any  right  to  that  subject,  as  the  disposition  by  Godfrey 
Lord  Macdonald  in  1828  gave  Colonel  Macneil  oiuv  a  per- 
sonal right  to  that  half  of  t£e  sux)eriority  to  which  this  actios 
relates,  Colonel  Macneil's  infeftment  induding  only  the  odier 
half  of  the  superiority ;  and  thus  Godfirey  Lord  Macdonald  stood 
infefted  in  fee-simple  in  the  half  of  the  superiority  in  questka. 
There  was  nothing  to  prevent  Godf^y  Lord  Macdonald  from 
executing  a  second  conveyance  of  the  same  subject,  and  if  the 
second  disponee  had  been  first  infeft  he  would  have  exduded 
the  first  disponee  in  a  competition  of  rights.  If  so^  the  eflect 
of  the  disposition  in  1828  had  not  so  effectuallv  divested  God- 
frey Lord  Macdonald  as  to  leave  nothing  in  his  person  wbidi 
could  be  taken  up  by  his  son's  service.  There  was  still,  tbere- 
fbre,  a  power  left  in  the  father  to  execute  a  conveyance,  whidi 
was  transmitted  to  his  son,  like  any  other  right  to  h^itage^  bf 
service.  A  service  as  heir  of  line  in  special  to  an  ancestor  in- 
cludes a  general  service  as  heir  of  line  to  the  same  ancesttn-. 
Lord  Macdonald  cannot  challenge  Mr  Home's  infeftment^  be- 
cause it  proceeds  on  his  own  conveyance,  and  neither  can  Coloiiel 
Macneil  nor  Mr  Barstow,  because  they  consented  to  Ixnxi  Mao- 
donald's  disposition.  It  is  jus  tertii  of  him  to  maintain  that 
the  right  of  his  own  superior,  standing  infeft  upon  a  title  ex 
facie  valid,  is  qualified  by  prior  personal  right  or  latent  convey- 
ance under  the  deed  of  1828,  which  was  never  completed  bj 
infeftment.  4.  It  is  jus  tertii  of  the  defender  to  maintain  that 
the  superiority  of  Barra  is  truly  not  contained  in  any  of  the 
titles  of  Colonel  Macneil  or  of  Lord  Macdonald,  as  his  prede- 
cessor took  an  entry  from  Lord  Macdonald  in  1818,  and  Lord 
Macdonald's  disposition  to  Colonel  Macneil  was  good,  though 
it  bore  to  be  a  disposition  of  the  superiority  of  the  lands  ooliy, 
as  it  has  been  held  that  a  disposition  and  sasine  of  the  domtMum 
directum  was  a  good  title  to  pursue  a  declarator  of  non-entiy : 
Gardner  v.  Trinity-House  of  Leith,  9th  February  1841,  9  Dun- 
lop,  534.  5.  The  objection  founded  on  Mr  Home's  title  is  /m 
tertii  of  the  defender.  Mr  Home's  second  disposition  of  1843^ 
and  infeftment  thereon,  were  adopted  as  prudential  measnrai^ 
and  rendered  his  title  unexceptionable.  Mr  Home's  infeftment 
on  the  second  disposition  fh)m  Lord  Macdonald  aocresced  lo 
and  validated  the  piirsuer's  infeftment  on  the  imexecuted  pie- 
cept  in  the  crown-charter  in  1841.  Resignation  by  a  rmstl 
uninfeft  will  be  validated  jure  accretionis  bv  that  vassal's  aiibss- 
quent  infeftment :  3  Stair  2,  2.  Finallv,  there  was  no  neoetntj 
for  the  pursuer  to  bring  a  proving  of  the  tenor  of  the  loil  ^Bt- 
position  of  1828,  the  imp^r^  o|^i^bl<^  4^  vvfi^VSF  instracted 
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aUtttide.  Besides,  that  disposition  is  not  necessary  to  the  pur- 
suer's title.  The  pursuer  did  not,  and  was  not  bound  to  libel  in 
his  summons  on  an^hing  beyond  the  charter  and  sasine,  which 
constitute  his  existmg  investiture  as  superior. 

Colonel  Grordon  pleaded — 

To  entitle  the  pursuer  to  insist  in  this  action  he  must  instruct 
and  produce  a  valid  and  completed  title  to  the  superiority  in  Ids 
own  person  as  a  crown  vassal ;  but  he  has  not  done  so.    The 
late  Lord  Macdonald's  fee-simple  title  was  no  title  at  all  to  the 
superiority  in  dispute,  because  all  that  was  resigned  in  favorem 
by  him,  and  made  the  subject  of  the  new  investiture,  was  only 
described  as  "  pertaining  in  property  to  Macneil  of  Barra,*** 
which  was  no  description  at  alL    It  vdll  not  do  to  say  that  the 
same  objection  applies  to  the  title  to  the  superiority  in  the  Mac- 
donald  entail,>-either  the  title  in  the  entail  was  good,  or  the 
Maodonald  fiunilv  had  no  title ;  but  they  had  no  title,  for  the 
superiority  was  described  verbatim  as  above.    The  attempt  to 
mend  the  description  by  the  late  Lord  Maodonald  in  the  procu- 
ratory  of  resignation  and  crown-charter  of  1827-8  is  unavail- 
hig;  for  if  he  was  not  validly  infeft  in  the  estate,  he  could  not 
execute  the  procuratonr  cum  effectu.    The  oligect  of  the  transac- 
tion between  the  late  Lord  Macdonald  and  Colonel  Macneil  was 
the  creation  of  a  vote,  and  not  the  actual  and  permanent  trans- 
ference of  the  Boperiority  on  payment  of  the  stipuliUed  price. 
It  cannot  be  maintained  by  the  pursuer  that  a  special  service  as 
heir  of  line  bpr  Lord  Macdonald  to  his  &ther  includes  a  general 
service  as  heir  of  line  to  his  fiither,  to  the  effect  of  enabling  him 
to  take  up  an  open  precept  in  his  father's  charter  of  resignation, 
when  the  whole  personal  right  thereby  said  to  have  been  vested 
in  his  fkther  had  been  wholly  assigncNl  and  conveyed  by  him  to 
Colonel  Macneil  by  the  disposition  and  assignation  of  1888. 
With  regard  to  this  disposition  and  assignation,  the  pursuer 
cannot  fbund  on  it  in  this  action,  unless  he  produce  it,  or  if  it 
be  lost,  re-establish  it  by  a  proving  of  the  tenor ;  but  on  the 
other  hand,  a  proof  of  its  tenor  is  not  necessary  to  fotmd  a  de- 
fence, tho  fact  which  founds  the  defence  being  otherwise  proved. 
As  the  present  Lord  Macdonald  served  as  heir  of  tailzie  and 
provision  to  his  father,  by  which  time  the  Macdonald  entail  had 
been  recorded,  he  had  no  longer  power  to  grant  any  deeds,  whe- 
ther in  implement  of  his  father's  alleged  personiU  obligations  or 
otherwise,  to  the  prejudice  of  the  heirs  of  tailzie.    His  acts 
could  not  defeat  the  jus  ^uasitum  which  the  heirs  of  tailzie  had 
acquired  in  the  superionty  as  part  of  the  tailzied  estate ;  nor 
the  Jus  qwBsituwn  which  the  vassal  had  acquired  in  virtue  of  the 
statute  20  Gea.  ii,  c.  50,  to  become  the  onlv  lawful  purchaser  of 
the  superiority  if  sold.    The  only  title  which  the  pursuer  can 
pretend  to  have  completed  as  a  crown  vassal,  and  the  only  title 
libelled  on  in  the  summons,  is  his  infeftment  following  on  the 
crown-charter  of  1841,  assigned  to  him  by  Mr  Home ;  but  this 
title  is  obviously  inept.    And  as  the  pursuer's  title  to  the  supe- 
riority is  thus  perilled  entirely  on  his  sasine  as  a  crown  vassal, 
in  September  1841,  he  cannot  found  in  tliis  action  on  any  sub- 
sequent titles  not  libelled  on.    But  no  one  can  resign  and  ob- 
tain a  crown-charter  unless  validly  infeft,  and  Mr  Home's  ex 
post  facto  infeftment  could  not  validate  his  previous  resignation. 
Besides,  Mr  Home's  infeftment  was  in  itself  invalid.    It  was 
expede  on  the  crown-charter  1828,  said  to  have  been  assigned  to 
him  by  Lord  Macdonald,  and  it  proceeded  on  Lord  Macdoniad's 
service  as  heir  of  tailzie  andprovision  to  his  fjather,  which  had 
never  been  assigned  to  Mr  Home,  and  which,  if  it  had,  could  not 
have  been  taken  upon  a  fee-simple  precept.    As  neither  Lord 
Maodonald  nor  Mr  Barstow  had  become  liable  in  absolute  war- 
randice to  Mr  Home,  nor  Mr  Home  to  the  pursuer,  Mr  Home's 
second  infbftment  cannot  be  held  to  accresce  to  the  latter,  as 
absolute  warrandice  is  the  foundation  on  which  accretion  rests. 
Farther,  an  acknowledgment  by  the  vassal  of  the  tailzied  title 
of  the  late  L«ord  Maodonald  cannot  be  construed  as  an  ac- 
knowledgment of  the  validity  of  a  fee-simple  title  subsequently 
made  np  in  the  person  of  his  Lordship  or  his  successor.    As  at 
taking^  Mr  Home's  second  infeftment,  the  missing  disposition 
and  asrignation  by  Lord  Macdonald  to  Colonel  Macneil  was  not 
prodooed  to  the  notary,  so  the  link  connecting  Colonel  Macneil 
with  the  saperiority  was  awanting,  and  the  infeftment  was  null, 
no  title  luiTiiig  been  produced  to  the  imexecuted  precept  in  the 
erowD-^iarter  1828,  assigned  by  the  above  disposition  and  as- 
rigniitkm  to  Colonel  Macneil.     Therefbre,  if  Colonel  Macneil 
sitber  Iwi  jgnuited.  or  shall  grant  a  disposition  and  assignation 
of  tiiovnvfciritty  in  dispute  hi  favour  of  any  third  par^,  such 
tfaM|«fl^f,  on  yitkhictioii  of  that  deed,  and  of  the  disposiUon 


and  assignation  of  Feforaary  1828,  or  a  decree  of  proving  the 
tenor  thereof;  together  with  the  open  precept  in  the  crown-charter 
of  1828,  would  obtain  the  first  infeftment  in  virtue  of  the  right 
granted  to  and  flowing  through  Colonel  Macneil,  and  conse* 
quently,  would  be  preferable  to  all  parties  who,  knowing  of 
the  existence  of  the  disposition  in  favour  of  Colonel  Macneil, 
must  be  held  also  to  know  that  he  might  have  in  the  mean  time 
assigned  away  liis  right,  and  delivered  the  disposition  of  Feb- 
ruary 1828  to  his  assignee. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

**  Sth  June  1844.— The  Lord  Ordinary  having  resumed  consi- 
deration of  this  cause,  with  the  revised  cases,  title-deeds  pro- 
duced, and  whole  process.  Finds  that  the  title-deeds  and  writs 
produced  by  the  pursuer  sufllcieotly  establish  that  he  now  has 
an  apt  feudal  title  in  his  person  to  the  superiority  of  the  lands 
libelled  on,  at  least  in  a  question  with  the  defender,  as  the  suc- 
cessor of  Colonel  Roderick  Macneil  of  Barra,  who  was  the  eldest 
son  of  Roderick  Macneil,  the  vassal  last  infeft :  Therefore  sus- 
tains the  said  title,  and  repels  the  defences,  in  so  far  as  founded 
on  objections  thereto ;  and  in  respect  the  record  and  the  cases 
relate  entirely  to  these  objections.  Finds  the  pursuer  entitled 
to  the  expenses  hitherto  incurred,  and  remits  the  account  there- 
of to  the  auditor  to  tax  and  report,  and  decerns :  Quoad  ultra, 
and  before  farther  answer,  appoints  the  case  to  be  enrolled  in 
the  motion-roll  quam  primunij  that  the  parties  may  be  prepared 
to  state  whether  any  other  pleas  hinc  inde  are  to  be  insisted  on, 
or  if  the  terms  of  entry  can  now  be  a4justed,  so  as  to  supersede 
proceeding  on  the  penal  conclusion  of  the  libel. 

"  iVbte.^The  very  clear  and  satisfactory  exposition  and  dis- 
cussion of  the  pursuer's  title  to  the  superiority  libelled  on,  con- 
tained in  each  of  these  papers,  in  a  great  measure  supersedes 
any  explanation  on  the  part  of  the  Lord  Ordinary  as  to  the 
grounds  of  the  preceding  judgment.  It  is  sufficient  to  m&ition, 
that  six  objections  to  the  superior's  title  are  stated  by  the  de- 
fender, and  that  all  of  them  appear  to  be  satisfactorily  ob- 
viated by  the  answers  in  the  case  for  the  pursuer.  The  Lord 
Ordinary,  therefore,  shall  state  his  views  in  a  few  sentences : — 

**  1.  The  defender  confessedly  is  the  vassal  in  the  lands  of 
Barra.  It  is  not  alleged  that  he  has  any  right  himself  to  a  hold- 
ing under  the  crown.  On  the  contra^,  it  is  admitted  that  the 
father  of  the  defender's  predecessor,  Cdonel  Macneil,  took  an 
entry  from  Lord  Bfacdonald  in  1818. 

"  2.  As  the  defender  derives  right  firom  Colonel  Macneil,  he 
cannot  maintain  any  plea  against  Lord  Macdonald's  title  to  the 
superiority  which  Mr  Macneil  would  have  been  barred  from 
ui^g.  In  particular,  the  defender  could  not  question  Lord 
Macdonald's  right  to  the  superiority,  which  Macneil  had  recog- 
nized. But  truly  there  is  no  objection  to  Lord  Macdonald's 
right.  The  ancient  infeftment  of  his  Lordship's  predecessor,  as 
well  as  the  more  recent  title,  expede  to  *  a  feu-duty  of  £40  Scots 
yearly,  payable  to  the  late  Sir  Donald  Macdonald  out  of  certain 
lands  belonging  in  property  to  Macneil  of  Barray,  with 

the  right  of  superiority  of  the  said  lands,  out  of  wliich  tho  said 
feu-duty  is  payable,  is  a  title  to  the  dominium  directum  of  these 
lands,  which,  upon  the  authorities  quoted  in  the  pursuer's  case, 
is  altogether  incontestable. 

**  3.  The  transmission  by  Lord  Macdonald  to  Colonel  Macneil 
is  equally  valid  and  well  established.  It  is  true  the  disposition 
went  amissing ;  but  as  the  noble  granter's  successor  concurred 
with  Colonel  Macneil  and  his  tmstce  in  driving  a  new  disposi- 
tion to  the  pursuer,  the  mere  want  ot  the  first  disposition  was 
thus  obviated. 

"  4.  The  objections  urged  to  the  title  thus  granted  by  Lord 
Macdonald  to  Colonel  Macneil  on  the  entail  act  of  20  Geo.  ii.  are 
quite  untenable.  It  is  said  that  tho  sale  to  Colonel  Macneil  was 
contrary  to  the  said  act  entitling  superiors  of  entailed  lands  to 
seU  to  vassals,  in  consequence  of  the  liferent  of  one-half  of  the 
superiority  in  question  being  conveyed  to  the  Honourable  Alex- 
ander Macdonald,  who  was  not  the  vassal.  But  (1.)  that  would 
not  invalidate  the  conveyance  of  thc^e^  to  Colonel  Macneil,  who 
was  the  indisputable  vassal  in  the  lands.  (2.)  Thepower  given 
in  this  entail  to  make  partial  alienations  for  specific  purposes, 
(quoted  in  the  pursuer's  case,)  is  of  itself  a  sufficient  answer  to 
the  objection.  (3.)  Tlie  objection  is  jus  fertii  to  a  third  party 
like  the  defender,  the  vassal,  so  long  as  the  alienation  remains 
as  it  does,  unchallenged  by  a  competent  party. 

'*  It  is  -notorious  to  all  lawyers,  that  there  is  not  a  law  in  our> 
statute-book  more  easily  and  constantly  evaded  than  the  act- 
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authormng  the  sale  of  entailed  superiorities  to  vassals ;  and  the 
present  certainly  is  not  a  case  in  which  the  series  of  convey- 
ances founded  on  by  the  porsuer  can  be  objected  to  by  way  of 
exception, 

**  5.  The  objection  to  the  pnrsner's  feudal  title,  as  proceeding 
on  the  resignation  of  Mr  Home,  at  one  time  tneptfy  infefi,  is  now 
entirely  obviated.  Mr  Home  unquestionably  purchased  the 
superiority  from  Colonel  Macneil*s  trustee  fcM*  an  onerous  cause. 
At  first  Mr  Home,  the  pursuer's  immediate  author,  got  a  con- 
veyance from  the  trustee,  with  consent  of  Lord  Macdonald  and 
Colonel  Macneil,  but  with  a  wrong  recital  of  Lord  Macdonald's 
retour.  WWwut  taking  infeftment  on  that  conveyance,  Mr  Home 
granted  a  procuratory  of  rengnation  in  his  own  fkvour,  and 
ezpede  a  crown-charter  Uiereon.  He  then  conveyed  to  the  pur- 
suer, assigning  the  open  precept  in  the  crown-charter,  and  on  it 
the  pursuer's  sasine  proceeded.  Had  his  title  remained  in  this 
state,  it  would  obviously  have  been  liable  to  a  double  olnection, 
Jirttt^  from  the  misrecital  of  Lord  Macdonald*8  retour  in  Uie  con- 
vevanoe  to  Mr  Home,  and  from  the  resignation  in  the  charter 
bewg  inept,  as  proceeding  from  a  party  uninfefi.  But  these  ob- 
jections were  effectually  removed  by  Mr  Home  getting  a  new 
and  unexceptionable  conveyance  from  Lord  Macdonald,  on  which 
he  was  infc^  in  September  1841.  Mr  Home's  new  title  ac- 
cresced  to  the  pursuer's  title,  and  rendered  the  right  of  that 
party  complete.  In  what  vase  can  accretion  take  place  if  it 
does  not  receive  effect  in  the  present  case  ?  The  foundation  of 
the  doctrine  is  well  explained  by  Professor  Bell,  sec.  881.  When 
a  party  having  a  personal  and  equitable  right  to  land,  dispones 
it,  before  infeftment,  and  the  disponee  takes  sasine,  it  is  at  first 
null  as  flowing  a  mm  kabente  potestatem ;  but  if  the  granter  is 
afterwards  infeft,  that  sasine  draws  back,  and  removes  the 
nullity.  The  present  is  a  case  in  point.  There  is  no  doubt 
Mr  Home  had  a  personal  and  onerous  right  to  the  superiority. 
When,  therefore,  he  got  a  correct  disposition  and  sasine,  Ids 
title  accrescedy  and  validated  the  previous  title  flowing  from  him. 

'*  The  case  of  Young  and  Leith  (16th  January  1844,)  is  re- 
ferred to  by  the  defender,  as  an  example  of  a  case  in  which  a  re- 
signation by  a  vassal  uninfeft  was  held  to  invalidate  a  title.  That 
general  doctrine  is  now  supposed  to  be  incontestable.  But  if  Col- 
onel Gordon  had  at  any  time  of  his  life  been  infeft  a  second 
time,  on  a  title  as  unexceptionable  as  Mr  Home's,  his  settle- 
ments would  probably  have  been  unchallengeable. 

**  Finally,  the  defender  has  pleaded  that  the  second  sasine  of 
Mr  Home  is  not  mentioned  in  the  summons.  But  there  was 
no  occasion  to  specify  it.  The  summons  libels  generally,  that 
the  pursuer  is  superior  of  the  lands,  conform  to  his  charter.  He 
neither  specifies  the  first  or  second  infeftment  of  Mr  Home,  but 
founded  on  it  afterwards  on  record,  to  obviate  an  objection  urged 
by  the  defender,  and  it  is  thought  he  was  not  bound  to  do  more." 

Colonel  Gordon  reclaimed.     At  advising, 

7%e  Lord  Justice- General  thought  that  the  interlocutor  of  the 
Lord  Ordinary  was  well-founded,  and  ought  to  be  adhered  to. 

Lords  Mackenzie  and  Fullerton  concurred. 

Lord  Jeffrey  also  concurred,  and  observed,  that  he  had  care- 
ftilly  considered  the  doctrine  of  Lord  Stair  with  regard  to  ac- 
cretion, which  had  been  referred  to  in  the  pleadings,  and  that, 
in  every  part  of  that  great  lawyer's  most  dear  and  philosophic 
statement  of  that  doctrine,  he  entirely  coincided. 

The  Court  accordingly  adhered  with  expenses. 

Authorities  for  Pursuer. — ^M'Eenzie  v.  M*Kenzie,  10th  July 
1838 ;  16  Shaw,  p.  1326  ;  2  Stair,  tit  4,  §  6 ;  2  Ersk.  tit.  5,  §  41. 
Gibson-Craig  v.  Inglis  Cochran ;  16  Shaw,  p.  1332,  and  2  Robin- 
son's Appeals,  p.  446.  Campbell  v.  Mure,  5th  Feb.  1760;  M. 
7783,  affirmed  on  appeal  1st  Dec  1760.  Houston  r.  Ferrier, 
23d  Jan.  1781 ;  M.  8794.  Bell  v,  Gartshore,  22d  June  1737 ;  M. 
2848 ;  8  Stair,  4,  33 ;  3  Ersk.  8,  75 ;  DirL,  323.  Ricarton  Dmm- 
mond,  Feb.  1676;  M.  14,457.  Gardner  v.  Trinity  House  of 
Leith,  9th  Feb.  1841-9 ;  Dunlop,  534 ;  3  Stair,  2,  2.  Young  and 
others  v.  Gordon's  Trastees,  17th  Jan.  1844;  ante,  vol.  xvi., 
p.  204 ;  Bell's  Prin.,  §  793.  Craig,  Book  i.,  D.  16,  31 ;  Book  2, 
D.  1,  19,  §  8.  Dirleton,  voce  jus  stperveniensj  p.  106.  Stewart's 
Answers,  p.  177. 

Athorities  for  Defender.— 2  Ersk.  1, 1 1 ;  4  Ersk.  1, 56.  Maxwell 
and  RiddeU  v.  Maxwell,  9th  Nov.  1742 ;  M.  15,820.  Synod  of 
Merse  V.  Scott,  21st  Kov.  1753;  M.  15,824;  2  Ersk.,  7,  3;  1 
Bell's  Com.,  698,  699 ;  (5th  ed.)  2  Ersk.,  7, 3,  and  4,  and  pursuer's 
authorities  passim. 


Lord  Ordinary^  Cuninghame.— Acl.  Marshall,  Inglis ;  Innei 
and  Robertson,  W.S^  Agents.-^Alt,  Rutherfiird,  Dess;  John 
Hunter,  W.S.,  AgenL-^Vf,  ClerL-^J.C.} 


20th  November  1844. 
FuisT  Drvisiov. — (J.C.) 

No.  18. — Mrs  FoLLOK  or  Tennant  and  Hnsbtiidf 
Pwr8uer$j  v.  Dr  Pollok  or  Mosbis  and  otherB,  Ik- 
fenders, 

Jui7  Trial— Bill  of  Exceptions— Act  of  Sederunt  1 6th  Fdmiy 
1841,  § 32 — ^Process— ii  defender  at  a  juni  trial  mofk  tkmu- 
veral  tenders  of  evidence,  which  v>ere  refected  bg  the  presiding  Jwige, 
to  whtm  decisums  the  defender  excmtedf  but  made  no  note  of  the  ta- 
ders  and  exceptions,  in  terms  of  the  act  ofsedenmt  lOtft  Fetnarf 
1841.  §  32.  In  aiffusting  the  bill  of  exceptions,  the  Judge  war- 
rated  that  the  tenders  had  been  made  tauter  a  certain  Hmtaticn. 
This  the  defenders  denied,  assertina  that  dte  tenders  had  beesmak 
without  limitation,  as  appearedfrom  the  notes  of  the  Jwdgsmak 
at  the  trial  The  biU  o/excq>tions  having  been  afterwards  sigui, 
the  defender  still  objecting,  he  gave  notice  of  a  motion  to  host 
the  bul  of  exeqttions  altered,  and  mads  eorformable  wiA  is 
Jud^s  notes.  This  motion  was  accompanied  by  aproposeiaf- 
damt  of^  agmt,  and  a  cornf  of  notes  of  a  shorthand  writer  mm 
at  the  trial,  with  the  view  of  instructing  the  accuracy  of  As  JiMi 
notes,  and  the  alleged  misstatements  inthebUl  of  exertions,  Tk 
motion  held  to  be  tnoompetent,  and  ordered  to  be  delete  from  the  rt- 
cord;  and  opinion,  that  the  presiding  Judge  was  the  aud^oritatht 
witness  of  what  took  place  at  the  trial;  that  he  alone  is  oomfdat 
to  read  nis  own  notes  of  the  trial;  that  affidavits  of  aanft,  or 
notes  of  shorthand  writers,  are  not  competent  evidence  of»e  Mcor- 
rectnessofa  Judge*s  reading  of  his  notes,  or  of  the  bul  of  ez«ep- 
tions  firamed  by  him  ;  and  that,  as  the  defender  had  neglseted  to 
compel  unth  the  provisions  of  the  act  of  sederunt,  hemmst  iehtk 
bill  o/exctptions  as  offered  to  him. 

This  was  an  action  of  redaction  of  a  codicil  of  the 
deceased  James  FoUok,  on  the  ground  of  incapacity} 
at  the  instance  of  Mrs  Janet  FoUok  or  Tennant, 
and  of  Charles  James  Tennant,  Esq.,  of  St  BoDoXt 
merchant  in  Glasgow,  her  husband,  for  his  interest, 
against  Dr  William  Pollok,  now  Dr  Morris  of  Cnu& 
and  Morris  Pollok,  and  the  trustees  and  executors  of 
the  deceased  James  Pollok.  An  issue  was  adjusted 
to  try  the  question,  and  the  case  having  gone  to  trul, 
a  verdict  was  returned  for  the  pursuers.  In  the  course 
of  the  trial,  upon  three  statements  and  tenders  of  en- 
dence  made  by  the  defenders,  three  several  delifer- 
ances  had  been  pronounced  by  the  presiding  Judge,  to 
which  the  counsel  for  the  defenders  excepted.  Bat 
they  neither  at  the  time  reduced  to  writing,  nor  de- 
livered in  to  the  Judge,  a  note  of  the  tenders  of  en- 
dence,  nor  of  the  deliverances  excepted  to. 

In  adjusting  the  bill  of  exceptions,  and  before  it  ms 
signed,  the  counsel  for  the  defenders  represented  to  the 
presiding  Judge  that  the  statements  and  tenders  of  eri- 
dence  attributed  to  them  in  the  bill  of  exceptions  were 
not  the  statements  and  tenders  made  at  the  trial,  but 
were  of  a  different  and  more  limited  nature,  while 
the  Judge's  notes  taken  at  the  time  of  the  trial  con- 
tained a  correct  note  of  them,  and  they  requested  bii 
Lordship  to  alter  and  amend  the  bill  of  exceptions  ac- 
cordingly. This  alteration  his  Lordship  declined  to  make. 
A  minute  was  tendered  to  the  clerk  to  the  process,  coo- 
taining  the  objections  on  the  part  of  the  defenders  to  the 
bai  of  exceptions,  which  he  refused  to  receive,  without 
the  authority  of  the  Court  or  of  the  presiding  Judge. 
The  presiding  Judge  declined  to  give  such  anthoritj. 
An  attempt  was  then  made  to  bring  the  matter  under 
the  considcratiouDf^ti JbS  b9^H5f*J^b^l^  Lordships 
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were  of  opinion  that,  till  the  bill  of  exceptions  was  be* 
fore  them,  they  could  not  competentlj  take  cognizance 
of  the  matter.  Considerable  delay  having  thus  occur- 
red, the  pursuers  enrolled  the  cause,  to  have  the  verdict 
applied.  Upon  this  the  defenders  were  obliged  to 
take  the  bill  of  exceptions,  which  the  Judge  signed,  as 
it  stood,  notwithstanding  the  objections  of  the  defen- 
ders' counsel,  and  their  disclaimer  of  the  statements 
and  tenders  attributed  to  them  in  it. 
The  defenders  then  gave  notice  of  a  motion, 

"  to  amend  or  alter  the  bill  of  exceptions  for  them,  so  as  to 
make  it  consistent  and  in  conformitv  with  the  notes  taken  by 
the  Lord  Ivory,  presiding  Judge  at  the  triaL" 

**  iVL0.— This  motion  will  be  supported  by  the  affldarits,  of 
whu:h  a  copy  is  appended.** 

The  proposed  affidavits  were  two  in  number-— one  to 
be  emitted  by  the  agent  for  the  defenders,  the  other  by  a 
shorthand  writer  who  had  attended  the  trial  and  had 
taken  in  writing  a  full  report  of  the  proceedings ;  and 
whose  notes  were  proposed  to  be  used  in  support  of 
the  assertions  in  the  affidavit  of  the  defenders'  agent 

The  affidavit  of  the  agent  contained  the  foUowing 
assertion: 

"  Thai  at  this  stage  of  the  examination,  the  defenders*  conn* 
•d  proposed  to  put  in  evidence  a  letter  from  Mrs  FoUolc,  wife 
of  the  deoeaaed  James  Follok,  then  residing  at  Largs,  addressed 
to  the  witness  John  Speirs  at  Ghisgow,  dated  20th  May  1841, 
the  said  Mrs  Pollok  being  admitted  to  be  dead,  as  containing 
Mrs  PoUok's  statements  respecting  her  husband,  and  also  as 
the  act  and  letter  of  Mr  Pollok  himselfl  But  the  pursuers' 
coanBei  objected  that  the  said  letter  was  not  admissible  in  evi- 
denoe.  That  accordingly  the  notes  of  the  presiding  Judge,  taken 
at  the  trial,  bear  the  following  record  of  the  tender  and  ob- 
jecdon: 
**  *  No.  SI  of  productions,  p.  3.— Letter,  BIrs  Pollok  to  Speirs, 

SOth  May  1841,  handed  to  witness. 
*"  *  Suiherfitrd  objects. 
** '  In^  contra. 
*^ '  Competent  as  statement  of  Mrs  Pollok—wife  best  informed 

~now  deceased. 
'^  'Already  proved  she  was  to  correspond.    Her  correspon- 
dence thus  her  husband's.* 
^  The  notes  of  the  presiding  Judge  accurately  express  the 
•tatement  and  tender  made  by  the  defenders*  counsel  at  the 
time.    But  in  the  bill  of  exceptions  for  the  defenders,  the  fd- 
lowmg  statement  is  substituted  for  that  which  appears  in  the 
said  notes: 
*"  Thereafter,  the  counsel  for  the  said  defenders,  Dr  and 
Morris  Pollok,  did  propose  to  give  in  evidence  a  letter 
from  Mrs  PoUok,  wife  of  the  said  James  Pollok,  ad- 
dressed to  the  witness  John  Speirs,  of  date  20th  May 
1841— the  said  Mrs  Pollok  being  admitted  to  be  now 
dead — ^in  so  far  as  it  contained  Mrs  PoUok's  statement 
rdative  to  her  husband's  health,  and  also  as  the  act  and 
letter  of  Mr  Pollok.*** 

The  deliverance  on  this  tender  was  admitted  to  be 
correctly  stated  in  the  bill  of  exceptions,  and  was  as 
fdlows: 

"  Whereupon  the  said  Lord  Ivory,  of  consent,  allowed  the  said 
letter  to  be  received  in  evidence,  so  far  as  it  contained  Mrs 
PoQok's  statement  relative  to  her  husband's  health ;  but  in  so 
te  as  it  was  tendered  and  proposed  to  be  received  as  the  act 
sad  letter  of  Mr  Pollok  himself  while  it  was  not  proved  that 
he  knew  anyUung  of  it,  or  had  given  any  authori^  for  its 
hdof  wiitleDt  koc  tUUu,  ref^ised  to  allow  the  same  to  be  re- 
wiret* 

The  second  tender  of  evidence,  the  recital  of  which 
in  Die  bOI  of  exceptions  was  objected  to,  was  a  tender 
ot  A  kHer  of  Mrs  Pollok  to  Speirs,— the  third  of  a 
bi  ef  heat  letters  to  Speirs.  Both  of  these  tenders 
were  mU  to  bave  been  made  hy  the  defenders*  coun- 


sel without  any  limitation,  whereas  the  bill  of  excep- 
tions bore  that  thej  had  been  tendered  as  *^  the  acts, 
letters  and  correspondence  of  Mr  Pollok.** 

The  deliverances  on  these  two  last  tenders  were  sub- 
stantially the  same  as  the  deliverance  on  the  first. 

On  the  same  day  that  the  above  notice  of  motion 
was  given  for  the  defenders,  a  manuscript  notice  was 
also  given  in,  in  the  following  terms : 
"  The  pursuers  will  move  the  First  Division  of  the  Court  to 
instruct  the  clerk  to  delete  his  marking  from  the  defenders' 
printed  notice  of  motion  to  have  the  bill  of  exceptions  amended 
or  altered,  in  respect  the  said  motion  is  altogether  irrc^;ular 
and  incompetent,  and  ought  not  to  have  been  r^^ved." 

Both  notes  were  taken  up  together,  to  the  effect  of 
discussing  the  competency  of  the  defenders'  motion. 

TTie  pursuers  argued — 
The  82d  section  of  the  act  of  sederunt  1 6th  February  1 841,  which 
proceeds  upon  the  1st  WilL  iv.  cap.  69.  provides,  ^  that  where 
the  counsel  for  either  partv  shall  except  to  points  of  law  laid 
down  by  the  i>residing  Judge  in  the  course  of  a  trial,  or  in  his 
charge  to  the  jury,  the  counsel  tendering  such  exception  shall 
deliver  in  a  note  thereof  to  the  Judge  at  the  same  time  the  ex- 
ception is  taken,  and  the  same,  if  it  shall  state  oorrectlv  what 
was  decided  or  directed,  or  omitted  by  the  Judge  to  be  duected, 
shall  be  certified  by  the  Judge  at  the  time,  by  subscribing  his 
name  to  such  note ;  and  a  note  of  all  such  exceptions  taken  in 
the  course  of  the  trial,  or  to  the  charge  of  the  Judge,  shall  be 
flnaUv  settled  and  certified  as  aforesaid,  before  the  jury  is  en- 
closed to  consider  their  verdict.**  The  provision  of  this  statute 
and  act  of  sederunt  was  neglected  by  the  defenders.  Certain 
evidence  was  produced,  and  was  objected  to,  and  a  deliverance 
was  pronounced  by  the  presiding  Judge.  But  no  written  note 
thereof  was  made,  nor  handed  to  the  Judge.  The  act  of  sede- 
runt was  imperative,  and  the  pursuers  might  therefore  have  ob- 
jected, and  prevented  the  defenders  getting  any  bill  of  excep- 
tions. But  the  defenders,  by  thus  neglecting  to  comply  with 
the  directions  of  the  act  of  sederunt,  have  no  choice,  but  must 
take  the  bill  of  exceptions  as  prepared  by  the  presiding  Judge, 
who  alone  is  competent  to  state  what  the  tenders  and  exceptions 
were,  Inasmuch  as  no  one  else  can  competently  read  his  notes 
of  the  trial.  The  afildavits  of  the  agent  and  shorthand  writer, 
proposed  to  be  emitted  to  prove  what  the  statements  and  ten- 
ders of  the  defenders*  counsel  were,  in  order  that  the  bill  of  ex- 
ceptions prepared  by  the  Judge  may  be  corrected  by  them,  are 
imprecedented  and  unwarrantable. 

The  defenders  answeredy  and  argued-^ 
Either  the  defenders  are  entitled  to  a  bill  of  exceptions  or  th^ 
are  not.  If  they  are,  which  it  would  be  vain  to  deny,  they  are 
entitled  to  a  bUl  of  exceptions  containing  a  correct  statement  of 
the  resgesta  of  the  triaL  The  notes  of  the  Judge  contain  the 
argument  and  tenders  of  evidence,  to  the  rejection  of  which  the 
defenders  except.  It  is  not  necessary,  under  the  act  of  sede- 
mnt  16th  February  1S41,  that  a  note  of  these  tenders  of  evi- 
dence should  be  made  and  signed  by  the  Judge  at  the  trial ;  and 
there  is  no  dispute  as  to  the  terms  of  the  deuverances  excepted 
to.  The  defenders  compkun  that,  whUe  they  tendered  the  let- 
ters in  question  in  general  terms,  and  without  qualification, 
the  bill  of  exceptions  bears  that  they  were  tendered  underacer- 
tain  limitation.  This  is  a  material  ii\jury  to  the  defenders.  The 
bill  of  exceptions  does  not  accurately  represent  the  res  guta  at 
the  trial  The  defenders  therefore  ask  that  the  bill  of  excep- 
tions should  be  made  to  correspond  with  the  Judge*s  notes 
taken  at  die  triid.  Assuming  that  the  bill  inaccurately  re- 
presents what  took  place,  it  ought  to  be  amended,  and  amended 
by  being  made  to  correspond  with  the  notes  of  the  Judge.  To 
this  he  cannot  legithnately  olject.  As  the  bill  of  exceptions 
differs  from  the  notes,  it  must  be  wrong,  for  the  Judge's 
notes  at  the  trial  are  a  record  technically.  It  were  danger- 
ous to  say  that  the  Judge  could  correct  the  notes  by  his 
memory.  Propositions  may,  by  an  alteration  in  a  wora,  be 
changed  from  bad  Uiw  to  good,  and  the  Judge,  by  altering  that 
word  in  the  bill  of  exceptions,  might  deprive  a  party  of  his  ex- 
ception. In  a  Urge  cUms  of  cases  bills  of  exceptions  may  be  er- 
roneous,— there  must  be  some  remedy ;  and  the  proof  o«  an  er- 
ror, independently  of  the  way  in  which  that  error  has  arisen,  is> 
sufficient  to  call  for  its  correction.    There  are  not,  indeed,  any^ 
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Scotcli  cAi}@s,  but  there  are  EagUsh  caso^  where  thia  has  been 
done  ;  fl«  in  Cullej  v.  Tayloreon,  1 1  Adolphua  and  Ellis,  p.  1 113^ 
and  capites  thorein  rcferrt'd  tt^  and  in  rgwnal  r.  Jfaskal,  2  Nap*a 
Privy  CotincU  Cases^  p.  161.  U^e  postea  which  ia  framed  in 
the  Enfiliah  Cdnrta  by  a  clerk,  under  the  auperintcndttice  of  ihe 
Judgre,  after  the  verdict  lias  been  reiurntd^  may  id^  biji  amended, 
A  bill  ofexceptiuos  in  fact  iathe  mere  formal  expression  of  what 
has  been  taken  in  brief  in  the  notes  at  the  trial,  I  Starkiei  p* 
627.  1  Salkeld,  p.  87  j  and  the  55  th  of  Geo-  Ul  c.  42,  |  7,  throw  $ 
■orae  lij^ht  upon  thU  subject.  What  in  to  decide  the  accuracy 
of  the  bill  of  esceptions  here  is  the  note  taken  bj  tlie  Judj^^e  a| 
the  time.  The  universal  practice  iu  jury  triitl  was  ibllowcd  at 
the  trial  of  tliis  case.  Notes  of  the  tenders  were  made  in  the 
Judge's  book,  were  read  to  the  partios,  who  all  aeqiiie«ced  in  their 
statement,  and  they  ore  as  good  as  if  tliese  notes  liad  been  mgned 
by  tho  parties.  These  notes  differ  materially  from  the  bill  of  excep* 
tions.  If  there  has  been  a  non-conipliauce  with  the  statutt»,  all  the 
three  parlies  to  tha  cause  are  equally  in  fault.  In  point  of  fact, 
that  in  which  the  error  consistn  is  in  the  sLatemeotof  the  tender 
of  evidence.  That  is  not  an  ejcct?ptton  ;  it  is  a  mere  statement 
by  counaeL  That  for  whlfh  the  acta  of  parliament  and  sedeniDt 
provide  is  merely  the  sf tuning  of  the  exeepdou.  And  there  are 
many  other  matters  of  lii|ch  importance;,  as  admissious  by  par- 
ties, &C-,  which  niuat  lx.>  corrt^tly  atated  in  the  bill  of  excei^tiona, 
for  wliich  there  is  no  such  provision  mode.  The  letters  were 
tendered  unqindifiedlyT  and  thus  shewed^  not  only  what  was  equi- 
valent to  Follok'sown  acta  and  deeds— which  is  all  that  they  bear 
to  be  tendered  to  slicw  in  the  hill  of  exceptions — but  also  Mrs 
Pollf)k*B  opinion  on  the  matter,  which  was  competent  evidence, 
as  she  was  dead.  Besides,  a  Judge  la  not  entitleii  to  limit  the 
tender  of  couiiind  when  it  was  unlimited,  nor  to  put  into  a  coun- 
sers  ntouth  tluit  which  he  disclaima,  e3c<:-cpt  on  the  authority  of 
a  record,  Adam's  Treatise  on  Jury  Trial,  p.  333  and  p.  140, 
App,  A  Judg:e  may  sign  a  bill  of  exceptions  or  not,  but  lie  can- 
not of  lamself  amend  his  notes.  The  act  ia  not  judicial,  but 
ministerial;  Smith  p.  M*Kjiy,  13  Shaw,  p.  324,  mfe  note  j  and 
if  he  improperly  refuse  to  aigny  a  suitable  remedy  will  ariae.  In 
England  it  is  sertletl,  that  if  a  Judge  refuse  to  sign  a  bill  of  ex- 
ceptions, a  writ  ia  issued  to  compel  him  to  sigii :  3  Clntty,  p. 
SOS,  The  oonacieutioua  statement  of  the  Judge  cannot  b^  re- 
ceived In  the  preaent  q^ucatiun*  for  the  preporaticm  of  the  bill  nf 
exceptions  ia  a  process  to  which  he  is  a  jiarty :  Colce*a  Inst. 
The  Judge  has  no  judieial  privilege  here.  If  the  bill  h  true  he 
muat  sign  it,  if  false  he  may  refuae,  and  the  party  mi^  then 
have  bis  remedy*  Here  the  Judge  has  put  the  case  out  of  shape, 
and  tiie  defenders  are  therefore  entitled  to  Imvo  it  amended* 
Tliia  is  required  by  justice  itaelf.  If  the  notes  taken  by  the 
Judge  at  the  trial  ar^  not  to  be  adhered  to,  to  what  consequences 
may  it  not  lead  ?  Ad  mission  a  of  parties,  evidence,  statement! 
of  counsel, — nay,  the  verdict  itself^  may  be  iklslfied  by  errors 
committed  in  framing  bill^  of  exceptions  &om  other  sonrces  than 
the  notes,  Tlie  Judge  is  bound  to  take  down  the  facts  occurring 
at  the  trial,  anti  tlieee  facts,  as  so  taken  down,  are  concluaiTe. 
The  Judjre's  notes  are  not  a  private  memorandum  for  hia  own 
Q^.  Tiiey  can  be,  and  have  been  founded  on  in  another  caaeaa 
evidence.  In  a  motion  for  a  new  trial,  as  contrary  to  evideneai 
these  notes  are  adduced.  If  there  be  also  a  hill  of  exceptions, 
two  grounds  for  a  new  trial  would,  by  common  practice,  be  ar- 
gued together;  and  the  counsel  argrnin^  the  cause  would  thus 
proceed  in  the  one  matter  upon  the  Judge's  notes,  in  the  other 
on  the  bill  of  exceptionH  ;  that  is  to  say,  two  record  a  of  tlie  same 
resg€stfF,  diflering  in  the  facts  stated  tn  them,  would  be  adjudi- 
cated on  at  the  same  time.  To  tlie  notes  of  the  abort Imnd  writer 
it  IS  proposed  to  refer  only  tu  shew  that  the  Judge's  note*  a» 
correct,  and  correspond  with  those  of  the  shorthand  writer 

Tlie  pursuci-s  rtpUed-^ 
The  statut<^  and  rehitive  act  of  sederunt  provide  for  the  way 
in  which  an  exception  nnist  be  taken*  Every  thing  must  be  put 
into  the  note  of  the  exeepUon  necessary  to  raise  the  question  of 
law*  The  tender  must  therefore  be  expressed  in  it.  It  is  upon 
the  question  raised  in  the  note  of  exception,  settled  and  sub* 
scrili?^!  by  counsel,  that  the  Court  decides.  Tins  course  adniiti 
of  no  aniliifniity.  It  is  often  foUow&l.  though  more  frequently 
It  ia  not*  W!ien  it  ia  not,  howevoTi  the  party  leavea  the  state- 
ment of  the  exception  witlj  the  Judge*  The  bill  of  exception*, 
aceorilingly,  waa  thime<l  by  tlie  presiding  Judge  on  the  con* 
stmction  of  his  own  notes,  mid  was  si^ed  after  intervleiri 
with  both  parties.  It  contains  what  the  Judge  believed  to  bft 
the  if 9  geftii: at  the  trial.    The  clefendcrs objet't  to  the  atatcmeiil 


of  their  tenders  m  the  bill ;  but  aa  they  have  net  ivafled  shn* 
selves  of  the  statu tory  proviaioti,  and  left  it  to  the  Judge'inote^ 
must  the  Judge's  construction  of  his  own  notes  not  be  oond^fc! 
It  is  not  admitted  that  the  Judge^s  notes  of  the  tender  and  eicej*- 
tion  mofle  at  the  time  were  read  over  to  the  parties.  A  Ju^lji^ii 
not  bound  by  any  ohligation^  either  statutory,  bj'  rule  of  CiMO^ 
of  practice,  or  of  propriety^  to  make  notes  at  a  trial  bnber  thn 
as  lie  finds  them  necessaty  to  enable  him  todischai^hiidatjst 
thd  trials  uul  to  the  parties  after  the  trial*  Is  the  Jadge  wha 
mado  tfke  notefl  not  to  read  them  ?  And  i  a  a  party  oittt  1<^  in  spu 
of  tlie  Judge's  assertion  of  tlidr  meaning,  to  take  ad?aiiti|eif 
their  abbn.^viftte<l  expresaious?  It  were  not  onlv  incompilai 
but  impracticable  to  correct  the  notes  by  affidariti^  bsiaui 
they  oould  and  would  be  got  by  both  partieii  and  to  dppoin 
efibbtf.  The  present  application  is  admittedly  new  toprvtia^ 
and  nn  founded  on  statute.  In  all  the  Englian  caaei  Te/enod  1^ 
where  corrections  were  made  npon  bills  of  except  ioni,  tlie  Ji  ' 
vriis  a  concnrring  party.  The  doctrine  of  Chitty  on 
ject,  referred  to  on  the  other  side^  La,  that  a  bill  of 
may  be  omeniled  on  the  affidavit  of  a  party,  coi 
the  admission  of  error  by  the  Jndj^ :  so  that  there  it  iso/L 
any  authority  in  English  practice  for  tlie  course 
Tidd'e  Jury  I*ractice,  vol*  li.,  p.  864.  If  the  Judge  did 
in  signing  the  bUl  of  exccptiona,  the  defenders  may,  if  i^ 
think  that  competent,  brin^  their  action  A^*<iin3t  him.  Agouti 
every  hypothetical  risk  put  by  the  dtfenderts  adc^qimte ] 
tion  is  to  be  found  in  the  regulations  of  tbe  ?£atnte  and 
se<]erunt,  as  to  the  note  <k  the  exception  to  be  made  li  Ai 
trial* 

At  ath-ising, 

LordJtigtitr-  Genera/. — I  am  glad  that  your  Lordshlm  twk  fen 
for  deliberation  in  thia  case,  on  iiccount  of  ita  s»n|Fukrity.  Wi 
have  now  h»d  time  fur  deliberation,  and  I  trust  that  oar  M' 
sion  will  settle  the  jjoint  w!iich  lias  been  rniafrd,  I  am  dt'ci^d^ 
ly  of  opinion  that  the  application  here  mode  by  the  drfoutferf 
motion  is  incompetent,  aiid  cannot  be  entertained.  Whrtlw 
we  might  have  been  bettor  able  to  decide  on  the  merits  on 
ing  the  Judge's  note*,  examining  the  context  of  whut  thii  m 
relates  to,  and  the  proceedings  generally,  it  is  needle**  to  io^aiii 
A  bill  of  exceptions,  when  at^jasted  by  the  Judgt  whe ' 
tried  the  ease,  mid  sij^ned  by  him,  is  finals  and  that  htil 
only  be  judged  of  by  the  Court  of  Review  as  it  has  \>m>  »4iw*" 
efl,  pn- pared  and  signed  by  him*  WlietheT  the  prtfUtlr* 
of  a  bill  of  exceptions  W  a  judiciil  or  a  fninisteTOkL  id^ 
is  not,  in  eillier  sense,  within  the  power  of,  andeinno^ft 
the  nature  of  the  tldng,  be  eoniidered  by  the  Cotiri*  ^ 
the  55 Eh  C5eo.  iii.,  c.  42,  which  intTodiwxNj  jniy  triiJ  iaH 
Scotland,  provision  is  made  for  the  pnities  excepting  to  tbt  Irt 
laid  down  by  the  Jwlgc,  either  in  refbsinf  eviilence  temien 
or  in  his  charge  to  the  jnrj^  and  m  onlef  that  these 
tions  may  be  brought  under  review,  a  precise  mode  it 
out  in  it,  and  in  the  act  of  sederunt  framed  ill 
therewith.  'l*bis  mode  is  pointed  out  in  the  Till 
the  55t!i  Geo*  iii„  c*  42~(reada  section.)  Th&  i 
aion  is  re^nacted  in  the  Ist  Will,  iv*,  c.  6S;  and  by 
of  sederunt  of  1 6th  February  1841,  prooeeditig  t1i«Wi  ^ 
previded — (reads  section  32  of  act  of  sederunt*)  Tha 
laid  dowu  in  the  acts  of  parliament  and  in  the  *ct  of 
runt,  was  not,  however,  followed  out  in  this  caae,  Ni 
was  a  note  of  the  tender  and  exception  handed  t4i  the  J 
nor  does  it  appear  that  the  Judg€  wai  de&ired  to 
what  he  had  taken  dowu,— which  laat  is  a  coune 
lowed*  The  lender  of  evidence,  and  tJie  Judge's  dedsil 
were  left  to  rest  on  hia  note-s  and  on  his  memory^  cou] ' 
the  aaaastonce  which  the  counsel  on  both  aides  could 
It  is  admitted  tliat  Lord  Ivory  oflbred  the  pftrfi--  +^v. 
tnnit^  to  explain  what  had,  in  their  opinion,  : 
the  biU  of  exceptiona  was  a4?uited,  and  tt  w.'i> 
diflTered  ttom  the  defenders  in  their  view  of  1 1. 
a  view  of  what  he  thought  the  facta,  that  h<: 
exceptions,  the  dt^feuder*  having  in  the  lue^i 
Courts  in  a  way  which  was  found  to  be  ineonj 
our  interference  in  the  matter,  and  oonif^  '  ^ 
their  reading  of  hi«  notes.  It  is  under  t" 
we  have  thia  motion^  ^romided  on  the  aih. 
the  notes  of  a  shorthand  writer,  bearing  that  tly^ 
dence  was  within  tlieir  knowtedge,  ^Jl^l^ent  in  ita  tennt 
statement  of  it  in  the  bj^UjCf ^feffll^aj  ®a(r  ^^  "^"^ 
der  the  Jndg*^  to  altrr>  orlo  a4JQBltmi9elv«!% 
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as  to  piooeedings  at  a  jury  trial  at  which  we  were  not  present. 
A  more  anomalons  prooeeding  than  that  suggested  to  us  can- 
not be  conceired.  it  is  admitted  to  be  unprecedented  in  this 
Court ;  and  the  English  cases  do  not  sanction  the  defenders*  de- 
mand that  it  should  be  now  adopted.  In  England,  when  the 
bill  is  signed,  it  becomes  incapable  of  alteration,  and  on  this 
point  I  would  beg  to  refer  your  Lordships  to  a  passage  shemng 
the  state  of  the  English  law  with  regard  to  bills  of  exception. 
It  is  to  be  found  in  the  late  Chief-Commissioner  (Adam's) 
treatise  on  trial  by  jury,  p.  318,  (reads.)  This  is  clearly 
stated,  and  the  result  is,  that  the  truth  of  a  bill  of  exceptions 
cannot  be  doubted  or  challonged  after  signature  by  the  Judge. 
The  two  English  cases  cited  from  the  reports  of  Adolphus 
and  Ellis,  and  Nap's  Reports,  were  cases  in  which  the  bills  of  ez- 
eeptions  were  admitted  by  the  Judges  who  had  signed  them  to 
be  incorrect  in  point  of  fact.  But  these  cases  cannot  support 
this  demand,  as  we  must  hold  that  the  Judge  asserts  this  bill  of 
exceptions  to  contain  an  exact  and  true  statement  of  what  took 
place  at  the  tiiaL  In  the  absence  of  any  authority  to  sanction 
this  demand,  I  think  it  should  be  rejected  as  incompetent,  and 
should  not  be  entertained  even  to  the  effect  of  entering  it  upon 
the  record.  Of  course,  in  these  circumstances,  I  have  not  gone 
into  the  affidavit  or  notes,  as  I  consider  them,  for  the  purpose 
for  which  they  were  prepskred,  as  incompetent  as  the  motion  itself. 
There  are  no  grounds,  then,  for  altering  the  bill  of  exceptions 
in  tills  case.  And  if  the  defenders  have  reaUy  suffered  any  pre- 
judice, it  is  themselves  they  must  blame  for  it,  as  they  have  not 
arailed  themselves  of  the  protection  against  such  risks  offered 
by  the  statute. 

Lord  Mackenzie. — ^I  concur  with  your  Lordship. 

Lord  FuBerion, — ^I  agree  with  your  Lordship's  opinion  as  to 
I9ie  incompetency  of  this  motion.  It  is  clear  that  we  have  no 
wtjmttor  ofproceeding  except  on  the  bill  of  exceptions  as  it  stands, 
and  any  attempt  to  alter  it  would  be  vain.  If  any  proceeding 
is  to  take  place  at  all  we  must  have  a  bill  of  exceptions,  and 
when  we  have  a  bill  of  exceptions  we  must  take  it  as  it  is  pre« 
sented  to  us.  I  feel  no  regret  in  applving  this  principle  to  this 
case,  for  the  attempt  h^  shews  the  propriety  of  the  rule, 
•thcTwise  the  ooivflision  ensuing  would  be  endless.  I  proceed, 
in  TT^mVifig  this  remark,  on  the  party's  own  statement.  The 
party  has  made  a  statement  as  to  their  tender  of  evidence,  which 
IS  absurd  and  contradictory  when  compared  with  what  they 
admit.  The  defenders  want  the  bill  of  exceptions  amended  as  to 
duee  di£Ebrent  tcoiders  of  evidence  made  by  them,  inasmuch  as 
the  IriU  of  exceptions  bears  that  the  evidence  was  tendered  as 
tbe  acts  and  letters  of  Pollok,  and  they  wish  the  bill  made 
eonfevmable  to  an  affidavit  proposed  to  be  emitted,  wherein 
they  were  stated  to  be  tendered  without  any  limitation.  But 
the  bin  goes  on  to  give  three  relative  passages  which  are  not 
ol^ected  to  by  the  defenders  as  incOTrect,  and  these  are  the 
passages  which  narrate  that  the  objections  to  the  tenders  of  evi- 
dence were  sustained  by  the  Judge ;  and  from  those  passages  it 
is  datf  that  the  letters  tendered  were  rejected  as  the  acts  and 
letters  of  P<^ok  himself, — and  to  these  decisions  exceptions  were 
taken.  Now,  can  any  one  doubt  that  the  only  character  in  which 
these  letters  could  be  rejected  was  that  in  which  they  were 
tendered?  In  those  ^sages,  however,  which  were  admittedly 
conect,  they  are  rejected  as  the  acts  and  letters  of  FoUok. 
These  letters  may  have  been  otherwise  tendered;  but  what 
couM  be  the  result  ?  Why,  in  that  case,  they  were  not  rejected. 
It  was  only  as  acts  and  deeds  of  Pollok  that  they  were  rejected. 
We  thus  see  that  the  question  is  as  to  the  tender,  the  parties 
being  agreed  as  to  the  exception.  But  as  I  have  already  said, 
we  cannot  interfere  in  this  matter.  It  is  satisfkctory,  however, 
to  thhik  that  this  party  cannot  have  suffered  any  iK>8sible  pre- 
jodkse  by  that  alleged  alteration  of  which  he  complains. 

LardJtffreif. — ^llie  English  authorities,  in  so  ur  as  the  law 
introduced  into  this  country  coincides  with  the  law  of  England, 
I  be  of  tiie  highest  authority.  The  only  legal  course  with 
*  to  the  matter  of  exceptions  is  that  pointed  out  by  the 
\  \  but  both  in  Scotland,  and  I  believe  in  England,  in  con* 
ioe  of  an  irregularity  which  has  crept  into  practice,  this 
has  fSaUen  into  disuse.  In  cases,  however,  where  this  is 
thouf^  the  right  of  excepting  be  not  taken  away,  in  con- 

^^ J  of  toe  beneficence  of  the  Judge,  yet  the  parties  must 

b^asfposed  to  consent  to  take  from  the  Judge  suchabiil  of  ex- 
I  as  he  thinks  proper.  The  bill  being  signed,  adjusted  and 
'i  it  can  no  longer  be  questioned  without  the  Judge's 
MWiiMiW  There  are  instances  in  which  the  Judge  has  given 
\^  muBOxmm,    When  he  feels  that  some  blander  has 


crept  into  the  bill,  some  strange  clerical  error  or  gross  mistake, 
he  comes  and  requires  the  Court  to  interpose.  It  is  said  by 
the  defenders  that  he  makes  this  correction  by  his  notes.  Of 
course  he  does.  But  just  in  the  same  sense  as  he  prepares  his  bill 
of  exceptions  by  his  notes,  t.  6.,  on  his  own  interpretation  of  them. 
On  the  other  hand,  if  Uie  Judge  says,  after  having  heard  par- 
ties, and  comparing  the  whole  tenor  and  series  of  his  notes  with 
each  part  of  them,  and  revolving  the  whole  matter  in  memory, 
**  I  can't  set  forth  anything  else, — ^any  evidence  of  what  took 
place  at  the  trial  other  than  that  which  I  tendered  in  my  bill 
of  exceptions."  Can  it  be  doubted  that  he  is  entitled  to  say  this  ? 
In  strict  law  the  bill  of  exceptions  is  not  to  be  altered  at  all. 
And,  without  the  concurrence  of  the  Judge  who  framed  it,  how 
could  we  idter,  when  he,  as  authoritative  witness  of  the  resgesta, 
says,  i  e.,  must  be  held  to  say,  by  his  subscribing  it,  that  it  is 
right.  Then  it  has  been  said  that  the  framinjg  of  a  bill  of  excep- 
tions is  a  ministerial  act  If  it  be  a  ministerial  act  and  not  a  ju- 
dicial act,  we  can't  interfe^  for  we  only  interfere  in  judicial  acts. 
Then,  farther,  what  claim  can  this  party,  neglecting  his  statu- 
tory safegufud,  have  to  step  forward  and  attempt  to  contradict 
this  authori^tive  witness,  the  Judge,  as  to  the  res  gestm  of  tbe 
trial.  It  is  said  the  notes  bind  the  Judge.  How  far  is  this  to  be 
carried  ?  Suppose  the  case  of  a  flagrant  blunder,  as  the  insertion 
of  a  "  not"  where  it  should  not  be,  which  might  easily  happen, 
or  when  the  important  evidence  of  one  witness  is  r^erred  to, 
who,  in  the  notes,  is  entered  by  the  name  of  another  witness,  which 
other  witness  has  not  given  one  word  of  relevant  evidence ;  are 
you,  out  of  this,  to  make  your  bill  of  exceptions,  by  insisting  that 
this  sli^t  blunder,  committed  in  the  haste  of  a  trial,  is  conclu- 
sive as  to  a  fkct  which  is  notoriously  otherwise.  We  can  only  ad- 
judicate on  the  bill  of  exceptions,  which  is  only  judicial  as  it  con- 
tains good  or  bad  law.  Of  its  accuracy  as  a  narrative  the  Judge 
who  fhunes  and  signs  it  is  the  sole  witness.  As  to  the  question 
whether  a  statement  in  tatA  can  be  forced  on  a  party,  it  is  based 
on  a  fallacy  in  so  far  as  this  case  is  concerned.  Here  the  bill  of  ex- 
ceptions was  not  forced  on  the  defenders ;  it  was  offered  to  them. 
The  bill  which  thepr  presented  was  refused,  and  they  came  here, 
before  the  final  adjustment  and  signing  of  this  bill,  and  called  on 
lis  to  interfere  jucUdaUy  with  a  ministerial  function.  We  refused, 
as  we  had  no  jurisdiction  till  the  bill  of  exceptions  was  brought 
up.  This  party  might  perhaps  have  refused  the  bill  of  exceptions 
offered,  and  have  riused  an  action  against  the  Judge,  as  having  con- 
tumaciously (and  I  suspect  it  must  have  been  proved  that  it  was 
contumaciously)  refhsed  to  give  him  a  correct  bill  of  exceptions. 
But  here  he  has  taken  the  bill,  and  attempted  to  get  it  altered 
as  he  pleased,  in  spite  of  the  Judge's  conscience.  What  Lord 
Fullerton  has  said  with  reg^ird  to  the  affidavit,  and  the  evi- 
dence in  the  bill  of  exceptions,  seems  to  me  only  to  go  to 
the  soothing  of  our  consciences,  by  shewing  us  that  the  de- 
fenders have  really  suflfered  no  harm  by  the  matter  in  dispute. 
The  deliverances  of  the  Judge  are  not  objected  to  as  incorrect. 
The  tenders  of  evidence  are  to  be  read  with  them.  The  rejec- 
tion is  admitted,  but  the  rejection  is  limited,  therefore  the  de- 
fenders could  have  ofifered  Uie  evidence  as  to  all  other  effects. 
They  could  give  it  in  as  evidence  of  anything  else  than  the  act 
and  letter  of  Pollok. 

Lord  Justice- General — ^We  order  that  this  motion  be  delete, 
and  no  notice  of  it  taken  on  the  record. 

For  Pursuers^  Rutherfhrd,  Maitland ;  Wotherspoon  and  Mack, 
W.S^Agents.'^For  Defenders^  Lord  Advocate  (M*Neill),  Solidtor- 
Qeneral  (Anderson),  Inglis,  Tennent ;  James  Bumess,  S.S.C., 
Agent.-^IJ.C.'] 


20th  November  1844. 

Secokd  Division. — (FX.M.H.) 

No.  14. — ^Edwabd  Railton,  Pursuer^  v.  Messrs  Mat- 
thews and  Leonard,  Defenders^  et  e  contra. 

Jury  Trial— Act  of  Sederunt  16th  Februsry  1841,  §  13— Pro- 
cess—  The  four  days  allowed  by  the  act  to  a  party  from  the  re- 
eeipt  of  the  notice  of  trial  fw  moving  the  Court  to  change  the 
place  of  trial,  held  to  mean  four  sederunt  days. 
Continuation  of  case  reported  antej  p.  52. 
On  the  eveniDg  of  Tharsdaj,  the  14th  current,  Rail- 
ton  gave  notice  of  trial  for  [jj^^ti^H^^^^LS^E^^g  i 
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On  Tuesday,  the  19th,  the  defenders  moved  the 
Court  to  have  the  place  of  trial  changed. 

RiUherfurdy  on  the  part  of  the  pursuer,  submitted,  that 
such  a  motion  was  incompetent  Under  the  IBth  section 
of  the  act  of  sederunt,  16th  February  1841,  such  motion 
must  be  made  within  four  days  of  the  receipt  of  the 
notice  of  trial. 

Bdl  submitted,  that  the  four  days  referred  to  must 
mean  four  sederunt  days.  The  motion  could  not  have 
been  made  in  Court  sooner. 

There  being  thus  a  difference  of  opinion  whether  the 
act  meant  four  current  days  or  four  sederunt  days,  and 
consequently  whether  the  motion  could  be  entertained 
or  not,  the  case  was  delayed  till  the  20th,  that  the  opi- 
nion of  the  Judges  of  the  First  Division  might  be  ob- 
tained. 

The  case  being  put  out  this  day,  the  Lord  Justice- 
Clerk  stated,  that  they  had  consulted  with  their  brethren 
of  the  First  Division,  and  that  the  Court  was  now  of 
opinion  that  the  motion  must  be  entertidned. 

The  motion  having  been  subsequently  entertained, 
the  trial  was  fixed  to  take  place  at  Edinburgh. 

Act  Rutherfurd,  Buchanan ;  J.  CuUen,  W.S.,  Agent^AU,  O. 
G.  Bell;  S.  CampbeU,  S.S.C^ -4^en/.— [F.L.M.H.] 


2lst  November  1844. 

FiBST  Division. — (J.C.) 

No.  15. — ^Alexander  Tweedie,  PetitUmer, 

Accounts — ^Factor  loco  Tutoris — ^Exoneration — ^Process. 

Mr  N.  Tweedie,  who  had  been  appointed  fiEictor  loco 
tutoris  to  James  McLean,  died  in  the  beginning  of  1843, 
and  Mr  Robert  Hill  was  appointed  his  successor  in  that 
office.  A  petition  was  presented  by  Mr  A.  Tweedie, 
as  executor  of  the  deceased  £Eictor,  praying  for  the  ex- 
oneration of  the  deceased,  and  for  delivery  of  the  bond 
of  caution  to  his  cautioners.  The  petition  was  remitted 
to  the  Lord  Robertson,  Ordinary,  in  common  form.  His 
Lordship  remitted  to  Mr  Alexander  Robertson,  ac- 
countant, to  examine  the  accounts  of  the  late  factor, 
and  report.  It  then  appeared  that  Mr  Hill,  who  had 
by  this  time  found  caution,  and  entered  upon  the  duties 
of  his  office,  had,  in  his  capacity  as  factor,  examined 
Tweedie's  accounts,  and  appended  a  docquet  to  them 
in  the  following  terms : 

"  \Zth  December  1843.~Tbe  preceding  state  and  accounts 
having  been  carefiilly  examined  and  computed  with  the  Touchers, 
were  found  correct.  The  vouchers,  with  the  bank-receipt,  hare 
been  delivered  to  the  new  &ctor,  and  the  balance  of  X96.  2.  6^. 
has  been  paid  by  him  to  Mr  Tweedie's  executor,  agreeably  to 
a  separate  stamp-receipt:  Farther,  the  present  &ctor  under- 
takes to  relieve  Mr  Tweedie  and  his  cautioners  of  their  obliga- 
tions in  loosing  of  Sharp's  arrestments,  and  to  pay  the  neces- 
sary expense  of  getting  the  former  &ctor  exonered.^* 

(Signed)       "  Rob.  Bill,  factor.'* 

Mr  Hill  had  also  put  in  a  minute  into  this  process  to 
the  same  effect.  In  these  circumstances,  the  account- 
ant made  an  interim  report  to  the  Lord  Ordinary,  stat- 
ing the  above  &cts,  in  order  that  his  Lordship  might 
determine  whether  it  was  still  necessary  for  him  to  re- 
port on  the  correctness  of  the  accounts.  Lord  Robert- 
son thereupon  reported  the  case  to  obtain  the  direction 
of  the  Court  The  Court  held  that  the  report  of  an 
accountant  was  proper  and  necessary. 

Aci,  Chrlstisonj  Benny  and  Webster,  W.S^  Agenu, 


22d  November  1844. 
FmsT  DivisiOK.— (J.C.) 

No.  16. — General  David  Hunteb  and  others,  Clam- 
ante,  V.  l^Gsses  Margabet  Alexanpeb  Gbat  and 
Ann  Gray,  Claimants, 

Jurisdiction — Heritable — Title  to  Object — Decreet  in  Absence 
— PioceM — 7%«  general  diipomeei  of  a  lady  who  had  or- 
fuired  right  to  a  bond,  and  a  decreet  of  adjudication  thereom, 
againet  a  landed  ettate  in  Scotland,  in  favour  of  an  Engli&k^ 
man^  who  had  died  without  executing  a  convegance  in  her 
favour,  completed  their  title  to  the  eaid  bond  and  decreet 
by  decree  of  constitution,  general  and  general  special  charge, 
and  adjudication  in  implement,  all  in  absence,  against  the 
heir  of  the  deceased  Englishman,  who  was  also  a  foreigner, 
and  thereafter  claimed  in  a  multiplepoinding,  in  which  the  rents 
if  the  said  landed  estate  were  thejund  in  medio,  but  didmotprO' 
duce  any  grounds  or  warrants  in  implement  of  which  they  had 
obtained  their  decree  of  adjudication.  And  their  title  to  the 
said  bond  and  decreet  having  been  objected  to — Held,  1.  That 
as  the  heir  of  the  deceased  Englishman,  though  a  foreigner, 
had  a  personal  right  to  an  heritable  estate  in  Scotland,  the 
Court  of  Session  had  jurisdiction  against  him.  2.  J%at  as 
the  bond  and  decreet  were  admitted  to  be  in  themselves  mnehaU 
lengeable,  it  was  jut  tertit  of  the  claimants  to  object  to  the 
claim  of  parties  who  had  made  up  a  title  to  thim  ez  Uae 
regular. 

Mr  Charles  Gray,  the  proprietor  of  die  estate  of 
Carse,  which  he  holds  under  a  strict  entail,  containing 
the  usual  prohibitions  against  selling  or  contracting 
debt,  and  fsnced  with  irritant  and  resolutive  clauses, 
having  been  in  embarrassed  circumstances  for  the  last 
forty  years,  contracted  heritable  debts  to  a  great  ex- 
tent, the  securities  being  in  the  shape  of  bonds  of  an- 
nuity, &c.  On  the  application  of  Mr  Gray's  crediton, 
the  estate  of  Carse  was  sequestrated  in  the  year  1823, 
and  Mr  William  D.  Proctor  was  appointed  judicial 
&ctor  thereon.  Mr  Proctor  has  since  raised  the  pre- 
sent action  of  multiplepoinding,  the  fund  in  medio  in 
which  is  the  consigned  rents  of  the  estate  of  Carse. 
In  this  multiplepoinding  claims  were  given  in  by  Ge- 
neral David  Hunter  and  other  claimants,  who  claimed 
large  sums  in  virtue  of  certain  heritable  bonds  of  an- 
nuity and  decrees  of  adjudication  in  their  favour.  The 
Misses  Margaret  Alexander  Gray  and  Ann  Gray,  as 
general  disponees  of  Mrs  Ann  Strachan  and  Miss 
Elizabeth  Strachan  of  Balgavies,  also  gave  in  a  claim 
for  certain  sums,  and  afterwards  added  a  &rther  claim 
for  payment  of  the  sum  of  £5649,  contained  in  a 
pensd  bond  or  obligation  in  the  En^h  form  by  the 
said  Mr  Charles  Gray,  in  favour  of  the  deceased  William 
Holmes  of  Cleveland  Street,  London,  signed,  sealed  and 
delivered  on  1st  January  1808,  and  registered  as  a 
probative  writing  in  the  books  of  Council  and  Session. 
For  payment  of  tibe  debt  due  under  this  bond,  Mr  Holmes 
had  obtained  decree  of  constitution  against  Mr  Gray 
on  29th  November  1806, — ^raised  inhibition  on  the  de- 
pendence; and  on  6th  June  1807  obtained  decree  of 
adjudication  against  Mr  Gray,  adjudging  the  estate  of 
Carse  for  the  foresaid  principal  sum  of  £5649  sterling, 
and  £100  of  expenses,  &c.  The  decree  of  a^judicatioo, 
and  an  abbreviate  thereof,  were  duly  recorded,  and  a 
signature  was  presented  in  Exchequer  for  a  crown- 
charter  of  abjudication  of  the  lands  adjudged.  T)m 
bond,  inhibition,  and  decree  of  adjudication,  the  Misses 
Gray  stated  that  Mrs  Ann  Strachan  had  acquired  from 
Mr  Holmes  by  purchase,  having  paid  to  hjm  £2000, 
besides  certain  sums  advanced  in  respect  of  insurances 
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efiected  on  the  life  of  Mr  Gray,  as  the  price  thereof; 
bat  that  Mr  Hobnea  had  died  without  executing  in  her 
{drour  a  formal  conveyance  thereto. 

Upon  these  claims  being  given  in,  it  was  arranged, 
by  common  consent,  that  a  certain  payment  should  be 
xnade  to  each  of  the  claimants  from  the  fund  in  medio ; 
but  with  regard  to  the  further  claim  of  the  Misses 
Gray  above  mentioned,  it  was,  on  the  one  hand,  agreed 
bj  ^m  to  postpone  their  claim  for  a  dividend  ti^ere- 
on  until  after  the  payment  above  mentioned  had  been 
made ;  and,  on  the  other  hand,  it  was  agreed  by  the 
other  claimants,  that,  in  the  next  place,  and  imme- 
diately after  the  above  payment,  the  said  Misses  Gray 
should  receive,  out  of  the  r^nainder  of  the  fund  in 
medioy  if  any,  or  out  of  the  first  of  the  incoming  rents 
of  the  estate  of  Carse,  an  equalizing  dividend  on  their 
additional  claim,  on  their  establishing  their  claim  to  said 
debt ;  it  being  further  understood  that,  as  the  said  claim 
is  contained  in  an  English  penal  bond,  whatever  part 
of  the  accumulated  sum  contained  in  the  abjudication 
might  be  penal,  should,  with  the  interest  of  such  penal 
sum,  be  deducted,  in  ascertaining  the  amount  of  the 
debt  on  the  sum  in  respect  of  which  the  Misses  Gray 
should  be  entitled  to  draw  the  said  equalizing  dividend. 

It  was  also  agreed  that  any  further  rents  that  might 
be  derived  from  the  estate  of  Carse  in  right  of  Mr 
Gray,  afier  making  the  above  payments,  (including 
the  above  mentioned  equalizing  dividend,  iif  tlie  Misses 
Gra/s  additional  claim  were  estaUished,)  should  be 
drawn  by  them  in  the  ratio  of  the  payments  which  it 
had  been  agreed  should  be  made. 

Thk  agreement  was  embodied  in  a  joint  minute, 
in  terms  of  which  an  interlocutor  was  pronounced  by 
the  Lord  Ordinary,  dated  2d  March  1843. 

In  reference  to  this  joint  minute,  there  was  subse- 
quently given  in  for  the  Misses  Gray  a  minute,  stating 
that  they  had  now  completed  tlieir  title  to  tlie  debt 
due  to  the  late  William  Holmes,  and  to  the  inhibi- 
tion and  adjudication  led  at  his  instance  in  security 
thereof  by  decree  of  constitution,  letters  of  special 
and  general  special  chai^  and  an  abjudication  in  im- 
plement at  their  instance  against  the  only  son  and  heir 
of  the  deceased,  which  title  they  produced,  and  claim- 
ing that  they  might  be  ranked  and  preferred  on  the 
balance  of  ^e  fund  in  medio^  if  any,  after  answering 
the  drafts  contuned  in  the  interlocutor  of  2d  March 
1848,  for  the  further  sum  of  £3201.  8.  8.  sterling,  be- 
ing an  equalizing  dividend  on  the  said  additional  daim 
originally  due  to  the  deceased  "William  Holmes,  and  now 
belonging  to  the  claimants,  with  interest  thereon  fi*om 
the  said  Id  March  1843,  till  payment ;  and  in  so  for 
ss  the  balance  of  the  fund  should  be  inadequate  for  that 
puroose,  they  craved  that  they  might  be  ranked  and 
preferred  on  the  first  of  the  next  accruing  rents  of  the 
estate  of  Carse,  for  the  difference  between  the  said 
balance  and  the  said  sum  of  £3201.  3.  6.,  and  interest 
thereon, — all  in  terms  of  the  minute  and  i^;reement 
of  the  parties. 

Otgeetiens  to  this  minute  were  given  in  by  Greneral 
Hunter  and  the  other  claimants,  in  which  Greneral 
Hunter  and  others  pleaded — 

Hm  dfik%  and  admdication  in  queetion  were  effectual  againtt  the 
Mtilae^Gane,  m  the  person  of  the  late  Mr  Hohnes ;  but  the 
tirti  wlirt^  It  it  stated  in  the  minute  for  the  Misaet  Gray,  they 
hatemii  up  thereto  Is  invaUd,  inasmuch  as  the  proccedingt 


Wire  all  taken  in  abaenoe  of  the  defender,  who  was  not  legally 
made  a  party  to  them.  There  was  no  jurisdiction  against  t& 
son  of  Mr  William  Holmes,  and  the  proceedings  are  therefore 
nulL  The  alleged  decree  of  constitution,  besides  being  in  ab- 
sence, was  obtidned  without  the  production  of  any  Toucher  or 
ground  of  debt,  or  any  proof  that  the  money  paid  to  Mr  Hohnes 
was  originally  advanced  by  Miss  Stracfaan,  or  that,  if  originally 
advanced  by  her,  it  was  not  repaid  to  her  out  of  Mr  Gray  s 
funds.  The  daimants  have  an  interest  to  object  to  the  title  of 
the  Misses  Gray,  as  the  fUnd  in  medio  is  insufficient  to  pay  the 
claimants  in  fnlL  I^  as  may  be  the  case,  this  abjudication  in 
implement  was  without  foundation,  it  may  be  reduced  by  the 
son  of  Mr  Holmes,  as  it  was  a  decree  in  absence,  and  the  estate 
may  be  exposed  to  a  claim  for  the  amount  of  this  debt  by  the 
son  of  Mr  Holmes. 

The  Misses  Gray  pleaded-^ 
As  the  completed  abjudication  was  an  heritable  estate  in  the 
person  of  Mr  William  Holmes,  and  as  his  son  was  his  apparent 
heir,  the  proceedings  taken  against  him  were  competent.  If  not 
so,  this  must  be  confessed  to  be  a  case  in  which  there  could  be 
no  remedy.  The  debt  in  question  being  admitted  to  be  good 
against  the  estate  of  Carse,  the  oljectors  have  no  interest  to 
challenge  a  title  made  up  to  it  which  is  ex  fade  good.  It  is /its 
Cer^tt  for  the  objectors  to  challenge  the  title  by  which  the  claun- 
ants  connect  themselves  with  the  debt  in  question. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor: 

*^  Sth  June  1S41. — ^The  Lord  Ordinary  having  heard  parties'  pro- 
curators on  the  minute  for  Misses  Gray,  and  objections  for  Ge- 
neral David  Hunter  and  others,  Finds  that  no  objection  is  stated 
to  the  constitution  and  validity  of  the  debt  due  to  the  late  Wil- 
Mam  Holmes,  or  to  the  inhibition  and  abjudication  at  his  in- 
stance in  securi^  thereof:  Finds  that  Blisses  Gray,  as  disponees 
of  the  deceased  Miss  Ann  Strachan,  have,  by  the  decree  of  con- 
stitution, and  of  abjudication  in  implement  proceeding  thereon, 
established  a  sufficient  right  and  title  to  the  said  debt ;  and  that 
Thomas  William  Holmes,  as  the  son  and  heir-apparent  of  the 
said  William  Holmes,  although  resident  in  England,  was  effec- 
tually made  a  party  to  the  said  decree  of  constitution  and  ad- 
judication in  implement :  And  in  respect  the  said  decrees  form 
an  eflbctual  transference  to  the  said  Misses  Gray  of  the  said  ori- 
ginal debt,  therefore  repels  the  said  objections;  sustains  Uie 
claim  of  the  said  Misses  Gray,  raUks  and  prefers  them  in  tenna 
of  thdr  minute,  and  decerns  accordingly:  Finds  no  expenses 
due  as  to  the  present  discussion,  and  decerns." 

General  Hunter  and  others  reclaimed   At  advising, 

Lard  Juttice' General — ^I  can  draw  no  distinction  between  this 
case  and  that  of  M'Arthur.  The  question  here  just  comes  to 
be  a  question  of  jurisdiction.  The  heir  of  Holmes  had  clearly 
an  heritable  estate  here.  And  that  being  the  case,  and  no  arer- 
mrat  or  proof  having  been  offered  that  there  was  no  real  or 
subsisting  debt  agatnat  the  estate,  I  think  we  must  hold  that 
matter  to  be probatioprobata  in  this  competition. 

Lord  MacbBnxi€.'--TbiB  decree  of  adjudication  and  presentation 
of  sk^aature  most  be  held  to  have  constituted  an  heritable  estate 
in  Holmes,  although  he  was  not  infoft  on  the  charter  of  abjudi- 
cation ;  for  it  was  effective  to  transfer  to  him  an  heritable  estate 
in  Scotland,  and  it  must,  therefore,  be  held  to  give  jurisdiction 
to  this  Ck)urt,  and  this  is  a  strong  case  to  shew  the  necessity  for 
such  a  jurisdiction.  As  to  the  objection,  that  the  other  party 
against  whom  this  abjudication  hi  implement  was  obtained  may 
yet  come  forward  and  reduce  tnat  a4Judication,  and  claim  the 
debt  against  the  estate,  that  is,  in  the  circumstances,  out  of  the 
question.  And  that  being  the  case,  it  is  deariy  yus  tertii  of  the 
claimants  to  object  to  the  title  of  the  Misses  Gray. 

Lord  fWferCofi  concurred. 

Lord  Jeffrey, — ^It  is  indeed  extravagant  to  maintain  that  the 
presumption  is  in  this  case  thatthe  debt  was  paid,  while  the  bond 
and  the  decree  are  still  good  and  standing.  As  to  the  jurisdiction  of 
theCourt,!  think  there  must  besuchexfMceMt^ote.  'Diisistheonly 
Court  which  has  the  power  of  transferring  any  lien  or  real  burden 
on  heritable  property  situated  in  Scotland.  And  if  the  party 
againstwhom  prooeedinffs  for  such  transference  are  used  is  abroad, 
and  is  cited  edictally,  I  think  \%\ApruMmf^jwriM  etdtjwrt  that,  if 
he  does  not  appear,  he  admits  the  justice  of  the  claim.  Even  if 
fraud  had  been  used  here  against  Holmes,  in  preventing  his  ap- 
pearance, that  indeed  might  have  the  effect  of  subjecting  the 
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fhradulent  pirttes  in  penal  oonsequenoes ;  bat  thoogfa  it  wert 
prored  it  could  never  revire  the  claim  against  the  estate. 

The  Court  accordingly  adhered  to  the  interlocutor  of 
the  Lord  Ordinary,  and  found  the  reclaimers  liable  in 
the  expenses  of  the  discussion. 

Authoritj  for  Respondents. — ^M'Arthnr  v.  M* Arthur,  12th 
Janoaiy  1842 ;  4  D.  B.  and  M.,  p.  354. 

Lord  Ordinary  Robertson. — Act  Solicitor-General  (Ander- 
son), H.  J.  Robertson ;  Pearson  and  Robertson,  W.S.,  Agents. — 
Alt  RutherAird,  Cowan:  William  Miller,  aS.C.,  AgenL—lS. 
Cferi.-[J.C.] 


22d  November  1844. 


Second  Divisiox. — (F.L.M.H.) 
No.  17. — James  Drysdale,  Purmevy  v,  William  Law- 
son,  Defender. 

Compensation — Liquid  and  Illiquid — Where  two  parties  raised 
mutual  actions  against  each  other,  and  in  one  action  damages  were 
found  due  by  a  jury,  and  decree  for  the  amount  thereof  pronounced, 
the  Court  refused  to  allow  extract  of  the  decree  to  be  superseded 
ttntii  the  partv  lialAe  in  the  danuxges  had  brought  his  actum  to  a 
conclusion,  when  he  proposed  to  pUad  compensation, 

Drysdale  andLawson  were  partners  as  seed-merchants. 
The  former  dissolved  the  contract,  and  brought  an  ac- 
tion of  count  and  reckoning  against  Lawson.  Lawson, 
on  the  other  hand,  brought  an  action  of  damages  against 
Drysdale  for  an  improper  dissolution  of  the  partnership. 
Lawson's  action  was  tried  by  a  jury,  who  found  Drysdale 
liable  in  £250  of  damages.  The  verdict  was  applied, 
and  decree  for  the  amoimt  pronounced.  The  Court  was 
this  day  moved,  on  the  part  of  Drysdale,  to  supersede 
extract  of  the  decree  until  he  had  brought  his  action 
of  count  and  reckoning  to  a  conclusion,  that  he  might 
plead  the  balance  therein  to  be  found  due  to  him  by 
Lawson  in  compensation  of  the  £250  due  by  him  to 
Lawson. 

After  hearing  counsel,  the  Court  unanimously  refused 
the  motion. 

Act  Rntherftird,  Handyside;  A.  Dan,  W.S^  Agent — Alt 
Macfkriane ;  Lockhart,  Hunter,  and  Whitehead,  W.S.,  Agents. 
— [FXJIH.] 


2Zd  November  1844. 
First  Division.— (J.C.) 
No.  18. — James  Shepherd,  W.S.,  Petitioner 
Paetorloco  Tutoris — Powers,  Sptcin\'^lJesiMe^^Authuritg  granted 
to  a  factor  loco  tutoris  (whose  factory  fell  to  expire  in  a  gear 
from  the  date  of  the  application)  to  let  two  farms,  forming  pari 
of  the  entailed  estate  of  his  pupil,  on  nineteen  gears*  leases,  on 
a  statement  that  they  could  not  be  let  at  adequate  rents  for  a 
ihorter  period,  and  an  opinion  of  land-valuators  to  that  effect, 

A  petition  was  presented  by  Mr  James  Shepherd, 
W.S.,  stating  that  he  had  been  appointed  &ctor  loco 
itttoria  to  John  Ramsay,  Esq.  of  Barra,  on  26th  No- 
Tember  1833,  since  which  date  he  had  administered 
the  estate  of  his  ward ;  that  the  estates  of  Barra  and 
Straloch,  in  Aberdeenshire,  belonging  to  the  pupil,  were 
strictly  entailed,  but  the  conditions  in  reference  to  let- 
tmg  the  lands  were  in  these  terms : 
*<  Nor  to  set  tacks  for  any  longer  period  than  a  lifetime  or  82 
▼san,  and  not  under  the  then  current  rent,  and  nowise  foot  or 
in  consideration  of  any  fine  or  grassum." 

That  the  pupil  was  bom  on  3d  December  1831,  and 
that  as  the  petitioner's  factory  would  expire  on  3d  De- 
cember 1845,  he  could  not,  without  the  authority  of 


the  Court,  grant  leases  to  etidure  beyond  WMtsondaj 
1847 ;  that  the  &uin  of  Bedhouse  of  Barra,  on  tlw 
estate  of  Barra,  was  let  by  the  last  proprietor  to  the  i»e- 
sent  tenant  for  21  years  from  Whitsunday  1824,  at  an 
annual  money  rent  of  £70  for  the  first  nine  years,  and 
£90  during  the  remainder  of  the  lease;  that  the  lease 
consequently  expired  at  Whitsunday  first,  1845  ;  that 
the  ^urm  of  North  Mains  of  Barra  was  let  by  the  peti- 
tioner on  a  lease  of  nine  years  firom  Martinmas  1838, 
at  the  yearly  money  rent  of  £140 ;  that  the  tenants 
had  lately  fallen  into  arrear  of  rent,  and  declared  their 
inability,  from  want  of  ci^ital,  to  continue  the  posses- 
sion ;  that  they  had,  however,  agreed  to  renounce  the 
lease  at  Martinmas  1844,  and  that  the  petitioner  hav- 
ing been  satisfied  that  they  could  not  continue  to  paj 
the  rent  and  improve  the  farm,  had  consented  to  ac- 
cept the  renunciation,  on  condition  that  a  good  tenant 
should  be  found  who  would  give  at  least  the  same  rent ; 
that  the  petitioner  had  since  received  ofiers  for  this 
fiirm  from  three  respectable  parties,  at  an  increased 
rent,  provided  a  nineteen  years*  lease  were  given. 

To  this  petition  was  appended  an  opinion  by  Messn 
Walker  and  Smith,  land-valuators  in  Aberdeen,  to  the 
effect  that  neither  of  the  two  fiirms  above  mentioned 
could  be  let  at  adequate  rents  for  a  shorter  period 
than  nineteen  years. 

The  prayer  of  the  petition  was  for  warrant  to  the 
petitioner,  as  factor  loco  tutoris  foresaid, 

"  to  let  the  foresaid  farm  of  Bedhouse  of  Barra  oa  a  lease  of 
nineteen  years,  from  Whitsunday  184(S  and  the  foresaid  ftrm 
of  North  Mains  of  Barra  for  a  like  period  of  ninetem  yean, 
from  Martinmas  1S44 ;  the  said  leaaes  not  being  inconairteDt 
with  the  terms  of  the  entalL" 

The  Court,  in  the  circumstances  of  tiie  case,  granted 
the  prayer  of  the  petition. 

O.  D.  Fordyce:  Shepherd  and  Grant,  W.S^  Ageats.'-W. 
CfcrJL-CJ.C]  ^^ 


2Bd  November  1844. 

Second  Ditisionw— {F.L.M^.) 

No.  19. — Hugh  M*Ewan,  Reclamer^  v.  John  Eeb,  Be-    , 
spondenL 

Bankrupt—Sequestration—Statute  2  and  3  Vict.  e.  41,  §  11  and 
102 — Review — Dividend — Claim — Ranking— Production  of 
Vouchers — A  party  held  not  to  be  cut  out  from  ranking  fir  a 
dividend  on  a  sequestrated  estate  while  appealing  the  trustees 
decision  refecting  his  claim,  but  allowed  to  substantiate  it  to  the 
effect  ofranhingfor  the  dividend,  though  he  had  not  prodmeed 
s^fficient  vouchers  to  prove  his  debt  two  months  previous  to  the 
time  fixed  for  payment  thereof,  nor  ashed  additional  time  to 
produce  them, 

Hugh  M'Ewan  was  trustee  upon  the  sequestrated 
estates  of  John  and  Alexander  MiUoy,  catde-dealers, 
Argyllshire.  John  Ker,  trustee  for  the  Benfrewshire 
Banking  Company,  lodged  a  claim  with  M^Ewan  to  be 
ranked  on  the  estate  of  the  Milloys,  for  the  sum  of 
£589.  18.  7.  This  claim  was  rested  upon  a  bill  dated 
11th  December  1841,  granted  by  Alexander  and  John 
Milloy  for  £579. 18s.,  along  with  interest  and  expenses. 

On  dlst  July  1844,  M^Ewan,  as  trustee,  pronounced 
a  deliyerance  on  this  claim,  in  which  he 

*'  reftises  this  cUdm  in  wh<^  on  the  ground  that  the  hill,  bo6 
as  denoted  by  figures,  and  i^pearing  in  Uie  body  of  it,  has  beca 
written  on  erasures,  which  render  itincap^eof  fixmiogte 

ground  of  a  claim  to  SBgiigfp^^V;  VJ^^VIC 


1844.] 
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Kcr  presented  a  note  of  appeal  to  the  Lord  Ordinaiy 
on  the  bills,  producing  therewith  a  registered  protest 
and  execution  of  chai^  on  the  said  bill,  as  well  as  a 
letter  from  the  Millojs  to  the  appellant,  dated  in  May 
1842,  engaging  to  pay  him  on  9th  June  thereafter, 

*"  XI 50,  or  if  possible  £200,  in  part  of  a  bill  fbr  £579.  ISs^  due 
14th  April,  and  now  under  protest  in  the  hands  of  the  Bank  of 
Scotland." 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor: 

•*  27 ik  Septemher  1844.— The  Lord  Ordinary  harlng  resumed 
consideration  of  this  note,  and  having  heard  the  counsel  for  the 
parties — In  respect  of  the  documents  now  produced,  sustains  the 
a|^>eal,  authorizes  the  trustee  to  place  the  appellant's  claim  on 
the  scheme  of  ranking,  to  the  effect  that  he  mav  draw  the  pro- 
portion of  the  diyisible  funds  to  which  the  Rentrewshire  Bank- 
ing Company  is  entitled :  finds  the  appellant  entitled  to  ez- 
penaes ;  appoints  an  account  thereof  to  be  given  in,  and  when 
lodged,  remits  the  same  to  the  auditor  to  tax  and  report." 

M^Ewan  reclaimed.  He  argued — 
That  the  decision  of  the  trustee  was  right ;  and  that,  under 
the  11th  and  102d  sections  of  the  Bankrupt  Act,  only  those 
claimants  who  have  produced  their  claims,  with  grounds  of 
debt,  at  least  two  months  previous  to  the  time  fixed  for  payment 
of  the  first  dividend,  are  entitled  to  be  ranked  thereon,  or  those 
who  have  requested  additional  time  for  production  of  accounts 
and  vouchers  to  support  the  claim,  or  for  otherwise  establishing 
the  debt  according  to  law :  That  here  the  first  dividend  was 
declared  payable  in  September  1844 :  That  no  suflkient  voucher 
was  produced  two  months  previous  to  that  time,  nor  was  addi- 
tionid  time  requested  for  production  thereof^  and  accordingly, 
that  the  claim  was  not  substantiated  so  as  to  entitle  the  daim- 
imt  to  rank  on  the  first  dividend. 

It  was  ansioered — 
That  a  trustee  is  only  a  judge  of  the  validity  of  claims  in  the 
first  instance :  That  his  decision  here  was  wrong ;  and,  at  all 
events,  that  it  was  still  competent  to  bring  additional  evidence 
to  support  the  claim,  so  as  to  entitle  the  claimant  to  a  share  of 
the  first  dividend,  and  that  time  had  not  been  requested  to  sub- 
stantiate the  claim  or  produce  fVuther  documents,  because  it  had 
the  trustee  had  been  satisfied  with  the  evidence 


produ 

At  advising, 

LordJuMtke-Clerk, — ^The  interlocutor  not  only  sustains  the  ap- 
peal, but  authori  zes  the  appellant's  claim  to  be  placed  on  the  scheme 
of  ranking.  Now,  I  think  this  claim  requires  corroboration  be- 
fore being  placed  on  the  scheme  of  ranking.  The  vitiated  bill  is 
sot  a  voucher  for  £579  18s.  until  further  evidence  is  produced. 
Ko  letter  of  the  description  here  produced  would  induce  me  to  ad- 
mit the  claim  without  forther  proof.  I  don't  think  the  claimant 
is  to  be  cut  out  fix>m  ranking  for  the  first  dividend,  but  at  pre- 
sent I  am  not  prepared  to  rank  this  claim  without  forther  proof.  I 
think  the  interiocutor  of  the  Lord  Ordinary  should  be  recalled, 
and  the  party  allowed  to  substantiate  his  claim. 

Lord  Afoncreiff. — ^The  question  is,  whether,  under  the  clauses 
of  the  statute,  a  party  in  the  situation  of  the  claimant  here  is  to 
be  excluded  fVom  ranking  for  the  first  dividend. 

Lord  Justtee-derL—Ue  will  be  entitled  to  rank  for  the  first 
dividend  if  the  debt  be  proved. 

Lord  Moncrtiff, — I  think  we  must  allow  the  party  to  support 
his  daim  with  further  proof. 

Lordi  Mtdwyn  and  Cockbum  concurred. 

The  Coart  pronounced  the  following  interlocutor : 

**  Becal  the  interlocutor  complained  of;  and,  before  fUrther 
answer,  j^ipoint  the  respondent  to  give  in  a  minute,  stating  what 
he  avers  and  oflfers  to  prove  in  order  to  obviate  the  objection  of 
erasure  on  the  bill  issued  founded  on." 

Lord  Ordinary ^  Fullerton. — A  ct  Whiffham,  Home ;  John  Boss, 
aac,  AgmL-^AlL  T.  Mickenrift,  BoUand  and  Thomson,  W.8., 


of  the  defender  being  the 
and  that  the  pursuer  is  entitU^  to 


2eth  November  1844. 
Second  Division. — (FJL.M.H.) 

No.  20. — John  Murdoch,  Advocator  v.  Chibstt 
MuNRO,  Respondent, 

Process— Review—Statute  50  Geo.  III.  c.  112  §  36.  87— Ad- 
vocation— Interlocutory  Judgment  —  Semiplena  Probatio — 
Where  a  Sheriff  had  found  a  semiplena  probatio,  and  allowed 
the  woman  $  oath  in  supplement  to  betaken — Held  that  it  is  not 
competent  to  advocate  against  such  an  interlocutor,  even  with 
leave  of  the  Sheriff, 

Chirsty  Munro  brought  an  action,  in  the  Sheriff- 
Court  of  Boss-shire,  against  John  Murdoch  for  the 
aliment  of  a  natural  child,  of  which  she  averred  he  was 
the  father.  Murdoch  denied  having  had  connexion  with 
the  pursuer,  and  a  proof  was  allowed. 

The  Sheriff-substitute,  on  considering  the  proof  led, 
found 

"  that  there  is  a  sem^na 
father  of  the  pursuer's  chil< 
the  benefit  of  her  own  oath  in  supplement.' 

The  Sheriff-depute  affirmed  this  interlocutor. 

The  defender,  having  obtained  leave  from  the  She- 
riff to  advocate,  presented  a  note  of  advocation,  founding 
on  statute  50  Geo.  iii.  c.  112,  §  36,  37.  The  pursuer 
pleaded,  as  a  preliminary  objection  to  the  advocation, 
that  it 

'*  is  incompetent,  and  ought  to  be  dismissed,  in  respect  the  in- 
terlocutors brought  under  advocation  are  interlocutory  judg- 
ments, and  do  not  fall  under  anv  of  the  classes  of  cases  whidi 
may  be  advocated  with  leave  of  the  inferior  Judge,  before  final 
judgment." 

The  Lord  Ordinary  reported  the  cause  to  the  Courty 
adding  a  note  on  the  merits  of  the  proof  led. 

Counsel  were  heard  on  this  preliminary  objection  on 
23d  November. 

At  advising, 

LordMedwyn. — ^I  never  supposed  a  difibrent  interpretation 
could  be  put  on  the  section  of  the  statute.  It  allows  advoca- 
tion from  an  interlocutory  judgment  with  leave  of  the  Sheriff! 
on  account "  of  legal  objection  with  respect  to  the  mode  of  proof." 
Now  there  is  no  objection  here  to  the  mode  of  proof.  The  She- 
riff has  not  allowed  a  different  kind  of  proof  nom  that  whidi 
was  being  led. 

Lord  Moncreiff, — ^I  think  it  is  not  competent  to  advocate  from 
interiocutory  judgments  in  cases  of  this  kind.  The  oath  in  sup- 
plement is  just  an  addition  to  the  proofl  It  is  not  a  new  mode 
of  proof.  I  think  it  much  the  safest  course  to  refhse  the  note. 
Suppose,  when  the  oath  of  supplement  is  allowed,  and  the  man 
advocates  and  gets  into  a  litigation  on  the  proof  as  led,  the 
woman  should  die  in  the  mean  time,  the  oath  could  never  be 
taken. 

Lord  Cocldntm  had  some  doubts,  but  was  inclined  to  think 
the  advocation  was  competent. 

Lord  Justice- Clerk, — ^I  think  there  is  no  difficulty  in  the  case. 
There  are  different  kinds  ofproo^ — ^that  by  parole,  by  writing, 
or  by  oath.  Now,  there  is  but  one  kind  <^  proof  originally 
allowed  to  the  parties  here,  viz.,  by  parole.  What  is  now 
allowed  is  only  an  oath  in  supplement  thereof^  as  a  witness 
whose  evidence  is  to  be  looked  at  strictly.  This  is  a  very  dif- 
ferent thing  from  an  oath  on  reference.  There  is  no  objection 
here  to  the  competency  of  the  kind  of  proof  allowed. 

The  case  was  delayed  till  the  26th,  when  it  was  again 
taken  up. 

Lord  Justice- CUrk. — I  have  v^ry  deliberately  considered  thia 
case,  in  consequence  of  thedoubts  expressed  by  oneof  my  brethren^ 
and  have  gone  carefhUy  over  all  the  cases  respecting  theoompe- 
ten^  or  incompetency  of  advocation  under  ihe  37Ui  section  of 
50  Geo.  iii.  c  1 12.  The  exertion  within  which  it  is  imypoted  to 
bring  this  advocation  is  thus  expressed,—**  legal  otijection  to  tho 
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mode  of  proof.**  Now,  I  ^>prehend  that,  aooordSng  to  all  the  defi- 
nitions and  expositions  in  the  great  authorities  of  the  law  of  Soot- 
land,  the  mode  of  proof  refers  to  those  rules  in  the  common  or  sta- 
tute law  of  Scotland  by  which,  in  certain  classes  or  character  of 
cases,  matters  alleged  can  be  proved  either  by  a  proof  at  large, 
or  only  by  writing,  or  only  by  writ  or  oath  of  the  opposite  party, 
lliese  distinctions  as  to  the  mode  of  proof  are  of  very  deep 
foundation  in  our  law,  and  ii^  in  the  one  dass  of  cases,  a  proof 
at  large  is  allowed,  where  a  correct  application  of  the  law  re- 
stricts the  party  to  either  of  the  more  limited  modes  of  proo^  or 
if  he  is  restricted  to  the  latter  in  the  Inferior  Court,  where  he 
is  entitled  to  a  ^roof  pro  ut  dtjure,  then  there  is  a  plidn  reason 
for  an  advocation,  with  leave,  on  the  legal  objection  to  the  mode 
of  proof;  although  tlie  judgment  is  only  interlocutory ;  for  the 
whole  subsequent  proceedings  in  the  Inferior  Ck>urt  may  come 
to  be  useless  waste  of  time  and  expense,  if  the  interlocutor  as  to 
the  mode  of  proof  is  wrong.  It  has  been  found,  going  upon  this  dis- 
tinction, that  an  advocation  is  incompetent  against  an  order  for  a 
judicial  examination  of  the  party ;  for  although,  in  that  way,  ma- 
terial aid  may  be  obtained  for  the  expiscation  of  truth,  yet  it  is  not 
a  separate  mode  of  proof  in  the  sense  of  the  statute :  Turner  v. 
Gibb  and  McDonald,  1 1th  February  1826.  So  also  an  advocation 
was  refused  as  incompetent  against  an  interlocutory  judgment 
on  the  effect  of  a  certain  document  alleged  to  be  invalid  under 
the  Registry  Acts:  Berry  o.  Lawson,  I6th  December  1815. 
So  also,  in  other  cases,  where  the  objection  was  to  an  article 
or  piece  of  O'idence,  but  not  to  the  mode,  of  proot  And  on 
this  plain  ground,  in  WiHght  v.  Watson^  29th  June  1826,  Lord 
Medwyn  found  expressly  that  an  advocation,  on  thesame  ground 
as  the  paesent,  was  incompetent  And  the  Court,  holding  that 
to  be  clear,  found  a  reclaiming  note  incompetent  imder  the  45th 
section  of  the  Judicature  Act  But  if  Lord  Medwyn  was  wrong, 
then  his  interlocutor  refusing  to  entertain  the  advocation  was 
incompetent  and  beyond  his  power,  and  would  have  been 
subject  to  review  on  that  ground.  Hence,  the  opinion  of  the 
Court  necessarily  assumed  as  its  basis  the  point  of  incompetency. 
Then,  the  statute  farther  say s^ — **  legal  objection  to  the  mode  of 
proof**  I  think  this  advocation  cannot  be  brought  within  that 
expression,  legal  objection.  A  proof  here  was  allowed  to  the 
pursuer  as  a  part  of  that  proof  tX  lurge.  In  this  particular  class 
of  cases,  the  party  herself  is  a  competent  witness,  when  the 
Judge  Uiinks  there  is  Sksemipknaprohatio  without  her  testimony, 
and  when  the  case  made  by  the  witnesses  is  consistent  with  her 
record.  The  only  question  which  can  then  be  raised  is  one  on 
the  evidence,  whether  the  proof  adduced  does  amount  to  a  temi- 
plena  probcUio,  I^egal  objection  to  the  oath  in  supplement  there 
can  be  none,  and  accordingly  none  is  stated  in  tins  case ;  for  the 
whole  pleas  in  law  are  only  comments  on  the  amount  or  sufficiency 
of  the  proof  to  lead  to  this  result  I  can  well  understand,  tliat  in 
various  cases  this  objection  may  not  have  been  stated.  In  Kirk- 
patricky,Don,lS43,  bBdVs  Reports,  N.S.,  p.  1104,  it  was  not  But 
the  error  there  was  not  with  the  Court,  as  the  Lord  Ordinary 
supposes,  but  with  his  Lordship,  in  entertaining  that  advocation 
at  all  on  the  merits,  as  he  has  done  this.  He  should  have 
refused  it  as  incompetent  But  if  there  is  no  objection  to  the 
competency  of  the  advocation,  and  if  an  interlocutor  is  pro- 
nounced on  the  merits,  then  I  apprehend,  and  it  is  my  opinion, 
that  we  should  not  be  thought  to  agree  with  the  Lord  Ordinary 
on  that  very  serious  question,  that  the  clause  in  the  Judicature 
Act  does  not  exclude  review, — that  that  clause  only  applies 
when  the  Lord  Ordinary  reftises  or  passes  the  note  as  competent 
or  incompetent  under  the  clause  in  the  statute  50  Geo.  ilL  But 
it  would  be  a  most  ahmning  and  novel  view  to  take,  that  the  judg- 
ment of  the  Lord  Ordinary  in  the  Bill-Chamber  on  the  merits  was 
Jirud,  Such  has  never  been  my  understanding,  and  I  never  before 
heard  that  explanation  of  the  clause  in  question.  It  was  intended 
simply  to  leave  to  the  Ordinary  the  question  of  the  competency 
or  incompetency  of  the  note,  and  if  competent,  then  the  note  ts 
passed  at  once.  And  this  was  the  error  en  the  Lord  Ordinary  in 
Kirhpairkk  y.  Don,  for  if  the  note  there  was  competent,  then  it 
ought  to  have  been  passed  as  a  matter  of  course.  For  discos- 
tion  on  the  mierits,  when  the  advocation  is  competent,  can 
only  take  place  in  the  Court,  not  in  the  Bill-Chamber.  In 
most  cases  the  oath  has  been  taken,  and  the  discussion  arises 
whether  it  was  right  to  have  been  allowed  when  the  whole 
cause  is  brought  up:  and  there  is  no  difficulty  in  deciding 
that  preliminarr  question,  for  we  have  only  not  to  read  the 
^h  until  it  is  disposed  of  In  some  few  cases  the  objection 
not  have  been  stated.  But  the  interpretation  of  the  sta- 
is  dear,  and  the  reason  of  the  role  if  also  most  cogent,  viz., 


to  avoid  the  dcjay  in  those  cases  in  whidi  the  objection  is  not 
to  the  mode  of  proof. 

Lord  Cockbum. — I  had  some  doubts  when  the  case  was  (at- 
merly  before  us,  but  I  have  none  now.  The  party  is  jost  a 
witness,  and  it  is  not  in  the  power  of  a  party  to  object  when 
any  particular  witness  is  called. 

The  Court  accordingly  unanimously  remitted  to  the 
Lord  Ordinary  to  refuse  the  note  of  advocation  as  in- 
competent, and  to  find  the  respondent  entitled  to  ex- 
penses. 

Lord  Ordinary^  Cuninghame. — Act  Dnndas;  John  Hunter, 
W.S.,  AgenL—IlL  Pattison;  Bobert  LaidUw,  &aC.,  ^oot- 
rF.L.M.H.] 


2Sth  November  1844. 
FiBST  Division. — (J.C.) 
No.  21. — ^Hectob  Mason,  Assistant  Clerk  of  Session, 
PuraueTy  v.  Adam  Wilson,  sometime  Depute-Ckrk 
of  Session,  Defender. 

Puctum  Ulicitum  —  Obligation — Contract  —  Statvte  1  end  3 
Vicr.  c  118,  §  15— Public  Omcer-.Clerk  of  8«tsiofu.il 
depute-chnrk  of  Session  who  was,  from  age  and  infirwuttf,  is- 
capable  of  discharging  the  duties  of  his  office,  agreed  with  kit 
assistant  clerk  that  the  assistant  clerk  should  do  the  duties  of 
the  depute*s  office  for  a  certain  salary,  and  that  the  agreemni 
should  only  be  determinable  by  either  party  on  six  months*  prt" 
vious  notice.  The  depute-clerk  having  resigned  without  notice^ 
Held,  TViat  the  agreement  was  not  actionable,  being  paduo 
illirirum.  Observed,  That  at  any  rate,  it  could  only  appbf 
while  the  depute^clerk  himself  held  his  office,  and  coiUd  not 
prevent  his  resignation  from  incapacity  at  any  time. 

By  the  act  1  and  2  Victoria,  c  118,  §  15,  Mr  Wil- 
son was  appointed  to  act  as  depute-clerk,  and  Mr 
Mason  as  assistant-clerk,  in  the  business  then  depend- 
ing before  Lord  Jeflfrey,  but  transferred,  upon  his  Lord- 
ship's removal  to  the  Inner-House,  to  Lonl  Wood.  In 
consequence  of  Mr  Wilson's  advanced  age  and  infirm 
health,  Mr  Mason,  for  nearly  two  years  previous  to 
20th  July  1842,  performed  the  whole  or  a  great  part 
of  the  duties  of  Mr  Wilson's  office  gratuitously.  On 
1st  November  1842,  Mr  Wilson  addr^sed  a  holograph 
letter  to  Mr  Mason,  in  the  following  terms : 

**  I  hereby  agree  to  pay  you,  during  the  dependence  of  the 
present  contract,  at  the  rate  of  one  hundred  pounds  sterling  per 
annum ;  at  Ist  February  £25 ;  1st  May  £35 ;  Ist  August  £25; 
1st  November  £25— one  hundred  pounds ;  you  taking  the  sole 
charge  of  the  office,  and  acting  as  if  I  were  present ;  and  thii 
agreement  being  defeasible  at  anv  time  I  may  find  it  proper  or 
necessary."  (Signed)  .     "  Adam  Wilsok." 

To  this  letter  Mr  Mason  replied  in  a  holograph  let- 
ter, dated  20th  January  1848,  stating  that  he  was  satis- 
fied  with  the  amount  of  the  proposed  remuneration,  bat 
objecting  to  the  proposed  declutttion,  that  the  agree- 
ment should  be  defeasible  at  Mr  TVilson's  pleasure,  and 
concluding, 

**  Perhaps  you  will  agree  to  either  party  having  a  power  to  pot 
an  end  to  the  contract  on  six  months'  previous  notice  beiog 
given.  Without  such  a  stipulation  I  do  not  see  how  I  can  ac- 
cept of  your  oflfer,  to  which  otherwise  I  have  no  otjectioiL  I 
remain,^  &c. 

To  this  letter  Mr  Wilson  replied,  on  2l8t  January, 
in  the  following  terms : 

**  In  answer  to  yours  of  yesterday,  I  have  only  to  assure  jon 
that  I  have  no  mtention  of  changing  present  appearances ;  and 
that  I  have  no  objections  to  say  that  either  of  the  parties  may 
put  an  end  to  the  contract  upon  six  months'  previous  notioe.  I 
always  am,"  Ac. 

This  letter  Mr  Mason  answered  on  24th  Januaiy, 

accepting  Mr  Wilson's  proposal^^3\^\^v  IC 
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**  upon  the  stipulation  of  a  tix  months*  previous  notice  being 
given  by  the  one  party  to  the  other,  putting  an  end  to  the  con- 
tract.** 

Mr  Mason  performed  the  duties  appertaining  to  Mr 
Wilson's  office  from  Ist  November  1842  till  1st  Novem- 
ber 1843.  Mr  Wilson  continued  to  pay  Mr  Mason 
the  quarterly  instalments,  as  they  became  due  under 
the  agreement ;  but  it  was  said  by  Mr  Wilson  that, 
on  the  approach  of  last  winter  session,  it  was  intimated 
on  the  part  of  the  Crown  that  he  must  either  dis- 
charge the  duties  of  his  office  or  tender  his  resigna- 
tion ;  and  that  accordingly,  as  he  did  not  feel  himself 
able  to  resume  the  discharge  of  these  duties,  he  re- 
signed his  office  on  22d  December  1843.  This  &ct, 
Mr  Mason  alleged,  was  only  intimated  to  him  on  5th 
January  1844. 

In  these  circumstances,  a  dispute  arose  as  to  the 
construction  of  the  agreement  which  the  parties  had 
entered  into.  Mr  Wilson  offered  Mr  Mason  a  sum  of 
£16.  13.  4.  as  an  allowance  corresponding  to  the  period 
from  1st  November  1843  to  1st  January  1844.  But 
this  tender  was  refused.  Mr  Mason  then  raised  the 
present  action,  concluding  for  payment  of  £25  sterling, 
due  on  the  1st  day  of  February  1844 ;  and  farther,  of 
the  like  sum  of  £25  sterling  being  the  instalment  pay- 
able on  the  1st  day  of  May  1844 ;  and  likewise,  of  the 
sum  of  £16.  13.  4.,  being  the  proportional  part  payable 
for  the  period  from  the  1st  day  of  May  to  the  5th  day 
of  July  1844,  the  respective  terms  of  payment  of  these 
two  la^t  mentioned  sums  being  always  first  come  and 
bygone,  with  interest. 

Mason  pleaded — 1.  As  "Wilson,  who  vxis  cUlowedhy  the 
Judge  in  whose  business  he  was  clerk,  to  do  the  duty 
of  fa^  office  by  deputy,  entered  into  a  contract  with  the 
pursuer,  whereby,  in  consequence  of  his  (Wilson's)  had 
heaUhj  the  pursuer  (who  had  for  two  years  done  that 
duty  gratuitously,)  should,  for  a  certain  consideration, 
continue  to  do  that  duty,  there  was  nothing  illegal  in 
that  contract  At  all  events,  in  the  circumstances,  it 
was  not  an  illegality  which  could  be  pleaded  by  Wil- 
son. 2.  As  it  was  stipulated  by  the  pursuer  that  this 
contract,  which  was  a  contract  de  anno  in  annuniy  should 
only  be  determined  by  six  months'  previous  notice,  and 
as  Wilson  resigned  his  situation  without  such  notice, 
the  pursuer  is  entitled  to  the  full  amount  of  the  sums 
.sued  for. 

WUaon  pleaded — 1.  The  alleged  agreement  founded 
on  is  not  actionable,  being  of  a  nature  which  cannot 
be  enforced  at  law.  2.  On  the  assumption  that  the 
agreement  is  actionable,  no  liability  was,  according  to 
a  sound  construction  of  the  agreement,  undertaken  by 
the  defender  for  any  payment  to  the  pursuer,  after  his 
tenure  of  the  office  should  cease ;  and  the  necessity  of 
notice  had  reference  exclusively  to  the  case  of  a  volun- 
tary resumption  of  duties  on  the  part  of  the  defender, 
or  the  voluntary  substitution  of  another  party  in  the 
pursuer's  room.  3.  The  arrangement  had  special  re- 
ference to  the  year  immediately  following  the  1st  No- 
vember 1842,  and  the  necessity  for  notice  did  not  exist 
with  reference  to  any  subsequent  period. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locntor: 

**  25fA  June  1S44.— The  Lord  Ordinanr  having  heard  counsel 
In  tills  Qinse»  and  thereafter  considered  the  record  and  docu- 
ttcntt  pcoduead^In  letpect  the  defender  has  stated  that  he  is 


ready  and  willing  to  pay  the  pursuer  £16. 13.  4.  as  the  sum  due 
to  him  for  extra  labour  on  the  defender's  account  up  to  the  pe- 
riod of  the  intimation  of  his  resignation,  sustains  the  defences, 
and  assoilzies  the  defender  from  this  action :  Finds  ezpcnsee  due 
to  neither  party,  and  decerns. 

"  Note, — ^The  Lord  Ordinary  regrets  much  that  this  case  has 
not  been  settled  out  of  Court,  as  he  recommended.  Although  he 
thinks  the  pursuer  has  a  strong  claim,  in  equity  and  between 
man  and  man,  to  a  certain  allowance  fh>m  the  defender,  he  has 
been  unable  to  satisfy  himself  that  it  is  such  a  chum  as  can  be 
enforced  in  a  court  of  law. 

**  1.  He  is  inclined  to  hold  that  the  transaction  was  not  legaL 
The  pursuer  was  the  assistant  clerk  in  the  same  oflElce  with  the 
defender  as  depute^lerk ;  and  the  arrangement  agreed  upon 
was,  that  the  pursuer  should  do  the  defender's  duty^  so  as  to  exempt 
the  defender  from  attendance  at  the  office.  It  is  Uiought  that  this 
was  contrary  to  the  principle  and  rule  on  which  the  present  es- 
tablishment of  clerks  was  provided  by  statute.  It  was  meant 
that  there  should  be  two  clerks  in  each  dcpute-clcrk's  office, — ^the 
one  probably  to  form  a  check  on  the  other ;  but,  by  the  arrange- 
ment libelled  on,  the  defender  devdved  his  whole  duty  on  ih» 
subordinate  clerk,  and  the  latter  undertook  to  relieve  him  from 
attendance  for  £100  a-year.  Could  a  principal  clerk  of  Session 
make  a  similar  arrangement  with  the  assistant  in  his  office,  and 
devolve  his  whole  duty  on  an  assistant  for  a  fourtii  part  of 
the  salary,  retaining  the  other  three-fourths  ?  The  Lord  Ordi- 
nary cannot  persuade  himself  that  this  would  be  a  legal  pac- 
tion which  ihQ  Court  could  sustain. 

^  2.  Even  if  it  were  legal,  it  is  thought  that  the  arrangement 
between  the  pursuer  and  ddTender  was  made  under  the  vnpKed 
(though  not  expressed)  condition,  that  the  defender  actually 
continued  in  office  himself  for  a  period  longer  than  a  year.  The 
pursuer  was  to  receive  six  months'  notice  bef<H«  the  defender 
made  any  other  arrangement  with  another  person  to  do  his  duty. 
But  that  condition  was  inapplicable  if  the  defender  ceased  to  hmd 
his  office  by  death,  or  by  such  incapacity  as  might  induce  the 
public  authorities  to  force  him  to  resign.  The  resignation  here 
was  most  excusable  and  necessary,  and  in  fact  the  very  argu- 
ment libelled  on  shews  that  it  should  have  taken  place  at  an 
earlier  period. 

**  These  are  the  Lord  Ordinary's  views ;  but  he  will  be  happy, 
for  the  sake  of  the  pursuer,  who  seems  to  have  been  very  ser- 
viceable to  the  defender  before  tlie  formal  agreement  was  con- 
cluded, if  the  case  shall  appear  to  the  Court  in  a  different  Ught..** 

Mason  reclaimed.  A  reclaiming  note  was  also  pre- 
sented for  Wilson,  submitting  the  Lord  Ordinary's  in- 
terlocutor to  review,  '^  in  so  &r  as  he  had  been  found 
not  entitled  to  his  expenses." 

At  advising, 

Lord  Justice-  General— 1  regret  that  this  question  (both  d  the 
parties  to  which  have  been,  as  I  am  informed,  faithful  -servants 
of  the  Court,  )  should  have  come  before  us.  The  question  is, 
whether  the  pursuer  can  found  upon  thu  agreement  between 
him  and  Mr  Wilson  as  a  ground  of  action ;  and  I  think  with  the 
Lord  Ordinary  that  the  agreement  is  not  actionable ;  and  that 
this  agreement,  taking  the  whole  letters  into  view,  on  the  con- 
struction of  which  it  rests,  is  not  to  be  sustidned  in  a  Court  of  law. 
I  think  that  this  proceeding  ought  not  to  have  gone  on.  If  a 
thing  of  the  sort  could  have  gone  on  at  all,  application  should 
have  been  made  to  the  Court  to  sanction  some  such  temporary 
arrangement.  For  only  as  a  temporary  arrangement  could  it 
be  held  capable  of  statement  in  Court.  Otherwise,  there  might 
have  been  an  agreement  by  which  the  one  party  might  have 
taken  the  whole  profits,  whUe  the  other  had  retained  merely  the 
name  of  the  office ;  and  such  an  arrangement  could  never  be 
justified  on  any  principles  of  law.  As  to  the  other  matter 
alluded  to,  I  am  equallv  clear.  It  is  obvious  that,  if  Wilson 
could  not  do  the  duty  of  his  office,  he  was  bound  to  resign.  And 
yet,  on  the  other  side,  it  is  said  that  he  was  bound  to  give  six 
months'  previous  notice.  Why,  if  he  had  died,  the  same  thing 
might  have  been  said.  As  Mr  Wilson  should  have  been  no 
party  to  such  a  transaction,  I  think  that  the  Lord  Ordinary 
has  done  right  in  finding  no  expenses  da0  to  either  party. 

Lord  Mackenzie. — ^This  agreement  certainly  was  not  a  gross 
thing  of  its  kind,  and  both  of  the  parties  to  it  were  respectable  and 
faitMd  clerks.  But  it  is  not  a  thing  to  be  sanctioned ;  the  efibct 
and  intent  of  it  was  to  continue  a  man  in  an  office  who  was  inc^>- 
able  of  doing  his  duty.  As  to  the  0|^^)^  <I^Al^He>  (n  ordinaiy 
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service,  eren  death  does  not  stop  the  wages  of  the  senrant,  for  they 
are  due  till  the  next  term,  and  the  heir  must  pay  them.  That  pro- 
ceeds on  a  general  view  of  the  hardship  of  turning  out  the  servant 
In  mid-term.  But  it  won't  apply  to  such  a  contract  as  the  present, 
where  the  peculiar  duty  to  be  done,  as  the  deputy  of  another, 
is  the  service  stipulated.  It  must  be  assumed,  as  the  reasonable 
intention  of  the  contract,  that  the  pursuer's  and  defender's 
mutual  obligations  should  be  regulated  by  it  so  long  as  Wilson 
held  the  office ;  and,  of  course,  when  he  was  unfit  for  the  office, 
he  was  bound  to  resign  it  I  also  concur  with  the  Lord  Ordi- 
nary in  his  view  of  the  case. 

Lord  FuUerton. — I  think  that  the  pursuer  would  have  no  case 
to  state  unless  he  went  the  length  which  his  argument  has  gone, 
viz.,  that  though  Wilson  was  not  able  to  do  the  duties  of  his 
office  he  was  not  entitled  to  resign.  But  any  agreement  of  that 
sort  is  illegal.    I  concur  with  your  Lordships. 

Lord  Jeffrey. — I  concur  with  your  Lordships  on  both  points. 
What  settled  the  illegality  of  this  contract  was,  that  it  made 
one  officer  of  Court  do  what  were  the  duties  of  two.  Had  a 
private  person — a  man  of  law  well  acquainted  with  business — 
been  appointed  temporarily  to  do  these  duties,  the  question 
would  have  been  a  very  different  one.  But  here  the  public  are 
ii^jured,  for  they  get  only  one  public  officer  to  do  the  duties  of 
two ;  and  it  is  presumpHo  Juris  et  de  jure  that  two  clerks  were 
necessary.  On  the  other  point  the  matter  is  quite  clear.  I  may 
fiirther  say,  that  I^uite  agree  with  the  Lord  Justice-General  in 
finc^g  expenses  due  to  neither  party. 

The  Court  accordingly  refused  both  reclaiming  notes, 
adhered  to  the  interlocutor  reclaimed  against,  and  found 
neither  party  entitled  to  expenses. 

Ixfrd  Ordinary,  Cuninghame. — Act  Rutherford,  Deas ;  J.  W. 
Amott,  W.S.,  Agent— Alt  G.  G.  Bell,  Patton;  Graham  and 
Webster,  W.S.,  Agents.— W.  Cferife.— [J.C] 

28^  November  1844. 

First  Dmsiox. — (J.C.) 

No.  22. — ^Andrew  Rutherford,  Suspender^  v,  Adam 

and  John  Dawson,  ReapondmU. 
Expenses — Process —  Bankrupt —  Sequestration  —  Constitution 
—  Circumstances  in  which  the  creditor  of  a  sequestrated  debtor^ 
on  whose  estate  he  had  claimed  and  been  ranked,  was  held  not 
entitled  to  recover  the  expenses  of  an  action  of  constitution  of 
the  debt  for  which  he  had  thus  claimed  and  been  ranked,  al- 
though the  bankrupt  had  appeared  and  lodged  defences  to  his 
action.  Ob«er?ed,  TTiat  a  party  who  has  claimed  in  a  seques- 
tration wuty  be  entitled  afterwards  to  constitute  his  debt  by  de- 
cree* 

Andrew  Rutherford,  spirit-dealer.  High  Street,  Edin- 
burgh, was  sequestrated  on  17th  November  1841,  and 
a  trustee  was  elected  on  his  estate.  In  the  course  of 
the  sequestration,  Messrs  Adam  and  John  Dawson, 
distillers  Linlithgow,  lodged  a  claim  and  oath  for  the 
sum  of  £89.  13.  9.,  said  to  be  due  to  them  by  Ruther- 
ford, and  their  claim  as  lodged  was  admitted  bj  the 
trustee,  and  ranked  on  the  estate.  The  trustee  pro- 
ceeded to  realize  the  estate,  and  prepared  a  scheme  of 
ranking  and  division  of  the  fiinds,  in  which  he  ranked 
the  debt  due  to  the  chargers  at  the  ftill  amount  claimed, 
and  fixed  the  dividend  at  fourpence  in  the  pound. 
This  dividend  was  notified  bj  the  trustee  to  the  several 
eredilors  who  had  been  ranked  on  the  estate,  and  it 
was  declared  to  be  a  first  and  final  dividend.  Messrs 
A.  and  J.  Dawson  received  payment  of  this  dividend 
on  5th  December  1842,  and  Rutherford  subsequently 
obtained  his  discharge  on  28th  February  1843. 

Pending  these  proceedings,  and  after  payment  of  the 
dividend  on  their  debt,  Messrs  A.  and  J.  Dawson,  on 
Ist  February  184S,  nused  an  action  against  Ruther- 
ford before  the  Sheriff  of  Edinburgh,  concluding  for 
payment  of  their  account  for  205  gallons  of  whisky,  at 


8s.  4d.  per  gallon,  furnished  to  him,  amounting  to  £85. 
lis.  lid.,  "  under  deduction  of  whatever  sums  the  de- 
fender may  be  able  to  instruct  he  has  paid  to  accoont 
of  said  principal  sum." 

To  this  action  Rutherford  lodged  defences,  and  main- 
tained the  preliminary  pleas,  Ist^  that  as  Messrs  A.  and 
J.  Dawson  had  lodged  a  claim  on  his  sequestrated 
estate  and  received  a  dividend,  they  were  not  entitled 
to  sue  him  by  an  ordinary  action ;  and,  2dy  that  as  the 
action  concluded  for  the  whole  account,  without  deduc- 
tion of  the  dividend,  it  ought  to  be  dismissed. 

On  the  merits  he  pleaded,  that  the  whiskv  was  charged 
at  the  rate  of  8s.  4d.  per  gallon  instead  of  8s.  2d. 

Replies  were  lodged  for  Messrs  A.  and  J.  Dawson, 
in  which  they  consented  to  deduct  £1.  8.  7.  as  thd 
dividend  paid;  and  £1.  14.  1.,  being  the  difference  be- 
tween 8s.  2d.  and  8s.  4d«  per  gallon  on  the  whok 
amount  of  the  whisky  supplied  to  Rutherford. 

On  8th  March  the  Sheriff-substitute  pronounced  aa 
interlocutor  repelling  the  preliminary  defences  for  the 
suspender,  and  decerning  for  £82.  9.  3.  and  interest, 
with  £4.  18.  10.  of  expenses. 

As  Rutherford,  however,  had  in  the  mean  time  ob- 
tained a  discharge  in  his  sequestration,  he  was  only 
charged  by  Messrs  A.  and  J.  Dawson  for  payment  of 
£4.  18.  10.,  being  the  amount  of  the  expenses  incurred 
by  them  in  the  above  action ;  and  of  4s.,  being  the 
dues  of  extract. 

A  note  of  suspension  of  this  charge  was  presented 
by  Rutherford,  who  pleaded — 1.  It  not  being  alleged 
that  the  proceedings  before  the  Sheriff  were  instituted 
with  a  view  to  the  attachment  of  any  funds  actually  in 
the  possession  of  the  suspender,  or  likely  to  come  into 
his  possession ;  and  the  chargers  having  ranked  upon 
the  sequestrated  estate  for  the  full  amount  of  their 
claim,  these  proceedings  were  incompetent,  or  at  least 
were  nimious  and  unnecessary,  and  the  expense  of  such 
proceedings  could  not  form  any  good  claim  against  the 
suspender.  2.  Assuming  that  the  Sheriff-Court  pro- 
ceedings might  be  competent  with  a  view  to  a  separate 
constitution  of  the  debt  due  to  the  chargers,  although 
no  legitimate  object  could  be  assigned  for  these  pro- 
ceedings, the  expense  of  such  proceedings  falls  properly 
upon  the  parties  who  sought  to  obtain  the  decree,  and 
not  upon  the  bankrupt.  Where  the  bankrupt's  whole 
estate  has  been  surrendered  to  his  trustee,  and  is  under 
distribution,  and  a  creditor  avails  himself  of  sequestra- 
tion, such  proceedings  must  be  taken  at  the  cost  of  the 
creditor.  3.  The  defence  of  partial  payment  stated  in 
the  proceedings  before  the  Sheriff  was  just,  and  the 
statement  of  such  a  defence  was  necessary  from  the 
form  of  the  action,  which  concluded  for  decree,  subject 
to  deduction  on  accoont  of  such  partial  payment  as 
might  be  instructed.  In  like  manner,  the  defence  as 
to  the  overcharge  in  the  account  having  been  virtually 
admitted  in  the  pleadings,  there  was  no  good  ground 
for  finding  the  suspender  liable  in  expenses. 

D&WBons  pleaded — 1.  The  chargers  were  entitied  to 
rais6  action  against  the  suspender  for  constitution  and 
recovery  of  the  sum  due  to  them,  deducting  the  divi- 
dend received.  The  proceedings  under  the  sequestra- 
tion, and  the  payment  of  the  dividend,  formed  no  bar 
to  this  action.  2.  The  decree  of  discharge  does  not 
protect  the  suspender  from  liability  for  the  expenses 
Digitized  by  V30^ VIC 
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decerned  for  by  the  Sheriff,  the  same  being  a  debt  con- 
tracted subsequent  to  the  date  of  sequestration. 

The  Lord  Ordinary  pronounced  die  following  inter- 
locutor: 

**  27th  Junt  1844. — ^The  liord  Ordinary  havini?  heard  parties* 
proptirators,  and  considered  the  proceeding's  in  the  Inferior  Court 
no#  produced,  and  closed  record.  Repels  the  reasons  of  suspen- 
6i<Mi :  Finds  the  charge  orderly  proceeded,  and  decerns :  Finds 
thi>  chargers  entitled  to  expenses ;  allows  an  account  to  be  given 
in,  and  remits  the  same  to  the  auditor  to  tax  and  report. 

^  Note, — The  suspender  was  sequestrated  on  the  1 7th  of  No- 
vember 1841,  and  the  respondents  were  ranked  upon  his  estate 
for  the  sum  of  £89.  13.  9.  On  this  sum  a  first  and  final  divi- 
dend, at  the  rate  of  4d.  per  pound,  was  received  by  the  respon- 
dents on  the  5th  of  December  1842.  On  the  1st  of  February 
1843  the  respondents  raised  an  action  concluding  for  the  sum 
of  £85.  11.  11.,  being  apparently  for  the  same  debt  for  which 
they  stood  ranked,  but  under  deduction  always  of  whatever 
sums  the  said  defender  may  be  able  to  instruct  he  has  paid  to 
account  of  said  principal  sum.  There  was  no  notice  in  the 
summons  of  the  l^kruptcy  of  the  suspender,  or  special  deduc- 
tion given  for  the  dividend.  Defences  were  lodged  on  the  14th 
February  1843,  in  which  the  suspender  maintained,  both  as  a 
preliminary  plea  and  on  the  merits,  that  the  action  should  be 
dismissed,  in  respect  that  the  dividend  had  been  paid.  This 
was  not  a  valid  objection  in  law  to  the  constitution,  and  the 
proper  course  for  Uie  suspender  to  have  taken  was  either  to 
nave  allowed  the  decree  to  go  out  or  to  have  consented  to  the 
constitution,  subject  to  the  definite  deduction  of  the  dividend, 
which  was  very  trifling.  He  also  claimed  deduction  of  a  sum 
of  .£1.  14.  1.,  as  overchai^ged  in  the  account.  To  this  deduction, 
as  well  as  to  the  amount  of  the  dividend,  £1.  8.  7.,  being  to- 
gether £3.  2.  8.,  the  respondent,  in  replies  lodged  on  the  17th  of 
February,  consented,  thus  leaving  a  net  balance  of  the  sum 
libelled,  £83.  9.  3. 

**  While  these  proceedings  were  pending,  the  suspender  was 
in  the  course  of  obtaining  lus  discharge  from  the  Court,  having 
alr^idy  procm^ed  the  necessary  concurrence  of  his  creditors. 
On  the  28th  of  Februair  1843  he  was  discharged.  The  record 
was  dosed  on  the  1st  of  March,  and  on  the  8tb  decree  was  pro« 
nonnced  for  the  admitted  balance  of  £82.  9.  3.,  and  for  expenses. 
These  expenses  were  afterwards  taxed  at  the  sum  of  £4. 18.  10., 
and  the  propriety  of  that  award  of  expenses  forms  the  whole 
subject  of  the  present  suspension. 

**  It  is  not  correct,  as  stated  on  the  part  of  the  suspender 
under  reason  7,  and  also  in  answer  to  statement  5,  that  decree 
was  taken  without  deduction  of  the  dividend  or  extra  charge. 
On  the  contrary,  deduction  has  been  given  for  both,  and  there- 
fore this  ground  of  complaint  is  unfounded.  As  the  suspen- 
der's agent  was  present  at  a  meeting  before  the  Sheriff  on  the 
Ist  of  March,  and  did  not  state  judicially  that  a  discharge  had 
been  obtained,  or  consent  to  decree  of  constitution,  but  closed 
the  record,  under  reservation  of  the  dilatory  pleas  that  the  pur- 
suers were  not  entitled  to  constitution,  the  Sheriff  was  right  in 
repelling  that  preliminary  plea,  and  the  decree  so  pronounced 
did  not  go  by  default. 

"  On  the  14th  of  March  1843,  the  advocator's  agent  intimated 
that  the  discharge  had  been  obtained,  and  stated  that  he  hoped 
a  reclaiming  pention  would  be  unnecessary.  The  matter  seems 
to  have  lain  over  till  the  14th  June  1843,  when  decree  was  taken 
for  the  amount  of  the  expenses  chai^^ed  iosc.  It  is  clear  that, 
notwithstanding  the  receipt  of  the  dividend,  the  respondents 
were  entitled  to  decree  of  constitution,  although  it  is  not  very 
obvious,  as  the  claim  was  ranked,  and  as  the  discharge  was  not 
objected  to,  what  objects  the  respondents  had  in  taking  such 
decree ;  still  there  mi^t  have  been  property  whidi  they  wished 
to  attach,  and  the  iMnkrupt  should  not  have  objected  to  the 
competency  ci  the  constitution.  If  such  constitution  be  insisted 
in,  perhaps  it  is  somewhat  harsh  to  do  so  at  the  expense  of  the 
bankrupt  The  portion  of  the  account  of  expenses  which  would 
have  been  incurred  had  no  defences  been  lodged  seems  to  amount 
to  £1.  8.  8.  only,  and  the  present  proceedings  in  the  Supreme 
Covrt  havQ  not  been  instituted  for  the  purpose  of  getting  quit 
of  the  deeerniture  to  that  amount,  but  to  be  Areed  of  the  whole 
rirpijiissi,  the  great  proportion  of  which  was  occasioned  by  un^ 
neoewTy  litigation  on  the  part  of  the  suspender.  He  was 
wrong'  in  resisting  the  decree  of  constitution,  and  his  dilatory 
\  «ui  Juitly  repelled.  He  was  also  to  blame  in  not  stating 
'  that  he  had  obtained  his  discharge,  and  he  was 


still  &rther  to  blame  for  stating  on  the  record  in  this  Court 
that  no  deduction  had  been  given  in  the  decree  for  the  dividend 
and  overcharge.  Under  these  circumstances,  the  Lord  Ordinary 
does  not  feel  inclined,  on  this  matter  of  expenses,  to  interfere 
with  the  judgment  of  the  Sheriff." 

Rutherford  reclaimed.     At  advising, 

Lord  Jeffrey. — I  do  not  wish  to  give  judgment  on  the  broad 
question  of  law  raised  here,  whether  a  party  is  entitled  to 
raise  an  action  of  constitution  of  his  debt  after  claiming  and 
drawing  a  dividend  in  his  debtor's  sequestration  ;  and  I  think 
it  would  be  unsafe  to  lay  it  down  as  law  that  he  cannot ;  for  I  can 
conceive  many  cases  where  such  a  step  would  be  usefid  during 
the  dependence  of  a  sequestration ;  as,  if  a  creditor  who  has 
drawn  a  first  dividend,  suspects  that  his  claim  is  to  be  opposed, 
and  accordingly  gets  a  decree  of  constitution  before  the  second 
dividend  is  due,  and  thus  verifies  his  debt  pendente  procestu  of 
the  sequestration.  But  though  the  thing  is  competent,  I  think 
it  is  a  nimious  and  oppressive  step,  xmless  some  object  be  stated 
as  the  cause  of  it,  especially  in  a  case  like  the  present^  where  a 
sum  of  expenses  is  concluded  for.  If  these  creditors  meant  to 
oppose  the  discharge  of  the  debtor,  and,  thinking  their  titla 
objectionable,  proposed  to  litigate  on  a  credit  fixed  by  a  decree 
of  constitution,  and  constituted  eo  animo,  there  might  have 
been  some  reason  in  the  thing ;  but  they  allow  all  things  to 
go  on  as  if  they  had  not  constituted.  I  daresay  they  were  en- 
titled to  constitute,  but  they  should  have  constituted  eognitio^is 
causa  tantuaij  and  they  were  bound  to  do  so  at  their  own  expense. 
In  this  case  the  expenses  cannot  be  divided ;  and  except  the 
question  of  competency,  which  was  discussed  in  very  short 
papers,  notliing  was  done  which  should  render  Rudierfora  liable 
in  expenses.  Then  there  was  a  phris  petttio  in  this  action  of 
constitution.  As  to  this,  I  cannot  take  Mr  Crauford*s  asser- 
tion that  that  was  merely  alleged,  and  was  given  up  to  save 
trouble  or  otherwise,  although  it  was  really  due.  I  think  that 
that  over-statement  of  the  debt  entitled  the  suspender  to  de- 
fend himself  against  it.  And  as  to  the  expenses  of  the  action 
of  constitution  concluded  for,  decree  would  undoubtedly  have 
been  taken  for  them  if  it  had  gone  in  absence. 

Lord  Mackenzie. — I  concur.  I  do  not  see  that,  because  a 
party  claims  in  a  sequestration,  he  is  thereby  absolutely  barred 
firom  constituting  his  debt  by  decree.  Making  a  claim  in  a  se* 
questration,  as  the  sequestration  statute  provides,  stops  the 
currency  of  prescription.  But  it  does  not  appear  from  that 
statute  that  a  claim  is  a  decree  or  an  equivalent  to  it.  It  there- 
fore would  be  dangerous  to  say  that  there  was  not  here  a  right 
of  constituting.  This  debt  was  a  debt  on  an  open  account ; 
and  though  the  trustee  was  satisfied  as  to  the  justness  of  the 
claim  on  it,  on  the  creditor's  oath  o^  verity,  it  would  be  verj 
strong  to  say  that  this  would  stop  a  decree  of  constitution.  By 
the  form  of  an  action  of  constitution  the  conclusion  is  always 
for  pajrment,  (though  it  is  not  used  in  that  way  generally,)  and 
this  action  of  constitution  was  in  ordinary  form,  and  contained 
a  conclusion  fbr  expenses.  Decree  was  taken  for  the  whde 
expenses,  and  those  they  should  have  paid  themselves.  The 
question  here  is,  not  whether  this  reclaimer  should  get  expen- 
ses, but  simply  whether,  in  the  circumstances  of  this  case,  his 
appearance  was  unwarrantable,  and  renders  him  liable  in  ex* 
pcnses. 

Lord  FuUerton. — ^I  agree  in  thinking  that  the  original  interlo* 
cutor  of  the  Sheriff^  finding  the  action  of  constitution  compe- 
tent, ought  not  to  be  disturbed.  Supposing  a  creditor,  in  the 
drcumstanoes  of  these  chargers,  entitled  to  bring  an  action  of 
constitution  against  his  debtor,  such  a  party  must  shew  that 
it  was  an  action  in  which  the  debtor  could  safely  let  decree 
pass  against  him.  But  that  was  obviously  not  the  case  here; 
for  as  expenses  were  concluded  for  against  the  defender,  and 
improperiy,  it  was  necessary  for  him  to  appear.  As  to  the 
second  point,  the  action  concluded  for  £85.  11.  11.,  snl^ject  to 
such  deductions  as  he  could  instruct.  In  order  to  have  the  bene- 
fit of  these  deductions,  then,  he  must  appear,  and  he  was  thus 
obviously  entitled  to  do  so.  He  was  wrong  on  one  point,  it  is 
true,  but  he  was  right  otherwise ;  and  as  he  has  been  hard]/ 
dealt  with,  I  think  expenses  cannot  be  claimed  from  him. 

Lord  Justice'  General  concurred. 

The  Court  pronounced  the  following  interlocutor : 

"  Alter  the  interlocutor  submitted  to  review;  sustain  the  rea- 
sons of  suspension ;  suspend  the  letters  simplicilar^  and  decern : 
Find  the  suspender  entitled  to  expenses,  and  remit  the  account, 
when  lodged,  to  the  auditor  to  tax  and  roporti!!_:i\^\^  V IC 


Authoritie*  for  Eespondenta.— Wnlker  t^  M^GUp,  Hth  Maj 
1&35;  13  S.  and  D^  75&.  Love  v.  Menziea,  23d  January  1830' 
S  S.  and  D.,  aSO. 

Lord  Ordiitftrtf,  Robertioti.— Ftjr  Sufptnder^  Solicitor-General 
fAnderion),  PattOD ;  Shiels  and  Forre$t,  S,S.C.,  A^nts.-—For 
Ilapmdent^  J.   Cmilfiird;  Maurice  Lotiuan,    aS.Cl,  Ageni.^ 


2dik  November  1844, 

FiftiT  Division-— (J. CO 

No.  23, — Robert  Napier*  Purmer  and  Su^nder,  t\ 

CiiAKLEa  Wooi>j  2}cfendtr  and  Charge. 

AfbilratioD  ^  Submitiion  —  Decree*  ArWtral  —  Contr»ei_  A 
parly  entered  into  n  written  (xniraci,  proceeding  &n  a  Mfteci^ca' 
ttoa,  with  a  ship-buildi'r/or  buildmg  a  xteam'VeSielfor  a  certain 
price.  A  tr^fliny  alteration  wa&  thtr softer  made  on  the  ipecijica- 
tion,  and  the  emplotfer  ^ff^rcd  a  bonus  to  the  ship-bmltier  if  the 
tteam-vessel  $hould  teJiaiMhed  within  the  time  xpectjied  in  the 
contract.  The  veiset  was  notjinished  within  thai  time,  !>«- 
putes  having  ariten  between  the  parties^  a  mbmis^ion  wat  en- 
tered inio,  iJi  which  they  aubnitted  alt  claims,  ^*f.,  aritinp  out  of 
I  A*  building  of  the  iteam.veasel,  which  the  »uimi»tion  narrated 
mm*  hmit  **  in  termt  of  the  spccijication,  and  contract  or  agree* 
ment  executed  between*'  them.  Tlie  ship-lmilder,  asMeriing 
that  the  cttntracl  had/alien^  claimed  **  a  fair  price  *  for  build* 
ia§,  ttt  addition  to  na  extra  account  •  and  the  arbiter  found  him 
entitled  to  a  tlump  »um,  greater  than  the  contract  price  and  his 
extra  account  added  together^ Held  that  the  award  was  ultra. 
Tirei  of  the  arbiter ,  being  ultra  fine*  torn  prom  iiii  ;  ando^u 
mon,  that  the  hon\x%fdl  before  the  iubmixsion  wax  ent tired  into  ; 
^nd  chat  the  written  contract  was  suhaiMting^  and  wegulatsd  the 
price  of  the  vesseL 

The  ateam-ship,  '*  Caledonia,"  was  built  by  Charles 
Wood,  ship-builder  in  Dumbarton,  on  the  employment 
of  Robert  Napier,  engineer  in  Glasgow.  Li  coase- 
quence  of  dijsput*^^  between  the  parties  as  to  the  price 
which  the  vessel  was  to  cost,  they,  on  10th  November 
1841,  executed  a  deed  of  subnussion,  by  which,  on  the 
narrative 

"  thai  the  said  Clmrlcs  Wood  haTjn^,  on  or  about  the  3d  day 
of  May  1839,  contmctetl  with  tlie  said  Robort  Napier  to  build  i 
«team-sliip  or  Tess<5l,  called  the  ^  CaiLHionia,'  and  that  in  tvnna 
of  tbe  speciiicatjon  and  contract  or  agtiH^^rueut  eiectitod  bctwo^-m 
tlje  partiea,  which  ship  or  vessel  was  iwcordingiy  biiilt;  and 
tliat  whereas  dispatea  and  diflbrencc-fl  having  arinen  bc'tw<?en 
llie  partitas  in  negai^i  to  the  said  sbip  or  veasot,  tluj  said  pnrties 
Jiave  subtnittod  and  Pef<irred,  and  do  hereby  submit  and  refer 
to  the  amicable  decision,  final  sentence^  and  dtwrcet-arbitraJ  uf 
E<jbert  Tbomaon,  sliip-bmlder  in  Greenock,  all  clainii5>,  ques- 
tion^ difTdfencea  and  demands  anyway  subeintin^  between  tliera, 
of  every  kind  or  natm^  arising  out  oS'  or  in  any  wwy  connected 
with  the  building  and  flnlsldng  of  the  said  vt^ssel,  with  power 
lo  tho  arbiter  to  receive  tlie  claims  erf  the  said  Clmrles  Waoil^ 
&ad  Ih*  answers  imd  objectionB  of  the  ^dd  Robert  Napier  there- 
to, aa  well  as  the  chiims  of  the  said  Itobert  Kapeer,  and  answere 
and  objections  of  the  aatd  Charles  Wood." 

The  parties  proceeded  to  lay  their  daims  before  the 
arbiter. 

Blr  Wood  gave  in  a  twofold  claim,  Tlie  first  part 
of  his  daim  consisted  merely  of  the  follo>ying  state- 
ment ; 

**  Tliete  WM  an  oflTer  made  by  the  daimitnt,  and  accepted  by 
Mr  Napier*  for  building'  the  Caledonia  ;  but,  in  consequence  uf 
using  a  wrong  scale,  it  was  founded  on  an  erroneous  tonnage, 
and  by  consent  of  the  parti ea  it  fell  to  the  grounil.  Mr  Napier 
then  took  in  hand  to  name  a  right  price,  and  afterwards  lold 
the  claimant  that  the  prico  was  to  be  above  £14,000," 

Mr  Wood  offei^d  no  proof  of  this  statement. 

The  second  part  of  the  eltum  was  for  what  he  called 
his  '*  extra  ac^^ount,"  This  was  an  aecount  for  ma- 
terialg  and  workmanship,  amounting  to  £323  L  16«. 


S^L     Througliout  hia  pleadings  before  tlie  arbiter  1 
continued  to  claim  what  he  called  **  a  fair  price'' 
the  Caledonia,  and  the  '*  extra  account"^  above  me 
tioned.     Mr  Napier,  on  the  other  hand,  stated  to 
arbiter  that,  on  3d  May  1839,  Mr  Wood  had 
the  following  offer,  wliich  was  accepted : 

*'  R,  NAPiKti,  Esq.— My  Dear  Sir,  1  offer  to  baild  tor  yoa  s 
steamer  of  the  following  dcscripttou :  length  of  keel  and  for- 
rake  210  feet ;  breadth  bt?twecn  paddles  35  to  36  feet ;  br^J 
before  and  abaft  paddlt?^  38  to  40  feet ;  depth  22  feet ;  fin^sL 
decked. 

"  To  be  finished  and  completed  in  the  best  mamier,  and  ac- 
cording to  ^pocificatiou  and  approved  models  for  the  ^luii  of 
£13,500,  payable  by  bills,  two-thirds  of  tiie  anionnt  ma-le  eqp^ 
to  eaish,  and  the  balance  without  interest.  The  veftsel  to  bi 
laniichetl  on  or  before  tJie  3il  January  1840,  and  fully  flrdalied 
on  or  before  the  3d  March  1840.  1  am  Sir^  yuur  most  obt.  M, 
C,  Wood.    May  3^  I  acjeept  the  above,  IL  Nai'Ieb.** 

Tld^  offer  and  acceptance,  Mr  Napier  stated,  fomied 
the  contract  or  agreement  executed  between  the  partki 
referred  to  in  the  submission,     lie  added,  that  after  Uii* 
contract  had  been  entered  into,  it  wa3  thought  j»roper  tli 
the  siie  of  the  Caledonia  should  be  slightly  reduced,  bi 
order  that  she  might  be,  in  all  respects,  of  the  same  sl^e  m 
the  "  Acadia,"  another  of  the  steam-vessob  of  the 
pany,  for  which  the  Caledonia  was  being  built, 
no  alteration  wa^  made  on  that  account  on  the  ecint 

but  that  he  had,  as  a  farther  inducement  lo  Mr  Wo  

agreed  to  give  him  a  premium  of  £500  if  the  Caledonit 
waa  finished  witlun  the  time  si)cciJied.   It  was  iidmkic^. 
however,  that  the  Caledonia  was  not  finished  tor  abc*L 
six  months  after  the  time  spccilied  in   the  contimj 
Mr  Napier  also  produced  a  letter  dated  2d  August  18S: 
in  which  Mr  Wood,  aft«ir  proposing  certain  aiteimtlou^ 
on  the  Caledonia,  added, 

**  Of  course  when  tlie  vessel  is  ma^le  solid  aU  OTier,  sha  wiH  not 
require  to  be  bo  thick  but  proportirtnably  so,  toyouraatis&4:t3Q{^ 
which  I  propose  to  do  at  tJie  contrisct  price ;  but  of  courvi^  f 
coet  of  the  sheathing  f&UM  Uiwn  the  owner.    1  ^m^"  4a 

Farther,  'Mr  Napier  objected  to  the  '*  extra  i 
of  Mr  Wood,  and  gave  in  certain  evidence  of  the 
of  ghip-buildei"8  to  prove  that  it  was  overcharged. 

It  was  admitted  that  Mr  Napier  had  made  pajmcGi 
to  Mr  Wood  to  account  of  the  price  of  the  Caledottia  and 
e^ctra  exiJenses,  amounting  to  £17t1*2<*.  5.   4*,     Bnt 
in  consequence,  it  wiis  said,  of  Mr  W  n  .  ' 
no  ehiira  was  lodged  for  Mr  Napier  iu  ih. 

On  3d  February  1843,  the  arbiter  i^ued  the  tolj 
ing  deliveranee  in  the  sabmission : 

^  The  arbiter  having  c<»nsidered  the  proccediin^  in  the  mah' 
tni§sic«>i  is  of  opinion  thiit,  for  the  pnjrment  of  i  "^   -  ■    ■     *■- 
Fubjcct  of  course  to  the  dL^duciion  of  all  pnrt 
goods  fomtshed  by  Mr  Napier,  Mr  Wtxid  shoul. 
Napier  in  full  of  »iil  demand n,  each  pnrty  paying  their  own  f 
e^rpenscs,  and  each  party  puying  ono-lLuf  of  the  lees  of  I 
to  the  §nbnii«^ion. 

**  With  respect  to  the  interest  dne  ordi^cotmt, 
sidcmtion  of  that  until  the  state  of  the  partial  payi|>«is« 
seen,  but  allows  t^n  days  from  tltis  d«tp^r  lirirtie^  to  Ti?pcv« 
If  no  rc^pres^iutation  is  U^geil  with  the  derk  wiiliin  teu  daj 
Ibrmal  decree  will  be  proaount-tHl  and  tsipued  aa  &t>ove-" 

Against  this  deliverance  Mr  Napier  lodged  a  ppj 
sen  tali  on,  m  wJkich^  after  repeflting  his  ol>jectiiiM  1 
the  aceotint  for  extra  work,  he  stated,  that,  even 
posing  that  account  to  be  nnobjertionablc^   tl  eou 
support  Uie  proposed  award,  iiiajsmueh  as  more ' 
the   extra  account   and   contract^  mcj^ 
awarded^  the  d^lkycr^m^\miM^tm^k^^i^if»iiimf 
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he  therefore  requested  the  arbiter  to  state  whether  he 
held  Mr  Wood's  extra  account  correct,  and  if  so,  why 
more  than  the  amount  of  the  eodva  account  and  the  con- 
tract price  had  been  awarded. 

IVIr  Wood  also  gave  in  a  representation,  suggesting 
that  £19,439  was  a  fiiir  price,  including  all  extras,  for 
the  Caledonia. 

The  arbiter,  without  further  communication  with  the 
parties,  proceeded  to  issue  an  award  disposing  of  the 
submission,  dated  3d  June  1843,  in  the  following 
'  terms : 

"  3rf  June  1843.— The  arbiter  having  again  considered  tlie 
case,  with  the  representations  for  the  parties,  and  having  pro- 
ceeded to  Liverpool  and  persotially  inspected  and  examined  the 
vessel,  refuses  the  desires  of  the  said  representations,  and  ad- 
heres to  the  notes  of  the  23d  December  1842  ;  and  having  exa- 
mined the  abstract  state  of  the  accounts,  finds  Robert  Napier 
liable  to  Charles  Wood  for  two  hundred  and  six  poirads  six 
shillings  and  sixpence,  in  fall  of  all  debts,  claims  and  demands, 
under  the  submission,  and  for  interest  from  and  after  this  date, 
and  finds  the  said  Robert  Napier  and  Charles  Wood  jointly 
and  severally  liable  to  James  Dunlop,  writer,  Greenock,  in  the 
sum  of  thirty  pounds  sterling  for  expenses,  including  therein 
the  sum  often  pounds  sterling,  for  the  arbiter's  travelling  charges 
pfoi  op  to  Liverpool,  while  there,  and  returning,  and  all  other 
outlaid  charges,  and  two  pounds  two  shillings  for  accountant's 
fee,  the  party  paying  the  said  expenses  being  entitled  to  relief 
against  the  other  to  the  extent  of  one-half;  and  failing  this 
interim  award  bemg  paid  and  fulfilled  on  or  before  Friday  first, 
the  9th  day  of  June  current,  directs  the  clerk  to  prepare  and 
extend  a  decreet-arbitral  in  terms  thereof,  and  in  the  event  of 
ouch  decreet-arbitral  being  necessary,  reserves  the  fixing  of  the 
farther  cxi)enso^  to  be  thereby  created  until  the  issuing  thereof, 
and  upon  payment  directs  parties  to  discharge  each  other  mu- 
tually.** (Signed)        "  R.  Thomson.** 

As  the  arbiter  had  employed  persona  to  make  up 
states  of  accounts  between  the  parties,  without  shewing 
those  states  to,  or  hearing  the  parties  on  the  matter  of 
accounting,  and  no  statement  having  been  made  by  the 
arbiter  of  the  manner  in  which  he  had  arrived  at  the 
result  embodied  in  his  award,  Mr  Napier  repeatedly 
requested  the  clerk  to  the  submission  to  lend  him  the 
proceedings,  but  his  requests  were  refused  without  ex- 
planation, except  that  which  was  contained  in  a  letter 
from  the  clerk,  which  stated  that  the  decree  was  final, 
and  that  the  extended  decreet-arbitral  would  be  forth- 
with issued. 

The  decreet-arbitral  was  issued  accordingly,  and  the 
pursuer  charged  to  make  payment  of  the  sum  found 
due,  conform  to  abstract  "  state  of  accounts."  Mr 
Napier  suspended.  lie  also  brought  an  action  of  re- 
duction of  the  decreet-arbitral,  as  being  ultra  vires  of  the 
arbiter,  inasmuch  as  it  was  ultra  fines  compromissi,  and 
on  other  grounds.  The  actions  having  been  conjoined, 
Napier  pleadecl—^ 

1 .  TTie  decreet-arbitral  Is  reducible,  as  it  is  ultra  vires,  being  ultra 
finat  compromtAsiy  and  as  it  is  at  variance  with  the  submissioTi,  and 
the  manifest  ajn'eement  of  parties, — disregarding  the  contract 
so  fkr  as  fiivourablc  to  the  pursuer,  while  it  gives  effect  to  that 
contract  in  so  far  as  is  unfavourable  to  him.  2.  The  decreet- 
arMtral  is  reducible  in  so  far  as  it  rears  up  against  the  pursuer 
chdiDs  inconsistent  with  the  original  written  contract,  without 
any  evidence  to  instruct  those  claims.  8.  The  decreet- arbitral 
ifl  reducible  in  respect  of  the  pursuer  not  having  been  fully  and 
iWriy  heard,  particularly  on' the  state  of  accounts  made  up  by 
tiie  aocountant,  without  the  pursuer  having  an  opportunity 
oJF  Meinff  or  objecting  to  that  state,  which  is  in  several  re- 
■poeta  ^jlectionable.  4.  Assuming  the  "  extra  account**  to 
be  fiiOjr  ioe,  the  defender  was  still,  on  his  own  shewing,  over- 
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paid  by  sums  received  from  the  pursuer.    For  the  contract  price 
was  .....  £13,500    0    0 

which,  together  with  the  extra  account,  3,231  16    8^ 


amounted  to 


£16,731  16    8J 


while  the  admitted  smns  paid  to  account  by  the 
pursuer  amounted  to       .  .  .  £17,126    2    4 J. 

5.  As  the  pursuer  only  offered  the  premium  of  £500  to  the  de- 
fender on  condition  that  the  Caledonia  should  be  finished  within 
the  time  specified  in  the  contract,  and  as  she  was  not  finished 
within  that  time,  (which  was  long  before  the  submission)  the 
offered  premium  fell,  as  the  condition  on  which  it  was  offered 
had  becime  imprestablc.  The  premium  of  £500  was  thus  out  of 
the  submission. 

Wood  pleaded — ■* 
1.  The  decreet-arbitral  being  ex  facie  regular  and  unobjection- 
able, and  there  being  no  relevant  allegation  of  bribery,  corrup- 
tion or  falsehood,  on  the  part  of  the  arbiter,  it  is  mcompetent 
to  inquire  into  or  review  the  procedure  which  took  place  be- 
fore Wm.  2.  There  was  no  special  contract  between  the  parties, 
and  the  arbiter  was  entitled  to  fix  what  was  iu  his  opinion  a  fair 
price.  3.  Assuming  that  there  was  a  contract,  it  is  not  necessarily 
to  be  inferred  tliat  the  arbiter  did  not  proceed  thereupon ;  two 
alteration?  having  been  made  after  the  special  contract  founded 
on  had  been  entered  into.  The  first  was  an  alteration  on  the 
scale  on  which  the  Caledonia  was  to  be  built ;  the  second  that 
Napier  was  to  pay  an  additional  sum  of  £500  on  certain  condi- 
tions. These  two  alterations  entered  into  the  submission  to  the 
arbiter  as  much  as  if  they  had  fonned  part  of  the  contract,  and 
if  he  gave  the  defender  the  £500  (whether  erroneously  or  not  is 
of  no  importance)  he  did  that  which  was  within  his  power,  and 
in  which  the  pursuer  is  bound  to  acquiesce. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  27 ih  June  1844. — ^Tho  Lord  Ordinary  having  heard  counsel 
for  the  parties  in  the  conjoined  processes  of  reduction  and  sus- 
pension, and  thereafter  considered  the  closed  record,  relative 
productions  and  whole  cause,  Finds,  tliat  under  the  deed  of  sub- 
mission libelled,  whereby,  upon  tlie  express  recital,  Ut,  of  a 
previous  specific  contract  having  been  entered  into  between  the 
parties  for  the  building  atid  finishing  of  the  steam-ship  or  vessel 
in  dispute ;  2dy  of  the  said  ship  or  vessel  having  been  accord- 
ingly built ;  and  3dy  of  certain  disputes  and  differences  having 
arisen  between  the  parties  in  regard  thereto,  the  said  parties 
submitted  and  referred  to  the  amicable  decision,  final  sentence, 
and  decree-arbitral  of  Robert  Thomson,  ship-builder  in  Green- 
ock, *  all  claims,  questions  and  demands,  any  ways  subsisting  l)e- 
tween  them,  of  every  kind  or  nature,  arising  out  of  or  in  any  way 
connected  with  the  building  and  finishing  of  the  said  vessel,* — 
it  was  ultra  fines  compromissi,  ami  ultra  vires  of  the  said  arbiter, 
to  pronounce  any  decree  which  should  not  assume  and  proceed 
upon  the  said  contract,  as  being  to  all  intents  a  concluded  and 
binding  contract  between  the  parties:  Finds,  that  the  only 
questions  by  said  deed  of  submission  submitted  and  referred  to 
the  arbiter,  and  within  his  competency  to  dispose  of,  were  ques- 
tions arising  out  of  or  connected  with  the  building  and  finishing 
of  the  vessel,  as  for  example,  whether  the  said  vessel  had  or  had 
not  been  built  and  finished  in  terms  of  said  contract,  and  in  so  far 
as  such  building  and  finishing  comprehende<l  any  extra  work  or 
fumisliings  not  covered  by  the  contract,  what  the  same  con- 
sisted of,  and  what  additional  sum  was  due  and  fell  to  be  paid  in 
respect  thereof:  Finds,  that  the  contract  referred  to  in  the  deed 
of  submission  was  the  contract  entered  into  between  the  parties 
by  the  mutual  missives  of  3d  May  1839,  being  No.  15  of  pro- 
cess, and  that  there  was  never  any  other  contract  entered  into 
between  the  said  parties,  to  which  the  reference  contained  in  the 
submission  did  or  could  iwssibly  apply :  Finds  that,  by  the  ex- 
press terms  and  stipulations  of  said  contract,  the  price  of  the 
vessel,  apart  tVom  extra  work  and  furnishings,  was  settled  and 
fixed  at  the  sum  of  £13,500:  Finds  tliat  the  very  mnximunt 
amount  of  every  demand  and  charge  made  by  Mr  Wood  in  the 
stibmission  for  extra  work  and  ftirnlshings,  was  not  more  than 
£3231.  16.  8^:  Finds,  that  while  these  two  sums,  thus  consti- 
tuting between  them  the  very  utmost  extent  of  claim  competent 
to  be  set  up  or  given  effect  to  under  tlie  submission,  amount 
together  to  only  £16,731.  16.  8 J.,  tlie  arbiter  has,  by  his  de- 
creet-arbitral under  challenge,  deconied  in  favour  of  Mr  Wood 
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(interest  excluded)  for  no  less  a  sum  than  £17,200 :  Finds  that, 
In  so  doing,  the  said  arbiter  has  exceeded  the  powers  conferred 
upon  him  under  the  deed  of  submission,  and  that  his  decreet- 
arbitral  is  inept  and  void:  therefore  sustains  this  reason  of 
suspension  and  reduction :  Finds  it  unnecessary  to  enter  into 
the  matters  set  forth  and  pleaded  in  the  other  reasons ;  and  in 
re^)ect  hereot^  in  the  process  of  reduction,  reduces,  decerns  and 
declares  in  terms  of  the  libel,  and  in  the  su8i)ension,  suspends 
the  letters  and  charge  simpliciter :  Finds  expenses  due  in  both 
processes,  and  appoints  an  account  thereof  to  be  given  in,  and 
remits  the  same,  when  lodged,  to  the  auditor  to  tax  and  report, 
and  decerns. 

•*  Ncfte. — The  Lord  Ordinary  is  by  no  means  satisfied  that  the 
arbiter  performed  his  duty  properly  in  regard  to  hearing  parties 
upon  the  question  of  accounting,  and  altogether,  nothing,  it  is 
thought,  could  be  so  unsatisfactory  as  the  slumping  numner, 
without  explanation  or  detail  of  any  kind,  in  which  he  appears 
to  have  arrived  at  his  conclusions.  At  this  moment,  what  ho 
has  sustained  as  prke^  and  what  as  extras^  is  utterly  inextricable. 
He  seems  to  have  thought  he  had  only  to  pronounce  what  (in- 
dependently of  any  contract  of  parties)  might  present  itself  to 
his  own  mind  as  *  a  fair  price*  on  the  whole  matter,  and  so, 
without  distinction  of  extras,  or  any  thing  else,  just  to  have 
pitched  at  once  upon  the  random  and  arbitrary  amount  of 
£17,200. 

**  It  is  not  necessary,  however,  to  go  into  this.  The  deed  of 
submission  is  express, — that  tlie  arbitration  had  reference  to 
the  contract  of  parties, — and  it  was  necessarily  in  reference  to 
that  contract,  and  not  otherwise,  that  the  arbiter  was  bound 
to  perform  the  duties  of  his  office.  What  the  contract  so  re- 
ferred to  was  cannot  be  brought  into  question.  Mr  Wood's  own 
pleadings  before  the  arbiter  are,  as  regards  that  matter,  conclu- 
sive; for  he  there  admits,  in  the  most  explicit  terms,  nay, 
anxiously  and  strenuously  pleads  upon  it,  that  there  was  no 
contract  ever  concluded  but  the  one  in  process.  His  argument 
is,  not  that  there  was  a  second  contract,  the  existence  of  which 
might  perhaps  have  satisfied  the  reference  in  the  deed  of  sub- 
mission, but  that  the  contract  there  referred  to  being  the  only 
one  that  ever  existed,  was  abandoned  and  departed  from,  and  that 
as  to  any  *  new  agreement,  he  denies  it  in  toto'  That  in  this 
way  *  the  only  question  that  now  remains  to  be  determined  is, 
what  sum  can  be  deemed  a  fair  and  reasonable  price  for  a  vessel 
of  the  build  and  tonnage*  of  the  one  in  question,  and  accord- 
ingly, that,  *  in  the  absence  of  any  fixed  price,  it  is  obvious  that 
the  arbiter  must  now  determine  what  is  a  fair  price.*  (See  state- 
ment for  C.  Wood,  and  Repn.  passim,)  And  as  such  *  fair  price,' 
he  carries  his  argument  even  to  the  extravagant  point  of  de- 
manding *  at  least  £19,000.'  But  the  express  terms  of  the  deed  of 
submission,  and  the  contract  therein  referred  to,  cannot  be  so  got 
over.  There  is,  besides,  Mr  Wood's  letter  of  2d  August  1839,  in 
which  he  distinctly  refers  to  the  contract  as  still  unquestionably 
subsisting,  and  proposes  of  himself  to  make  certain  improve- 
ments in  the  structure  of  the  vessel  still  *  at  the  contract  price.* 

**  Some  confusion  is  attempted  to  be  raised  in  regard  to  a 
sum  of  £500,  which  Mr  Napier  had  conditionally  volunteered  to 
pay  over  and  above  the  contract  price,  provideditie  vessel  diould 
be  finished  within  a  certain  period, — a  condition  which  was  not 
purified.  But  even  this  Mr  Wood  does  not  pretend  to  found 
on,  as  constituting  a  contract  in  the  sense  necessary  to  satisfy 
the  reference  contained  in  the  deed  of  submission.  And  so  the 
matter  necessarily  falls  back  to  the  original  contract. 

"  As  to  the  statement  insinuated  in  the  record,  and  more 
strongly  insisted  in  at  the  debate,  that  Mr  Napier  conducted  the 
case  before  the  arbiter  on  the  footing  that  the  latter's  powers  to 
set  at  nought  the  contract  of  parties  were  distinctly  recognized  and 
acquiesced  in,  it  is  contraaicted  in  the  clearest  manner  by  the 
whole  tenor  of  the  pleadings  in  the  submission.  Mr  Napier,  on 
the  contrary,  both  before  and  after  the  arbiter  had  issued  his 
first  notes  in  the  case,  most  strenuously  contended  that  this  was 
a  matter  wholly  beyond  the  arbiter's  powers,  and  that  *  th$ 
contract  price,  bo  it  high  or  low,  is  a  matter  with  which  neither  a 
court  of  law,  nor  an  arbiter,  has  any  concern  whatever.' " 

Wood  reclaimed.     At  advising, 

Lord  Justice- General. — I  have  no  intention  to  depart  from  the 
general  principle  that  decrees-arbitral  should  be  favourably  con- 
strued. And  if,  on  the  face  of  the  submission  there  appears 
nothing  to  prevent  the  arbiter  doing  what  he  has  done  by  this 
decree-arbitral,  we  will  not  be  inclined  rigidly  to  construe  his 
proceedings.    But  no  such  quoition  is  now  b<&bre  us ;  for  it  ap- 


pears to  me  that  the  present  reference  was  based  on  Uie  iigiii8 
of  the  parties  under  the  written  contract  for  the  building  (tf  this 
steam- vessel.  It  is  true  that  a  slight  iteration  was  made  od 
the  plan  on  which  this  vessel  was  to  be  built ;  but  as  that  led  tos 
certain  diminution  of  the  scale  of  her  construction,  it  was  nther 
in  Mr  Wood's  favour  than  otherwise.  This,  then,  made  no  ma- 
terial alteration  on  the  contract  After  this  contract  hid  been 
fixed  by  Mr  Wood's  offer,  and  Mr  Napier's  acceptance,  it  is 
quite  true  that  Mr  Napier  said  "  if  you  finish  the  vessel  withio 
a  certain  time,  you  shall  have  £500  extra."  That  was  a  mere 
bonus  or  douceur.  But  as  Mr  Wood  could  not  even  aver  that 
the  vessel  was  finished  within  the  stipulated  time,  how  can  it 
be  held  tha^  after  that  time  has  elapsed,  this  bonus,  oflbed  oo 
such  a  condition,  could  have  formed  part  of  the  contract?  The 
case  here,  then,  is  quite  different  fh>m  what  it  would  have  beai 
had  the  arbiter,  under  the  general  clause  in  the  submissioa, 
chosen  to  give  the  defender  £500  extra,  without  reason  asagoed. 
But  here  the  arbiter  must  have  decided  i^x>n  aomethmg  die 
than  tlie  contract,  and  as  he  had  no  power  to  do  so,  I  moit 
concur  with  the  Lord  Ordinary  in  thinlang  that  his  deaee-arts* 
tral  must  be  reduced. 

Lord  Mackenzie. — I  concur.  If  there  had  been  a  wiitteo 
contract  here,  which  had  contained  a  provisicm  that  X500 
extra  was  to  be  added  to  the  contract  price  on  a  certain  oon- 
dition,  then  it  might  have  been  argued  that  the  arbiter  inu  ea- 
titled  to  find  that  sum  due  imder  tibe  reference,  and  that  his  d^ 
cree  could  not  be  disturbed,  because,  though  he  was  wrong  in 
his  decision,  he  was  nevertheless  entitled  to  decide.  But  the 
contract  here  was  not  changed  after  it  had  been  entered  intol^ 
Wood,  and  the  conditional  gratuity  wliich  had  been  lef^red  to 
fell  before  the  submission  was  entered  into,  and  so  was  out  of  the 
question.  Accordingly,  Wood  never  claimed  the  £500,  and  I  do 
not  think  that,  in  point  of  fact,  the  arbiter  went  upon  that  If 
he  had  gone  back  upon  it  after  it  had  been  extinguished,  vkicb 
it  was  when  the  work  to  be  performed  was  not  finished  within 
the  time  stipulated,  then,  I  think,  he  did  what  he  was  not  en- 
titled to  do.  He  has  however  decided  out  of  Uie  contract,  be- 
cause he  has  given  more  than  the  whole  amount  for  the  extn 
accounts,  as  chu-ged,  and  of  the  contract  price,  and  this  is  de- 
monstrable by  simple  arithmetic. 

Lord FuUerton. — ^I  concur;  and  think  the  case  quite  dear.  Kr 
Napier  says,  that  after  the  contract  was  formed,  on  the  3d  May 
1839,  he  was  so  anxious  to  get  the  vessel  finished  within  Ue 
time  specified  in  the  contract,  that  he  offered  Mr  Wood  a  bom 
of  £500  if  he  finished  the  vessel  within  that  time.  It  was  not 
finished  then,  and  therefore  the  claim  to  the  bonus  fell.  Whsi 
the  submission  of  the  claims  of  the  parties  afterwairds  took  place, 
the  submission  distinctly  referred  to  a  particular  contract  TTb 
only  question  before  the  arbiter  was,  what  was  due  under  that 
particular  contract  ?  It  is  evident  that  the  arbiter  here  most  hare 
altered  the  contract,  and  probably,  from  some  view  or  othCT,  he 
may  have  chosen  to  make  the  contract  price  £14,000  instead  of 
£13,500,  which  he  was  not  entitled  to  do.  As  the  sum  awarded 
exceeds  the  contract  price,  and  the  whole  amount  of  the  extn 
work  claimed,  the  arbiter  must  have  exceeded  the  powos  with 
which  the  submission  vested  him. 

Lord  Jeffrey. — I  concur.  The  contract,  the  disputes  under 
which  were  submitted  in  this  case,  must  have  been  the  writteo 
contract  of  3d  May  1839,  as  is  plain  fh>m  the  terms  of  the  sob- 
mission,  unless  some  other  written  contract  can  be  prodacei 
As  to  the  alteration  made  upon  the  contract,  it  was  an  altera- 
tion in  favour  of  Wood.  There  is  a  letter  of  Wood's,  dated  8d 
August,  after  the  contract  in  question  was  entered  into^  which 
is  important  as  shewing  what  the  parties  had  in  view,  in  which 
Wood  says,  in  reference  to  some  proposed  changes,  that  be  wiD 
do  them  at  the  contract  price.  To  say  that  the  price  was  £14.000 
is  absurd,  for  it  was  clearly  only  £13,500.  Tli^  was  no  allega- 
tion that  the  £500,  which  was  required  to  be  added  to  bring  19 
the  sum  to  the  alleged  £14,000,  was  due.  The  arbiter  has  clearly 
mistaken  his  duty.  Wood  proceeded  to  ask  what  the  artnttf 
had  no  power  by  the  reference  to  give  him,  viz.,  what  he  called 
a  fair  price,  as  opposed  to  the  contract  price.  It  is  proved,  io 
point  of  fact,  that  the  account  of  extra  expenses  given  in  ^ 
Wood  was  overcharged  as  compared  with  ihe  usual  scale  « 
ship-builder's  prices,  to  the  extent  of  £1400,  or  thereby.  Bot 
the  stun  given  in  this  award  exceeds  the  fhll  contract  price  and 
the  amount  of  the  account  claimed  for  extra  work,  aod  it  thtf 
exceeds  the  termini  habiles  on  which  he  was  to  give  his  award. 
Had  he  given  the  whole  sum  claimed,  however  fer  wrong  he 
might  have  been,  we  could  not  have  interfered.  Here,  however, 
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the  decree-arbitral  is  tdtra  petUoy  and  therefore  it  is  xdtra  fines 
compromiss^  and  must  be  set  aside. 

The  Court  accordingly  adhered  to  the  interlocutor  of 
the  Lord  Ordinary,  with  additional  expenses. 

Authorities  for  Wood. — 8  Ersk.  3,  §  S2.  Ferfruson  or  Pol- 
lock and  Hosband  r.  King  and  others,  20th  June  1828 ;  6  Shaw, 
1006. 

Lord  Ordtnarvy  Ivory. — Act  Rutherfurd,  Neaves ;  W.  A.  G. 
and  R.  EUis,  W.S.,  Agents.— Ait.  H.  J.  Robertson,  M'Farlane; 
Chsrlei  Ksher,  S.S.C.,  AgenL—S.  Clerk.— [J .C] 


SOtk  November  1844. 

First  Ditision. — (J.C) 

No.  24. — ^Henry  Telfer,  Suspender^  v.  Barrow  and 
Cooper,  and  Mandatory,  Respondents, 

Bin  of  Exchange — ^Dili^nce — Process — Reduction — Suspension 
—Apromissory-notej  %h  which  the  acceptor  was  not  designed,  and 
w)  place  of  payment  was  specified^  was  jtrotested  for  non-pay  menty 
and  the  instrument  of  protest  bore  thai  it  had  been  protested  at  Ay 
the  dweUmg-place  of  the  acceptor.  A  suspension  of  a  charge  of 
pt^pnent  was  brought  by  the  cuxepiory  who  aiieged,  inter  alia,  that 
kis  dweUtng-place  toas  at  By  ana  not  at  A — ileldy  that  this  could 
not  be  competentbf  vkaded  ope  exceptionis,  but  must  be  enforced 
n  a  reduction  of  the  instrument  ofprotesty  which  might  be  repeated 
in  the  tuspensioru 

Henry  Telfer,  fanner  or  farm-servant,  granted  a 
promissory-note,  dated  Mansfield,  25th  September  1842, 
to  Mr  F.  M.  Kayser,  merchant  in  Greenock,  for  £125. 
lis.  9d.,  payable  twelve  months  after  date.  This 
promissory-note  Mr  Kayser  indorsed  to  Messrs  Bar- 
row and  Cooper,  merchants  in  Liverpool,  It  fell  due 
and  was  protested  at  their  instance  for  non-payment 
on  28th  September  1843.  In  this  promissory-note, 
Telfer  was  not  designed,  and  no  place  of  payment 
was  specified.  The  protest  bore  that  the  promissory- 
note 

"  was,  at  the  residence  of  Henry  Telfer,  farmer  at  Auchintibert, 
the  gnmter  thereof,  duly  presented  and  protested  by  me,  notary- 
pablk  subscribing,  because,  after  due  inquiry,  I  could  not  find 
the  said  Henry  Telfer  personally." 

The  protest  was  registered  and  extracted,  and,  in 
virtue  of  the  warrant  subjoined  to  the  extract,  Telfer 
received  a  charge  of  payment  on  10th  October,  and  was 
incarcerated  on  25th  December  1843. 

Thereafter  Telfer  presented  a  note  of  suspension  and 
liberation,  proceeding,  inter  alioy  upon  the  statement 
that,  though  he  had  been  a  farm-servant  to  his  father, 
Colin  Telfer,  farmer  at  Auchintibert,  he  had  left  his 
service  at  Martinmas  1842,  and  had  ceased  to  reside 
at  Auchintibert  after  Whitsunday  1843,  at  which  date 
he  had  become  manager  of  the  farm  of  Skerrols,  in  the 
island  of  Islay,  where  he  had  since  constantly  resided, 
except  when  he  had  to  go  elsewhere  on  business,  and 
that  Skerrols  was  consequently  his  domicile.  In  an- 
swer, Messrs  Barrow  and  Cooper  averred,  that  the  pro- 
missory-note bad  been  duly  protested  at  Telfer's  dwel- 
ling-place. A  record  having  been  made  up  and  closed, 
Telfo,  inter  altcu,  pleaded — 1.  The  diligence  under  which 
the  oomplainer  has  been  incarcerated  is  irregular,  and 
the  oomplainer  is  entitled  to  liberation,  in  respect  the 
pronuBsory-note  was  not  duly  protested,  either  in  the 
perMoal  preflence  of  the  oomplainer  or  at  his  place  of 
randeoee.  2.  A  reduction  of  the  instrument  of  protest 
18  not  necesaary,  because  that  instrument  only  proves 
that  the  aervioe  has  been  made  at  the  place  alleged^ 


and  does  not  prove  that  to  have  been  the  dwelling- 
place  of  the  oomplainer. 

Barrow  and  Cooper,  inter  alia,  pleaded — ^The  note  was 
legally  and  effectually  protested,  and  the  instrument  of 
protest  standing  unreduced  is  conclusive  of  its  regu- 
larity. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  2Sth  June  1844. — ^The  Lord  Ordinary  having  heard  parties' 
procurators,  and  considered  the  closed  record,  finds  that  the  ac- 
ceptance by  Henry  Telfer  charged  on,  in  which  the  said  Henry 
Telfer  is  not  designed,  is  dated  at  Mansfield,  the  25th  of  Sep- 
tember 1842,  and  is  payable  twelve  months  after  date,  but  the 
same  bears  no  place  of  payment :  Finds  that  the  said  acceptance 
appears  from  the  instrument  of  protest  to  have  been  protested 
on  the  28th  of  September  1843,  at  Auchintibert,  which  is  de- 
scribed as  the  residence  of  the  complaincr,  Henry  Telfer,  &rmer 
at  Auchintibert :  Finds  the  said  instrument  of  protest  is  not 
impugned  on  the  ground  that  the  acceptance  was  not  truly 
protested  at  Auchintibert ;  but  finds  it  alleged  that,  at  the  date 
of  the  protest,  the  oomplainer  was  not  domiciled  or  resident  at 
that  place,  but  was  domiciled  in  the  island  of  Islay :  Finds  that 
this  allegation  is  denied  on  the  part  of  the  charger,  who  states 
that  the  complainer's  domicile  was  at  Auchintibert  aforesaid, 
and  finds  it  competent  in  this  suspension,  without  a  reduction 
of  the  instrument  of  protest,  to  inquire  into  the  actual  domicile 
of  the  oomplainer  at  the  date  of  the  said  protest,  and  remits  to 
the  issue  clerks  to  prepare  an  issue  for  the  trial  of  that  ques- 
tion.'* 

Messrs  Barrow  and  Cooper  having  reclaimed.  At 
advising, 

Lord  Justice- General — ^After  having  taken  time  to  consider 
this  notarial  proceeding,  I  must  say  I  cannot  make  up  my  mind 
to  alter  those  early  decisions  which  direct  the  necessity  of  a 
reduction.  It  was  a  narrow  ground  on  which  the  distinction 
was  drawn,  between  a  mistake  on  this  point  and  one  as  to  the 
identity  of  the  person.  It  is  asserted  in  the  notarial  protest 
that  this  person  lived  at  Auchintibert,  where  the  acceptance 
was  protested.  I  don't  see  any  material  distinction  between  a 
challenge  of  that  alleged  fact  and  the  assertion  that  there  was 
an  error  in  the  persoiuil  service.  Well,  suppose  this  case  one  of 
personal  service,  and  that  the  person  on  whom  service  is  stated 
m  the  instrument  to  have  been  made,  says,  *'  I  was  not  at  the 
place  of  service,  but  was  a  hundred  miles  ofi)  so  that  it  coul^ 
not  have  been  served  upon  me."  In  such  a  case  it  would  still 
be  necessary  to  redtice  the  instrument,  and  till  it  be  proved  to 
be  wrong  by  reduction,  it  must  be  held  to  be  right.  I  think, 
then,  tliat  a  reduction  must  be  repeated  in  this  ca.se,  but  I  don't 
mean  by  that  that  the  parties  should  incur  the  expense  of 
making  up  a  separate  record, — so  that  tlicre  is  no  hardship  in  the 
case. 

Lord  Mackenzie. — ^I  concur.  There  may  be  a  distinction  be- 
tween personal  service  and  cases  like  the  present ;  but  I  see  no 
reason  to  introduce  such  a  distinction  as  to  obviate  the  necessity 
of  a  reduction,  which  is  essential,  according  to  all  the  decisions, 
provided  the  record  be  good  ex  fm-ie.  It  is  not  easy  to  sec  the 
g^unds  on  which  the  necessity  of  a  reduction  is  founded.  There 
is  one  which  has  been  given  by  some  lawyers^  which  is  this, 
that  where  a  defence  pleaded  ope  exceptionis  is  sustained,  the 
decision  only  goes  to  afiect  the  instrument  to  that  particular 
eficct,  whereas  a  reduction  sets  aside  the  whole  instrument. 
But  the  principle,  after  all,  is  very  obscure.  However,  as  we 
now  allow  reductions  to  be  repeated,  the  hardship  of  insisting 
upon  their  being  repeated,  for  the  sake  of  form,  in  cases  like  the 
present,  is  very  small. 

Lord  FuUerton. — I  concur.  I  agree  with  your  Lordships  that 
this  is  a  mere  question  of  form,  and  I  confess  I  can  see  no  dis- 
tinction between  the  effects  of  a  defence  ope  exceptionis  and  a 
reduction  in  this  case.  But  a  summons  of  reduction  may  bo 
repeated  here,  and  I  am  not  for  departing  from  the  form  of 
reduction,  although  perhaps  it  is  difficttlt  to  see  the  reasons 
upon  wliich  the  necessity  for  reduction  rests.  The  rule  of  our 
law  seems  to  be,  that  such  documents  as  the  present  are  pre- 
sumed to  be  good  until  they  be  taken  out  of  the  way  b^  another 
grooess,  viz.,  reduction.  It  is  not  easy  to  make  a  distinction 
etween  the  recent  authorities  sodL^^the  presentcase ;  jmd  so 
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of  the  older  cases  quoted  seem  to  applr  in  terminis.  In  o\&ry 
necessary  point  in  a  messenjfer*8  execution  or  a  notary's  officisJ 
declaration,  we  must  take  his  statement  to  be  true :  And  the 
statement  impugned  in  this  case  is  in  no  different  position  from 
any  -other  facts  which  the  notary  must  state.  He  must  be  pre- 
sumed to  be  accurate ;  and  therefore  we  must  presume  Auchin- 
tibert  to  be  the  residence  of  Telfer,  until  this  instrument  of  pro- 
test be  reduced. 

Lord  Jeffrey. — I  have  great  doubts  as  to  this  case;  but  I  must 
say  I  am  disinclined  to  concur  in  the  view  of  your  Lordships. 
A  main  distinction  is,  I  tliink,  to  be  taken  between  those  parts 
of  a  messenger's  or  notary-public's  instrument — which  narrate 
the  acts  or  the  official  knowledge  of  the  messenger  or  notary ; 
in  fact,  those  things  which  form  the  substance  of  his  official 
report — and  all  the  other  matters  that  the  instrument  contains. 
All  those  which  are  within  the  substance  of  this  official  report 
must  be  held  pro  veritate  until  reduction  of  the  instrument,  while 
all  the  other  matters  in  it  are  in  a  different  situation,  and  may 
be  impugned  without  formal  reduction  of  the  instrument.  As 
to  a  mistake  as  to  the  identity  of  tlie  person  on  whom  service 
is  made,  that  is  diff*erent  from  the  alleged  mistake  here,  for,  as 
to  the  identity  of  the  person,  the  messenger  or  notary  is  bound 
to  inform  Iiimself,  and  it  thus  falls  withiu  his  official  Knowledge. 
He  ascertains  it  from  the  person  himself,  and  he  would  be  inex- 
cusable if  he  proceeded  merely  on  the  information  of  third  parties 
as  to  that  fact,  unless  some  trick  were  played  by  which  one 
person  was  passed  off"  as  another.  To  prove  alleged  error  as 
to  that  matter  a  reduction  would  be  necessary.  But,  then,  as 
to  the  dwelling-house  of  the  party,  the  messenger  or  notary 
has  his  information  from  his  employer.  The  employer  says 
to  him,  "serve  that  at  Auchintibert,**  and  the  certificate  goes 
only  to  this,  "  I  served  at  Auchintibert,"  and  nothing  more ; 
probably  no  one  was  found  there  who  could  tell  the  messenger 
whether  it  was  really  the  dwelling-place  of  the  party;  and  at 
that  sort  of  matter  on  which  the  messenger  was  employed  re- 
quired dispatch,  he  could  not  go  about  the  country  to  ascertain 
the  fact,  nor  would  he  be  bound  to  inquire  as  to  it  I  only  read 
his  statement  as  amounting  to  this, — "  I  could  not  find  the  man, 
and  I  left  tliis  at  a  house  at  Auchintibert,  which  I  was  informed 
was  his  dwelling-house."  I  therefore  hesitate  in  concurring 
with  your  Lordships,  although  one  or  two  of  the  old  cases  quoted 
go  strongly  to  shew  that  it  was  the  view  entertained  in  the 
Court  when  they  were  pronounced.  But  I  hold,  generally,  that 
it  is  only  where  the  messenger  or  notary  states  in  his  official  cer- 
tificate what  is  his  own  act,  or  what  he  is  bourid  to  have  officially 
within  his  knowledge,  that  his  statements  are  to  be  held  pro 
veritate^  and  to  be  only  capable  of  being  impugned  in  a  reduc- 
tion. 

The  Court  accordingly  found  that  a  reduction  must 
be  repeated  in  this  suspension,  and  reserved  the  ques- 
tion as  to  the  expenses  of  this  discussion. 

Authorities  for  Suspender. — ^Ersk.  iv.  2,  2.  Gordon  t?.  Camp- 
bell, Fount.  1702. 

Authorities  for  Chargers. — Earl  of  Winton  r.  ;  M. 

2713.  Earl  of  Galloway  r.  Gordon,  M.  2714.  Bamsay  v.  Pe^ 
tigrew,  13th  Dec.  1828 ;  7  Shaw,  193.  Elder  v.  Smith,  27th  May 
1829;  7  Shaw,  656.  MKJueen  v.  Clyne's  Trustees,  20th  May 
1834;  12  Shaw,  GIO. 

Lord  Ordinary,  Robertson. — For  Suspender,  Thomas  Mac- 
kenzie ;  William  Meikle,  S.S.C,  Agent. — For  BespondentSy  Ha- 
milton Pyper;  Grade  and  Mackenzie,  W.S.,  AgenU,—Jwry 
CVfrit.— [J.C] 


Sd  December  1844. 
Secoio)  Division.— (F.L.M.H.) 
No.  25. — James  Pollock  and  others,  Appellants,  in 
Sequestration  of  William  King. 

Bankrupt — Statute  2  and  3  Vict.  c.  41,  §  68,  69 — Sequestra- 
tion— A  pass-book  kept  heticeen  the  hankrwpt  and  a  claimant  (th§ 
hanknipfi  brother)  in  the  sequestration^  oraoined  to  be  produced  at 
the  claimanfs  examination,  as  a  relation  of  the  bankrupt^  under  the 
68M  and  69th  sections  of  the  statute,  and  that  thouoh  the  book  may 
throw  light  on,  and  affect  the  claimanfs  individual  claitn. 

The  estates  of  William  King,  victualler  in  Glasgow, 
were  sequestrated  in  July  1844. 


In  his  statutory  examination  before  the  Sheriff,  he 
deponed  that  he  had  had  considerable  transactions  with 
his  brother,  Matthew  King,  obtaining  goods  from  him, 
and  granting  him  bills  or  paying  him  cash  therefor; 
that  he  thought  the  last  sum  he  paid  his  brother  was  a 
sum  of  £20 ; 

"  That  he  cannot  tell  what  sums  he  ha«  paid  his  brother  pmr 
to  that  £20,  as  he  just  paid  hira  diflbrent  «ums  as  he  coold 
spare  them ;  and  the  declarant  ncTcr  kept  any  note  of  the  sums 
so  paid  his  brother,  nor  entered  them  in  any  book,  htfin?  sD 
alonpr  just  trusted  to  his  brother  keeping  a  correct  note  of  tbe 
monies  paid  him.** 

The  brother,  Matthew  King,  who  was  a  large  claim- 
ant on  the  sequestrated  estate,  was  examined  under  the 
68th  and  69th  sections  of  the  Bankrupt  Act  He  d^ 
poned  that  he  had  had  dealings  with  the  bankrupt  for 
live  or  six  years : 

"  That  the  deponent  has  no  books  which  can  shew  his  dealingi 
with  the  bankrupt ;  but,  to  the  best  of  his  belief,  he  thinks  tbae 
may  have  averaged  £15  or  £16a-week;  but  some  weeks  tbe 
goods  sold  were  sometimes  more  and  sometimes  less :  Thai  tbe 
deponent  has  a  pass-book  in  which  he  entered  some  of  the  poods 
sold  to  his  brother.  Interrogated,  If  he  has  any  objection  to 
produce  the  said  pass-book  in  the  hands  of  the  clerk  of  Comt? 
I>epones,  That  he  does  object  to  produce  said  pass-book.  Asd 
being  now  called  upon  to  produce  said  pass-book. 

"  To  which  requisition  it  was  objected  by  the  witness  nd 
the  agent  in  the  sequestration,  on  the  ground  that  tbe  ctll  ii 
incompetent,  in  respect  that  the  witness  has  lodged  a  daim 
upon  the  estate,  and  the  present  Ihie  of  interrogatory  is  ob- 
viously intended  to  cut  down  or  investigate  into  that  claim.' 

The  Sheriff,  on  19th  September,  found  the  reqaiai- 
tion  incompetent,  and  sustained  the  objection. 

Pollock  and  other  creditors  appealed  to  the  Conrt, 
in  terms  of  section  128  of  the  act.  The  Lord  Ordi- 
nary on  the  bills  allowed  the  appellants,  before  answer, 
to  give  in  a  minute  stating 

"  with  what  view,  and  for  what  purpose,  they  wish  to  see  the 
pass-book  referred  to  in  the  examination.** 

A  minute  was  lodged,  stating  that  the  appellants 
conceived  the  pass-book  in  question  to  be  the  joint 
property  of  the  bankrupt  and  respondent,  and  that  it 
was  therefore  one  of  the  books  or  papers  belonging  to 
the  sequestrated  estate,  and  that  the  a])pellants  wished 
to  see  it,  for  the  purpose  of  obtaining  any  information 
or  evidence  connected  >vith  the  bankrupt's  estate  and 
affairs  which  it  could  afford. 

Lord  Justice-Clerk. — Thb  is  a  point  on  which  lentertsiDOO 
doubt  I  am  not  going  beyond  the  precise  point  raised  here. 
The  76th  section  of  the  statute  allows  other  creditors  to  pat 
questions  to  parties  examined ;  and  it  is  of  consequence  to  ob- 
serve here,  that  the  questions  are  put  to  Matthew  King  by  the 
other  creditors,  and  not  by  the  trustee.  After  the  banknipt 
hail  been  examined,  and  said  he  kept  no  note  of  the  sums  paH 
to  liis  brother,  but  just  trusted  to  his  brother  keeping  a  correct 
note  of  them,  is  it  not  competent  to  call  upon  the  brother  to 
produce  the  note  referred  to  by  the  bankrupt?  The  brotber'j 
examination  is  not  objected  to.  He  appears,  and  is  examiM^ 
by  the  agent  for  some  of  the  creditors ;  he  is  asked  very  nita* 
rally  if  he  has  any  note  or  book  shewing  the  sums  paid  him  bj 
the  bankrupt ;  he  says  he  has  a  pass-book, — ^not  a  private  ledger, 
but  just  such  a  book  as  the  bankrupt  had  referred  to, — a  book 
in  which  both  parties  had  an  interest,  and  to  which  both  parti» 
looked.  Suppose  the  bank  with  which  a  man  had  an  aocouot 
happened,  on  his  sequestration,  to  be  in  possession  of  his  patf- 
book,  could  the  bank  not  be  called  upon  to  produce  tbe  pas- 
book,  though  they  were  claimants  on  the  bankrupt  estate?  Or 
suppose  the  butcher  or  baker  with  whom  he  deals  happened  to 
be  in  possession  of  the  pass-book, — could  they  not  be  called  npon 
to  produce  it,  though  they  lodged  a  claim  on  the  estate  ?  I  think 
they  could  be  called  upon  to  produce  the  pass-book,  andacconi- 
ingly  I  think  the  pass-bip^^^^^e  ^jig)](J(\^(3U>i]^ced. 
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Lord  Medwyn, — I  have  some  difficulty  in  this  case.  Tlie 
question  is  not  whether  the  pass-book  must  be  produced  to  in- 
struct the  possessor's  claim  ?  but  whether  it  is  to  be  produced 
at  this  sta^,  and  under  the  sanction  of  this  oath  ?  I  rather 
think  that  the  statute  does  not  intend  tliat  such  Touchers  of  a 
particular  creditor's  claim  should  be  produced  at  the  present 
sta;^ 

Lord  yfoncreiff, — ^I  concur  in  your  Lordship's  opinion.  I  con- 
cur also  in  this,  that  we  ought  to  give  no  opinion  beyond  the 
precise  pomt  that  is  before  us.  We  do  not  decide  that  a  trustee 
can  at  this  stage  examine  any  particular  creditor  as  to  his  claim, 
llie  late  Bankrupt  Act  removed  any  difficulty  there  may  have 
been  previously  as  to  the  production  of  books.  It  appears,  by 
this  party's  own  answer  in  his  examination,  that  he  is  in  pos- 
session of  a  pass-book.  I  don't  think  we  can  refuse  to  order 
production  of  it.  It  is  a  record  of  the  bankrupt's  affairs.  It 
might  have  been  different  if  it  had  been  a  private  book ;  but, 
where  the  book  belongs  to  both  parties,  I  think  it  is  a  mutual 
record,  which  botli  of  them  are  entitled  to  see. 

Lord  Cochbum, — The  question  before  us  is  a  yery  special  one. 
It  is  not  whether  a  particular  creditor  can  be  examined  at  this 
stage  as  to  his  individual  claim  ?  but  whether  this  particular  pass- 
book should  be  produced  ?  I  agree  with  the  majority  of  the  Court 
in  thinking  the  pass-book  should  be  produced.  The  book  is 
joint  property,  and  the  creditor  is  not  entitled  to  keep  it  back 
merely  because  it  may  throw  light  on  his  private  claim. 

The  Court  accordingly, 

**  lu  the  special  circumstances  of  the  case,  and  in  respect  that 
the  book  called  for  is  described  by  the  respondent,  Matthew 
King,  in  his  examination,  as  a  pass-book  between  him  and  the 
bankrupt,  Sustain  the  appeal ;  alter  the  judgment  of  the  Sheriff; , 
ordain  the  respondent  to  produce  the  book,  and  remit  to  the 
Sheriff  to  pro(>^  accordingly  in  the  examination  of  the  re- 
spondent :  Find  the  appellants  entitled  to  the  expenses  incurred 
by  them  in  this  Court." 

Respondent's  authorities. — 2  BeU's  Com.  394,  399.  M'Leay, 
4  th  December  1792. 

Lord  Ordinwy,  Robertson. — Act.  Rutherfurd,  Munro ;  David- 
son and  Syme,  W.S.,  Agents, — Alt.  Robertson,  T.  Mackenzie; 
Charles  Fisher,  S.S.C.,  Agent— VL  C/erA;.— [F.L.M.H.] 

hth  December  1844. 

First  Division. — (J.C.) 

^o.  26. — John  Strachan,  Junior,  Pursuer^  v.  Geobqe 

Monro,  S.S.C,  Defender, 

Kcparation  —  Damages — Wrongous  Apprehension  —  Process — 
Summons — A  party  who  had  been  handed  over  to  the  polite^  and 
acquitted  after  trial  in  the  Police- Court,  brought  an  action  of 
ttmnagcs  against  the  person  who  had  committed  Aim,  narrating  the 
facts  of  his  commitment  and  trial,  stating  that  his  committal  had 
been  "  most  illegcd,  unwarrantable  and  oppressive^  injurious,  if  not 
ruinous,  to  the  character,  credit,  and  reputation  of  the  pursuer,^ 
^^  ttnd  concluding  for  damages.  The  defender  objected  to  the  rele- 
vancy of  the  summons,  on  the  ground  that  the  proceedings  com- 
plained of  were  not  stated  to  be  "  malicious  and  without  probable 
cause" — Held  that  "  malice"  and  "  want  of  probable  cause**  were 
not  strictly  technical  word%  and  that  the  words  used  in  the  sum- 
mons were  sufficient  to  support  its  conclusions. 

John  Strachan,  junior,  residing  in  4  Torpliichen 
Street,  Edinburgh,  raised  an  action  of  damages  against 
George  Monro,  S.S.C,  tlie  summons  in  which  pro- 
ceeded on  a  narrative  that  Monro  had,  without  provo- 
cation, handed  over  Strachan  to  a  police-officer ;  that 
he  was  carried  along  the  most  public  parts  of  the  town 
at  mid-day,  and  lodged  in  the  public  police-office  like 
a  felon ;  and  that  on  the  following  day  he  was  tried 
befiire  the  Police-Court,  and  found  not  guilty.  The 
smnmons  added, 

"  That  the  whole  of  the  foresaid  conduct  of  the  said  George 
BCaoro  was  most  illegal,  unwarranta1)le  and  oppressive,  and 
WM  Iqjorioos,  if  not  ruinous  to  the  character,  credit  and  re- 
pntMl<m  of  the  said  pursuer,  hurtful  to  his  feelings,  and  de- 
grading- to  him  in  the  eyea  of  society :  And  the  said  George 
Monro  la  Halite  in  reparation  to  the  pursuer  for  the  damage  so 


sustained  hy  him,  and  in  a  solatium  for  the  ii^juiy  occasioned  hy 
the  said  illegal  proceedings.'* 

Then  followed  the  conclusion  for  damages. 

Defences  were  lodged,  in  which,  in  addition  to  his 
pleas  on  the  merits,  Monro  pleaded,  preliminary — ^Tho 
sununons  is  irrelevant,  inasmuch  as  it  does  not  set  forth 
that  the  alleged  proceedings  complained  of  were  taken 
hy  the  defender  maliciously  and  without  probable  cause. 
The  defender  took  his  only  legal  mode  of  redress  ;  and 
though  the  party  whom  he  committed  happened  to 
be  discharged  from  the  police  bar,  that  is  not  of  itself 
sufficient  to  render  the  defender  liable  in  damages. 
This  point  is  important  with  regard  to  the  onus  to  be 
laid  on  the  pursuer  at  the  trial. 

Strachan  pleaded — ^The  statement  in  the  summons  is 
sufficiently  broad  to  support  the  conclusion  for  damages. 
There  is  no  question  before  the  Court  as  to  what  may 
be  the  proper  terms  of  the  issues. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  6th  July  1844. — ^The  Lord  Ordinary  having  heard  parties' 
procurators,  and  thereafter  considered  the  whole  cause,  repels 
the  additional  preliminary  defence ;  and  in  respect  the  defender 
has  intimated  his  intention  to  submit  this  interlocutor  to  the 
review  of  the  Court,  finds  him  liable  in  expenses,  and  modifies 
the  same  to  the  sum  of  three  guineas,  for  which  decerns ;  and 
with  regard  to  the  a(^ustment  of  the  issues,  appoints  the  same 
of  new  to  be  boxed  to  the  Lords  of  the  First  Division,  with  a 
view  of  reporting  the  same  to  the  Court 

"  Note. — It  does  not  apjiear  to  the  Lord  Ordinary  that  the 
additional  preliminary  defence,  that  *  the  summons  is  irrelevant, 
inasmuch  as  it  does  not  set  forth  that  the  alleged  proceedings 
complained  of  were  taken  by  the  defender  maliciously,  and 
without  probable  cause,*  is  well-founded.  The  summons  states 
that  the  conduct  of  the  defender  was  most  *  illegal,  unwarrant- 
able and  oppressive,  and  was  iivjurious,  if  not  ruinous  to  the 
character,  credit  and  reputation  of  the  pursuer,  hurtful  to  his 
feelings,  and  degrading  to  him  in  the  eyoa  of  society.'  The  caso 
of  Arbuckle  against  Taylor  was  different.  That  was  a  criminal 
prosecution,  and  the  law  relative  to  such  cases  is  admirably 
stated  by  Lord  Eldon.  Malice  and  want  of  probable  cause  re- 
ferred to  the  legal  proceedings  in  that  case.  Here  a  party  ia 
said  to  have  put  another  under  custody  of  a  constable.  If  he 
did  so  legal  I V,  and  upon  sufficient  grounds,  that  meets  the 
charge ;  but  if  he  did  so,  as  the  summons  charges,  illegally  and 
unwarrantably,  there  is  a  case  for  trial,  though  no  malice  or 
want  of  probable  cause  is  charged  against  him.  If  this  was 
merely  a  prosecution  which  every  person  has  a  right  to  raise, 
then  it  might  be  necessary  for  the  pursuer  to  charge  in  his 
summons  malice  and  want  of  probable  cause.  The  defender 
suggests,  that  at  all  events  he  is  entitled  to  have  the  same  issue 
as  the  Court  gave  in  the  case  of  Swayne,  27th  June  1835,  Sluiw, 
xUi.  1003,  viz.,  *  Whether  the  defender  acted  wrongfUly,  in- 
juriously and  oppressively,  to  the  loss,  iigury  and  damage  of 
the  pursuer.* " 

Monro  reclaimed.  At  advising,  the  Court  held  that 
the  only  question  before  them  was,  whether  the  sum- 
mons should  be  dismissed  as  irrelevant ;  that  there  was 
no  occasion  for  deciding  what  words  should  appear 
in  the  issues ;  that  the  words  "  malice^*  and  "  probable 
cau^e^'  are  not  strictly  technical  words ;  and  that  the 
words  used  in  the  summons  inferred  sufficient  fault  on 
the  part  of  the  defender  to  render  the  simmions  relevant. 

Tlie  Court  accordingly  adhered  to  the  interlocutor  of 
the  Lord  Ordinary,  with  expenses. 

Authority  for  Pursuer. — Swayne  v.  Fife  Banking  Company, 
27th  June  1835 ;  13  Shaw,  p.  1003. 

Authority  for  Defender. — ^Taylor  v.  Arbuckle,  Ist  May  1815 ; 
3  Dow,  160. 

Ixnrd  Ordinary,  Murray. — Act.  Maitland;  M.  Lothian,  S.S.C, 
Agent. — Alt.  Munro,  E.  S.  Gordon ;  Party,  Agent. — N.  Clerk. — - 
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6M  December  1844. 
F1B8T  Division. — (J.C.) 
No.  27. — George  M*Clelland,  W.S.,  and  Alexan- 
der's Trustees,  v.  Mrs  Julia  Steele  or  Redfearn. 

Interest — Joint  Property — ^Expenses — Relief— Agent  and  Client 
— Circumstances  in  which  a  joint  proprietor  was  found  entitled  to 

'  relief  Jrom  the  other  joint  prmmetor  of  the  half  of  certain  neces' 
sary  expenses  incurred  in  relation  to  the  property^  thirteen  years 
previous  to  the  claim  being  made,  with  single  interest  at  four  per 
cent  on  the  sum  claimed  to  the  date  of  the  action. 

Two  parties  made  a  joint  purchase  of  a  landed  estate. 
The  private  agent  of  one,  but  not  of  the  other,  of  these 
parties,  was  appointed  ^ent  for  both  in  the  joint  pur- 
chase, upon  which  his  private  employer's  country  agents 
were  appointed  factors.  For  a  long  period  the  agent's 
accounts  for  the  management  of  the  joint  estate  were 
rendered  to  both  proprietors,  and  charged  to  them  in 
proportion  to  their  respective  interests  in  the  joint 
estate.  Four  accounts  were  subsequently  incurred  to 
the  agent  on  account  of  the  joint  estate,  consisting  prin- 
cipally of  outlay  for  crown-charter,  &c.  All  of  these 
accounts  the  agent  had  charged  to  his  private  employer's 
half  of  the  joint  estate  ;  but,  at  rendering  them  to  the 
factors,  he  added  notes  to  three  of  them — ^which  were 
probably  meant  to  apply  to  the  fourth  also— directing 
the  factors  to  pay  half  of  those  accounts  on  behalf  of 
the  other  joint  proprietor.  A  misunderstanding  be- 
tween the  agent  and  this  other  party  seemed  to  have 
led  to  this  mode  of  rendering  these  accounts.  The  fac- 
tors, however,  did  not  follow  the  instructions  in  the 
above  notes,  and  the  whole  four  accounts  were  charged 
to  the  one-half  of  the  estate  belonging  to  the  agent's 
private  employer.  After  the  lapse  of  thirteen  years,  the 
mistake  was  discovered,  and  Uie  party  who  had  paid 
the  whole  of  the  four  accounts  having  died,  his  trustees 
brought  an  action  against  the  representative  of  the  also 
deceased  joint  proprietor,  who  had  paid  no  part  of 
them,  claiming  repayment  of  one-half  of  these  accounts, 
with  five  per  cent,  interest  from  the  date  when  the  last 
item  of  each  account  was  incurred,  and  compound  in- 
terest till  the  action  was  brought ;  and  five  per  cent, 
interest  on  the  accumulated  amount  from  that  date  till 
payment     The  Court  found 

**  the  defender  liable  in  simple  interest  on  the  accounts  libelled 
on  from  the  date  of  the  last  article  in  each  of  those  accounts  re- 
spectively, at  the  rate  of  four  per  cent,  per  annum  to  the  date  of 
the  citation  in  this  action,  and  at  the  rate  of  five  per  cent,  there- 
after untU  paid." 

Lord  Ordinary,  Cuninghame. — Act  Rutherfurd,  Cowan;  Hun- 
ter, Blair  and  (Jowan,  W.S.,  ^^entt.*-^/^Whigham;  Alexander 
Smith,  W,S.,  Agent.— YT.  C&ri.— [J.C] 


lih  December  1844. 


First  Division. — (J.C.) 

No.  28. — ^William  Archer,  Advocator,  v.  William 

Stewart,  Respondent, 

Statute  6  Geo.  IV.  c.  120,  §  40— Acts  of  Sederunt  12Ui  No- 
vember 1825,  (Burgh  Court  Act,)  cap.  IS,  §  3 ;  (Outer-House 
and  BUl-Chamber  Act,)  §  71 ;  llth  July  1828,  §  5  ;  10th  Julv 
1839,  §  126 — Advocation — ^Process — An  advocation  under  the 
40th  section  of  the  6th  Geo,  IV.  c.  120,  and  relative  Act  of  Sede- 
runt, held  incompetent,  where  the  party  bringing  the  advocation  had 
allowed  an  interlocutor  ordering  a  proof  to  become  final,  and  no 
proof  having  proceeded,  had  moved  for  a  renewal  of  the  order  for 
proving,  and,  within  fifteen  days  after  the  interlocutor  renewing 
the  proof  was  pronounced^  had  presented  a  note  of  advocation  of 
both  interlocutors. 


An  action  was  brought  in  the  Sfaeriff-Coiirt  of  Perth- 
shire at  the  instance  of  William  Archer,  ship-master, 
residing  at  Broughty  Ferry,  against  William  Stewart, 
ship-owner  in  Perth,  the  claim  in  which  exceeded  £40 
sterling.  The  record  having  been  dosed,  an  inteilocih 
tor  was  pronounced  by  the  Sheriff-substitute,  on  22d 
December  1843,  inter  alia,  allowing  a  conjunct  proo£ 
Against  this  interlocutor  a  reclaiming  petition  was  ^ 
sented,  but  the  interlocutor  reclaimed  against  was  ad- 
hered to  by  an  interlocutor  dated  6th  March  1844.  Thai 
interlocutor  was  allowed  to  become  final.  No  proof  was 
led,  however,  but,  on  26th  April  1844,  an  interlocutor 
was  pronounced,  "  renewing  the  term  for  proving  for  one 
month,"  on  the  motion  of  Archer,  the  pursuer.  Archer, 
within  fifteen  days  after  the  interlocutor  of  26th  April 
had  been  pronounced,  presented  a  note  of  advocatioo 
both  of  the  interlocutor  of  22d  December  1843,  and  of 
that  of  26th  April  1844,  proceeding  upon  the  act  of  par- 
liament 6  Geo.  rV.  c.  120,  §  40. 

A  note  of  plea  in  law  was  given  in  for  Stewart,  in  the 
following  terms : 

"  The  interlocutor  sought  to  be  advocated  having  been  pro- 
nounced on  the  22d  December  1843,  while  the  note  of  adroa- 
tion  was  not  presente<l  until  the  6th  May  1844,  the  adTocatioo 
is  incompetent,  and  falls  to  be  dismissed.  Act  6  Geo.  IV.  c  120, 
§  40.    Sheriff-Court  Act  of  Sederunt." 

After  hearing  parties  on  the  preliminary  plea,  the 
Lord  Ordinary  reported  the  case  on  the  following  in- 
terlocutor and  note,  embodying  a  statement  of  the  pleas 
for  both  parties : 

"  6th  November  1844. — ^Thc  Lord  Ordinary  having  heard  par- 
ties* procurators,  appoints  the  note  of  advocation,  with  the  plei 
in  law  subjoined,  to  be  printed  and  boxed  along  with  the  sec- 
tions in  the  act  of  parliament  and  acts  of  sederunt  referred  to, 
in  order  that  the  same  may  be  reported  to  the  Lords  <^  the  Fint 
Division,  and  grants  warrant  to  enroL 

"  Note. — ^ThSs  is  an  advocation  fh)m  a  judgment  of  the  Sienff 
of  Perth  allowing  a  proof,  and  is  presented  on  the  authority  of 
the  act  6  Geo.  IV.  c.  120,  §  40.  That  secUon  declares  it  com- 
petent to  either  of  the  parties,  where  the  claim  is  in  amoant 
above  £40,  to  remove  the  process  into  this  Court  by  bill  of  ad- 
vocation, but  it  does  not  fik  any  precise  time  for  presenting  si^ 
bill  further  than  under  these  words,  *  as  soon  as  an  order  or  in- 
terlocutor allowing  a  proof  has  been  pronounced  in  the  Inferior 
Courts.*  The  act  of  sederunt  of  12th  November  1825,  relatiw 
to  the  form  of  process  before  the  Sheriff- Courts,  cap.  19,  §  3,d^ 
Clares  it  incompetent  to  either  party  to  proceed  with  a  prorf 
allowed  by  the  Sheriff  until  after  the  expiry  of  fifteen  dzp, 
when  the  proof  shall  proceed,  unless  the  passing  of  a  bill  of  id- 
vocation  shall  have  been  intimated.  This  provision  is  repeated, 
in  precisely  the  same  terms,  in  the  act  of  sederunt  10th  Jnlf 
1839,  §  126,  substituting  merely  note  of  advocation  for  bill  of 
advocation.  There  is  a  simihur  provision  in  the  act  of  sederont 
of  12th  November  1825  applicable  to  the  Burgh  Courts,  cap.  1^ 
§  3 ;  and  by  the  act  of  sederunt  of  the  same  date  relative  to  the 
form  of  process  in  the  Inner-House,  Outer-House,  and  Bill- 
Chamber,  it  was  enacted,  under  the  head  of  Outer-House  and 
Bill-Chamber,  §  71,  *  that  if  in  such  causes  neither  party  ahiH 
intimate  in  the  Inferior  Court  the  passing  of  a  bill  of  adTocatiw 
within  fifteen  days  after  the  interlocutor  has  been  pronounwd 
in  the  ordinary  case,  and  thirty  days  in  causes  before  the  Courti 
of  Orkney  and  Shetland,  t^ie  bill  and  passing  thereof  shall  be 
held  to  fall,  as  if  it  had  never  been  presented,  and  the  proof  nwy 
effectually  proceed  in  the  Inferior  Court.*  By  the  consoIidatiBg 
act  of  sederunt,  of  1 1th  July  1828,  this  last  act  of  sederunt,  ^ 
plicable  to  the  Court  of  Session,  was  repealed,  and,  by  §  5,  it  vw 
enacted,  *  that  if  neither  party  should  intimate  within  fifi^ 
days  the  passing  of  a  bill  of  advocation,  the  proof  may  proceed, 
unless  reasonable  evidence  shall  be  produced  to  the  inferior 
Judge  that  a  bill  of  advocation  has  been  presented,  or  the  Judge 
be  satisfied  that  effectual  measures  have  been  taken  for  present- 
ing it,  in  which  case  he  may  grant  a  prorogation.* 

"  In  the  present  case  the  Sheriff  allowed  a  proof  by  intcrlocu- 
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tor,  dated  22d  December  1843,  which,  on  the  punner's  motion, 
was  renewed  by  interlocntor  of  26th  April  1844,  but  no  proof 
wu  taken.  The  noto  of  advocation  was  presented  on  the  6th  of 
Maj  1844,  and  it  is  olg'ected  toas  incompetent,  in  respect  of  the 
period  which  had  elapsed  from  the  date  when  the  proof  was  first 
tUowed.  In  support  of  this  objection  the  respondent  referred  to 
the  section  of  the  statute  and  to  the  several  sections  of  the  acts 
of  sederunt  already  noticed,  and  which  the  Lord  Ordinary  baa 
thoaght  proper  to  subjoin  for  the  convenience  of  the  Court  He 
also  founded  on  the  case  of  Macfarlane  v.  the  Duke  of  Montrose, 
94th  November  1826,  Shaw  y.  p.  38,  in  which  the  First  Division 
of  the  Court  held,  under  the  act  of  sederunt  12  th  November 
1825,  that  a  bill  of  advocation  was  incompetent,  as  not  having 
been  presented  within  fifteen  days  from  the  date  of  the  interlo- 
cutor allowing  a  proof;  and  to  the  subsequent  case  of  Falconer 
«.  Sfaidls,  10th  July  1827,  Shaw  v.  p.  919,  in  which  the  Second 
Division,  entertaining  doubts  of  the  judgment  in  the  case  of 
Mac&rlane,  ordered  cases  for  the  opinion  of  the  whole  Ck>urt, 
and  the  consulted  Judges  returned  an  unanimous  opinion  in  con- 
formity with  that  judgment,  which  was  accordingly  affirmed. 
He  also  noticed  the  case  of  Gill  u.  M*Ra,  19th  May  1832,  Shaw 
X.  p.  552.  These  cases  appear  definitively  to  have  settled  the 
construction  of  the  act  of  sederunt  1825;  and  had  the  present 
question  turned  upon  that  act  of  sederunt,  it  seems  hardly  pos- 
sible to  dispute  that  the  present  note  of  advocation  would  have 
been  uicompetent. 

''But  the  advocator  maintained  that  the  matter  &Us  to  be  regu- 
lated by  the  act  of  sederunt  of  1828.  He  referred  to  the  case  of 
Corey  i;.  Anderson,  12th  July  1842,  as  reported  in  the  Scottish 
Jurist,  voL  xiv.  p.  622,  in  which  the  Second  Division  of  the  Court 
held,  that  although  a  note  of  advocation  was  not  presented  in 
the  Bill-Chamber  until  after  the  expiry  of  fifteen  days,  it  was 
still  competent,  because  the  provision  of  the  act  of  sederunt  of 
1828  was  not  so  imperative  as  that  of  1825.  There  was  no  doubt 
a  specialty  in  that  case,  in  so  fiur  as  a  previous  note  of  advoca- 
tion had  been  brought  through  the  office  of  a  depute-derk,  and 
not  through  the  Bill-Chamber,  which  was  found  incompetent. 
Still  it  had  been  presented  within  the  fifteen  days  of  the  date  of 
the  interlocutor  in  the  Inferior  Court  allowing  the  proof.  On 
discovering  the  error  which  he  had  inadvertently  committed,  the 
adrocator  presented  his  second  advocation  through  the  Bill- 
Chamber,  and  it  was  passed.  Whether  this  specialty  would  be 
conclusive  may  be  doubted.  In  the  present  case  there  is  also 
this  specialty.  The  proof  was  first  allowed  by  interlocutor  of 
22d  December  1843,  and  on  26th  April  1844,  no  proof  having 
been  taken  in  the  interim,  upon  the  pursuer's  motion,  it  was  of 
new  allowed,  and  as  the  note  of  advocation  was  presented  within 
fifteen  days  of  the  interlocutor  of  26th  April,  it  may  be  con- 
tended that  in  this  way  the  note  is  competent  But,  in  any 
Tiew,  as  the  Court  in  the  case  of  Corey  seem  to  have  held  gene- 
rally that  the  provision  of  the  act  of  sederunt  1828  was  not  so 
stringent  as  that  of  1825,  it  is  necessary  that  this  should  be 
fixed.  The  point  does  not  appear  to  have  been  before  the  First 
Division  of  the  Court,  or  considered  in  any  other  case,  and  it  is 
important,  with  the  view  of  fixing  the  practice,  that  it  should  be 
authoritatively  settled.  In  these  circumstances,  it  appeared  to 
the  Lord  Ordinary  that  the  proper  course  was  to  report  the 
matter  to  the  Court" 

At  advising, 

Ltrd  Justice'  GtneraL — ^In  the  case  of  Corey,  which  was  founded 
on  by  the  advocator,  there  was  no  acquiescence,  and  though  a 
blunder  was  committed,  yet,  by  a  &vourable  construction  of  the 
conduct  of  the  party,  that  blunder  was  held  not  fatal  to  his  right 
to  advocate.  In  the  present  case,  however,  it  appeared  that 
there  was  acquiescence,  which  existed  for  such  a  time  that  the 
party  ceased  to  be  within  the  provisions  of  the  act  of  parlia- 
ment and  the  relative  act  of  sederunt,  which  we  were  by  it  em- 
powered to  make.  It  is  totally  out  of  the  question  to  ask  us  to 
rip  up  the  decision  in  the  case  of  Macfarlane,  which  was  con- 
firmed by  a  solemn  decision,  unanimously  arrived  at,  by  all  the 
Judges  in  the  subsequent  case  of  Falconer  r.  ShieUs. 

Lord  Jfodbeiutie.— The  theory  for  the  advocator  just  comes  to 
this,  that,  if  aparty  has  not  actually  entered  upon  the  proof  or- 
dered in  the  Sheriff-Court,  he  may  advocate  at  any  time.  But 
it  is  dear  that,  by  the  terms  of  the  act  of  parliament  and  of  sede- 
nmt,  Hiis  advocation  is  incompetent 

^^  J^ejf, — ^It  was  expressly  foond  in  l(focfarlane*s  case 
that  Ibe  fifeeen  days  within  which  advocation  was  competent 
^'we  to  bo  reckoned  from  the  date  of  the  interlocutor  allowing 


the  proofl  I  think  that  the  whole  reason  of  the  thing  contem- 
plated in  the  act  of  parliament,  and  attempted  to  be  enforced  by 
ou9  several  acts  of  sederunt,  is,  that  there  should  be  no  acquies- 
cence, but  a  continued  course  of  resistance  to  the  interlocutor 
allowing  a  proof.  But  here  there  was  a  decree  binding  on  the 
I>arties  which  ordered  a  proo^  and  which  was  allowed  to  become 
final.  ITie  application  for  a  renewal  of  this  order  of  proof  was 
in  fact  evidence  that  the  party  acquiesced.  I  think  the  case  of 
Corey  proceeds  upon  the  equitable  view  that  the  party  had  not 
acquiesced  in  the  interlocutor  of  the  Inferior  Court,  and  that  he 
had  made  an  attempt,  known  to  the  other  party,  which,  though 
ineffectual,  yet  was  such  as  prevented  his  being  foreclosed  ih>m 
his  right  to  advocate,  conferred  on  him  by  act  of  parliament. 
In  this  case  the  party  was  certiorated  that  a  proof  was  to  go  on 
in  the  Inferior  Court,  and,  as  he  acquiesced  for  several  months, 
the  right  to  advocate  is  clearly  not  open  to  him.  The  act  of 
sederunt  of  1839  reverts  to  the  terms  of  1825.  But  what  ques- 
tions might  arise,  (supposing  that  the  act  of  1839  substantially 
re-enacted  both  the  acts  of  1825  and  that  of  1828,)  and  about 
which  there  may  perhaps  be  some  diflBculty,  will  not  apply  here, 
for  this  party  is  not  within  the  provisions  of  the  act  of  sederunt 
of  1828. 
Lord  FuUerton  concurred. 

The  Court  accordingly  found  the  advocation  incom- 
petent, and  the  respondent  entitled  to  expenses. 

Lord  Ordinary,  Robertson. — Act.  Moir;  Wotherspoon  and 
Mack,  W.S.,  Agents,— Alt.  Fatten ;  Shiels  and  Forrest,  S,S.C., 
^lycnts.— N.  C&r/;.— [J.C] 


7th  December  1844. 

First  Division. — (J.C.) 

No.  29. — ^Mbs  Mart  Ltne  or  "Walker  and  Mandatory 

r.  John  Henry  Walker,  Esq. 

Husband  and  Wife — ^Divorce — Jurisdiction — It  having  appeared 
on  the  proof  in  an  action  of  divorce,  that  an  Englishman  md  come 
to  Scotland,  remained  eight  or  nine  weeks,  and  committed  adultery 
there,  for  the  purpose  of  inducing  his  wife,  an  Englishwoman, 
who  Mtd  never  been  in  Scotland,  to  divorce  him — Held  that  this 
did  not  infer  collusion  on  the  part  of  the  wife,  and  that  the  Court 
had  jurisdiction. 

Tliis  was  an  action  of  divorce  on  the  ground  of 
adultery,  at  the  instance  of  Mrs  Walker  against  Mr 
John  Henry  Walker,  surgeon,  sometime  residing  in 
No.  23  Charlotte  Street,  Bloomsbury  Square,  London, 
her  husband.  Mr  Walker,  who  had  originally  appeared 
in  the  action,  and  made  up  a  record,  ultimately  with- 
drew from  it,  and  allowed  the  proof  to  proceed  in  ab- 
sence. On  the  proof  being  concluded,  and  the  counsel 
for  the  pursuer  heard,  the  Lord  Ordinary  reported  the 
case  on  the  following  interlocutor  and  note,  which  con- 
tain all  the  important  facts : 

"  loth  July  1844.— The  Lord  Ordinary  appoints  the  pursuer 
to  print  and  box  to  the  Lords  of  the  First  Division  the  record 
and  proo^  with  the  view  of  the  case  being  reported. 

"  iVbte.— The  Lord  Ordinary,  after  repeatedly  considering  this 
case,  feels  it  his  duty  to  report  it  for  the  decision  of  the  Court. 
The  circumstances  which  have  come  out  in  evidence  leave  no 
room  to  doubt,  what  has  often  been  suspected  in  other  cases, 
that  the  party  came  to  this  country  for  the  express  purpose  of 
committing  adultery,  in  order  tliat  he  might  be  divorced. 

"  The  action  was  raised  in  the  year  1833.  In  1834  the  Lord 
Ordinary,  in  respect  it  was  stated  that  the  pursuer  of  the  divorce, 
who  was  resident  in  England,  was  in  bad  health,  and  on  that 
account  unable  to  come  to  Scotland,  so  as  to  appear  to  give  her 
oath  de  calumnia,  granted  commission  to  the  Mayor  of  Liskeard, 
whom  failing,  to  any  o(  the  Justices  of  Peace  for  the  county  of 
Cornwall,  to  take  the  oath  de  ceUumnia  of  the  pursuer.  The 
pursuer  made  oath  in  England  on  29th  April  1834,  and  witnesses 
were  examined  to  prove  Uie  adultery  on  3d  March  1837.  The 
first  witness  examined  swears  that  the  defender,  who  stated 
that  he  had  come  down  to  get  a  degree  as  a  physician,  occupied 
two  spare  rooms  in  his  house  in  September  1833,  for  about  eight 
or  nine  we^  and  that  one  waa  a  wuiour  wid  the  other  a  bed- 
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room.  There  was  a  female  with  liim,  wliom  Ikj  at  first  under- 
8tw)J  to  be  his  wife,  who  lived  with  him,  and  that  when  Mr 
Walker  went  away,  *  he  admitted  to  the  deponent  that  the  said 
female  was  not  his  wife,  and  stated  that  he  had  come  doum  to  this 
country  with  her  to  pwcure  a  divorce.*  The  witness  adds,  that 
when  Mr  Walker  left  the  deponent's  house,  the  female  went 
with  him,  and  thej  went  together  for  London  in  November 
1833.  Mr  Truefit,  another  witness,  who  had  known  the  defen- 
der add  his  wife  in  rx>ndon,  and  who  saw  him  and  the  lady  with 
whom  he  lived  on  dlfierent  occasions,  says,  that  the  last  tmie  he 
saw  him  he  said,  *  Mr  Truefit,  my  wife's  friends  have  served  mo 
with  a  process  of  divorce,  and  Miss  Head  has  heard  of  it,  and 
will  not  stay  any  longer,  so  we  must  be  off".*  The  same  witness 
refers  to  the  defender  accidentally  passing  through  Bdinburgh 
on  some  other  occasion.  The  evidence  seems  to  establish  very 
clearly  that  the  defender  came  to  Edinburgh,  and  brought  this 
lady  with  him  for  the  express  purpose  of  committing  adultery 
with  her  here,  which  might  be  proved  in  the  action  of  divorce. 
The  question  comes  to  be,  whether  such  a  temporary  residence 
atibrds  sufficient  grounds  for  pronouncing  a  judgment  of  divorce 
against  the  defender,  as  domiciled  in  Scotland,  in  which  there  is 
no  evidence  that  he  ever  resided  for  more  than  eight  weeks  to- 
gether, and  that  ten  years  ago.  The  pursuer,  on  the  other  hand, 
wlio  claims  the  benefit  of  the  law  of  Scotland  to  divorce  her 
husband,  which  she  could  not  do  by  the  law  of  England,  does 
not  apiKjar  to  have  been  in  Scotland  in  the  course  of  her  life, 
and  was  not  able  to  come  to  this  coimtry  to  go  through  a  form 
required  by  the  law  of  Scotland." 

Maidment  accounted  for  the  delay  in  the  progress 
of  the  action,  pointed  out  by  the  Lord  Ordinary,  from 
the  peculiar  circumstances  of  the  agent  whom  the  pur- 
suer had  originidly  employed,  and  from  her  own  long 
continued  bad  health. 

At  advising, 

Lord  Justice- General — I  tldnk  there  is  nothing  to  prevent 
tills  lady  from  getting  her  decree  of  divorce;  and  I  say  so 
judjdng  from  my  experience  in  cases  similar  to  the  present, 
where  it  has  never  been  refused.  There  was  one  case  in  which 
there  was  some  evidence  of  collusion,  i.  e.,  evidence  that  both 
parties  conspired  to  obtain  a  divorce ;  and  I  at  once  said  in  that 
case  that  any  such  collusion  would  bar  divorce.  But  it  is  not 
collusion  that  the  man  intentionally  offers  the  woman  an  oppor- 
tunity of  divorcing  him,  unless  proof  of  her  connivance  be  given, 
— and  there  is  no  proof  of  such  a  suspicion  against  this  pursuer. 
However  impolitic  the  law  may  be  thought  to  be,  I,  as  a  Judge 
of  the  Court  of  Session,  feel  compelled  to  grant  this  divorce. 

fjt)rd  Mackenzie. — I  concur.  It  was  once  a  question  whether 
a  divorce  could  be  granted  to  foreigners  on  a  jurisdiction  founded 
on  a  mere  domicile,  such  as  would  be  sufficient  to  sustain  ordi- 
nary Utigious  proceedings,  or  on  a  permanent  residence  only. 
l>ut,  however  it  may  be  regretted,  the  law  is  now  indisputably 
fixed  that  permanent  residence  is  not  necessary.  That  a  man 
commits  adultery,  as  the  defender  here  is  said  to  have  done,  in 
oi-der  to  induce  liis  wife  to  divorce  him,  is  surely  no  bar  to 
her  right  of  divorce,  nor  any  proof  of  fraud  or  collusion  on  her 
part. 

Lord  FuUerton, — I  concur ;  but  T  cannot  give  eflect  to  this 
action  of  divorce  without  great  difficulty  and  hesitation ;  for  the 
case  is  different  from  that  of  a  Scotchwoman  in  the  same  circum- 
stances. The  defender  here  having  come  to  Scotland  tempo- 
rarily, and  committed  adultery,  his  wife,  who  has  a  remedy  in 
the  law  of  England,  chooses  to  take  advantage  of  her  husband's 
residence  for  the  time,  and  brings  this  action  of  divorce.  On 
the  wife's  own  domicile,  however,  I  think  we  cannot  rest  any- 
tldng  in  this  case.  But  it  is  an  unfortunate  position  of  matters 
that  the  wife  does  not  take  the  English  remedy,  but  seeks,  by 
pouncing  on  her  husband  when  here,  to  attain  the  larger  benefits 
of  a  Scotch  divorce,  which  after  all  are  not  recognized  in  Eng- 
land. I  suspect,  however,  that  we  cannot  help  ourselves,  but 
must  give  way  to  previous  decisions,  and  sustain  our  jurisdiction, 
to  the  effect  of  entertaining  this  action  of  divorce. 

Lord  Jeffrcu. — ^I  participate  largely  in  the  opinion  of  Lord 
FuUerton.  But  I  find  a  painful  feeling  in  the  weight  of  autho- 
rity which  presses  upon  us.  That  there  is  in  many  cases  moral 
evidence  of  the  man*8  object  ui  coming  to  Scotland  being  to  get 
his  wife  to  divorce  him  is  quite  true.  But  I  have  not  seen  any 
case  where  that  formed  an  actual  part  of  the  proof  except  this. 
That  a  ScotchmMi  in  Scotland  committed  adultery  for  the  same 


purpose  would  certainly  be  no  bar  to  his  lady's  right  of  di  vofce. 
Nor  do  1  think  that  the  adulterous  practices  of  this  defemfer 
would  not  be  sufficient  to  afford  this  pursuer  such  remedy  &b  the 
law  of  England  affords.  But  the  case  of  the  Scotch  wife  and  of 
this  English  lady  Are  different,  and  a  perplexing  question  is 
raised,  when  it  appears  that  the  defender  came  here  to  provoke 
his  wife  to  divorce  him.  The  object  of  his  domicile,  on  irhicfa 
she  founds,  is  thus  apparent "  to  provoke  a  divorce ;"  and  bow  does 
this  affect  the  question  of  a  constructive  domicile  ?  It  is  a  pain- 
M  thing  that  cases  like  the  present  are  mostly  er  parte.  But 
though  I  find  it  difficult  to  agree  with  your  Lordships,  I  do  not 
think  it  necessary  to  divide  the  Court. 

The  Court  accordingly  pronounced  the  following  in- 
terlocutor : 

^*  Sustain  the  jurisdiction  of  the  Court  in  this  canae,  and  remit 
to  the  Lord  Ordinary  to  decide  on  the  proof^"  &€. 

Lords  Ordinary,  FuUerton,  Murray, — Act  Maidment;  Alex- 
ander Millar,  Solicitor,  Agent.^Ak,  absent.— W.  CUrk.—[J  C] 


7th  December  1844. 

Secoi^d  Division. — (F.L.M.H.) 

No.  30. — Joseph  Grant,  W.S.,  Petitioner. 

Curator  Bonis — ^Powers. 

Joseph  Grant  presented  a  petition,  as  curator  hom 

for  James  Lawson,  W.S.,  praying  for  leave  to   enter 

vassals  and  to  complete   titles.     Before  granting  the 

prayer  thereof,  the  Court  ordered  the  petition  to  be 

specially  intimated  to  Mr  Grant's  cautioner.     Thiswaa 

done,  and  he  having  concurred   in  the  petition,   the 

Court  thereupon  granted  the  prayer  thereof. 

Authorities.— Dykes,  20th  Nov.  1836.  M*Dougall,  7th  July 
1837.  Blaikic,  1st  Feb.  1827.  Mark,  5th  Dec  1829.  Living- 
stone, 3d  July  1835. 

Act  R.  Robertson;  J.  Grant,  W.S.,  Agent, ^T.  Clerh— 
[F.L.M.H.] 


1th  December  1844. 

Second  Division. — (F.L.M.H.) 

No.  31. — Seaforth's  Trustees,  Petitioners^  v,  Db 

Macaulay,  Respondent. 

Inhibition  —  Consignation — Landlord    and    Tenant  —  Lease — 

Wliere  a  party  brought  an  action  concluding  alternatively  Jhr  im- 
plement of  a  missive  of  lease,  or  damages,  and  on  the  dependence  vaed 

inhibition,  tlie  Court  refused  to  recaltJie  inhibition,  on  an  offer  by  tke 

proprietors  to  consign  the  utmost  cunount  claimable  under  the  sum* 

mons. 

In  May  1833,  Dr  Macaulay  entered  into  mi^ves 
with  the  petitioners  for  a  lease  of  a  part  of  the  island 
of  Lewis.  The  missives  not  being  implemented  on  the 
part  of  the  petitioners,  Dr  Macaulay,  in  November 
1839,  raised  an  action  against  them  concluding  for  im- 
plement, and  alternatively  for  damages.  On  the  de- 
pendence of  this  action,  Dr  Macaulay  i-aised  letters  of 
inhibition  against  them,  which  were  registered  in  the 
General  Register  of  Inhibitions  in  December  1839. 

While  the  action  waa  in  dependence,  Seaforth*s  trus- 
tees entered  into  a  minute  of  sale  with  Mr  Matheson  of 
Achany,  M.P.,  whereby  they  agreed  to  sell  him  the  whole 
island  of  Lewis  for  the  sum  of  £190,000.  In  conse- 
quence, however,  of  the  inhibition  used  by  Dr  Macaulay, 
Mr  Matheson  reftised  to  receive  the  disposition,  or  to 
pay  a  large  portion  of  the  price. 

Seaforth's  trustees  accordingly  presented  a  petition 
to  the  Court,  praying  that  the  inhibition  might  be  re- 
called, and  marked  as  discharged  in  the  record  of  inhi- 
bitions, on  their  consigning  in  bank,  before  extract,  the 
sum  of  £3500,  or  such  other  sum  as  the  Court  might 
Digitized  by  V3^^V  IC 


1844.] 


IN  TIIE  COURT  OF  SESSION,  &c. 


89 


direct,  to  await  the  issue  of  the  depending  process.  An- 
swers to  the  petition  were  lodged  for  Dr  Macaulay,  in 
which  it  was  maintained  that  the  petitioners  could  not 
get  quit  of  the  inhibition  by  any  such  offer ;  that  all  the 
R^pondent  wanted  was  implement  of  the  missives; 
that  inhibition  was  a  diligence  allowed  to  a  tenant  by 
law  for  enforcing  his  rights ;  tliat  the  conclusions  of 
the  summons  were  for  implement,  and  it  was  only  the 
alternative  conclusions  that  were  for  damages. 

The  Lord  Advocate,  foT  the  petitioners,  submitted  that 
the  respondent  claimed  one  of  two  things, — ^possession 
of  lands,  or  a  sum  of  money.  He  was  willing  to  con- 
eigo  the  largest  possible  sum  that  was  claimed  under 
the  summons. 

Rutherfard,  for  the  respondent,  replied — Ho  was  en- 
titled to  insist  for  implement  or  damages  alternatively, 
and  was  not  bound  to  take  damages  and  give  up  his 
right  to  demand  implenaent.  Before  he  is  bound  to 
take  damages,  the  i>etitioner3  must  first  shew  that  per- 
formance is  iraprestable,  and  they  have  not  done  so. 
It  was  on  purpose  to  prevent  the  petitioners  from  put- 
ting themselves  into  that  situation  that  inhibition  was 
used.  The  respondent  is  dominus  lilisj  and  accordingly 
refuses  to  take  damages. 

LirdJustice'C1*>rk. — I  think  we  cannot  grant  4  recal  of  the 
inhibition  here.  The  summons,  on  which  the  inhibition  \a  used, 
8et4  forth  that  a  binding  missive  of  lease  for  nineteen  years  was 
entered  into,  and  that  the  petitioners  have  failed  to  implement 
it.  Now,  it  is  important  to  observe  that  the  summons,  in  the 
first  pUce,  concludes  for  actual  possession  and  implement  of  the 
contract,  and  then,  and  alternatively,  in  the  event  of  the  party's 
failing  in  the  fulfilment,  it  concludes  for  damages.  On  this 
summons  inhibition  is  used,  which  prevents  or  should  prevent 
the  proprietor  from  either  letting  or  selling  the  lands  to  an? 
other.  The  lands  here,  however,  are  sold  in  the  face  of  the  in- 
hibition. I  p:innot  understand  the  petitioners'  argrumcnt  that 
th.'  re3pon<lent  is  not  entitled  to  fix  his  alternative  of  possession  or 
dama;^.  Ue  is  entitled  to  demand  implement  of  the  contract, 
if  that  be  not  iraprestable.  Now,  here  it  is  prestablc,  and  the 
party  has  a  \c^a\  riglit  to  insist  for  performance.  The  tenant's 
right  to  his  tack  is  just  as  strong  as  the  proprietor's  right  to  his 
lauds.  They  ate  both  rights  of  projierty,  and  I  think  we  can- 
not deny  justice  to  this  party,  who  states  that  his  property  has 
been  ui^ustly  witliheld  from  him.  I  give  no  opinion  on  the 
merits  of  the  action  between  the  parties ;  but  we  are  bound  to 
allow  an  individual  any  protection  which  the  law  provides  for 
him. 

Lord  Medwifn  concurred. 

Lm-d  Monmreiff. — At  present  it  is  quite  impossible  for  us  to 
recal  the  inhibition ;  that  would  determine  a  question  which  is 
not  before  us,  viz.,  whether  the  piu^uerls  entitlod  to  specific  im- 
plement or  not. 

Lord  Cochfmm  absent. 

The  Court  refused  the  petition. 

Act  Lord  Advocate  (M'Neill),  Sandford  j  William  Mackenzie, 
W.S.,  AffenL — AU,  Rutherfurd,  E.  S.  Gordon ;  Hoy  and  Martin, 
Wii,  Agent*,— H.  C&rAr.— [F.L.M.H.] 


lOtli  Deceniber  1844. 

First  Division. — (J.C.) 

No.  32* — The  Rev.  Anstrutheb  Tayloe  v.  Robert 

KlLGOUE. 

DUigenoe — Interdict,  Breach  of— A  party  who  had  given  a  charge 
of  paument  to  his  debtor^  who  lived  in  an  adjoining  parish,  was 
servtd  with  a  sist  on  a  note  of  suspension  of  me  charge,  which  he 
immediately  intimated  by  letter  to  his  agent  The  apent  was  absent 
from  home,  and  left  no  instructions  for  opening  his  letters^  and  in 
conaequeJK)e  of  his  previous  instructions  to  a  messenger,  certain  ejects 
efthe  debtor  were  poinded  on  the  fourth  day  after  the  intimation  of 


the  sist  to  the  crediior-^IIeld  that,  in  the  circumstances,  the  creditor 
should  have  personaUy  interposed  to  prevent  the  possibility  of  farther 
diligence  after  intimation  of  die  sist,  that  he  must  be  noble  for 
the  acts  of  his  agent,  dud  that  a  breach  of  interdict  had  been  com" 
mitted ;  therefore,  imposed  a  fine  of  five  shillings,  and  found  die 
party  liable  in  modijied  expenses. 

This  was  a  petition  and  complaint  at  the  instance  of 
the  Rev.  Anstruther  Taylor,  minister  of  the  parish  of 
Carnbee,  in  the  presbytery  of  St  Andrews  and  county 
of  Fife,  with  concurrence  of  the  Lord  Advocate, 
against  Robert  Kilgour,  some  time  schoolmaster  of  the 
adjoining  pai*ish  of  Elie,  which  arose  out  of  the  follow- 
ing circumstances. 

On  17th  'May  1844,  Kilgour  obtained  decree  in  the 
Sheriff-Court  of  Fife  against  the  presbytery  of  St 
Andrews,  of  which  the  Rev.  Anstruther  Taylor  is  a 
member,  for  £8.  13.  6.,  with  ten  shillings  as  the  dues 
of  extract ;  and  upon  this  decree  a  charge  of  payment 
was  given  to  the  presbytery  on  14th  June  following. 
A  note  of  suspension  of  this  charge  was  presented  for 
the  presbytery,  on  which  the  Lord  Ordinary,  on  28th 
June,  pronounced  the  following  interlocutor  : 

"  To  see  and  answer  within  fourteen  days ;  mean  time  sists 
execution,  and  to  be  intimated.** 

On  the  following  day,  the  above  note  of  suspension 
and  interlocutor  were  intimated  to  Kilgour, — a  copy 
of  them  having  been  personally  served  on  him  by  a  mes- 
6enger-at-arms.  On  3d  July,  a  messenger-at-arms,  pro- 
ceeding on  the  expired  charge  which  had  been  given 
to  tlie  presbytery  of  St  Andrews  on  the  Sheriff-Court 
decree  in  Kilgour's  favour,  poinded  two  cows  in  the 
grass  park  of  the  Rev.  Mr  Taylor.  On  6th  July, 
Qie  present  petition  and  complaint  was  presented  to 
tlie  Court,  stating  the  above  facts,  and  praying  for  war- 
rant for  service  on  Balgour,  and  an  order  on  him  for  an- 
swers ;  and  in  the  mean  time  to  interdict  and  prohibit  him 
from  applying  to  the  Judge  Ordinary  for  a  warrant  for 
selling  the  said  poinded  cows,  and  from  proceeding 
further  in  any  way  with  the  poinding ;  and  upon  re- 
suming consideration  of  the  petition,  with  or  without 
answers,  to  find  that  the  said  Robert  Kilgour  has  been 
guilty  of  a  contempt  of  Court,  and  of  a  breach  of  the 
orders  of  Court,  and  in  respect  thereof,  to  inflict  such 
punishment,  by  line,  imprisonment  or  oUierwise,  on  the 
said  Robert  Kilgour  as  to  their  Lordships  might  seem 
proper ;  and  to  find  the  said  Robert  Kilgour  liable  in 
the  expenses  of  the  application,  and  of  the  proceedings 
to  follow  thereon ;  reserving  to  the  petitioner  all  claims 
of  damages  he  may  have  against  the  said  Robert  Kilgour 
or  others  on  account  of  his  wrongous  and  illegal  conduct 
in  the  premises ;  or  to  do  otherwise  as  to  their  Lord- 
ships should  seem  proper. 

The  Court  having  considered  the  petition  and  com- 
plaint,— 

**  Grant  warrant  to  serve  the  same  on  the  said  Robert  Kilgour, 
and  allow  him  to  lodge  answers  thereto  if  so  advised.** 

Answers  were  given  in  for  Kilgour,  in  which  he 
stated, — 

That  he  r^n^tted  the  occurrence  complained  o^  which  had 
happened  without  blame  on  his  part.  That  as  soon  as  he  was 
served  with  the  suspension  and  sist  he  had  forwarded  them  to 
his  agent  at  Cupar,  who  had  unfortunately  gone  from  home  with- 
out having  left  any  instructioiiB  as  to  opening  his  letters  daring 
hiB  absence,  and  did  not  return  till  the  4th  of  July,  and  that  in 
consequence  the  messenger,  who  had  been  instructed,  in  dc- 
fiixilt  of  payment  by  the  presbytery,  to  exercise  his  own  discre- 
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tion  as  to  the  time,  place  and  drcumstances  of  charghig  and 
poinding,  had  executed  the  poinding  complained  at  That  in 
these  circumstances  he  trusted  that  the  petition  and  complaint 
would  be  dismissed  with  expenses. 

At  advising, 

Ijord  Justice- General— Dm  is  certainly  not  an  aggravated 
case  of  breach  of  interdict.  At  the  same  time,  there  has  been  a 
breach  of  interdict  This  Mr  Kilgour,  a  parish  schoolmaster, 
gets  a  decree  of  expenses  against  the  minister  of  the  parish  of 
Cambee  and  others.  He  raises  diligence  on  this  decree,  as  he 
was  entitled  to  do,  and  in  execution  of  that  diligence  he  poinds 
certain  articles  belonging  to  this  minister.  But  he  admits  that 
a  sist  was  got  on  the  28  th,  and  that  it  was  intimated  to  him  on 
the  29th  June.  The  poinding,  however,  did  not  take  place  till 
the  Sd  of  Julv.  It  was  an  insulting  diligence,  too,  bj  which  the 
property  of  this  reverend  gentleman  was  publicly  attached  be- 
fore his  manse ;  and  I  think  that  Kilgour  was  bound,  as  he 
lived  only  in  the  next  parish,  to  have  gone  himself  when  the 
sist  was  mtiraatcd,  and  immediately  to  have  assured  the  mini- 
ster that  he  should  not  be  injured  by  any  steps  of  diligence  fol- 
lowing on  the  charge.  It  is  said  that  this  finding  will  counte- 
nance the  claim  of  damage,  which  has  been  reserved  in  this  pe- 
tition and  complaint.  But  that  reservation  of  chiim  of  damage 
was  merely  in  common  form,  and  no  one  in  this  Court  intends 
to  countenance  an  action  of  damages  by  deciding  that  this  is  a 
breach  of  interdict. 

Lord  Mackenzie. — I  concur.  There  could  be  no  malice— no 
intention  to  insult  the  dignity  of  tliis  Court,  or  of  the  law,  in 
tills  case.  There  was  however  some  little  neglect,  although, 
after  all,  it  mav  be  said  that  the  notice  of  the  sist  given  by 
this  man  to  his  agent — ^which  happened  in  this  case  not  to 
serve  the  purpose  which  it  was  intended  to  serve — was  the  mea- 
sure which,  in  nine  cases  out  of  ten,  would  be  taken  in  similar 
circumstances.  At  the  same  time,  parties  must  just  be  liable 
for  and  take  the  place  of  their  agents  in  such  a  case.  What, 
however,  has  been  the  contempt  of  Court  ?  Nothing  certainly 
beyond  the  very  mt/timum  of  impropriety.  Some  fine  then  must 
be  imposed,  but  it  should  certainly  be  a  very  small  one ;  for  I 
must  say,  I  think  tJuit  though  tliis  reverend  gentleman  had  a 
right  to  complain,  it  would  have  been  better  if  this  petition  and 
complaint  had  not  been  brought,  and  if  I  could,  I  would  have 
been  inclined  to  refuse  expenses. 

Lord  FuUerton, — ^There  has  been  a  breach  of  interdict  here,  no 
doubt;  but  it  has  arisen  Anom  a  mistake  arising  out  of  a  curious 
combination  of  circumstances.  The  party  did  what  he  thought 
right  to  prevent  it  If  the  facts  stated  by  him  be  true — which 
there  is  not  the  slightest  reason  to  doubt — there  was  no  criminal 
intent  on  his  part  In  these  circumstances,  I  think  it  doubtful 
whether  this  party  should  be  found  guilty  of  breach  of  interdict 
I  think,  before  a  petition  like  this  is  presented,  that  an  explana- 
tion and  apology  should  have  been  asked  for,  and,  if  satisfactory, 
accepted.  Here  this  reverend  gentleman,  without  losing  a  day, 
brings  his  petition  and  complaint  for  breach  of  interdict.  In 
any  view,  this  is  a  very  trivial  breach  of  interdict ;  but  I  doubt 
whether  it  is  to  be  considered  as  such  at  alL 

Lord  Jeffrev, — I  suspect  we  must  hold  that  there  was  a  breach 
of  interdict,  though  I  also  agree  with  Lords  Mackenzie  and  Ful- 
lerton  that  it  would  have  been  better  had  the  matter  not  been 
brought  Iwre.  It  is  perhaps  right  to  keep  in  view,  that  how- 
ever satisfiEu:tory,  when  all  the  details  are  given,  the  explanatory 
story  of  Mr  Kilgour  may  be,  at  first  sight  it  may  not  have 
so  appeared  to  this  reverend  gentleman,  considering  the  extreme 
proximity  of  the  residence  of  the  parties,  and  the  time  that 
elapsed  between  the  intimation  of  the  sist  and  the  poinding. 
It  has  turned  out  that  no  moral  blame  can  be  imputed"  to  Kil- 
gour ;  but  though  this  may  exculpate  him  individually,  yet  there 
was  enough  here  to  sustain  the  pursuer's  right  to  complain.  It 
is  quite  true  that,  if  a  poinding  cannot  be  stopped  by  a  letter 
despatdied  by  the  next  post  after  a  sist  has  been  intimated, 
the  creditor  inll  not  be  liable  for  breach  of  interdict ;  but  here 
the  case  is  somewhat  different.  There  was  negligence,  too,  on 
the  part  of  the  agent,  for  which  his  client  was  liable.  I  agree, 
however,  with  Lord  Mackenzie  in  wishing  that  we  could  rd^e 
to  find  this  unlucky  party  liable  in  expenses. 

Lord  Mackenzie, — ^I  p^pose  that  the  fine  should  be  five  shil- 
lings^ and  that  the  expenses  should  be  strictly  modified. 

The  Court  agreed  to  this  proposal,  and  accordingly 
{ffonounced  the  following  interlocutor : 


^  Find  that  the  respondent,  Bobert  Kilgour,  has  been  goiltj 
of  a  breach  of  interdict  of  this  Court;  but,  in  the  spedal  dream- 
stances  of  this  case,  fine  and  amerce  him  in  the  som  of  fivs 
shillings  only,  to  be  paid  to  the  poor  of  the  parish  of  Cambee : 
Find  Uie  respondent  liable  to  the  oomplainer  in  expenses;  mo- 
dify the  same  to  five  pounds  five  shillings,  and  decern  tboeAir, 
together  with  the  fees  of  extract** 

Act  IngUs ;  J.  and  J.  Wright,  W.S.,  AgenU.—Ait,  Buther- 
fUrd,  A.  Wood :  Weir  and  Gardner,  W.S.,  -dyewte.— N.  C^erL— 

FJ.c.i 


10th  December  1844. 
Second  Division. — (F.L.MH.) 

No.  38. — Christophbb  Wood,  Pursuer^  r.  Bobebt 
Anstrutheb  and  others,  Defenders. 

Expenses — Summons— Printing— 7%6  Couri  rqteOed  an  c/bjtOkm 
to  an  audUor'i  report,  that  he  had  disallowed  a  charge  far  maidaf 
manuscript  copies  of  a  stanmonsfor  service^  where  there  wcas  Hkewiu 
a  charge  for  printing  it 

The  auditor's  report  in  this  case  disallowed  the  sum 
of  £5.  2s.  for  making  manuscript  copies  of  the  summoDi 
for  service.  There  was  likewise  in  the  account  a  sum  of 
£6.  3s.  charged  for  printing  the  same  summons. 

Inglts  objected  to  the  report.  There  was  no  reason 
to  print  the  summons  undl  it  was  seen  whether  the 
case  was  to  be  defended  or  not.  If  the  C€ise  had  not 
been  defended,  would  the  auditor  have  allowed  a  sum 
of  £6.  33.  for  printing  ? 

Fennel/  stated  the  rule  of  the  auditor  to  be,  that  if  die 
expense  of  copying  was  small,  and  niUch  lower  than  that 
of  printing,  the  charge  for  copying  was  there  allowed ; 
but  if  the  expense  of  printing  was  about  the  same  as 
that  of  copying,  he  disallowed  the  charge  for  copying, 
as  the  party  in  such  a  case  should  have  printed  at  onoe. 

Lord  Justice- Clerk, — ^But  the  correspondence  here  before  ths 
action  was  raised  shewed  that  the  action  was  to  be  defended. 

Objection  repelled. 

Act.  Inglis ;  Thomson  Paul,  W.S.,  AgenL—AU,  Penney  ;  Bojr 
and  Martin,  W.S.,  ^yento.— [F.L.M.H.] 


lOM  December  1844. 

Sbcond  Divisioh.— {FX.M.H.) 

No.  34. — ^Thb  Lobd  Adtocate,  Pursuer,  v.  Gbobos 
Lewis's  Tbustees  and  William  Graham,  Ikfrn- 
ders. 

Church — Statute  1617,  c  12 — ^Prescription--Patronage — Crown 
— An  action  brought  by  the  crown  for  reducing  a  partes  tide  to  a 
patronage^  on  the  ground  that  the  right  had  never  been  vamdUfdu- 
ponedawag  by  the  crown^  was  dismissed,  it  being  held  thatpretcryh 
tion  had  run  in  the  defender^  favour  against  the  crown  tqKm  a 
formal  tide  ex  facie  good  and  sufficient 

Church  —  Prescription — ^Patronage  —  Personal  'ntle--Opink«, 
That  a  personal  title  to  a  patronage  is  a  sufficient  title  on  w^iek  te 
plead  prescription. 

Statute  1617,  c.  12— Prescription — Church— Patronage — Crown 
— Opinion,  The  annexed  property  of  the  crown  is  not  exceptedfrom 
the  operation  of  the  "positive  prescription  under  the  act  1617,  c  12. 

In  1624,  Sir  George  Home  granted  an  assignation  to 
James  Earl  of  Home,  whereby  he  disponed  to  him  all 
interest  he  had  in  an  act  of  parliament  therein  stated 
to  have  been  passed  in  1609.  No  such  act  of  parlia* 
ment  as  that  referred  to  in  the  assignation  is  now  extant 
As  narrated  in  the  assignation,  however,  the  act  bore 
that  the  patronage  of  the  parish  church  of  Bothkennar, 
along  with  a  number  of  other  patronages,  &c.,  all  form- 
ing part  of  the  abbacy  of  Eccles,  were  dissolved  from 
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the  annexed  property  of  the  crown,  to  the  effect  his 
Majesty  might  dispone  the  same  to  Sir  George  Home. 
It  was  averred  by  the  pursuers  that  no  disposition  by 
the  crown  following  upon  this  statute  was  ever  exe- 
cuted, and,  at  all  evente,  no  such  disposition  was  pro- 
duced. 

In  1732,  William  Earl  of  Home  disponed  the  patron- 
age of  the  said  kirk  of  Bothkennar  to  James  Graham 
of  Airth,  the  great-grandfather  of  the  defender,  Wil- 
liam Graham.  This  deed  contained,  inttr  alto,  a  pro- 
curatory  of  resignation,  and  an  assignation  to  writs  and 
evidents. 

From  James  Graham  the  right  of  patronage  was 
transmitted,  by  a  regular  progress  of  titles,  to  the  defen- 
der's father,  Thomas  Graham  Stirling. 

In  the  year  1830,  Mr  Graham  Stirling  exposed  the 
right  of  patronage  to  sale  by  public  roup,  when  it  was 
purchased  by  Mr  Greorge  Lewis,  merchant  in  Glasgow, 
for  the  sum  of  £2420.  Mr  Graham  Stirling  died  be- 
fore granting  the  purchaser  a  disposition  to  the  patron- 
age. Thereafter  the  defender,  Mr  William  Graham, 
having  presented  a  signature  in  Exchequer,  specially 
narrating  Lord  Home's  disposition,  and  all  the  subse- 
quent tiUes,  obtained  a  crown-charter  of  resignation, 
dated  11th  January  1837,  containing  a  precept  for  in- 
fefhnent  in  the  patronage,  to  be  holden  of  the  crown. 
On  this  precept  infeftment  followed  in  February  1837, 
and  he  thereu[>on  disponed  the  patronage  to  Mr  Lewis, 
by  disposition,  containing,  inter  atia^  a  clause  of  abso- 
lute warrandice.  Until  William  Graham's  infeftment, 
in  1837,  no  feudal  title  had  ever  been  made  up  to  the 
patronage. 

The  Lord  Advocate,  in  January  1842,  brought  an 
action  of  reduction  and  declarator  against  Mr  Lewis 
for  reducing  his  whole  titles  to  the  said  patronage. 

The  reasons  of  reduction  were,  Ist^  that  the  writs 
were  vitiated,  &c. ;  2dy  that  no  charter  or  other  title 
had  ever  followed  upon  the  act  1609  in  favour  of  Sir 
George  Home  ;  3d!,  that  the  assignation  by  Sir  George 
Home  in  1G24,  and  whole  other  writs,  were  null  and 
void,  as  flowing  a  non  habente  potestatem ;  4(^,  that  the 
assignation  by  Sir  Greorge  Home  did  only  assign  right  to 
an  act  of  parliament,  and  did  not  assign  a  title  to  the 
patronage  of  Botlikennar ;  and  5M,  that  the  patronage 
was  never  feudalized  prior  to  the  year  1837,  when  the 
crown-charter  was  obtained  by  William  Graham,  who 
had  no  good  right  or  warrant  to  obtain  the  same. 

Mr  Lewis  intimated  the  action  to  Mr  Graham,  as 
being  bound  to  him  in  warrandice  of  the  sale.  Mr 
Graham  accordingly  sisted  himself  as  a  party  to  the 
process,  and  lodged  defences,  in  which  he  maintained 
that  the  crown's  interest  in  the  matter  was  excluded  by 
the  defender's  personal  title,  followed  and  fortified  by 
prescriptive  possession.  Mr  Lewis  having  died,  his 
trustees  sisted  themselves,  and  then,  by  a  minute,  con- 
sented that  the  case  should  be  tried  between  the  crown 
and  Mr  Graham. 

Cases  were  ordered  by  the  Lord  Ordinary,  who  re- 
ported the  cause  to  the  Court,  when  additional  cases 
were  ordered. 

The  pursuer  maintained  that,  by  the  act  of  annexa- 
tion 1587,  the  abbacy  of  Eccles,  embracing,  among 
others,  the  patronage  of  Bothkennar,  was,  like  all  other 
religious  establishments,  annexed  to  the  crown  -,  that 


though  the  act  1609  may  have  dissolved  the  annexation, 
to  the  effect  of  allowing  the  crown  to  dispone  the 
abbacy  of  Eccles  (embracing  the  patronage  of  Both- 
kennar) to  Sir  George  Home,  yet,  as  no  such  disposi- 
tion was  ever  granted,  the  patronage  remained  with 
the  crown,  and  had  never  passed  away  from  it ;  that 
the  crown  had  always  exercised  the  right  of  patronage 
down  to  the  year  1690,  when  all  patronage  was  abo- 
lished ;  and  that  though  the  patronage  of  late  had  been 
exercised  by  the  defenders,  yet  the  statute  1600,  c.  23, 
ordained  that  the  interests  of  the  crown  could  not  be 
hurt  or  prejudiced  by  the  sloth  or  negligence  of  its 
officers.     He  pleaded— 

1.  All  patronages  of  parishes  not  held  bj  a  subject  under  suffi- 
cient titles  fall  to  the  crown  ^so  Jure,  2.  More  particularly, 
such  patronage  pertains  to  the  crown,  where  the  right  has,  as 
in  the  present  case,  been  churned  and  exercised,  and  no  deed  or 
grant  denuding  the  crown  has  ever  been  passed.  3.  The  titles 
of  which  reduction  is  now  sought  are  void  and  null,  as  flowing 
a  non  habente  potestatenu  Ist,  In  respect  that  Sir  Greorge  Home, 
the  granter  of  the  assignation  1724  to  the  Earl  of  Home,  held 
no  grant  from  the  crown,  or  right  of  any  kind,  either  to  the 
abbacy  of  Eccles,  or  to  the  patronage  of  Bothkennar.  2dy  In 
respect  that  the  assignation,  so  far  as  it  professed  to  assign  the 
alleged  act  of  parliament,  was,  even  supposing  the  act  to  have 
passed  in  the  terms  therein  narrated,  inept  as  a  conveyance,  both 
m  respect  that  Sir  George  Home  had  no  vested  or  assignable 
right  under  the  statute,  and  also  because  the  power  conferred 
by  the  act  was  not  only  never  exercised,  but  the  right  was  re- 
tained and  used  by  the  crown  subsequent  to  its  alleged  date  \ 
and  farther,  in  respect  that  it  was  incompetent  so  to  attempt  to 
transfer  any  right  which  Sir  George  might  have  had  under  the 
act ;  and  3di  In  respect  that  the  assignation  neither  conveyed, 
nor  purported  to  convey  any  right  to  the  patronage  of  Both- 
kennar to  the  Earl  of  Home,  who  had  thus  no  title  to  grant  the 
deed  of  1732  to  Mr  Graham.  4.  The  alleged  right  of  the  defen- 
der is  farther  reducible,  in  respect  that  it  was  never  feudalized 
in  his  person,  or  those  of  his  authors,  till  1837,  and  therefore 
never  formed  a  title  on  which  the  plea  of  positive  prescription 
can  be  founded,  or  on  which  prescription  could  run  against  the 
right  of  the  crown.  5.  But  even  supposing  the  title  of  the  de- 
fender and  his  predecessors  to  be  capable  of  being  validated  by 
prescription,  the  pretended  acts  of  possession  set  forth  by  him 
were  insufficient,  both  in  their  character  and  continuance,  to 
warrant  the  plea  of  prescriptive  possession.  6.  In  particular,  the 
alleged  acts  of  presentation  1765  and  1783  were  null,  and  in- 
capable of  being  founded  on  as  valid  acts  of  possession,  in  respect 
that  thev  were  truly  made  by  or  for  behoof  of  a  party  who  was 
himself  barred  by  a  legal  disqualification  from  g^ranting  them. 
7.  Generally,  the  right  of  the  defender  is  insufficient  in  compe- 
tition with  that  of  the  crown,  and  the  pursuer  is  entitled  to  de- 
creet of  reduction  and  declarator  in  terms  of  the  summons.  8. 
Neither  the  defender  nor  any  other  party  can  acquire,  by  pre- 
scription or  otherwise,  right  to  any  part  or  portion  of  the  an- 
nexed property  of  the  crown. 

The  defender  contended  that,  since  the  year  1732, 
when  the  right  to  the  patronage  came  into  the  defen- 
der's family,  they  had,  except  on  occasion  of  the  first 
vacancy  in  1743,  always  exercised  the  right;  that  they 
had  not  presented  on  that  occasion  in  consequence  of 
the  universal  opposition  to  the  act  of  1711  restoring 
patronage,  but  had  followed  the  course  then  invariably 
pursued  by  other  patrons  for  many  years,  and  allowed 
the  heritors,  elders,  and  heads  of  £unilies,  to  call ;  that 
three  other  vacancies  had  occurred,  viz.,  in  1765, 1786 
and  1796,  when  the  presentations  were  invariably  made 
by  the  defender's  ancestors,  or  others  on  their  account ; 
that  though  the  Grahams  had  been  nonjurors,  and  them-> 
selves  disqualified  from  presenting,  yet  the  presenta- 
tions were  validly  made  by  others  in  their  behalf;  that 
the  clergyman  appointed  in  1796  still  survives:  and 
the  defender  likewise  founded  on  the  (eind  records, 
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where,  in  two  localities,  in  1774  and  1810,  the  Gra- 
hams were  cited  as  patrons.  He  pleaded — 
1.  A  right  of  patronage  or  jus  incorporale^  so  long  as  it  remains 
unfeud^ized,  may  be  validly  constituted  and  subsist,  and  be 
transmitted  by  a  personal  title ;  and  the  defender  having  pro- 
duced a  good  personal  title  for  upwards  of  a  century,  followed 
by  possession  for  nearly  the  same  period,  his  right  is  thereby 
absolutely  established  against  challenge — no  infetlment  in  such 
a  case  being  necessary  to  found  prescription.  2.  Prescription 
having  run  in  the  defender's  favour,  upon  a  formal  title  ex  facie 
good  and  sufficient,  all  inquiry  into  the  older  titles  is  excluded, 
and  it  is  no  longer  competent  for  the  pursuer  to  raise  any  ques- 
tion with  regard  to  the  state  of  the  right  in  the  person  of  the 
Earl  of  Home,  the  defender's  author.  3.  The  objections  now 
stated  by  the  crown  to  the  validity  of  the  acts  of  possession,  on 
which  the  defender  rests  in  support  of  liis  prescriptive  title,  are 
incompetently  brought  forward  post  tantum  temporis  in  the  cir- 
cumstances of  this  case ;  and  not  only  are  they  unfounded  in 
point  of  fact,  but  even  supposing  them  to  be  true,  they  are  irre- 
levant in  law  to  elide  the  plea  of  prescription,  4.  The  crown 
has  no  interest  to  insist  in  the  present  reduction,  in  respect  of 
the  terms  of  the  act  1609,  whereby,  inter  alia,  the  patronage  of 
Botlikennar  was  dissolved  from  its  anneited  property.  5.  Inde- 
pendently of  any  effect  which  may  be  given  to  the  act  of  disso- 
lution, the  interest  of  the  crown  in  the  matter  is  excluded  by 
the  defender's  personal  title,  followed  and  fortified  by  prescrip- 
tive possession,  and  as,  in  the  face  of  that  title,  the  crown  could 
have  no  interest  to  refuse  the  charter  in  1837,  so  it  can  have 
none  now  to  reduce  its  own  grant 

At  advising. 

Lord  Justice- Clerk.-A  have  arrived  at  a  clear  opinion  that 
judgment  must  be  given  in  favour  of  the  defender.  The  last 
argument  addressed  to  us  was  of  great  importance.  Because, 
in  the  outset  of  the  well-considered  speech  of  the  Lord  Advo- 
cate, he  distinctly  stated  that  he  did  not  dispute,  1.  That  the 
positive  prescription  in  heritable  rights  takes  effect  against  the 
crown, — and  that  admission  was  made  without  qualification.  2. 
That  the  positive  prescription  can  be  pleaded  to  secure  a  right  of 
patronage,  although  not  mentioned  in  the  statute ;  and  3.  That 
prescription  is  available  to  protect  a  party  in  possession  of  a 
right  of  patronage,  although  he  or  his  authors  may  not  have 
been  at  any  time  infeft  in  the  right,  and  although  the  title  is 
wholly  a  personal  right  He  contended,  most  correctly,  that 
there  must,  however,  be  at  least  a  title  sufficient  for  the  posses- 
sion, and  maintained  that  the  title  founded  on  in  this  case  was 
not  a  sufficient  title  for  prescriptive  possession.  But,  in  the  dose 
of  his  argument,  it  appeared  that  the  first  proposition  was  not 
really  admitted  to  the  extent  which  the  terms  implied,  and  that 
he  did  in  reality — so  I  understood  and  noted  the  argument — 
contend  that  the  act  1617  did  not  operate  against  the  crown 
to  the  extent  to  which  it  operates  against  a  subject ;  that  it  was 
competent  for  the  crown  to  look  to  the  origin  of  the  title ;  that 
the  act  1617  did  not  overrule  the  effect  of  the  acts  of  annexation, 
and  in  particular  of  the  act  1597,  declaring  alienations  made  to 
the  contrary  thereof  to  be  null  of  the  law ;  and  that,  ^  if  no  act 
of  dissolution  could  be  produced  in  support  of  the  subject's  title 
to  any  of  the  annexed  property  of  the  crown,  then  this  was  a 
statutory  nullity  pleadable  against  the  operation  of  the  positive 
prescription,  as  much  as  a  nullity  in  essentialibus  of  the  deeds 
constituting  the  alleged  title.  Hence,  the  operation  of  prescrip- 
tion, plead^  under  the  statute  1617,  is  in  tins  case  substantially 
denied.  And  if  this  view  of  the  statute  is  well-foimded,  then, 
of  course,  the  same  ground  of  challenge,  or  the  same  reply  to 
the  defence  of  prescription,  must  obtain  in  regard  equally  to  all 
titles  to  lands  constituted  even  by  charter  from  the  crown,  and 
possession  on  infeftments  for  centuries,  if  no  act  of  dissolu- 
tion has  enabled  the  crown  validly  to  make  a  grant  of  the  lands 
in  question.  Practically,  therefore,  the  plea  maintained  does  re- 
solve into  this,  that  unless  an  act  of  dissolution  has  fortified  and 
legalized  the  grant,  the  titles  to  all  property  which  may  appear 
to  be  included  within  the  acts  of  annexation  are  null  or  voidable 
on  a  challenge  by  the  crown.  This  proposition  has  the  wider 
effect,  because  it  will  be  remembered  that  the  act  of  annexation 
1587  only  applied  to  church  property,  and  that  various  other 
acts,  particulariy  1455,  c.  41,  made  a  general  annexation  to  the 
crown  of  great  tracts  of  lands  and  extensive  old  lordships,  under 
a  similar  statutory  declaration  that  all  alienations  of  the  same 
**  shall  be  of  none  avail."    The  plea  on  the  part  of  the  Lord 


Advocate  is  therefore  substantially  and  in  effect  this,  vii.,  tfist 
when  prescription  is  pleaded  against  the  crown,  there  are  dis- 
tinctions and  exceptions  to  be  attended  to,  and  inquiries  into  the 
origin  of  the  title  founded  on,  and  objections  thereto,  sndi  aj 
defect  of  right,  competent  to  the  crown  in  reply  to  the  defence 
of  prescription,  which  would  not  be  competent  to  a  subject  in- 
stituting a  similar  challenge.  The  import  and  operation  of  the 
statute  against  the  crown  is  in  truth,  in  this  way,  cleariy  con- 
tested. I  think  we  must  therefore  consider  the  effect  in  law  of 
the  defence  of  the  prescription  under  the  act  1617  against  the 
crown,  in  order  to  decide  the  pleas  raised  in  tliis  case ;  and  itai 
such  decision  is  forml  on  us  by  the  objections  stated  to,  and 
the  discussion  as  to  the  origin  and  character  of  the  title  of 
the  defender.  It  has  not  been  maintained  that  this  discusskn, 
and  the  objections  said  to  arise  out  of  it,  would  be  competent  ia 
a  challenge  by  a  subject,  and  the  reverse  is  a  point  perfectly 
fixed.  What,  then,  is  the  effect  of  the  statute  1617,  c.  12,  as  to 
the  annexed  property  of  the  crown.  1.  Tlie  terms  of  tlie  statute 
itself  are  express  and  unqualified,  making  tlie  effect  of  the  stato- 
tory 'prescription  apply  to  the  crown  as  much  as  any  of  the  lieges. 
After  the  wcU-known  and  important  declaration  of  the  object  d 
the  enactment, — "  And  his  Majesty,  according  to  his  fatherly  care 
which  his  Majesty  hath  to  ease  and  remove  the  griets  of  his  sub- 
jects, being  willing  to  cutoff  all  occasion  o/pleas,  and  to  put  them  iu 
certainty  of  their  heritage  in  all  time  comming," — goes  on  to  make  the 
provision  in  favour  of  parties  possessing  for  forty  years  on  certain 
titles,  and  then  declares  and  enacts,  "  that  such  persons,  their  heirs 
and  successours,  shall  necer  be  troubUd,  j)€rsucd  or  inquieted,  in  the 
heritable  right  and  property  of  their  saids  lands  and  heritages 
foresaids,  by  his  Majesty  or  others," — and  so  forth — whether  by 
virtue  of  prior  infeftments,  **  nor  upon  no  other  t/round,  reason  or 
argument  competent  of  law,  except  for  falsehood,**  The  enactment 
applies  to  the  crown  by  the  same  terms  by  which  it  takes  eSea 
against  suljects.  There  is  no  distinction  as  to  one  species  of 
property  more  than  any  other  belonging  to  the  crown,  nor  to 
one  ground  of  challenge  more  than  to  another.  It  is  directed 
against  any  challenge  at  the  instance  of  the  crown,  on  any 
g^und  competent  of  law,  in  the  most  absolute  terms.  On 
the  face  of  the  statute,  then,  I  must  hold,  unless  otherwise  settled, 
by  a  train  of  early  decisions,  that  whatever  has  been  held  to 
be  the  effect  of  the  positive  prescription,  in  excluding  inqoinr 
into  the  origin  o^  and  all  allegations  as  to  defects  in,  the  title, 
as  originally  insufficient  in  cases  in  wliich  the  challenge  is  u 
the  instance  of  a  subject,  must  obtain  equally  when  the  challeuge 
is  proponed  by  the  crown.  The  property  of  the  crown  was  either 
annexed  or  unaimexed.  The  latter  was  comparatively  of  small 
value,  and  chiefiy  acquired  as  pertinents  or  adjuncts  of  the  an- 
nexed property.  Then  the  annexed  property  was  not  merely  of 
church  property,  but  also  of  the  ancient  and  great  possessions  of 
the  crown,  enumerated  in  1455,  c.  41.  Further,  the  estatesof  par- 
liament, as  well  as  the  crown,  in  the  latter  part  of  the  reign  of 
James  VL,  had  become  fully  alive  to  the  consequences  of  the 
improvident  and  lavish  grants  made  even  of  the  annexed  pro- 
perty, which,  by  diminishing  the  revenues  of  the  crown,  added 
to  the  necessity  of  additional  taxes.  It  seems  to  be  quite  in- 
conceivable that,  in  regard  to  so  important  a  public  measure  u 
that  of  a  general  prescription  in  favour  of  heritable  rights,  when 
it  was  resolved  to  make  the  same  exclude  challenges  at  the  in- 
stance of  the  crown,  the  state  of  the  greater  proportion  of  the 
property  claimed  by  the  crown,  viz.,  of  being  under  the  acts  of  an- 
nexation, could  have  been  lost  sight  of,  or  that  any  exception  of 
grounds  of  challenge  founded  upon  these  public  statutes  could 
have  been  overlooked,  if  such  exception  had  been  within  the 
intendment  of  the  crown  and  estates  of  parliament.  I  think 
the  very  suggestion  of  such  an  omission  raises  a  conclusive  diffi- 
culty against  the  interpretation  of  the  act  1 61 7,  which  rests  upon 
it  But  the  statute  1633  seems  to  be  conclusive  upon  this  sub- 
ject. The  Lord  Advocate,  Sir  Thomas  Hope,  in  1630,  raised  a 
general  interruption  witliin  the  thirteen  years  allowed  by  the 
act  1617  to  give  effect  to  the  general  challenge  by  Charles  L  of 
alienations  of  the  property  of  the  crown,  as  well  annexed  as  un- 
annexed,  and  obtained  authority  for  a  kind  of  general  executioo 
or  proclamation  of  this  general  interruption.  The  warrant  rf 
the  Court  expressly  appUes  to  all  alienations  made  contrary  to 
the  acts  of  parliament  appUcable  to  the  annexed  property.  I 
cannot  view  the  admission,  that  the  prescription  introduced  by 
the  act  1617  would  operate  to  secure  righU  followed  by  posses- 
sion of  portions  of  the  annexed  property  of  the  crown,  if  the 
possession  was  not  tempestive  interrupted,  as  a  matter  to  be  viewed 
as  an  immeaning  or  over-anxious  precaution.  Sir  Thomas  Bo^ 
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was  at  tho  very  height  of  his  practice  when  the  act  1617  passed, 
and  must  have  understood  the  object  of  the  statute  as  well  as  its 
author,  President  Haddington  ;  and  as  Lord  Advocate,  he  had  too 
(lifHcult  apart  to  play,  between  his  position  as  the  head  of  the  pres- 
by  terian  party,  and  the  adviser  of  the  crown,  to  give  additional 
offence  by  unnecessary  admissions  unfavourable  to  the  rights  of 
the  crown,  of  a  character  so  very  important  as  that  which  the  ap- 
plication to  the  Court  contained.  Besides,  he  was  dealing  with 
a  matter  of  direct  and  pending  litigation  with  parties,  in  which 
he  must  have  had  ample  occasion  to  consider  all  the  grounds  upon 
which  the  defence  of  prescription  could  be  obviated :  l«t,  The 
King  had  executed  a  variety  of  express  revocations,  and  insti- 
tuted challenges  against  individuals  of  a  very  extensive  cha- 
racter, founded  upon  the  acts  of  annexation.  2rffy,  There  were 
actions  at  that  moment  in  dependence,  in  which  it  is  clear  that, 
without  this  interruption,  he  was  aware  that  the  challenge  would 
be  excluded.  Accordingly  there  was  in  dependence  at  the  time 
an  action  against  the  Laird  of  Pencaitland,  a  case  not  noticed  by 
the  parties,  but  the  value  of  which  cannot,  I  think,  be  estimated 
too  highly.  I  think  the  decision  is  one  distinctly  in  point.  The 
King's  Advocate  v.  the  Laird  of  Pencaitland,  14th  July  1630, 
Morrison,  11,290.  It  is  quite  plain  that  this  was  a  challenge 
of  a  right  to  part  of  the  annexed  property  of  the  crown,  and  sus- 
tained solely  in  respect  of  the  interruption.  It  was  not  only  church 
property,  but  there  was  a  college  at  Pencaitland,  the  name  of 
which,  indeed,  yet  exists  in  tho  village,  to  which  the  lands  had 
belonged,  and  which  fell  under  the  act  of  annexation  1587.  I 
look  on  this  decision  as  conclusive  on  the  point.  But  so  little 
was  the  general  interruption  an  ill-considered  or  hasty  proceed- 
ing, that  it  was  thought,  on  the  occasion  of  the  first  parliament 
of  Charles  I.,  held  by  himself  when  he  came  down  to  Scotland 
in  1 633,  important  to  give  statutory  effect  to  this  general  inter- 
ruption. And  then,  instead  of  any  new  measure,  the  applica- 
tion of  Sir  Tfiomas  Hope,  in  the  letter  fix)m  the  King  to  the 
Court,  is  recited  verbatim  in  the  statute,  and  there  is  not  the 
slightest  trace  of  any  attempt  on  the  part  of  tho  crown  to  dis- 
pute that  the  defence  of  prescription  applied  to  the  annexed 
property  when  the  possession  had  not  been  interrupted  within 
the  thirteen  years  allowed  by  the  statute.  And  this  is  the 
more  remarkable  in  consequence  of  a  certain  limited  statutory 
reduction  of  alienation  of  certain  rights  of  superiority  made  at 
once  by  another  statute,  cap.  14,  of  the  same  year,  but  which 
there  was  no  attempt  to  direct  against  the  alienations  of  or  titles 
to  other  portions  of  the  annexed  property,  on  which  prescrip- 
tion might  be  pleaded.  In  these  acta  of  parliament,  1633,  it  is 
nowhere  said  that  the  prescription  under  the  act  1617  had  not 
been  intended  to  apply  to  the  annexed  property  of  the  crown. 
Yet,  surely,  if  such  had  been  the  view  of  parliament  that  was 
the  time  to  make  the  declaration,  when  the  sufficiency  of  an  in- 
terruption under  that  statute  was  brought  so  prominently  bor 
fore  them.  I  consider,  therefore,  the  proceedings  in  1 630 — tho 
decision  in  the  case  of  Pencaitland,  and  the  statute  1633 — to  be 
a  conclusive  cotemporaneous  exposition  of  the  effect  of  the 
statute  1617,  as  extending  to  the  annexed  property  of  the  crown. 
When  Mackenzie  comes  to  explain  the  statutes,  he  states,  in 
his  Obtervationa,  in  general  terms,  that  the  statute  applies  to 
the  crown  as  much  as  to  any  other  party.  It  is  true,  in  his  In- 
stitutes, p.  323,  there  is  a  sentence,  which  was  not  quoted  to  us, 
to  the  effect  that  prescription  runs  against  the  King,  "  except  as 
to  his  Migesty's  annexed  property,  or  his  unannexed,  whereof  the 
farms,  duties,  or  feu-  forms,  have  been  counted  for  in  Exchequer 
since  August  1455  ;**  and  then  he  refers  for  his  authority  to  the  act 
of  parliament  1633,  c.  12,  ratifying  the  general  interruption  within 
thirteen  years  of  the  date  of  the  act  1617,  above  mentioned.  It 
is  quite  plain,  from  this  reference  and  from  bis  tising  the  ex- 
press words  of  Sir  Thomas  Hope's  general  interruption,  that 
either  this  sentence  has  been  incomplete,  or  that,  from  some 
baste.  Sir  George  Mackenzie  had  forgot  the  import  of  the  act 
1 633.  The  reference  to  that  act,  as  containing  the  above  propo- 
sition, would  imply  that  he  thought  that  tlic  effect  of  the  posi- 
tive prescription  had  been  restricted  by  tliat  statute,  so  for  as 
applicable  to  the  crown,  whereas  the  statute  only  ratified  an 
interruption  of  the  possession  of  parties  founded  on  the  very 
opposite  view.  Hence,  it  is  clear  that  this  sentence  in  the  In- 
stitutes has  either  been  left  incomplete,  or  that  it  had  been  an 
accidental  mistake  at  the  time  on  the  part  of  Sir  George 
Mackai2ie.  Then  there  is  the  authority  of  Lord  Stair,  in 
variottt  passages,  direct  upon  the  point,  followed  by  Nisbet. 
Now,  aH  these  great  lawyers  had  been  directly  concerned  in 
many  tanportant  reductions  at  the  instance  of  the  crown ;  Nisbet 


and  Mackenzie  both  as  Lords  Advocate;  and  their  opinions 
seem  to  me  to  be  of  the  highest  authority— conclusive  even,  if 
the  terms  of  the  statute  were  doubtful,  as  they  prove  the  uni- 
versal understanding  from  the  date  of  the  statute.  Then  the 
question  received  a  direct  decision  in  a  case  reported  by  Elchies, 
who  reports  it,  as  he  says,  expressly  because  it  decided  this 
general  point.  This  is  the  case  of  the  Eari  of  (Jalloway ;  Elchies, 
voce  Pr^ription,  1739.  The  point  had  occurred  in  a  direct 
and  general  form,  and  had  not  been  the  subject  of,  difference  of 
(pinion.  Tho  remark  in  the  case  for  the  crown,' that  the  title 
hi  this  case  was  granted  between  the  act  of  annexation  and  the 
declaration  of  nullity  in  the  statute  1597  is  of  no  importiince ; 
for  the  e^ct  of  a  statutory  annexation  was  to  render  null  all 
grants,  if  prescription  had  not  been  introduced.  Following 
these  authorities,  is  the  direct  and  clear  opinion  of  Erskine,  in 
a  passage  in  which  he  states  tlie  jwinciple  (rf  the  statute,  and 
explains,  that  as  it  is  ^)plicable  equally  in  favour  qH  those  in- 
tended to  be  protected,  whether  the  challenge  was  by  the  crown 
or  a  subject,  therefore  the  statutory  protection  was  directed 
against  the  crown  as  well  as  against  all  others.  Surely,  on  the 
same  reason — even  if  the  words  as  to  the  crown  in  tike  statute  had 
not  been  express  and  unqualified — the  benefit  must  be  pleadable 
against  aU  grouncb  of  challenge  by  the  crown,  to  tlie  same  ex- 
tent as  against  all  grounds  of  challenge  by  subjects.  Erskine 
not  only  draws  no  distinction  or  exception  as  to  the  annexed 
property  of  the  crown,  but  the  view  ho  gives,  and  correctly 
gives,  of  the  principle  of  the  statute  shews,  that  without  an 
express  reservation  in  the  statute,  we  could  not  bo  warranted 
in  adopting  a  view  which  would  be  inccmsistent  with  the  lead- 
ing object  of  the  enactment.  Against  tliese  authorities  we  have 
only  a  doubt  started  by  Stewart  and  Bankton.  These  doubts 
do  not  affect  my  mind  at  all.  Indeed,  the  passage  in  Bankton 
seems,  by  the  distinction  he  takes  in  fovour  of  an  onerous  ac- 
quirer, to  cover  and  protect  this  case.  I  hold  it,  then,  to  be  clear 
law,  tliat — against  a  reduction  and  claim  by  the  crown,  insti- 
tuted to  vindicate  heritable  property  or  rights,  on  the  ground 
that  the  same  formed  part  of  the  annexed  property  of  the  crown, 
had  never  been  dissolved,  and  had  never  in  point  of  fact  been 
disponed  by  the  crown,  or  not  disponed  cum  effectuy  owing  to 
the  absence  of  an  act  of  dissolution — it  is  a  relevant  and  sufficient 
defence  to  propone  prescription  under  the  act  1617,  c.  12, — pre- 
scription on  a  title  to  the  right,  fair  and  colourable,  labouring 
under  no  nullities  in  esaentialibus,  and  followed  by  the  possession, 
which  is  the  great  basis  of  prescription ;  and  that,  where  a  case  is 
raised  sufficient  to  exclude  challenge  on  other  grounds,  it  can- 
not be  obviated  by  the  reply  that  the  crown  can  shew,  whether 
by  reference  to  the  title  or  otherwise,  that  it  had  been  part  of  the 
annexed  property  of  the  crown,  and  that  no  act  of  dissolution 
had  passed.  Some  intermediate  points,  however,  must  now  be 
noti(id.  I  apprehend  tliat  there  is  no  doubt  whatever  that  the 
positive  prescription  can  be  pleaded,  not  only  in  support  of  a 
right  of  patronage  generally,  but  also  (whicli  seemed  to  be  ques- 
tioned at  one  time)  when  the  possession  of  the  party  has  been 
founded  only  on  a  personal  title — that  is,  when  the  patronage 
has  not  become  the  subject  of  possession  by  feudal  forms.  And 
here  it  is  material  to  add,  that  the  importance  of  the  inquiry, 
whether  the  patronage  lias  been  feudalized  or  not,  only  applies 
when  both  parties  are  deriving  right  from  a  common  author. 
Then,  if  the  jtatronage  has  been  once  feudalized  in  his  person, 
it  must  continue  to  be  so ;  and  a  personal  right  derived  th>m 
him  will  not  avail  against  the  renewal  of  the  feudal  title  in 
others.  The  fact  that  the  patronage  had  been  feudalized  in  the 
person  of  the  common  author,  in  truth,  brings  the  case  witiiin 
the  ordinary  rules  applicable  to  all  feudal  property  ;  and  then 
the  transmissions  of  it,  to  be  effectual,  must  be  fortified  by  feu- 
dal titles;  so  Erskine,  i.  5,  15,  expressly  states  the  rule.  But 
if  the  parties  do  not  claim  from  a  common  author,  if  one  has  a 
right  of  patronage  the  origin  of  which  cannot  be  traced,  or  which 
was  never  feudalized  in  the  person  of  any  of  his  authors,  the 
personal  title  is  not  the  less  a  title  for  prescription  because 
another  party  has  a  title  flowing  from  a  different  source,  which 
has  been  feudalized.  The  use  made  in  this  argument  of  the 
rule,  that  if  a  patronage  has  once  been  feudalized,  tlie  trans- 
missions thereof  must  bo  regulated  by  the  ordinary  principles 
applicable  to  other  feudal  subjects,  is  a  perversion  of  that  rule 
to  a  case  to  which  it  is  not  applicable.  A  right  of  patronage 
does  not  require  in  law  to  be  feudalized.  The  title  is  complete 
without  infeftment,  and  it  is  a  title  to  prescription,  although  it 
has  never  been  feudalized.  When  there  are  two  titles  not  flow-^^ 
ing  from  one  author,  the  title  which  has  never  been  feudalized 


U  aK  good  A  title  for  preicription  as  tlw  one  ^Thicb  has,  if  the 
poaa^^aion  ha«  Iwsen  clear  and  continuoii.4.  Aiul  a  purij  /^jju»€jiji- 
tn,7  on  such  ^  title,  to  the  full  extent  of  the  pn^? session,  which  Is 
neceHaary  in  the  caae  of  patronii^ej  dcK^s  not  Uiw  the  benefit  of 
the  BiijiuJe  hecTuie,  nt  «ome  remote  poricMl,  (mother  partj%  on  a 
different  and  cnjnfH,  tini^  litl^^  not  flovrinij  from  the  (*anie  aulhori 
or  if  «o,  whin  tlirit  author  wa^  not  infefT^  tt>ik  infettinent  bnt 
never  had  po^se^i^ion.  In  the  view  I  take,  however,  of  this 
ease^  I  do  not  think  that  this  qtttstion,  however  largelj  tlit- 
cusflcd  and  cflruestly  pressed  upt>n  tia,  can  arise  nt  aJh  For,  1* 
I  think  the  incfutry  into  the  orii^in  of  the  title,  ani  ihe  grounds 
of  ehallonfro  by  the  crown,  are  f jr/wrAr/ by  prescription  ;  and*  2. 
It  iii  a  mistake  to  holrl  that  all  pntrfinag^^s  of  the  crown  are 
necessarily  feudalized  whenever  tht-y  were  acquired  by  the 
crown.  The  erowti  Ima^jurr  etjromv^  all  the  y^fiis  of  an  infeft- 
ment,  ivhenerer  au  in/fflmenl  troulfl  ftf  mc^mry  fiir  a  mlijecl  to 
perfect  and  eompiet^  lii^  title  and  to  protect  the  right.  But  it 
docs  jiot  follow,  and  is  no  part  of  the  rule,  that  fUl  in  corporal 
fight*,  whieh  do  not  require  hy  tlie  law  of  Scotland  to  be  leu* 
daJiied  in  order  to  be  eryoycil  and  protected,  become  at  oncu 
IbadAlbefl  in  the  person  of  the  crown,  merely  because  they  an? 
<»pab1@  of  being  feudali^'^Hl.  I  never  aaw  the  rule  at>  eicplained, 
snd  I  never  heard  of  any  audi  dinluetion  from  it*  The  sCattite 
1711,  10  Quceu  Anne,  c.  12,  §  4,  restoring  fiatronages,  enacted 
thnt  all  patronages  of  arehblshap9,  bishops,  and  di quilled  clersry^ 
prior  lo  1689,  when  episcopacy  and  patronapt^a  were  both  abo- 
lished^ should  belonjf  to  the  crown.  But  it  woulil  be  a  sin^lar 
doctrine  to  admit  that  all  auch  became  thereby  fendolized,  bo 
as  to  alter  and  aflbct  the  rijjbti  of  partiea  who  might  liave  been 
possessing  before  1089  on  title*  derived  from  thi^se  clerical  per- 
ionages,  without  bein^  aware  of  any  neet's^ity  for  iiifcflment* 
fiefora  the  crown  B*>t  ri^dit  to  the  abbacy  of  Ecclea,  most  assuredly 
the  patronaije  w*aa  not  fends*! i zed,  and  the  tnui«fercnce  to  the 
CTitwn  did  not  render  it  a  feudjili?.f'd  .^ubjoct.  Even  If  this  point 
Bhall  be  thought  to  arise  conuK'tiutly  in  this  case,  I  must  add^ 
that  T  attach  no  importance — in  the  inquiry  whether  this  patnm* 
a^  ever  was  feudal ized — to  the  fact  that  the  disposition  by 
Lord  Horae  contains  a  procuratory  of  rcstgnatton.  llmt  is  no 
proof  that  the  putronap  was  ackntmlwlgtJd  to  have  been  feu- 
dal i  zed.  There  is  only  a  pnicuratory™no  precept^ — aa  if  in- 
fet\ment  could  be  fjiven  witliout  resignation  to  the  crown,  who 
receives  all  resijruations,  although  of  allodiaJ  snhjects.  Insert^ 
ing  a  procuratory  i»  very  CMjmmon,  in  onler  to  enable  a  jiarty 
to  go  to  the  crown  by  rettgnation,  if  be  wishes  to  feudalijee 
the  fiffht.  Indeed^  if  a  iwtronage  never  wag  feudalized,  it  i« 
the  propen  perhaps  the  only  very  rejjular  way  of  doiiiif  if ; 
though,  I  dare  say,  infeftment  h^is  often  been  taken  for  the  first 
time  in  patronages  along  with  lands  hohling  under  a  subject- 
supfrrioT,  Farther,  the  p<>SJ*e&sion  in  this  ca^c  more  than  satis- 
fies all  that  can  be  rcquiretl,  unrler  any  of  tlie  eases,  for  pre- 
scriptive poiifleasion  of  a  right  of  patronage.  Thus,  then*  wc 
have,  U  A  title  r-x  Jack — -a  ri?gular  disposition  to  an  onerous 
aequin^r — to  a  patron upe  which  has  never  been  feudal iio<l  pre- 
viously in  the  person  of  any  author  of  the  d is poner*  2.  You  have 
that  title  acted  upon  in  all  the  ways  in  which  the  right  could 
bo  asserted,  by  presentations,  in  localities*  and  I  dart?  say,  al- 
though nut  mentioned,  by  open  jH>iii*cj*ii|on  of  a  seat  allotted  to 
Mr  Graham  as  patron.  3,  That  title  wa^  p  roil  need  and  fonnd- 
(d  upon  in  lojjal  questions  connected  with  the  parish,  in  which 
the  crown  was  calleii  tor  it*  interest.  4.  That  title  haa  been 
followed  by  po!t»es^iim  in  rJiitrftttf,t\  mntinmmcet  and  prtwtkal  re- 
fulf^,  jireatly  largier  and  fiw  a  longer  perio<l  than  is  necesMiy  for 
prescription.  Then,  on  what  grounds  is  eff'ect  to  be  denied  to 
this  prescriptive  title  7  Fir^t,  it  is  said  that  the  patronage  was 
part  of  the  annejEed  property  of  the  erowti — luid  I  hxfe  no  doubt 
it  did  fall  under  the  general  tt^rms  of  the  net  of  anneiXatlon^ 
and  therefore  it  Ih  said  it  could  not  lie  alienate*  But*  1. 
that  is  one  gTOnn<l  of  challenge  competent  to  the  crown,  and 
prescription  is  declared  to  take  effect  generally  a^iinst  the 
crown,  without  any  distinction  as  to  one  ground  of  dballenge 
or  ipecies  of  title  in  the  crown  more  tlian  as  ta  another.  To 
my  mind  that  answer  is  of  itself  complete,  2,  This  ground  of 
challenge  is  only  reached  by  inquiii^  itito  fhe  nritfin  oftU  tiile.  of 
the  party  coQTe^nf  the  patronage  in  1732,  in  orclcr  to  shew 
thnt  the  disposition  flowed  a  non  hnftente  potesUifrm.  It  is  a  fiiced 
principle  of  law,  that  sueh  inquiries  arc  excludi'd  by  the  effect 
of  prescription  ;  and  there  is  no  distinction  admit  tod  by  any  of 
the  authorities  to  render  8\ich  iiii|iiirie!S  oompett*nt  against  the 
party  pleading  prescription^  where  the  diallenge  is  by  the 
crown.    To  shew  tliat  inquiries  of  any  kind  into  the  ort^n  of 


the  title,  in  order  to  prove  that  it  flows  a  non  haJmiU peiUMntm  (in* 
pOTiimh,  are  incomjKitent,  even  when  such  inqidnes  are  foandtit 
upon  or  proved  by  statements  in  the  title  itsclfastoits  owaoTigu^ 
it  is  unnecessary  to  do  more  than  to  refer  to  two  wcll-kaoia 
cases, — ^1-  The  Duke  of  Buccleueh  i\  Cuningham,  rMKb  Novem- 
ber 1826,     The  opinions  of  the  Court  are  only  giien  tn  Shar, 
2d  eiliti  p*  5r>.     The  defender  pkailed  prescription,  ai]4  at- 
tended tliat  although  it  were  true  that  he  derived  hu  |ili»  a 
non  habentt  pottsinttm,  yet  the  posiSCiiLsion  for  forty  yeua  CK^ 
eluded  inquiry  into  its  ori^u.     The  reply  to  that  defaooa  wn, 
that  the  title  from  the  crown  in  favour  of  the  defender  re^nd 
to  the  origin  and  source  of  the  crown's  right,  vii,,  the  act  if 
annexation;  that  under  that   act  the  crown  had  coufiraie^ 
no  right,  as  public  patronages — of  which  tiiia  was  one— were 
excepted ;  hence,  that  as  ttie  title  mnst  be  clear  in  itsd^  tk  in^ 
quiry  into  Its  origin  was  opened  up  by  the  title,  and  it  iMwel 
that  it  flowed  a  n/jn  ht^hettte  pf^tutfiUm.    This  wna  a  very  etro^ 
case  indeed;  for  it  waa  not  the  case*  as  bera;,  of  a  part^r  oo^ 
rously  acquiring  from  a  former  holder,  bat  of  a  party  begtrmiti? 
and  making  iiia  preM'riptiv^e  title  by  going,  as  It  wa*  said^  !o  i 
wrong  superior — tlie  crown — and  tiUdng  a  charter  frym  that 
superior.    Yet  the  Court  sustained  thv prf^nptirtf  ttik  ai  a  ai^ 
tn  exclude.    This  is  a  decision  directly  m  point  i^  tc»  Ibt  ooin- 
pctency  of  such  inquiries  into  tlie  origin  of  thi*  litlo^  uid  meli 
objections  to  the  validity  of  the  grautet's  right  ns  ore  prtTpood 
by  ih«;  crown  in  this  case*    To  sustain  such  inquiries  and  ob- 
jections, when  litated  by  thr  crmvn  as  the  parly  dudiel^giaBi 
necessanly  amounts  to  an  exception,  in  favour  of  the  erown, 
from  the  most  iinpoitant  efR*ct  of  the  prescription  iutrodnoe^J 
by  the  act  iei7;  and  as  I  hokl  that  prescription  applies  I0  tltf 
crown  efptalf^  111  all  rc^pLvtn  mt  to  subjects,  I  roitet  find  th»i 
there  cau  be  no  aueJi  n^^yW  competent  to  the  crowu  whm  fi- 
cluded  at  the  instance  of  ti  ^ulyLKft.    2.  Then  this  ca*e  ww  td- 
lowcd  by  Fftrbes  v.   LhitttjuhfHe,  29th   Kovemlx^r   1827,  whkt. 
related  diFcctly  to  t!ie  VftUdity  of  an  allege  grnnt  by  ti*e  cpeim, 
as  contrary  to  the  Clan  Act.  and  iippcftn  to  nic  to  lie  a  wy 
df'rt'ct  uuihority  upon  the  same  que^lioii  m  that  ticfor^  ut.   ! 
ciinnot  see  that  it  can  dii^tinguiah  that  case  from  the  pu- 
prineipks  that  llie  objection  to  the  title  aa  invalid,  in  r^-i 
the  provisiions  of  the  Clan  Act,  and  tlowiog  **  mm  f.   ' 
Uitetii^  was  there  state*!  by  a  subject  claiming  the  { 
was  surely  as  gtKxl  a  plea  to  him  as  to  the  crown, ^ — u  . . 
all  Again  It  prescription,  wliich  must  be  rested  on  a  fy; 
title, — to  say  the  title  flows  a  nmi  fJomiito,  since  the  crovt  it 
not  grant  it,  and  so  it  cannr>t  found  proper  prescriptlre  pos^-r 
ftion*   Ry  whoniM>BTer  stated  it  is  the  same  identical  pl(^    B^^ 
as  prescription  under  the  statute  1G17  is  not  a  punishmeat  tor 
neglect,  but  a  prcJtcction  ft>r  the  party  in  posaeaaioiL,  the  defencvr 
gotvl  Against  one  party  to  exclude  inquiry  into  tin    r.ndrs  i 
valiiiity  of  the  title,  must  nece«^rily  be  equally  gmul 
other  parly.    (Ilis  Lonlwhip  read  a  sentence  froitn  ti. 
the  ma  fori  ty  of  tlie  Court  in  the  case  of  For  be*  i%  L.iv'ni^iHM 
2&th  STovemlier  1B27,  p.  175  (Shaw),  to  the  eflbet  tbfti  tlw  p^siii^ 
ppcscriptioQ  excludes  ali  in^pn'rjf  beyond  forty  Jfcftra  into  f 
previous  titles;  so  that  it  cannot  lie  legally  kiioiwti  wbit  1 
original  titles  and  their  previous  history  i*  eJGisliid«di)   f 
then  it  is  said  that  the  fact  that  the  patronagt^  was  |i«rtiif^ 
armcAcd  property  is  aii  rt(,^catttji  nullity  in  the  litle^  ; 
In  order  U)  make  a  title  suflleiLiit  for  prescription,  it 
labour  under  essential  nitiftik^.    But  (his  u  not  an  rttoilKi/i 
litjf,     L  It  i»  not  estahli^heil  or  proved  in  the  way  in  whkJil 
senLial  nullities  are  provtxl,  but   by  nil  esruninatiim  and  ifi^di? 
into  the  validity  of  the  grunter*^  right  t    IK  ui  ,   tlo:^  Is  onlv  iJ- 
other  way  of  stating  the  {K>int  ttlrviAtly  ; 
finition  of  csstnilirtl  nullities  in  the  law  o3 
of  title  in  tUo  i^antcr  of  the  d(H*d  on  whi 
and  every  explanation  on  the  oilier  hti 
the  eJicoption  to  the  ordinary  meaning  t»i   am 
^rfhfie^  whieh  fU'prive  the  title  of  the  eluii 
complete  iind  valid  instrument.     Want  of  on 
is  not  a  I'itium  rcu/e  pleadiihle  against  th« 
of  the  disponeo,  else  the  statute  truly  eifL*  ; 
the  certainty  of  hcritiigcs.    n*  The  aame  alk^ 
cur  in  the  Duke  of  Buccleuch  f.  Cuninghamc  -. 
of  Erskine,  '*  time  was  held  to  stiind  in  placv 
and  the  deff^t  of  power  waa  held  to  l>e  no  gi  ■ 
Further,    if  the  inquiry  is  com]>etent  at  aH 
answers  on  the  fac t^  1 1  i 8  said  afiamiitm  i*\  '.\."    .  1 : . >   v 
is  void  without,  an  act  of  diBaolotioar''^u;  hvJ  c  ii  i- 
by  the  references  in  tl#igitKii|dtbp#llHitEL«^^^  (7 
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the  crown.    On  the  contrary,  I  do  not  read  the  disposition  of 
1732  as  ft  title  in  which  the  party  acknowledged  that  he  derives 
right  from  the  crown.    It  may  stand  perfectly  well  as  a  sepa- 
rate independent  competing  title,  although  with  a  reference  to 
the  means  of  getting  such  a  grant  fVom  the  crown  as  might  ex- 
clude the  pretension  that  the  patronage  Iiad  fallen  under  tlieact  of 
annexation,  the  application  of  which  being  general  in  its  terms, 
might  often  create  difficulties  without  some  such  fortification. 
Tlus  is,  I  thmk,  the  just  view  to  be  taken,  in  this  question  of  pre- 
scription, of  the  disposition  by  Lord  Home,  and  even  of  the  earlv 
grant  to  Lord  Home  by  Sir  George  Home,  a  century  before.  I  thins: 
we  must  hold  that  the  right  was  claimed  separately,  although  it 
was  hoped  that  the  crown  might  put  an  end  to  challenge  by  a 
grant  under  some  act  of  dissolution.    Hence  I  do  not  think  that 
any  alienation  by  the  crown  has  been  proved  at  alL    On  the 
other  hand,  if  the  inquiry  entered  into  by  the  crown  were  admis- 
sible, I  coold  not  hold  that  the  existence  of  an  act  of  parliament 
for  the  dissolution  of  the  property  was  proved  either  by  the 
contents  of  the  party's  own  writs,  or  by  any  printed  list  of 
acts  of  parliament.    That  would  be  a  very  hazardous  ground  to 
take  in  a  court  of  law ;  and  therefore  I  consider  Mr  Dundas  has 
Terr  judiciously,  in  his  last  argument,  laid  aside  the  notion  of 
an  act  of  dissolution,  and  treated  the  case  independently  of 
any  such  slender  support.     However,  in  the  view  I  take  of  the 
case,  the  inquiry  into  the  origin  of  the  title  is  altogether  ex- 
cluded, as  tl]^  reasons  of  challenge  of  that  title  resolve  into  ob- 
jecttons  of  the  same  character  as  those  which  have  been  often 
repelled,  viz.,  want  of  power  in  the  granter,  defects  in  the  pro- 
gress of  early  titles,  and  an  offer  to  prove  that  the  true  title 
in  law  was  originally  in  another,  from  whom  there  is  no  convey- 
ance. To  exclude  such  objections,  and  in  order  to  prevent  the  un- 
certamty  as  to  rights  of  heritages,  which  the  act  1617  so  emphati- 
cally describes  as  a  great  grie^  was  the  very  object  of  the  statute, 
and  being,  as  Erskine  says,  fbr  the  heneJU  of  the  parties  to  be  protect- 
^  and  not  founded  on  the  notion  of  any  neglect  on  the  part  of 
others,  it  was  on  that  ground  declared  to  operate  against  the  crown 
as  much  as  against  any  other  party  challenging  rights  fortified  by 
the  possession  required.  It  may  be  right,  in  conclusion,  to  advert 
at  least  to  two  of  the  cases  relied  on  by  the  crown.    The  Magi- 
strates of  Peebles,  25th  Nov.  1800,  (Baron  Hume,  457)  was  a  case 
in  which  the  grant  of  annexed  property  had  never  been  followed 
hy  anv  possession,  while  the  crown  had  complete  possession — 
its  title  jure  cororuB  being  sufficient  for  possession.     Hence,  tliis 
case,  in  which  prescription  could  not  be  pleaded  for  the  grant, 
hot  was  complete  against  it,  is  utterly  inapplicable  to  the  pre- 
sent.   The  case  of  Lockhart  of  Lee  depended  on  this :  L  That 
the  alleged  title  had  been  evacuated  by  a  later  in  favour  of  the 
fame  party  which  excluded  the  patronage ;  and  2.  That  there 
was  an  essential  nullity  in  the  absence  of  the  requisite  for  a  novo- 
dun<u ;  and  3.  There  was  no  possession  even  alleged  against  the 
crown.    It  was  therefore  an  inquiry  into  the  sufficiency  of  the 
titles  (see  interlocutor)  in  a  proper  competition  of  titles.   These 
are  the  only  two  cases  which  appear  to  require  notice.    I  would 
therefore  propose  to  your  Lordships  to  sustain  the  second  plea 
in  law  stated  for  the  defenders  on  record,  and  assoilzie  the  de- 
fenders from  the  whole  conclusions  of  the  action.    I  must  add, 
in  conclusion,  that  if  it  had  been  so  pleaded,  I  think  the  defen- 
ders had  a  good  title  to  exclude. 

Lord  M^wjfn, — ^In  this  process  the  Lord  Advocate,  on  behalf 
of  the  crown,  challenges  the  right  which  Mr  Graham  has  given 
to  Mr  Lewis  of  the  patronage  of  Bothkennar,  calling  for  pro- 
duction of  the  titles  on  wMch  the  defence  is  founded,  which 
commence  with  a  disposition  granted  to  his  predecessor  in  1732 
by  the  Earl  of  Home,  and  followed  by  possession  under  it,  but 
on  which  no  seisin  was  taken,  till  the  year  1837.  Therespesctive 
pleas  of  the  parties  are  very  distinctly  stated  at  p.  3  in  the  revised 
case  for  the  crown.  The  defender  did  not  attempt  to  found  on 
his  title  as  exclusive  of  this  challenge  of  the  crown.  Tliis, 
indeed,  he  could  not  do.  For  he  had  to  make  out  that,  as  his 
possession  had  all  along  been  on  personal  titles,  without  infeft- 
tneot,  this  patronage  had  never  been  feudalized ;  and  it  was  more 
cspeciaUy  incumbent  on  him  to  shew  this,  as  the  first  title 
founded  on  had  annexed  to  it  a  procuratory  for  completing  the 
ri^  as  a  feudal  subject ;  and  this  was  still  further  the  case  in 
the  nest  conveyance  of  the  right,  in  1746,  which  was  by  a  pro- 
cuiatocy  alone,  without  any  disposition.  I  am  aware  that,  when- 
^▼er  t&re  is  a  habUe  title  for  prescription,  with  the  requisite 
po«>eirfoii  feUowing  on  it,  this  excludes  all  inquiry  into  the  prior 
titles  or  prior  history  of  the  subject ;  but  when  the  subject  is 
•wA,  thai  ia  one  static  of  it  a  persoual  right  will  carry  it,  while 


in  another  the  title  for  prescription  must  be  a  seisin  and  its 
warrant,  then,  when  a  party  pleads  in  defence  a  personal  title 
only,  he  must  shew  that  the  subject  is  of  that  character  to  wliich 
a  personal  right  is  a  habile  title  for  prescription  by  prior  titles^ 
or  history  of  the  right  prior  to  the  title  conunencing  the  pre- 
scriptive period.  A  right  of  patronage  is  an  apt  illustration  of 
this  rule.  If  a  patronage  has  never  been  feudalized,  but  has 
always  been  held  and  transmitted  as  tkjus  incorporale^  a  personal 
title  will  be  sufficient  for  its  conveyance,  and  a  personal  title 
with  possession  will  be  good  under  the  act  1617  to  secure  the 
right  in  the  disponee.  But  on  the  other  hand,  if  it  has  at  any 
time  been  feudalized,  a  personal  title,  which  does  not  connect 
with  the  feudal  title,  will  not  be  a  habUe  title  for  prescription ; 
for  I  do  not  understand  that,  if  once  it  has  been  conveyed  as  a 
feudal  subject,  a  patronage  can  regain  its  personal  character  by 
a  prescriptive  possession  on  a  personal  title.  K  once  feudalized, 
it  loses  its  character  of  a  jus  incorporale,  and  it  can  only  be  ac- 
quired afterwards  by  a  title  habile  for  conveying  a  feudal  sub- 
ject. I  have  no  idea  that  the  crown  has  any  privilege  to  de- 
fend against  the  application  of  the  act  1617  beyond  what  a  sub- 
ject has.  The  history,  then,  of  tliis  patronage  must  be  inquired 
into,  and  the  defenders  must  shew  that  it  never  was  feudalized ; 
and  I  cannot  hold  tliat  prescription  excludes  this  inquiry.  Pre- 
scription can  only  apply  after  it  is  shewn  that  the  nature  of  the 
right  is  such  that  possession  on  a  title  without  seisin  will  operate 
as  a  prescriptive  title.  The  priory  of  Eccles  had  right,  as  part 
of  its  patrimony,  to  the  churches  of  Eccles  and  Bothkennar. 
Tlicy  were  served  by  a  vicar  appointed  by  the  conventual 
body.  On  the  Reformation  this  religious  establishment  fell  into 
the  hands  of  the  crown.  As  a  liferent  of  the  benefice  was  given 
to  Alexander  Home,  as  commendator,  in  1607,  the  crown  h^  not 
at  that  time  disponed  away  tliis  benefice ;  but  in  1609,  it  would 
appear  that  there  had  been  an  intention  on  the  part  of  tho 
crown  to  grant  the  benefice,  with  the  churches  of  Eccles  and 
Bothkennar,  to  Sir  Greorge  Home.  But  as  the  temporality  of 
the  benefice  had  been  annexed  to  the  crown  by  the  act  1587,  it 
was  necessary  first  to  dissolve  this  annexation.  I  think  thero 
is  sufficient  evidence  that,  in  1609,  an  act  in  favour  of  Sir  Georgo 
Home  was  passed,  although  it  cannot  be  produced,  and  it  has 
not  been  preserved  among  the  proceedings  of  parliament,  as  has 
happened  to  many  other  private  acts  of  the  same  kind ;  and  I 
am  not  disinclined  to  take  the  account  given  of  its  nature  from 
the  narration  of  it  in  the  assignation  1624,  when  it  was  clearly 
lying  before  the  writer  of  that  deed  at  the  time,  more  especially 
as  this  is  so  much  hi  the  ordinary  style  of  such  a  grant  It  bears, 
then,  that  in  the  parliament  held  in  the  month  of  June  1609,  our 
Sovereign  and*  the  three  estates  of  parliament  dissolved  all  and 
sundry  lands,  &C.,  of  the  temporality  of  the  abbacy  or  priory  of 
Eccles  from  the  act  of  annexation  1587  annexing  the  temporality 
of  all  benefices  within  this  realm  to  his  M^esty's  crown,  to- 
gether with  the  parish  kirk  of  Eccles,  and  also  the  parish  kirk 
of  Bothkennar,  as  a  part  of  the  patrimony ;  together  with  the 
parsonage  and  vicarage  of  the  said  kirks,  kirklands,  with  teind- 
shcaves  and  other  teinds,  as  a  part  of  the  spirituality,  to  the  effi^ct 
his  Majesty  might  dispone  to  Sir  George  Home  aU  lands  per- 
taining to  the  temporality  ;  together  with  the  advocation  of  the 
two  kirks,  with  tlie  teind-sheaves  and  teinds,  and  to  the  effijct  his 
Majesty  may  erect  the  said  kirks  into  several  and  distinct  rec- 
tories, or  parsonages  and  vicarages,  and  make  and  constitute  him 
heritable  patron  of  the  said  parish  kirks.  Now,  I  am  inclined  to 
hold  that  the  terms  of  the  act  of  parliament  1609,  thus  ascer- 
tained from  the  assignation,  disposes  of  some  important  points 
in  this  cause.  In  the  Jirst  place,  it  shews  that  it  was  not  then 
held  that  the  church  of  Bothkennar  was  included  in  the  act  of 
annexation,  and  became  part  of  the  annexed  property  of  the 
crown.  It  bears,  tliat  the  lands,  &c,  of  the  abbacy  were  tho 
temporality,  and  annexed,  and  that  the  two  churches  were  only 
part  of  the  patrimony,  and  indeed  the  spirituality  of  the  benefice^ 
which  had  fallen  to  the  crown  at  the  l£eformation.  This  accords 
with  the  annexation  act,  which  does  not  include  patronages 
among  the  subjects  of  annexation,  and  I  think  it  is  consistent 
with  law.  Although  the  point  seems  to  have  been  argued  in 
some  earlier  cases,  it  was  not  decided  till  1783,  (Murdoch 
V,  Gordon,  22d  February  1783,)  and  then  it  was  held  that 
church  patronages  did  not  fall  under  the  act  of  annexation. 
That  this  judgment  was  well-founded,  as  the  enunciation  of  an 
historical  fact,  is,  I  think,  very  clearly  shewn,  if  we  look  at  the 
first  great  erection  of  church  lands  into  a  temporal  lordship 
which  took  place  after  the  act  of  annexation :  the  lordship  A 
Spyne,  in  1592.    The  parties  who  fomned  ^?  a<^  1J97. 
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inmG  who  iylviftO(!  this  ^rniTst,  imd  tlio  p^trllamCTt  15^3  mnH  be 
the  bvst  ititc^rpreter  of  an  a<"t  piAsseti  l^y  ks  iiiinu!<Jmtt;  pnnloct^a* 
ior-  The  Kinf*  bml  gtmited  it  chartur  to  Ak'XJindcir  LmUay, 
his  Vii!e-ChumlK^rlam,  with  tUe  jwlvice  (rf*  hi;^  secret  <?omjiel,  <jf 
the  lonlsHip  nml  barony  of  Spyne^  miil  a  vn«t  rurielj  nf  other 
laiuK  itj  t!\4;  eounties  of  Eljiiin  arnl  Fonvs  am)  Banf^^  which 
formerly  belonged  to  the  Biijimp  of  .Mnrm3%  nii-1  wbkh  ure  tle- 
cbiretl  to  1w  part  of  the  tempivral  pRtrimon}"  of  the  smne,  and 
are  now  in  the  King^s  hjuuls,  in  virtue  of  the  act  h'Je7,  and  hy 
the  death  ofGcor^  Dougbvf,  last  bishop.  The  charter  tlum 
pocfl  on  to  state,  tlrat  certofn  ehurehe.'*,  which  are  enumcratcil, 
wkh  the  teiiidfl^  belonji^cd  to  the"  bishopric  aa  part  of  Us  patH- 
inony  ;  therefore  the  King,  with  consent  of  his  counaelj  disunited 
and  dissolved  the  saii!  churchea  tVtini  the  bishopric,  aad  ercctei! 
Ihem  into  rectories^!,  with  tlie  toiiids  l>L'lon:rin;r  to  aaeh,  for  the 
eapport  of  tlic*  mints tcr,  jjrantiii^f^  tht'  trntniiuuiiTof  these ditirehes 
to  Lindsay,  add  iliiitinj^  thein  all  'with  thy  t>arony.  Tlie chiirvhcs 
are  said  to  hi?  part  of  th^j  p.itrimony  only,  not  nrif  the  teoiporality 
of  the  bishopric,  and  as  not  anneied^  the  King:  dignnitc*  Ihcm 
from  the  btin rfi^v,  erects  them  intfl  nestorien,  and  sf»  Ik-sIows 
them  on  the  disponee.  The  tenendaa  is  of  the  bsirony,  with  the 
patrouafres  nniti^ij,  to  be  held  of  ths?  crown,  fendali^iiiir*  of  course, 
for  the  fl  r^t  ti  m  e,  t  he  pat  ronagc  of  these  churchesi.  T I  n  s  eh  ar  t  er  h 
ratiflcd  in  pjirliamont^  (voL  iii.  p,  650.)  Whenever  a  ]>iuron4igiewa» 
cooTcyed  along  with  lands  to  a  subject,  T  know  of  no  mflt4Miec 
in  which  it  wag  eonveyed  bs  a  fus  incorjmrfilf^  mnl  to  l>e  held 
and  pass  hy  a  perBonal  title*  llad  the  grant  coutemplat^Md  in 
the  act  1003,  to  Sir  George  Iloine,*  and  the  as«igtmtion  1624, 
taken  place.  itirouJd  have  bc^-n  hy  such  a  tiite  iis  that  of  ljcre6 
Spyne ;  and  a  subsequent  pc^nsonal  title  woiihl  not  \\nvv  ctirried 
right  to  it  whiL*h  did  not  conneet  with  thsit  chiirtor.  But  sonie^ 
times  the  operatign  which  wc  ?5iw  m  the  above  charter,  of  raising 
a  ehureh  into  a  rectory,  took  place  without  the  bi^nefit^  Ikhoj? 
attached  to  a  barooy ;  bianif  bestowed  upon  the  minister  zoning 
the  cure.  In  such  tk  ca*e  we  do  not  hear  of  smy  annexation  to  the 
crown  by  ai-t  1537,  or  conse*|tiently  nay  diT^solution  by  parlia- 
wont.  There  ii^  uo  donbt  a  disis>Uition  of  the  chfireh  hnm  the 
i?'!cle"4i:i3tical  botleflctV  of  whieh  it  was  part  of  the  patrimony  ;  but 
thU  id  done  by  the  crovrn -charter  aJiniev  as  the  e^ninterpart  of 
the  right  of  union  infierunt  in  the  crou-n*  Of  thia  I  may  men- 
tion the  dissolution  of  Kirkliston  from  tlv^  puirimoiiy  of  tlie 
archbistiopric  of  t^t  And  tows,  and  its  erection  into  a  separate 
hencflceT  (irj^3,  vol.  iv.  p.  ,1?J.")  It  had  been  a  inensal  chnrrh 
of  the  arch  hi  shop.  AtiJ  pn-rllnnient  ratifies  what  had  been 
done*  Had  it  been  annexed  to  the  crD\i*n,  as  p:irt  of  the  temixj- 
rality,  tho  procedure  would  liave  been  different.  Many  other 
Instances  mt|*ht  1>4>  given .  I  may  also  refer  to  the  erection  of 
tlia  lordsliip  of  Haliemdhoose,  where  the  distinction  is  also  dis- 
tinctly shewn,  (vol  iv.  p.  fim.)  But  T  liM  it  not  (juestionable 
that  a  l>cnefiee,  including  the  right  of  palronagc,  wa"?  not  cotu- 
preheaded  withia  the  tempi^rality  of  the  great  eL^cleslastieal  (>e- 
neflce.  On  thij^  paint  I  miiy  reniinJ  yonr  Lonlships  of  the  ease 
of  the  Earl  of  Manafleld.  ISth  Miiy  1830,  m  a.  epeeimcn  of  an* 
other  form  of  a  grant  of  a  patrmiii{?e.  'lliero  was  an  erection  of 
the  lordship  of  Scone,  under  a  dissolution  in  the  s:inte  year  160^, 
which  conveyed  certain  churches  and  their  t^tnds,  alou^j  with 
the  Ian  is  erected,  which  «ilono  are  declare  1  tobcthetenip-irality 
of  tlie  abbacy,  hut  declannj^  that  the  right  of  prerfr»utiiiit  the 
ministers  was  to  he  in  the  crown*  Accfjrdingly,  tt  wa^  fuutXii 
that  there  wiis  no  snfHcient  title  in  tlie  disponee  to  prescribe  a 
right  of  presentation,  althou^i  the  clmrches  had  been  conveyed 
to  him.  But  of  this  enough.  2.  I  ttnuk  it  ajrpears  that  the 
church  of  Buthkennar  was  part  of  the  patrimony  of  the  priory 
of  Eocles,  and,  prior  to  the  Reform  at  loiu  w:ls  not  a  separate  paf- 
lonas^  but  piitrhnonial,  as  the  act  of  pariinment,  iit>er  dissohing 
tlie  lands  J^-c.  of  the  temporality  of  Kctdes  frr>m  the  act  of  an- 
nexation, farther  ilissolves  the  two  kirks  of  Eccleii  and  B^ith- 
kenniirfVom  Jhc  abbacy  of  Eceles,  to  the  effect  thjit  the  King 
may  disfKmc  the  lands,  &c.  to  Sir  George  Home,  toj^elhcr  with 
the  ri^'ht  of  patronage  of  the  said  kirks,  and  al^  to  tlie  e3cct 
that  the  King  miiy  erect  them  into  seyeral  and  distinct  i\>ctor!c^. 
They  were  to  Ix?  erected  into  a  separate'  l>eneilce,  carrying  the 
rijijht  to  the  tin  ads  to  the  iK'neflcinry,  givhiff  the  dtisponee  merely 
the  right  ©f  presentation.  Had  this  intention  been  foliowctl  out^ 
there  can  tie  no  donbt  that  this  would  have  fcudali^i*d  the  rijjht 
of  patronage.  S.  It  h  quite  clear  that  circnmstaoecs  prevent*^ 
the  act  1609  being  followed  out  in  favour  of  Sir  George  Home, 
Had  it  been,  the  assignation  l(i24  would  have  said  so,  and  would 
have  been  a  di?^p<)sit  ion  of  the  patrona;^'  of  the  church  of  EccleSi^- 
mml  not  meanly  an  assignation  to  the  actof  parUament  in  so  f»r 


as  regartls  the  church  of  Eccles,— Instead  of  r 
K;irt  of  Home  power  to  obtiihi  from  the  cri 
p!itrona|»c.     Acconlin^dy,  it  is  ncjt  di^pale*!  i 
SI  ill  in  right  of  this  j*atronrt4ii.*  of  Eecle:^,  ne. 
with  it     It  contains  no  m>tice  of  ilie  ehunch  r 
It  appears  that  tlus  church  alKi  remained  wir 
that  the  crown  pn^senied  to  the  ehureh  of  Bi>l 
slonof  the  vacancies  in  the  year*  1022,  iftGl  luiii  i   .iv.    4,1 
reinnrk,  further,  that  I  do  not  concur  in  ttie  olwurt-tUun  lUi 
thert-Ms  here  no  competiliiui  of  titk^.     If  by  this  »*  i-     .^  h., 
the  discussion  is  not  between  two  disponees,  the  o^- 
correct.     But  when  the  plea  is  not  simply,  Jm^ 
the  crown  i^  entitleil  to  the  propc^rty  of  every  pttti- 
which  a  subject  cannot  sliew  a  gfood  rij^ht,  but  whua  L 
(fhews  a  g^Hid  title  with  pis^esnion,  aa  is  dune  here, 
which  i*  ptended  against  this  titks  and  RHik*  to  g«i 
ler  of  it  in  virtue  of  tlie  pisitive  prescriptinn    >,!  t. ,« 
ties,  I  think,  in  the  position  of  plejidiug  on 
If,  then,  I  am  right  in  hoJdtn^  that  this  patrm 
under  the  act  of  annexation,  I  am  relieved  fix>fn  tl*e<UfrC 
to  w heather  the  positive  preseription  aiiplies  tn  the 
anne\e*l  property  where  no  dissolutiun  of  it  i: 
he  shewn.     If  it  were  necessary  to  dispoJH'  of  r 
iaeline  to  hold  that  tliere  i^  snfficjent  evident. ,  .  ■■. 
the  eircnmstancca,  especially  the  notoriety  of  the  practi 
tlie  act  1609  did  pass  to  the  effect  of  di«i<.ihing  the  to? 
of  E^Jes  from  th*3  crown.     It  appears*  thvn,   ttiat 
perio.t  of  the  Et^formalion,  down  at  least  to  HjIC.  this  |i 
was  ill  I  he  crown,  undispuiieiJ  to  any  gnmt^v.     Now,  vc] 
its  eondition  with  reirard  to  its  holdijig  at  this  time  f  It 
c%\  hy  tip?  pursuer,  (additional  case,  p.  7,)  ''  tii '^  tf*^^  ^ 
Eccles  w:is  a  projKT  feudal  subject,  held  of  t  '^ 

anrl  us  sHtihj  by  the  crown  itscdf  after,  the  K- 
therefore  be  presutnsd,  unless  tfie  contrary  he  &ht  w  it. '    I 
it  is  a  mistake  to  say  ilmt  the  t'^^^^tT  ^*^  "-  feuilal  jiuhjort 
of  thecrown^  This  was  not  the  randition  of  ; ' 
cal  establtshmeiits,  nor  did  ttiey  hold  th-nr  pi  ■ 

tenure.     We  have  not  the  foundation  clmrtiT  o ^ 

do  not  know  wiietiier  the  chitrch  of  Bothkennar  wiis  ft 

its  orif^iiial  patrinwny  or  a  flcjiarat^  grant  to  it  by  i!«»  pi 

a  tftiljsequeiit  date,  hot  in  cither  ease  the  com 

like  nil  aucii  g'rantm   in  ptitfun  ehienm^ltiam  jmi 

it  niifht  be  conflnne^i  by  the  King  or  the  Ptii 

the  superior  of  a  feudal  sulyeet.     The  convenf 

Viissiil  to  a  sup<:Tlfjr.    Tlie  reference  mmle  to  1 

tirmatlon  in  1M7,  of  a  grant  by  the  prioress,  r, 

stitution  of  a  feudal  riglrt  in  tavtjur  of  a  va- 

but  t!iis  will  nut  ^hew  tliat  tJie  conventual   I 

feudal  subject  utiiler  the  crown.    Tho  convi 

otit  their  lan^Is  to  va^^al*^  t  it  was  the  only  in*- 

a  ctmveyance  cnuM  be  m^vJe,  as  it  could  uot  I 

and  lii^come  the  pmriertj'  of  a  layman  in  any  ■ 

what  the  priory  retaine*!  was  not  a  feu<ld  pu  M 

priory  fell  to  tlie  croim  did  it  become  feuilal  ?  i| 

This  bcneflce  just  fell  to  the  crown  as  priri  of  th^ 

priory;  but  its  character  wa»  mi  t  ehimi^eLl    Ix 

theriithi  of  tl>e  crown  inlantkfallinj  ' 

sli  tilled  /wr/'  t^^irouff  without  s^>i^iu. 

his  riijbt  as  fully  a^  a  eeistn  doc*=j  tli    . ,., ;. 

jL  a,  ^44.)    But  altbm^h  the  rii^^ht  to iami£  U  i} 

out  Buisiii,  thii^  dues  not  imsiu  that,  when  a  j-v. 

ertiwnT  the  &nme  consequence  wlU  follow  ms  ii 

necessary  to  ermipl etc  iIk?  right,  when  it  iac 

Olio  pi  etc  the  right  in  ilie  pefa>u  in      * 

stiud-it.     It  will  ii4jt,  in  short,  ft^ad. 

tl^udal  before,  imd  which  was  eoui,      .   ...;....      -, 

predecesi^or    In  sliort,  I  liold  tliat,  in  thf  ciac*  nf  a 

a  part  of  n  tienetli?e,  it  pas^s  to  tl>e  crown  iind  U  bet 

the  same  condition  ns  before ;  the  only 

whatever  is  superstitions  in  tlie  terms  nii, ! 

swept  awiiy  by  the  aliolition  of  thi^  I ' 

Kefunniition  of  ridiginrj.     Tlierc  k 

naolved  to  give  awav  the  ehurcK  y> 

a,  Buhject,  it  would  have  been  by  a  li 

jw,  and  this  whether  it  was  attaj  i 

title  coutd  oulj  be  cinuplctetl  by  resipiiug  i 

then,  but  not*  till  then,  it  would  be  feu  \ 

afterwards  of  behig  trjinsniirteilfiy 

eorpomte^  which  it  no  lonirvf  wni*^  «: 

•oiml  right  could  ^>^ii<T5fqff^^g%i^r7\::--  - 
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dispdnee.  Bat  it  does  not  appear  that  the  crown  ever  disponed 
this  patronage  or  feudalized  it.  The  plea  of  the  crown  is,  that 
It  \b  still  a  part  of  the  annexed  property,  against  which  prescrip- 
tion will  not  appl  J ;  and  the  defender  founds  his  right  on  the 
disposition  1732,  hy  which  the  Earl  of  Home,  stating  himself  as 
having  the  undoubted  right  of  the  temporality  of  Eocles,  and  of 
the  kirks  of  Eccles  and  Bothkennar,  dispones  to  Mr  Graham 
of  Airth  the  patronage  of  the  latter,  and  inserts  a  procuratory 
of  resignation  to  enable  him  to  complete  his  right  The  war- 
randice is  from  fiict  and  deed  only ;  and  the  assignation  to  writs 
and  eridcnts  specifies  only  the  act  of  parliament  1609,  and  the 
assignation  1624.  This  obviously  was  not  a  progress  which 
could  convey  the  subject,  but  it  was  all  no  doubt  that  existed ; 
and  therefore  we  need  not  wonder  that  no  attempt  was  made  to 
complete  the  title  by  resigning  in  the  hands  of  the  crown..  It 
was  seen  that  it  might  be  the  commencement  for  a  prescriptive 
title,  but  was  not  to  be  acted  upon  immediately.  He  did  not 
act  as  patron  in  1743,  on  the  settlement  of  Mr  Penman,  but  as 
an  heritor  only ;  and  as  the  crown  had  not  presented  on  this 
occasion,  Mr  Graham,  at  the  next  vacancy  in  1765,  presented 
by  means  of  a  trustee.  The  &mily  did  so  ag^n  in  1783  and 
1796.  All  these  acts  of  possession  took  place  while  the  title 
was  yet  personal  and  latent.  It  may  be  remarked,  however, 
that  80  inveterate  is  the  notion  that  the  right  could  only  be  com- 
pleted by  resignation  under  the  crown,  that  the  next  transmis- 
sion which  took  place  after  the  disposition  by  Lord  Home,  is  by 
a  procuratory  merely,  in  1746,  by  James  Graham  of  Airth  to 
William  QnUiam,  his  second  son,  by  which  he,  as  a  feudal  pro- 
prietor, grants  a  procuratory  for  resigning  the  p*atronage  of 
Bothkennar,  *' purchased  and  acquired  by  me  from  William 
Earl  of  Home,  conform  to  the  right  and  disposition  granted  in 
my  favours,  of  date  3d  day  of  March  1 732,"  in  the  hands  of  the 
immediate  lawful  superiors.  The  other  subjects  contained  in 
this  procuratory  were  resigned,  and  the  titles  completed  on  it. 
Neither  Mr  Graham  nor  his  son,  however,  ventured  to  resign  the 
patronage  and  complete  a  title  to  it,  which  could  only  be  done  bv 
resigning  in  the  huids  of  the  crown.  The  defender,  in  his  ad- 
ditional case,  seems  now  desirous  to  commence  his  personal  title 
as  for  an  unfeudalized  subject  with  this  deed.  I  doubt  whether 
he  could  validly  do  so,  as  it  is  ealcalated  only  for  conveying  a 
feudal  snl^ject ;  it  has  no  clause,  as  in  the  disposition  1 732,  which 
cook!  transfer  the  subject  under  any  other  fonu  but  by  resigna- 
tion, indicating  that  the  subject  was  feudal,  and  therefore,  if 
the  defender  could  not  fell  back  on  the  disposition  1732, 1  could 
not  hold  that  the  procuratory  1746  was  a  hcMe  title  to  com- 
mence prescription  by  possession  as  of  a  personal  right.  As  he 
has  taken  up  the  right  to  the  procuratory  in  that  disposition  by 
serrice,  I  presume  he  is  the  heir  of  the  grantee,  although  it  ap- 
pears, by  the  deed  1746,  that  his  predecessor  was  tlie  second  son 
of  the  grantee.  The  title  in  1765,  with  the  possession,  however, 
would,  I  think,  be  sufllcient  as  a  prescriptive  title  of  thisje^  in^ 
eorporakj  now  that  it  is  shewn  that  no  grant  was  ever  made  by 
the  crown  so  as  to  feudalize  it.  It  has  been  very  cleverly  ac- 
quired by  the  Airth  femily,  and  wrested  from  the  crown,  by 
this  serrioe  of  latent  titles,  and  the  assertion  of  a  right  to  pre- 
sent in  the  absence  of  the  exercise  of  this  right  by  the  crown. 

Lord  Moncreiff, — ^I  am  of  opinion  that  the  claim  of  the  crown 
to  the  patronage  of  this  parish  of  Bothkennar,  and  all  the  grounds 
en  which  it  is  maintained,  are  excluded  by  a  valid  prescriptive 
title,  fhlly  established  in  the  defenders.  We  must  attend  parti- 
cularly to  the  nature  and  conclusions  of  the  summons.  For,  in 
the  last  paragraph  of  the  additional  case  for  the  Lord  Advocate, 
the  question  is  stated  as  if  it  depended  wholly  on  the  reductive 
conclusion  applicable  to  the  procuratory  of  resignation  in  Lord 
Homo's  disposition,  and  the  titles  made  up  under  it.  But  I  ap- 
prehend that  the  substantial  question  does  not  depend  on  that. 
For  there  is  a  ferthsr  broad  conclusion,  absolutely  necessary  to 
sustain  the  action,  in  these  words : — ^That  ^*  it  ought  and  should 
be  feund,  decerned  and  declared,  by  decree,"  &c.  **  that  the  said 
rillhtof  patronage  of  the  parish  kh'k  of  Bothkennar  remained,  hot- 
IP^itetaoding  tl^  said  act  of  parliament  in  our  royal  predecessors, 
^d^Mv  behngs  to  and  ia  vested  in  us  exelusiveitf,  as  imdoubted 
/MikMi  lh$no/\  and  that  we  and  our  ro^  successors  have  the  sole 
^^90ldMttia  right  of  presenting  ministers  thereto"  There  are 
9am0mmptions  in  toe  first  part  of  this  conclusion  which  ren- 
WJIMVC.  altogether  well  adapted  for  the  trial  of  the  proper 
"  ■•between  the  parties  on  its  fiur  basis.    They  are  inci- 

"^*TDf»  of  discussion ;  and  the  real  case  of  the  defenders 
f  I  understand  it,  depend  on  their  making  out  a  cer- 
vmljif  .tb*  iKt  of  parliament  here  referred  to,  but  on  much 
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broader  grounds,  quite  independent  of  it.  However  this  may  be, 
it  is  evident  that,  unless  the  last  part  of  the  conclusion  can  be 
sustained  on  solid  legal  grounds,  the  pursuers  can  have  no  legal 
interest  to  maintain  the  action  to  any  eflToct  whatever.  The 
nuiterial  question,  therefore,  is  on  that  conclusion ;  and  it  is, 
whether,  on  the  grounds  of  fact  and  law  maintained,  the  pursuer 
is  entitled  to  a  decree  declaring  that  the  exclusive  right  to  the 
patronage  of  this  parish  is  now  vested  in  the  crown  ?  The  de- 
fenders meet  this  demand  by  a  plea  of  prescription  under  the 
statute  1617,  c.  12,  founded  on  titles  and  possession^  stated  to  be 
BuflBcient  in  their  own  nature  to  sustain  that  defence,  and  to 
exclude  all  inquiry  as  to  the  merits  of  the  original  titles  them- 
selves, or  into  the  merits  of  any  other  title  which  may  be  set  up 
by  any  other  party.  It  is,  therefore,  fundamental  in  the  case, 
that  this  is  a  question  of  prescription.  Whatever  may  be  said 
about  the  original  rights  of  the  crown,  or  the  efiect  of  the  acts 
of  annexation,  in  reference  to  other  questions,  they  can  have  no 
efl^t  here,  unless  they  can  be  applied  to  a  question  of  statutory 
prescription  when  correctly  pleaded  by  an  adverse  party.  As 
it  appears  to  me  that  the  general  scope  of  the  argument  of  the 
pursuer,  and  much  of  the  detail  of  it,  runs  counter  to  the  fun- 
damental principle  of  the  law  of  prescription,  I  think  it  very 
necessary  to  have  directly  in  our  view  the  terms  of  the  preamble 
of  the  act  1617,  and  of  its  leading  enactment.  The  preamble 
runs  thus : — "  Considering  the  great  prejudice  which  his  Ma- 
jesties lieges  sustaines  in  their  huids  and  heritages,  not  only  by 
the  abstracting^  corrupting  and  concealing  of  tlieir  true  evidents  in 
their  minority  and  lesse  age,  and  by  &e  amission  thereof^  by 
the  injury  of  time,  through  war,  plague,  fire  or  such  like  occa- 
sions, but  also  by  the  counterfeiting  cmd  forging,  of  false  evidents 
and  writSf  and  concealing  of  the  same  to  such  a  titne  mat  all  means 
of  improving  thereof  is  taken  aw<xy^  wliereby  his  M^estic's  lieges 
are  constitute  in  a  great  uncertaintg  of  their  heritable  rights,  and 
divers  pleas  and  actions  are  moved  against  them,  after  the  expiring  of 
thirty  or  fourty  years,  which  neverthclesse,  by  the  civil  law,  and 
by  the  lawes  of  all  nations,  are  declared  void  and  unefi*ectual : 
And  his  Majesty,  according  to  his  fetherly  care  which  his 
Majesty  hath  to  ease  and  remove  the  griefs  of  his  subjects,  being 
willing  to  cut  off  all  occasion  of  pleas,  and  to  put  them  in  certcUntg 
^thair  heritage  in  all  time  coming,**  &e.  On  this  preamble, 
which  it  is  impossible  to  misunderstand  or  explain  awa^,  the 
act  **  statutes,  finds  and  declares,  that  whosoever  his  M^csty's 
lieges,  their  predecessors  and  authors,  have  brooked  heretofore, 
or  shall  happen  to  brook  in  time  coming,  by  themselves,  their 
tenants  and  others  having  their  rights,  their  landsj  baronies,  an- 
nualrents  and  other  heritages,  by  virtue  of  their  heritable  infeft- 
ments,"  Ac,  for  "  fourty  years"  continually  and  together,  and  that 
peaceably  without  any  lawful  interruption,  "  sliall  never  be 
troubled,  pursued  nor  inquieted  in  the  hcrittiblo  rights  and  pro- 
perty of  their  saids  lands  and  heritages  foresaids,  by  his  Majesty  or 
others,  their  sui>eriors  and  authors,  their  heir?  and  successors,  nor 
by  any  other  person  pretending  right  to  the  same,  by  virtue  of 
prior  infeftments,  public  or  private,  nor  upon  no  other  ground,  i-eason 
or  argument  competent  of  law,  except  for  falsehood  f*  and  it  declares 
all  such  rights  to  be  good,  valid  and  sufficient  rights,  for  brooking  of 
the  heritable  right  of  the  same  lands  and  others  foresaid.  Though 
this  statute  speaks  of  rights  held  by  seisin,  and  makes  provisions 
on  that  supposition,  it  has  been  long  settled  law  that  it  applies  to 
all  heritable  rights,  and  specially  to  rights  of  patronage  held  and 
transmitted  by  personal  titles  only.  (See  the  authorities  as 
quoted  in  defender's  case,  pp.  10, 1 1.)  If  personal  titles  sufficient 
for  prescription  were  produced,  I  have  no  idea  that  it  is  incum- 
bent on  him,  after  one  hundred  years'  possession,  to  prove  tho 
allegation  that  it  never  was  feudalized  in  other  parties  at  any 
earUer  date.  The  statute  contains  no  exception  in  fevour  of 
the  crown,  but  expressly  the  reverse,  providing  that  tho  parties 
entitled  to  the  benefit  of  it  shall  not  be  troubled,  &C.,  *'  by  his 
Majesty  or  others,"  &c.  Under  the  statute,  thus  explained  and  ap- 
plied, Mr  Graham  defends  his  right  to  the  patronage  of  Both- 
kennar against  the  claim  of  the  crown  upon  the  titles  enumerated 
dn  pages  4  and  5  of  the  defender's  case,  originating  in  a  disposition 
by  the  Earl  of  Home  in  1732,  and  comprehending  a  disposition 
by  James  Graham,  the  disponee,  in  1746,  and  a  settlement  by 
<meroii4  marriage-contract  in  1760,  on  which  tho  late  Thomas 
Graham  made  up  his  title,  expressly  as  heir  of  provision,  and  on 
possession  maintained  to  be  sufficient  for  establishing  tho  title 
by  prescription,  and  excluding  all  inquiry  as  to  the  original 
validity  of  the  title,  either  in  the  Earl  of  Home  or  in  bis  imme- 
diate disponee.  The  Officers  of  State  meet  this  defence  by  an 
argument  wliich  appears  to  me  to  be  inconsistent  wit^(b^l)c4e 
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principle  of  the  statutory  law  of  prescription.    They  present  110 
with  an  elaborate  deduction  of  what  they  state  to  hare  been  the 
actual  nature  and  merits  of  the  titles  by  which  this  Tifi;ht  of 
patronage  had  been  held  previous  to  the  date  of  Lord  Home's 
disposition  in  1732 — one  hundred  and  ten  years  before  the 
date  of  the  present  action — the  eflfect  of  which,  when  stripped 
of  the  special  matter  thus  involved,  is  simply  to  infer  thai 
that  title  proceeded  a  non  habente  potesfaUm,  and  therefore, 
that  it>  and  all  that  fbllowed  on  it,  must  be  null  and  void.    If 
the  prmcipk  of  this  plea  could  be  listened  to  as  a  general  doc- 
trine, we  might  shut  our  books  on  the  law  of  positive  prescrip- 
tion ;  for  in  nine  cases  out  of  ten  which  have  been  tried  in  refer- 
ence to  that  law,  the  allegation  of  the  party  seeking  to  evict  the 
right  prescriptively  possessed  has  been,  that  the  original  titles 
Itmnded  on  had  proceeded  a  non  liabente  poteaiaiem  ;  and  I  humbly 
apprehend  that  if  the  statute  has  any  meaning  in  its  preamble, 
and  the  enactment  following  it,  the  very  purpose  of  it  was  to 
exclude  any  such  inquiry,  and  to  raise  an  absolute  presumption 
of  error,  falsehood,  forgery,  or  some  other  &tal  nullity,  against 
all  the  averments  and  all  the  muniments  founded  on  in  support 
of  them,  for  shewing  that  the  titles  by  which  the  possession  has 
been  held  were  derived  from  some  party  who  had  no  power  to 
constitute  them.    The  particular  grounds  on  which  such  a  defect 
of  power  may  be  alleged  cannot  alter  the  thing.    Apart  from 
prescription,  the  offer  to  prove  that  the  title  is  derived  a  mm 
haf)ente  potestatem,  by  a  party  who,  but  fbr  that  title,  would  have 
right  to  the  property,  is  as  relevant  on  one  ground  as  on  another. 
But,  in  a  case  of  prescription,  to  answer  the  plea  before  under- 
taking to  shew  that,  on  the  merita  of  the  iitleSf  the  defender's 
authors  had  not  power  to  grant  the  dispositions,  is,  in  my  judg- 
ment, to  do  away  prescription  altogether.     Without  going  so 
fftr  as  to  say,  with  Lord  Braxfield.  in  Scott  v,  Stewart,  lOtb 
August  1778,  Hailes,  911,  that  "it  is  the  purpose  of  prescription 
to  support  bad  titles — good  titles  standing  in  no  need  of  pre- 
scription," I  hold  that  it  ia  the  purpose  of  prescription  to  ex- 
clude all  inquiry  as  to  whether  titles,  habtie  in  their  form,  on 
which  prescriptive  possession  has  followed,  were,  in  their  origi- 
nal nature  and  constitution,  good  or  bad,  and  specially,  the  iu- 
(fairjj  whether  the  author  from  whom  they  have  proceeded  had 
power  to  grant  them  or  not.    When  prescription  has  run,  there 
is  an  absolute  presumption  that  they  are  good ;  and,  having  this 
view  of  the  objects  of  the  statute,  I  would  say  confidently,  in  the 
words  of  Lord  Pitfour,  in  Campbell  w.  Wilson,  19th  December 
1765,  (Monboddo,  Suppt.  5,  915,)  that  this  law  of  prescription, 
by  so  excluding  all  such  questions,  "  is  the  great  security  of  our 
most  valuable  property — our  land  rights."    If  we  have  got  thus 
fer  in  regard  to  the  principles  which  regulate  the  law  of  prescrip- 
tion, I  should  have  thought  that  the  present  case  should  be  of 
easy  solution.  There  are  titles  vested  in  the  defenders  and  their 
authors,  from  the  year  1732  down  to  the  date  of  the  sirniraons 
in  the  present  action  in  1842,  which,  according  to  all  authorities, 
in  the  absence  of  every  other  inquiry,  are  habile  and  sufficient, 
as  titles  0/ prescriptive  possession,  for  securing  the  right  under  the 
statute.     It  may  be  that  the  disposition  by  Lord  Home,  in 
1732,  contains  more  than  was  necessary  to  its  purpose.    It 
narrates  that  Lord  Home  had  right  to  the  patronage  of  Both- 
kennar  in  virtue  of  his  undoubted  right  to  the  temporality  of 
the  abbacy  of  Eccles,  of  which  the  kirk  of  Bothkennar  is  said 
to  have  been  a  part.    This  is  probably  true ;  but  I  humbly  ap- 
prehend that  it  is  foreign  to  the  present  inqmry  on  the  eSSiet  of 
the  law  of  prescription.    If,  whenever  the  charter,  disposition, 
or  other  title,  on  which  prescription  is  pleaded,  rdfers  to  prior 
rights  or  titles,  as  the  foundation  of  the  granter's  own  right,  it 
is  competent  to  investigate  and  try  the  whole  merits  as  to  the 
validity  of  such  titles  in  the  person  of  the  granter,  there  would 
be  an  end  of  the  law  of  prescription,  in  a  vast  proportion  of  the 
oases  to  which  it  applies.  Just  take  the  common  case  of  a  char- 
ter of  lands,  with  infeftment  thereon,  or  seisins  standing  toge- 
ther for  a  hundred  years,  and  with  ftill  undisturbed  possession, — 
would  it  avail  against  the  prescriptive  right  that,  in  the  original 
charter,  it  might  be  narrative  set  forth  that  the  granter  derived 
his  own  right  fVom  some  prior  title  or  specifiwi  grant,  to  the 
effect  of  enabling  the  party  challenging  the  right  in  the  grantee 
to  try  the  whole  question  as  to  the  validity  of  that  former  title  or 
grant,  by  reference  to  extraneous  documents,  or  the  general 
history  of  such  rights.     This  would  be  just  to  say  that  the 
statute  has  no  efRsct  at  all.     But  the  case  appears  to  me  to 
be  the  same  with  regard  to  a  right  of  patronage  held  by  dis- 
position with  prescriptive  possession.    I  am  of  opinion  that  the 
potMssion  established  in  the  present  case  is  sufficient.  I  may  say  a 


lew  words  on  it  afterwards.  But  at  present  I  assame  it  to )» la 
How,  then,  is  it  that  this  case  of  prescription  can  be  resitted? 
It  is  said  that  there  is  an  exception  from  the  rule  that  ri^^uof 
patronage  may  be  carried  by  personal  disposition,  and  tl^  if 
the  right  has  been  once  feudalized,  it  requires  infeftmeot ;  tod 
then  the  pursuer  just  assumes  that,  if  Uie  right  had  bea  at  oty 
thne  in  the  crown,  it  is  the  same  case  as  if  it  were  a  right  hdd 
by  iufeftment ;  because  the  crown  requires  no  infefiteimt  to 
support  its  original  title  jure  conmce.    This  appears  to  me  to  be 
a  most  inconclusive  plea  in  all  its  parts.  In  tiro  first  place,  I  hare 
doubts  whether  the  assumed  exception  refers  at  all  to  a  ease  of 
prescription.    I  have  not  observed  that  it  b  so  stated  bj  aoy 
authority  except  (me,  for  which  I  have  great  respect,  Mr  Bonkfi^ 
in  rather  a  loose  expression.    I  should  look  for  earlier  antbo* 
rity.    And,  if  it  is  to  be  so  applied  in  a  case  like  the  preieBt,  I 
do  not  see  what  it  amounts  to  but  a  controlling  of  the  iRcscrip- 
tive  title,  by  looking  back  into  ankrior  rights,  which,  accordiB| 
to  the  words  of  the  act,  it  is  not  competent  to  inquire  iato.  But 
at  any  rate,  there  is  a  clearer  fallacy  in  the  plea.    Hie  docttine 
seems  to  me  to  refer,  not  to  any  thing  in  the  original  creatioodf 
the  right  of  patronage,  but  to  the  state  of  the  title  in /ts<^/bnl 
in  the  person  of  the  disponed s  author^  and  to  a  question  with  a- 
other  party  deriving  right  fiom  him.    If  that  authcnr  had  made  it 
a  feudal  estate,  though  it  might  be  perfectly  competent  for  hiii 
to  convey  it  by  personal  disposition,  it  might  be  reasonablf 
doubtful  whether  a  prescriptive  right  could  be  established  on 
that  title,  so  as  to  excbade  a  third  party  obtaining  a  compietod 
feudal  title  from  the  same  atdhor,    I  don't  say  how  t^  migfat 
be,  seeing  no  precise  authority  on  it    But  it  is  evidently  a  veiy 
different  thing  to  say  that  it  would  not  exclude  oM«r/Mrfiet  not 
deriving  any  right  from  that  author,  but  raising  up  other  titlei 
all^;^  to  be  preferable  to  his.    In  that  case,  the  feudal  title 
mig^t  or  might  not,  according  to  drcimistaiices,  exclade  tite 
personal  right,  as  long  as  no  prescription  was  in  the  way.   Bnt 
I  should  think  it  a  dear  matter  that  it  would  not  oremte  a 
prior  personal  right  fortified  by  prescriptive  possession.    Then 
is,  however,  yet  a  remaining  difficulty  in  this  part  of  the  aigmnent 
ef  the  pursuer.    He  assumes,  that  if  he  can  ^ew  that  there 
was  an  original  title  to  this  patronage  in  the  crown,  derired 
from  the  abbacy  annexed  to  the  crown,  that  title  must  be  held 
as  equivalent  to  a  title  by  seisin,  though  none  existed.    I  can- 
not see  any  truth  or  correct  reasoning  in  this  plea.    The  as- 
sumed or  conceded  flw^  is,  that  the  patronage  was  not  held  bf 
any  feudal  title,  and  jMissed  to  the  crown  without  it ;  and,  even 
assuming  it  to  be  otherwise,  the  moment  it  came  to  be  rested 
in  the  crown  it  no  longer  coM  be  a  feudal  subject,  and  migiit 
pass  b^  personal  titles  quite  sufficient  to  create  a  ground  d 
prescnptive  right.    Therefore,  howsoever  it  came  to  Lord  Home, 
there  is  no  absurdity  or  anomaly  in  the  idea,  that  in  one  wtj 
or  another  he  had  such  a  title  that  his  disposition  might  be 
sufficient  for  warranting  the  possession  which  foUowed,  uid  bjr 
that  possession  establishing  a  valid  right  by  positive  prescnp* 
tion.    For  I  can  by  no  means  assent  to  l^e  proposition  that  the 
assumption  of  a  right  in  the  crown  is  necessarily  equivalent  to 
a  title  by  seisin.    I  should  rather  say  it  was  quite  otherwise,  and 
that  the  right  being  once  in  the  crown,  even  though  previoody 
feudalized,  might  pass  by  any  competent  form  of  title,  and  eqnalij 
by  personal  disposition  as  by  ch^er  and  seisin.    And  then,  in 
the  question  a( prescription,  how  can  it  be  that,  according  to  the 
principle  of  the  statute  1617,  it  ^uld  be  held  that  the  statote 
shall  not  take  efitet,  merely  because,  by  intricate  iavestigatiafl, 
you  may  make  out  that,  at  some  time  or  other,  thatrig^t  of  pa- 
tronage had  once  been  in  the  crown  ?  If,  indeed,  it  were  true  that, 
in  the  case  of  patronage,  the  statute  do!ss  not  affect  the  rights  o/A« 
crown,  (which,  after  all,  is  the  real  drift  of  me  argument,  con- 
trary to  the  express  words  of  the  statute,)  there  might  be  a 
serious  ground  of  difficulty.    But  this  has  not  been  said,  sod 
cannot  be  seriously  maintained.    And  yet,  if  it  be  not  so  said,  I 
see  not  how  the  argument  can  be  maintained,  any  more  than  it 
might  be  by  any  private  party  founding  on  a  tiUe,  whether  bf 
iufeftment  or  not,  derived  from  some  entirely  different  party, 
antecedent  to  Lord  Home's  disposition.    It  alwi^s  comes  to  the 
same  thing,  whether  the  law  of  prescription  is  to  have  effect  or 
not.   If  it  has,  it  is  the  same  for  all  parties,  once  the  habile  title 
and  the  peaceable  possession  are  established.    Suppose  tiie  csM 
of  a  simple  disjposition  of  a  patronage  by  the  crown,  not  fbl- 
lowed by  infcttment,  but  followed  by  possession  for  centurieh 
could  another  disponee  of  the  crown  evict  that  right?  I  appie* 
bend  clearly  not ;  and  yet  that  is  a  much  stronger  case  than 
that  of  a  party  not  deiu[igj|^^\^p(Ay^  tof^di^KHiee  at- 
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tempting  such  eviction.  A  singalar  view  of  this  point  of  the 
case  hai  been  suggested,  which,  if  I  understand  it,  imports  that 
there  must  be  a  double  prescription,  ^r«t,  forty  years*  possession 
on  a  personal  title,  as  necessary  to  render  it  a  habiie  title  for 
pregcriptiom,  and  then  another  course  0/ forty  i/mrs  to  validate  it 
against  a  claim  founded  on  a  prior  title  alleged  to  be  preferable. 
I  know  not  on  what  authority  this  can  be  said.  No  such  thing 
is  to  be  found  in  the  statute,  and  it  seems  truly  to  amount  to  a 
denial  of  the  general  rule  c^  law  laid  down  by  all  the  autho- 
rities, and  recognized  by  the  Court  in  many  cases,  that  in  rights 
of  patronage,  held  without  seisin,  a  personal  disi>08ition,  with 
forty  years*  possession,  establishes  a  prescriptive  right  under 
the  statute.  It  is  impossible,  therefore,  in  my  opinion,  that 
we  can  now  sanction  snch  a  proposition.  The  main  stay 
of  the  pica  of  the  pursuer  originally  consisted  in  an  as- 
sumption that  the  act  1617  could  not  afltet  the  property  of 
the  crown  annexed  by  the  act  1587,  and  tliat  an  act  of  disso- 
lution was  indispensably  necessary ;  and  on  the  further  assump- 
tion that  this  right  of  patronage  wcu  annexed  to  the  crown,  as 
belonging  to  the  abbacy  of  Eccles.  We  can  scarcely  have  any 
hesitation  now  on  this  point.  The  act  1587  expressly  excepts 
lay  patronages.  But  sorely  the  words  of  the  statute  1617,  ^;>- 
plying  expressly  to  the  crown  generally,  might  have  seemed  a 
sufficient  answer  to  the  plea ;  and  the  concurring  authority  of 
Mackenzie,  whose  statement,  in*  his  ObaervationA,  seems  to  be 
rery  Mttk  affected  by  the  sentence  in  his  Institute — Stair  and 
Is^rskine  may  surely  be  thought  sufficient  to  settle  the  point, 
that  the  statute  does  apply  to  the  annexed  property  of  the 
crown,  notwithstanding  a  rash  expression  in  Stewart*s  Answers 
to  Dirleton,  contrary  to  the  assumption  in  Dirleton*8  Doubt  it- 
self and  foreign  to  the  matter  of  the  question  stated,  which 
evidently  had  reference  to  the  negative  prescription.  But  this 
is  put  out  of  all  doubt  by  the  act  of  sederunt  1630,  in  which 
the  officers  of  the  crown,  and  the  Court,  equally  held  it  to  be 
unquestionable  that  the  act  did  apply,  and  was  distinctly  intend- 
ed to  apply,  to  the  annexed  property  of  the  crown,  and  that 
the  prescription  could  only  be  interrupted  by  a  positive  pro- 
eeeding  adopted  on  the  pcurt  of  the  King  within  the  thirteen 
years  allowed  by  the  statute ;  and  by  the  two  reported  cases 
mentioned  by  the  JustiocrClerk,  which  proceed  on  the  same 
dear  assumption  (Mor.  11,298.)  There  might  have  been  much 
reason  to  doubt  the  legality  or  the  effect  tJthat  extraordinary 
proceeding,  but  it  was  connrmed  by  the  act  1633.  It  certainly 
could  not,  in  any  view,  go  fkrther  than  to  keep  the  matter  open, 
in  any  particular  case,  ror  forty  years  from  the  date  of  the  pub- 
lication in  1630.  It  cannot  bcMir  on  the  present  case  otherwise 
than  as  it  demonstrates  that  the  act  1617  was  universally  held 
to  apply  to  the  annexed  property.  If  it  were  necessary  to  the 
result,  the  i^ea  fails  in  the  other  branch  of  it.  There  is  no 
evidence  to  satisfy  the  Court  that  this  patronage  ever  was 
annexed  to  the  crown.  It  is  said  that  it  was  not  a  patronage 
pfToperly,  but  a  benefice  of  the  priory  of  Eccles.  This  would 
rather  prove  the  reverse  of  the  proposition.  But  what  occasion 
or  competency  is  there  to  inquire  into  it.  Above  a  hundred 
years  ago  Loid  Home  held  it.  He  conveyed  it  to  Mr  Graham 
by  disposition  in  1732 ;  and  it  was  settled  by  marriage-contract 
in  1760.  Ex  hypothesi,  prescription  has  long  run.  And  what 
competency,  then,  is  there  in  the  crown  or  any  one  else  now 
alleging  annexation  at  an  earlier  period,  any  more  than  there 
would  be  in  alleging  any  other  defect  or  nullity  in  Lord 
Hoine*8  title.  I  see  no  competency  in  the  inquiry.  On  the 
second  part  of  the  case — the  question  of  possession — ^I  have  no 
doubt  that  the  acts  of  possession  here  established  are  quite 
sufficient  to  sustain  the  prescriptive  right.  There  may  bo  pos- 
session of  a  right  of  patronage  in  various  ways.  But,  no  doubt, 
the  chief  use  <i(  it  is  in  acts  c^  presentation  to  the  benefice. 
Now  here — though,  upon  the  first  vacancy  after  1732,  which 
happened  in  1743,  the  settlement  was  allowed  to  take  place  by 
pc^mlar  call,  Mr  Grajiam  concurring  in  it,  according  to  the  prac- 
tice very  common  at  that  period,  and  which  had  been  followed 
on  die  previous  vacancy  in  1 722 — ^there  are  three  distinct  acts  of 
pregwiUtion,  in  1 765, 1 783,  and  1 796,  IbUowed  in  each  case  by  the 
indoetioa  and  kmg  possession  of  the  presentee  as  minister  (HT  the 
niffi^ ;  and  more  than  forty  years  nad  elapsed,  even  from  the 
loMt  of  those  dates,  before  the  present  action  was  raised  in  1842. 
It  k  evident,  therefore,  tiiat,  according  to  all  the  authorities, 
thatfo  b  I7  tiwie  acts  the  most  abundant  possession  which  can 
b^snivilBd  In  aaiy  such  case.  But,  in  addition  to  this»  it  is  shewn, 
fiom  the  records  of  the  Teind-Court,  that  in  two  several  pro- 
of loeali^,  in  1774  and  1810,  first  Mr  William  Graham, 


and  then  Mr  James  Graham,  were  expressly  recognized  as  the 
patrons  and  titulars  of  the  parish  ;  and  in  the  first  of  these  in^ 
stances,  an  important  privil^fe  attached  to  the  right  of  patron- 
age was  asserted,  exercised,  and  given  effect  to.  If  any  thing 
more  were  wanting,  the  negative  fact  would  be  conclusive,  that 
neither  in  1722,  nor  in  1743,  nor  on  any  of  the  three  successive 
vacancies,  in  1765,  1783,  and  1796,  nor  in  any  of  the  processes 
of  locality,  was  any  claim  to  the  patronage  put  forward  on  the 
part  of  the  crown.  In  such  circumstances,  a  more  complete 
case  of  positive  prescription  of  such  a  right  can  hardly  be  con« 
c^ved.  An  attempt  is  made,  indeed,  to  impeach  the  validity 
of  the  acts  of  presentation,  on  the  ground  that,  in  two  of  them, 
those  of  1765  and  1783,  there  was  a  special  personal  disqualifi" 
cation  in  the  two  Mr  Grahams,  and  that  the  parties  who  pre- 
sented were  trustees  for  them.  The  defenders  say,  truly,  that 
there  is  no  evidence  of  the  facts  on  which  the  objection  is  found- 
ed ;  and  it  is  not  a  little  doubtful  whether  it  could  have  been 
sustained,  even  though  it  had  been  raised  at  the  time.  But 
what  relevancy  is  there  in  the  statement  in  a  question  of  pre- 
scription like  the  present?  The  question  is,  whether  acts  of 
presentation  were,  as  matter  of  fact,  exercised  under  the  title  of 
Graham  of  Airth  ?  If  any  of  those  acts  were  liable  to  any  chal- 
lenge or  objection,  on  personal  objection,  they  were  not  in  fact 
challenged  or  objected  to.  The  ministers  were  all  inducted  into 
the  benefice  in  virtue  of  them.  All  and  each  of  them  were 
far  beyond  the  years  of  prescription  before  the  date  of  this  ac- 
tion, even  if  that  were  necessary  to  exclude  such  a  diallenge 
now ;  and  the  ministers  so  inducted  had  successively  hadfuUpos" 
session  of  the  benefice  for  at  least  seventy-seven  years.  I  appre- 
hend tfaiat  such  possession  was  possession  for  the  patron ;  that 
that  simple  fact  establishes  possession  under  the  title  of  patron- 
age ;  and  that  it  is  now  altogether  incompetent  to  inquire  into 
such  grounds  of  objection  to  the  particular  acts  of  presentation. 
Lord  Cockbum, — ^Tbe  whale  case  of  the  pursuer  depends  upon 
the  fact,  that  this  patronage  was  anciently  feudalized  in  the 
hands  of  the  crown.  It  was  so,  he  says,  by  its  having  formed  a 
portion  of  the  priory  of  Eccles,  which  devc^ved  on  the  crown 
at  the  Beibrmadon,  or  at  least,  by  its  having  been  annexed  to 
the  crown,  no  matter  how.  If  I  could  not  decide  the  question 
before  us  without  knowing  the  exact  truth  of  this  statement,  I 
should  require  more  information  than  we  have  even  yet  ob- 
tained— and  no  wonder — ^for  the  de&mder  has  expressly  declined 
(p.  28)  to  go  into  historical  researches,  which  he  thinks  he  has 
a  plea  to  exclude.  But  I  desire  no  further  investigation,  be- 
cause I  hold  all  this  matter  to  be  superfluous  and  irrelevant.  Its 
introduction  into  the  discussion  has  only  given  an  air  of  difil- 
culty,  and  perhaps  even  of  mystery,  to  a  cause  which,  when 
confined  to  its  proper  merits,  is  exceedingly  simple.  The  de* 
fender  hcAda  this  patronage  under  a  grant  from  a  private  party* 
The  deed  does  not  state  or  imply  that  the  patronage  had  been 
acquired  from  the  croir»,  <mp  had  ever  belonged  to  it.  On  the 
contrary,  it  contains  statements  and  provisions  rather  of  an 
opposite  tendency.  All  that  it  sets  forth,  with  respect  to  the 
d5sponer*s  title  to  dispone  is,  that  he  is  the  **  undoubted  owner" 
of  the  patronage.  The  defender  and  his  predecessors  have  pos- 
sessed upon  this  disposition  for  above  forty  years ;  at  least  I 
hold  this  to  be  the  fbct.  He  has  not  possessed  upon  a  seisin^  but 
only  upon  a  personal  title.  A  personal  title,  however,  is  sufficient 
for  the  prescnption  of  a  patronage.  Now,  I  do  not  require  to  go 
beyond  this  single  and  well-established  principle,  that  possession 
for  forty  years,  upon  an  adequate  title — no  matter  what  it  may  hap- 
pen to  be — excludes  all  discussion  of  alleged  pre-existing  fiaws.. 
I  am  not  aware  that  this  principle  is  even  attempted  to  be 
questioned  in  its  application  to  the  case  of  a  private  party.  Sup- 
pose that  the  crown  was  not  here,  but  that  the  pursuer  was  an 
individual  to  whom,  were  it  not  for  the  defender's  prescription^ 
this  patronage  would  belong, — I  do  not  understand  it  to  be 
maintained  that  this  private  party  could  disturb  the  prescriptive 
title,  by  getting  into  objections  which  would  have  been  irre- 
sistible if  stat^  before  the  forty  years  had  expired.  In  the  case 
of  all  other  olijections,  except  thatof  foudalization,  the  defender 
himself  does  not  mafntain  this.  In  law  and  in  justice  tlicre  can 
be  no  stronger  objections  to  a  title  than  that  it  proceeded  from 
firaud,  force,  incim^ty,  or  a  non  domino.  These  arc  the  greatest 
flaws  that  can  exist.  Tet  it  is  admitted,  or  at  least  it  is  certain, 
that  pr^cription  excludes  the  statement  of  them  all,  and  in- 
deed that  this  is  its  very  purpose.  It  seems  to  be  imagined 
that  there  is  something  feeuliar  in  the  objection,  that  the  per* 
sonal  title  is  hiconsistent  ^Mt  an  ancient  fsudalSzation,  But  I  see 
no  pecdlarity  in  thur  woiteT^r.    A  personal  riefe  6eiii^  sufficient 
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Ibr  Uie  prescription  of  a  patronage,  wbnt  rluirit)  is  there  in  the 
flection  of  pmvlinu  fhHhlizntv/H  Ihftt  ahouUi  let  it  in  m  an  ob- 
jecttoo  after  forty  ytsUB  ?  I  lukve  no  idea  that  the  feudal  title 
widioal  jjossession  could  Ix?  pfcfcrred  to  the  perwnal  one  with 
it.  If  this  lie  the  law  betwtM^n  two  private  parties,  I  eee  no 
gtyund  for  any  distinetion  in  fsivour  of  the  crown.  The  statute 
enact  a  none ;  on  the  contrary,  it  aeeures  parties  against  trouble 
Bfter  forty  years,  even  from  **  hia  RlflJMty."  Even  as  to  the 
crown,  iteitcludefi  every  objectinn  oJtcept  that  erf  forj^ery.  Ac- 
cordingly when,  in  1630,  the  crown  availed  itself  of  the  statu- 
toiy  perbiissitm  to  interrupt  current  or  past  preseriplions,  iV 
made  iis&rt  of  intfj-niption  iitclude  patronfiges  nnd  til]  iu  annextwl 
property,  a  fact  whidi  sceuiii  to  ine  perfectly  conclusive,  Por  I 
cannot  nuppo^e  that  the  adviser*  of  the  crown  would  have  mado 
it  reach  pmpertj^  fl^jainst  which  preacription  could  not  operate. 
Tills  proceed iiijT  ibewn  what  was  understood  near  tlic  time  of 
the  Stat  I  It  IN  It  disposed  of  alUliat  is  said  about  ancient  anneica- 
lion,  in  so  far  as  the  assumed  fact  of  annexation  is  em* 
ployed  to  shew  t/nttthft'£  must  uecessanftf  hnv^  fuejiaJhiMizatioii. 
Let  it  be  assumed  that  feudal ization  in  the  hnnds  of  the  crown 
liad  at  one  time  t4iken  place.  lYliat  then  P  The  forty  yearg' 
poafiession  excludes  all  oomsideratiou  of  tlrnt  fact.  And  besides, 
there  is  nothing  in  the  defender's  title  to  connect  him  with  the 
crown-  And  surely  it  will  not  be  contended  that  feudal ization 
by  one  parf}/,  can  be  listened  to  in  opposition  to  prescription, 
upon  an  adequate  title,  by  a  different  lutrt^.  This  would  jost 
be  to  deelftre  that  poasession  upon  a  personal  title,  though  it 
had  oxtendeil  to  «  tlmusdnd  years,  aflbrdt^fl  no  security  against 
i!it!  objection,  tiuit  still  there  had  been  a  prior  period  at  which 
the  right  bad  been  feudalized  in  the  bands  of  some  party  or  other* 
If,  again,  the  fact  of  annexation  be  used  to  found  the  plea  that 
therf>  can  Ije  no  prescription  in  the  face  of  a  puUtr  sttttute^  there 
are  two  aa^wers  to  ttiis.  One  i%  that  the  case  of  Forbes  (29  th 
November  1827)  fthcws  that  prcflcription  is  eonelusive  against 
even  the  violation  of  an  act  of  parliament-  HjuI  it  not  been  for 
this  decusion,  however,  I  should  think  tliia  tiuestionablc.  The 
other  answer  is,  that  there  is  no  absohite  illegality  in  a  dlnposi- 
tk»i  by  the  crown  of  its  annexetl  property.  There  mtty  hare 
been  a  dissolution.  The  pursuer  challenges  the  defender  to 
produce  one  here.  But  he  forgets  that  he  ts  tteyond  the  £6rt/ 
years.  The  defender  is  bound  to  produee  nothing  esceept  an 
aflequate  title  and  pc^aession.  The  prescription  operates  On  the 
principle  that,  if  the  objection  hail  been  stated  in  due  time, 
every  thing  would  have  been  found  to  be  tight,  lu  the  case  of 
Buccleucb  (30th  November  1836)  the  judgment  was  in  sub- 
stance that  prescription  of  a  patronage  ctiuld  not  tie  escaped 
from  by  an  undiRsolved  annexation*  It  has  been  argucti  that  the 
defender's  own  title  sbews  tliat  his  authors  nmler^t^od  that  it  had 
been  feudali»^L  I  see  no  evidence  of  this  fact*  But,  at  any 
rate,  their  understanding  would  be  perfectly  immaterial.  Tlic 
title  contains  some  of  the  apparatus  by  luejins  of  whleh  a  feudal 
entry  with  the  ert)wn  might  have  been  atiempteil.  But  still 
an  efibetual  personal  disfKjsition  was  obtained  ;  and  the  force  of 
this  cannot  bo  impaired  by  any  Bu;>erfluous  matter  with  which 
It  may  hap|>L?n  to  be  conueetetL  I  have  only  to  aiKU  that  this  very 
identical  question  seems  to  me  to  have  been  decide*!  against  the 
pursuer  in  the  case  of  Btewart,  in  1810.  It  is  true  that  it  was 
there  disco vereil  at  last  that  Uiere  was  a  fgudal  title.  But  be- 
fore this  discovery  was  made,  and  while  it  wils  still  a  competi- 
tion betwet^n  the  arnvn  and  a  private  party,  who  bad  preacriljed 
upon  what  wim  then  supposed  to  be  ^piraonal  titie^  a  judgment 
was  pronounced  in  favour  of  the  prescription. 

The  Court  Jiccordingly  assoilzied  the  dcfetider. 

Pursuer's  Authorities. — Ilecords  of  GrcAt  Se-al,  B.  45,  No,  91  ; 
7th  Nov,  IfiOj).  Htalr,  ii.  8^  35.  Thomson's  Acts,  vol.  iv,  p, 
13L  Earl  of  Galloway,  17th  Jan.  17at> ;  Elcliies,  ii.  3^8.  Ilio 
King's  Advocate^  asth  Feb,  1669  ;  Diet.  7875.  Magistrates  of 
Peebles,  25th  Nov.  iSOOj  Hume,  JJ^7.  EhinIop*s  Par,  Law,  p.  19B, 
I  45.  ed.  1835,  Binkton,  ii-  X  18.  M'lJouald,  26th  Feb.  1828, 
Alexander's  Abriiignient  of  Statutes,  p,  135.  Whilfordj  9th 
March  1630;  Diet,  98^3.  Urtjuhart,  27ih  June  1752;  Diet 
9i)15,  Ersk,  ii,  G,  19.  Bells  Frin.  §  836.  Ersk,  iL  3^  44. 
Lockhart  of  Lee,  10th  Julv  17SI  j  Diet.  9913.  Dick,  2yth  Ju!y 
I75i ;  Diet,  9954.  Karl  of  Jlonie,  23th  July  1758  ;  Diet.  10,777. 
Mjbptcrat«a  of  Peebles,  25tb  Nov,  1800;  Hume,  457.  Presbytery 
of  Fi^ley,  lOth  Aug.  1770  ;  Diet.  90fi«.  llav,  2.')tb  Feb,  1749  j 
Diet  9911,  Eari  of  Iladdin^gton,  30th  June^l77S  j  Diet,  9940, 
Crai^^  lib.  1,  dteg,  Iti,  Forties  on  Tithoa,  6B,  Ersk.  ii.  8.  B5, 
IraTj'i  do^  p.  IDS,  note  LIS.    Hope'i  Minor  Prin.  ii.  p.  92,  |  B. 


Craig,  lib,  i, dieg.  1,%  1 1»  4, 5. and  17.  Act  1455, Tborason'i cd. ii. 
42;  1503,  do.  ii.  253;  1540,  do.  ii.  360;  15ST,  do.  iij,  431  \  l^i 
do,  iv,  64  ;  1 597,  do.  iv.  131 ;  1 633,  do,  t,  27.  StAir,  ii  3,  S5  j  4  ^ 
10,  Ersk,  iii  7,  14.  Bankton,  ii,  13,  11.  Stewart's  Ans^Sl^ 
Hope^s  Minor  Prin,  i.  13,  |  15,  18,  24,  Ersk.  L  3,  15|  ii  «,  It. 
Earl  of  Fife,  21  st  Jan.  1831 ;  Sh/s  Teind  Cases,  2S4. 

l>ffender's  Authorities.— Duke  of  Buccleuch,  SOthNtif,  ISK, 
Forbes's  lYostees,  diet  Jan.  1822.  Teind  Records,  B.  57, pp^ 
120,  181,  Ersk,  i,  5,  15;  and  iii.  7,  3,  Stnur  ii,  12,  33.  Bonktii^ 
ii.  8,  91.  Dunlop*s  Par.  Law,  193,  ed.  1835.  Statute  1617,  t 
12.  Farquharson,  2d  Dec,  1679;  Diet,  10,879,  Solicitor  aT 
Teinda,  4th  May  1797;  Hume.  455.  Gleugarry,  2SthFeb,imi 
Belt's  Prin,  738,  §  2006.  10  Anne,  C,  12,  §  6.  Erskino,  \m 
Aug,  1770;  Diet.  9970.  Presbytery  of  Inveruesa,  10th  Jooi 
1823,  Forbes,  29th  Nov,  1827.  Scott,  Isl  July  1779;  ffict 
13,519.  Munro,  19th  May  1812  j  F,  C,  Dunlop*s  Par,  I^*» 
210,  I  45,  ed,  1841.  Dirlcton,  313,  Pre^crip,  »gt.  King.  M 
of  Sederunt,  March  1630.  Mackenzie's  Obaer.  348,  372.  Eftt 
iii,  7,  31,     Stair,  ii,  12,33, 

Jjyrd  Ordinary^  Cwkburn.^F^ar  £A«  CV^rft*  I^ord  AdrcciJi 
(McNeill),  Penney,  BaiUte;  W,  H.  Sands,  W.S.,  Amnt-fw 
Mr  Graham^  Rutherfnnl,  Dun  das ;  Dundas  and  Wifsoo,  C^S 
Agents.^For  i>«*«V  Tmsteef,  Wbiglmni ;  E.  S,  Wyld,  W.S, 
Ag^m.^T.  CVc/i-— [F.L,M,H,1 


I 


12th  Decet}}h€r  IBU. 
EiasT  Division,— (J,C,) 

Ko,  35, — Uailton  and  Forsyth,  FttrBtterSj  i\  Wiisonf 
and  CoMTAiiYj  Defenders, 

Mandate — Assignation— Bona  Fide»— Proceas— J^f  Pf^^  i 
an  action  having  gr*ihitd  tm  ex  fade  a^tohilti  ttt^^malm  9/ 1* 
ctatjii,  and  the  asstgriee  hoping  been  msied  for  km  ni^ist  ik* 
Vottrtf  douUinq  Utt  bona  fides  0/  (Aa  ass^fnamn,  rtfw^  b 
liberate  the  cedent  frotA  tlif  acliun  ;  tmd,  on  his  ieavitig  the  mviir}, 
ordained  Mm  to  sisi  a  tn/tndcitnry. 

Rail  ton  raised  aa  actinn  against  Wilson  and  Omd- 
pany.  In  the  courae  of  the  process  he  gn^*"^*"^  *^ti  flSr 
signalioa  of  his  claim  in  favour  of  Forsyth,  which  bftre 
to  have  been  made  in  consideration  of  a  smn  paid,  ^^^ 
was  ex  facie  absolute.  The  Lord  Onlinary  »*lited  iIhi 
assignee  as  a  party  to  ihe  procesa,  for  hb  inter(5?t,  buJ 
declined  to  let  Railton  out  of  the  f^rocess.  After  i^ues 
had  been  adjusted,  and  the  record  closted,  Raflt<m  lefl 
the  country.  Notice  of  trial  havinj^  been  given,  ^i' 
son  nnd  Company  moved  that  Rnilfon  should  ^i 
mandatory,  and  plmded — That  a  record  had  t)C*en  modf 
up  and  closed,  to  which  Railtoa  and  Forsyth  wm 
parties ;  that  that  interlocutor  was  final ;  that  Msukoii 
was  therefore  a  party  to  the  judicial  contract  of  litis cuii' 
testation  ;  and  that  Forsyth  was  a  m:in  of  slraw,  to  wbtuo 
Railton  had  assigned  an  action  which  he  had  dj^cotcicd 
to  be  desperate. 

Railton  pleaded — ^That  the  ossignalion 
and  bona  fde ;  that  I  he  c  fleet  of  the  lx>rd  Onlln 
keeping  Idm  as  a  party  to  the  action  was  siiapl)'  tbi 
he   might,   if  the  action  were   uusacetssful,  he  fo*] 
liable  in  the  expenses  incurrtHl  prior  to  the  date  of ' 
assignation  to  For?yth;  that  he  was  not  in 
and  therefore  could  not  be  culled  on  to  sist  a  ] 
tory. 

The  Court  having  called  in  the  Lord  Ordjuarr, 
his  reasons  for  keeping  Railton  (U9  a  party  10  thi*  j«r^ 
cess;  and  hta  Lordship  Imving  explnincd  that  he  thou^ii' 
in  the  circuai stances,  that  tlie  a^siif nation  wjis  euffi- 
clous;  and  that  therefore,  thoiidi  Ivi-  bml  ^\-uA  ilrf 
afisigaee  for  his  interest,  he  had  rr  iu  td  u^  hh^ni^ 
Railton  from  the  actii^^^  by  Vj 
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The  Court  ordered  BaUton  to  sist  a  mandatory  in 
fourteen  days. 

Lord  OrdtMcajf  Cunin^ame. — For  Wilaon  and  Co^  Dens ;  W. 
Hatchiaon,  AffML — ForJRaiiton, Bnchanan ;  John CuUen,  Agent, 
Juiy  C/eriL— [J.C] 


12M  December  1844. 


Sboohd  DnasioK.— {F.L.M.H.) 

No.  36. — J.  D.  Milne  (Black's  Trustee)  Pureu^^  v. 

W.  A.  Welsh,  Defender. 

Process — Judicial  Bemit — A  party  concurring  in  a  remit  far  the 
cmion  o/Ajnerican  counsel  tu  to  the  law  and  practice  (yf  South 
Carolina  on  a  certain  aueetion — held  not  entitled,  on  an  adverse 
opinion  being  returned  by  an  eminent  counsel  of  New  York^  to 
have  a  new  remit  to  lawyers  in  South  Carolina. 

Process — Proof— Production — A  party  who  in  the  closed  record 
maintcUned  that  a  document  produced  was  a  protest  for  non-cuxept" 
ance  according  to  the  law  of  America — held  not  entitled^  on  the 
tbcument  being  shewn  not  to  be  so,  to  dehy,  to  enable  him  to  pro- 
cure  such  a  protest  from  America. 

John  M'Dougald,  grocer  in  Inverness,  hj  a  bill, 
dated  23d  January  1841,  ordered  Mrs  Jane  Wightman, 
Chamber  Street,  Charleston,  South  Carolina,  twenty- 
one  days  afler  sight,  to  pay  to  W.  A.  Welsh,  Esquire, 
or  order,  the  sum  of  £327.  5.  5.  sterling.  The  bill 
TFAs  indorsed  by  Welsh,  and  passed  through  a  variety 
of  hands.  On  10th  May  1841,  it  was  presented  for 
acceptance,  which  was  refused.  It  was  thereupon 
noted  for  non-acceptance.  On  3d  June  thereafter  it 
was  presented  for  payment,  which  was  also  refused.  It 
was  then  protested  for  non-payment  Notices  of  the 
non-acceptance  and  of  the  non-payment  were  sent  to 
Welsh  by  the  notary  in  America.  The  bill  was  as- 
signed over  by  the  holder  in  America  to  James  Black, 
merchant  in  Aberdeen,  for  recovery.  He  raised  an 
action  against  Welsh  in  the  Sheriff-Court  of  Inverness 
for  payment.  Welsh  defended  himself  on  a  variety  of 
grounds,  and  inter  aUa  pleaded,  that  the  bill  had  not 
been  duly  negotiated,  in  respect  it  was  not  protested  for 
non-acceptance,  and  that  no  instrument  of  protest  for 
non-acceptance  had  been  produced. 

Black's  estate  having  been  sequestrated,  J.  D.  Milne, 
advocate  in  Aberdeen,  was  chosen  trustee,  and  sisted 
himself  as  pursuer. 

The  Sheriff  pronounced  an  interlocutor  deciding  in 
effect  for  the  pursuer.  Welsh  advocated.  On  the 
cause  coming  before  the  Lord  Ordinary,  the  counsel 
for  the  parties  prepared  and  signed  a  joint  case  for 
the  opinion  of  American  counsel,  which  concluded  by 
putting  two  queries,— 

**  Isty  l&y  the  law  and  practice  of  America,  as  recognized  bj  the 
iodgments  of  the  Courts,  is  a  protest  for  non-aoceptance  of  a 
Dill  of  exchange,  in  the  terms  and  xmder  the  circumstances  of 
that;  in  question,  necessary  to  preserre  recourse  at  the  instance 
of  the  holder,  or  of  one  in  right  of  the  holder,  against  the  payee 
and  first  indorser  ?  and,  2<(  Is  the  document  produced  a  valid 
instrument  of  protest  for  non-acceptance  and  non-payment,  ac- 
cording to  the  practice  of  South  Carolina,  as  recognized  hy  the 
deeiaions  of  the  Courts,  or  is  it  an  instrument  of  protest  for  non- 
payment merely  ?" 

The  Lord  Ordinary,  on  20th  March  1844,  pronounced 
an  interlocutor  approving  of  the  joint  case  prepared 
and  adjusted  by  counsel,  and  authorizing  the  same  to 
be  innsmitted  to  America,  and  laid  before  an  eminent 
bairifler  in  New  York  for  opinion.  The  case,  as  ap- 
pr^f^d  0^  was  sent  by  the  agents  to  I^lr  Law,  solicitor 


in  London,  to  be  by  him  transmitted  to  New  York, 
Mr  Law  sent  it  to  Mr  Blunt,  solicitor,  New  York, 
desiring  him  to  take  the  opinion  of  the  Federal  At- 
torney-Greneral,  ^^  or  some  other  like  eminent  counseL** 
Mr  Blunt  returned  the  case,  stating  he  had  consulted 
Mr  John  Duer,  counsellor-at-law.  New  York,  instead 
of  the  Attorney-General, 

"  with  the  view  of  obtaining  an  (pinion  which  would  more  readily 
command  general  respect.** 

Mr  Duer,  and  Mr  Blunt,  who  likewise  signed  the 
opinion,  certified, 

*<  1st,  That  the  law  and  practice  hi  the  United  States,  with  the 
exception  of  the  State  of  Pennsylyania,  in  relation  to  a  protest 
of  a  bill  of  exchange  for  non-aoceptance,  are  the  same  as  in  Eng- 
land, as  laid  down  in  the  cases  of  Roger  v.  Stephens,  2  Term. 
Bep.  714;  Gate  v.  Walsh,  5  Term.  Hep.  239 ;  Chaters  v.  Bell, 
11  £sp.  Rep.  48;  Orr  t;.  Magennis,  7  East.  Rep.  361;  and 
that,  in  their  opinion,  under  the  circumstances  of  the  case  in 
question,  a  protest  for  non-acceptance  was  necessary  to  preserra 
recourse  at  the  instance  of  the  holder,  or  one  iu  liis  right,  against 
the  payee  and  indorser ;  and,  2d,  That  the  document  produced 
is  not  a  valid  instrument  of  protest  for  non-acceptance  and  non- 
payment according  to  the  laws  and  practice  of  South  Carolina, 
but  that  it  is  m^ely  an  instrument  of  protest  for  non-pay- 
ment.'* 

On  this  opinion  heing  returned,  and  the  case  coming 
again  before  the  Lord  Ordinary,  the  pursuer  objected 
to  the  mode  in  which  the  opinion  had  been  taken,  and 
likewise  moved  for  delay  until  he  should  hear  from  the 
notary  in  America. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

^  5th  July  1844.^The  Lord  Ordinary  having  formerlv  heard 
the  parties  upon  the  cause,  and  afterwards  upon  the  objection 
to  the  mode  in  which  the  opinion  of  American  counsel  was 
taken,  and  also  upon  the  motion  for  delay  until  the  respondent 
should  hear  from  Mr  Horsey,  the  notary  employed  to  protest 
the  bill  in  question,  and  now  upon  the  renewal  of  that  motion,^- 
Repels  the  objection,  and  reftises  the  said  motion :  Farther,  ad- 
vocates the  cause,  recals  the  interlocutor  of  the  Sheriff  com- 
phdned  of;  and,  in  respect  of  the  said  opinion,  assoilzies  the  ad- 
vocator from  the  conclusions  of  the  action,  and  decerns.  And 
having  heard  parties  upon  the  motion  of  the  advocator  for  ex- 
penses, finds  the  respondent  liable  in  expenses  both  in  this  Court 
and  in  the  Inferior  Court ;  and,  befbre  answer  as  to  any  modi- 
fication thereof  remits  the  account,  when  lodged,  to  the  auditor, 
to  tax  the  same  and  report** 

The  pursuer  reclaimed.  On  the  case  being  heard, 
the  pursuer  submitted  that  the  matter  must  be  regu- 
lated by  the  law  of  South  Carolina;  that  he  was  in"> 
formed  by  the  notary  at  South  Carolina  that  the  law 
there  was  different  from  that  stated  by  the  lawyers 
of  New  York,  as  might  be  instructed  by  the  evidence 
of  the  lawyers  and  bankers  of  South  Carolina ;  that 
the  opinion  returned  was  not  to  be  held  as  condusive 
on  the  law,  and  that  a  case  should  be  sent  out  for  the 
opinion  of  lawyers  at  South  Carolina.  At  all  events, 
he  submitted  that  the  case  should  be  delayed  until  he 
should  obtain  a  protest  for  non-acceptance  from  the 
notary  in  America. 

Lord  Cockbum,—ThB  pursuer  did  not  reclaim  against  the 
Lord  Ordinary's  interlocutor  appointing  the  opinion  to  be  sub- 
mitted to  a  barrister  at  New  York. 

Lord  Monereiff.—I  think  both  parties  must  be  bound  by  the 
opinion  of  the  lawyers  at  New  York.  Tb^  both  agreed  to  take 
such  an  opinion  firom  lawyers  there,  knowing  that  these  lawyers 
would  require  to  examine  into  the  law  of  South  Carolina  upon 
the  point.  These  lawyers  have  done  so,  and  have  rotumed  their 
opimon,  which  is  quite  distinct.  I  don*t  think  we  need  any 
fhrther  opinion  in  the  matter.  If  this  party  wished  the  opinion 
of  lawyers  at  South  Carolina  to  be  taken  in  preference  to  that 
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of  thoiie  at  New  York,  he  should  hsre  otijected  to  the  Lord  Or- 
dinary*!) interlocutor  auth(Hizing  the  case  to  be  sulnnitted  to  the 
lawyers  at  New  York. 

Lord  Medwun, — ^This  is  just  a  judicial  contract  between  the 
parties,  and  tney  must  be  bound  by  it.  I  can  see  no  irregularity 
in  tlie  mode  of  taking  the  proof. 

Lord  Moncreijf. — If  we  saw  any  mistake  on  the  face  of  the 
opinion  returned,  the  case  might  bo  different,  but  when  the  an- 
swers are  directly  in  point,  I  can  see  no  reason  for  sending  it 
back,  especially  when  the  second  query  recognizes  the  di&r- 
ence  between  the  law  of  New  York  and  Soutli  Carolina. 

Lord  Justice- Clerk, — I  agree  with  your  Lordships  on  that 
point  and  on  the  other,  iriz.,  the  motion  for  delay,  I  think  the 
party  is  excluded  by  the  shape  of  the  record.  The  record  as 
cIo6^  perils  the  case  on  the  document  produced  being  a  sufB- 
cient  protest  for  non-acceptance.  I  do  not  think  it  wUl  do  for 
the  party  now  to  turn  round  and  say,  this  is  not  a  protest  for 
non-acoeptance ;  but  wait  till  I  hear  jfrom  America,  and  I  will 
produce  a  protest  for  non-aoceptanoe.  I  think  we  cannot  dday 
the  case. 

Lord  Medwyn. — He  has  not  even  the  protest  at  the  bar.  I 
concur  on  this  second  point. 

Lord  Cockbum. — I  agree  with  your  Lordships.  I  am  not 
sorry  to  exhibit  this  example,  that  parties  may  see  that,  when 
they  make  judicial  remits,  they  may  rely  on  their  being  en- 
forced. The  parties  just  joined  in  a  reference  to  the  opinion  of 
Kew  York  counsel,  and  they  must  be  bound  by  it. 

The  Court  adhered* 

Lord  Ordlnaru,  Wood. — Act  Cowan,  C.  Robertson;  Greigand 
Morton,  W.S.,  Agents. — Alt.  Logan ;  James  Stuart,  S.S.C.,  Agent. 
— R,  CVerit.— rFX.M.H.1 


13th  December  1844. 
Second  Division. — (F.L.M.H.) 
No.  37. — ^Mrs  Ann  C.  Gilchrist  or  Norris  and  Hus- 
band, Pursuers^  v,  Mrs  J.  Gilchrist  or  Marshall 
and  others,  Defenders. 

Process-^ury  Trial— Statute  55  Geo.  HI.  c.  42,  §  8— Verdict 
— Decree — Beduction — After  a  party  had  allowed  a  verdict 
taken  against  her  by  defauU  to  becoitte  final,  and  be  applied,  and 
deaee  for  expenses  pronounced  and  extracted — Held  tncompetent 
thereafUr  to  set  aside  the  verdict  and  decrees  of  Court  by  reduction, 
on  the  grounds  thai  the  default  was  caused  by  poverty  and  inability 
to  advance  the  necessary  funds  for  the  tried. 

Agent  and  Client — Certificate — ^Process — Decree  in  Absence — 
Opinion,  A  decree  is  not  to  be  held  as  in  absence  where  a  defender 
c^jpears  in  the  case  by  an  agent  acting  without  a  license. 

James  Gilchrist,  builder  in  Edinburgh,  died  in  Sep- 
tember 1826,  leaving  considerable  heritable  property 
in  Greenside  Street.  His  brother,  the  late  Robertson 
Gilchrist,  made  up  a  title,  by  service,  as  his  nearest 
and  lawfid  heir  of  line  and  of  conquest,  and,  in  March 
1827,  was  infeft  in  his  heritable  property. 

In  1832,  Mrs  Norris  expede  a  general  service  as 
nearest  and  lawful  heir  to  the  said  James  Gilchrist,  but 
this  service  was  never  retoured  to  Chancery.  In  1839, 
she  expede  another  general  service  to  him,  which  was 
duly  retoured  to  Chancery. 

In  September  1839,  the  pursuers  brought  a  reduc- 
tion of  Robertson  Gilchrist's  service  and  title.  He,  on 
the  other  hand,  brought  a  reduction  of  Mrs  Norris's 
two  services.  The  two  processes  were  conjoined,  and 
a  record  was  made  up  and  closed. 

During  the  dependence  of  these  actions,  Robertson 
Gilchrist  died,  and  the  present  defenders,  as  his  repre- 
sentatives, were  sisted  in  his  room. 

Tlie  substantial  point  at  issue  between  the  parties 
came  to  be  the  legitimacy  or  illegitimacy  of  the  pur- 
suer, Mrs  Norris,  who  represented  herself  as  the  law- 
ful child  of  James  Gilchrist  Issues  were  accordingly 
jvrepared  to  try  that  question  by  jury  trial,  and  she  was 


appointed  to  stand  as  pursuer  of  Uie  isBoes.  Hie  defen- 
ders gave  notice  of  trial  to  the  pursuers  by  proviso  for 
the  jury  sittings  in  March  1841.  The  notice  of  trial 
was  served  both  upon  Mr  John  Johnston,  who  had 
acted  as  the  pursuers'  agent  in  the  early  stages  of  tiie 
case,  and  upon  Mr  Alexander  Simpson,  who  had  done 
so  latterly.  Mr  Johnston,  after  having  received  this 
notice  on  the  part  of  the  pursuers,  served  a  notice  on  the 
defenders  that  the  Court  would  be  moved,  on  the  18th 
March,  to  put  off  the  trial  on  account  of  the  absence 
of  a  material  witness.  This  motion  was  refused  by  the 
Court,  and  the  trial  was  ordered  to  proceed  on  23d 
March. 

No  appearance  was  made  for  the  pursuers  at  the  trial 
The  defenders  appeared,  proved  that  due  notice  of  the 
trial  had  been  given  to  the  agents  for  the  pursuers,  and 
a  jury  having  been  empannelled,  they  pronounced  a 
verdict  for  the  defenders. 

After  the  vefdict  had  been  allowed  to  become  final 
under  the  statute,  notice  was  given  to  the  pursuers' 
agent,  Mr  Johnston,  of  a  motion  to  apply  the  verdict 
and  find  the  defenders  entitled  to  expenses. 

On  28th  May  1841,  the  Court,  in  respect  of  the  ver- 
dict of  the  jury,  assoilzied  the  defenders  from  the  con- 
clusions of  Mrs  Norris's  action ;  reduced  Mrs  Norris's 
services  in  terms  of  the  conclusions  of  the  counter  a^ 
tion  raised  at  the  instance  of  Robertson  Gilchrist,  and 
found  the  defenders  entitled  to  expenses.  On  10th 
June  thereafter,  the  Court  decerned  against  the  pur- 
suers for  the  sum  of  £263.  9.  3.,  as  the  taxed  amount 
of  expenses. 

In  August  1 843,  the  pursuers  brought  an  action  of 
reduction  for  having  the  said  verdict,  interlocutor  and 
decree  for  expenses  reduced.  The  reasons  of  ^edu^ 
tion  substantially  were,  that  they  were  obtained  in  ab- 
sence ;  that  owing  to  the  poverty  of  the  pursuers,  Mr 
Simpson,  who  had  for  a  time  acted  as  their  agent,  aboot 
a  fortnight  before  the  time  fixed  for  trial,  suddenly  gave 
up  the  case,  and  that  Mr  Johnston,  who  had  acted  for 
them  in  this  emergency,  was  not  at  the  time  a  qualified 
agent. 

Defences  were  lodged,  and  after  condescendence  and 
answers  had  been  prepared,  cases  were  ordered  by  the 
Lord  Ordinary. 

The  pursuers  pleaded — 

1.  The  verdict  and  judgment  having  proceeded  in  nbsence^cf 
sine  causa  cognita,  and  no  evidence  having  been  led  on  the  only 
point  of  question  in  the  cause,  namely,  the  legitimacy  of  Uw 
pursuer,  Mrs  Norris,  that  question  had  not  truly  become  m 
judicata^  but  fell  still  to  be  settled  according  to  evidence ;  mors 
particularly,  although  a  record  was  made  up  by  the  parties,  tct, 
as  the  question  was  one  which  necessarily  f<dl  to  be  settled  br 
a  jury,  there  could  be  no  presumption  that  the  pursu^v  intended 
to  abandon  the  cause  on  aooount  of  unforeseen  pleat  whicb  had 
appeared  on  the  record.  2.  No  valid  and  regtdar  notice  of  the  triil 
was  given  to  the  pursuers,  and  the  verdict  in  consequence,  and 
in  other  respects,  was  irregularly  obtained.  3.  The  panom 
in  the  circumstances  in  which  they  were  placed,  being  in  poor 
condition,  and  ignorant  of  the  Insii^ffldent  steps  whidi  had  been 
taken  to  attend  to  their  interests,  could  not  prerent  the  niA 
rerdict  and  judgment  in  absence  being  taken  out  against  tbeov 
and  are  not  now  excluded  from  proving  the  l^timaqy  cf  the 
pursuer,  Mrs  Norris. 

The  defenders  pleaded — 
1.  It  is  incompetent  for  this  Court  to  review  upon  the  merit* 
any  decrees  which  have  been  pronounced  in  foro  ccntradkliria, 
upon  any  grounds  which  were  competent  and  omicted,  «r  ff^ 
poued  and  repeUed.    And  by  the  statute  167S,  &  1$,  Itiiibe 
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enacted,  that  ^  where  there  is  onoe  compearanoe  for  any  party, 
and  defences  proponed,  the  decree  shall  be  holden  as  done 
in/orOf  albeit  the  advocate  thereafter  pass  from  his  compear- 
anoe." 2.  After  what  has  taken  place,  it  is  now  utterly  in- 
competent, on  such  grounds  as  these  libelled  or  alleged  by  the 
pursuers,  to  review  on  the  merits  these  final  judgments  and 
decrees,  or  to  enter  into  any  discussion  of  the  merits,  or  to 
appoint  the  defenders  to  satisfy  the  production  as  now  craved. 
3.  As  it  is  provided  bv  the  statute  55  Geo.  ilL  c.  42,  sec  8,  that 
if;  after  a  verdict  shaU  be  returned  by  a  jury,  a  new  trial  shall 
not  be  applied  for  as  therein  directed,  or  shall  be  refused  '*  the 
verdict  snail  be  final  and  conclusive  as  to  the  fact  or  facts  found 
by  the  jur^,  and  shall  be  so  taken  and  considered  by  the  Court 
clt  Session  m  pronouncing  their  judgment,  and  shall  not  be  liable 
to  be  questioned  anywhere,**  it  is  utterly  incompetent,  in  the  pre- 
sent or  in  any  other  form,  to  bring  under  review  the  verdict  of  the 
jury  above  mentioned,  or  to  attempt  to  impeach  or  set  it  aside, 
and  it  is  equally  incompetent  to  entertain  any  of  the  other  rea- 
sons of  reduction. 

The  Lord  Ordinary,  by  interlocutor,  on  18th  July 
1844,  made  avizandum  with  the  cause  to  the  Court, 
adding  the  following  note  : 

**  The  present  case  is  taken  to  report,  as  it  involves  a  question 
of  the  greatest  importance  in  practice ;  while  this  mode  of  ob- 
taining the  opinion  of  the  Court  is  probably  the  most  easy  for 
the  pursuers,  who  represent  themselves  in  extreme  poverty. 

"  The  object  of  the  action,  as  explained  fully  on  record,  is  to 
set  aside  the  verdict  of  a  jury,  returned  in  March  1841 ;  and 
fioal  and  extracted  decrees  of  die  Court,  pronounced  thereon  in 
May  and  June  1841,  being  upwards  of  two  years  previous  to 
the  commencement  of  this  new  process. 

**  The  question  is,  if  the  pursuers  have  stated  any  relevant 
grounds  for  reponing  th^n  against  the  verdict  and  decrees  U- 
heUedon? 

"  The  grounds  of  reduction  insisted  on  by  the  pursuers  will 
be  found  to  resolve  into  these  pleas : — ^That  the  verdict  and  de- 
crees under  reduction  were  in  absence ;  that  this  arose  from  the 
g^ieat  povertif  of  the  pursuers,  in  being  imable  to  advance  the 
accessary  sums  to  their  agent  to  conduct  the  trial ;  and  that 
no  notice  of  the  trial  was  given  to  a  qualified  agent  for  their 
behoof. 

**  The  last  of  these  grounds  of  challenge  the  Lord  Ordinary 
oonoeives  to  be  altogether  unfounded  in  point  of  fact.  The 
porsQ^v  had  an  agent  who  was  known  and  recognized  by  the 
Coort  as  an  established  practitioner,  who  held  the  attome/s 
license  recently  before.  He  acted  for  them  first  in  the  early 
stages  of  the  cause,  and  afterwards  he  received  the  notice  of 
triid,  and  acted  on  it,  having  endeavoured,  on  the  part  of  the 
pursuers,  to  get  the  trial  put  ofi;  from  the  alleged  ahsencc  and 
refusal  of  a  material  witness  in  England  to  attend.  In  such  a 
cade,  it  would  be  a  very  hard  and  unreasonable  doctrine  indeed, 
to  hold  that  any  of  the  notices  required  by  law  to  be  given  to 
the  iqiposite  agent  in  a  suit  could  be  treated  as  void,  because 
it  tsiqed  out  that  the  agent,  while  ostensibly  the  legal  manager 
<^  the  cause,  and  unobjected  to  by  any  of  the  judicial  and  public 
aatborities,  happened  to  have  no  license.  No  precedent  has  been 
fbtnid  to  aflbrd  any  sanction  to  such  a  plea. 

**  The  question  at  issue  then  comes  to  this,  whether  the  ver- 
dict of  a  jury  for  a  defender,  in  absence  of  the  pursuer,  and  a 
decree  of  absolvitor  following  thereon,  can  be  opened  up,  on  the 
ground  that  these  proceedings  passed  bif  default  of  the  pursuer 
m  consequence  of  Ins  poverty  and  inability  to  proceed  with  the 
jKftwn. 

**H  humbly  appears  to  the  Lord  Ordinary  that  this  is  a 
qom^Mon  attended  with  great  difficulty,  and  he  is  hardly  pre- 
rarod  to  tarn  any  decided  opinion  on  it  without  hearing  the 
deliberations  of  the  Court. 

**  On  the  one  hand,  the  enactment  of  the  Jury  Court  Act  of 
i6Uy  56  Geo.  Hi.  c  4S,  §  8,  is  most  express,  dedaring,  *  that 
the  Teidiet  shall  be  final  and  conclusive  as  to  the  fact  or  &cts 
Ibiond  by  the  jury,  and  shall  be  so  taken  and  considered  bv  the 
Court  of  Session  in  pronouncing  their  judgment,  and  shall  not 
be  fiahle  to  be  questioned  anv  where ;'  while,  on  the  other  hand, 
^  W  eCionq^  lepngnant,  at  least  to  natural  justice  and  equity, 
'^  ~  Mjiy  paint  should  be  held  as  res  judicata  which  has  not 
""  f  a^ndicated  by  the  Court  on  a  fidr  hearing  of  both 
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views  which  have  occurred  to  him  on  the  first  consideration  of 
this  important  question  of  form. 

"  1.  In  considering  the  present  question,  the  Court  will  pro- 
bably not  be  disposed  to  lay  it  down  as  an  invariable  and  im- 
perative rule,  that  they  are  precluded,  in  all  cases,  by  the  terms 
of  the  act  of  55  Geo.  liL  before  quoted,  from  giving  a  party  re- 
dress when  a  verdict  has  been  obtained  fh>m  a  jury  by  decep- 
tion or  fraudulent  practice,  or  by  any  unexpected  and  super- 
vening  legal  incapacity  and  inability  of  the  party  prejudiced  to 
attend  to  his  own  interest  at  the  time  of  the  triaL  The  statute 
does  not  supersede  or  abrogate  the  equitable  power  of  the  Court, 
at  common  law,  to  give  redress  and  protection  to  every  party 
iigured  by  proceedings  which  it  is  essential  to  justice  to  cor- 
rect.   But,— 

"  2.  The  question  here  is,  whether  the  averments  of  the  pur- 
suers present  any  specialties  so  peculiar  and  so  clamant  as  to 
entitle  the  Court,  at  common  law,  to  reduce  a  verdict,  and  de- 
cree of  absolvitor  following  on  it,  after  the  interval  which  lias 
elapsed  in  the  present  instance  ?  On  this  pouit  the  Lord  Ordi- 
nary entertains  great  doubt  There  is  no  tangible  charge  of  impro- 
priety or  of  wrong  practice  of  any  swt  imputed  to  the  defen- 
ders ;  but  the  pursuers*  action  is  founded  on  an  allegation  that 
their  agent  threw  up  their  case  on  the  eve  of  trial,  from  their 
poverty  and  inability  to  furnish  him  with  funds  to  carry  on  the 
trial, — and  that  fact  the  pursuers  offer  to  prove.  But  it  is  ap- 
prehended tliat  such  an  inquiry  would  be  alike  irrelevant  and 
vexatious.  If  parties  are  injured  by  any  sudden  or  unjustifiable 
abandonment  of  their  case  by  their  agent  on  the  eve  of  a  trial, 
they  may  have  a  well-founded  claim  of  damage  against  the  agent ; 
but  the  judgment  in  favour  of  the  other  party  cannot  be  an- 
nulled, after  a  long  interval,  by  the  misconduct  of  then:  oppo- 
nent's agent. 

**  3.  Although  the  proceedings  under  reduction  cannot  pro- 
perly  be  viewed  as  judgments  in  absence,  but  as  decrees  that 
passed  by  default^  there  appears  to  be  no  case  on  record  m  which  a 
decree  pronounced  after  litis  contestation,  and  after  extract,  has 
been  opened  up,  when  no  charge  of  personal  exception,  or  frau- 
dulent practice,  could  be  substantiated  against  the  party  or  his 
agent  who  took  the  decree.  On  the  contrary,  the  law  of  Scot- 
liuid  has  been  always  peculiarly  jealous  of  allowing  parties  to 
renew  litigation,  who  have  once  entered  appearance,  and  failed  to 
support  their  action  when  the  day  of  hearing  arrived,  and  al- 
lowed a  decree  to  be  extracted,  and  to  remain  so  for  years.  The 
cases  of  Forbes,  12th  February  1830,  and  the  later  case  of 
Lumsdaine,  18th  December  1834,  are  sufficient  illustrations  of 
the  rule. 

"  4.  If  the  pursuers  could  be  reponed,  on  any  ground,  against 
the  proceedings  which  they  now  seek  to  reduce,  it  could  only 
be  on  payment  of  previous  expenses,  a  condition  with  which  the 
pursuers,  according  to  their  representation  of  their  pecuniary 
circumstances,  probably  could  not  comply.  The  allegation  of 
poverty,  it  is  thought,  affords  no  relevant  ground  for  absolving  a 
party  from  the  legal  consequences  attacliiug  to  him  from  gross 
mismanagement  and  neglect  in  the  conduct  of  a  suit.  As  illus- 
trative of  that  rule,  reference  may  be  made  to  the  case  of  Pratt 
against  Lord  Dundas  (3  Shaw,  120,)  where  the  agent  for  a  party 
on  the  poors*-roll  omitted  to  get  a  reclaiming  petition  marked  by 
the  clerk,  and  it  was  foimd  by  the  Court  that  the  parties  could 
not  be  reponed  without  payment  of  previous  costs. 

"  On  the  same  point  also,  the  late  case  of  Walker  and  Wed- 
derbum  mav  be  usefully  cited.  In  that  instance,  a  bankrupt 
who  had  assigned  his  reversion  in  a  sequestrated  estate  brought 
a  complaint  against  the  trustee.  The  complaiuer  had  assigned 
his  interest  to  a  third  party,  and  the  respondent  objected  to  the 
complaint,  that  itWas  truly  a  process  for  the  benefit  of  a  solvent 
assignee  suing  in  the  name  of  a  bankrupt,  and  therefore  it  was 
insisted  that  the  real  party  interested  should  be  sisted.  This 
the  Court  found ;  whereupon  the  bankrupt  got  a  retrocessionj 
and  proposed  to  carry  on  the  suit  in  his  own  name ;  but  the 
Court  here,  in  the  first  instance,  and  afterwards  the  Court  of 
appeal,  found  that  the  bankrupt,  before  being  let  into  such  a 
plea,  must  pay  the  whole  previous  costs.  See  Fraser  r.  Dunbar, 
1  D.  and  B.  Reports,  p.  882 ;  and  see  Bell's  Bep.  in  House  of 
Lords,  23d  March  1843. 

**  5.  While  the  precedmg  considerations  weigh  strongly  with 
tiie  Lord  Ordinary  against  the  competency  of  the  pursuers  re- 
ducing the  decree  here,  he  must  confess  that  he  entertains  some 
doubt  of  the  competency  and  regularity  of  the  whole  proceed- 
ings before  the  jury,  which,  if  not  satisfiM^torily  obviated,  would 
be  &tal  to  the  deorev.    By  the  act  of  sederunt  29th  NoTember 
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1825,  §  47,  it  ii  providefi— *  Tliat  if  it  shall  be  ma.de  to  appear 
to  lUe  Jury  Ctmrt  tliat  a  party  ba^  nbojiilotio^l  his  guit^  or  if 
the  purauetj  or  the  party  appointed  to  stantl  as  pursuer  before 
thy  Jury  Courts  shall  not  proceed  to  trial  within  twelve  mouths 
after  iiwsueii  huTe  h&in  flivally  prupattxl ;  or  if,  after  ]iaviTi<j  given 
<ir  received  uotioo  of  trinl^  tlm  pursutT  does  Uk>t  uppear  at  the 
trial,  and  proeood  wiib  bis  evidcufe,  unleas  reasonable  canm  for 
«uch  delay,  or  fur  Iiia  failing  to  np]iear,  is  shewn  to  the  sati^ftu:- 
Ijon  of  the  Jury  Court,  it  shall  be  competent  to  apply  to  the 
Jury  Court  to  remit  tfir.  rw^e  ftffrk  to  the  court  /mm  vohenc^it  eame^ 
and  that  «ueh  ef>urt  shall  hold  the  party  ae  confossGd,  and  prtj- 
Cecil  therein  as  in  other  ca^cs  in  which  the  parties  are  held  at 
confessed/  Thin  rejrulatiou  seems  to  have  been  frami^d  to  save 
absent  pnrlies  from  the  aeverc  enactment  of  the  statute  of  1^15, 
before  qi toted,  whereby  it  Is  declared,  that  verdicts,  after  belnj^ 
returned  and  final,  eball  not  be  qnestionod  anywhere;  with 
which  view,  It  is  providtid  by  the  ajct  of  eetk'rnnt,  Ihsit  when  a 
party  doi?s  not  appear  at  the  ooitimeiicomeut  of  a  trial  it  sliall 
be  E:^n]]>eiei)t  to  the  Court  (insteaii  of  impannelling  a  jury  for 
verdiet)  to  remit  the  ca^  to  the  Court  of  Session  to  bold  the 
defaulter  as  eonfes»eti  If  that  course  was  imperative,  then  the 
taking  of  a  venlict  wa^  crroncouA,  and  the  whole  euhitefiuent 
proceedings  would  he  liable  to  cballenj^e.  As  this  grounil,  bow- 
ever,  IB  not  taken  by  the  pursuers,  it  probiibly  admits  of  a  imtis- 
fketory  answer." 

At  advisinn^, 

L6tti  Jti4tici!^Cferl\—-Thiy  Ij^ird  Ordinary  has  on  one  point 
pmcet^led  on  a  mi  a  take.  In  hi  a  note,  he  founde^  on  the  act  of 
SLflerunt  aaih  NtivemU?r  IB33,  but  he  ha^  not  bod  in  view  tliat 
that  aet  b  replied  by  the  subsisting  act  of  scdcnmt  regardbig^ 
jury  trial. 

Zort/  Miffljcpi.^^1  am  afrahJ  tins  cnae  cannot  stand.  I  think  it 
h  impossible  to  get  the  better  of  the  act*  of  sederunt,  wliieh 
provide  the  only  emnpetent  mode  for  tiiiving  vertlieta  and  in* 
ierlocutors  set  aside. 

Lijrd  Muni^Tefff. — t  am  compelletl  to  be  of  the  same  opinion , 
I  have  no  notion  that  u  party,  after  decree  is  pronouncett,  can, 
on  dinGOreting  that  hi^  agent  bad  no  lieeiue,  turn  round  aiul 
ask  the  Court  to  overturn  iheir  oirn  decrees,  I  think  the  law 
of  Scotland  iias  gone  quite  far  enongh  iu  overtuminfi  decrees  in 
absence ;  and  ut  aoy  rate  this  was  not  a  case  in  absence. 

Lord  CoMtti-fi. — 1  am  of  the  8ame  opinion.  I  consider  tliis 
as  a  desperate  attempt  to  overturn  all  the  legal  and  recognized 
forms  of  law, 

fAirfl  Jttstivf--C7rrl\ — I  look  on  tlie  venlict  here  ajs  a  good  ver- 
dict taken  according  to  the  prc*scril)ed  ibrttia  of  Court,  It  must 
stan<l,  if  not  objected  to  in  the  re^lar  w»y,  I  offer  no  opinion 
<m  the  iiuejition  whether  the  status  of  the  pur&uer  h  inaJly  de* 
tenniiit»d  by  this  verdict  or  not.  The  only  point  before  us  at 
present  is  as  to  tlie  competency  of  rettuctiou  in  the  circumstances 
itf  the  ai»Cy  and  I  think  the  action  i^  totally  incompetent. 

The  Court  occordmgly  a^sojUied  the  ilcfendcrs. 

Pursuers'  authorities,— Miller,  27th  Nov.  1801 ;  Diet.  12,17^5, 

T^ith,  7th  June,  im%    Clark,  17th  Nov.  1825.    Petni^  Nov, 

I  PI  7,  unri^ported,    Wilson,  5ih  March  1¥<2X 

Defenders'  authority. — Lunj^den,  18th  December  1334, 

lAtrtl  Onlinan/^  Cuninglmnie. — Act.  Huthed^ird^  Henderunnj 

Jamcit   Ikdl,   8.S.C..    Affent.—A!t    Lorrl    Advocate  (M'Xeill), 
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FtnsT  Drvisiosr.^ — CJ.C) 

Na.  38, — fToiTX  Jorr,  W^S.,  Fetithna^  ik  Sir  Axdekw 
Leith  11a  t  of  Ranues,  Knight,  M.P.,  UespondenL 

Bankmpt^Statute  2  and  3  Vict.  c.  41 — Sequciilration— ^  /wl*- 
t  inn  for  tjui  s*>jqHfAtf^i*nn.o/  alamkd  praprkityi^  utitteti  that  ht  **  wr 
fir  ftfiM  Itt^i  a  trmkrt'*  and  the  proof  iits'rticled  tluil  ht  tcQs  anintf 
finmemifs  dvhts  tVfaft'nrr/cf/  during  Au  heintf  in  frad^e — Held  iJkat 
thf  stitimiEni  in  the  petition  ttas  mfficknti  an  J,  opinion,  dat  n^v 
OS*  who  htm  fmUritrtcd drhts  prhr  to  or  e^ernlwith /m  ttf^ki  which 
rf  main  rmdi/tcharf/ftt,  is  H*iUf  to  jftiptatratioa* 

TruFit — t  'f vnt  ract — Bankrupt  — fkqiiCBimtion-^Cirrumstfjnfr*  in 
whifh  hdd  that  m^tH^mon  to  n  fru»t*dmd  %  n  minority  tmhf  of  the 
creditor  It  f^f  the  truster^  hindin^  thtm  toahtoin/fom  \li/iiicnet*^  tM 


not  Urr  aa  ncciidin^  ertdit^tr  from  afrpl^ing  for  the  tfM»te*^f$Nptt^ 
tratiitftt  ihe  bona  fides  of  the  cwwirairt  and  (fasrf  t^Gcetsstm  htmrn 
bf€n  vifdotf.d  li^  tht  tru^ter^  and  a  non-ftcctdi»g  ^editor  bttttg  in 
Ciixtu  of  ^l/tmRiTtg  an  illegal  prr/erenrf, 

Mr  Jolin  Jopp,  W.S.,  presentee]  a  petition  for  the 
Bequestration  of  Sir  Andrew  LeitU  Hay  of  Raimas, 
which  stntcfl^ 

**  That  the  petitioner  is  a  creditor  of  the  said  Sir  An  Ire w  Ldih 
Hay  to  the  exti>nt  of  £4^13,  2.7.  stertittfj?,  conform  Ut  oith  mA 
vouchers  herewitli  prof^uced.  That  the  Mid  t>W  An^Irew  Liath 
Hay  is  or  has  hL^n  a  banker,  and  an  underwriter  or  an  msuranct- 
hroker  iu  Aberdeen,  and  as  such  fallr!  within  the  deacriptioiiiif 
persons  contained  in  the  act  2d  and  ^1d  Victoria,  cap.4h«fl< 
titnled,  '  An  Act  for  rcjpjlating  the  geqiiesst ration  of  the  Mtitfe* 
of  bankrupts  iu  Scotland,'  trhose  estates  may  be  sequestrjidd, 
and  is  not  within  any  of  the  exceptions  mentioned  in  said  ad." 

This  petition  wiis  opposed  by  Sir  An^lrcw, 

It  appt-'arcii,  from  the  affidavit  relative  to  this  ped- 
titm^  tbat  Sir  Aiulrew  Leith  Hay  had  granted  a  pro- 
misaory-notc,  dated  22d  IMiirch  1856,  payable  on  Mh 
June  following^  to  Alexnndcr  Jopp,  ndvocate  in  Abcr- 
dean^  on  account  of  the  late  Andrew  Jopp'i  rcprc- 
sentntiveSf  atnotintiug,  with  intet^eet  and  expenses,  to 
£4313.  2.  7.  sterling. 

EvidtincG  was  nho  produced  in  tlie  course  of  the  pro- 
ceeding, that  Sir  Andrew  Intrl  subscribed  the  contTBctof 
C4>pftrtnery  of  the  Abetslcen  Town  and  Cotinty  Bank, 
upon  2d  Februnry  18^5;  and  that  he  hud  :d9*o  snlj- 
scribed  the  contract  of  eopartueiy  of  the  Abenltjcn 
Fire  and  Life  Aasurntice  Company,  ujKjn  25tU  Novens- 
ber  182'>.  He  ceased -f  however,  to  hold  shares  in  (]» 
bank  on  17tli  January  1833,  and  to  have  any  ialewst 
in  ilie  assunmce  company  on  the  ICtU  Fehi-uarj'  1831. 
Various  extracts  of  decree^  of  adjudication,  of  cotkrfi- 
ttition,  and  mfm^,  and  a  dislionoured  bill,  dated  reipec- 
tively  in  1824,  in  1830,  in  1832,  in  1837,  and  in  1840, 
in  favour  of  different  parties  were  prodtieed  by  the 
petitioner,  and  it  appeared  that  for  many  years  Sir  An- 
drew bad  been  much  eiubaiTas?sed  in  [)ecuuiary  matt^K. 
It  abo  appeared  tliat  Sir  Andrew,  in  coui^tr'queace  d*  liii 
diffictdtics,  bad  executed  a  trtist-disposition,  dnted  ^\h 
March  1 840,  whereby,  in  con  si  ilc  rati  on  of  the  obligalioiiSi 
&c.,  specified  in  a  relative  deed  of  ajrpeement  or  aa-ts*- 
sion  by  his  creditors,  he  disponed  iu  trust  to  WiUiioi 
M'Kenrte  of  Muirton,  Esq.,  W.8.,  Joliij  Anderson, 
E^q.,  W.S*,  and  Ej^skin*^  Douglas  Sandford^  Eaq.,  ad- 
vocaU^  Ilia  lands  of  Raniie^,  &e.,  as  contained  iti  two 
deeds  of  entaih  Tlie  nmtn  object  of  this  trusi  wai  to 
enable  the  cn^ditora  of  Sir  Atidrcw  Leitli  Ilaj  to  try 
the  validity  of  the  entails  of  his  e^itates  in  the  mis^t 
effectual  manner.  There  were  inserted  in  tfiis  trust- 
deed  the  namcB  of  the  creditors,  for  whom  it  bore  tu  k 
graniedf  which  were  113  in  ud miter,  oud  the  mimsdoc 
bo  theai,  amounting  to  about  £8(1, 4 00* 

On  til  is  trijsl-disjiositioii  the  trus^tecj  wei"e  infeft. 

A  relative  deed  of  accession  was  made  out,  bnt  i*M 
only  subserihed  by  a  few  of  the  creditors,  of  whom  Jtr 
Jopp  w^as  one.  The  debts  of  the  acceding  cPcditii** 
amounted  to^etJicr  to  £liS,000.  Tlie  deed  of  moes^ 
coaeluded  with  the  following  clause : 

**  Fijially,  we  consent  and  agree  ftitr  ourielrciti  reapt^tiTt^W 
and  imlividuaHy,  to  auspend  nil  diligence,  n.*nl  or  persffli*!. 
against  Sir  A.  L.  Hay,  and  the  naid  Lmds  and  nthers,  until  lhi> 
ftnal  conclusion  of  l!ie  said  action,  or  w'-i  *  -'■■  «?<mc  i*  li*** 
jiWr' <lLt\:ntieii  and  insistiHl  in  by  an  h^^ir  .^mtaincdto 

the  dtstinntioa  i>3cpre&$ed  by  the  sa^  ^^^'<        _  >  j  i^* 

An  action  woa  6uMqieimjr  nuaed^li^ilul  misieei^ 
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in  the  joint  names  of  Sir  A*  L.  Hay  and  themselves, 
for  trying  the  validity  of  the  entail ;  and,  on  20th  De- 
cember 1842,  an  unanimous  decision  was  pronounced 
bj  the  Court  sustaining  the  entails. 

On  16th  October  1844,  an  adjourned  meeting  of  the 
agents  of  Sir  Andrew  Leith  Hay's  creditors  was  held, 
at  which  it  appears  from  the  minute, 

**  The  meeting  haying  considered  the  said  minute  and  report, 
ind  that  the  acceding  creditors  decline  to  snpply  the  requisite 
funds  for  prosecuting  an  appeal  to  the  House  of  Lords  of  the 
jadgment  of  the  Court  of  Session,  are  of  opinion  that  no  fiirther 
proceedmgs  can  be  had  under  the  trust-deed  and  deed  of  aooes- 
fioQ  for  the  benefit  of  the  acceding  creditors.** 

"  In  the  aboTe  circunutances,  Mr  Smith"*  (as  agent  for  one  of 
the  acceding  creditors,)  **  and  Mr  Johnston**  (as  agent  for  Mr 
Jopp,)  "for  their  respective  constituents,  withdraw  their  ad- 
herence and  accession  from  the  trust ;  and  in  so  far  as  their  said 
constituents  are  lespecttvely  concerned,  authorize  the  trustees 
to  cancel  the  trust-deed  and  infeitment  thereon,  or  to  denude 
themselves  thereof  in  favour  of  the  truster ;  reserving  to  the 
said  creditors,  as  they  are  now  released  from  the  deed  of  acces- 
sion, their  fuU  powers  to  pursue  and  follow  out  such  measures 
IS  they  may  be  advised  for  recovery  of  their  separate  debts.** 

Pending  the  present  proceedings,  however,  the  agent 
of  Sir  A.  L.  Hay  intimated  to  the  opposite  t^ent  an 
intention  to  present  an  appeal  to  the  House  of  Lords 
against  the  decision  of  the  Court  of  Session.  And  it 
was  alleged  by  Sir  Andrew  that  he  was  prepared,  at 
his  own  expense,  to  prosecute  the  appeaL 

It  appeared,  however,  that,  subsequently  to  the  exe*^ 
cution  of  the  trust-deed  above  mentioned,  a  disposition 
and  assignation  had  been  granted  in  favour  of  Duncan 
Davidson,  Esq.  of  Tillychetly,  by  the  North  of  Scot- 
land Assurance  Company  in  Aberdeen,  with  consent 
and  concurrence  of  Sir  A.  L.  Hay  and  Mrs  Mary  Leith 
or  Mitchell  and  husband,  whereby,  for  farther  security 
of  a  variety  of  large  debts  due  by  Sir  Andrew,  and 
assigned  by  the  North  of  Scotland  Assurance  Company 
to  Mr  Davidson,  the  assurance  company,  with  consent 
and  concurrence  foresaid, 

^  sen,  assign,  dispone,  and  make  over,  to  and  in  favour  of  him, 
the  taid  Duncan  &ividson,  his  heirs  or  assignees,  heritably  but 
aoder  reversion,  according  to  law,  all  and  whole  the  lands,  ba- 
ronies,** &c.  of  Bannes. 

Upon  his  infefhnent  on  this  disposition,  Mr  David- 
son, in  April  1844,  raised  and  executed  a  summons  of 
maills  and  duties  against  Sir  A.  L.  Hay  and  his  tenants 
in  the  estate  of  Rannes. 

When  answers  bad  been  lodged  for  Sir  A.  L.  Hay 
to  the  petition  for  hb  sequestration,  and  the  case  had 
been  debated,  the  Lord  Ordinary  pronounced  the  fol- 
lowing interiocutor : 

'*9tk  Dtctmber  1844.— The  Lord  Ordinary  appoints  the  peti- 
tion and  answers,  with  the  productions  now  printed  by  the 
pvties,  to  be  bozeid,  with  the  view  of  reporting  tfie  same  to  the 
r\m  Division  of  the  Court ;  and  grants  warrant  for  enrolling 
in  the  Inner-House  rolls. 

"  NoU, — ^This  application,  under  the  2d  and  3d  Victoria,  cap. 
4 1,  for  sequestration,  is  resisted  by  the  debtor  «n  various  grounds. 
The  15th  section  of  the  act  permits  him  to  shew  cause  why  se- 
<inestration  dionld  not  be  awarded ;  and  as  a  variety  of  grounds 
were  stated,  the  Lord  Ordinary,  en  the  S6th  of  November,  al- 
lowed answers  to  be  lodged,  and  such  productions  as  were 
foonded  on  to  be  made.  The  case  was  again  partially  argued 
00  the  3d  of  December,  when  the  Lord  Ordinary  intimated  his 
iatentioa  of  nnorting  the  matter  to  the  Court,  and  made  avi- 
mdom  with  the  debate. 

^  There  it  so  form  of  iwooess  specially  applicable  to  a  case  of 
thkte^Mioa.  But  while  the  Lord  Ordinary  allowed  answers 
to  itm  jfinmmt  he  did  not  think  it  proper  to  grant  the  motion 


of  the  respondent  for  the  preparation  of  a  record,  and  thui 
create  delay.  Neither  did  it  appear  to  him  expedient  to  decide 
the  cause  daring  the  sitting  of  the  Court,  the  award  or  refusal 
of  sequestration  being  a  matter  of  suoh  pressing  importance  as 
he  humbly  thought  more  fitting  for  the  immediate  authoritative 
determination  of  the  Inner*  House." 

Argued  for  Mr  Jopp— 

It  is  sufficient,  under  the  words  of  the  statute,  to  aver  that  the 
bankrupt  is  or  has  been  a  trader.  Sir  Andrew  carried  on  busi- 
ness as  a  banker  and  underwriter  for  eight  years.  The  docu- 
ments produced  prove  that  many  debts  contracted  while  Sir 
A.  L.  Hay  was  a  trader  remain  undischarged,  and  though  these 
are  uot  specially  founded  on  in  the  affidavit  of  the  petitioning 
creditor,  they  are  competent  evidence  of  that  conclusive  fact. 
It  is  quite  fixed  that  it  is  not  necessary  that  the  debt  on  which 
a  petition  for  sequestration  proceeds  should  be  itself  a  trading 
debt.  No  personal  exception  can  be  founded  to  the  petition  ou 
the  trust-deed  and  deed  of  accession,  because  a  small  minority 
of  the  creditors  only  acceded  to  the  trust-deed,  and  because 
the  purpose  of  the  trust  is  at  an  end,  that  purpose  being 
merely  to  try  the  validity  of  the  entails  of  Sir  A.  L.  Hay's 
estates,  and  there  being  no  obligation  on  the  creditors  to  pro- 
ceed farther  with  the  entail  question,  which  was  manifestly  des- 
perate. The  creditors  have  never  acknowledged  the  stepa 
said  to  be  taken  by  Sir  A.  L.  Hay  towards  presenting  an  appeal. 
Besides,  the  disposition  to  Mr  Davidson  was  contrary  to  the 
bonafidea  of  the  contract  created  by  the  trust  and  deed  of  acces- 
sion, and  the  improper  preference  over  the  other  creditors  which 
he  was  thereby  ia  curm  of  acquiring  justified  the  present  ap- 
plication. 

Argued  for  Sir  A.  L.  Hay — 

The  debt  in  the  promissory-note  was  a  debt  of  Sir  A.  L.  Hay's 
iather,  for  which  he  was  in  no  way  liable  till  he  signed  the  pro- 
missory-note, wliich  was  in  1836,  whereas  he  ceased  to  be  a 
trader  in  1833.  The  mere  fiict  that  a  man  who  has  left  trade 
has  trading  debts  uusettled,  wUl  not  warrant  a  creditor  whose 
debt  is  not  a  trading  debt  to  apply  for  his  sequestration.  This 
application  for  sequestration  stajkes  that  the  bankrupt  is  or  has 
been  a  trader;  but  that  is  unwarrantable.  The  creditor's  state- 
ment must  be  precise.  By  availing  himself  of  the  provisions 
of  the  7  Geo.  iv.  c  67,  the  petitioner  might  have  learned  at 
the  stamp-office  whether  the  bankrupt  was  or  was  not  at  pre- 
sent a  member  of  the  Aberdeen  Bank  Company.  He  could  also 
have  learned  whether  he  was  a  member  of  the  insurance  com- 
pany. The  respondent  is  a  member  of  neither.  Mr  Jopp's 
debt,  as  his  affidavit  proves,  was  neither  a  trading  debt  nor  a  debt 
contracted  during  or  prior  to  the  bankrupt's  trade.  It  cannot, 
therefore,  support  this  petition.  By  the  trust-deed  and  deed 
of  accession,  Mr  Jopp  is  barred,  by  personal  exception,  fhnn 
making  this  application.  The  purpose  of  the  trust  was  not 
finally  ended,  as  the  judgment  of  the  House  of  Lords  was  not 
taken. 

At  advising, 

Lord  Justice- General — On  considering  the  act  of  parliament, 
I  see  no  objection  to  the  form  and  shape  of  this  application 
for  sequestration.  The  party  whose  sequestration  is  applied 
for  is  properly  described.  And  as  to  the  other  view,  rested 
by  the  )bjector  on  the  case  of  Ogilvie,  which  he  has  cited, 
that  is  unavailing,  for  that  case  shews  that  it  is  sufficient 
that  the  petitioning  creditor's  debt  is  a  debt  due  coeval  with  the 
trade  carried  on  by  the  bankrupt.  Then  with  regard  to  the 
objection  founded  on  the  trust.  The  general  rule  is,  that  the 
whole  creditors  must  accede  to  such  a  trust,  to  prevent  the  ad- 
option of  such  a  measure  as  the  present  The  question,  how- 
ever, is,  whether  the  clauses  in  the  trust-deed  itself  are  of  sudi  a 
nature  as  to  preclude  Mr  Joppftom  applying  for  sequestration? 
But  before  going  into  this,  it  is  important  to  notice  that  there 
was  no  general  accession  of  the  creditors  to  this  trust-deed. 
There  is  an  enumeration  of  the  names  of  a  large  number  of 
creditors,  whose  debts  amounted  to  upwards  of  £86,000.  But 
the  debts  of  the  few  creditors  who  accede  amount  only  to 
£13,000.  Would  it  not  be  a  most  serious  thing  to  say,  consi- 
dering the  small  number  of  acceding  creditors,  that  no  change 
of  circumstances,  (such,  for  instance,  as  has  actually  taken  pUce 
in  this  case,)  should  entitle  these  creditors  to  interfere  for  the 
protectk>n  oi  their  interests?  Why,  from  the  uature  of  th3 
gcntleman*s  estate,  if  the  trust  had  been  indefinite  in  point  <^ 
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time,  the  whole  estate  might  hare  been  dimipoted,  while  theee 
creditora  would  hare  been  forced  to  lie  by  without  being  able 
to  do  any  thing  to  protect  their  interests.  The  object  of  the 
trust  in  this  case  was  to  try  the  validity  of  Sir  Andrew  Leith 
Hay*8  entalL  Now,  with  reg^ard  to  the  preceding  remark,  the 
last  clause  of  the  doed  of  accession  of  the  creditors  is  materiaL 
It  i^ppears  to  me  a  matter  of  doubt  whether  asking  the  au- 
thority of  law  to  get  the  means  and  estate  of  this  gentleman 
sequestrated  is  a  pressing  of  diligence  against  him  in  the  sense 
of  that  clause.  But  that  which  is  most  material  is  the  act  of 
Sir  Andrew  Leith  Hay  hunselfl  The  disposition  and  assigna- 
tion in  fiayonr  of  Mr  Duncan  DaTidson  would  have  been  of 
no  consequence,  indeed,  had  Sir  Andrew  Leith  Hay  not  con- 
curred in  it.  But  he  gives  his  consent  and  concurrence  to  it. 
If  his  estate  had  been  unentailed  this  would  have  been  equivalent 
to  an  absolute  conveyance  to  Davidson.  He  has  thereby  done 
what  is  a  breach  of  the  bonajick  object  of  this  trust  in  relation 
to  the  creditors  acceding  to  it,  and  for  whose  benefit  it  was  in- 
tended. And,  accordingly,  we  find  that  Mr  Davidson,  in  virtue 
of  this  act  and  deed  of  Sir  Andrew  Leith  Hay,  is  at  this  mopaent 
using  means  for  effecting  a  preference  over  the  other  creditors. 
Taking  into  view  the  whole  of  the  objections  which  have  been 
urged,  I  see  nothing  to  prevent  this  application  being  granted, 
on  the  authority  of  the  cases  cited  to  us,  and  especially  that  of 
the  Marquis  of  Huntly. 

.  Lord  Madxnzie. — I  concur  with  your  Lordship.  Tlie  steps 
taken  by  this  unfortunate  gentleman  are  such  as  to  give  an  im- 
proper preference  to  Mr  Davidson,  to  which  the  other  creditors, 
by  the  fiict  of  their  accession  to  this  trust,  are  not  obliged  to 
submit.  I  have  no  doubt  that,  in  Ogilvie^s  case,  the  debts  which 
the  judges  speak  of  as  trading  debts  did  not  mean  only  debts 
contracted  in  trade,  but  debts  contracted  prior  to  or  during  a 
man's  having  the  character  of  a  trader.  Accordingly,  we  find 
it  no  uncommon  case  for  a  man  to  be  sequestrated  individually 
while  the  trading  company  or  copartnery  of  wliich  he  is  a  mem- 
ber or  iocius  remains  perfectly  solvent.  It  is  the  man's  cha- 
racter of  a  trader  which  renders  him  liable  to  sequestration. 
At  the  same  time,  there  is  do  doubt  that  a  man  may  lose  that 
character  of  trader ;  as  for  instance  by  a  regular  discharge. 

Lord  FtdUrton. — I  concur.  There  is  nothing  here  to  prevent 
the  application  of  the  ordinary  rule.  In  the  deed  of  accession 
to  tMs  trust,  it  is  true  that  there  is  a  peculiar  clause  which  is 
not  very  common,  viz.,  to  abstain  from  all  diligence  real  or  per- 
eonaL  Now,  it  is  true  that  that  might  have  prevented  an  ac- 
ceding creditor,  by  personal  exception,  from  insisting  upon  the 
present  implication,  or  from  other  diligence,  had  matters  remain- 
ed as  at  the  execution  of  the  trust  and  deed  of  accession  ;  but 
when  the  race  of  diligence  had  commenced,  and  a  non-acceding 
creditor  was  in  cursu  of  obtaining  a  preference,  (in  this  instance 
through  the  act  of  the  truster  himself;)  I  do  not  think  the 
acceding  creditors  could  be  prevented  from  protecting  them- 
selves, and  taking  steps  to  secure  the  estate  for  the  general 
benefit  of  the  creditors.  As  to  the  other  points,  I  concur  with 
your  Lordships.  The  case  of  Ogilvie  is  not  in  point ;  for  here 
this  unfortunate  gentleman  had  contracted  innumerable  debts 
during  his  trading,  while  he  had  the  character  of  a  trader, 
which  are  still  resting-owing. 

Lord  Jeffrey. — I  concur.  It  is  clear  that,  in  the  meaning  of 
the  sequestration  statute,  debts  prior  to  or  coeval  with  the  trade 
of  the  debtor,  arc  in  the  same  situation  with  the  peculiar  debts 
connected  with  the  trade.  Here  the  debtor  is  by  description  a 
trader— he  therefore  mav  be  sequestrated.  All  the  debts  against 
him,  whether  business  debts  or  personal  debts,  are  to  be  consi- 
dered, as  to  the  time  of  contracting  them,  in  relation  to  the 
debtor's  character  of  a  trader :  And  he  is  obviously  overwhelmed 
with  debts  contracted  whilst  he  was  a  trader.  Then,  with  re- 
gard to  the  trust  and  deed  of  accession,  that  is  substantially 
a  mere  agreement  by  the  acceding  creditors  to  contribute  funds 
for  trying  a  legal  question,  accompanied,  it  is  true,  by  the  infeft- 
ment  of  trustees.  There  must  be  throughout  the  whole  pro- 
ceedings a  concurrence  by  the  creditors,  express  or  tadt  This 
is  not  a  trust-conveyance  from  which  any  thing  can  be  got  while 
it  lasts.  As  soon  as  these  creditors  give,  as  they  naturally  here 
give,  notice  that  they  withdraw  from  what  they  agree  to  do,  they 
supersede  the  trustees,  and  the  trust  is  at  an  end.  There  is  be- 
sides a  breach  of  the  honajides  implied  in  the  contract ;  for  while 
8ir  Andrew  Leith  Hay  alleges  the  proceedings  to  be  still  in  de- 
-lendenoe,  and  the  acceding  creditors  are  thus  prevented  from 

derating  payment  out  of  Ms  estates,  he  gives  a  particular  ere- 

tor  a  means  of  electing  a  preference  to  their  disadvantage.    I 


therefore  agree  in  thinking  that  die  cdgectiaiu  ought  to  be  re- 
pelled. 

The  Court  accordingly  pronounced  the  following  in- 
terlocutor : 

^  Remit  to  the  Lord  Ordinary  to  award  sequestntioQ  in  com- 
mon form,  and  to  proceed  accordingly." 

Authorities  for  Petitioner. — Statute  2  and  3  Vict-  e.  41,  § 
8  and  12.  Bellas  Com.  ii  81S,  521.  Dick  r.  Lyall,  28th  Jan. 
1815;  F.  C.  180.   Lugton  v, M<^  81st  May  1881  ;  9  Shaw,  647. 

Authorities  for  Respondent. — ^Ireland,  Feb.  1833  ;  5  S.  sad 
D.  173 ;  ante,  voL  xv.  p.  99.  7  Geo.  iv.  c  67,  $  2,  4,  6.  BaiUie 
r.  Grant;  8  S.  and  D.  778;  6  W.  and  S.  40.  OgUvie  and 
Ca  V,  Sunpson  and  Todd,  4th  March  1837  ;  15  S.  and  D.  746. 

Lord  Ordinary,  Robertson. — Act  Rutherford,  Hector ;  Jopp 
and  Johnston,  W.S.,  Agents,^AiL  Maitland,  Uandyside ;  J.  E 
Burnett,  W.S.,  AgenL-^N.  Ocri:.— [JC.] 


Uth  December  ISU. 

Secoiid  DrvisiON. — (FX.M.H.) 

No.  39. — Captain  Alexander  Grant,  Petitioner^  v, 

Cosmo  Innes,  BespandenL 

Minor — Curator — Custody  of  Minor— 4/ler  a  ntmmomfordiooMf 
curators  hadheen  raised  and  executed,  the  Court  re/u»ed  a  wiitM 
proving,  that  the  minor  might  be  put  into  a  situation  for  dootg  m 
deliberately  and  of  her  own  free  tciO, 

Miss  Isabella  BaiUie  Grant,  a  child  four  years  old, 
was,  on  her  mother's  death,  in  the  year  1834,  sent  home 
from  India  by  her  fisither  to  the  care  of  her  maternal 
aunt,  Mrs  Innes.  In  1842,  her  £Either,  Mr  Grant,  died. 
His  agent  in  Madras,  Mr  Arbuthnot,  in  communicating 
his  death,  requested  Mr  Innes  to  allow  himself  to  be 
appointed  as  tutor  to  the  child.  Mr  Innes  was  Aortly 
thereafter  appointed  factor  loco  iutoris  by  the  Court. 
With  the  exception  of  a  short  time,  when  Miss  Grant 
was  at  a  boarding-school  near  Melrose,  she  had  resided 
all  along  with  Mr  Innes. 

In  November  1844,  on  the  girl's  attaining  puberty, 
a  summons  for  choosing  curators  was  raised  and  exe- 
cuted. A  second  summons  for  the  same  object  was  raised 
in  Miss  Grant's  name  by  the  petitioner.  While  matten 
were  in  tliis  state,  Captain  Grant  presented  a  petidon 
praying,  that  the  Court  would  appoint  a  fit  and  proper 
person  with  whom  Miss  Grant  might  reside  until  a  daj 
fixed  by  the  Court, 

'*  80  as  to  aflbrd  to  her  a  reasonable  opportunity  of  deliberatdy, 
and  of  her  ftee  will,  making  a  choice  of  curators." 

At  advising, 

Lord  Justice-  Clerk,— After  not  only  one  sununons,  but  two  sum- 
monses for  choosing  oorators  are  raised,  the  petitioner  presents 
this  petition,  which  ^[ipears  to  me  whol^  uncalled  tor.  All  par- 
ties are,  by  the  summons,  called  to  appear  and  see  the  curaton 
chosen ;  and  the  Ck>urt  will  see  that  the  choice  is  the  tree  uncon- 
trolled act  of  the  minor.  There  is  no  sign  of  any  impn^[)er  inter- 
ference with  the  minor  at  present ;  and  even  if  there  were,  tht 
remedy  would  be  applied  in  the  process  for  choosing  corston  that 
is  alr^y  depending.    I  think  the  petition  should  be  dismissed 

Lord  ifeduyn,-—!  am  of  the  same  opinion.  If  the  petitioner 
has  any  ground  for  suspecting  the  girl  will  not  exercise  her 
tree  will,  his  whole  object  will  be  obtained  in  the  r^^ular  pro> 
cess. 

Lord  Moncreiff.—l  am  compelled  to  be  of  the  same  opinioB. 
I  consider  the  petition  to  be  uUeriy  uncalled  for,  in  the  cinnai- 
stanccs  stated  in  it,  and  unnecessary.  If  there  is  any  reason  for 
objecting  after  the  curators  hare  been  appointed  at  the  ai^  of 
the  Court,  the  petitioner  may  then  apply.  I  can't  see  the  kast 
foundation  for  supposing  the  minor  will  not  exercise  her  un- 
controlled choice.  A  summons  for  choosing  curators  was  raised 
before  the  petition,  which  I  thmk  must  be  refosed. 

Lord  Cockbum,—Tbe  foct  of  the  serrice  of  a  sumraiooB  is  a 
suflkaent  answer  to  this  petition.    If  not  for  that,  and  we  were 
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entitled  to  lode  at  the  proceedings  set  forth  in  the  petition,  I 
most  say  that  I  consider  the  proceedings  of  the  petitioner  not 
oolj  groondiess  but  totally  extravagant. 

The  Court  unanimously  refused  the  petition. 

Petitioner's  Authority. — Bargany,  14th  July  1702  ;  Diet. 
16,319, 

Act  Lord  Advocate  (McNeill),  Cook;  John  Hunter,  W.S., 
Ageftt—AU.  Rutherfurd,  Neaves ;  Innes  and  Robertson,  W.S., 
AgeMts,-^K  Cfcrit.— [F.L.M.H.] 


Uth  December  1844. 

Secoxd  Division.— (F.L.M.H.) 

No.  40* — ^David  Clark,  Suspenderj  v,  Thomas 

Mansfield,  Respondent 

Saspension  and  Interdict — Documents,  Custody  of— -4  party 
presented  a  note  of  suspension  and  interdict  to  prohibit  another  party 
from  destroying  or  parting  with  the  possession  of  certain  documents. 
The  Court  refused  the  note  as  unnecessary^  in  respect  the  party 
against  whom  the  interdict  was  sought  stated  that  he  was  wilhng  to 
retain  the  papers  until  all  the  rights  of  parties  were  disposed  of 

Certain  boxes  of  papers,  found  in  the  repositories  of 
tlie  late  Mr  Gardiner,  writer  in  Perth,  were  put  into  Mr 
Mansfield's  hands,  as  judicial  referee  in  two  processes. 
Subsequent  to  this,  the  estates  of  the  late  Mr  Gardiner 
were  sequestrated,  under  the  act  2  and  3  Vict  c.  41, 
and  the  suspender  was  chosen  trustee. 

He  presented  a  note  of  suspension  and  interdict, 
praying  the  Lord  Ordinary  on  the  bills  to 

"  interdict,  prohibit,  and  discharge  the  said  respondent  from  de- 
stroying, putting  away,  or  parting  with  the  possession  of,  any 
pipers  or  documents  presently  in  his  hands  or  custody,  or  un- 
der his  control,  which  were  found  in  the  repositories  of  the  late 
George  Gardiner,  writer  in  Perth." 

Answers  were  lodged  for  Mr  IVIansfield,  in  which  he 
pleaded,  inter  cUia,  that  there  existed  no  ground  what- 
ever for  supposing  that  the  respondent  was  to  take  anj 
step  in  regard  to  the  documents  in  question  which  could 
give  the  slightest  colour  for  applying  for  a  suspension 
and  interdict  against  him. 

The  Lord  Ordinary  refused  the  note  as  incompetent. 

Clark  reclaimed. 

The  Court  pronounced  the  following  interlocutor : 

**  Recal  the  interlocutor  reclaimed  against ;  and  in  respect  the 
respondent,  Mr  Mansfield,  states  that  he  is  willing  to  retain  the 
papers  nntil  all  the  rights  of  parties  are  disposed  o^  remit  to 
the  Lord  Ordinary  to  refiise  the  note  of  suspension  and  interdict 
as  unnecessary :  Find  the  respondent  entitled  to  expenses  in- 
curred by  him,  subject  to  modification.*' 

Lord  Ordinary y  Robertson. — Act  Lord  Advocate  (M'Neill), 
Patton;  James  t.  Hill,  W.S.,  Aqent.^Alt  Rutherfurd,  Dunlop ; 
Gib8on-Craig8,DalzielandBrodie,  W.S.,  ^acnto.— Bill-Chamber, 
W.  C2eri^— rF.L,M.H.] 


14^  December  1844. 
Secokd  Divisiok. — (F.L.M.H.) 

No.  4L — ^The  Magistrates  of  Campbeltown,  Pur- 
mers,  r.  D.  S.  Galbreath  and  others,  Defenders. 

Juiy  Trial— Bill  of  Exceptions— Act  of  Sederunt  16th  Febru- 
ary 1S41 — Harbour — A  clause  in  a  crown-charter  of  erection,  in 
the  following  terms : — "  unacum  libero  portu  marino  in  lacu  de 
Campbeltowne  nunc  et  in  omul  tempore  futuro  nuncupando 
Port  Campbell  vel  in  uUa  alia  parte  seu  partibus,'*  held  to  conv^ 
a  yremt  of  free  seaport  and  harhow  over  the  whole  space  of  water 
raOed  Me  Loch  of  Catimbeltown, 

nariwar-^Pogtcaaion — lJsage--Opinion,  77ie  rights  conveyed  by 
smk  ftantt  pfharbowr,  ^.,  may(>e  enlarged  or  diminisheaby  the 
pommomJ^Oming  under  them. 


The  Magistrates  of  Campbeltown,  in  June  1700,  ob* 
tained  a  charter  of  erection  from  the  crown.  It  contain* 
ed  the  following  clauses  : 

"  Ac  etiam  cum  consensu  praedict  dedimus  et  concessimus 
plenam  libertatem  licentiam  et  potestatem  praescript.  preposito 
balivis  et  concilio  dicti  burgi  habcndl  et  aasdificandi  novam  cru- 
cem  foralem  libcrum  et  liberandi  domicilium  et  novum  praeto- 
rium  in  eodem  apud  quamquidem  cruccm  foralem  licitum  erit 
nostris  subditis  infra  bondas  de  Kintyre  insulas  de  Giga  et  Cara 
bona  clamarc  ac  apprctiare  rebcllesque  denimciare  omniaque 
alia  acta  publicationem  et  legates  executiones  apud  eundem  si- 
militer et  tam  libere  in  integiis  respectibus  prout  eadem  esset 
crux  foralis  principalis  burgi  diet,  vicecomitatus  unacum  libero 
portu  marino  in  lacu  de  Campbeltowne  nunc  et  in  omni  tem- 
pore futuro  nuncupando  Port  Campbell  vel  in  ulla  alia  parte  seu 
partibus  infhilimites  dicti  lacus  prout  illis  magis  conveniens  vide- 
bitur."  *^  Et  similiter  cum  consensu  praedict.  dedimus  et  dispo- 
suimus  praescript  preposito  ballivis  concilio  et  communitatl  dicti 
burgi  eorumque  successoribus  integras  minutas  custumas  diet, 
hepdomodariorum  fororum  et  nundinarum  cum  anchoraggs  na- 
vium  telonijs  lie  decksilver  navium  stationum  lie  plankage 
omnibusquc  alijs  divor^js  et  emolumentis  praedicti  portus  ma- 
rini  in  omne  terapus  futurum  in  usum  proprium  dicti  burgi  ap- 
pticandi  cum  potcstate  illis  eadem  imponendi  levandi  et  exe- 
gcndi  similiter  et  tam  libere  in  integras  respectibus  sicuti  quod- 
vis  aliud  burgum  regale  in  dicto  nostro  regno  in  usu  est  pres- 
tare.*' 

In  virtue  of  the  powers  conferred  by  this  charter,  the 
Magistrates,  at  different  periods,  viz.,  in  1757,  1795 
and  1799,  passed  certain  acts  in  council,  containing  cer- 
tain tables  of  duties  leviable  by  the  burgh  in  name  of 
anchorage-dues,  quayage-dues,  and  shore-dues. 

The  Magistrates  had  built  two  quays  at  Campbel- 
town. The  defender,  Galbreath,  proprietor  of  the  lands 
of  Dalintober,  had  built  one  on  his  own  ground  at 
Dalintober. 

The  Magistrates  raised  an  action  of  declarator  against 
Mr  Gulbreath,  and  against  two  other  parties,  M*Culloch 
and  M*Lennan,  the  manager  and  tenant  of  a  distillery 
situated  on  the  lands  of  Dalintober,  to  have  it  found 
that  the  quay  of  Dalintober  was  within  the  limits  of 
their  grant  of  harbour,  and  that  they  had  a  right  to 
levy  dues  thereat.  In  the  said  action  the  following 
issues  were  sent  to  a  jury : 

"  It  being  admitted  that  a  royal  charter  was  granted  in  the 
year  1700,  conferring  certain  rights,  powers  and  privileges  upon 
the  Magistrates  and  burgh  of  Campbeltown,  and,  in  particular, 
conferring  on  said  Magistrates  and  burgh  a  right  of  harbonr,  as 
expressed  in  said  charter : 

"  It  being  also  admitted  that  the  Magistrates  and  Council  of 
the  said  bnrgh  did  at  different  times,  and  more  particularly  in 
November  1757,  September  1795,  and  September  1799,  pass 
certain  acts  and  minutes  of  council,  containing  certain  schedules 
or  tables  of  dues,  being  Nos.  6,  7  and  8  of  process.    And, 

**  It  being  &rther  admitted  that  the  defender,  David  Stewart 
Galbreath,  is  proprietor  of  the  lands  of  Ballygrcggan  and  D^- 
intober  and  others,  on  which  the  quay  of  D^ntober  has  been 
built,  and  that  the  defender,  George  McLennan,  is  tenant  of 
the  Highland  Distillery,  situated  on  the  said  lands  of  Dalin- 
tober. 

**  1.  Whether  the  said  quay  of  Dalintober  is  situated  within 
the  limits  or  boundary  of  the  said  grant  of  harbour  in  favour  of 
the  Magistrates  and  Burgh  of  Campbeltown  ? 

**  2.  Whether  the  Magistrates  and  Town-Council  of  Campbel- 
town, by  themselves  or  their  tacksmen,  have,  under  the  said 
charter,  and  in  virtue  of  the  said  acts  of  council,  levied  the 
various  duties,  taxes  and  customs,  set  forth  in  the  said  sche- 
dules, or  any  of  them,  upon  the  goods  enumerated  in  the  said 
schedules,  or  some  of  them,  shipped  or  landed  at  the  said  quaf 
of  Dalintober,  and  that  for  upwo^  of  forty  years  prior  to  Janu- 
ary 1840? 

"  3.  Whether  the  Magistrates  and  Town-Council  of  Camp- 
beltown, by  themselves  or  their  tacksmen,  have,  under  th«  said^ 
charter,  and  in  virtue  of  the  said  acts  of  council,  levied  the  vari- ^ 


108 


REPORTS  OF  CASES  DECIDED 


[December 


om  duties,  taxe«  and  custotna,  set  fonli  m  the  said  rcIic^uIcji,  or 
UXLf  of  tbeitiT  upon  tho  gixxlii  etnmi(.<rat<^d  in  (he  aiiid  sc!betltites, 
or  Bome  of  thcnu  ahipped  or  lundtMl  at  tlit?  quay  of  Ciimpbet- 
lowu,  aud  tiiat  for  upwards  of  fyrty  jears  prior  to  Jonuaij 

1840  r 

Previous  to  th«  trial,  llie  couwsci  for  M*C»il!ocli  and 
M^Lennfin  put  a  minute  in  f^viik-nce  eonseuting  to  a 
verdict  hr  the  pursuers,  so  far  aa  llioy  were  con- 
cerned. 

Galbrcn til's  eounscl  stated  he  did  not  consider  himself 
a  defender  in  the  third  issue,  and  intended  to  take  no 
defence  against  tlie  same. 

The  Lord  Jujitice-Clerk,  in  the  courie  of  lua  charge 
to  the  jury, 

"  did  stAti?  to  them,  in  refereoco  t«  the  first  issucv  that;  accord- 
iog  to  tho  construction  of  the  chArt^jr  of  erection,  the  grant  ia  a 
grant  of  free  seaport  and  Fmrbijur  over  the  whole  spnce  of  water 
called  the  Ix>tJi  of  CainpbL'Uowiv  \v  hat  ever  that  space  m&y  be 
shewn  to  be,  lint  tlint  he  did  iwt  put  the  CAse  lo  the  jurj* 
as  one  depending  tm  tlic  construct  inn  of  the  grant  alone,  witii- 
out  reference  to  the  evidence  which  may  iS*  adduced  a«  to 
the  extent  of  whiit  was  known  and  intt^ndeii  to  T»  d^»8cribed 
Bs  tht*  I^och  of  Ciimpbt'ltown  in  the  grant ;  that  the  qqe»tion 
WHS  put  in  an  issue  for  a  jury  to  he  decided  on  the  evidence 
that  may  Ix?  addnwd,  witlj  the  aid  of  such  directious  as  the 
Jiiflge  ^Vios.  m  to  thp  charter,  and  that  the  real  question  comes 
to  l>y  on  the  e violence,  what  i a  to  be  held  to  he  the  Loch  of 
Campbeltown,  takini^  into  view  the  possession  which  has  fol- 
lowed ujMin  the  grant*" 

To  this  charge,  in  point  of  Inw,  the  defender  ex- 
cepted ;  ailer  which  the  jury  returned  the  following 
verdict : 

**  At  Edinburgh,  the  2d  and  3d  days  of  Auguit  1844  ye^rs, 
before  the  Kight  Honourable  the  Lord  Juatice-CUcrk,— com- 
jjeared  the  said  pursuers  and  the  said  dtjfenders,  by  their  Fe8i)ec- 
tive  ciunsd  and  agents ;  and  a  jury  huvin;?  been  empanneUed 
and  sworn  to  try  the  said  Issues  between  tlie  said  parties,  say 
upon  their  oath,  that,  in  respect  of  the  matteru  [iroveu  before 
thcni^  they  find  for  the  pursuers  on  alt  tho  issues  against  tlie 
ilefenders,  George  M'Lenimn  and  Dnncan  M^CuUoch :  Find  for 
Ihc  pursuers  on  the  third  issue  against  the  defender  J>.  S.  Gal- 
breath  :  Fiad  that  the  quay  of  Dahnlot>cr  is  situated  within  the 
liuiita  or  bjunilary  of  tlie  grant  of  harbmrr  in  favour  of  tho 
Majfist rates  and  burph  of  Cam pl>el town :  Finii  that  tlw?  pursuers, 
or  their  tacksnieni  have  from  time  to  time  levied  at  the  quay 
of  Dalintober  a  duty  of  one  p*euny  halfpenny  per  boH,  or  tlnir- 
pence  per  ton,  on  cargoes  of  potatoes  when  not  belonging:  to 
freemen,  and  also  a  duty  of  feurpence  per  ton  on  bark,  and  this 
in  asB4»rtion  of  the  right  to  the  dues  contmned  In  the  table  of 
1799,  since  the  date  of  the  said  table," 

On  the  diiscussion  of  the  bill  of  exceptions,  the  de* 
fender  maintiiined  that,  accordhig  to  the  sound  coo- 
fltruclion  of  the  grant  of  harbour,  it  was  not  a  grant  of 
free  port  and  harbour  over  the  whole  boumls  of  the 
Loch  of  Campbeltown,  as  contended  for  by  the  pur* 
sners  ;  that,  on  the  contrary,  it  was  a  grant  of  free  port 
and  harljour  some  where  within  the  Loeh  of  Campbel- 
town, to  be  selected  by  the  grantees,  and  did  not  give 
the  rights  and  privileges  of  a  free  port  and  hai*bour, 
and  of  levying  shore  and  quay  age -dttes,  at  any  place 
or  station  other  than  that  which,  in  acting  on  the 
grant,  the  grantees  might  Ox  on  for  their  port  or  har- 
bour, and  did  farther  contend  that  the  said  defender 
was?  entitled  to  a  verdict. 

The  pursuers  tnaintained  that  they  were  entitled, 
under  the  grant,  to  levy  dues  any  where  witlvin  the  Loch 
of  CampbeltOTvn,  and  were  not  fixed  down  to  levy  these 
at  any  particular  [>oint  or  etatton. 

At  advising, 

Lffrd  ilf^diryn.^Thc  olyect  of  the  action  m  wliich  tlic  trial 


took  place,  fn  which  the  direction  excepted  to  wai  given,  t^u 
to  establish  that  tlie  Magi ^jt rates  of  Campbeltown  weweniiiled, 
under  their  grant  of  liarbuur,  to  levy  shore-dues  at  Datintobir 
and  other  pluees  within  the  Loeh  of  Campbeltown.  Wliethef,n 
short,  undyr  the  terms  and  meamln^  of  their  grant,  the  quiy  df 
Dalintober  is  situated  with  in  the  lunita  of  the  grant  of  btrfaaar 
in  favonr  of  the  Mi%d3tratt.'S,  was  tbt^refore  an  essential  pan  of 
the  pursuers*  case,  and  is  embraced  iu  the  first  issne.  NoW|11ib 
defender  alleged  that  the  grant  is  Junited,  and  only  gives  rigfalio 
a  harbour  some  wliere  within  the  I*och  of  CampbeltowajStaui^ 
spot  to  b*?  Beleeted  by  the  Magistrates,  and  did  not  give  a  rij^trf 
harbour  ajiy  where  elst^  within  tlie  bounds  of  the  loch ;  and  llw&. 
fore,  as  they  had  selected  the  burgh  of  Cam pticl town  aad,  bmtt 
two  qunys  there,  they  could  have  no  right  tAJ  levy  duo  ittb 
quay  of  Dalintolx^r*  The  Judge  held  that  this  was  not  Qe(»ifiuil| 
the  constmction  to  l*e  put  on  the  grant ;  and  in  liiis  view,  I  tMai; 
the  charge  was  right  ^  that  under  tliis  grant  the  BiLi^tniM 
were  aot  restricted  to  a  harbour  at  a  single  spot  witldn  llie  la^ 
of  Campbtltown,  but  nji;;ht  have  a  right  of  tree  pfjrt  ohtob  " 
pan  and  every  part  of  said  loch  at  "  Port  CumpbeU  vtl  in  vlia  ^k 
parte  ^eu  partiM*  (in  the  plural)  plainly  inipl3irig  m'>re| 
than  one.  This  is,  I  think,  the  legal  construction,  any  li 
say  the  necessary  constmctLon  of  such  a  grant.  It  miiitl 
a  considerable  locality  within  which  its  privikges  Kre  to  b< 
exercised^  so  that  tbe^^  may  not  be  evaded  by  ot£r9  oontriTii^ 
to  escape  the  use  of  the  piers  or  quays  e^pt'nsively  erected  k 
tlae  exercise  of  the  right.  But  a  gr**tit  of  this  kind  beiijg  k 
the  use  of  the  public,  and  to  l>e  enjoyed  by  the  public,  upofi  f*;- 
tncnt  of  dues  leviable  from  thein,  if  there  be  any  amhi^ilv  in 
its  tern»?s  or  doubt  about  its  extent,  can  best  be  cjtpbunpd  hj 
possession  of  the  granter,  and  BC(|uksc«iice  o»  the  p:irti3ftbe 
public  ;  therefore,  the  Judge  informed  the  jury  that  he  JiAl  nc^ 
put  the  case  to  the  jury  as  depending  on  his  constnietioa  of  tk 
grant  alone^  without  reference  to  the  evidence  as  to  the  enol 
of  v,'hat  was  known  and  inti^nded  to  be  deacribetl  as  tlie  hocb  of 
Catiipbeltown  in  the  grant,  Tliat  Jjucli  s^nints  may  K^  coaatOMii 
by  possession  is  unquestionable,  and  is  well  iU  us  t  rated  in  ^ 
ease  of  Dunbarton  i  and  1  may  fiirther  notice  a  suniliir  graai  u 
to  customs,  iu  the  Magistrates  of  Wigtou,  15th  January  1^ 
as  te  expluriiition  of  an  aticient  grant  to  a  burgh  by  the  mifi 
under  it,  which  jjave  them  right  to  levy  euatosn^  far  bey^  li* 
territory  of  thL^  hnrgb»  I  think  the  real  question  canie  to  be-tf 
the  evidence  supported  the  construe tiou  tluit  the  harbour  n* 
over  the  whole  of  the  l^och  of  Campbeltown — what  b  te  !• 
held  to  be  the  Loch  of  Campbeltown  ?  Nor  docs  thii  ipjwtf 
very  dlflfbrent,  in  effi.'Ct  at  least,  from  what  was  eofitcotM 
for  by  the  Lord  AdvoealCt  tluit  it  should  have  been  thtUs  vhii 
was  the  spnee  of  water  included  within  the  giant  ?  Itsiidofi 
not  ^^em  to  me  to  lie  the  exception  taken  at  the  trials  a&d  m^ 
riited  in  the  bill.  But  be  it  that  there  is  no  objeeticin  on  tlia 
grounil^  tho  grant  was  first  construed  to  mean  that  kexteo^ 
over  the  whole  (space  of  the  Iv4x;h  of  CampbeliOTini,  «nd  ttie  JV7 
wetie  ins  true  tt^l  so  to  hold,  more  especially  if  supported  by  tbi 
evidence,  and  thus  tho  space  of  water  included  witJiiu  the  piiii 
wsks  the  whole  loch, — and  of  course  to  ascertain  whiit  is  to  be  b^ 
the  Loch  of  Campbeltown  will  ascertain  the  space  of  water  is- 
claded  withhi  the  grant.  I  think  this  a  right  mode  Ibr  arrifiaj 
at  the  meaning  and  extent  of  the  grant,  and  that  it  coitt^r 
enahlcfl  the  jury  to  dispose  of  the  first  issue, — ^if  the  qnijn^ 
I>aliutober  it  situated  withUi  the  linnti^  of  the  grant  of  hiito&r 
in  £a.vour  of  the  Magistrates?  I  am  for  disallowing  theem^' 
tion. 

Lord  Af{fncrdffl — I  am  of  the  same  opiiiion*  The  defeadH' 
lays  that,  according  to  the  sound  construe: lion  of  the  gnal,  J^ 
dties  not  extend  to  tho  whole  Loeh  of  Campbeltown^  but  mi\f  to 
a  particular  place  within  that  locti.  Now,  lookiiig  to  th<.  t^:..^ 
of  the  grant,  I  cannot  hold  it  to  be  so.  Tho  grant  givr^  ih. 
right  of  building  piers  cither  at  Campbeltown  **  iv-/  in  ulk  tiAc 
}fartt  ami  partibnn^"  which  shews  tliat  the  grant  cflunot  havk'  ifl- 
tended  to  limit  their  right  lo  levy  duea  to  a  "     '      r.  i:/ 

It  is  most  material  to  oliserve  that  the  case  i- 
toerely  on  the  meaning  of  the  grant,  but  on  h 
the  grant,  and  the  extent  of  possession  under  1 1 
pears  from  the  issues,  from  the  charge  of  the  p?  < 
firom  the  verdict  returned.  The  jury  accorilini^ly  not  i 
that  the  quay  of  Dahntolx^r  is  situatetl  within  %he  Va 
grants  but  also  that  the  pursuers  have  ftom  (• 
their  dues  at  the  quay  of  I>Alintobt^    I  di>u'i  |< 

to  except  to  the  chargi^  ;m;<|ft.H  A%  fe  ^ifi^f^^**'  ^ '^     -P* 


on  the  cotistructioa  of  1 
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the  poMestion  under  the  grant.    It  was  so  put,  and  I  think 
rigbtlj  put,  by  the  presiding  Judge. 

Lard  CoMurn. — I  am  of  opinion  that  the  bill  ought  to  be  dis- 
allowed.   1.  As  at  present  adrised,  I  think  that,  under  the 
charter,  it  is  competent  for  the  pursuers  to  erect  harbours 
whererer  they  please  upon  their  own  ground  within  the  lake. 
They  are  not  restricted  to  a  single  port,  with  the  erection  of 
which  their  powers  are  to  be  exhausted ;  but  may  erect  them 
**  tn  tt/2a  alia  parte  seu  partibus"    But  though  I  indicate  this 
te  be  my  opinion,  because  this  point  has  been  argued,  I  reserre 
myself^  if  it  should  ever  hereafter  come  into  question,  because  I 
do  not  oonceiTe  that  a  decision  upon  it  is  necessary  at  present. 
2.  Because,  assuming  the  pursuers  to  be  restricted  to  the  single 
harbour  of  Campbeltown,  they  hold  this  harbour  under  the 
grant  with  a  denned  district  attached  to  it,— description  of  a 
limit  within  which  such  grants,  whether  of  free  port,  of  feriy, 
or  of  any  thing  of  the  kmd,  is  always  given,  and,  indeed,  is  in- 
dispensable; because,  without  protection  from  intrusion,  the 
grant  would  be  useless.  Here  the  limit  is  the  Lake  of  Campbel- 
town.   It  may  be  doubtfril  what  this  is ;  but  the  lake  being  as- 
certained, the  pursuers*  right  under  the  charter  coTers  it.    3. 
Now,  if  this  be  so,  the  chaige  on  the  only  point  on  which  it  has 
been  excepted  to  seems  to  me  to  be  perfectly  correct.    The 
charter,  as  now  to  be  construed,  might  very  possibly  have  been 
afi^ted  by  the  usage  of  lefyin^,  and  therefore  it  is  very  pos- 
sible that  some  direction  to  me  jury  may  have  been  requisite 
on  this  matter.    But  there  is  no  exception  upon  any  thing  said 
or  not  said  upon  this  subject    What  the  defender  maintained 
in  reference  to  the  point  meant  to  be  excepted  to,  as  set  forth 
in  the  bill,  was,  that  the  grant  **  was  not  a  grant  of  finee  port 
over  the  whole  bounds  of  the  Loch  of  Campbeltown,  but  was 
only  a  grant  of  free  port  and  harbour  somewhere  (plainly  mean- 
ing at  one  place)  to  be  selected  by  the  grantees,  and  did  not  give 
the  ri^ts  and  privileges  of  a  firee  port  and  harbour,  and  of 
levying  dues,  at  any  place  or  station  other  than  the  single  one 
thus  sdocted.   The  charge  npon  this  is,  Itt,  that  the  defender  is 
wrong  in  his  construction,  in  which  I  agree  with  the  Judge  who 
tried.    Sd;  That  this  was  not  sufficient  of  its6lf  to  enable  the 
jury  to  decide ;  because  still  there  were  two  things  by  which  the 
operation  of  the  charter  was  liable  to  be  now  affected,  viz.,  the 
evidence  as  to  what  should  be  held  to  be  the  loch,  and  as  to  the 
possession  (t.  <>.,  the  practice  of  levying,)  by  which  it  has  been 
followed.    I  think  this  a  distinct  fuid  correct  direction  on  the 
only  point  of  law  that  was  raised.    When  the  defender  repre- 
sents it  as  a  charge  instructing  the  jury  that  there  was  fd)so- 
lutely  nothing  before  them  except  the  mere  fiict  of  the  boun- 
daries of  the  loch,  he  either  mistakes  the  plain  meaning  of  the 
charge,  or  wishes  to  introduce  matter  not  properly  excepted  to. 
Lord  Justice- Cierk, — ^The  only  issue  brought  before  us  origi- 
nally by  the  parties  was  the  second  one.    I  myself  suggested 
that  the  first  iasne  should  be  inserted.    Now,  it  turns  out  that 
the  defender  has  raised  a  pdnt  of  law  in  which,  if  he  is  right, 
there  should  have  been  no  trial  at  all;  and  accordingly,  I  was 
much  snrprised  to  find  a  question  as  to  the  construction  of  the 
grant  raised  at  the  trial.    There  are  two  questions  raised  for  the 
exceptor.  The  first  is,  what  is  the  construction  of  the  grant  ?  and 
the  second  ii,  what  is  the  Loch  of  Campbeltown  as  poss^sed  under 
the  grant  ?  I  hold  it  to  be  plain  that  the  grant  of  frQ$  port  conveys 
not  merely  a  right  to  construct  a  quay  at  a  particular  point,  but 
conveys  aright  of  free  seaportand  harbour  (withall  its  privileges) 
over  Uie  space  of  water  to  which  the  grant  applies.    The  mean- 
ing of  a  grant  of  free  port  is,  that  the  party  in  right  of  the 
grant  ahall  have  right  to  levy  the  dues  allowed  within  the  whole 
bounds  of  his  grant.    I  don't  understand  it  to  prevent  other 
parties  from  building  quays,  but  it  fixes  that  sudi  quavs  shall 
not  be  built  unless  tiie  dues  are  leviable  thereat.    It  does  not 
prevent  parties  from  landing  goods,  but  from  doing  so  within 
the  bounds  of  the  loch  wiUiout  paying  the  dues.    The  only 
practicable  point  then,  under  the  first  issue,  is,  what  is  the  Loch 
of  Campbeltown  as  possessed  by  the  pursuers  ?  That  was  the 
question  of  fact  for  the  jury,— first,  what  was  the  loch  as 
described  by  the  grant?  uid  next,  what  as  shewn  by  posses- 
sion? The  grant  might  have  be^  extended  by  usage.    The 
possetrioQ  is  of  itself  of  importance  to  determine  what  the 
grant  intended  to  give.  The  direction  excCT>ted  to  was  one  on  the 
first  iirae^  and  on  that  alone.    Accordingly,  the  jury  were  not 
diraotod  to  consider  the  construction  of  the  «rant  simply,  but 
to  etmMtr  at  the  same  time  the  evidence  of  possession  under 
the  gtm^  as  proved  to  them  by  the  evidence.    This  case  is  just 
~\  t&U,  with  all  our  anxiety  to  reduce  questions  sent 


to  juries  to  plain  matters  of  fiict,  we  have  not  yet  been  success- 
ful in  excluding  points  of  law ;  for  the  question  raised  in  this 
case  by  the  defender  at  the  trial  was  one  that  ought  to  have 
been  decided  by  the  Court  before  the  triaL 

The  bill  of  exceptions  was  disalhwecL 

Judge  at  Trial,  Lord  Justice- Clerk.— ^c<.  Rutherftird,  Q.  G. 
Bell;  Ferriersand  Dufl^  W.S.,  Agents,— Alt  Lord  Advocate 
(McNeill),  Solicitor- General  (Anderson),  Macfarlane ;  Lockhart, 
Hunter  and  Whitehead,  W.S.,  -4^e«l».— {F.L.M.H.] 


ISth  December  1844. 


FiBST  DiVISIOK.— (J.C.) 

No.  42. — ^The  MmiSTEB  op  Graitnet  v.  TheEabl  of 
Manspield. 

Teinds — Augmentation — Circumstances  in  whichj  where  a  minister 
appiied  for  an  augmentation,  without  being  able  to  shew  any  mar 
tericd  change  of  circumstances  on  his  parish  since  the  previous 
augmentation  twenty^one  years  btfore^  the  Court  refused  an  aug* 

The  minister  of  Graitnej  applied  for  an  augmenta- 
tion, and  proposed  an  ad<Ution  of  two  chalders  to  his 
stipend,  on  the  statement  that  the  rental  was  large,  the 
firee  teind  £830,  and  the  duties  of  the  parish  laborious ; 
that  twenty-one  years  liad  elapsed  since  the  last  augmen- 
tation ;  and  that  the  stipend  in  the  neighbouring  pa- 
rii^  of  RuthweU  was  larger,  though  the  population  was 
smaller  than  in  the  parish  of  Graitney. 

The  Earl  of  Mansfield,  one  of  the  four  heritors  of 
the  parish,  and  possessing  Uie  principal  interest,  ob- 
jected and  answered — ^That  the  two  last  augmentations 
had  been  granted,  the  first  in  1807,  the  1^  in  1823 ; 
that  there  had  been  no  material  change  of  circumstances 
since ;  that  while  the  population  of  the  parish  had  in- 
creased by  ten  per  cent  between  1811  and  1821,  it  had 
been  decreasing  in  the  same  ratio  ever  since,  and  was 
now  not  greater  than  when  the  last  augmentation  had 
been  granted ;  that  the  rental  had  also  been  decreas- 
ing ;  Siat  the  fi:'ee  teind  was  only  £80  or  thereby ;  and 
that  while  it  was  incumbent  on  a  minister  applying 
for  an  augmentation  to  shew  that  there  had  been  a 
change  of  circumstances,  no  such  change  had  been  here 
shewn. 

At  advising, 

Lord  Justice-  General — ^We  find  that,  since  the  last  augmenta- 
tion was  given  to  this  clergyman,  this  population  has  heen  gra- 
dually decreasing  in  a  ratio  somewhat  similar  to  that  at  wlUch, 
during  the  period  between  that  last  augmentation  and  the  pre- 
ceding one,  it  had  increased.  The  rental  also  is  decreasing.  I 
do  not  see,  in  these  circumstances,  that  this  minister  has 
made  out  any  case  for  an  augmentation.  It  is  quite  true  that 
there  is  nothing  to  bar  a  minister,  within  twenty  years,  or  at 
any  time,  from  appljdng  for  an  augnientation,  if  he  can  shew 
that  there  has  been  such  a  change  of  circamstances  as  to  make 
that  necessary. 

In  this  opinion  the  Court  concurred,  and  accordingly 
refused  the  application  for  an  augmentation. 

For  the  Minister,  G.  G.  Bell ;  A.  M*Cheyne,  Agent— For  Ms 
Earl  of  Mansfield,  Ciurie;  James  L.  Mitchell,  W.S.,  Agent,— 
Teind  C/erib.— [J.C] 
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ISth  December  1844. 

F1R8T  Division. — (J.C.) 

No.  43. — John  Sloan  and  others,  Petitioners. 

Curator  Bonis — The  Court  refused  to  appoint  more  than  one  curator 
bonis  to  an  insane  person, 

A  petition  was  presented  for  John  Sloan  and  others, 
in  which,  on  a  statement  that  William  Sloan  was  in- 
sane, and  incapable  of  managing  his  affairs,  and  that 
he  was  possessed  of  considerable  property,  both  heri- 
table and  moveable,  and  had  also  been  largely  engaged 
in  mercantile  business,  they  applied  to  the  Court  to 
appoint  curatoi^es  bonis  to  the  said  William  Sloan  during 
the  continuance  of  his  incapacity,  and  suggested  David 
Sloan,  brother  of  the  said  William  Sloan,  George  Brown, 
merchant  in  Glasgow,  and  James  Lumsden,  junior, 
stationer  in  Glasgow,  and  the  survivors  and  survivor 
of  them,  a  majority  being  a  quorum,  as  proper  persons 
to  be  appointed  to  that  office. 

The  Lord  Justice- General  stated,  that  three  curators  had  never 
been  appointed  to  one  person  while  he  had  presided  in  Court ; 
but  sut^fiTCsted  that  one  of  the  three  proposed  curators  should  be 
selected  by  the  petitioners. 

DaN-id  Sloan  was  then  proposed  by  the  counsel  for 
the  petitioners,  and  the  Court  appointed  him  curator 
bonis  in  common  form. 

For  Petitioners,  Handyside ;  Andrew  Dun,  W.S.,  Agent. — ^N. 
OerL^lJ.C.-] 


ISth  December  1844. 

PiRST  DrvisioN.— -(J.C.) 

No.  44. — J  AXES  King,  Suspender,  v.  James  Baillib, 

Respondent. 

Bill  of  Exchange— Assignation — Statute  37  Geo.  IIT.  c.  136, 
§  2 — Stamp— Diligence — The  acceptor  of  a  bill  incarcerated  on 
a  d3igence,  which  proceeded  on  a  mis-stamped  assignation  of  the 
biU,  brought  a  suspension  and  liberation  on  that  ground,  and  the 
Lord  Ordinary  suspended  the  charge  simpliciter.  The  charger 
reclaimed,  ana,  before  the  case  came  to  be  adrised,  adhibited  the 
proper  stamp  to  the  assignation — Held  that  the  assignation,  tvith 
the  diiigence  which  had  proceeded  on  it,  was,  from  its  date,  vali- 
dated by  the  retroactive  effect  of  the  statute. 

James  King,  portioner  at  Windmillhill,  granted,  in 
conjunction  with  another  party,  a  bill  for  £58.  2.  3^r 
to  John  Wingfield,  junior,  writer  in  Hamilton,  payable 
four  months  after  date.  This  bill  Wingfield  indorsed 
to  John  Kerr,  writer  in  Glasgow,  and  Kerr  indorsed 
it  to  John  Wyld,  agent  at  Glasgow  for  the  Commercial 
Bank.  The  bill  not  having  been  retired  when  due, 
was  protested  at  the  instance  of  Mr  Wyld  against  the 
acceptors  for  non-payment,  and  against  Wingfield,  as 
drawer  and  indorser,  for  recourse ;  and  by  receipt  sub- 
joined to  the  protest,  Mr  Wyld  acknowledged  that  he 
had  received  payment  of  the  amount  of  the  bill  from 
Kerr.  In  virtue  of  the  extract-registered  protest,  Kerr 
raised  letters  of  horning,  by  virtue  of  which  the  drawer 
and  acceptors  were  duly  charged,  and  certain  steps  of 
diligence  were  used  thereon.  On  l^th  April  1843, 
Kerr  executed  an  assignation  in  favour  of  the  respon- 
dent, James  Baillie,  surgeon  in  Motherwell,  to  the  debt 
of  £58.  2.  8^.  contained  in  the  above  bill,  with  the 
protest,  homing  and  executions  thereon,  in  common 
form.  The  price  paid  for  this  assignation  was  stated  in 
the  deed  to  have  been  £10.  The  assignation  was 
written  on  a  stamp  of  the  value  of  10s.  only.  Upon 
this  assignation  Baillie  raised  diligence,  on  which  l^ng 


was  incarcerated  on  13th  July  1843.  A  note  of  sus- 
pension and  liberation  was  presented  for  King,  who 
pleaded,  inter  atioy  that  the  assignation  was  written  on 
an  improper  stamp,  and  was  consequently  void.  The 
respondent  pleaded,  that  the  instrument  was  correctly 
stamped.  The  Lord  Ordinary  pronounced  the  follow- 
ing interlocutor : 

"  3</  August  1843. — ^The  Lord  Ordinary  having  considered  the 
note,  answers  and  productions^  passes  tlie  note,  and  gnuit»  wir- 
rant  as  crhved  for  the  liberation  of  the  oompUdner,  and  thii 
without  caution." 

A  record  having  been  made  up  in  the  suspenaon, 
the  same  pleas  were  maintained  for  the  parties  respec- 
tively. The  Lord  Ordinary  pronoonced  the  following 
interlocutor : 

*^  IZth  March  1844. — ^The  Lord  Ordinary  haying  beard  (Htrties* 
procurators,  and  considered  the  closed  record  and  prodactioiu, 
iu  re^>ect  the  deed  of  assignation,  in  virtue  of  which  the  letten 
of  caption  were  raised  and  executed  at  the  instance  of  the  chsrger, 
is  not  duly  stamped  in  terms  of  law,  suspends  the  letters  and 
charge  simpliciter,  and  decerns :  Finds  the  charger  liable  in  ex- 
penses ;  allows  an  account  thereof  to  be  given  in,  and  remits  the 
same  to  the  auditor  to  tax  and  report." 

Baillie  reclaimed,  but  before  his  reclaiming  note 
came  to  be  disposed  of,  he  got  the  proper  stamp  adhi- 
bited to  the  assignation. 

The  Court  accordingly  remitted  to  the  Lord  Ordi- 
nary to  dispose  of  the  cause. 

All  the  other  reasons  of  suspension  having  been  nov 
departed  from,  the  question  was  confined  to  the  retro- 
active efiect  of  the  stamping  of  the  assignation. 

King  pleaded — While  it  is  quite  true  that  the  as- 
signation was  validated  by  the  adhibiting  of  the  proper 
stamp,  that  does  not  render  valid  the  diligence  which 
proceeded  upon  it  while  it  was  unstamped.  This  point 
had  been  carefully  reserved  by  the  Judges  of  the  Se- 
cond Division  in  the  two  cases  in  which  it  had  becD 
raised,  viz.,  Davidson  v.  Gibb  and  Douglas,  13th  Nov. 
1888,  D.  B.  and  M.,  vol.  i.  p.  10 ;  and  Mories  r.  Glen, 
24th  Nov.  1843,  6  D.  B.  and  M.,  p.  97.  In  this  case 
there  was  an  equivalent  to  judgment  pronounced  on 
this  unstamped  document  There  was  also  the  severe 
proceeding  of  personal  diligence  used.  These  are  not 
validated  by  the  terms  of  the  stamp  act. 

Baillie  pleaded — ^The  statute,  in  providing  for  ihe  ad- 
hibiting of  proper  stamps  to  unstamped  or  mis-stamped 
documents,  employs  the  most  absolute  retroactive  terms 
— terms  sufficient  for  validating  the  procedure  in  thij 
case.  In  the  case  of  Robb  v.  Forrest,  9th  July  1830, 
judgment  had  followed,  1.  e.,  a  man  had  been  seques- 
trated on  an  unstamped  document  of  debt ;  and  that 
was  a  stronger  case  than  the  present,  for  it  was  not 
subject  to  review,  whereas  in  Uiis  case  no  final  judg- 
ment had  been  pronounced  on  this  unstamped  assigna- 
tion; and  the  error  of  the  suspender^s  averment  is 
apparent  also  from  the  case  of  Mories  r.  Glen.  In  Eng- 
land the  effect  of  the  statute  is  well  understood — a  docu- 
ment tendered  and  rejected  at  a  jury  trial  as  unstamped 
having  been  again  tendered,  accepted  and  received  at 
the  same  trial,  the  proper  stamp  Imving  been  adhibited 
to  it  in  the  interim. 

The  Lord  Ordinary  pronounced  the  fidlowii^  iater- 
locutor : 

"  Sth  November  1844.— The  Lord  Ordinary  having  heard  Pi- 
ties' procurators,  and  considered  the  closed  record  and  prodoc- 
tions,  in  respect  the  deed  of  assignation  founded  on  it  now  duty 
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fftamped,  md  that  the  char^i;er  is  thereby  in  right  of  the  debt, 
the  justice  of  which  is  not  disputed,  Repels  the  reasons  of  sus- 
pension and  liberation :  Finds  the  letters  and  dmrge  orderly 
proceeded,  aaid  decerns :  Finds  the  charger  entitled  to  expenses, 
with  the  exception  of  those  incurred  in  the  discussion  with  re- 
gard to  the  stamping  of  the  assignation,  and  also  subject  to 
modification:  Appoints  an  account  thereof  to  be  lodpred,  and 
remits  the  same  to  the  auditor  to  tax  and  report ;  and  with  a 
view  to  the  foresaid  modification,  allows  the  suspender  to  lodge 
an  acconnt  of  the  expenses  incuned  by  him  in  the  foresaid  dis- 
cussion as  to  the  stamp,  and  remits  the  same  to  the  auditor  to 
tax  and  report." 

At  advising, 

Lord  Justice- General — The  charger  in  this  case  was  no  doubt 
very  ill  advised  to  try  this  matter  in  the  Bill-Chamber,  seeing 
that  information  might  have  been  so  easily  got  at  the  stamp- 
oflice  as  to  whether  the  origmal  stamp  on  this  document  was 
or  was  not  sufficient.  The  bill  of  suspension  was  passed  on  the 
ground  that  the  stamp  was  a  wrong  stamp.  The  charger  re- 
claimod  against  this  interlocutor,  which  was  thus  brought  before 
U8,  but  in  the  mean  time  the  instrument  had  been  properly 
itamped.  In  these  circumstances,  we  remitted  to  the  Lord 
Onlinary  to  dispose  of  the  cause,  and  he  pronounced  the  inter- 
locutor now  under  reriew.  That  interlocutor  the  complainer  does 
not  pretend  to  ask  us  to  recal  altogether,  but  we  are  pressed  to 
give  a  special  judgment,  that  he  may  have  aright  of  bringing  an 
action  of  damages  for  his  incarceration  reserved  to  him.  Let 
ns  see  then  what  are  the  words  of  the  act  (reads  sec.  2,  37  Geo. 
iii.  e.  136.)  This  stamp  act,  be  it  remembered,  is  a  revenue 
statute,  the  object  of  which  is  to  prevent  any  infVingement  of 
it  by  which  the  profits  of  the  treasury  may  be  decreased,  and 
vet  it  uses  these  broad  and  unequivocal  terms  with  regard  to 
the  validity  of  documents  the  error  in  the  stamping  of  which 
has  been  corrected.  Can  we  say,  in  spite  of  the  positive  words 
of  the  statute,  that  the  affixing  of  a  right  stamp  to  the  unstamped 
or  misstaroped  instrument  shall  only  have  a  limited  eflfect  ?  It 
is  said  that  the  complainer  has  been  incarcerated.  But,  con- 
sidering the  decisions  in  the  case  of  Robb  and  the  other  cases 
dted  to  us ;  and  more  especially  considering  the  English  cases 
quoted — which,  from  the  much  greater  experience  of  the  English 
Courts  in  deciding  in  such  matters  as  the  present,  must  be  of 
great  authority — I  think  that  cannot  be  held  to  make  any  dif- 
ference. In  fact,  we  find  that  in  one  of  tliese  English  cases  the 
retroactive  efibct  of  the  clause  in  question  was  to  validate  exe- 
cution which  had  proceeded  on  an  unstamped  document,  by  the 
subsequent  stamping  of  that  document ;  and  execution  is  just 
equivalent  to  our  personal  diligence,  our  caption  against  the 
debtor.  I  am  therefore  decidedly  of  opinion  that  the  interlocutor 
of  the  Lord  Ordinary  is  right,  and  ought  to  be  adhered  to. 

Lord  MackeTizie. — I  concur.  The  words  of  the  statute  imply 
that  the  stamping  of  a  document  is  to  have  a  retrospective 
effect.  The  complainer  reads  them  as  if  they  meant  that  the 
instrument  was  only  valid  after  the  date  when  it  had  been 
stamped.  The  law,  however,  speaks  of  the  validity  drawing  back 
to  the  date  of  the  writing;  and  as  there  is  nothing  said  about 
the  date  of  stamping,  that  is  not  to  be  regarded,  and  we  are  to 
look  only  to  the  date  of  the  writing  as  the  date  to  which  the  retro- 
spective effisct  of  the  act  applies.  And  we  must  give  fUU  retro- 
spective cflFect  to  this  clause  of  the  stamp  act,  because  it  would 
be  impossible  to  draw  any  natural  or  satisfactory  line  of  dis- 
tinction between  what  should  be  valid  and  what  invalid  after 
stamping.  In  an  ordinary  action,  the  document  on  which  the 
action  is  founded  may  notoriously  be  stamped  at  any  time,  and 
the  process  may  be  sisted  till  this  is  done. 

Lord  FuUerton, — ^The  cases  cited  for  the  respondent  are  so  very 
strong,  Uiat  I  do  not  think  that  we  can  get  over  thera,  otherwise 
I  should  have  had  the  very  greatest  difficulty  in  holding  that 
the  diligence,  at  first  illegal,  was  subsequently  validated  by  tlie 
stamping  of  the  document  on  which  it  proceeded.  The  words 
of  the  clause  in  question  mean  that  a  document  when  stamped 
shall  be  validated  from  its  date, — that  it  shall  have  the  same 
force  and  effect  as  if  stamped  from  its  date.  That  seems  the 
true  meaning  of  the  statute.  But  before  stamping,  the  docu- 
ment is  confessedly  imperfect,  and  being  so,  the  serious  question 
is  whether  that  which  is  done  upon  it,  such  as  diligence,  while  it 
i«  yet  imperfect,  being  unstamped,  will  become  valid  after  the 
document  itself  has  been  validated  by  being  stamped.  As  to 
»hat  haa  been  said  about  the  production  of  a  document  at  a  jury 
trial— v^ilch  bM  been  tendered  and  rejected  as  unstamped,  has 


been  subsequently  stamped,  and  before  the  doee  of  the  trial 
validly  given  in  evidence — that  seems  not  to  be  quite  in  point, 
because  there  seems  no  reason  why  a  document  which  has  been 
rejected  while  imperfect  should,  after  it  is  perfected,  be  ten- 
dered again  and  accepted.  But  if  a  party  were  nonsuited,  and 
a  bill  of  exceptions  brought  against  the  direction  of  the  Judge, 
on  the  ground  that  the  Judge  had  rejected  the  tender  of  a  docu- 
ment— the  Judge  having  rejected  it  because  it  was  unstamped — 
and  if  the  document  were  stamped  in  the  interim,  the  English 
Courts  wouM  seem  to  go  so  far,  (I  do  not  know  whether  your 
Jjordships  would  be  disposed  to  do  so,)  as  to  hold  that  the  ex- 
ception must  be  sustained,  and  a  new  trial  granted.  I  agree, 
however,  in  thinking  that  the  English  and  the  Scotch  decisions 
on  this  point  cannot  be  got  over. 

Ixtrd  Jeffrey. — I  concur ;  and  I  proceed  on  the  principle  as 
well  as  on  the  words  of  the  statute.  I  don't  think  the  perplexity 
put  by  Lord  Fullerton  is  insduble.  Tliough  the  Court  will 
recognize  as  good  a  document  after  it  has  been  stamped,  it  wiH 
not  impugn  what  has  been  rightly  done  with  regard  to  it  whilst 
it  was  unstamped.  What  has  been  done  here  is  just  equivalent  to 
the  conmiion  course  of  process,  in  which,  while  a  document  on 
which  an  action  is  founded  remains  unstamped,  the  Court  will 
do  nothing  but  will  sist  procedure,  so  as  to  hold  the  hand  of  the 
party,  and  prevent  him  from  doing  any  thing  in  virtue  of  it. 
Here,  accordingly,  we  find  that  when  a  suspension  was  pre- 
sented, and  the  docimient  was  shewn  to  be  unstamped,  the  sus" 
pender  was  liberated,  and  his  liberation  was  right,  it  was  just 
equivalent  to  a  sist,  and  it  was  only  hoc  statu.  The  party  has 
had  a  suspension,  and  rightly,  of  diligence,  and  he  has  remained 
unmolested  so  long  as  this  instrument  remained  unstamped. 
The  principle  of  the  stamp  act  in  this  seems  to  me  to  be  the 
sound  one  of  preventing  a  multiplication  of  lawsuits.  The 
opposite  party  in  a  suit,  who  objects  to  a  document  asimstamp- 
ed,  does  so  as  an  informer  for  the  treasury,  without  any  real 
interest  in  the  objection,  and  ho  gets  as  his  reward  the  benefit 
of  delay  until  stamping  takes  place.  This,  in  fact,  is  just  on 
the  same  footing  as  many  other  objections,  as,  for  instance,  to 
an  executor  suing  before  he  has  expede  confirmation ;  such  ob- 
jections not  having  the  effect  of  throwing  the  party  out  of  Court* 
but  of  causing  the  process  to  be  sisted  till  the  defect  be  sup- 
plied. 

The  Court  pronounced  the  following  interlocutor : 

*^  Adhere  to  the  interlocutor  reclaimed  against,  in  so  fiir  a« 
relates  to  the  merits,  and  find  the  letters  and  clmrge  orderly 
proceeded ;  but  quond  the  point  of  expenses,  before  answer,  allow 
each  party  to  give  in  an  account  of  expenses  severally  claimed^ 
and  remit  to  the  auditor,"  &c. 

Authorities  for  Suspender. — Caulfleld  v.  Row;  5  Dowling, 
365.     Robb  r.  Forrest,  3d  October  1881 ;  5  W.  and  8.  740. 

Authorities  for  Respondent. — ^Burton  v.  Kirkton ;  7  Taunton^ 
1 74.  Phillips  V.  Roe ;  5  Barnwell  and  Aldcrsou,  766.  Rose  v^ 
Tomklnson  ;  3  Dowling,  49. 

Lords  Ordinary^  Fullerton,  Robertson. — For  Suspender^  Mait- 
' '  land  ;  Wotherspoon  and  Mack,  W.S.,  Agents. — For  Bespondent, 
Rutherfiird,  Buchanan ;  John  Cullen,  W.S.,  Agent. — "S.  Clerk, — • 
I  J.C.I 


ISth  December  1844. 


Whole  Coubt.— (F.L.M.H.) 

No.  45. — Joseph  Marshall,  Pursuer,  r.  Datid 

DoBSON,  Defender. 

DOigenee — Statute  5  and  6  Will.  IV.  c.  70— Imprisonment — 
Meditatione  Fugse  Warrants — It  is  not  competent  to  imprison  d 
debtor  on  a  meditatione  fug»  warrant  for  a  debt  not  exce/edmgi 
the  sum  o/£B.  6.  8. 

Joseph  Marshall,  druggist  in  Glasgow,  brought  an 
action  of  damages  against  David  Dobson,  cabinets 
maker  in  Edinburgh,  for  wrongous  imprisonment  Mar^ 
shall  had  been  imprisoned,  in  February  1843,  by  DoIh 
son,  as  in  meditatione  fugce,  on  a  warrant  granted  bj  the 
Sheriif-substitute  of  Lanarkshire. 

The  summons  of  damages  narrated,  that  the  true 
amount  of  the  debt  due  by  the  pursuer  to  the  defendec 
was  only  £8.  3.  1 1^. ;  that  imprisonment  on  account  ^ 
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of  chril  debtd  under  £8.  6.  8.  was  abolished  by  act 
of  parliament,  5  and  6  Will.  iv.  c  70 ;  that  he  had  not 
been  m  meditatiane  faga  when  apprehended ;  and  con- 
cluded for  £300  of  damages. 

Defences  were  lodged  for  Dobson,  in  which  he  plead- 
ed, wUt  aUoj  that  the  debt  due  was  upwards  of  £8.  Gs. 
8d. ;  that,  even  though  the  debt  had  been  less  than 
£8.  6.  8.,  the  statute  5  and  6  WilL  iv.  c.  70,  did  not 
apply  to  apprehension  of  debtors  upon  meditatione  fugcB 
warrants,  and  did  not  abolish  or  prdiibit  the  use  of 
such  warrants ;  and  that  the  pursuer  had  been  in  medi- 
tadonefugce. 

The  following  issue  was  {M^pared  for  trial  by  jury : 

**  Whether,  on  or  aboat  the  18th  day  (^  February  1843,  the 
defiender  wroDgously  obtained  the  warrant,  No.  13  of  process ; 
and  whether,  on  or  about  the  20th  day  of  Febmaiy  1843,  the 
defender  wrongonsly  apprehended  and  detained  the  pursuer,  or 
cansed  him  to  be  appi^ended  and  detained  in  custody,  to  the 
lots,  iigniy  and  damage  of  the  pursuer  ?" 

The  jury  returned  the  following  verdict : — 

«  At  Edinburgh,  the  30th  day  of  July  1844  years,  before  the 
Bight  Honourable  the  Lord  Justice-Clerk, — compeared  the  said 
pursuer  and  the  said  defender,  by  their  respectire  counsel  and 
agents,  and  a  jury  hanng  been  empannelled  and  sworn  to  try 
the  said  issue  between  the  said  parties,  say  upon  their  oath,  and 
that,  in  respect  of  the  matters  proren  before  them,  thej  find 
that  the  true  amount  of  the  debt  referred  to  in  the  application 
was  only  X8.  -8.  iif .,  and  that  the  sum  was  increased  with  a 
view  to  avoid  any  objection  to  the  legality  of  the  warrant :  Find 
that  the  said  warrant  was  wrongously  obtained,  and  the  pursuer 
wrongonsly  apprehended  in  virtue  of  the  same:  Find  the  pur- 
suer entitled  to  £50  sterling  of  damages,  but  suliject  to  the 
opinion  of  the  Court,  whether  the  said  warrant  was  illegal  under 
the  5th  and  6th  William  iv.  cap.  70,  and  if  the  Court  shaU  be 
of  opinion  that  the  said  warrant  was  competently  and  legally 
obtuned,  with  power  to  the  Court  to  enter  up  the  verdict  for 
the  defender." 

The  case  having  thereafter  been  partly  heard  before 
the  Second  Division,  their  Lordships,  by  interlocutor  of 
28th  November,  appointed  it  to  be  argued  before  the 
whole  Court,  that  the  opinion  of  their  Lordships  might 
be  obtained  upon  the  point  reserved  by  the  verdict 

It  was  maintained  for  the  pursuer,  that,  by  the  5th 
and  6th  William  iv.  c  70,  §  1,  it  is  enacted,  that  <<  it 
diall  not  be  lawful  to  imprison  any  person  or  persons 
on  account  of  any  civil  debt  which  shall  not  exceed  the 
sum  of  £8.  6.  8.  sterling,  exclusive  of  interest  and  ex- 
penses thereon ;"  and  by  section  2  it  is  enacted,  that  it 
shall  not  be  lawful  for  any  gaolor  ^^  to  apprehend  or 
detain  in  custody  the  person  of  any  debtor  or  alleged 
debtor,  for  a  civil  debt  of  an  amount  not  exceeding 
£8.  6.  8.  sterling,  exclusive  of  interest  and  expenses 
thereon,  in  virtue  of  letters  of  caption,  act  of  wcu^ing, 
decree  of  a  small-debt  courts  or  other  warrant ;"  and 
consequently  that  the  imprisonment  had  been  illegal. 

It  was  maintained  by  the  defender,  that  the  imprison- 
ment under  a  meditatwne  fugce  warrant  was  to  force  the 
pursuer  to  fulfil  an  obligation  ad  factum  preatandum^ 
viz.,  to  find  caution  judicio  siati;  that  such  obligations 
were  reserved  by  the  5th  section  of  the  act,  which 
enacts,  '^  Uiat  nothing  in  this  act  contained  shall  affect 
obligations  ad  facta  prestcmda  ;'*  and  that  imprisonment 
under  meditatione  fugcB  warrants  was  not  abolished  by 
the  5th  and  6th  Will.  iv.  c.  70. 

At  advising, 

Lord  Justice- General — The  jury  have  found  that  the  sum  for 
which  the  warrant  for  imprisonment,  as  in  meditatione  fugfE,  was 
granted,  was  only  X8.  3.  11^^  and  they  reserved  the  point  for 


the  ooosideratioa  of  the  Court,  whether,  under  the  5Ui  and  6th 
WllL  iv.  c  70,  Imprisooment  on  a  mediatioite  fitgtB  warrant  fir 
such  a  sum  was  legal  or  illegaL  Hie  point  has  been  foliy  and 
ably  argued ;  and  I  have  now  to  announce  the  unanimoos  judg- 
ment of  the  Court.  After  full  consideration  of  the  statute  5  and 
6  WilL  iv.  c  70,  and  the  argument  on  both  sides  of  the  bar,  ve 
are  of  opinion  that  the  warrant  in  question  was  illegal,  and^thtt 
the  verdict  must  stand.  The  title  <^  theact  ^  for  abotishiDg in 
Scotland  imprisonment  fiv  civil  debts  of  small  amouBt,"  b  ooofir- 
matory  of  the  objects  and  intendments  of  the  statute ;  and  vhea 
we  attend  to  the  preamUe,  and  to  thediflferent  clauses,  wetiuak 
that  the  act  does  abolish  any  imprisonment  on  account  of  any  dril 
debt  that  does  not  exceed  the  sum  of  X8. 6. 8.,  except  in  snch  cases 
as  are  mentioned  in  the  5th  section  of  the  act.  In  this  Sth  «£• 
tion  there  is  no  mention  of  wteditatume  fugoe  warrants.  Ilie 
statute  proceeds  on  the  preamble  that,  whereas  ^  great  bud^ 
ship  is  fineqnently  suffered  by  poor  persons  in  oonseqaeDce  of 
imprisonment  for  civil  debts  to  a  small  amount,  without  pro- 
ducing thereby  any  adequate  benefit  to  their  creditors;  ami 
whereas  it  b  expedient  that  a  remedy  should  be  provided ;"  ad 
it  goes  on  to  declare,  in  the  1st  section,  ^  Uiat  it  shall  not  be  lav- 
ful  to  imprison  any  person  or  persons  on  account  of  any  dril 
debt  which  shall  not  exceed  the  sum  of  X8.  6.  8.  atcofling.*'  Hds 
Ist  section,  which  is  the  leading  enactment  of  the  statute^  dedarei 
all  imprisonments  illegal  on  account  of  ciTildebta  notexoeediqf 
£8. 6.  8.  The  2d  section  of  the  statute  is  equally  fbee  firwi  doobc 
It  declares,  that  it  shall  not  be  lawfbl  for  a  keeper  of  a  {hisoo  to 
apprehend  or  detain  a  person  in  custodv  for  a  dTil  debt  not 
exceeding  £8.  6.  8^  **in  virtue  of  letter  <»  caption,  act  of  ward- 
ing, decree  of  a  small-debt  court,  or  other  warrant.**  The  wordi, 
^  or  other  warrant,"  deariy  embrace  wt^dsiJtatiomiefugat  warnnti, 
and  are  evidently  intended  to  cany  out  the  object  and  intend- 
ment of  the  legislature.  When  tiie  use  of  a  vnedUaHimb  fm 
warrant  is  considered,— a  compulsitor  gradually  introdooed  fi« 
the  purpose  of  securing  the  person  of  the  debtor  until  the  cr^ 
ditor  should  hare  his  paaraia  executio, — there  can  be  no  doabt 
but  that  it  is  embraced  within  the  pvohibitions  of  the  statute: 
The  sum  here  being  under  the  statutory  amount,  there  cannot 
be  anv  ground  for  a  legal  imprisonment,  because  it  would  ma- 
nifestly tend  to  do  that,  in  an  indirect  way,  as  under  the  wuA- 
tatione  fugce  warrant,  which  it  is  incompetent  to  do  in  a  nun 
direct  way.  The  5th  section  does  not  except  the  imeditatioH 
/if47ee  warrant  fhxn  the  (^leration  of  the  statute.  Astothedai^ 
anticipated  of  a  person  leaving  the  country,  and  withdrawiaf 
his  efl^cts,  it  is  always  competent  to  iq>ply  by  summary  pedtioo 
to  the  Judge  Ordinary,  who  can  proTent  the  aooomplishment  d 
this  object.  This  protects  the  rights  of  all  parties,  withoot  re- 
sorting to  the  meditatione  fuga  warrants. 

The  Court  pronounced  the  following  interlocutor: 

"  In  conformity  with  the  opinion  of  the  whole  Court,  Fiirf 
that  the  warrant  referred  to  in  the  verdict  was  illegal,  under  the 
5th  and  6th  Will.  iv.  c.  70 ;  and  in  respect  of  the  said  verdict, 
they  decern  against  the  defender  for  p:iyment  of  the  sum  d 
£50  of  damages.** 

Pursuer's  Authorities.— Report  of  Law  Commissioaen,  1 52. 
Fltcaim,  18th  Feb.  1715 ;  Diet.  13,948.  Buston,  16th  Nor. 
1786 ;  Hume*8  CoL  400.  Bell's  Com.  iL  565,  and  L  384.  Belli 
Com.  on  Cessio,  106.  Stewart,  8th  July  1809 ;  Fac  CoL  Head. 
16th  Dec  1773 ;  Diet  8550. 

Defender's  Authorities. — ^Kemp,  16th  Jan.  1786;  Diet  85M. 
Barclay's  Fugs  Warrants,  62,  §  101.  A  B,  6th  June  1843. 
Watson,  Sd  Jan.  1700;  Diet  854&  Earl  of  Strathmore.  Slit 
Feb.  1700;  Diet  8549.  Brown,  16th  Nov.  1792;  Diet  11,7a 
McLaren,  8th  July  1820 ;  Fac  CoL  Statute  6  and  7  Will  it. 
c  56,  §  2.    BUdr,  6th  July  1821.    Ersk.  L  3,  8. 

Act.  Deas ;  Alexander  James,  S.S.C.,  Agent. — A^  Inglis,  G. 
Ross,  junior ;  George  Cotton,  S.S.C.,  Agent. — Jury,  Ckrk.- 
[FX.M.H.] 
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19M  December  1844. 
First  Divibion. — (J.C.) 

No.  46. — ^Mrs  Pollok  or  Tennant  and  Husband,  Pur- 
suersy  V.  Dr  Pollok  or  Morris,  and  others,  Defen- 
ders, 

Proof— Insanity — Mandate — ^Testament — ^Bill  of  Exceptions- 
Jury  Trial — At  the  trial  of  cm  issue  in  a  reduction  of  a  codicil  on 
the  ground  of  the  testcUor's  insanity^  a  correspondence  between  the 
dteeasedwife  of  the  testator  ana  his  partner,  immediateh/  prior 
md  postenor  to  the  executidn  of  the  codicil,  toas  tendered  in  evi- 
dence as  the  acts,  letters  and  correspondence  of  the  testator ;  certain 
evidence  having  been  previously  led  to  shew  that  the  testator  had 
left  btuiness  on  accoimt  of  his  health,  and  was  affected  with  para- 
^  of  his  hand,  and  that  his  partner  had  acted  on  the  directions 
in  thm  letters.  In  the  circunutances,  the  presiding  Judge  rejected 
hoc  itatu  the  correspondence  as  tendered  On  a  bill  of  except 
tions—Held  that  the  correspondence  as  tendered  in  evidence  was 
proper^  r^ected.  Obiter  dicta,  1.  That  the  intrinsic  evidence  of 
mttkority  m  such  letters,  if  competent  at  all,  is  of  very  inferior, 
weight,  2.  That  the  proof  of  authority  necessary  to  have  made 
tkis  correspondence  the  correspondence  of  the  testator  must  have 
been  as  strong  as  that  which  would  have  been  required  to  raise  an 
obligation  against  him,  3.  Question,  as  to  the  effect  of  the  deci- 
sion of  a  presiding  Judge  atbnitting  evidence  to  go  to  the  Jury. 

Continuation  of  case  ante,  p.  68. 

The  late  Mr  James  PoUok,  manufacturer  in  Glas- 
gow, executed,  on  13th  February  1839,  a  trust-dispo* 
sition  and  settlement,  whereby  he  made,  inter  alia^  cer- 
tain provisions  in  favour  of  his  youngest  daughter,  Mrs 
Janet  Pollok  or  Tennant,  wife  of  Mr  Charles  James 
Tennant,  of  St  Rollox,  merchant  in  Glasgow. 

Relative  to  this  disposition  and  settlement,  Mr  James 
Pollok  executed  two  codicils.  The  second  of  these 
codicils,  which  was  dated  29th  June  1841,  contain- 
ed inter  aUoj  a  direction  to  his  trustees  to  pay  an  annuity 
of  £100  to  Mrs  Pollok,  his  wife,  in  the  event  of  her 
nirvivance,  and  recalled  certain  ^f  the  provisions  in 
favour  of  his  daughter,  Mrs  Tennant. 

A  reduction  of  the  codicil  of  29  th  June  1841  was 
brought  by  Mrs  Janet  PoUok  or  Tennant,  and  by  Mr 
Charles  James  Tennant,  her  husband,  for  his  interest, 
on  the  ground  that  Mr  Pollok  was,  at  the  date  of  its 
execution,  insane,  and  not  of  sound  disposing  mind.  An 
issue  having  been  adjusted  to  try  the  question,  the  case 
went  to  trifd  on  13th,  and  a  verdict  was  returned  for 
the  pursuers  on  14th  March  1844. 

Exceptions  were  taken  by  the  defenders  at  the  trial 
to  certain  deliverances  of  the  Judge,  which  were  pro* 
nounced  in  the  following  circumstances. 

A  correspondence,  commencing  on  20th  May,  and 
ending  on  20th  July  1841,  had  been  carried  on  be- 
tween Mrs  Pollok,  the  wife  of  Mr  James  Pollok,  and 
his  partner,  Mr  Speirs,  during  Mr  Pollok's  residence 
atlium,  where  he,  on  15th  May  1841,  had  gone  to 
reaidfi  for  the  benefit  of  his  health.  This  correspon- 
dence related  to  the  business  of  Mr  Pollok,  and  to  the 
WTangements  connected  with  the  removal  of  his  resi- 
dence in  Glasgow  from  one  house  to  another,  and  other 
matteiB,  but  cMefly  to  a  search  for  a  missing  discharge 
of  an  iziliibition  over  a  property  belonging  to  Mr  Poll<* 
*t  Logi^reen.  Most  of  Mrs  Pollok's  letters  to  Speirs 
omtaaSed  statements  as  to  Mr  Pollok's  health,  and 
alo)06t  aU  of  ^em  bore  to  contain  expressions  of  Mr 
PolMf*  wiihesy  opinions  and  instructions,  while  some 
of  tbW*il|^.(o  be  written  at  his  request,  and  to  convey 
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his  direct  orders  to  Speirs.  The  letters  written  by  Mrs 
Pollok  evinced  a  rather  intimate  acquaintance  with  the 
details  of  Pollok's  business,  and  a  distinct  knowledge 
of  the  importance  and  nature  of  the  discharge  of  the 
inhibition.  It  also  appeared  that  Mr  Speirs  had  acted 
upon  the  instructions  contained  in  them.  And  relating 
gienerally  to  the  matters  discussed  in  this  correspon- 
dence with  Mrs  Pollok,  there  was  one  letter,  dated  8th 
June  1841,  written  by  Speirs  to  Mr  Pollok  himself. 

It  had  appeared  from  the  evidence  led  by  the  pur- 
suers, that  Mr  Pollok  had  been  affected  with  paralysis 
of  the  right  hand,  Jtnd  that  he  had  been  advised  by  his 
medical  attendants,  during  the  period  when  this  corres- 
pondence was  carried  on,  to  abstain  from  business. 

Mr  Speirs  was  the  first  witness  examined  for  the  de- 
fenders. As  appears  from  the  bill  of  exceptions,  he  gave 
evidence,  that  PoUok 

"left  business  finally  15th  Mav/41.  Went  to  Largs.  Com- 
plained of  ill  health.  Witness  had  occasion  to  see  Mrs  Pollok 
about  this  time.  She  desired  witness  to  corresi)ond  with  her. 
This  on  1 5th  May.  Assigned  Pollok's  poor  h^th.  She  had 
not  previously  been  accustomed  to  take  any  charge  of  business. 
Witness  had  never  previously  communicated  with  her.  Pollok 
had  complained  to  witness  his  liver  was  afiectcd.  His  hand 
was  affected.  Nothing  said  by  Mrs  Pollok  ^  to  state  of  hia 
nund.  Nothing  as  to  disordered  intellect.  Witness  had  then 
no  such  impression  himself.  Mr  and  Mrs  PoUok  went  to 
Largs  15th  May.  Witness  bad  correspondence  with  Mrs  Pollok 
alter  this. 

"  Thereafter  the  counsel  for  the  defenders  proposed  to  give  in 
evidence  a  letter  fix>m  Mrs  Pollok,  wife  of  the  said  James  Pol- 
lok, addressed  to.  the  witness  John  Speirs,  of  date  20th  Mar 
1841 — the  said  Mrs  Pollok  being  admitted  to  bo  now  dead — in 
so  &r  as  it  contained  Mrs  Pollok's  statement  relative  to  her 
husband's  healtli,  and  also  as  tlK^  act  and  letter  of  Mr  Pollok. 

"  But  the  counsel  for  the  pursuers,  waiving  objection  to  the 
admissibility  of  the  said  letter,  in  so  far  as  it  might  contain 
Mrs  Pollok's  statement  as  to  her  husband's  state  of  health,  ob- 
jected to  its  admissibilitpr  as  the  act  and  letter  of  Mr  PoUok. 

"  Whereupon  the  said  Lord  Ivory,  of  consent,  aUowed  the 
said  letter  to  be  received  in  evidence,  so  far  as  it  contained  Mrt 
PoUok's  statement  relative  to  her  husband's  health ;  but,  in  so 
far  as  it-was' tendered  and  proposed  to  be  received  as  the  act  and 
letter  of  Mr  PoUok  himself,  while  it  was  not  proved  that  he 
knew  any  thing  of  it,  or  had  given  any  authority  for  its  being 
written^  hoc  statu  refused  to  aUow  the  same  to  be  received. 

"  And  tiic  counsel  for  the  said  defenctcrs  did  then  and  there 
except  to  the  foresaid  ruUng  of  the  said  Lord  Ivory,  in  so  far  as 
the  said  letter  was  rejected  on  the  above  ground,  and  did  ten- 
der their  exception  accordingly." 

Afler  the  examination  of  Mr  Speirs  had  proceeded 
for  some  time,  but  without  any  thing  farther  appearing 
in  evidence  to  connect  Mr  Pollok  with  the  before  men- 
tioned correspondence,  the  bill  of  exceptions  bears, 

"  That  the  counsel  for  the  defenders  tiien  put  in  evidence  the 
letter  of  1st  June  1841,  from  Mrs  PoUok  to  Mr  Speirs,  No.  32 
of  process,  in  so  far  as  it  contained  Mrs  PoUok's  statement  rela- 
tive to  her  husband's  health.  The  foUowing  words  fVom  it  were 
then  read: — *  I  write  to  thank  you  for  your  kind  inquiries  for  Mr 
Pollok,  who^  I  am  happy  to  say,  Dr  CampbeU  thinks,  is  going 
on  well.^ 

**  Thereafter  the  counsel  for  the  said  defenders  did  propose  to 
give  in  evidence  the  remaining  part  of  the  said  letter,  as  the  act 
and  letter  of  Mr  Polk>k,  when  the  witness  was  asked— 

"  By  the  Court— Did  any  thing  at  this  time,  or  any  other,  pass 
between  Mr  Pollok  and  witness,  from  which  former  gave  witness 
to  understand  that  Mrs  PoUok  acted  in  this  correspondence  by 
his  directions  ?  Mr  PoUok  witness  understood  to  be  aware  tliat 
Mrs  PoUok  corresponded  witli  witness,  but  not  that  Mr  PoUok 
had  dictated  the  letters.  PoUok  never  stated  to  witness  that 
he  had  either  seen  these  letters,  or  beeu  made  aware  of  theit 
contents.  Digitized  by  VJl^^VlC 
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**  Bif  Maefarhnt^'*  (for  tho  defenders  .)—**  Had  you  ever  anj 
cqnvorsHlioo  with  Mr  Pollofc  in  which  he  gave  you  to  undtr- 
fitund  tluit  ihc  contents  of  that  corredpopdaoco  hod  been  com* 
mumuated  to  him  ?    Anmoer,  No. 

^  Thenmft(?r  the  counsel  for  the  pursnerB  flul  object  to  tho 
idmiaaibilitv  of  tho  rL^miLining  part  of  the  said  letter  aa  the  act 
and  letter  of  Mr  Pollok. 

"  Ulicroupou  the  faid  LonI  Ivojy  did  austnin  the  s^ii  objec- 
tioa  in  hoc  stalut  ujion  tiie  ground  before  mentioned. 

■*  And  the  counsel  for  the  said  defenders  did  then  and  there 
exwpt  to  the  foresidd  ml  lug  of  the  saiil  Lord  Ivory,  in  so  fer  aa 
t\\e  said  letter  wa^  rejeeted  on  the  above  gro^md,  md  did  tender 
their  exception  accordijigly*" 

Statements  a?t  to  Mr  Pollok's  health  ha%4ng  been 
n?Hd  i'rom  two  other  letters  of  Mrs  FoUok,  the  biU  of 
exceptions  bears,  that  the  defenders'  comis*?l  propose*! 

**  to  pve  in  evidence  the  Tariou??  letters  fhim  Mrs  Pt>Uok  to  Mr 
bpeirs^  and  frc«n  Mr  J^ijeim  to  Mrs  I'ollok,  mentioned  in  thefol* 
lowiri*  liat,  :ia  ilie  acts^  letter^»  and  correapondence  of  Mr  Pol- 
lok,  and  insisted  that  the  said  letiera  were  to  such  eficct  com- 
petent and  adtniMlWo  eTideaee,  and  ought  to  he  TOCctred ;  con- 
eeding^  at  tho  same  tiroe  that  the  whole  of  said  letters,  aa  ao 
written  by  Mra  Polbk  to  Mr  Spcirs,  wet©  in  the  same  situation 
with  the  fetters  from  her  alre,nly  rejectee!,  as  rc^nls  t!ie  proof 
of  authority  fmm  Mr  Polbk  to  her  for  writing  the  same," 

Then  foUowa  a  list  of  the  letters  forming  the  con'ea- 
pondence  between  Mrs  Pol  I  ok  ami  Sjjeirs  aboA^e  men- 
tioned*     The  bill  of  exceptions  eon  tin  ue.-^ — 

"  But  the  counsel  for  the  sjud  purauers  did  object  to  the  ml- 
missibility  of  the  aaid  letters  as  tenderetl,  and  on  the  grounds 
before  stated  i>y  the  flaid  Tjord  iForj',  aa  apphcable  to  the  first 
except  ioa. 

*'  Whc^reapon  the  said  Lortl  Ivory,  of  consent,  allowed  the  said 
letters  to  be  received  in  regard  to'  Mr  PoUok'a  state  of  healtb, 
but  In  /toe  iffttii  TV*iL>eted  the  aamo  m  the  lettcrai  act^  or  oorrss- 
pondeuee  of  Mr  PoUuk  hiiuat4f|  until  it  wiw  caiabltBhed  that  the 
said  lett4?r»  of  Mrs  Pollok  were  proved  to  have  boen  written  by 
Mr  PoUok'si  authDrity,  or  that  he  waa  eogriizont  of  the  contents 
of  the  same,  or  of  the  said  correspondence  with  ifr  Speirs- 

**  And  the  counsel  for  the  said  defenders  did  then  and  Uwr^ 
cTccept  to  the  foresaid  rulinj^,  in  so  far  as  the  letters  were  rejected 
ctpon  the  above  gn>uud|  and  did  tender  their  exception  looortl- 
inf?ly." 

Tlie  bill  of  exceptions  was  atljastcd  and  signed  on 
11th  July  1814. 
The  defenders  pleaded — 

The  letters  of  Mrs  Pollok  were  ten<!ered  for  a  double  purpose, 
1.  m  afllbrdiug  evideuc^j  of  Mr  i*ollok*a  health  j  2,  as  evifk*ucc  of 
hb  ca|iJieity :  Ixjr  the  flriit  purpose  they  were  atlmitted,  for  tho 
fet^ond  they  were  rejeetetl  luj  evidenee.  But  they  were  good 
evidence  of  his  rapacity.  They  were  written  hy  a  deceased  pcr- 
HoUt  against  whom  nt>  circumveution  is  idleged  ;  a  person  best 
acquainted  with  PoUok,  and  they  embody  hij  nivional  instmc- 
lionH,  and  are  stamped  with  hi^i  authority*  The  evidence  of 
Rpeirs  go^  far  to  cormeet  Polkik  with  tho^e  letters.  He  seems 
to  hare  written  to  Mr  or  to  Mrs  Pollok  indifterently,  and  the 
letters  themsc^lvcs  make  up  the  requisite  amount  of  evidence  on 
that  point.  They  contain  the  strongeat  internal  evidence  that 
they  wens  *^aets  ami  deeds"  of  I'ollok  io  the  only  sense  wliieh 
coulil  be  meant  in  tho  tenders  of  them-  They  con  tain  the 
strnnsy^t  mtornal  e^ident^ci  that  they  wefe  written  with  tho 
knowletlj^  of  Pollok,  Tiii^  inference  in  matter  of  fact.  au<l 
therefore  the  letters  ou^ht  to  ImTC  been  laid  beforo  the  jury* 
Besidi-*a,  thp  internal  evidence  of  the  letters  Is  the  evidence*  of 
Mrs  Pollok  tliu*  writer,  and  U  receivable^  on  she  is  dead,  Thia 
proof  t!t3t  these  letters  were  Pollok'^,  through  tho  agency  of  Eii 
i^ife,  U  not  reciuire<l  to  bcr  such  a  pruof  as  wonkl  be  HGceisary  to 
prove  a  mandate,  because  here  tbe  witness,  the  ajrent,  h  not 
exposed  to  the  i^aiue  liability  a«  a  mandator)-  who  fails  to  prove 
hli  mandate.  Tiie^rule  is  fixed,  that  whatever  is  good  evidence 
hi  a  witOL-i^  box,  while  the  witness  is  alivc^  is  gtiod  evidence  at 
second- ban d»  aft^r  the  death  of  such  wimess.  Had  Mrs  Pollok 
been  alive*  and  in  Ihe  witnes.^  box,  she  could  have  proveii  her 
letter:?.  Her  oral  &tatetnents  have  been  provetl,  on  the  pursuers* 
pnrt*  by  partde  proof*  But  the  writti^n  statements  in  her  lettera 
^Te  better  lluu  puryle  pro(if.  bceau'^e  they  are  fixed  ;  whereas 


hearsay  is  vai^e  and  unoertaiiu  It  ii  said  that  Mrs  PoUok  wm 
nat  a  competent  witness,  bccau%  she  was  disqtialified,  by  her 
intercj^t,  from  the  boqueat  of  £100  to  her  in  the  codicil  imder 
retluction.  Tliat,  at  any  rate,  eouJd  only  aflGx^t  her  letten  after 
20lh  June  1 841,  whi*n  the  cuilicil  was  made.  Had  she  beai 
alive,  the  interest  which  she  hmJ  might  iiave  been  dlachan^, 
and  her  death  discharjjetl  it.  Inteni'^t  disqualtdea,  bccaoae  H  i^ 
supposed  to  lead  to  untruth.  But  no  such  r«(?a3on  could  appi 
to  these  letters*  Ou  these  views,  the  defenders  w^;re  enUlM 
Imve  the  conxNSiiOudcnce  i^almi  qmnttm  sent  to  the  jmf; 
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The  pursuers  pleatM — 

Tlie  question  of  admieaibility  is  not  a  qt»»ttafi  for  the  jury,  bcJ 
eTcel  usi  vely  for  the  Judge.  'Jlie  jmj  ha^  not  to  tkdde  sodi  f  ik  ^ 
tion9  as,  whether  these  letters  were  the  tusm  and  kfeten«f  B: 
bk.     But,  if  they  were  sent  to  tlte  jury,  they  wcnld  osniwi 
whether,  as  acts  and  letters  of  Pollok,  they  were  iinpurttt: 
Tlie  Engliih  law  is  decisive  on  tlie  subject.    Then,  wouM  i 
Judge  Imve  hem  entitled  to  eeod  the  letters  to  tlie  jury  at  v 
acts  atid  letters  gf  Pollok  on  the  evidence  of  Bp^rs  ?    <>naiii 
iK>t»    liiere  wa«  no  intenial  evidence  before  the  Court  thai  Ux- 
let  tew  wens  tiie  acts  and  letters  of  Mrs  Pollok,  because  the  let- 
ters  were  not  tendered  aa  her  letters.    B.."*ides,  slie  was  ckarlv 
disqualiAe^l  by  iitterest.     And  nooe  of  ht^r  letters  are  free  ffom 
that  taint,  being  all  written  within  so  short  a  time  of  li«r  m 
quirinjf  that  interests  that  they  may  probably  have  heeti  wiitlin 
during  events  iu  which  she  took  a  part»  and  whkli  kd  toBotUt 
settling  00  lujr  the  annuity  of  XltX). 

At  advijiing, 

iMnl  Jmtke-  Gemnd. — tn  now  doddinf  npon  the  bill  flf 
cepiions  taken  to  the  deliverances  in  regaid  to  evident- 
nouuoed  by  Lord  Ivory,  who  tried  tlm  ease,  and  wldch 
been  fully  and  eUiboratoly  argued  beforo  lit,  we  most  all 
closely  to  what  is  set  forth  m  the  bill,  from  the  precipe 
of  which  we  are  not  entiiletJ  to  travel  in  any  respect- 
questions  raised  in  tha  bill  relate  solely  to  the  rejectkai  of 
taui  letters  which  were  tendered  by  the  defenders  In  eriikir) 
on  the  trial  of  an  i&$uo  in  a  reduction,  on  the  ground  of  iu',  > 
pacity,  of  the  codicil  to  the  flottlcraent  of  the  lato  Mr  Jaii^ 
Follok,  dated  aSlh  June  1S41,  raised  at  the  iufWoce  of  Mr  a 
Mrs  Tennant ;  and  it  h  to  the  ^vay  in  which  V<         '  - 

tenderetl  as  evidence,  and  the  grouads  of  tht 
Jutlgo,  tliat  we  can  alone  look,  iu  iletenuiniuL;  ...*..... ^^  .,«,  ; 
of  exeeptloTia  ought  or  ought  not  to  be  aUowed.     Lei  us  t^j 
l(X)k  to  the  bill,  in  order  to  see  how  the  letters  were  scttta-L; 
tendered  Ijy  the  defetider^  and  refitted  to  be  admitted  by  tiki 
Judge,  and  what  are  the  exceptions  taken   to  hia  deasim 
These  are  to  l>e  found  from  p.  75  to  p.  SI  of  the  bill  of  exoe$> 
tions ;  and  though  it  may  be  sotnewhat  tedious,  lhti<y  cuuit  be 
taken  in  detail  and  examlncil  minutely.    Sudi^  then,  bcia^  tS- 
special  nature'  of  tlic  tetvler  of  tht^^M;  letters  bry  the  drthnrlffty 
evidence  to  he  laid  before  the  jur)%  and  the  groitndi  on  wh^L 
upon  tlie  o^ijection  of  the  pursuer^?,  ihcy  were  te^a^ed  hf  m 
Judge,  Idiough  only  in  hoc  tfatHi  i\t"  are  now  to  decide  wm} 
the  exception  to  his  decisioti  is  well'foundcii  or  not^     Nov,  o 
deciding  this  question,  I  must  observe,  iu  tlie  first  plaoe,  tlut 
I  hold  it  to  he  clear  law^  that  it  was  the  province  of  the  Jadfi 
to  decide  as  to  the  admissibility  of  iIh;^  letter^^  and  that  h» 
would  have  acted  erroneously  had  he^  by  adnnuiiig  tbeoi  10 
go  to  tlie  jurj'i  left  it  to  tliem  to  determine,  whether  thef«  was 
eviilcncc  sufficient  to  satisfy  them  that  Mr  FoUok  hail  §kbm 
authorised  his  wife  to  write  the  teltors,  or  had  dictated  ibstti 
to  tier,  or  that,  aflcT  tliey  were  written,  he  had  seen,  «iiietis» 
Ctland  approved  of  their  contents,  or  Iv'^    i-^:-,^]  thc*]xi  to  Im 
Aciit  iiccordijig  to  their  address,  soaat^:  tford  gfomad 

for  holding  tliem  to  bo  capable  of  being  Ii"  own  acts 

and  letters.    TIte  deci^iou  aa  to  the  Impiici  oJ  vldtooi 

arising  from  the  letters,  and  the  rest  of  tlie  e\  i  .  ^U^awm 

to  tliem,  could  not  legally  he  withdrawn  from  tiie  .1  m%ip  mnd 
devolTcd  upon  the  jury ;  and  this,  I  tltink,  is  the  clear  iniooft 
of  the  opinioni  delivered  by  the  Eoghsb  Judge*^  and  partsofc- 
larly  of  Chief- Jutjtiee  'Hndal,  in  the  ca^^  of  ItY right  r»  "raten, 
as  reportetl  hy  AdoIphu$  and  Kills.  Hts  I^rdahip*«  wcodi  ja 
reference  to  the  ar^mient  c»f  counsel*  that  then?  wa*  cTidesot 
for  a  jury  tluit  the  testator  h4id  openod  certain  letters,  mod  pes 
them  away,  and  that  they  were  tberefiire  eridcnce  aa  tn  bs 


competency  to  make  a  dcod,  oro  thoae^— *' 

to  say  whether 
they  ought  to 


to  say  whether  papers  a]^|^fo^^ai^Bf  ^ 
be  recited  aa  ttio^ab^i 
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draw  soch  a  condaskm  as  would  be  drawn  by  a  sensible  jury, — 
but  the  question  does  not  go  to  them.''  Again,  the  same  learned 
Judge  says, — "  The  very  question  Submitted  to  us  here  is,  whe- 
ther or  not,  on  a  particular  state  of  £Eu:ts,  evidence  was  rightly 
rejected?    That  question  is  one  of  the  proper  subjects  of  a  bul 
of  exceptions."    Mr  Starkie,  at  p.  1280  of  his  last  edition,  has 
these  words  in  reference  to  the  same  matter, — ^  Letters  writ- 
ten by  third  parties  since  deceased,  to  a  party  whose  will  is 
disputed,  and  found  among  his  papers,  are  not  admissible  as 
evidence  o€  his  competency,  without  some  proof  that  lie  him^- 
self  acted  upon  them.    Aud  the  fiicts  of  such  a  letter  having 
been  found  with  the  seal  broken,  being  a  letter  on  legal  busi- 
ness concerning  the  party's  affidrs,  ami  bearing  the  indorse- 
ment of  his  attorney,  *  20th  May  1786.  letter  from  Mr  M.  to 
B€r  BL,'  are  not  evidence  of  the  party's  liaving  acted  upon  the 
letter  suflkdent  to  warrant  its  reception  as  evidence."    He  then 
re^^  to  the  case  of  Wright  v.  Tatham, — ^*  When  that  case 
was  last  argued  before  the  House  of  Lords,  six  of  the  Judges 
were  clearly  of  opinion  that  all  the  three  letters  were  inadmis- 
mble  in  evidence,  six  others  giving  a  different  opinion,  but  also 
differing  among  themselves, — ^three  of  them  being  of  opinion 
tiiat  all  the  letters  were  admissible,  and  three  that  one  only  was 
admissible.    The  House  of  Lords,  however,  aflarmed  the  judg- 
ment of  the  Court  below,  finding  that  all  the  letters  were  pro- 
perly rejected  as  evidence.    The  authorities  decisively  shew 
that  the  Judge  must  decide  on  the  adnussibility  of  letters 
otkreA  in  evi&nce  in  regard  to  the  capacity  of  a  testator ;  and 
that  it  can  never  be  l^c^ly  left  to  the  jury  to  perform  that  part 
of  his  undoubted  judidal  function."    As  we  can  look,  then, 
only  to  the  precise  terms  of  the  tender  of  the  letters  that  were 
ofi^ed  in  this  case,  we,  in  reviewing  the  judgment  of  Lord 
Ivory  in  regard  to  their  rejection  as  eridence,  and  putting  our- 
selves exactly  in  the  position  in  which  he  was  at  the  trial, 
are  now  to  say  whether  his  decision  was  right  or  wrong.    Now, 
Bceiitt  the  want  of  any  evidence  accepting  the  assertion  of 
Mrs  Follok  herself  contained  in  these  letters — ^whach  is  of  very 
inferior  weight  as  evidence — ^that  she  had  been  desired  by  her 
husband  to  state  such  and  such  things ;  that  there  is  not  only 
no  lofflcient  evidence  that  he,  while  being  with  her  at  Largs, 
to  which  plac»  he  had  retired  on  account  of  his  health,  ever 
taw  or  knew  of  their  contents^  or  had  desired  the  persons 
written  to,  to  follow  her  directions^  as  those  of  himself;  but 
that  there  is  evidence  given  by  Mr  Spetrs,  to  whom  most 
of  the  letters  were  written,  that  Mr  Follok  never  spoke  to  him 
wiUi  r^ard  to  them,  or  indicated  that  he  was  at  all  aware  of 
them,  (thougli  it  does  appear  that  l^irs  had  acted  in  reference 
to  directions  in  some  of  tnese  letters,)  I  cannot  he^tate  m  hold- 
ing that  tiie  Judge  decided  rightly  in  rejecting  these  letters  as 
the  acts  and  letters  of  Mr  Follok,  as,  in  being  such,  they  were 
alone  tendered  by  the  defenders.    Had  they  been  so  admitted, 
they  must,  one  and  all,  have  been  taken  and  used  by  the  jury 
as  the  actual  letters  of  the  party  the  validity  of  ^ose  deed 
tiiey  were  considering;  because,  being  once  admitted  under 
this  tender,  they  became  judicially  stamped  as  the  written 
acta,  not  of  Mrs  Follok,  but  of  her  husband  himsdfl    It  is, 
however,  not  to  be  overlooked,  that  Lord  Ivoiy  only  refused  to 
admit  them  in  hoc  stutUy  leaving  it  in  the  power  of  the  d^enders, 
if  th^  were  able,  to  supply  that  evidence  which  was  deside- 
rated.   Why  the  letters  in  question,  alter  being  admitted  of 
consent,  so  fiir  as  containing  statements  by  Mrs  Follok  as  to 
her  husband's  state  of  health,  were  tendered  in  the  very  special 
terms  appearing  on  the  face  of  the  bill,  it  is  unnecessary  to 
inquire,  as  we  are  undeniably  restrained  from  considering  them 
as  c^red  in  any  other  way  than  as  the  acts,  letters  and  cor- 
respondence of  the  testator  himself  and  are  bound  solely  to 
determine  whether,  as  such,  they  were  or  were  not  rightly  re- 
ftised  to  be  admitted  as  evidence.    I  need  not  observe  how 
totaUy  different  the  case  would  have  been,  and  how  differently 
it  most  have  been  dcAlt  with,  had  the  letters  in  question  been 
tendered  at  the  trial  generally  as  evidence  bearing  upon  the 
qiMStion  of  the  capacity  of  Mr  Follok,  and  as  part  of  the  res 
tftfste  recently  before  the  execution  of  the  codicil  under  chal- 
Mige^  or  if  tbev  had  been  ofl&red  out  and  out  as  Mrs  Follok's 
own  letters  valeat  quantumj  now  that  she  is  dead.    If  they  had 
i  00  tendered,  tne  question  of  their  admissibility,  to  any  or 
\  extent  or  effi^ct,  would  have  been  an  important  and  a 
» one,  involved,  as  it  must  necessarily  have  been,  with 
AMI  that  the  codicil  under  diallengo  created  a  direct  inte- 
t  in  «i  PoUdk,  the  writer  of  the  letters,  by  the  addition  to 
ff  Md  which,  in  consequence  of  her  death,  stood  un- 


discharged, not  to  mention  the  impossibility  of  her  being  sub- 
jected to  any  cross-examination.  All  tins  is,  however,  apart 
from  the  only  jxHut  raised  by  this  bill  of  exceptions  now  before 
the  Court,  and  need  not  at  present  be  farther  adverted  to,  and 
is  only  to  be  held  as  not  disposed  of  by  us,  either  in  favour  of 
one  or  other  of  the  present  Utigants.  In  reference  to  the  only 
point  that  is  before  us,  I  must  therefore  be  for  adhering  to  the 
bill  of  exceptions. 

Ijord  Mackenzie, — ^I  concur  with  your  Lordship,    The  case 
before  us  is  a  very  narrow  one.    Certain  letters  were  tendered 
as  the  acts  and  letters  of  Follok.    The  Jmlge  declined  to  permit 
these  letters  to  be  received  as  the  acts  and  letters  of  Follok. 
This  judgn«nt  was  excepted  to;  and  the  exception  is,  therefore, 
and  must  be,  tliat  these  letters  should  have  b^n  admitted  as  the 
acts  and  letters  of  Follok.    My  reason  for  refusing  the  excep- 
tions is  just  the  reason  assigned  by  Lord  Ivory.    The  letters 
could  not  podsiWy  prove  that  they  were  acts  and  letters  of  Fol- 
lok from  their  intrinsic  evidence  alone.    Nothing,  as  we  all 
know,  is  more  commcHi  than  for  a  wife,  when  her  husband  is 
unfit,  fttjm  mental  incapacity  or  otherwise,  to  conduct  the  more 
pressing  parts  of  her  husband's  business  by  correspondence,  to 
prevent  mischief,  in  his  name,  or  under  an  assumption  of  his 
authority,  and  this  in  the  most  perfect  bona  fides,  as  if  he  were 
quite  capable  of  giving  her  instructions,  and  as  if  she  acted 
$y  his  directions,  although  she  herself  may  have  been  of  opinion 
that  he  was  incapable.  The  mere  existence  of  such  letters  of  the 
wife,  without  panoof  of  her  possessing  her  husband's  authority, 
don't  prove  that  what  die  wrote  was  tantamount  to  the  act  and 
letter  of  her  husband.   This  must  be  proved  by  extrinsic  evidence, 
not  solely,  indeed,  but  prmcipolly.    The  letters  may  bear  that 
they  were  written  by  the  authority  of  the  husband  ;  that,  how- 
ever, can  go  but  a  lUtle  way.    In  this  case,  the  extraneous  evi- 
dence is  quite  unsatis&ctory  to  prove  the  authority.    So  much 
90i  that  the  tender  seemed  to  me  to  be  one  that  must  of  neces- 
si^  be  rejected.    The  defenders  tendered  the  letters  as  that 
which  they  evidently  were  not.    Could  the  Judge  admit  them? 
No  more  than  if  one  letter  had  been  tendered,  and  the  Judge 
had  been  asked  to  admit  that  as  two  letters.     And  that,  I 
do  not  suppose,  he  could  have  been  asked  to  admit    Tliis  view 
is,  I  think,  quite  sufficient  to  decide  this  case.  At  the  same  time, 
I  must  say  I  am  not  pr^Mred  to  a^ree  with  your  Lordship  in 
holding  that,  if  the  Judge  had  admitted  tliem,  this  would  have 
tied  down  the  juiy  to  have  held  them  as  the  acts  and  letters  of 
Follok.    The  Judge,  it  is  true,  is  dictator  to  the  jury  of  what 
evidence  is  to  be  admitted  and  wliat  to  be  rejected ;  and  on  that 
point  ho  judges  for  himself.    If  he  rejects,  there  is  an  end  of 
the  matter.    If  he  admits  evidence  tendered,  the  jury  do  not 
seem  to  me  to  be  tied  down,  by  the  Judge's  reason  for  admitting 
them,  to  hold  them  to  be  what  they  are  tendered  as,  as  if  the  mat- 
ter were /wofcafw  probata.  That  is  a  very  doubtful  point.  I  think 
the  jury  may  form  their  own  opinion  on  them  when  they  are  laid 
befin*e  them.  They  may  find,  that  after  hearing  evidence  led  sub- 
sequent to  that  evidenceon  which  their  admission  depended,  con- 
tradictory evidence  may  be  adduced,  which  mav  lead  them  to 
dififer  ftt)m  the  Judge's  opinion ;  because  the  trial  may  proceedv 
and  much  additional  evidence  may  be  led  after  the  admission  of 
such  evidence.  But  a  finding  on  this  subject  is  not  necessary.  It 
is  enough  that  the  course  proposed,  and  which  the  Judge  at  the 
trial  refused  to  follow,  was  a  mischievous  course.   It  would  be  at- 
tended with  bad  consequences  if  the  Judge  were  bound  to  do 
vriiat  he  thinks  untrue,  viz.,  to  admit  Mrs  Follok's  letters  as  Mr 
Follok's,  when  he  had  not  the  least  reason  for  supposing  them 
to  have  been  Mr  Follok's.    His  doing  so  would  have  tended 
most  materially  to  misk2ad  the  jury,  and  to  mislead  them  as  to 
what  was  a  most  serious  point  in  a  case  like  the  present,  when 
the  sanity  of  a  testator  was  the  point  at  issue. 

Lord  FttUerton, — ^The  points  here  are  presented  to  us  within 
limits  more  rigidly  defined  than  those  which  are  to  be  found  in 
the  usual  cases  arising  on  the  admissibility  of  evidence.  In  ge- 
neral, a  writing  is  tendered  as  relevant  to  the  issue,  and  when 
it  is  objected  to  and  rejected  by  the  Judge,  the  question  arising^ 
on  the  exception  is  the  general  one,  whether  the  document  is  ad- 
missible or  not, — that  being  the  question  determine*!  at  the  trial ;. 
and  if  we  are  satisfied  that  it  ought  to  have  been  received,  the 
exception  must  be  allowed,  though  there  may  have  been  an 
omission  to  state  at  the  trial  the  precise  grounds  or  argument  oa 
which  the  Court  of  review  ultimately  sustain  its  admissibility. 
But  here  the  x>oint  is  narrowed,  ^r5t,  by  the  terms  of  the  tender 
of  the  documents ;  and,  s^condty,  by  &e  special  ruling  of  the- 
Judge  at  the  trial  Both  are  perfectly  explicit  and  tmequivocalv 


Tnke,  fur  Instance,  the  first  oxeeptiim  lu  the  ik^livemmie  of  the 
Judgi;  oil  tlie  ieii<l(*r  of  1 1  it*  letters  tif  Mr^  Follokj  ul'  *2ihh  May 
1 811*  'Fliat  letter  cousiattitl  ^HirLly  of  the  state itienls  of  tlie 
irriter  as  to  Mr  FoUok's  ht^aitk  ami  jiartly  of  rDrtain  iliivctions 
in  Mr  Pollok*s  affkirs,  Ru^id  by  the  writi.^r  "to  be  ^ivert  at  the  de- 
Bire  of  Mr  PtjUok*  The  first  poasa^s  of  i\m  letter  were  read 
with  the  eoivsk^tit  af  the  pursuer*,  hiiiJ  tbe  latter  part  of  tlie  letter 
vaa,  lu^eortliiij^  to  the  bill  of  exceptions,  temkTeli  Sk»  i)^  ai't  antl 
letter  of  Mr  Pollok*  Tiiti  eoun^L'l  of  liu*  purgiiers  objectwl  to 
the  admissibility  of  thnt  part  of  the  letU^r  teatWrt^l  "  it-*  tlw?  net  , 
anil  letter  of  Mr  Pollok."  The  terioi  of  tlie  tender  Ijeing  thxis  , 
clear,  n  ot  h  inpf  cau  be  more  deflni  te  ly  or  ntKsciflealiy  ex  fkreascii  thiia  | 
the  riilhvg  of  the  Judge,  (re^uU  first  deliveraui^e,  quoted  ^Kpi-a.) 
And  that  ruling  i9  the  only  matter  excepted  to*  There  nev^er  waa 
any  tender  of  the  letter  in  any  other  elmrncter  than  tliat  of**  the 
act  antl  letter  of  Mr  PoUok.**  The  other  except  ions  are  idl  Umiu^ 
in  the  same  way :  it  is  needless  to  go  over  them.  But  the  ex* 
trinsic  character  in  whiiih  thesi;?  documents  were  tendered  is  par- 
ticularly observable  in  the  third  es:ceptlonT  applicable  to  the 
wboh  correspondence  ixw^injt  between  Mr«  Pollok  and  Mr 
Speirs,  a  third  i»*irt\%  all  of  which  are  tenderer]  ^is  ^*  the  acts,  let- 
ters antl  corrcftjKJudence  of  Mr  Pollok,"  and  di-fpose^l  of  by  tlio 
Judge,  by  a  ruling  thiU-,  in  hoc  siahu  they  were  rejected,  (reads 
third  deliverance,  cjuottftt^sw^/rn.)  lloldiiijr,  then,  aji  wo  must  hold, 
tktt  the  bill  of  exceptions*  is  deei,=*ive,yiV.?;,  of  tlje  terms  of  the  ten- 
der i  and,  mcfrtidh/^  of  t  lie  ruling  of  the  Judge;  the  only  point  wliich 
it  ii  competent  for  U3  to  entertain  and  determine  is,  whether  that 
mlutjf  on  that  tender  h  well-fuiinrdeiLl  or  not.  Whether  these 
various  letters,  if  tendercil  in  the  chiinieter  of  the  letU-TS  aad 
ci>rresprinik>nee  of  Mrs  I'ollok  and  Mr  SpeirSjOUijht  to  have  betMi 
received  or  rt^ji^tcd,  is  a  ipK^^stioii  not  before  us,  and  from  the 
con^siderat  ion  nf  which  I  hold  the  Court  to  be  e^sclurled  by  the 
-very  terms  ni  the  hill  of  exception?**  ITie  only  ruling  is,  timt, 
as  the  nets  and  eorrcspondeuce  of  Mr  Pt^llok,  they  were  not  to 
be  reeeivc^i  in  hoc  ^tatti^  nor  until  something  else  were  proved, 
viz.,  the  authority  or  cogniziiueo  of  Mr  Pol  ink  himself.  Even 
after  that  ruliii|r,  the^  documents  mi^ht  have  been  tendered  as 
the  letters  of  Mrs  Pullcjk  and  Mr  Speir*^  but  they  were  not  j  a»d 
consequently  there  was  no  deliveraaee,  and  no  room  for  an  ex- 
ceptian  on  that  point  which  could  bring  the  matter  before  the 
Court.  The  only  point,  then,  for  ns  to  a>nsidor  is,  whether  the 
Judge  was  right  or  wrong  inlaying  it  down  that  letters  written 
by  one  person  could  not  be  received  Jia  the  letters  and  acts  of 
another,  without  eorae  extrinsic  evidence  of  the  authority  or 
cognizatie^  of  this  last  party  in  n^^^ard  to  the  contents  of  tht^se 
letters*  Now,  when  tlie  question  i^  redueeil  to  this  simj>le  ft»rm, 
it  must  at  once  appe^ir  that  the  deliveranee  of  the  Jutlj^e  was 
perfectly  right.  To  warrant  the  holding  of  letters  deftt^Ut  writ- 
ttTi  by  A,  as  the  acts  or  letters  of  B,  require.^  strong  and  very 
conclusive  evidence;  and  it  is  sufl!!cienily  clear  that  Hueii  an  ot- 
feet  cannot  be  ascribed  to  the  letters  or  writings  themselves,  I 
except  perhaps  in  the  very  particular  case  of  notarial  atteista- 
tion.  In  the  ordinary  circumstances,  the  contents  of  the  letters 
can  prove  nothing  more  than  that  the  authority  lo  ^vrite  them 
was  assutned,  not  that  it  wa^i  truly  granted.  The  evidence  of 
the  last  factf  which  xvaa  indispeniable,  must  be  sought  for  else^ 
whete.  And  when  it  is  argueil,  as  was  very  forcibly  done  on 
the  part  of  the  defenders,  that,  as  Mrs  Pollok  was  deail,  her 
statements  on  the  «ubjeet  miKht  Ih?  proved,  and  in  this  case  were 
proved,  by  passages  in  the  letters,  there  arises  the  very  obvious 
consideration  tliat  such  evidence,  even  though  admi^isible,  is  nf 
itself  quite  inconclusive.  In  order  to  warrant  the  reoeivinjf  of 
the  letters  written  by  Mrs  Pollok  as  the  acts  anil  letters  of 
Mr  Pollok,  the  Judge  was  bound  to  satisfy  himself,  on  sufBcient 
evidence^  lliat  they  truly  possesBcd  that  character ;  and  cer- 
tainly no  evidence  can  be  well  supposed  weaker  on  such  a  point 
than  that  of  ibe  party  by  whom  the  authority  isa^unied.  Kven 
i^hen  given  on  oat h^  it  is  not  free  fn»m  suspicion,  ijooauee  every 
party  who  assumes  an  authority  has  a  naturid  tendency,  and  to 
II  (.*ertain  extent,  nu  interest  to  support  it.  But  here  Mrs  Pol- 
iok*s  letters  an^  at  bt^it  statements  mode  by  her  when  not  on 
oath,  ami  even  if  admissible  at  all,  are  evirience  of  the  lowest 
posiible  character*  It  is  true  that,  by  the  |>ractice  of  Scotland, 
the  evidence  of  a  party  decerkie<l  ia  admissible ;  but  it  is  univer* 
salty  htid  down^  and  that  upon  the  clearest  grt>unds,  tliat  it  fklls 
^  short  of  testimony  on  oath.  Aeconhngiy,  if  in  this  case 
the  defenders,  instead  of  founding  on  the  statements  in  Mrs 
Pollok*s  letters,  had  called  evidence  to  prove  that  she  had  been 
beanl  to  say  tluit  she  ha^l  Mr  Poltok'a  authority  fvr  writing 
tlmiif  such  evldi^nce  might  perhaps  not  have  b^  aito^tber 


inadmissible ;  but  can  any  one  doubt  that*  until  «m§  ararl 
better  evidence  than  that  W3?i  prfvhteetl,  the  Juilge  wuwM  fcitc 
been  fully  entUltd  to  withhulil  fvtnn  the  jury  those  lettonMihf 
letters  and  acts  of  Mr  I'oilok  him^lf  ?  In  shon,  whca  tbt  jnjr- 
auers  put  tlR>ir  case  upin  the  fttatemetits  in  Mrs  PoUok'fk'tUsns 
combined  with  the  fact  of  her  subsequent  cleat h,  then-  ai^nmmt 
necessarily  involves  the  proposition  ihai  a  letter  or  rtoemneflt 
written  by  ono  party,  and  liearing  lo  be  Ijy  authority  srf  sootlrfr, 
becomes,  by  the  death  of  the  write r*  complete  evident*  of  ll» 
authority  which  he  had  assumed.  Aufither  and  more  plauiibfe 
vifw  tai^en  on  the  part  at*  tiie  defenders  is,  that  the  k^lieri  said 
corrcsjioudence,  inde|X»ndently  of  Mrs  Pohok's  stateraieati  ef 
directions  from  Mr  i^illok.  afford  strnnrr  hitrinsie  evidence  frtm 
their  con  ten  ts^  that  they  were  written  with  hia  kuowkdgie; 
that,  therefore,  as  the  inference  was  a  matter  of  fjcU  ^ 
from  which  it  wsis  to  be  drawn  ought  to  have  been  laM 
the  j  iiry.  And  I  must  eonfes«  that  at  first  this  raided  tho  ooh-Mi 
cuUy  which  I  felt  in  adopting:  the  opimon  of  the  Judges  l£ilP^ 
trinsic  evidence  was  indiKpen^hly  n«!essvtry  before  seneting  if 
letters  to  the  jury.  But  upon  more  tnatuit^  don^^d^rattnw  of  lit 
nature  of  the  point  and  of  the  duty  of  the  Jit  It  a^ 

cumstant^es,  I  am  perfectly  satisfied  tluit  he  wn  ..'Orij 

point  raised  was,  whether  these  leiters  were  uuiui^-iuntMrvm, 
the  only  letvler  of  them  Inking  in  the  character  of  th*  aetl 
and  letters  of  Mr  Pollok.  Their  ailmiasibiliLy,  thifn,  was  t&  hi 
determined  in  the  first  place,  and  that  was  a  piiat  nt^x-wnyw 
be  deli^miinel  by  the  Jud^je,  He  was  to  be  satisfied  thst  thsi 
were  the  acts  and  letters  of  Mr  Pollok  k^Iore  be  t*i>iilil  itlaw 
them  to  be  reatl  to  the  jury  ;  and  to  Kend  the  letters  to  tbujaty, 
for  the  purpose  of  their  determining  whether  they  wtTetJieittt 
or  letters  of  Mr  PolKik  or  not,  would  have  bc«»n  submitlii]^  W 
the  Jury  letters  or  dcM-nments  which,  iipoti  oni?  very  sappMbltf 
view  of  the  ciise,  ti*e  jury  might  not  to  have  been  jicfiiihtpl  l» 
read.  In  short,  the  proceetling  of  laying  these  letters  in  uit-h. 
circumstances,  before  the  jury,  s-^ems  t<>  me  to  involve  tliofiuLiu- 
fest  contradiction  of  allowing  letters  to  be  read  to  ilir  jiif?  Ut 
the  purpose  of  determining  whether  they  oug-ht  to  be  rcail  rf 
not.  It  is  clear,  that  if  they  are  once  roiult  tlie  wrontr  ii  ^am, 
against  which  the  whole  rules  as  to  the  admls&ibilrty  of  tiridcwi 
are  intended  to  guard.  Inilee<l.  the  view  which  1  was  it  flfflt 
somewhat  inelinerl  to  eott^rtainon  this |Kjint  artise  fr'immy 
looking'  one  very  imp^irtant  circum stance,  atiil  the  eoi 
distinction  Ik- t  ween  this  case  and  another  which  niiijfit 
supposed,  and  in  which  a  reference  to  the  juri\  of  tho 
eontendoil  for  by  the  defenders,  might  perhaps  huve 
petent-  If  the  letters  Iiarl  been  tendere<lgenet"'il*  '^^ 
of  Mrs  Pollok  and  Mr  iipeirs,  and  found  to  bi- 
c  Jutrac  ter,  and  if  the  con  use  I  for  the  deftinders  h ;  i 
s  1 1  e  w  i  n  n  rgu  men  t  tl  lat  tl  iey  were  en  1 1  tied  to  h  a  ve  a  mura  a, 
effect  as  evidence,  on  the  ground  that  they  were  lo  W  heUi 
n^E  the  letters  and  eorresjxnidence  of  Mr  Pollok  '  '"  \i 

Iiave  bet*n  eompetent,  [K.*rbaps,  for  the  ,luii{re  1 
the  authority  up^m  the  letters  and  the  tH\wi  ^> 
jury,  and  to  direct  that,  if  they  were  sjitiF^lleil  of  tlie  eristi 
of  that  authority,  they  should  give  that  higlier  efiltTt  m  thf 
tors  and  correspondence  to  which,  as  the  acts  and  ctirra*! 
dence  of  Mr  Pollok  iiimsclf,  they  were  entitled.  But.  thiiv  rt 
evident  that  thu  competeney  of  »neh  a  direcii' r.  '  ■* 
Ceflure,  in  that  ease,  necessarily  in  vol  veil  one  i 
attmissibility  of  the  letters  and  doeuments,  s;,.. ,.. ...  i'Sly 
their  being  the  acts  and  correspond uncc  of  Mr  P^IInk,  ft?l 
thus,  legitimately  matter  of  evidence  iH^bre  the  jiuy,  tUt^rtni! 
be  no  incompetency  in  permitting  the  jury  to  dniw  nnj  in 
enee  or  fsict  tVom  them  which  the  docimients  cotdd  jlHiptiI.  Bi 
hert^  these  ilocnments,  so  far  fWin  being  admissible  in  nny^^^ 
character  tlian  that  of  the  acts  and  letters  of  Mr  Pnllok, 
not  even  tendered  under  tmy  other  description*  There 
cmild  be  no  deliverance  on  that  point,  imd  conser|uent1y 
no  room  for  the  qne,^tion  betore  ns,  whether  they  wer* 
Kible  under  any  other  descriptifjn  or  not.  The  sin^^icpjiotTi' 
nt  the  trial  was,  whether,  as  the  acts  and  letters  of  Mr  P  ' 
they  were  admisj^ible^ — and,  for  the  reasons  nlren^ly  a--^i 
think  that*  until  the  Judge  was  satisfiefl  of  their  truly 
ing  that  character,  by  some  good  corrotiorative  evidci 
iiuthrtrity  from  the  party  whoHO  acts  aiid  letters  tb«^ 
to  be,  he  wa^f  called  upon  to  withhold  tltem  ftom  tbc 
tion  of  the  jury.  ^ 

I^rd  Jfffre^.-^l  concur:  and  ndSili^aJly  Jjflf  llj*  P** 
stattHl  by  your  LDTi1ship^gitil^ilQfc,V£»AL)Ri#ymjr  •^■l^ 
which  It  is  reduced,  fmsi  ihfi  apetjhU  tenm  ol^«  ic^ikta  ' 
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the  dblinct  deliveranoes  of  the  Judge,  it  is  one  not  very  difficult 
to  be  disposed  of.  I  did  at  first  feel  some  of  that  perplexity 
which  Lord  Fullerton  lias  stated  that  he  felt ;  but,  on  considera- 
tion, I  think  with  him  that  all  those  difficulties  are  excluded 
fhHn  the  real  question  at  issue.  Had  the  letters  in  question 
been  tendered  as  the  letters  of  Mrs  Pollok  simply,  perhaps 
they  might  have  been  competently  admitted  as  her  evidence, 
for  the  consideration  of  the  jury,  vaieat  quantum.  At  the  same 
time,  in  tliis  view  of  the  matter,  though  I  am  not  prepared  to 
express  an  actual  concurrence  in  the  opinion  of  the  Ix>rd  Jus- 
tice-General, I  confess  I  was  very  much  startled  by  the  English 
cases  cited  to  us.  These  English  cases,  on  matters  of  this 
lund,  I  allow,  are  of  the  highest  authority,  and,  so  far  as  they 
are  precisely  similar  to  the  cases  on  which  we  have  to  decide, 
are  binding  on  us.  At  the  same  time,  on  the  point  on  which 
they  were  brought  to  bear,  1  fully  reserve  my  opinion.  With 
regard  to  these  letters  being  the  acts  and  letters  of  Pollok  hira- 
%M,  that  is  a  point  which  I  think  required  to  be  established 
by  evidence  of  the  same  sort,  and  in  the  same  way  as  if  they 
were  to  have  had  the  effect  of  raising  an  obligation  against 
Pollok.  Suppose  that  Mrs  Pollok  had  written,  then,  in  the 
name  of  her  husband,  signing  them  "  Jane  Pollok,  for  James 
Pollok,**  could  it  be  said  that  the  evidence  of  her  procuration 
in  this  case  would  have  been  different  from  the  proof  of  any 
other  procuration?  I  think  not.  It  is  said  that  Speirs  acted 
on  thtise  letters  as  if  they  had  b^n  the  letters  of  Pollok  him- 
self. Of  that  I  don't  thuik  that  there  is  any  very  clear  proof; 
and  that  would  be  of  little  weight  if  there  were.  If  the  letters 
were  not  admissible  as  PoUok's  letters,  then  Speirs  was  wrong 
in  having  so  acted  upon  those  letters.  A^pain,  considering  the 
nature  c^  this  action,  and  the  purpose  for  which  the  evidence 
was  tendered,  it  is  obvious  how  very  dangerous  it  would  have 
been,  on  what  is  called  the  internal  evidence  of  authority  in 
these  letters,  to  have  admitted  them.  Suppose  Mrs  Pollok,  in 
the  course  of  her  conversations  with  her  husband,  seeing  the 
melancholy  and  desponding  view  which  his  malady  led  him  to 
take  of  his  afiairs,  and  knowing  something  of  his  business,  from 
the  strict  familiarity  and  intimate  converse  which  must  be  sup- 
po9ed  to  exist  between  husband  and  wife,  and  that,  anxious  to 
relieve  his  diseased  anxiety  about  them,  she  collects  from  his 
moody,  incoherent  and  contradictory  dotings,  matters  which 
she  systematizes,  arranges,  and  clears  of  contradictions,  and 
puts  some  meaning  upon,  and  then,  with  perfect  sincerity, 
•he  herself  writes  them  out  and  despatches  them,  in  letters 
which  purport  to  be  written  by  the  direction  of  her  husband, — 
is  all  that  afterwards  to  be  sent  to  a  jury  as  evidence  of  the 
disputed  sanity  of  the  husband  ?  Is  the  husband  to  have  the 
benefit  of  the  entire  intellect  of  his  wifc  ?  Unless  he  had  dic- 
tated the  letters  himselC  this  would  not  have  done;  and  of 
coarse  the  dictation  would  be  a  fact  to  be  proved  in  the  usual 
way.  On  the  whole,  I  think  there  is  no  doubt  that  the  bill  of 
exceptions  must  be  refused ;  but,  on  the  general  question  raised 
on  the  construction  of  the  English  authorities — though  I  feel 
the  great  weight  of  those  authorities— I  keep  my  opinion  en- 
tirely open. 

L0ord  Justice-  General. — I  for  one  feel  myself  called  on  to  give 
an  unqualified  opinion,  that  when  the  Judge  has  decided  upon 
the  admissibility  of  evidence  in  a  particular  cliaracter,  as  if 
here  he  had  decided  that  Mrs  Pollok's  letters  were  admissible 
as  the  acts  and  letters  of  Pollok,  these  letters  would  go  to  the 
jwry  as  the  acts  and  letters  of  PoUok.  As  the  acts  and  letters 
of  FoUok,  the  jury  might  give  to  them  what  weight  they  thought 
fit ;  but  if  it  could  be  shewn  that  they  had  not  considered  them 
as  his  acts  and  letters,  then  that  might  bo  the  foundation  of  an 
application  for  a  new  trial,  on  the  ground  that  the  verdict  was 
contnuy  to  evidence. 

Tbe  Court  accordingly  disallowed  the  exceptions, 
and  found  the  pursuers  entitled  to  expenses  since  the 
date  of  the  trial. 

Authorities  for  Pursuers.— Wright  v.  Tatham,  13th  June 
1S37;  17  Adolphus  and  Ellis,  313.  Rex  v.  Hucks;  1  Starkie, 
568. 

Aodiorities  for  Defenders.— The  Earl  of  Fife  v.  Fife's  Trus- 
teavJO^  March  1821 ;  1  Murray's  Jury  Cases,  95.  Scott 
r.  wUkmi,  Ist  March  1826 ;  3  Murray,  529.  Smith  v.  Bank 
of  Sootlaiid,  7th  December  1826  ;  5  Shaw,  98. 

J^nmiitfff  Jfidge,  Lord  Ivory.— for   Defenders^   Rutherfurd, 
1$  Wtftiierspoou  and  Slack,  W^i?!,  AgeHta,—Ff>r  Pur- 


nersy  Lord  Advocate  (McNeill),  Solicitor*  General  (Anderson), 
Inglis,  Tennent;  James  Bumess,  S.S.C.,  AgenL — Jury  Clerk.— 

rj.c] 


19^  December  1844. 


Second  Division. — (FX.M.H.) 
No.  47. — James  B.  Gallie  and  Company,  Punuers^  v. 
ALEXAin>ER  Wtllie,  Defender. 
Expenses — Jury  Trial — Honorarium — CounseL 
In  this  case,  in  which  the  trial  had  lasted  for  a  day 
and  a  half,  and  there  had  been  a  number  of  documents 
in  evidence,  the  Court  unanimously  repelled  an  objec- 
tion  to  the  auditor's  report,  which   allowed  fees   for 
three  counsel  employed  by  the  pursuers  at  the  trial. 

Act  Lord  Advocate  (M'Neill);  William  Alexander,  W.S.t 
AgenL— AlL  Munro;  William  Hunt,  W.S.,  -4yen<.— [F.L.M.H.] 


20e^  December  1844. 
First  Division. — (J.C.) 
No.  48. — James  Robertson  of  Glenloin,  Esq.  Pursuer^ 
V.  Ogilvie's  Trustees  and  General  Kirk-Session 
OF  Dundee,  Defenders. 

Writ — Holograph — ^Testament — Reduction — Erasure — ^Trust — 
A  party  executed  a  holograph   trust-dvtposition  and  settlement^ 


whereby  he  disponed  his  whole  estate  and  effects  for  certain  trust- 
purposes  to  six  trustees^  (who  were  not  oene/iciaries  under  the 
trust  J  or  to  the  persons  to  he  assumed  by  them,  and  the  survivors 

•  <w  survivor  of  them,  the  major  part  surviving^  aec^ting  and  re- 
siding in  Scotland,  being  cuways  a  quorum.  The  deed  also  con- 
tained a  clause  apart  appointing  the  truster's  widow  "  to  be  always 
one  of  the  quorum"  of  his  trustees.  In  the  dispositive  clause  of 
the  deed,  me  names  and  designations  of  two,  and  the  name  of  a 
third  of  these  trustees,  were  written  on  erasures;  but  proof  was  offer- 
ed, that  what  was  written  on  the  erasures  was  also  holograph  of  the 
truster — Held  that  the  erasure  in  this  case  was  not  m  substan- 
tialibus ;  and  obiter  dicta,  1.  That  the  doctrine  [of  vitiation  by 
erasure  is  not  applicable  to  holograph  deeds;  and,  2.  Thai  die 
question  of  whether  the  words  xoritten  on  erasure  were  holognqih^ 
admitted  of  parole  proof. 

Homologation— Approbate  and  Reprobate — Apparent  Heir — 
Testament — Succession — Obiter  dicta,  1.  That  although  an  ap- 
parent heir  may  homologate  a  deathbed  deed,  he  cannot  homologate 
an  imperfect  or  imprdative  deed,  so  as  at  his  death  to  bar  the 
next  heir's  right  of  reduction  thereof,  2.  As  to  whether  an  heir 
taking  benefit  under  a  valid  deed,  being  one  of  several  settlements 
executed  by  his  ancestor,  must  be  lidd  thereby  to  (probate  every 
otlier  deed  of  t/ie  series,  one  of  than  being  viticUed  by  erasure  in 
substantialibus. 

A  trust-disposition  and  settlement  was  executed  by 
the  late  Greorge  Ogilv-ie,  some  time  of  the  island  of 
Jamaica,  thereailer  residing  in  Dundee.  By  the  dis- 
positive clause  of  this  deed,  which  bore  to  be  dated  4th 
July  1808,  Mr  Ogilvie  gave,  granted  and  disponed,  to 
and  in  favour 

*^  of  the  Rev.  Messrs  Archibald  MXauchlan  and  James  Thom- 
son, ministers  of  the  gospel,  and  their  successors  in  the  mini- 
stry, James  Smith,  merchant,  Andrew  Peddie,  wood-merchant, 
Charles  Adie,  student  of  divinity,  and  David  Brown,  merchant, 
all  in  Dundee,  and  to  such  person  or  persons  as  they  shall  as- 
sume in  virtue  of  the  powers  hereinafter  committed  to  them, 
and  to  the  survivors  or  survivor  of  them  ^the  mi^or  part  alive, 
and  accepting  at  the  time,  and  residing  m  Scotlimd,  being  al- 
ways a  quorum,)  as  trustees  for  the  uses  and  purposes  after- 
mentioned,  and  to  the  assignees  or  disponees  of  the  said  trus- 
tees,  All  and  sundry  lands  and  heritages,  money,"  &c. 

and  whole  estate  and  effects  then  belonging  or  which 
should  belong  to  him  at  the  dine  of  his  death,  for  the 
purpose,  Ist^  of  implementing  and  fulfilling  to  his 
widow  the  whole  obligations  contained  in  a  marjiage- 
contract  between  him  and  his  spouse ;  2dy  of  giving  to 
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her  a  lifsrenl  of  &  certain  tenement  in  Dundee ;  3d!, 
appointing  her  to  nranage  and  receive  the  whole  rent$, 
profits,  &c.,  of  the  deceased's  estate j  out  of  which  she 
was  to  retain  her  own  annuity,  and 

"  to  apply  (Jie  balance  a^  hcf  dUcretk*ii  shall  direct,  fbr  tlie 
mnintenancej  clotliing,  and  education  of  the  chUdrcn,  tiU  they 
ihouid  nrndi  the  age  of  twenty-one ;" 

Atli,  tke  rei*idue  of  the  estate  and  effects  was  to  be 
divided  equally  among  tlie  children  of  tJie  deceased  j 
and,  bthy  foiling  the  children,  witliout  issue,  the  trus- 
tees wei-e  directed  to  make  payment  of  certain  special 
legatVies  to  various  individuals^  44 nd  to  apply  the  resi- 
due to  the  erection  of  an  hospital  in  Dundee 
The  deed  contains  the  folio i^dng  clause  ; 

"  And  I  do  hereby  nommate  and  appoint  my  said  spouse  to 
be  nlways  ooe  of  the  quonim  of  my  trueUHj^  whjie  alive  and 
residing  m  Dundee ;  but,  in  case  of  her  refusal  or  leaTing  Dimdcc, 
iiiy  said  trustees  or  tlarir  quorum  shnil  proceed  in  thy  ex«»cutloti 
of  the  trust  in  the  same  nnima?r  aa  if  ahe  were  not  appointotJ 
one  of  them  ;  antl  I  aho  appoint  her  to  manage  and  roctave  thtj 
whok*  retits,  interest,  and  annual  profits  of  my  trust-estate,  out 
of  winch  she  shall  retain  for  hi^rself  the  annuity  she  is  entitled 
to  receive  from  h,  and  she  is  to  apply  the  biklinit:c  113  hur  dis- 
cretion shall  directs  for  the  mainteniince,  clothing  ainl  education 
of  my  children,  and  the  expense  attending  the  present  trust, 
until  my  said  uhildren  respectively  arrive  at  the  age  of  twenty- 
one  years  complete,  if  they  shall  live  liU  then/' 

This  deed,  which  was  holograph  of  the  truster,  was 
also  tested.  But,  in  the  dispositive  clatise  of  the  deed, 
the  names  and  designations  of  two  of  the  trustees,  viz*, 
Andrew  Peddie,  wood- merchant,  and  David  Brown, 
merchant,  and  the  name  of  a  third,  viz.,  James  8mitlt, 
were  written  upon  eraaoresi 

At  the  time  when  this  deed  was  executed,  Mr  Ogilvie 
had  a  son,  George  Ogrilvic,  junior,  and  a  daughter, 
Liliias  Ogilvie,  alive.  The  daughter  predeceased  ber 
father  in  minority,  and  without  issue*  As  regarded  his 
son  J  Mr  Ogilvie,  senior,  executed  a  holograph  addition 
or  codicil  rehitivc  to  the  deed  of  18 OB,  and  dated  Sd 
February  181Q,  whereby  he  revoked  the  before  men- 
tioned s^ittlcmeut,  in  so  far  as  it  related  to  George 
Ogilvie  lii^  son,  in  phice  of  which  he  directed  that 

*^  he  and  his  children  (if  he  si  1  all  have  any)  shall  have  the 
interest  or  annual  profit  of  the  whole  residue  and  remaindLr 
of  my  trust-estate^  and  etfeets  paid  to  him  and  them  quar- 
terly, or  in  such  proportions  as  my  tmstevs  shall  tliink  proj^er, 
during  his  and  iheir  lifetime,  as  an  aunuity  f(*r  their  alimentary 
support,  and  aRer  his  and  their  deceases,  my  truat-e^tate  shall 
be  apphed  as  din:ct<rd  in  this  settlement*" 

Before  the  death  of  his  daughter,  and  in  the  inter- 
val between  the  execution  of  the  trust-deed  and  tho 
codicil  above  mcntionedj  viz,,  on  80th  August  1813, 
Jlr  Ogilvie,  senior,  executed  another  deed  or  eodiclli 
whereby,  after  assigning  and  dis|K)oing  the  heritable 
snhjects  therein  mentioned  to  ceitiuji  trustees,  he  hound 
and  obliged  himself  and  his  heirs  to  pay  to  these  trus- 
tees, in  trust,  £1300,  at  the  first  Wliitsunday  or  Mar- 
tinmas six  monthjj  after  the  death  of  tiie  survivor  of 
him  and  his  ^\ifc*  The  purposes  of  that  trust  were, 
infer  alittj  for  payment  to  the  heirs  of  the  body  of 
Liliins  Ojjjilvie  of  the  sum  of  £500  sterling  ;  and^  fail- 
ing a  child  or  childi^jn  of  her  body,  or  her  disposing  of 
that  sum,  the 


"  foresaid  sura  of  ^500  sterling  .'^li:' 
tei«  and  their  Foresaids  to  the  fm-. 
mid  hia  heirs,  executors  mid  succij 

A  fitrlher  purpo^  wa^ 


jLlvit%  niy  eon, 


tbeut 


*'■  fur  payment  to  the  said  George  Ogilrie,  my  iqb,  and  to  bii 
heini  arul  executors,  of  the  sum  of  £300  sterling^  mid  thit  4t 
the  iirst  term  of  Whltfiunday  or  Martlnmaa,  makiiig  slxtaimthi 
nfter  the  death  of  the  longest  liver  of  my  said  spoon!  uul  m*^ 
and  thereafter  during  the  non 'paymcjit**' 

Liliias  Ogil\^e  having  predeceased  her  fiither,  11 

above  mentioned,  he,  by  a  subsequent  deed,  dated  164 
Februaiy  1825,  and  proceeding  on  the  narrative  ofW 
deatii^  bound  and  obliged  the  trustees  ap]x)inted  in  tbe 
deed  of  1813, 

"  instcaid  of  making  payment  to  the  said  Geori^e  OgflTic,  my 
son,  of  the  foresaid  Bums  of  £500  and  £SOn>  to  whidi  he  mmM 
have  heeu  oaiitk-d  by  the  !uud  tmst'di&position,  to  lay  ottt  Ibi 
foresavl  sums,  anionnting  together  to  £1300  sterling*  Mfier  thi 
dvAilh  of  tlic  lopgest  liTcr  of  me  or  my  said  spoua^  apoo  pol 
heritable  security,  and  to  take  the  bond  or  ficcurity  immst 
payable  to  themselves,  the  said  trustees,"— but  "in  trurtalinn 
for  behoof  of  the  said  George  Ogilvie,  my  son,  iu  liferoat,  j^ma^ 
aU  the  days  of  his  lifetime^  for  his  liferent  use  allenariy,"  md  it 
his  deatlif  in  tm^t  for  liehoof  of  his  ehUtlren,  £^  MUd  ^  Mflg 
the  child  or  childreu  of  George  Oj^lvie,  my  sou,  the  aaM  ittiai 
of  £500  and  £800  shall  fall  and  be  paid  to  my  own  nearest  beiit 
and  assignees  whomsoever. " 

Mr  Ogilvie,  senior,  died  on  10  th  April  1825, 
survived  by  his  widow  and  his  only  aon,  GetH^Ogil' 
jtinior* 

None  of  the  six  trustees,  the  dis]>onces  in  the 

disjwaiiion  and  settlement  of  1808,  acted  or  accepted 

The  trustcr^s  widow,  liowever,  accepted  and  Mtd 
under  the  trust  as  a  trustee.  She  gave  up  invealory 
of  the  personal  estate,  and  was  confirmed  cJtecutw— 
she  continued  to  reside  in  Dundee  till  her  death,— sb 
collected  the  rents  of  the  heritage,  including  thm 
which  w^ere  not  emhi-aeed  by  her  liferent,  and  graatei 
tacks  of  parts  of  the  heritable  subjects, 

Mr  George  Ogihio,  junior,  eicecuted,  on  24lh  Jts« 
1827,  a  trust-disposition  and  assignation,  ppocpediiig 
upon  the  narrative  of  his  father's  trust-deed  of  1808i  (( 
the  codicil  tliereL«j  in  1810,  and  of  the  other  deeds  ofi  ^ 
tlement  by  liis  father  in  1813  RJid  1825,  and  coff 
to  and  lu  favotir  of  certain  trustees  therviw  naiaed,  nni 
itilcr  aliit^  Mrs  OgU^^e,  his  nioUier,  and  tlic  surv  ivcirs  (i£ 
survivor  of  them,  acceptiui^  and  ali\'e, 

*'  All  and  euudry  tlie  whole  heritable  and  moveable  ineiaf 
estate"  'w^hich  should  belong  to  him  at  the  time  of  hi*  d< 
^*  and  particnlarly,  all  right,  titles  and  interest  it 

under  or  in  virtue  of  the  deeds  before  narrat 
representative  of  any  of  the  persons  named  or  n.iei  ft^i 
&aid  deetl«»  with  power  to  my  paid  trustees  or  tncLst^ 
whatt-'vcr  steps  they  may  consider  prc^per  for  redociag  or 
aside,  by  any  legid  means,  any  part  of  the  dtx-ds  hereto 
narrated^  which  they  may  consider  prejudicial  lo  me.** 

Jlr  Ogilvie,  jutiion  died  unmarriedj  in  the  yfeor  182$, 
being  then  in  hia  ^4th  year.  He  had  not  serwA.  h«Jf 
to  liis  father,  nor  made  np  a  title  to  his  heritable 

^Ira  Ogilvie  was  the  oidy  one  of  tlm  tmsteei 
in  his  settlement  who  accepted  and  acted.     lie  api 
to  have  left  no  projK^rty  or  funds  exeept  what  he 
have  been  entitled  to  under  the  deeds  of  sctiicmeJ 
executed  by  liics  fntlier, 

Mrs  Ogilvie  tliei-caflcr  executed  two  trust-disj 
tions  and  settlements,  dated  rcspeciively  SOlU  CJr0* 
ber  1831  and  Dth  June  1811  (with  neverul  codica 
thei*eto,)  conveying  the  whole  of  he^  estate  aud  cf  "^ 
in  tavour  of  trustees  ;  and  hy  theee  deeds  she  sj 
ratiiicd  and  approved  the  gener^  Urudl-dii 

settlement  execiile43.b}fi,|j^b|4^JS^ 

clared  it  to  be  her  purpose  md  waft     O 


i 
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**  that  the  same  shonld  be  carried  into  fiiU  effect,  according  to 
the  pUdn  sense  and  meaning  of  the  same.** 

Mrs  Ogilvie  died  on  10th  September  1841,  and  her 
trustees  accepted  of  the  trust  conferred  upon  them  by 
her  settlements,  and  entered  on  the  possession  of  her 
moveable  estate,  including  that  of  her  husband,  which 
she  had  possessed  and  intromitted  with  as  his  executor, 
in  manner  above  mentioned. 

James  Robertson,  Esq.  of  Glenloin,  obtained  himself 
served  heir  in  general  to  Mr  Greorge  Ogilvie,  senior, 
his  maternal  uncle,  upon  2d  Februarj  1842.  He  sub- 
sequenilj  proceeded  to  claim  benefit,  in  an  action  still 
in  dependence,  under  the  provisions  in  the  deed  executed 
by  Mr  Ogilvie,  senior,  in  1825,  maintaining  that  he 
was  the  party  entitled  to  take  under  the  destination  in 
the  deed  of  1813,  taken  in  connection  with  the  deed  of 
1825,  both  above  mentioned. 

He  thereafter  raised  the  present  action  of  reduction- 
improbation  of  the  deed  of  1808,  and  relative  codicil 
of  1819,  to  the  effect  of  reducing  these  deeds  as  a  con- 
TOTaace  of  ^e  heritage  of  Mr  Ogilvie,  senior. 

To  this  summons  defences  were  given  in  by  the 
Provost  and  Bailies  of  Dundee  and  others,  ex  officns 
trustees  of  Mrs  Ogilvie,  and  for  the  Greneral  Kirk-Ses- 
sion of  Dundee,  as  beneficiaries  imder  the  deeds  sought 
to  be  reduced. 

Robertson  pleaded — 

The  position  of  the  pursuer  is  to  be  distingaished  firom  that  of 
an  heir  who  takes  benefit  under  one  of  a  series  of  deeds,  and 
challenge  another  of  the  series  on  the  ground  of  deathbed  or  of 
t6chni<»l  imperfections ;  for  the  allegation  here  is,  that  the  deed 
challenged  is  vitiated  in  mbatantiodibua — the  vitiation  being  by 
ermsure — that  it  is  no  deed  to  the  effect  even  of  shewing  the 
real  intention  of  the  maker.  The  question  here  is  merely 
whether  the  deed  of  1808  is  a  valid  conveyance  of  heritage? 
The  heritage  is  disponed  to  trustees ;  they  are  the  disponees, 
and  the  names  of  disponees  are  inter  substantialia  of  a  convey* 
ance.  This,  too,  is  the  worst  sort  of  erasure.  No  idea  can 
be  formed  of  what  has  been  deleted.  True,  it  is  maintained 
that  if  not  a  good  conveyance  to  six  or  to  seven  trustees,  it  is  a 
good  conveyance  to  three  trustees.  But  that  is  a  different  trust 
from  that  contemplated  by  the  truster.  It  is  no  answer  to  say 
that  deeds  similarly  vitiated  have  been  given  eflfect  to.  They 
were  givoi  effect  to,  but  in  matters  independent  of  the  vitiation. 
Thus,  in  Kemp's  case,  the  legacies  were  held  good  though  the 
name  of  the  executor  was  vitiated ;  but  the  executor's  appoint- 
ment was  vitiated  and  it  is  trite  law  that  there  may  be  a  good 
teatament  without  the  nomination  of  an  executor.  In  Anstru- 
th^a  case,  the  name  of  one  trustee  was  scored  out,  and  yet  the 
trust  sustained;  but  then,  though  scored  out,  that  trustee's 
name  was  legible.  The  alterations  are  denied  to  be  holograph ; 
but  it  IS,  at  the  same  time,  denied  that  they  can  be  proved  to 
be  so,  the  deed  being  prtma/ocie,  and  totally  null.  In  the  case 
of  Redd  and  Kedder,  affirmed  on  appeal,  the  proof  that  the  altera- 
tion on  the  deed  was  done  by  the  grantees  authority  was  held  in- 
competent ;  it  is  equally  incompetent  to  prove  that  it  was  done 
by  toe  granter  himself.  It  is  admitted  that  the  testing  clause 
tak^  off  the  plea  of  deathbed  as  to  the  body  of  the  deed,  but 
the  pre«umptioa  of  deathbed  attaches  to  the  words  written  on 
erasure.  IHie  plea  of  homologation  having  .been  rejected  in 
the  case  of  Shepherd  and  Grant,  which  was  a  much  stronger  case 
than  ihe  present,  cannot  be  supported  here. 

Ogilvie's  Trustees  and  the  Eork-Session  of  Dundee 
pleaded — 

1.  The  pursuer  has  no  right  to  reduce  the  trust-deed  of  1808, 
because  the  right  to  reduce  that  deed,  supposing  it  to  be  chal- 
lengeable^ was  barred  by  George  Ogilvie,  the  heir-at-law,  having 
approbated  and  homologated  me  same,  so  as  to  exclude  all  chal- 
lenge at  the  histsnce  of  any  remoter  heirs.  2.  Ev^i  if  the  right 
of  CTaWenge  hi  George  Oguvie  was  not  barred  by  homologation^ 
it  watf  conveyed  by  mm  to  his  trustees  by  his  settlement  of 
1897»  yMA  eflietwy  excludes  the  right  of  reduction  on  the 


part  of  the  present  pursuer,  or  of  any  remoter  heir.  3.  The 
pursuer  is  barred  fkx>m  reducing  the  dc^  libelled,  by  his  having 
approbated  and  founded  upon  the  testamentary  deeds  of  George 
O^vie,  senior,  of  which  the  deed  of  1803  forms  a  component 
imrt ;  in  respect  that  he  is  at  present  claiming  in  a  relative  ac- 
tion the  smn  of  £1300,  as  falling  to  liim  under  a  destination 
contained  in  the  settlements  of  the  truster.  4.  Supposing  the 
right  of  challenge  not  to  be  barred  on  any  of  these  grounds,  the 
trust-deed  and  codicil  are  not  reducible  on  the  ground  of  alleged 
erasures  in  the  names  of  certain  of  the  trustees: — (1.)  Because 
these  erasures  were  made,  and  the  names  as  now  appearing  in 
the  deed  were  written,  by  the  truster  himself,  with  his  own 
hand — ^and  this  fact  the  defenders  offer  to  prove.  (2.)  Because, 
even  if  the  parts  erased  were  held  pro  non  scripta,  the  deed  other- 
wise, including  the  nomination  of  Mrs  Ogilvie,  who  was  the 
only  accepting  trustee,  would  be  valid  and  effectual.  5.  Neither 
are  the  said  trust-deed  or  codicil  reducible  on  the  ground  of 
being  executed  on  deathbed,  those  deeds  being  executed  by  the 
granter  in  liege  poustie,  and  it  being  competent  fbr  the  defenders 
to  instruct  this  fact,  if  the  onus  of  doing  so  lies  upon  them.  6. 
The  trust-deed  has  not  lapsed  by  the  declinature  of  the  trustees 
to  accept,  in  respect  that  the  widow,  as  a  trustee  and  sine  qua 
non  named  in  the  deed,  did  accept  and  act  in  terms  of  the  trust. 
7.  If  the  deed  could  be  held  to  lapse  by  the  non-acceptance  of 
the  trustees,  this  afl^rds  no  ground  of  redaction  at  the  instance 
of  the  pursuer.  The  erasure  is  not  in  substanttalibits.  The  deed 
is  good  as  to  the  purposes  of  the  trust.  Had  the  deed  not  been 
holograph,  all  that  the  authorities  would  warrant  is,  that  the 
names  written  on  the  erasure  could  not  be  read.  The  names  of 
a  majority  of  the  trustees  are  unimpeachable — the  widow,  the 
sine  qua  non,  accepted  and  acted.  But  had  all  the  trustees  re- 
f\ised  or  died,  the  Court  would  have  appointed  a  judicial  factor 
to  carry  out  the  trust-purposes.  Proof  is  competent  that  what  is 
written  on  the  erasure  is  holograph.  A  question  might  still  be 
left  as  to  the  time  of  writing  on  the  erasures ;  but  that  cannot 
be  mooted  by  this  pursuer,  who  has  approbated  the  deed,  by 
claiming  under  the  deeds  of  1813  and  1825.  If  margins  on  a 
common  tested  deed  are  good  if  docqueted,  and  if  it  is  proved 
that  the  names  of  these  three  trustees  are  holograph,  their 
names  would  surely  be  as  good  as  if  they  had  appeared  on  a 
docqueted  margin. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  2d  July  1844. — ^The  Lord  Ordinary  having  heard  counsel  in 
this  cause,  and  thereafter  considered  the  deeds  produced  and 
whole  process,  sustains  the  defences  urged  for  both  classes  of 
defenders,  repels  the  reasons  of  reduction,  and  assoilzies  the 
defenders  from  this  action ;  reserving  to  the  pursuer  to  urge  any 
claim  competent  to  him  as  heir-at-law  in  a  competent  process 
on  the  import  of  the  trust-deed  and  codicil  under  reduction, 
holding  the  same  as  subsisting  deeds,  and  to  the  defenders  all 
defences  to  such  claim  as  accords :  Finds  the  defenders  entitled 
to  expenses,  as  the  same  may  be  taxed  by  the  auditor,  and  de- 
cerns. 

**  Note, — ^The  pleas  tuged  by  the  pursuer  against  the  trust- 
deed  and  codicil  were  latterly  confined  to  two  points, — l»t,  It 
was  maintained,  that  the  trust-settlement  libelled  on  was  null, 
because  the  names  of  three  out  of  the  six  disponees  are  written 
on  erasures ;  and  2d,  It  was  argued,  that  the  trust-deed  had 
fallen  and  become  ineffectual,  by  the  refusal  of  the  trustees  to 
accept ;  and  also  on  the  legal  ground  that  no  jtts  crediti  (beyond 
a  liferent)  was  ever  vested  in  George  Ogilvie,  junior,  the  heir, 
or  which  he  had  any  title  to  convey  (though  he  afterwards  dis- 
poned what  he  could)  to  his  mother. 

"  L  On  the  first  point  (erasure)  the  chief  authorities  relied 
on  by  the  pursuer  are  the  late  case  of  Reid  and  Kedder,  de- 
cided in  the  House  of  Lords  in  1841,  1  Robinson,  p.  184,  and 
the  still  more  recent  case  of  ^epherd  and  Grant,  decided  in 
this  Court  in  March  1844.  But  there  are  important  distinctions 
between  the  present  case  and  the  authorities  founded  on  by 
the  pursuer. 

"  (1.)  This  case  diflfbrs  in  the  most  essential  points  from  those 
founded  on  by  the  pursuer.  The  names  erased  here  were  only 
those  of  certain  trustees  and  executors;  and  it  seems  to  be  a 
point  of  fixed  law  that  the  erasure  of  the  names  of  such  partis 
does  not  vitiate  the  deed  m  <oto,  or  operate  as  a  revocation  or  void- 
anoe  (^  provisions  left  to  third  parties  bv  clauses  of  the  deed 
dearly  and  fiiirly  written  out,  and  entirely  free  from  all  oljec- 
tion.    It  is  8u£Elcient  to  refer  to  the  well-known  cases  of  Fergu- 


■on  and  Kemp,  (Diet,  p,  16^9490  *uJ<i  to  the  later  c&i@  of  Mr 
Joliri  Anstruther'8  trust-iJeed.  See  Sliaw^s  Heports^  vgl.  L  ^6tll 
June  ii^TI. 

"(a,)The  tmmos  of  the  substituttKl  trti^tc?t's  wHttea  on  the 
erasure  here  occur  in  a  dw:fl  holograph  of  the  truster.  He  also 
auff^mtirated  tlit*  aUemiicJij  by  a  tiologmph  inargiDal  aitdkron, 
which  ho  etibscrihcd ;  anU  the  ^Titini?  on  the  eraaure  appears  ex 
facie  to  bt?  hoJiigrapb,  and  is  offered  to  bo  proved  aa  Uuli>trriLph 
by  the  fh'fendera.  The  pursuer  <lenies  the  competency  of  such 
pnnjf;  but  the  Lord  Ordino^rj'  in  not  ^atiAtie^l  Hiat  fiut:h  proof  is 
exclniletl  in  anppt>rt  of  a.  det^l  wlucb  is  prima  facie  lioloj^rapli, 
mure  especially  when  the  dteration  iai'oochtMl  by  an  annotation 
of  the  j^ ranter  of  the  dtod,  written  and  subscribtil  by  lijiu*ehl* 

*'  Ail  laid  down  by  Ij^rd  Preaident  Blair  in  the  caae  of  Adam, 
in  1810,  (Fiu;.  Coll  I9th  June  1810,)  the  foundation  of  all 
fJisd lengths  on  the  ground  ofemjfare  i«/Wiu£4  actual,  or  possible, 
or  impli*?tj.  But  in  the  present  case  every  suspicioti  of  that 
sort  la  excluded. 

"  (3*)  There  wils  the  tnost  diatinei  homologation  and  confir- 
mation of  the  trust-set tlcineut  by  the  undcmbt4?!d  apparent  heir 
of  the  truster,  the  only  party  then  ontitled  to  cluiUenge  it,  who 
not  only  did  not  choose  to  n;duce  it,  but  executed  a  settlement 
of  \\\s  own  in  1827,  after  his  njiijority,  njirrating  the  names  of  the 
trustees  as  they  were  laat  filic^l  np  by  his  father,  at  full  len^b, 
an  those  which  he  (the  heir  apimrent)  recognizctl,  (tdcmmMjtd 
and  L'onflrnied.  It  is  diffiL^ult  to  see  bow  any  heir  comlnj;  aJtor 
OpJvic,  junior,  can  challenge  the  father's  d^.  Had  the  trus- 
tees of  old  Mr  Ojjrilvie  broujrht  a  declarator  of  validity  of  the 
dteii  in  qnestion,  and  ri^ferrc  I  its  authenticity  to  the  apparent 
heir**  oath,  a  decire  in  favour  of  the  dccil  would  surely  hitve 
barred  future  challenge.  But  a  formal  deefl  under  the  tipiwirenc 
heir*8  hand  is  i^upposed  to  be  equally  effeetuaL 

"  It  id  »md  that  a  plea  of  homologation,  in  circumstances 
equally  a  iron  p,  was  overruled  by  tht?  m^ority  of  the  Court  in 
the  ca^e  of  Shepherd  imd  Grant,  But  it  is  thoug:ht  that  the 
deed  under  the  hand  of  George  Ogilvie,  junior,  in  1827,  reciting 
aufi  acknow|(^lging  the  naines  of  tlw  trustees,  written  on  the 
erasure  of  the  decil  unJcr  rt-ductioa,  iarathcramon>  explicit  act 
of  homologation  than  could  be  founded  on  in  Mr  Shepherd**  case* 

**  n.  The  second  point  may  txjssibly  prove  to  lit?  one  of  more 
diiUcuhy  in  a  future  iftage  of  the  proeeciliti^s,  betw(?eu  those 
parties  who  have  different  isujt^  in  dependence  relative  to  this 
i^ucccBi^inn  *  but  it  is  thought  that  it  i^  not  maintainable  a«  a 
ground  for  rcdnciittj  and  annul!  inti  the  deed  ah  initio.  'l*he  pur- 
suer's plea  is,  that  the  tintst-decd  falls  entirely  to  the  grounti, 
because  he  itates  that  the  tnistees  net^r  itfH^^pt&i^  and  l>ecaago 
Genrgie  Ogitvle,  junior,  had  no  jm  fireSti  under  tlje  trust  now 
challcugedi  as  qualified  and  restricted  by  the  codicil  of  IBl^  an- 
nexed to  it^  Both  the^  pleas  appear  to  be  rniti^nable  in  this  aotion, 

*'(L)\Yhcn  provisions  are  made  in  a  settlement  or  trust- 
deed,  in  favour  of  thirt!  parties,  nttt  deptmhuf  on  Iht  distortion  n/ 
^e  rrfiCHttit^j  it  is  notorious  that  I  be  special  provbion  never  AiIIh 
by  the  refusal  of  trustees  and  executors  to  aet.  On  the  con- 
trary, the  t'ourt  will  authorise  a  judicial  factor  to  act»  to  Ijqui* 
date  the  furidn,  and  pay  over  the  lej^acies  iu  the  parties  inter- 
ested* The  case  of  IMck,  foundetl  an  by  tlie  pursuer,  (Diet. 
7446,)  was  notoriously  one,  where  a  large  diseretioH  was  vcist€sd 
in  the  trust^is,  whicli,  it  was  thouj:fbt  in  that  day,  that  tlwj 
equitoble  powers  of  the  Court  could  not  trnnster  to  any  judicial 
faetor*    There  is  no  kucIi  |>eculiarity  in  the  present  ease, 

**  (2.)  With  regard  to  the  plea  that  no  Jus  eredifi  was  vested 
in  Georj^*  Ogihie,  junior,  by  the  deeil  under  reduction,  as  ex- 
plainetl  and  res  trie  toil  by  the  einlicil,  the  Lor^l  Ordinary  viwws 
that  as  a  question  of  some  dlffieuhy,  ontl,  therefore,  it  h  in 
Btibstjince  re^c^rvefL  A  plea  that  can  be  rAifli*sl  on  the  deed  and 
eoflicil  U-S  they  stand,  can  form  no  ground  for  rctlmtion..  The 
I^nl  Qdlinjiry  should  have  thought  tlie  e,ise  a  very  dear  line 
on  the  trust-deed,  had  it  not  ticen  for  the  codicil  of  18 ly.  But 
htf  will  betiT  partioii  farther  on  it,  when  they  join  i^iue  Ju  the 
competitiou." 

liobertdon  PGclaiined,     At  n.dvj!sin«:, 

LftnlJtjj^tii'c-Ginend.—AiU^T  m  full  consideration  of  this  cuae, 
1  liflve  not  sc*en  pounds  f^jr  altering  the  interlocutor  of  the 
I^ird  Ordinary.     I   huld  that  the  objection  of  erasure  urged 

*  It  was  admit  tt<i  by  £bo  coun>*el  for  the  defenders  at  the 
debate,  thai  the  HlMive  statements  that  Ogilvie  had  in  anyway 
HUtbentkattHt  the  vtonU  writti^n  oil  ora^iuV]  was  a  mistake  In 
point  of  fact, 


a^tn$t  old  Mr  Ogilvie's  deed  of  ISOS  cannot  be  held  to  It 
^uch  a  vitiation  in  $ubsttintiaHhu$  tta  to  warrant  ui  in  eoUiif 
down  tliat  deed  by  reduction.  It  is  conceded,  besidea^  thutk 
body  of  this  deed  is  holograph— the  pursue  rs  do  not  cis  u 
prove  the  contrary— and  the  names  of  the  trujitees  wrltipn  en 
ttie  erasure  appear  to  be  8<j  also ;  and  a  proof  of  the  Sift  ii 
oflRired  by  the  def^jnders,  which  ii*  competent.  There  arc^  thret 
trustees  named,  to  whose  nomi nation  in  the  deed  no  objmioa 
is  made.  Then  it  is  obvious,  from  what  is  said  as  to  the  widWj 
which  I  necnl  not  read,  that  she  al^  ts  to  act  fts  a  trusti£.  Vt 
have  thus  four  trustees,  to  whom  no  objection  can  lie  fined ^ 
and  Mr  Ogilvie  says,  in  this  deed,  that  the  mi^or  part  ma;  sut 
as  trustees ;  and  then  there  is  no  ground  here  whaieTijr  &« 
surmising  fraud,  for  we  have  the  whole  purposes  of  this  deed 
standing  unaltered  and  unohjoetinnablG»  As  to  the  mer^  m- 
eure  in  tlie  names  of  the  trustee:*,  that  is  not  Oit^il,  aa^op^ 
to  the  authority  of  the  cases  of  Kemp  and  of  Ferpiwo,  Ik 
which  it  was  decided  that  the  detetimi  of  the  nauif  of  aa*?«f-. 
cutor  in  a  settlement  will  not  vitiate  a  testamentary  truit-ii«i 
Again,  in  the  case  of  the  Earl  of  Traquair  v.  Headyrson,  i!w' 
deletion  of  the  name  of  a  trustee  in  a  family  settkra«ut 
not  held  materiah  In  this  deed  the  whole  purpoict  of  the  I 
are  fairly  stated,  sua  well  as  every  tiling  else,  except  thit  ikt 
names  of  three  trustee*  have  been  written  ujwin  erasure  AsA 
this  t  hold  not  to  be  an  error  in  suhAhmtinhijits.  In  the  neeait 
cases  of  lieid  r*  Kedder,  and  Sheplierd  r.  Grunt,  the  Impart- 
anee  of  the  vitiation  was  the  ground  on  which  the  deeds  iron 
t0c(uced  i  and  considering  the  mitura  of  the  vitiation  in  diii 
case^  we  do  not  in  the  slightest  interfere  with  these  deQifboi 
by  refusinif  to  stiatain  the  reas^ons  of  reduetioiL  At  ail  et*nOt 
in  this  Qivi^,  miie^s  th(^  pursuer  agteeil  to  prove  that  tht  dnd 
was  not  holograph— for  upon  him  lie^  the  o'^"^  w.,f,Ltnrii—*t 
could  not  retluce  this  deed*  Laying  asitle  em 
of  homologiition— on  wliich  I  do  not  Jay  tjv 
for  I  see  no  rciuKin  why  the  acts  of  (iRtlvie  junun  - 
this  pursuer— and  looking  to  the  series  of  deed*  ^ 
the  elder  Ogilvie,  I  am  of  opinion  that  that  series  of  iiLi-^is  fom* 
his  aettletncnt,  considert'd  as  an  umm  ^uid*  *X\m  puniiirjhw- 
yvert  i»avs,  I  will  take  benefit,  (and  I  care  not  wh#|fa«  fc 
£\:iimiy\  £1S,01>0,)  under  Mr  OgihVs  deed  of  1813T«fldN 
takes  that  benefit.  Can  he,  after  doiuj?  *o,  overturn  lb?  *■* 
vvkiitfvi  of  the  testator,  and  reduce  the  deed  of  1808,  wbidi  ii 
indee<l  but  a  part  of  his  general  sifttlenu-nt  ^  Aecii^ding  ti>  ibe 
decision  in  the  case  of  the  Marfhionessof  Clmndos^  i\  Shtrntun^l 
Brt^ubdbime,  he  cannot — the  Court  havini:  found  that,  oolV 
principle  of  approbate  and  reprobate,  y ' " :  -  -v  m  .  .  ^^  ehuto  miff 
one  deed  and  reiiuoe  another,  botli  di-  r4  but  pirt» 

of  a  general  settlement.    The  only  di-  :    lUcniptf*!  k* 

be  set  up  on  the  psirt  of  this  pursuer  butwL*izu  hit  aud  tbst 
Ckse  is,  that  the  vitiution^  in  the  deed  here  sought  to  bt>  R- 
dueed  render  it  void  and  null.  But  deeds  wanting  tlie  t«4^ 
sites  of  the  act  1 636  are  declared  to  Iw  void  imd  null  bjf  liii 
act.  But  could  it  l>e  said  that,  in  cironrr  *  ■*  -  '■!  -  '^^  |W» 
sent,  a  person  could  afqirobute  one  deed  'bt', 

because  tho  last  wai]  deflcWnt  in  the  ^  '  > 

the  bct  1 686.   %^irtually  tbi^  gitntleman  and  Im  uhn  I  i 
on  the  same  ffvuting-    I  may  say  that  I  hohl  tin 
homologntion,  on  which  the  Loril  ihdinary  founds  I  lis  'i  ii 
to  be  totally  Inapplicable.     On  the  grounds  which  I  Iuitc  af' 
stated,  however,  1  hold  that  the  interlocutor  of  ili 
nary  ought  to  lie  aLlJiercd  to. 

i^jrd  Mnrh'intr.—l  S!ibs*tJiniiaUy  concur  witli  vonr  L 
and  with  the  LortI  Ordinuj-y.   There  l»  not  sii: 
to  exisJt  in  this  deed  as  to  annul  it.  Ttie  deud  ch. . 
as  well  as  a  holograph  deed.     That  it  is  tested  u  ill 
its  privUe:ges  as  a  hologriiph  deed,     it  may   lie  a  ' 

because  it  is  tested  ;  it  ccrt-iinly  cannot  be  worse  S'  ' 

and  thb*  tnis  not  been  di«|iutcd.      V'nkat  qumitam^   i  • 
as  any  other  holojfraph  ^leed  ■  ^nd  the  whole  d^.vl  i>  ' 

written  in  tlie  hand  of  old  Mr  Ogilvie,  except  the  naiiH'*oi  ^ 


I 


three  trusteoft,  which  are.  on  eni!?ure.    Th!«! 

be  bolograplu    This  mtiy  be  proveil^i^  i 

fetHlers  to  tie  provctl ;  but  tlie  purstier  p 

deny  that  it  is  all  holugraplu    I  do  not  i  inn, ^  uiu  sl^ 

in  this  deetl  is  in  ^nhstunitt^UhuA^    I  i!ii,n  find  no  dec 

dicttim  which  applies  the  dtK^tiiue  of  vitiation  by  trmtu 

cajit^  of  holcigmpti  dee<ls.    From  tJie  writ iuj^  of  i 

ap|iears  that  tlu*y  underHtu4.»d  holffm|>li^dp^ 

from  t  ba  t  class  i>f  deiH  Q  i  ^i  mhsJc  h^  ntaJki 

efaaiiit'  njipllct.    And  there  is  not  any  statuC 


tttM  ^ 
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sion,  to  the  effect  thftt  vitiation  by  erasure  applies  to  them. 
Nor  is  any  reason  to  be  found  which  should  make  them  fall 
under  the  same  rule  with  regard  to  erasure  as  other  deeds.  The 
reasonof  erasure  in  ordinary  deeds  depends  altogether  on  the 
relation  of  such  d^ds  to  the  subscription ;  and  such  alterations  by 
erasure  must  appear  not  to  have  been  changed — ^for  the  validity 
of  the  deed  by  description  depends  entirely  on  its  being  un- 
changed. That  part  which  has  been  changed  is  not  probative ; 
because  we  can't  tell  what  the  grantor  signed,  as  the  alterations 
thus  made  might  be  made  after  signature.  This  reasoning, 
however,  has  no  application  to  holograph  deeds.  The  validity 
of  81^  deeds  does  not  depend  on  the  signature.  This  Division 
of  the  Court  held  in  a  recent  case,  it  is  true,  that  a  holograph 
de^  must  be  signed — proceeding  on  the  doctrine  of  Stair,  which 
holds  such  subicriptiou  necessary — ^inasmuch  as  the  signature 
was  necessary  to  shew  the  completion  of  the  deed.  But  if  the 
holograph  deed  set  forth  at  its  commencement  that  it  should  be 
held  good,  although  not  subscribedt  as  in  the  celebrated  case  of 
Donaldson,  it  would  be  held  a  good  deed  without  subscription, 
jost  as  the  postscript  of  a  letter  is  valid  though  it  be  unsubscribed 
—postscripts  not  being  usually  signed.  The  validity  of  a  holo- 
graph deed  mainly  depends  on  the  handwriting,  so  that  the 
argaments  from  erasure  and  supcrinduction,  applicable  to  the 
case  of  ordinary  deeds,  do  not  apply.  The  deed,  it  is  true^  has 
been  altered.  But  is  there  any  reason  for  saying  that  the  altera- 
tion has  not  been  made  by  the  granter?  The  handwriting 
proves  the  writer  in  the  rest  of  the  deed ;  and  the  deed  is  the 
same  as  an  ordinary  deed,  with  the  alteration  mentioned  in  the 
testing  clause.  That  it  may  have  been  altered  after  subscrip- 
tion makes  no  difference.  Suppose  it  had  been  a  deed  super- 
scribed, the  whole  deed  would  have  been  written  after  the 
superscription,  and  yet  it  would  not  have  been  the  worse  for 
tliat  This  is  not  a  vitiation  in  substantiaJibus.  It  is  said  that 
the  names  of  three  of  the  disponees  would  have  been  changed ; 
bat  that  is  an  abuse  of  terms;  for  here  it  is  a  vitiation  only  in  the 
names  of  a  minority  of  a  set  of  trustees,— -trustees,  too,  the  dis- 
position to  whom  was  contingent  on  their  acceptance  or  surviv- 
ance— trustees  to  whom  the  property  is  disponed  for  the  purpose 
of  benefiting  third  parties,  who  are  the  parties  substantially  in- 
terested. The  trustees  were  to  get  nothing  for  themselves. 
Though  all  the  tmstees  had  predeceased  the  maker,  or  kad  de- 
clined the  trust,  that  would  not  have  vitiated  or  nullified  the 
deed.  Again,  if,  though  the  change  in  the  names  of  these  three 
trustees  were  made  by  the  granter,  on  the  principle  above  laid 
down,  their  nomination  was  good.  And  who  else  could  make 
the  change?  No  one  had  any  interest  to  alter  these  names.  If 
it  really  were  altered  by  any  other  penon  than  the  granter,  it 
must  have  been  done  by  some  idle  person,  without  any  real  in- 
terest in  the  matter,  which  would  just  be  the  same  as  if  some 
accident  had  injured  some  immaterial  part  of  the  deed.  Thirdly, 
I  cannot  concur  in  the  Lord  Ordinary's  doctrine  of  homo- 
logation. An  apparent  heir  may  homologate  a  deathbed  deed; 
but  a  deathbed  deed  is  a  good  deed  except  that  it  can  be  dial- 
lenged  by  the  iq)parent  heir  of  the  granter ;  and  if  that  ap- 
parent heir  choose  to  renounce  his  right  of  challenge,  then  the 
^eed  becomes  good  to  all  intents  and  purposes.  But  this 
docs  not  apply  to  an  imperfect  deed,  which  is  no  deed  at  all. 
Can  it  be  said,  for  example,  that  before  such  an  heir  has  made 
up  his  title,  he  could  validate  such  a  deed  ?  clearly  not.  Sup- 
posing an  improbative  deed  were  made  in  favour  of  the  gruiter's 
next  heir — could  he,  without  making  up  his  title,  take  it  up  and 
complete  a  title  on  it  ?  Certainly  not ;  although  he  could  do  so 
on  a  deathbed  deed.  As  to  the  application  of  the  doctrine  of 
approbate  and  reprobate  to  this  case,  I  should  wish  to  waive  my 
opinion  on  that  subject.  I  do  not  think  it  clear  that,  by  ap- 
probating a  good  and  probative  deed  of  this  testator,  the  pur- 
suer must  be  held  also  to  approbate  an  improbative  deed 
thereby.  Generally,  however,  I  agree  in  thinking  that  the  in- 
teriooator  of  the  Lord  Ordinary  ought  to  be  adhered  to. 

Lord  FSdUrton, — There  have  been  some  points  here  raised  in 
argument  upon  which  I  should  not  be  mucii  inclined  to  give  a 
decided  opinion ;  and  I  have  the  less  scruple  in  waiving  the  oon- 
sideration  of  them,  because  I  think  they  are  not  essential  to  the 
determinatioD  of  what  I  consider  to  be  tlie  main  question  be- 
tween these  parties.  One  of  Uie  points  to  which  I  allude  is  the 
"uplAHMl  incompetency  of  the  pursuer  reducing  the  trust-deed 
of  18Q8^  wkile  he  has  taken  benefit  under  the  remaining  deeds 
of  laia  and  189S»  which,  it  is  said,  must  be  taken,  alongst  with 
the  dNd<tf  1800,  as  constituting  the  testamentary  dispositions 
^ tfiegnalar.  -It  has  been  said,  that  it  has  been foondin  many 


cases  that  the  wjiol^  deeds  are  to  be  read  as  forming  the  settle- 
ment of  tlie  grantor,  ^nd  that  the  principle  of  "  approbate  and 
reprobate"  is  equally  applicable,  though  the  provision  in  favour 
of  the  party  is  not  contained  in  the  identical  conveyance  of 
which  he  challenges  the  validity.  Now,  while  I  admit  the  prin- 
ciple, I  must  be  permitted  to  entertain  great  doubts  of  the  ap- 
plication of  it  to  a  case  like  the  present.  The  doctrine  of  ap- 
probate and  reprobate  has  been  applied,  and  that  most  exten- 
sively, to  all  cases  in  which  a  party  taking  benefit  in  one  part 
of  a  deeil,  or  part  of  a  settlement  combined  of  various  deeds,  at- 
tempts to  challenge  another  part  of  it  on  the  ground  of  want  of 
power  or  defect  in  the  technical  form  of  expression  necessary  to 
convoy.  It  has  been  so  applied  as  to  bar  a  challenge  on  the 
head  of  deathbed,  if  the  deathbed  deed  forms  part  of  a  settlement 
of  which  the  heir  has  taken  benefit,  and  to  bar  an  heir  who  has 
challenged  a  deed  on  the  head  of  deathbed  from  taking  the  bene- 
fit of  any  testamentary  provision  in  liis  favour.  Upon  similar 
grounds,  it  has  been  held  to  affoi*d  support  to  words  in  an  Eng- 
lish will,  otherwise  insufficient  for  carrying  Scotch  heritage, 
when  the  hoir  took  benefit  in  other  respects  tcom.  the  will.  But 
in  all  those  cases  it  will  be  found  that  the  grounds  of  challenge, 
though  perfectly  goo<l  in  the  question  of  power  or  defect  of  tech- 
nical expression,  left  the  conveyance  in  full  force  as  an  intelli- 
gible declaration  of  the  grantor's  intention.  Nothing  could  bring 
&at  out  more  clearly  than  the  judgment  pronoubced  in  the  case 
of  Trotter  v.  Trotter,  (5th  December  1826,)  and  Murray  w. 
Smith,  (4th  March  1828,)  contrasted  with  that  pronounced  in 
the  case  of  Dundas  v.  Dundas,  (14th  January  1829.)  In  the 
first  cases,  it  was  held  that  the  principle  of  approbate  and  re- 
probate could  not  apply,  because  the  words  in  the  English  will 
did  not,  in  English  construction,  sufficiently  express  the  inten- 
tion to  convey  the  heritage  in  Scotland.  On  the  other  hand, 
in  the  case  of  Dundas,  it  was  held  that  the  principle  did  apply, 
and  that,  as  the  deed  was  a  Scotch  deed,  the  Court  here  was  en- 
titled to  construe  it,  and  determine  whether  or  not  the  words 
were  broad  enough  to  cover  the  intention  to  convey  heritage 
situate  in  England.  I  refer  to  those  cases  as  shewing  that  the 
principle  of  approbate  and  reprobate  requires  for  its  application 
that  the  deed,  however  defective  in  the  matter  of  power  or  tech- 
nical expression,  should  be  at  least  a  good  intelligible  expression 
of  the  granter's  intention.  That  indeed  lies  at  the  bottom  of 
the  whole  doctrine.  The  defective  deed  receives  effect  not  as 
a  conveyance  but  as  a  condition ;  but  then,  it  is  clear  that  a 
condition,  in  order  to  be  good  against  any  party,  must,  although 
not  technically,  be  clearly  and  unequivocally  expressed.  Now, 
as  at  present  informed,  I  do  not  well  see  how  this  can  be  pre- 
dicatCKl  of  a  deed  in  which  there  is  a  defect  like  that  urged  here, 
viz.,  an  erasure  in  subttantiaUbus.  That  objection,  as  given  effect 
to  in  various  cases,  goes,  not  to  the  matter  of  power,  or  of 
technicality  of  expression,  but  to  the  existence  of  any  expression 
of  intention  at  all.  If  you  cannot  read  the  deed  in  one  parti- 
cular, without  which  it  has  no  meaning,  that  is  a  nullity  which 
does  not  seem  to  be  remediable,  on  the  principle  of  approbate 
and  reprobate.  It  is  not  a  nullity  resting  on  the  defect  of  power, 
or  of  any  particular  form  of  expression  of  conveyance — in  both 
of  which  cases  the  defective  conveyance  may  be  read  as  a  con- 
dition.  But  there  is  no  expression  of  any  thing  which  can  be 
read  even  as  a  condition.  There  are  no  circumstances  on  which 
the  principle  of  approbate  and  reprobate  can  rest  The  distinc- 
tion between  the  two  descriptions  of  cases  is  easily  seen.  There 
is  no  doubt  that  a  mere  description  of  Scotch  heritage  may,  in 
certain  circumstances,  operate  as  a  condition  in  favour  of  the 
legatee,  to  which  the  heir  may  be  bound  to  give  effect.  But  let 
it  be  supposed  that  tlie  name  of  the  legatee  were  written  on  an 
erasure,  I  do  not  well  see  how,  in  that  case,  the  heir  could  be  barred 
from  his  challenge,  whk;h  in  that  view  would  rest  on  the  ground, 
not  of  there  being  an  informal  expression  of  intention,  but  of 
there  beuig  no  expression  of  intention  at  all,  either  as  a  convey- 
ance or  a  condition.  These  observations,  however,  all  presuppose 
that  the  erasure  is  of  that  kind,  and  appears  under  those  cir- 
cumstances which  necessarily  give  it  the  character  of  an  era- 
sure (A  subsUmtialibus,  absolutely  destructive  of  the  whole  force 
and  meaning  of  the  deed.  For  it  is  quite  possible  that  there 
may  be  cases — such  for  instance  as  that  which  is  said  by  the  de- 
fenders to  exist  here— of  a  deed  erased  and  written  over  in  the 
handwriting  of  the  granter,  m  which  the  deed  may  not  be  ab- 
solutely nuU  as  an  expression  of  intention.  In  such  cases,  it 
may  be  a  much  nicer  question,  whether  the  principle  of  appro- 
iMite  and  reprobate  would  not  apply ;  and  precisely  for  the  reason 
that  the  question  may  admit  of  various  shades  of  distinction, 


I  think  it  would  be  incxpcdicMit  to  enter  upon  it,  unless  ab- 
BOtutely  necpaBary  for  the  di>cision  of  this  case.  Another  point 
nuecd  by  the  defend  ere  in  this  ease  la  one  nearly  resembling^ 
thoujrb  not  quite  identical  with  that  just  alluded  to — it  h  that 
of  hojmoloftation^  the  ciueation  being,  whether  a  deeil  null  in 
sahttantiitlif^tLs  in  consequence  of  an  eraaui^  admits  of  being  iso 
Goufinned.  Thiri  i$  a  n^attcr  ujKjn  which  I  pbould  not  be  dis- 
pon&i  to  give  my  very  confident  opinion,  without  farther  argti- 
menL  In  the  case  of  Bhepherd,  the  vieir  wbich  1  tookj  as  well 
ai  aorae  of  the  other  judges,  certainly  would  go  far  to  sastain 
the  competency  of  snch  a  plea*  But  then  the  opinions  of  cer- 
tain of  the  other  Judge*  were  directly  the  reverse;  and  I  ain 
bound  to  admit  that,  !ookin|c  at  the  jspecia)  circamstaneea  of  the 
cfL^e  of  Sliepherd,  It  wouLd  be  very  difficult  indeed  to  reconcile 
the  judgment  ultimately  pronounced  by  thcj  Court,  with  the 
supposition  that  a  deed  null  in  mtffstimtititiftus,  in  consequence  of 
an  erasure,  did  admit  of  being  either  confirmed  by  homologation 
m  defended  by  the  principle  of  approbate  and  reprobate  An* 
other  point  which  has  been  discussed  here  ts  the  effect  of  nu 
eiaiure  in  the  name  of  a  disponee  in  a  holograph  dt^ed^  and 
written  over  in  the  handwriting  of  the  granter*  For  I  tluok 
we  ife  bound  to  consider  the  body  of  the  deed  ns  1 1 olograph 
hy  the  force  of  the  testing  clause,  until  that  be  disproveil; 
ond^  fio  far  from  its  being  disprove<l,  1  do  not  think  it  is  now 
contested.  But  then  the  tee  ting  clause  affords  no  preaumption 
in  favour  of  the  word«  written  on  an  erasure,  and  there  tJte 
burden  of  proof  would  certainly  lie  on  the  party  founding  on 
the  det-d.  Now,  thotigh  1  think  the  question  of  hologmph  or 
not  19  one  which  in  itself  udmits  of  parole  proof,  the  legal  efTe^^t 
of  it,  even  if  established  iu  the  affirmative,  is  oot  quite  clear ;  and 
perhap8,if  we  were  incliuca  to  enter  into  that  diacuasion,  the 
proper  course  would  be  lo  allow  a  proof  before  answer,  so  as 
to  ascertain  the  true  state  of  the  fact  before  we  applied  the  law. 
But  the  defender^  without  waiving  thiSj  Iiave  asked  a  judg- 
ment upon  the  ca^e,  without  going  into  any  such  proof;  and  in 
my  opinion  the  circumstance*  of  the  caisci,  and  the  grounds  of 
reducllon,  are  such  as  to  admit  of  that  course.  The  single 
^und  of  rwiuction  now  insisted  in  is,  that  the  deed  is  erased 
tit  mhtfnnikillbus,  llie  alleged  mbstuHltufia  Iwln^  the  names 
and  designations  of  two,  and  the  name  of  another,  being  the  third, 
of  the  trustees,  these  namc4  being  written  upon  erasures.  It  ia 
only  in  the  names  of  these  three  trustees  tliat  there  is  any  cm- 
sure.  T!ie  whole  beneficial  interests  creates!  by  the  trust  are 
oxpre^sed  with  sufficient  cleamos*,  or  at  least  without  being 
exptjsud  to  the  clinr^T^  of  intrinsic  nullity ;  and  the  names  of  the 
other  four  tnutees,  ineluiling  the  widow,  nre  exjiosed  to  no  ob- 
jection, 1  mention  tlio  widow,  because  I  think  it  quite  ckar  that, 
by  the  terms  of  the  decsi^  tlie  widow  was  effeetunlly  named  a^  n 
trustee.  And  farther,  it  is  most  important  to  observe,  that  the 
trust  is  couctfived  jii  favour  of  the  trustees  namc<it  and  to  the 
survivors  or  survivor  of  them,  (the  major  part  alive  juid  acctpt- 
ing  at  tlte  time,  and  rt:?sitiing  in  Scotlan<l,lx*ingalwitvs  a  quorum); 
They  also  having  a  pcjwer  to  assume  ailditional  truatc^es.  Now, 
these  circumstances  raise  tjio  que.''tirm  whether*  in  tlie  caae 
of  a  trust  for  purposes  specially  descriknl,  and  not  involving  any 
particular  discretion  on  the  part  of  the  trustees — ^granfctl  to  the 
survivors  or  survivor — and  in  which  tlio  majority  of  tht?  trus- 
tees alive  and  accepting  is  to  form  a  quorum,  the  names  of 
three  out  of  seven  trustees  can  be  held  ifttir  tA^eTftinlifj  of  such 
a  deed,  so  m  to  attach  to  the  erasure  ofthose  iinme«  the  total  an- 
nihilation of  the  deed.  It  is  sufficiently  ohvious  that,  in  every  case 
of  the  kind,  much  depends  on  the  nature  of  the  deeth  According 
to  Lord  Stair,  (B.  iv.  t.  42,  §  19,)  **  what  points  are  fie  mhManti- 
aUhiu^  mtist  be  esteemed  by  the  nature  of  the  writ ;"  and  look- 
ing at  the  nature  of  the  writ  here,  I  tlunk  that  tbi^re  is  no 
room  for  holding  the  dcilice^I  or  erased  words  to  Ijo  of  that 
character*  In  the  first  place,  the  whole  beneficial  interests 
created  hy  the  deetl  are  left  imcancelled  and  untouehetl  niey 
remain  the  uaequi vocal  expressions  of  tlie  granter's  intentions, 
and  form  in  truth  the  subt^tantials  of  sneh  a  deed.  The  trust 
is  nothing  but  the  machinery  for  carrying  such  into  effect; 
and,  far  fh>m  being  cs«enLial  tu  the  support  of  the  beneScinl 
interpi^t^  it  is  well  known  that  these  intert^sts  are  protected, 
and  means  taken  for  carrying  the  granter's  intentionff  regard- 
ing them  into  cfi^t^  after  the  whole  appjvmtus  coutrh'ed  by 
h'mi  for  that  eibet  has  irrecoverably  fallen  t^i  the  ground.  Tliis 
consideration  would  go  far  to  support  a  defence  much  more 
general  than  is  ncce^am^r  in  the  pret<^t  case,  \\&  it  affords  a 
strong  analogy  in  favour  of  the  proposition,  that  a  total  failure 
in  the  appointment  of  tnuteet,  iu  eonaeqnenee  of  erasure  in  all 
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the  names,  might  not  be  fatal  to  the  deed.  But  it  is 
necessary  to  go  into  this  \  because  the  accood  and  nuod 
portant  remark  on  the  deed  is,  that  while  the  whole 
interests  are  K-ft  entire,  the  merely  adminietratiTe  part  rf  Cto 
deed  is  not  totally  obliterutedf  but  left;  iu  force,  to  sa  extm 
which  the  granter  clearly  declared  to  Ijc  suffident  to  tb 
management  and  extrication  of  the  beneSciid  interesls.  So  f«r 
from  rendering  the  tmst-inanagement  depi-ndeui  on  tiic  jdoi 
acceptance  and  adminij^tration  of  all  the  truatocs,  b«  Im  |^ 
vidt^l  not  only  that  four — the  number  whose  nooies  an  ttui 
valid  part  of  the  de^HJ — may  be  a  quorum,  even  if  all  aeo^; 
but  that  the  trust  shall  go  to  the  survivors  or  iurvivor»— luod  ha 
also  gave  them  a  power  to  assume  new  tru^tcc'J,  By  tlic  tmu 
of  the  deetl,  then,  the  truster  clearly  contemplated  llvep(uitb% 
of  four,  nay,  even  one  a<lniiniatering  the  trust-affiiirs;  ind  i 
such  a  case,  it  is  impossible  tor  me  to  hold  that  thow  en 
which,  at  the  worst,  raise  a  dtfficiilty  iu  ascertaining  the 
of  tliree  trustees  out  of  seven,  shall  be  fatal  to  the  cll 
pressed  intentions  of  the  truster,  I  cannot  hold  these 
iu  that  part  of  the  deed  to  be  in  substantUiiihw^  because  Ite 
deed  itself  declares,  with  sutUcient  cleamesSjthatjiiidependnUtj 
of  them,  the  whole  of  its  proviyious  may  secure  tbe  rery  eftn 
which  the  granter  intend^'d.  In  fact,  there  arc  but  two  risw 
which  can  hn  taken  of  these  defetits  of  the  dcefl.  The  cflfam 
and  superinductious  are  either  the  act  of  a  third  pwiy  oi<f 
the  granter  himself.  If  the  former,  it  is  inipossibte  lo  m 
why  this  accident^ for  in  relation  to  the  granter  it  waulii  be 
nothing  hut  an  accident — should  have  any  stronger  effit.1,  ia  a* 
validating  the  nomination  and  powers  of  th^  rcmainiui^  tns- 
tecs,  than  any  other  accident,  such  as  death  or  non>acct<Xilint, 
hy  which  the  erased  nominations  might  have  been  frustiatii 
If^  on  the  other  hand,  the  erasures  and  superinduction  WM  thi 
act  of  the  truiiter  lums<>lf;  and  is  even  on  tliat  view  to  b«  Ud 
a  hatl  nomination,  what  does  the  case  come  to  but  that  tbi- 
truster  lias  validly  named  four  trustees,  but  has  bluudewd  ll» 
nomination  of  three  others,  while,  by  the  very  consticttlko  4 
the  trust,  he  has  deelare^l  that  four,  or  even  one  trttitee  »V 
act  with  efll'Ct*  The  cases  rtfcrretl  to  by  the  pnrt^ucr,  ia  wW 
the  nde  has  been  applied  to  tlie  effect  of  aitnulliug  the  deeii^ 
differ  from  the  present  in  a  most  essential  particular^  la  tb« 
cases,  such  as  Ileid  i\  Ke^lder,  and  Siiephcrd  «.  Gnirtt  dx 
erasure  was  in  the  name,  nut  of  the  dts]:>oneG,  merely  in  fim 
or  in  irnst,  but  the  disponee  of  the  right  and  intePCsL  Ha* 
was  truly  nn  enisure  in  aitl^tmUhlibuJt^  because  the  nooiiifi* 
metit  iu  legitimate  form  of  the  party  to  take,  like  the  VDE^ 
tain m en t  of  the  subject  to  be  taken,  is  indispensable  In  f«i 
a  deed  as  an  expre^don  of  intcntioti.  But  here,  as  bas  to 
alreafly  mentione<l,  the  objection,  such  as  it  is,  lies  only  XowhA 
may  he  called  the  administrative  part  of  thu  d^^ed.  In  Ibii 
partieuliir  it  more  nearly  resembles  in  principit*  the  (*? « 
Kemp  P.  Ferguson,  M.  1G.949,  in  which  it  wiT.  ,:a  tbi 

vitiation  in  the  name  of  the  execntor  did  not  ^  .-'^dtk 

And  it  is  still  more  clearly  touched  by  the  cut^k  ^  .^u.-Lj.itbirl 
trustees)  in  which  a  vitiation  iti  the  name  of  one  out  of'  iffTcnl 
trustees  was  held  to  be  not  fatnl  to  the  (\v&\, — the  Court,  Itc* 
cordlug  to  tho  report,  Shaw-  i.  p.  527.)  buhhng  that  th^  dtfd 
had  not  been  vitiated  in  suftxtnufiniifttiSy  and  that  it  wis  capi^ 
of  being  carried  int..  .  ti: .  r.  These  observationi  tm 
applicable  to  the  pre-i  lU  ■  i  -  .  They  evidently 
grtmnd,  "  that  the  naoii:  ^>l  woe  trustee  out  of 
xuiistntitiiifilftui^  in  such  a  deed  {  a  prini.  iple  winch 
to  ba  well-founded  in  itflclf^  and  to  be  quite  mfflcient 
port  the  present  deface-  For  here,  thougti  tho 
more  numerous,  they  are  still  onU"  in  the  n^uncs  of 
Thcae  are  left  still  legihle^  and,  forming  part  of  the 
nttestetl  det*dT  name  enonph  to  fiilfil  every  ivquisite  itt  ihft^^ 
of  adminifit ration  which  the  granter  deelared,  by  llsfr 
Tion  of  thi:r  trust,  to  be  sufficient  for  carrying  the  deed " 
On  that  gmmul,  vi^.^  that  on  ctmsidering,  ngi^seM^ 
dictum  of  Lord  Stair,  the  nature  of  the  writ,  tbt:  w 
not  flfc  mUtfjntinlittys  of  the  deed,  I  think  the  ddbnden 
to  be  Bssoilsriwl  from  the  conclusions  of  the  action. 

/jorrf  Jt^ifn'i^. — 1  concur  generally  with  your  Loitisl 
thinking  tliat  the  substance  of  the  I^c^rd  Ordnwtry's 
ought  to  be  ailiiet'L'^.l  to  ;  and  in  particular,  1  concur 
what  has  been  said  hy  Lord  Fullertom     ^   rTmwi  « 
that  from  my  nnderetanding  of  the  ayeri 
we  crndd  not  proceed  without  proof  a^  id  v- 
on  this  deetl  are  hologroi0hjil|f:j^cDy  ^L^^mE^siM 
would  bare  accordingly  allowed  a  proof  befbveinmr*  1 
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howcrer,  on  a  gronnd  which  appears  to  me  sufficient  for  the  de- 
dskm  of  this  case,  tliat  the  alleged  vitiations  arc  not  in  substantia 
aBuMf  and  that,  therefore,  the  sole  medium  of  challenging  this 
deed  haring  failed,  we  may  dismiss  the  action.  The  vitiation  here 
is  Bald  to  be  in  the  name  dfthe  dispunees.  True,  it  is  in  the  name 
o(  certain  trustees,  to  whom  for  certain  trust  purposes  this  pro- 
per^ was  made  over,  but  it  is  not  so  in  the  proper  sense  of  the 
Yoru.  There  is  no  vitiation  in  the  name  of  the  beneficiaries, 
and  all  the  purposes  of  the  trust  are  unchanged.  Had  all  the 
tnutees  died,  the  beneficiaries  would  not  have  been  deprived  of 
the  benefit  o(  this  deed.  How  then  should  we  deprive  them 
of  the  benefit  of  it  in  consequence  of  an  alteration  which  does 
not  t^t  them  at  alL  It  would  be  well,  however,  if  the  coun- 
sel for  the  pursuer  would  admit  that  the  alterations  on  the  deed 
are  also  holograph  of  the  granter. 

Rutharfmi — ^The  trustees  whose  names  are  written  on 
ensure  have  declined  to  accept,  so  that  de  facto  it  is  of  little 
consequence. 

The  Court  accordingly  pronounced  the  following  in- 
teriocutor : 

**  Adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against,  in  so  far  as  it  repels  the  reasons  of  reduction,  and  as- 
soilzies the  defenders  fix>m  this  action;  and  also  in  so  far  as  it 
finds  the  defenders  entitled  to  expense* :  Find  the  defenders  en- 
titled to  additional  expenses ;  appoint  an  account,"  &c 

Anthorities  for  Pursuer. — ^Pcntland  v.  Hair,  7  Shaw,  640.  3 
Ersk.  3,  37.  4  Stair,  42,  19.  Shepherd  v.  Grant,  24th  Jan. 
1844;  6  D.  B.  and  M.  p.  464;  ante^  vol.  xvL  p.  211.  Dick  v. 
Ferguson,  22d  Jan.  1758 ;  M.  7446. 

Authorities  for  Defenders. — Ferguson  v.  Kemp,  M.  16,949. 
Earl  of  Traquair  v.  Anstruther's  Trustees,  26th  June  1822;  1 
Shaw,  527.    Adam  v.  Duthie,  19th  June  1810 ;  F.  (X  702. 

Lord  Ordbmryy  Cuninghame. — For  Robertson^  G.  O.  Bell, 
laglis;  J.  and  J.  Wright,  W.S.,  Agt»ts.-^For  Ogilvie^s  Trustees, 
Ratherfurd,  Moir;  John  Murdoch,  S.S.C.,  AgenL^-For  General 
Kirk-SemoM  of  Dundee,  Marshall ;  Lockhart,  Hunter  and  White- 
head, W.S.,  iywito.— W.  C&ivb.— [J.C.] 


20th  December  1844. 
Sbcokd  Division.— (F.L.M.H.) 

No.  49. — James  Morton  and  William  Brownlee, 
Pursuers^  v.  Robert  Scott,  and  Houndsworth  and 
Company,  Defenders. 

Pnxxss— Act  of  Sederunt  16th  February  1841,  §  11— Jury  Trial 
—Notice  of  Motion — The  defenders,  after  having  given  notice 
of  trial  to  the  pursuers  by  proviso,  and  countermanded  it,  do  not 
Kttp  the  lead  vn  the  case,  so  cu  to  entitle  them  to  give  the  pursuers 
a  second  notice  of  trial 

In  consequence  of  the  pursuers  not  giving  notice  of 
trial  within  the  requisite  period,  after  the  issues  were 
adjusted,  the  defenders,  on  10th  October,  gave  the 
pursuers  notice  of  trial  by  proviso  for  the  Christinas 
recess,  in  terms  of  the  11th  section  of  the  act  of  sederunt 
1841.  On  8d  December  they  countermanded  their 
notice  hj proviso;  and,  on  the  same  day,  they  gave  the 
pursuers  a  new  notice  of  trial  for  the  spring  sittings. 

LordJustke^Clerk, — On  the  defenders*  own  shewing,  this  second 
notice  of  trial  is  quite  incompetent.  If  the  pursuers  fkil  in 
fpriag  notice,  the  act  allows  the  defenders  to  giye  notice,  and  it 
likewise  allows  them  to  countermand  their  notice ;  but  they 
are  not  entitled  to  keep  the  lead  of  the  case  for  e?er.  The  act 
allows  the  pursuers  eight  days  for  giving  a  new  notice  in  the 
eventoCthdr  countermanding  their  first  notice ;  but  the  Lord  Ad- 
Tocate  fuelT  does  not  maintain  that  the  act  allows  the  defenders 
to  keep  the  lead  of  the  case  for  eight  days  after  the  date  of  their 
countermand.  The  11th  section  gives  the  power  to  the  Court 
tofct  the  time  and  place  of  triad  after  such  countermand  is 
fixna^moa  the  application  of  the  opposite  party.  It  is  clear 
that  iWa  Mcond  notice  by  the  defenders  is  quite  irregular  and 


Itfc  Court  accordingly  dismissed  the  notice,  as  in- 
confetnt 


Act,  Maitland;  William  Wothempoon,  S.&C.,  Agent— Ah. 
Lord  Advocate  (M'Noill),  Moir;  Campbell  and  TriulL  W.S., 
^^eiUi.— [F.L.M1I.]  ' 


2\8t  December  1844. 

First  Division. — (J.O.) 

No.  50. — Robert  Crockatt  Wilson  and  others,  Ap' 
pellants,  v.  Peter  Robert  Drummoxd  and  others, 
Respondents. 

Bankrupt — Sequestration — Statute  2  and  3  Vict,  c  41 — ^Affl* 
davit — A  creditor  in  a  sequestration  gave  in  three  separate  affida' 
vits,  proceeding  on  three  separate  grounds  of  debt,  on  which  she  daim^ 
ed  to  vote.  Each  of  these  three  affidavits,  considered  singly,  torn 
^ood.  On  its  being  objected  that  she  was  bound  to  unite  her  three  debts 
in  one  affidavit,  she  ojffered  to  withdraw  the  two  last  of  her  affidavits, 
and  restrict  her  claim  to  vote  to  the  Jitst — Held,  by  a  large  ma" 
jority  of  the  whole  Judges,  (contrary  to  the  decision  in  the  case  of 
Black  V.  Dixon,  2Tth  May  1S43J  that  there  was  nothing  in  dte 
bankrupt  statute  to  prevent  a  creditor  voting  on  separals  affidavits^ 
proceeding  on  separate  grounds  of  debt;  cmd  held  unan^nous^^ 
that,  at  any  rate,  there  could  be  no  objection  to  the  creator  in  thts 
ease  withdrawing  the  two  last  of  her  affidavits,  and  voting  tgfton 
thefrsL 

William  Colin  Johnstone,  surgeon  and  druggist  in 
Dunkeld,  and  Mrs  Isabella  Trotter,  residing  there,  as  a 
creditor  of  Johnstone,  to  the  extent  of  £364.  2.  9^.) 
conform  to  oath  and  bill  therewith  produced,  pre- 
sented a  petition  for  the  sequestration  of  Johnstone 
in  common  form,  on  9th  August  1844,  on  which 
the  Lord  Ordinary  on  the  bills  pronounced  the  usual 
deliverance.  A  meeting  was  held  on  19  th  August 
1844,  for  the  appointment  of  an  interim  factor,  when 
Mr  Robert  Crockatt  Wilson,  agent  in  Dunkeld  for 
the  Commercial  Bank  of  Scotland,  was  elected  in* 
terim  factor,  and  his  election  was  confirmed  by  the 
Sheiiff,  on  21st  August  1844.  A  second  meeting 
was  held  for  the  election  of  a  trustee  on  the  bank- 
rupt's estate,  when  certain  of  the  creditors  of  the  bank- 
rupt, or  their  mandatories,  assembled,  and  inter  aliasy 
as  the  minutes  of  the  meeting  bear, — 

<*  James  Scaton,  writer  in  Dunkeld,  as  mandatory  for  Isa* 
bella  Trotter,  residing  in  Dunkeld,  a  creditor  for  whom  was 
produced  at  the  meeting  for  election  of  interim  &ctor,  and  is 
now  again  produced,  an  oath  by  her  to  a  deht  of  £364.  2.  9^., 
claim(^  by  her  fh>m  the  bankrupt,  together  with  the  bill  therem 
referred  to,  and  also  mandate  by  the  said  Isabella  Trotter  autho- 
rizing the  said  James  Seaton  to  attend  for  her  all  meetings  oC 
the  creditors  of  the  said  William  Colin  Johnstone. 

**  The  said  James  Seaton,  as  mandatory  for  the  said  Isabella 
Trotter,  a  creditor  for  whom  was  also  produced  at  the  meeUng 
for  election  of  interim  &ctor,  and  is  now  again  produced,  an 
oath  bv  the  said  Isabella  Trotter  to  a  debt  of  £599. 18.  4., 
claimed  by  her  fh)m  the  bankrupt,  together  with  the  bill  or  pro- 
missory-note therein  referred  to. 

'*  The  said  James  Seaton,  as  mandatory  fbr  the  said  Isabella 
Trotter,  a  creditor  for  whom  was  likewise  produced  at  the  moet^ 
ing  for  election  of  interim  factor,  and  is  now  again  produced, 
an  oath  by  the  said  Isabella  Trotter  to  a  debt  of  £59. 13.  2.^ 
claimed  by  her  from  the  bankrupt,  together  with  the  bill  therein 
referred  to." 

Afler  certain  procedure,  the  meeting  proceeded  to 
the  election  of  a  trustee,  when  Mr  David  Dandie, 
druggist  in  Perth  proposed  "  Mr  Peter  Robert  Drum- 
mond,  bookseller  there,  to  be  trustee  on  the  seques- 
trated estate  ;^  and,  on  tlie  other  hand,  the  said  James 
Seaton  proposed  that  "Mr  Robert  Crockatt  Wilson 
be  appointed  trustee."  On  the  votes  being  taken,  the^ 
following  creditor  voted  for  Mr  R.  Q.  Wilson>  viz^-U- 
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'*  The  said  James  Seaton,  as  mandatory  for  the  said  Isabella 

Trotter,  .  .  .  £^q^    2    »J 

"  The  aaic!  Jamoa  St?aton,  as  majiilatory  for  the 

said  laaMla  Trotrer,  ,  .  ^99  18     4 

■*  Tlie  said  James  Seaton,  a«  mandatory  for  the 

said  liiabella  Trotter,  .  .  59  13     2 

**  AncJ  other  creditorsj  whose  votes  amounted  in 

all  to      .  .  .  ,  _50_0  nj 

"£1073  15     3" 


And  the  foUowing  person.^  voted  for  the  election  of 
Mr  F.  It.  Drummoiid,  vb,  :— 

**  P.  R.  Druramond^  as  mandatory  for  the  Gla^goir  AprtthecarieB' 

Company,  .  ,  ,  £2:i   10     S 

*'  F,  Fi  nrummond  for  himstdf,  .  10     18 

"  David  DiUidie,  f^jr  Duncan,  Dandle  and  Newby,       29  15     2 

'*  Rohen  ttront,  as  a  tnisiee  and  manager  for  the 

othar  truttta^  of  the  kte  David  Grant,  .  23    6  i! 

"£8(1  U     5" 

Tlie  meeting  declared  Sir  Wilson  to  be  duly  ekcfed 
trustee.  But  ngjiinat  this  election  Mr  Dandle  and  Mr 
Dnimmond  protested ;  they  protested  against  the  va- 
lidity of  tlic  whole  votes  for  Mr  Wil^n,  and  craved  a 
scrutiny  ibereof;  and  they  further  protested  that  Mr 
Brummond  had  the  majority  of  It^gal  votes,  and  had 
been  duly  elected.  On  the  other  hand,  Mr  Seaton^  as 
mandatory  for  Mrs  Trotter,  for  hiaiself  and  the  other 
cnjditora  who  voted  for  Mr  WilsoHj  entered  a  protest 
to  the  contrary,  and  also  craved  a  scrutiny.  Cora  mis- 
sion era  were  proposed  on  both  sides, — the  ereditora 
voted  m  they  had  done  in  the  election  of  tlie  trustee, 
and  similar  counter  protests  were  taken. 

Objections  were  hiid  befoi^the  ShenffforMrDrum- 
mond  and  Mr  Dandie,  to  the  whole  of  the  votes  which 
had  been  tendered  and  given  for  Mr  IV^ilson,  and,  irUer 
aliai  they  stated  the  following  objection  to  the  votaa  of 
Mr  Sea  ton,  as  mandatory  for  Mrs  IVotter ; 

'*  That  it  is  not  competent  for  a  party  holding  several  claiDiB 
again ?t  a  bankrupt  to  make  aeparsito  affidavits  and  rankings  for 
each  -  rind  that  thu  said  Isabella  Trotfer  was  bound  to  have  ac- 
cnrauiatud  into  one  sum  the  amonnt  for  which  she  claimod  ft 
right  to  vote,  and  that,  aa  neither  of  the  affidavits  did  set  forth 
or  ifpecify  the  iiett  balance  whidi  was  claimed  against  the  estate, 
as  a  cntHuh  rcijult  of  a  sajuniation  of  the  whole,  the  whole  of  the 
afflilavitfl,  and  the  votes  jjiven  therefin,  irere  ohjectionaljlc^  and 
null  and  void :  See  Bankrupt  Aet,  §  D,  52,  33^  3i.  36  and  37 ; 
Beli'a  Com.,  5th  ed.,  p-  340.  Murray  r.  Phi  Hi  ps*  22d  June  1S21  j 
2  S.  and  D.,  p.  SI.  J eiFrey, 20th  January  182L  Black  t% Diioo, 
27  th  May  1843;  S,  and  D.,  and  Jurist/* 

Objections  were  also  stilted  for  Mr  WiUon  to  all  the 
votes  given  for  Mr  Drum  mond,  excepting  Mr  Dandie's. 

When  the  parties  came  before  the  Sheriff-suhstitnte, 
Mr  Scaton  abandoned  the  two  last  claims  and  affidavits 
for  Mrs  Trotter,  the  amount  of  the  gum  in  her  first 
ehiim  and  aiiidavit  greatly  exceeding  the  united  amount 
of  the  %^otes  which  bad  been  given  for  Mr  Drummond, 
The  Sheritr- substitute  pronounced  the  following  dcli- 
verajice  : 

'*Pcr«A,  18(A  SeplmhfT  1844— The  ShenfT-subatitnte/ with 
tlie  Bpprohatiun  of  imrtlea'  procumtorfl,  proceeded  to  hear  them 
in  the  first  place  on  the  appeal  for  the  creditors  votinty  for  Mr 
Drum  mo  lid  to  be  tru«tt*e,  against  the  votc«  |nven  for  Mr  Wilson 
Ibr  the  same  office,  and  the  commiMionert  voted  for  by  tlie  same 
creditors. 

"  Ftrsti—YoTH  of  JAii£s  SEj^Tf»f,  aa  Mandatory  for  Mrt  Ua' 

"  l,t^*  After  hoariojr  parties*  proctiratori^  and  on  th©  Sheriff, 
substitute  indicating  mi  opinion  that  the  dJecision  in  the  case  of 
Black  r.  Dkoti,  27  th  May  1343,  muift  be  followed.  Mr  SfHtOtt 


ffave  up  the  two  laat  claims  and  affidavits  ibr  Mn  Trotter,  u^ 
thtf  relative  vote*  j|fii-en  therbon^  but  niaintainod  hit  z^  d 
daim  the  beoefit  of  the  vote  on  the  affidavit  for  £364,  t-Sj^Int 
recorded  tu  the  niiniites. 

''  Tfic  Sheriff-snbstiiniet  therefore,  of  con^.  '  i.d 

appeal  as  against  the  two  claims  and  affldiivii  '.'MWr 

kiit  recorded  in  the  minntes,  and  now  judiciiii..  ■..,..,  .-,1  (ka^ 

**  The  Sheriff- substitute  find^  that  the  state"  of  I  be  vol*!  vii 
the  validity  of  the  affidavits  as  BupportinR  the  voit^  nuiii  tt 
decided  according  to  the  »itate  of  the  facts  as  ciristing  Rt  ik 
meeting,  when  the  affidavits  and  vouchers  were  prudue^  ' 
the  voiea  given  :  Therefore,  fittds  tJmt  the  claim  of  £^S^ 
rau5t  be  heh]  a:;  made  mid  voted  iin  at  the  8amL'  time,  and 
with  two  other  clairait  by  the  same  creditor  for  other  iar_ 
that  the  said  affidavit,  as  well  as  the  other  affidavits  for  the 
creditor,  not  Ijcarlug  reference  lo  the  other  claims  at  tl 
time  made  and  voted  on,  nor  Kpectfying  the  occunjuJal 
for  which  she  made  oath  and  claimed  to  vote,  is  not  ut  t 
law,  and  cannot  support  the  vott^  and  accordindy  suitiS 
appeal,  and  repeU  tlie  claim  founded  on  said  affidavit* 

*'  2d,  Finds  It  unnecejisary  to  decide  the  second  anitk  of  ^ 
joction.  In  respts^t  that  the  affidavit  and  vote  to  wiiich  the  mm 
applies  have  bc'en  now  withdrawn. 

"  ^il  Li  respect  of  the  decision  1st  March  im%  TambttS]— 
repels  the  objection  to  the  mandate  In  favour  of  Mv  Jk»;o% 
taken  on  the  ground  that  it  i&  neither  holotpr^ph  nor  te«t«d 

"  Therefore,  on  the  whole,  repels  the  votes  given  for  Kil 
Trotter;^  (Signed)  •*  Hvgh  Barclit' 

"  A'bfe,— The  decision  in  Black's  case,  though  vcw  rigsi  anat' 
be  followcil.  It  waa  argned  for  Mrs  Trotter  that  tllerc  the  n  ^ 
was  given  for  the  cumuh  amount  of  the  whole*  tlirec  Mlmi 
whereas  in  the  present  instance  the  votes  were  given  iep« 
on  eacti  claim.  It  is  not  thought  that  this  makes  aiw  uis' 
distinction  in  principle.  The  ohjecliou  ^till  gxh^u  thjit  \be 
creditor  claimed  at  the  same  time  for  several  debts,  and  thtli& 
no  one  affidavit  did  she  swear  to  the  total  ftmoutii  of  Im  uxs^ 
muhited  debt,  for  which  she  preaently  claimed  to  vote, 
is  eerUinly  room  for  arguing  that  the  wonia  of  tlie  stalai«i 
rule  of  the  decisions  in  the  previous  cases  of  Murray  jyid 
are  in  refereuL-e  to  (lie?  separate  statement  aud  udlditimi 
traction  of  princlpnl  ami  interest  and  the  statement  of  _ 
lance,  and  do  not  in  temis  apply  to  separate  claims  of 
There  is  aW  obvious  a*lvantagv*s  in  liaving  eep.irate  d9i 
for  Beijarate  debts  ;  because,  if  any  one  item  of  debt  was  linWc 
an  objection,  it  is  thougfht  the  whole  affidavit  became  vjtiii 
seeing  that  t  he  ooeumulated  sura  was  then  erroucoua;  but  tbi« 
vmitage  under  the  decision  in  Black's  case  caimot  mm  Le  t 
There  is  no  greater  difficulty  in  reckoning  s*'parat€  alii  l:«il 
for  one  party  tlian  the  same  uuml>er  for  diHt-reiii  p»rli«»^ 
whom  tlie  claims  might  bavebeen  Jisstgncd  before  s^ujef I 
Bcddcs,  if  tbe  rule  l;s  to  be  held  good^  every  ^uppleo 
davit  ought  to  connect  itiself  with  the  previous  one*, 
forwanl  the  accumuiated  iMdanee.  Nevertheless,  tli^ 
in  the  case  of  Black  must-,  in  the  mean  time,  bo  iteld  «i  » 
rity.  If  the  whole  tiiree  affidavits  were  bad  at  the  limcflf 
vote^  it  U  not  thungbt  that  one  of  them  can  «ub«cw|i 
nuide  gixxl  by  abniMloiiing  the  other  two,  otlierwise 
The  whole  must  stand  or  fall  as  one  and  to^tMfer» 
was  moile  to  the  ea^u  of  Mories  v.  Glen,  where  u.  vomhor  «: 
allowed  to  be  Rubse^iuentiy  slami>ed-  But  this  is  in  uni^im  till 
tile  practice  t*f  courts  nt  i&w,  llic  document  licin^  otbrfrti^; 
unojcceptionablc,  and  the  stamp  i»eing  imposcil  mciulj  far  t 
public  re%*euue,  so  s^kju  a,<*  it  Is  imprefiscd,  its  eSeet  iipL+rarei  r*- 
trospeetively,  and  the  document  is  held  to  beatam[ied  m  tlu'  tiii* 
of  making  the  deed/' 

On  the  objections  to  the  other  votca  for  Mr  WiLwai 
theSlieritf-Bubstitute  pronounced  four  other  deli  verancei^ 

rejecting  all  ihotse  votes. 

On  the  objections  to  the  votes  for  Mr  Do 
the  Bheritt-substitute  primouucod   throe   dcli 
rejecting  two  of  those  votc?^   and  sustaining  ibf-  ibirtl, 
viz.i  ^Ir  Drummond's  own  vote  for  £\(h  l*  Hm  and, 

"  FiHollif^  On  the  application  of  theen.^  findings.  Fin*!'  thil 
Peter  Robert  Drumnioud  isduly  elected  trustee  by  a  uDUfiritt* 
of  good  and  valid  votes  of  the  creditors  |ire*ent  and  fvprfuma^ 
at  the  meeting  held  for  the  election  qftPUStee;Ma«kthat  Tiu<nit 
Dow,  merchant  io  Pertt5,j5^(JJaimdl^|i@<J^  in  lVr<li 
(Mr  Grant,  ihe  third  nau#d,  bemg  now  dtsqualfifed^y  hit «i*»« 
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belnjf  rejected,)  hay©  been  in  like  manner  duly  elected  cora- 
m'tMiooere  on  the  sequestrated  estate  of  William  Ck>lin  John- 
stone :  Finds  the  successful  appellants  entitled  to  expenses  fhmi 
the  onsaccessftil  appellants,  which  modifies  to  dOs. ;  for  which, ' 
with  the  clerk's  du^  of  extract,  decerns." 

(Signed)         "  Hugh  Babclat.** 

Against  this  decision  a  note  of  appeal  was  presented 
for  ^£r  Wilson  and  two  of  the  three  commissioners,  for 
whom  his  constituents  had  voted. 

The  Lord  Ordinary  on  the  bills  pronounced  the  fol- 
lowing interlocutor : 

"11(A  October  1844.— The  Lord  Ordinary  having  resumed 
consideration  of  this  note  of  appeal,  and  whole  productions,  and 
hjiring  heard  the  counsel  for  the  parties — Supersedes  oonsidera' 
tion  of  the  note  until  the  meeting  of  the  Court,  that  the  Lord 
Ordinary  maj  have  an  opportunity  of  reporting  the  same." 

On  the  case  being  reported,  the  only  point  nused 
was  the  question  as  to  the  validity  of  Mrs  Trotter's 
votes,  the  sustaining  of  any  one  of  which  sufficed  to 
snpport  ]VIr  Wilson's  election.  Doubts  having  been 
entertained  of  the  decision  of  the  Second  Division  in 
the  case  of  Black  v.  Dixon,  27th  May  1843,  the  cause 
was  appointed  to  be  argued  befwe  the  whole  Court, 
when  Wilson  and  others  jo/ead!a^ — 

I.  Till  the  decision  in  the  case  of  Black  v.  Dixon,  the  present 
objection  was  unknown  in  practice,  and  was  never  stated.  There 
is  not  any  thing  in  the  former  or  in  the  present  bankrupt  statutes 
to  justify  that  decision.    It  is  true  that,  in  section  9  of  the  pre- 
lent  statute,  the  oath  and  debt  of  a  creditor  are  always  spoken  of 
in  the  sragular ;  but,  from  the  terms  in  which  aJIdavits  are 
ipoken  at,  this  cannot  be  held  to  infer,  by  implication,  that  a 
creditor  is  precluded  from  making  diflhrent  affidavits  ap^caUe 
to  his  separate  <3ebts  against  the  estate.    Nor,  looking  to  the 
inxious  and  explicit  directions  as  to  deductions  from  debts,  can 
it  be  held  that  tbe  prohibition  presumed  in  Black*8  case  could 
be  left  to  rest  on  a  mere  presumption  by  the  fraraers  of  the  act. 
The  inconvenience  of  the  restriction  imposed  by  the  decision 
in  Black's  case  would  be  most  serious.    Suppose  a  creditor,  by 
nurriage  or  succession,  acquired  a  debt  after  he  had  claimed  in 
a  sequestration, — could  it  be  held  that  be  would  be  boun^  before 
daimmg  such  debt,  to  make  a  new  affidavit  superseding  his 
original  one,  and  include  in  it  all  his  debts  against  the  estate  ? 
There  b  really  no  more  reason  against  a  creditor  making  sepa- 
rate affidavits  to  his  separate  debts  than  against  difibrent  credi- 
tors lodging  dificrcnt  affidavits  and  claims :  And  the  unnecessary 
maltiplication  of  oaths  is  always  to  be  avoided.    Besides,  section 
105  of  the  statute  precludes  the  construction  on  which  the  deci- 
sioQ  in  Black's  case  rests.    Looking  also  to  the  provisions  as  to 
contingent  debts,  in  section  39,  it  surely  could  never  be  said  that, 
when  the  contingency  was  purified,  the  creditor  must  add  that 
debt  to  any  positive  debt  which  he  may  have  formerly  claimed, 
rad  make  a  new  oath  as  to  both  debts.    J£,  then,  the  decision  in 
Black's  case  be  thought  erroneous,  it  ought  not  to  be  adhered  to ; 
for,  though  a  decision  affecting  the  practice  under  the  statute,  it 
WIS  a  recent  decision,  on  which  there  is  no  reason  to  suppose 
that  much  had  followed.    2.  But,  then,  though  it  should  be  held 
that  the  decision  in  Black's  case  was  right,  still  the  first  affidavit 
and  claim  of  Mrs  Trotter  ought  to  be  sustained,  for  that  is  all 
which  the  appellant  is  interested  in  maintaining.    Now,  as  it 
12  admitted  that  each  of  the  three  separate  aflldavits  of  Mrs 
Trotter  is  unexceptionable,  and  as,  on  the  first  statement  of  the 
petent  objection,  her  mandatory  proposed  to  withdraw  the  two 
last  of  thMe  affidavits,  it  is  impossible  to  see  how  any  objections 
should  remain  applicable  to  that  affidavit 

Drummond  and  others  pleaded — 
1-  It  is  always  desirable,  where  it  is  possible,  to  adhere  to  what 
has  farmed  a  rule  in  practice ';  and  therefore  the  decision  in 
Black's  case  ought  not  to  be  rashly  departed  from.  That  ded- 
tiott  ioDowed  fiaiirly  from  the  principles  laid  down  in  the  cases  of 
PMl^f.  Mum^,  and  Jefflrey  v,  Crichton,  which  the  Court  will 
yjwiJlHpuuuJ  to  alter.  Basides,  the  terms  of  the  statute  do  not 
•MMtD  Vttmmt  a  creditor  in  giving  in  separate  affidavits.  If  it 
^  W^-te  varrant  must  be  found  in  the  9th  section;  but  that 
y«n>j»  itplndc  any  such  course.  It  would  be  obviously  very 
^  I  to  permit  this.  For,  though  a  creditor  may  be  able  to 


make  three  afiMavits  that  the  sums  in  three  different  documents 
of  debt  are  due,  he  probably  could  not  make  one  affidavit  that 
the  amount  of  the  sums  in  those  three  documents  are  due.  For 
the  same  debt  might  be  included  in  the  whole  three  securities. 
Frauds,  difikult  to  be  detected  and  checked,  might  thus  be  let  in. 
As  to  the  objection  ab  inctmvenientif  there  is  an  obvious  answer ; 
that  the  creditor  may,  when  a  new  debt  accrues  to  him,  or  be- 
comes due,  make  an  affidavit  as  to  the  new  debt,  stating  at  the 
end  of  it  that  the  debt  svrom  toy  with  the  addition  of  the  debt 
formerly  claimed  by  him,  ameiuits  in  all  to  a  certain  sum ; 
and  this  is  the  universal  practice  in  England:  Archbold  on 
Bankruptcy,  p.  61,  appendix.  It  was  decided  in  Phillips  v. 
Murray,  that  if  there  were  three  debts  specified  in  one  afildavit, 
and  not  summed  up,  the  whole  affidavit  was  bad.  How,  if  three 
afiidavits  are  given  in  by  a  creditor,  and  are  hcM  bad,  because 
their  total  is  not  sworn  to^  can  any  one  of  them  be  validated  by 
withdrawing  the  others  ?  The  whole  three  affidavits  were  bad  at 
the  time  of  the  vote^  and  the  subsequent  vritbdrawal  of  two  can 
surely  never  make  the  third  good.  The  whole  must  be  good  or 
bad. 

At  advising^ 

Lord  Cunmghame  was  absent. 

Lord  Justux' General. — I  regret  that  I,  and  I  understand  m  . 
n^jority  of  the  Judges,  should  differ  from  the  decision  of  the 
Second  Division  in  a  matter  of  practice ;  but  as  I  cannot  think 
the  point  hiid  down  in  that  decisioo  to  be  detennined  finally, 
though  abont  a  year  bos  elapsed  .since  it  was  ]NroDounced,  (and 
I  should  be  sorry  indeed  if  it  has  bad  any  influence  upon  the 
practice,)  I  think  we  are  bound  to  give  the  best  opinion  wo 
can  upon  the  question  here  raised.  I  hold  that  the  cases  of 
Jeffrey  and  of  Plullip»ace  not  decisive  of  the  point  now  at  issue. 
In  Jeffi^/^  case,  the  rubric  of  the  report  is  correct,  (reads  ru- 
bric) and  the  judgment  there  I  don't  wish  to  interfere  with.  In 
the  report  of  the  case  of  Phillips,  the  rubric,  which  is  clear  and 
explicit,  is  also  correct ;  (reads  rubric)  and  I  won't  now  interfere 
with  the  decision  in  that  case.  In  the  dedtton  of  tlte  present 
case,  as  to  the  three  dificrent  affidavits  of  Mrs  Trotter  on  her 
various  debts^  there  need  be  no  deiMurture  from  any  thing  fixed 
by  these  decisionsi.  My  difficulty  in  assenting  to  the  decision 
in  the  case  of  Black  is  this,  that  th^ro  is  no  clause  in  the  new 
bankrupt  act  requiring  that  there  should  never  be  more  than 
one  aflUavit  by  the  same  creditor,  altliough  that  act  contains  a 
more  clear  statcmeiH  as  to  the  deduction  and  valuing  of  secu- 
rities than  the  pnnxKling  one,  and  though  the  omission  to  deduct 
is  declared  to  be  fatal.  But,  as  to  this  question,  I  see  nothing 
in  the  act  to  reivler  it  illegal  or  incompetent  for  a  party  who  is 
a  creditor  in  more  than  one  debt  to  produce  more  tlian  one 
affidavit.  It  is  conceded,  indeed,  that  if  the  amount  of  the  debts 
sworn  to  in  three  affidavits  together  be  shewn  by  a  summation 
in  the  last,  such  affidavits  will  be  good;  but  such  summation  is 
not  required  by  the  act.  It  Is  material  to  observe,  that  the  late 
Professor  Bell,  in  that  part  of  his  Commentary  in  which  he 
q>eaks  of  the  24th  section  of  the  former  bankrupt  statute,  and 
comments  on  the  case  of  Phillips,  anticipating  such  difficulties 
as  have  been  raised  in  this  case,  says,  "  this  is  a  part  of  the 
statute  which  may  deserve  attention  in  its  renewal."  But  in 
the  new  statute  we  find  tluit  nothing  is  said  to  the  effect  that 
only  one  affidavit,  including  the  whole  claims  of  the  party,  shall 
be  competent.  And  I  for  one  do  not  hold  myself  warranted  in 
supplying  what  some  may  choose  to  call  a  defect  in  the  statute. 
No  such  regulation  exists  in  the  statute.  The  three  affidavits 
here  are  unexceptionable ;  and,  upon  the  strength  of  them,  the 
party  was  entitled  to  say,  here  is  what  I  claim,  and  I  give  my 
votes  accordingly.  But  there  is  another  point  in  this  case ;  and 
though  we  were  bound  by  the  decision  in  the  case  of  Black,  I 
think  it  clear  that  we  might  decide  this  case  in  favour  of  the 
first  vote  of  Mrs  Trotter,  which  is  virtually  a  decision  in  favour 
of  the  aiypellant.  However  many  affidaviu  a  party  might  nuUce, 
I  think  he  would  be  entitled  to  say,  I  stick  to  n^  first  affl-  • 
davit,  and  demand  back  all  my  othor  affidavits.  Mrs  Trotter 
might  have  taken  her  other  affidavits  and  put  them  in  the  fire. 
And  how  could  her  remaining  affidavit  for  which  she  claimed  to 
vote  be  the  worse  for  that  ?  Finally,  I  think  this  vote  unexcep- 
ti(»iable. 

Lord  Mackenzie. — I  agree  with  yoor  Lordship  as  to  the  result 
of  this  case ;  inasmuch  as  I  agree  in  opinion  as  to  the  second 
point  stated  by  your  Lordship,  viz.,  that  if  the  Ust  two  of  these 
claims,  on  being  objected  to,  were  withdrawn,  the  first  aflMavit  > 
and  ckim  would  be  good  aiid  formal.    Black's  case  does  not- 


■.fleet  tliat  paint,  a*  it  hm  no  (cnnuH  hMu  for  supptirtiiig  siicli 
a  question.  Otherwise,  I  cannot  concur  ia  the  opinion  of  your 
IfOrdship.  In  Black's  case  tLrco  cLainid  mnl  tlirt-e  affltlairits 
were  tendered  by  one  cnxUtor.  It  was  object etl  that  it  was  not 
competent  for  one  creditor  to  brirtcr  thrw  iM*pcinite  claima  ;  anrl 
that  objection  was  unaiuiuously  ausmJned  by  the  Be'eoiul  Divi^ 
sioo.  It  i^  quite  iTUii  tliat  I  here  ia  not  a  series  of  dedisiona  to 
tluit  eflect.  At  the  same  titne^  tluit  wjm  a  dccUton  nlR^tiii^ 
pTsxlkc^  which  hiis  stood  far  a  considtjrablc*  titne,  I  tliertifor»?arn 
not  indineil  to  arrive  at  a  difil^jvnt  conchisioa.  But,  indepen- 
dently of  the  gnyu  iiiconvcnitncc  of  alt^^ring  a  decision  like  thnt 
in  Bhick'a  ea^,  I  am  not  sIjIu  to  diffi^r  from  the  flnding^  hi  it. 
Tliere  h  no  authority,  troni  the  beginning  to  the  end  ot'  tlto 
Bikokrupt  Act,  for  a  imrty  claiming  on  niorc  than  one  dtsbt, — and 
authority  in  the  statute  there  must  be  to  warrant  it,  Bnch 
authority  I  cannot  find,  li"  the  mode  orcljdoiinj^  contended  lor 
in  the  present  caso  Ik?  autliorizcd,  it  miiist  bo  by  the  9th  section 
of  th<i  statute.  If  not  tliercby  nuthori7.i*d,  the  iKirty  is  tiot 
clarniiog  imder  the  statute  nt  alh  Tiic  debt  of  any  creditor  is 
viewed  aa  one  tiiini^,  and  hence  tiic  proviiiions  of  section  9,  (rt\iik 
section  9.)  Now,  it  appears  to  nic  tliat  this  doe**  not  warmnt 
more  timn  one  clkirn  aiid  one  afB davit  for  the  wliolc*  debts  of  tJie 
creditor ;  nud  it  onlers  the  clerk  to  enter  one  sum  ait  the  amount 
of  Iho  pftrty's  claim,  Ilatl  any  thing  else  been  nicjiut»  t ho  act 
could  easily  hnTc  said  "  debt  or  debts  f  hut  ft  liai  not  said  so, 
It  has  been  said  that  the  late  l'rofe«sor  Bell  suggested  tliat  the 
pTCflcnt  difficulty  might  ooeur  under  tlie  oLA  statute.  Bnt  t*on- 
aideri ng  the  ease  with  which  nil  difficulty  mi^ht  have  been  re- 
moved, Inid  the  legislature  viewed  tlio  matter  as  your  Ijordghip 
hjis  dotio,  I  tliink  the  terms  of  the  new  statute^,  with  rcferenco 
t^  Professor  JMrs  observations,  atretigthen  the  cJecision  in 
Black'a  CA*e.  The  new  act  never  Fpeaki  of  onth?  or  of  debts 
in  any  part  of  it ;  it  always  speaks  in  tlie  singnlarv  I  think^ 
tlien,  that,  under  the  statute,  tliereis  no  authority  fbr  aer^itor 
ilividing  his  debt  using  the  term  ^^  debt"  in  the  sense  of  iho 
itatute.  It  IB  an  obviouB  olwervation,  that  a  creditor  might,  if 
Iho  eons  true  tion  of  the  net  cotit^mded  for  were  adopte<l,  go  on 
dividing  his  debt  as  he  pleosetlj  witbont  1  imitation,  'fliere  might 
thus  be  n  tbousand  oaths  and  cbilms  by  one  creditor^  and  all 
sanctioned  by  the  wortls  of  section  &  of  tlie  act.  Besides;,  till  a 
Js  a  case  in  which  there  is  no  expediency  in  any  otlier  intorpro- 
tntion  of  the  statute  t!mn  tluit  in  Black*»  ease.  Why  Bhonid 
the  three  claims  not  be  added  together  ?  Where  is  the  difficulty 
of  the  creditor  saying  what  he  eidls  on  the  elerk  to  say  fur  him, 
viz.,  the  amount  of  ihc  sums  on  which  rests  hi*  claim  to  vote? 
Varioua  separate  clauses  of  tlio  liitikropt  Act  hiwe  Ijeen  re- 
ferred tOj  which  refftilate  the  striking  of  balances,  the  Cid  cubit  ion 
of  interest,  and  the  scrnt  jny  of  votes,  in  support  of  tiie  argunK^nt 
in  this  case ;  but  on  those  sections  I  do  not  foimd  my  opinion, 
farther  than  tliat  these  indicate  and  imply  the  general  rule  which 
I  think  the  statute  establishes. 

The  LoriIJtfxfi€£^  Cferk  and  Lftrd  CtxJi^urR  concurred  in  tlie  opi- 
nion of  I^rd  Mackenzie. 

Larfi  Fulkrton. — I  concur  with  all  ofyourLordsTiips  in  the  view 
of  the  second  point  statcfl  by  the  Lord  Justice-General.  Other* 
wise^  I  confess,  I  coincide  in  the  opinion  of  Lord  Maclcenzie, 
with  this  quo! location,  that  there  is  nothing  to  pfeveut  a  credi- 
lof  voting  upon  three  aftidavits  and  claims,  provirjod  the  amrmnt 
of  the  whole  claims  are  nieotinnwl  and  ^wom  to  in  the  last  of 
the  three  affidavits.  But  my  tlifficuhy  orisoa  from  the  combined 
operation  of  the  9th  section  of  the  act,  anil  the  particular  form 
of  the  three  affidavits  in  thia  casej  and  the  party  who  does  not 
follow  the  usual  course,  which  h  to  unite  the  whole  grounds  of 
debt  in  one  affiflavit,  is  not  to  cipect  favour  at  our  hands, 
^Vliero  a  party,  thon,  gives  in  three  claims,  these  may  be  bo 
framed  tliut  the  whole  amount  of  the  debts  containetl  in  them 
are  duo.  Here  the  difficulty,  however,  is,  that  three  claims  are 
given  in,  all  of  them  founded  on  separate  documents  of  debt, 
and  each  sairl  to  be  due  by  Jolmstonc  Kow^  these  claims  and 
relative  offldavits  do  nol  bind  the  party  to  the  fact  that  the  iall 
amount  ia  <hie.  They  may  all  contain  tlve  Eiame  debt  for  wlueh 
they  form  fepftrat<!  securities.  Tims  a  bond  and  a  bill  may  bwoth 
be  securities  fur  the  same  debt,  and  each  may  be  claimed,  and 
affidavit  niade  that  they  arc  due,  while  the  creditor  coold  not 
niokc  affirlavit  that  the  amount  of  both  was  due,  I  do  not  say 
that  it  is  necessary— Hsnppofling  separate  affidavits  to  have  Iwen 
made  for  the  first  claims — to  swear  over  again  for  the  whole  of 
them  ;  but  a  word  or  two  should  have  been  added  at  the  end 
of  the  last  affidavit,  to  shew  that  the  whole  debt  for  which  the 
eroditor  has  a  worn  is  due.    Tlie  creditor  mnft  give  an  affidavit. 


in  short,  that  the  whole  amount  of  the  debt  on  whteh }»  tUuin 
to  vote  is  due.  'Die  whole  of  tbeae  affidavits  then  JH^  not}^; 
but  the  reasons  by  which  I  arrive  at  tliis  load  ioevitaUy  l»  Il« 
conclusion  that,  as  each  of  the  affidavits  considered  iop«titc|f 
is  gi>odi  so  the  first  affitlavit  must  bo  gootl,  tlie  eceotid  aul  tfadid 
on(y  being  bad,  bt^anse  thcv  do  not  shew  that  tlw  a/llitiooil 
sum  Ls  due.  On  the  gent^af  point,  I  repeat,  that  mjopiiuak 
that  Avhile  it  may  be  ix^rfectiy  et)m|H?tent  to  give  lu  thwe  w^ 
rate  affitlavits,  this  am  only  lie  done  prxnidei)  it  uppesn  to 
them  what  is  the  imlteol  otnouut  of  the  whole  debu. 

Lord  Moncreiff. — I  agree  with  t  he  I^onl  J  uatie<is-(k-ue(r»l,  IWw 
is  in  the  statute  notliing  more  to  prevent  a  crvilituf  ijiaki:^ 
se;jarate  affidavits  and  claims  on  separate  grounds  of  debt  tbsii 
to  prevent  diffi^rent  crt^fHtorii  giving  in  different  daitni. 

Ijords  Afct/tn/n,  JfifVrf^^  Murrutf,  \Vtif}d,  Ivoty  Bud  JioAtrfM, 
concurred  witli  the  Lortl  Jiistice-Generul. 

TTic  Court  iiccordingly  pronotmccd  the  fbllovbgm- 
tcrlociitor: 

^'  In  conformity  with  the  opinion  of  the  m ajority  of  the  ¥lid* 
Judges,  Hecrtl  the  delii'eranr^  appc,aTe<l  from ;  Sustala  fl«  wte 
of  Mra  Trotter  fur  the  cumah  amount  of  the  wImjIc  thiw  ifr 
davits ;  atul  find  tl^t  the  apixdhmts  were  duly  elected  InHtw 
at^l  coinmisiiioners  on  the  sequestrate*!  estates  in  quesLkm;Ad 
remit  to  the  HJieriff  to  confirm  them  accordingly  i  Find  tbiif' 
pellants  entitled  to  their  esLpens^  both  before ' Uii«?  Shoiffuiil 
in  thia  Court ;  appoint  an  account,"  &c 

Authorities  for  Kespondents,— 1  and  2  Met,  c.  41,  |9.3i,fl; 
34,  36  and  37  ;  Bell's  Com*  5tli  ed.  p.  340*  Murray  t^  Rullip^ 
aad  June  1821 ;  2  S.  and  D.  p,  81.  Jeffrey  r.  CricbUffl,  m 
Jon.  1831  ;  20  Foe,  Coll.  p.  244,  BUck  r,  Dixon,  tidl  Mif 
1843;  5  D.  B.and  M.  p.  1077. 

JjOfd  OrtUtmty,  FuUertoiu — F^tr  AimeUantft,   LcjeiI  A^MOM 
(McNeill),  Xenves  i  John  Gardiner,  S.8.C.'*,  ^//*:n*,— /nr  i^ 
dfnts,  Kntherfunl,  E.  S.  Oorflon ;  Jamas  L,  HilL  W,S-  " 
BiU-Chamber  C7^^%— fJ.C] 


2Ut  DecmUr  1844, 

FlltBT  Dtvistox.— (J.C) 
No,  51. — Hie  National  Bank  of  Scotlakb  aod  Joirx 
Baikje,  Snspemlej^Sj  r,  Geohok  luvrNE  anil  Wit uaj: 
Re^tdall  (Johiistuu's  Ti'Ugtees),  and  olli^rd,  Me^*^^* 
f left  is. 

Title  ^^Bjinltrnpt  —  J^equestration  —  Trust  e^^  —  ConipL'titif*n  - 
Heritable  Crttlitor— Interdict^  CVirifriiJtfrj^tcy*  ik  it- Air  A  thfh^ 
ies  ujKin  a  a&tuiestmted  extak  Imtrrnv^I  tfrtuia  tkfr-df^titk  frm  ^ 
agcfit  of  an  kaitahk  crfdifof  ttf  ihc  tmidcmpt — J  hid  Iw/in^t* 
himjhym  fimkiiiff  ftp  n  titfr  wpttft  thftRf  fhfds,  tseluAttt  o/llf  <T»' 
ditar's  fitht  and  intcnUci  ffmuttd  tlU  th^  ot/cAtt^nx  Sspmtm  hett*'^ 
tliE  part  it  x  in  rtgnrd  to  TfinV  r^kU  ii^  ik&m  dtetk,  mid  to  ^* 
(AtTVJij/^  ^ouki  be  diii€rmtJie.d, 

Magnus  Johnston  of  Bwantmj,  nn^two  other  fiilii^ 

b}^  thoir  bond  arid  dis[K)sition  in  security,  ihxti  h* 
Jul  J  18t33,  bound  and  obliged  tbemselvcR,  tljdrbons 
exectitoi^  and  representativea  whotnaoeTer^ 
**  td  repay  to  the  siispemler^  Jolm  Baikie,  ii-  ■'   ' 

and  ftnoccsiors,  or  to  his  or  lln'lr  aasign^cs  or  < 
of  £5000  aterting,  with  interest  and  penalty  n.^  me-remJii^ 
tion^ ;  and,  in  seLtiriiy  thereof,  Ihry  s^ibl^  idietnitod  ttd^' 
poncd,  to  the  said  Jafui  Baikie  anil  bii:  Pwx>Euiid^  €cflMiiW» 
aod  oilier  heritable  subjc^'ts  therein  deserilied.  In  partkiilfl^ 
the  said  Magmus  Johnston  of  Swannny  a4ii,  alienjitca  tndlii- 
poned^  in  security  as  eaid  is.  all  and  whul^  the  town  mtf  Itfkdt 
of  Swannay,  and  all  and  whole  the  room  and  lands  nf  ShH^ 
and  others  but  redLfemablc  as  thereiu  meiitioned." 

This  bond  iind  dispo«iition  in  security  coritaliioflf  ■■^^ 
ft  lift,  the  ft*Uo\riiig  chiuses  :  (1.)  n  gt^nd'al  ~ 

in  favour  of  the  grantee  of  the  whole  wnU  aiiii 
deeds  of  tlie  subjects  disjwned.    (2,)  clause  ofal 
irarrandice  i  and  (3.)  a  clause  of  delivery  of  tlid 
Certain  deeds  in  Mr  Johnston's^rogi'esii  of  titles  •©  ib*^ 
hmds  of  Swan  nay  Jtnd  Seattrfr  JVOTp^iiieiMDiiiiglT  ^ 
livercd  to  Mr  Bd^^^^^fe^'I^^ISe,  ^^ 


1814.] 


IN  THE  COURT  OF  SESSION,  Ac. 


127 


Kirkwall  of  the  National  Bank  of  Scotland,  on  whose 
behalf  the  bond  and  security  was  taken,  granted  a  dis- 
position and  assignation  thereof  in  favour  of  the  bank, 
in  Julj  1833,  on  which  they  were  infefl  in  August, 
and  their  infeflment  registered  in  September  following. 
Mr  Baikie  at  the  same  time  delivered  the  above  title- 
deeds  to  the  law-agents  of  the  bank,  and  the  question 
in  the  present  suspension  arose  out  of  the  following 
circumstances,  under  which  ^e  deeds  delivered  as  above 
mentioned  were  borrowed  and  used. 

Johnston  was  sequestrated  in  December  1842,  in 
terms  of  the  2d  and  3d  Victoria,  cap.  41,  and  George 
Irvine  and  William  Kendall  were  elected  trustee  and 
trustee  in  succession  on  his  estate.  In  conformity  to 
section  87  of  the  statute,  Johnston  executed  a  disposi- 
tion in  favour  of  his  trustees,  of  all  and  sundry  his  lands 
and  heritages,  and  whole  writs,  evidents,  grounds  and 
instructions  thereof;  and,  inter  alia,  of  the  lands  of  Swan- 
nay  and  Scatter.  Johnston  also  delivered  to  his  trus- 
tees the  re  tour  of  the  special  service  expede  by  him  to 
his  father,  James  Johnston,  in  1832.  In  the  various 
lands  conveyed  by  the  above  disposition  the  trustees 
were  infefK 

The  trustees  alleged,  that  upon  examining  into  the 
titles  of  the   subjects  in  question,  they  found  that  the 
bankrupt  had  not  made  up  a  title  to  them,  and  that 
they  were  still  in  hcereditate  jacente  of  his  father ;  and 
upon  the  state  of  the  title,  averred  as  follows: — In 
September  1786,  Allan  Smith  was  infeft  in  the  lands 
in  question,  upon  a  charter  or  precept  from  the  crown, 
dated  the  4th  of  the  same  nionth.   Smith  being  feudally 
vested  in  the  lands,  disponed  the  same  to  James  John- 
ston, the  father  of  the  bankrupt,  by  disposition  dated 
16th  October  1790.     This  disposition  contained  an  ob- 
ligation to  infefl  a  86  vel  de  se  o£  the  granter,  in  the 
usual  terms,  with  procuratory  of  resignation  and  inde- 
finite precept  of  sasine  in  common  form.     In  virtue  of 
the  precept  of  sasine,  James  Johnston  was  infefl  in  the 
lands.     He  never  obtained  a  confirmation  of  this  in- 
feflment, or  executed  the  procuratory  of  resignation, 
and  when  he  died  his  title  stood  upon  the  above  deeds. 
Magnus  Johnston,  the  bankrupt,  attempted  to  make 
up  a  title  thereto  in  the  following  manner :  (1.)  In  Oc- 
tober 1832,  he  expeded  before  the  SheriflP  of  Orkney 
a  service  as  heir  in  special  to  his  father  in  the  said 
land^  referring  to  the  sasine  above  mentioned  of  Octo- 
ber 1 790  as  his  father's  title,  and  bearing  that  the  lands 
were  held  by  him  immediately  of  the  crown;  and  that 
they  were  in  non-entry  from  the  death  of  his  said  father. 
(2.)  Upon  this  service  the  bankrupt  obtained  a  precept 
from  the  crown,  in  virtue  of  which  he  was  infefl  in  the 
month  of  August  1833. 

In  these  circumstances,  Mr  Irvine  addressed  the  fol- 
lowing note  to  Mr  Ponton,  the  secretary  to  the  bank, 
dated  Ist  May  1833  :— 

**  Sir, — ^Be  pleased  to  make  the  titles  of  Mr  Magnus  Johnston 
of  Swanoay,  for  whoso  creditors  I  am  trustee,  lorthcoming  to 
my  agent,  Mr  Charles  Spence,  S.S.C^  of  which,  as  trustee,  I  am 
entitled  to  tlie  use.  Mr  Spence  will  give  receipt  and  return 
them." 

This  mandate  was  sent  to  Mr  Spence,  who  wrote  to 
the  suspenders'  secretary,  Mr  Ponton,  on  15th  May 
1848^  Applying  for  the  tiUes,  on  the  general  allegation 
thai  tihe  trustee  had  right  to  the  same.  Mr  Ponton  re- 
plied <m  15th  May, 


"  that  the  bank  decline  to  part  with  their  titles  to  the  lands  of 
Swaniiay  and  others.'* 

Mr  Spence  subsequently  waited  upon  Mr  Ponton, 
and  requested  a  loan  of  the  titles,  stating  that  he  had 
prepared  the  draft  of  a  petition  to  the  Sheriff  to  compel 
such  loan. 

This  petition  the  trustees  alleged  Mr  Spence  had 
with  him  when  he  called,  and  offered  to  shew  to  Mr 
Ponton  at  the  time,  but,  from  the  terms  of  the  petition, 
it  seemed  doubtful  whether,  had  Mr  Ponton  read  it,  he 
could  have  supposed  that  the  titles  were  wanted  for 
the  purpose  for  which  the  trustees  proposed  to  use 
them. 

The  bank  subsequently  consented  to  lend  the  titles 
to  Mr  Spence,  and  handed  them  to  Mr  Goldie,  their 
agent,  at  whose  office  Mr  Spence  called,  and,  in  the 
absence  of  Mr  Goldie,  borrowed  from  his  clerk  the 
following  titles,  viz.,  disposition  by  Allan  Smith  of  the 
lands  of  Swannay,  in  favour  of  James  Johnston,  dated 
October  1790;  sasine  thereon,  dated  22d  October 
1790,  and  another  title-deed.  For  these  writs  the  fol- 
lowing receipt  was  given : 

**  Edinburgh,  iMJune  1843.— Borrowed  the  above  writs  from 
Mr  Goldie :  to  be  returned  on  demand. 

(Sigiicd)  "  Charles  Spence, 

"  Per  mandate  from  Creorge  Irvine,  trustee  of 
Mr  Johnston's  sequestrated  estate. 
(Signed)    **  Alex.  Gardner,  witness, 
"  J.  NicoLL,  witness,** 

The  trustees,  without  notice  to  the  bank,  presented 
a  signature  in  Exchequer  for  a  charter  of  resignation, 
proceeding  on  the  unexecuted  procuratory  in  Smith's 
disposition  to  the  bankrupt's  father,  in  virtue  of  the 
bankrupt's  general  service,  included  in  his  special  ser- 
vice, and  the  right  thereto  vested  in  the  trustees  by  the 
usual  act  and  warrant  in  the  seq[uestration,  and  the  dis- 
position and  assignation  by  the  bankrupt  in  their  favour. 
The  signature  was  passed,  resignation  made,  and  a 
charter  of  resignation  in  fevour  of  the  trustees  given 
out  in  conunon  form,  on  which  they  were  infefl  on  24  th 
July  1843.  The  instrument  of  sasine  thereon,  in  con- 
sequence of  the  proceedings  to  be  immediately  men- 
tioned, was  never  recorded. 

In  the  mean  time,  however,  the  trustees  charged  the 
bankrupt  to  enter  heir  in  special  to  his  father  in  the 
above  lands,  and,  on  the  expiry  of  the  charge,  they 
raised  a  summons  of  adjudication  in  implement  of  the 
act  and  warrant  in  the  sequestration,  and  of  the  dispo- 
sition to  them  by  the  bankrupt,  in  which  they  obtained 
decree.  These  proceedings  were  alleged  by  tiie  bank  to 
have  deen  carried  on  in  a  secret  and  collusive  manner. 

In  this  state  of  matters,  a  note  of  suspension  and  in- 
terdict was  presented  by  the  bank,  in  which  interdict 
was  craved  against  the  trustees  or  their  agents  record- 
ing the  instrument  of  sasine  on  the  aboTC  charter  of  re- 
signation, and  also  against  the  clerk  of  Court,  extractor 
and  others,  issuing  extract  of  the  decree  of  adjudication 
in  implement  above  mentioned,  &c.  The  Lord  Ordinary 
in  the  Bill-Chamber  pronounced  the  following  inter- 
locutor : — 

"  27M  July  1843.— The  Lord  Onlinary  having  heard  counsel 
for  the  parties,  appoints  the  note  to  be  seen  and  answered  within 
eight  days,  in  so  far  as  regards  any  further  proceedings  to  be 
taken  on  the  clmrter  of  resignation,  dated  the  5th  and  registered 
the  6th  of  July  1843,  arid,  to  tliat  extent.  jgrftUtf  Vlt^l^^^ 
craved.     Qfioad  ultra  refuses  the  note.**  ^  ^r^^J VTWg  l\^ 
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A  charter  of  adjudication  in  implement  was  there- 
after executed  by  the  trustees,  in  the  character  of  su- 
periors of  the  lands,  in  their  own  favour,  on  which  they 
took  infeftment  on  1st,  and  their  infeftment  was  re- 
gistered on  2d  August  1843. 

The  note  of  suspension  at  the  instance  of  the  bank 
was  passed,  and  the  titles  which  the  trostces  had  bor- 
rowed were  delivered  to  the  agents  for  the  bank,  but 
a  suspension  and  interdict  was  immediately  presented 
by  the  trustees,  to  prohibit  the  bank  from  making  use 
of  the  disposition  by  Allan  Smith,  and  the  procuratory 
of  resignation  therein  contained. 

A  record  having  been  closed  in  the  suspension  and 
interdict  at  the  instance  of  the  bonk,  the  suspenders 
pleaded — 

1.  The  proceedings  of  the  respondents  complained  of  being  il- 
legal and  unwarrantably  said  proceedings  ooght  to  be  inter- 
dicted, and  the  interdict  already  granted  ought  to  be  continued. 

2.  In  particular,  it  was  altogether  illegal  and  unwarrantable  in 
the  respondents  to  use  the  procuratory  of  resignation  in  the  dis- 
position by  Allan  Smith  to  James  Johnston,  as  the  means  of 
eompleting  a  title  for  the  purpoee  of  excluding  or  annulling  the 
title  of  the  suspenders,  in  respect  said  procuratory  was  the  writ 
of  the  suspenders,  and  was  only  got  up  fh>m  them  upon  loan, 
or  under  tne  obligation  in  the  bond  to  Mr  Baikie,  by  virtue  of 
which  it  ouffht  to  have  been  fbrthwith  restored,  or  at  leasty  eoold 
not  be  legally  used  by  the  respondents  in  order  to  ii\jure  (Mr  ex- 
elude  the  tiUe  and  security  of  the  complainett. 

The  sespondents  pleaded — 

1.  The  respondents,  as  trustees  for  and  represcntiiTg  the  bank- 
rupt's general  creditors,  have  right  under  the  statute,  and  in 
virtue  of  the  act  and  warrant  of  the  Sheriff,  and  the  disposition 
executed  in  their  favour  by  the  bankrupt  to  the  lands  in  ques- 
tion, and  to  the  rehitive  vrrits  and  title-deeds  hi  fiivour  of  the 
bankrupt,  and  his  predecessors  and  autbcu'St  subject  only  to  such 
securities  granted  by  him  as  were  preferable  and  perfected  at 
the  date  of  the  sequestration,  and  not  null,  objectionable  or 
reducible.  2.  The  respondents  had  right,  inter  alioj  to  the  pro* 
curatory  of  resignation  in  the  dispositian  of  October  1790,  by 
Allan  Smith,  in  favour  of  the  bankrupt's  father,  and  were  not 
only  entitled  but  were  bound  to  complete  titles  in  their  persons 
to  the  said  subjects,  by  resigning  upon  that  procuratofy,  and 
expeding  charter  of  resignation  thereupon  and  taking  hifeftment, 
and  there  was  nothing  illegal  or  unwarrantable  in  their  so  doing. 

3.  The  respondents  UwfUUy  obtained  the  said  disposition  and 
procuratory  at  the  date  of  expeding  the  charter,  and  there  is  no 
ground  for  any  charge  of  fVaud  or  misrepresentation  of  any  kind 
as  to  the  mode  in  which  the  respondents,  through  their  agent, 
obtained  the  possession  and  use  of  the  said  procuratory  of  re- 
signation; more  particularly,  (I.)  The  respondents,  as  being  in 
right  of  the  lands  under  the  statute,  had  right  to  the  use  of  the  title- 
deeds  as  accessory  thereto.  (2.)  The  suspenders,  who  allege  only 
a  right  of  security  over  the  lands,  could  have  no  larger  right  to 
the  title-deeds,  and  were  therefore  bound  to  give  the  use  of  them 
to  the  respondents  when  required,  and  were  indeed  bound,  by 
the  very  terms  of  their  alleged  security,  to  make  the  title-deeJs 
forthcoming  to  the  bankrupt,  and  those  in  his  right,  on  all  ne- 
cessary occasions, — and  the  completing  of  the  respondents*  title 
was  such  a  necessary  occasion.  (3.)  The  demand  ibr  the  titles 
was  distiuctly  made  upon  the  footing  that  the  respondents  were 
entitled  to  the  use  of  them.  4.  The  suspenders  have  no  right  or 
interest  to  challenge  or  object  to  the  proceedings  of  the  respon- 
dents, so  far  as  now  under  discussion,  in  respect  that  if  their 
alleged  security  right  existed  as  a  preferable  securitv  at  the 
date  of  the  sequestration,  the  proceedings  complained  of  will 
not  affect  them,  but  will  merely  vest  in  the  respondents  the 
right  of  the  reversion  of  the  lands,  while,  if  their  fdleged  security 
was  not  preferable  at  that  date,  but  was  imperfect  and  insufficient, 
the  suspenders,  who  trusted  to  tluit  imperfect  security,  have  no 
right  to  interrupt  the  proceedings  of  the  respondents,  which 
merely  carry  the  provisions  of  the  statute  into  effect,  and  are 
not  objectionable  on  any  ground.  5.  The  only  efibct  which  the 
present  interdict  can  have  is  to  interdict  the  respondents  from 
recor^ng  the  infeftment  already  taken  in  their  favour,  to  which 
the  suspenders  have  no  pretence  of  a  competing  right ;  and  as  the 


procuratory  of  resignation  had  been  exercised  and  ethamted, 
aud  an  apt  and  proper  title  granted  to  the  respondents  the^^ 
upon,  before  the  present  note  was  presented,  the  suspeDden  are 
not,  in  the  form  of  a  suspension,  entitled  to  set  aside  those  pub- 
lic and  regular  instruments  and  charters,  but  can  only  do  so  bj 
way  of  reduction.  6.  There  is  no  authority  for  interdicting  i 
party  holding  an  instrument  of  sasine  in  lus  own  favour  from 
recording  tlutt  instrument,  more  especially  at  the  instance  of 
another  whose  object  is  to  complete  an  imperfect  right  in  hii 
own  person,  for  the  purpose  of  cutting  down  that  infeftment 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : — 

"  4(h  July  lS44.--The  Lord  Ordinarv  having  heard  parties' 
procurators  and  made  avizandum,  and  considered  the  closed 
record  and  whole  process,  finds  that,  in  the  circumstances  umkr 
which  the  respondents  obtained  possession  of  the  titles  to  the 
lands  of  Swannay  and  others,  which  were  in  the  custody  of  the 
suspenders  or  their  agent,  the  respondents  were  not  entitled  to 
avail  themselves  of  the  possession  so  obtained,  by  using  ^  said 
titles  for  the  purposes  to  which  they  were  applied,  in  order 
thereby  to  defeat  the  security  which  had  been  granted  to  the 
suspenders  by  the  bankrupt :  Finds,  that  such  use  of  the  said 
titles  was,  in  the  circumstances,  wrongful  and  illegal,  and  then- 
foro  continues  the  interdict  already  granted,  and  declares  tke 
same  perpetual,  and  decerns,  reserving  all  other  questioos  be> 
twecn  the  parties,  in  regard  to  their  rights  to  the  said  titles  and 
to  the  use  thereof;  and  finds  the  respondents,  Georgs  Irrine 
and  William  Bcndall,  liable  in  expenses,  subject  to  momficaticm, 
io  far  as  regards  the  proceedings  in  the  Bill-Chamber,  in  r^* 
enoe  to  tiie  decreet  of  a^jodioation,  and  remiii  the  soooont 
thereof^  when  lodged,  to  the  auditor,  to  tax  and  rqKirt. 

*<  Note, — Thefe  can  be  no  dispute— indeed  it  was  admitted  bj 
Hie  suspenders — that  it  is  not  the  duty  of  a  trustee  in  a  seques- 
tration to  make  up  a  title  to  the  estate  of  the  bankrupt,  in  soch 
a  manner  as  to  give  effect  to  a  security  then  incomplete,  which 
had  been  grant^  by  the  bankrupt,  however  honestly  the  se- 
curity may  have  been  acquired,  and  thereby  to  perfect  a  pre- 
ference in  the  person  of  the  holder  of  the  security  against  the 
general  bodv  of  creditors ;  and  that,  on  the  contrar)',  it  is  hii 
business,  if  he  can,  so  to  make  up  a  title  as  to  exclude  and  cut 
down  such  incomplete  security,  and  thereby  to  enlarge  the  fund 
for  general  distribution.  But  while  the  making  up  his  title  bj 
the  trustee,  in  a  form  which  will  have  this  effect,  is  not  a  wron?- 
fill  but  a  legitimate  act  on  his  part,  it  is  clear  that  he  is  oo( 
entitled  to  accomplish  that  object  by  wrongful  and  iUegitimate 
means.  Accordingly,  in  the  present  case,  the  only  point  (lit* 
cussed  at  the  debate  was,  whether  the  respondents  were  acting 
wrongftilly  and  illegally  in  the  steps  which  were  taken  for 
making  up  a  title  to  the  lands  of  Swannay  and  others,  orer 
which  the  suspenders*  security  extended,  and  in  the  coarse  of 
which  the  note  of  suspension  and  interdict  was  presented ;  and 
whether,  cousequentlv,  the  suspenders  were  entitled  to  have 
the  respondents  interdicted  fh)m  following  out  these  steps  to  a 
conc^iusion. 

**  The  diqiosal  of  the  matter,  in  the  drcumstanoes  in  which 
it  arises,  and  as  it  was  argued  before  the  Lord  Ordmary,  does 
not  involve  the  question  whether  the  respondents  had  or  had  not 
right  to  enforce  at  law  delivery  of  the  titles,  which  were  in  the 
hands  of  the  suspenders,  and  if  recovered,  to  use  them  in  what- 
ever manner  they  might  think  proper,  and  in  particnlarT  lo 
use  them  for  completing  a  title  in  &vonr  of  the  trustee  nods 
tlie  sequestration,  which  should  luive  the  effect  of  invalidaliBK 
the  security  whidi  had  been  granted  to  the  suspenders,  and  to 
vest  the  subjects  of  it  in  the  trustee,  uubunlened,  as  a  fund  for 
general  distribution.  It  may  or  it  may  not  be  that  they  had  sich 
right.  That  is  for  after  a^iudication,  and  is  not  a  matter  in- 
tended to  be  decided  by  the  prefixed  interlocutor.  The  onljr 
question  argued  and  desired  by  the  parties  to  be  decided  vas 
whiether,  looking  to  the  way  in  which  the  respondenu  got  pos- 
session of  the  titles  fVom  out  the  custody  of  the  suspenders,  they 
were  entitled  to  use  them  for  the  purpose  of  defeating  the  eo«- 
penders'  security ;  whether,  if  that  was  the  purpose  io  visw, 
possession  of  the  titles  was  so  obtained  as  to  warrant  tbeirbeiaf 
soused?  Or  whether,  on  the  contrary,  whatever  might hsra 
been  the  respondents*  rights  in  regard  to  the  use  of  thetitj^ 
had  possession  of  them  been  procured  in  a  dificreptMlil^v; 
whatever  might  be  th^  legal  cUum  they  might  have  had,  or  flvy 
still  have,  to  delivery  of  the  titles  for  every  use  to  winch  ttey 
can  be  made  subservient  (all  which  points  remain  tx  wSa^ 
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quent  decision),  in  the  circumstances  in  which  possession  was 
obtained,  that  possession  could  not  be  legitimately  made  avail- 
able to  the  following  out  those  measures  which  the  respondents 
adopted,  and  were  in  the  progress  of  completing,  with  the  in- 
tent of  thereby  destroying  the  suspenders'  security,  and  carry- 
ing off  the  subject  of  it  firee  of  that  incumbrance,  for  the  benefit 
of  the  general  body  of  creditors  ? 

^  Now,  considering  the  case  in  this  view,  and  looking  to  the 
terms  of  the  bond  and  disposition  in  security,  and  to  the  writ- 
ings produced  in  reference  to  the  delivery  of  the  titles  to  the 
respondents,  and  to  the  statements  upon  the  record,  the  Lord 
Ordinaxy  is  of  opinion  that  the  possession  of  the  titles  was  not 
procured  by  the  respondents  in  such  circumstances  as  to  war- 
rant their  using  them  in  the  manner  resorted  to,  and  for  the 
purpose  intend^  and  that  therefore  the  interim  interdict  al- 
ready granted  ought  to  be  made  permanent.  It  is  not  pretended 
that  it  was  disclosed  to  the  suspenders  that  delivery  of  the  titles 
was  asked,  in  order  that  they  might  be  used  for  the  purpose  and 
to  the  effect  to  which  they  were  attempted  to  be  made  available, 
and  it  is  pltun  that,  in  delivering  them,  the  suspenders  had  uo 
idea  that  that  was  in  contemplation,  but  had,  on  the  contrary, 
a  totally  different  understanding  of  the  matter.  But,  if  so,  it  is 
not  thought  that  there  is  any  thing  in  the  case  which  could  au- 
thorize the  respondents  to  hold  that  they  had  got  the  titles 
for  unlimited  use,  or  to  entitle  them  to  act  upon  that  footing. 
On  the  contrary,  it  is  apprehended  that,  in  the  circumstances, 
the  respondents  cannot  be  heard  to  say,  that,  whatever  was  the 
suspenders*  understanding,  it  was  the  understanding  of  the  re- 
spondents that  the  titles  were  given  to  them  by  the  suspenders 
unconditionally  and  for  unrestricted  use,  even  to  the  extent  of 
being  employed  to  defeat  their  security,  if  they  could  serve  that 
purpose,  and  that  therefore  the  respondents  were  entitled  to  act 
upon  that  footing.  If  such  was  their  belief,  it  seems  extraordi- 
nary that  it  shoSd  have  been  so.  But  if  it  was,  the  Lord  Ordi- 
nary conceives  that  it  cannot  profit  the  respondents,  and  that 
the  suspenders  cannot  be  prejudiced  in  their  rights  by  any  use 
made  of  the  titles  during  the  temporary  possession  of  them  which 
they  consented  to  give  to  the  respondents  in  the  manner  which 
here  occurred.  He  holds  that,  in  parting  temporarily  with  the 
custody,  upon  an  obligation  to  return  the  titles  on  demand,  it 
was  an  implied  condition  that  they  should  not  be  used  to  the 
suspenders'  pr^udice ;  that  the  respondents  must  be  taken  to 
have  received  them  under  that  condition,  and  that  every  thing 
done  in  order  to  produce  that  effect  was  wrongful ;  and  that 
consequently  the  suspenders  are  entitled  to  have  the  farther 
prosecution  of  such  measures  interdicted,  reserving  for  decision, 
in  competent  form,  the  legal  rights  of  parties  in  the  titles,  and 
the  use  to  which  they  may  be  legitimately  put. 

**  The  Lord  Ordinary  observes  it  stated  that  the  draft  of  the 
petition  to  the  Sheriff  was  not  read  by  or  to  Mr  Ponton.  It  has 
however  been  produced  in  process,  and  the  terms  of  it  are  re- 
markable. Had  it  been  perused  by  Mr  Ponton,  it  was,  it  is 
thought,  by  no  means  calculated  to  put  him  on  his  guard  that 
the  titles  were  meant  to  be  used  for  the  purpose  to  which 
they  were  applied.  A  different  object  is  intimated  in  the  peti- 
tion ;  and  it  is  a  fair  inference  that,  in  the  conversation  which 
passed  between  the  parties,  inspection  of  the  titles  for  a  limited 
purpose  was  stated  to  be  what  was  desired,  and  not  an  uncon- 
ditioiud  delivenr  of  them.  To  the  former  extent,  the  suspenders 
might,  with  reference  to  the  clause  in  their  bond  and  disposi- 
tion in  security,  naturally  consider  it  proper  to  agree  to  part 
with  the  titles.  If  the  latter  had  been  proposed,  or  been  under- 
stood to  be  proposed,  it  cannot  for  a  moment  be  supposed  tliat 
the  custody  of  them  would  have  been  voluntarily  relinquished." 

The  respondents  reclaimed. 

The  Court,  without  calling  on  the  counsel  for  the 
suspenders  to  replj,  pronounced  the  following  interlo- 
cator: 

**  Alter  the  interlocutor  reclaimed  against,  in  so  &r  as  it  de- 
diirei  the  interdict  perpetual,  but  continue  the  interdict  al- 
reod/ granted  until  the  question  of  right  shall  be  determined. 
QftoaauUra  adhere  to  the  said  interlocutor,  and  reserve  for 
fkitufe  ooQslderation  all  questions  as  to  expenses  subsequent  to 
tbe  dste  of  the  said  interlocutor." 

Lot^  (Mikity,  Wood.— For  Suspemkn,  G.  G.  Bell ;  A.  W. 
QoUlh,WM^49mt^--F0r  Respondents,  Lord  Advocate  (M*NeiU> 
FvltftMl  CUSm  Spencey  aS-C,  Agent.-^W,  C/erX-.— [J.C.] 
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2Ut  December  1844. 
Second  Division".— (F.L.M.H.) 
No.  52. — ^The  Magistrates  of  Campbeltown,  Pur- 
suers, V.  D.  S.  Galbreath,  Defends, 

Jury  Trial — Motion  for  New  Trial — Special  Verdict— Process— 
Case  where  a  Jury  having  returned  a  special  verdict,  and  the  de/en^ 
der  moved  for  a  rule  to  shew  cause  why  the  verdict  shotdd  not  lie  set 
aside,  and  a  new  trial  granted,  the  Court  re/used  the  motion^  on 
the  ground  that  the  verdict  trulff  was  in  the  defender's  favour, 

Jxxrj  Trial — Process — Bill  of  Exceptions — Opinion,  If  no  ohjee* 
tion  be  stated  at  the  trial  to  the  Judge^s  charge,  as  containing  a  mis- 
direction in  point  of  law,  or  to  the  verdict  founded  thereon,  it  is  not 
competent  afterwards  to  state  any  objection  thereto  on  that  ground. 

Continuation  of  case  reported  ante,  p.  107. 

The  defender,  with  reference  to  the  second  issue,  made 
a  motion  for  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted,  on 
two  grounds;  Ist,  Because  the  verdict  was  against  evi- 
dence, and  should  have  been  for  the  defender,  as  the 
pursuers  had  not  proved  a  levy  of  dues,  as  per  tables, 
for  forty  years ;  and,  2d,  Because  the  verdict,  in  place 
of  either  affirming  or  negativing  the  issue,  contained 
a  special  finding  which  did  not  exhaust  the  issue. 

It  was  ansioered  for  the  pursuers,  that  the  defender 
heard  the  presiding  Judge  charge  the  jury  to  return 
such  a  special  verdict  as  they  did,  if  they  did  not  feel 
themselves  in  a  situation  either  to  affirm  or  negative 
the  issue,  and  that  he  took  no  exception  to  the  charge 
or  verdict  at  the  trial,  and  was  therefore  precluded 
from  raising  any  such  point  afterwards;  that  if  the 
verdict  did  not  exhaust  the  issue,  it  exhausted  all  that 
was  proved,  and  the  jury  committed  no  error  in  re- 
turning it ;  and  that  the  extent  to  which  they  (the  pur- 
suers) had  proved  their  case  would  be  a  question  for  dis- 
cussion on  the  application  of  the  verdict. 

It  was  rqylied  for  the  defender,  that  the  second  issue 
puts  a  question  whether,  for  the  period  of  prescription, 
certain  duties  had  been  levied ;  to  which  the  verdict 
replies,  that  certain  other  and  different  duties  had  been 
levied  "  from  time  to  time ;"  that  this  answer  was  not 
sufficient ;  that  it  did  not  explain  what  period  was  meant 
by  the  expression  "  from  time  to  time ;"  for  if  it  meant  to 
find  that  a  levy  of  duty  was  made  prior  to  1816,  that  was 
contrary  to  the  evidence.  If  it  meant  to  find  that  the 
levy  only  began  in  1816,  that  was  not  a  levy  for  the 
prescriptive  period  of  forty  years. 

At  advising, 

Lord  Justice- Clerk,— The  Solicitor-General  has  raised  no  ques- 
tion at  present  upon  the  first  issue ;  the  third  issue  is  not  ob- 
jected to  hy  the  present  defender ;  so  that  we  have  to  confine 
our  attention  to  the  second  one.  Now  it  has  been  decided,  that 
if  a  point  of  law  is  laid  down  by  the  presiding  Judge  to  a  jurjr, 
and  no  exception  is  stated  by  the  counsel  to  the  law  so  laid 
down,  and  the  verdict  is  likewise  received  without  objection,  it 
is  not  competent  afterwards  to  raise  the  question  in  a  motion 
fbr  new  trial.  That  was  decided  in  the  case  of  M*Clelland  v, 
Rodger,  9th  February  1842.  The  CJourt  there  unanimously  held 
that  it  was  not  competent  to  raise  any  objection  to  any  view  in  Uw  - 
stated  by  the  Judge  to  the  juiv  that  was  not  excepted  to  at 
the  trial.  And  that  was  not  the  first  case ;  for,  in  that  of 
Anslie  v.  Robertson,  29th  June  1838,  the  same  decision  was 
come  to.  The  direction  of  the  Judge  in  point  of  law  was  not 
objected  to  at  the  trial ;  and  in  consequence  the  Court  refused 
the  motion  for  new  trial.  In  the  case  of  Campbell  of  Rockldll, 
in  1835,  the  same  point  was  raised.  Ko  objection  was  stated 
to  the  charge,  or  to  the  verdict  at  the  time  of  trial,  and  it  was 
held  not  competent  to  object  afterwards.  The  last  case  was  ap- 
pealed, and  LoxtI  Cottenham,  while  he  dismissed  the  appeal  on 
other  grounds,  stated,  that  it  might  be  satisfactory  for  tj^ftwi^ 
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ties  to  koow,  that  if  the  appeal  had  been  competent,  he  was  of 
opinion  that  the  bill  of  exceptions  was  not  competent,  as  no 
objection  bad  been  stated  at  the  time  of  trial.  Chitty  lays  the 
law  down,  that  when  the  counsel  sits  still  and  hears  the  direc- 
tion given  to  the  jury,  and  the  verdict  returned,  and  takes  no 
exception  at  the  time,  it  is  incompetent  to  raise  any  objection 
afterwards.  In  the  case  of  Chesterman  v.  Lang,  2  Adolphus 
and  Ellis,  129,  Lord  Denman  says,  if  the  defender's  counsel 
there  meant  to  rely  on  an  ea^ception  to  the  verdict,  he  should 
have  taken  it  at  the  time  of  tnaL  This  is  a  most  f^damental 
rule  in  jury  practice.  The  defender  here  now  says,  that  the 
jury  were  wrong  in  returning  a  verdict  finding  something  short 
of  the  issue  put  to  them.  I  think  thev  were  quite  entitled  to 
do  so.  If  Uiey  could  not  find  that  the  rail  duties,  according  to 
table  1799,  had  been  levied,  they  were  entitled  to  return  a  spe- 
dal  verdict  finding  just  what  was  proved  to  them.  But  the 
material  point  is,  that  the  counsel  heard  the  direction  in  point  of 
law  so  stated  to  the  jury ;  he  heard  the  verdict  returned  by  the 
jury  containing  these  special  findings,  and  took  no  exception  at 
the  time ;  and  accordingly  I  do  not  think  it  competent  for  him 
now  to  take  any  objection  to  the  charge,  or  to  the  verdict  on 
that  ground.  This  mode  of  attacking  the  verdict  has  occurred 
to  the  parties  as  an  after-thought ;  for,  if  the  Lord  Advocate 
had  been  o£  the  same  opinion  at  Uie  trial  as  he  was  at  the  hear- 
ing yesterday,  he  would  have  taken  an  exception  at  the  time. 
It  is  important  that  we  should  bear  in  mind  that  the  situation 
of  pursuer  and  defender  of  an  issue  is  very  different.  Here 
the  Magistrates  are  pursuers  of  the  second  issue,  and  they  must 
prove  their  issue,  or  at  least  as  much  of  it  as  they  consider  ne- 
cessary for  their  case ;  and  the  defender  is  benefited  just  in  pro- 
portion as  the  pursuers  fedl  in  their  proof.  Now,  have  the  pur- 
suers proved  this  issue?  I  think  they  have  fisuled  in  proving 
that  they  have  for  forty  years  levied  according  to  the  schedules 
of  the  burgh.  It  is  only  by  contrasting  the  verdict  with  the 
issue  that  the  meaning  can  be  found.  The  one  asks  a  question, 
and  the  other  answers  it.  The  issue  asks  whether  the  pursuers 
have  for  forty  years  levied  certain  duties.  The  verdict  answers, 
tliat  from  time  to  time  they  have  levied  certain  sums;  but  not 
those  laid  down  in  the  tables.  I  do  not  think  the  verdict  is 
against  evidence.  The  jury  just  find  what  the  facts  proved  to 
them  BTe ;  and  it  is  admitted  that  the  duties  found  by  the  jury 
to  have  been  levied  are  not  the  duties  fixed  by  the  tables ;  but 
I  think  the  answer  retTimed  does  not  prove  the  pursuers'  issue. 
Accordingly,  if  it  were  necessary  for  us  to  consider  the  compe- 
tency of  this  motion  for  new  tnal,  I  do  not  think  it  could  be 
entertained ;  but  I  do  not  consider  there  is  any  necessity  fbr 
considering  it,  as  it  appears  to  me  the  pursuers  have  failed  in 
proving  their  issue. 

Lord  Medioyn, — ^Without  considering  whether  the  defender 
should  have  objected  to  the  charge  at  the  time  of  trial  or  to 
the  way  the  Judige  presented  the  point  to  the  jury,  I  proceed  to 
consider  the  motion  for  a  new  trial.  It  is  moved  for  as  to  the 
verdict  upon  the  second  issue,  as  being  against  evidence,  and  as 
not  exhausting  the  issue  by  returning  a  full  answer  to  it.  Now, 
as  to  this  latter  ground,  I  understand  that  it  is  the  privilege  of 
a  jury  to  return  a  special  verdict,  so  that  they  need  not  answer 
the  whole  issue  negativing  or  aflSrming  it,  but  nui^  return  a 
verdict  in  so  far  as  they  find  any  thing  proven  which  it  is  for 
the  Court  to  apply.  This  they  have  done  in  the  present  case; 
and  it  will  be  for  the  Court  to  say  what  is  the  import  of  what 
is  found, — ^how  it  bears  on  the  claim  made  by  tiie  pursuers 
against  the  defender,  and  how  ias  it  supports  the  issue  taken 
by  the  pursuers  to  support  this  action.  On  this  groimd  I  see 
no  need  for  the  defender  asking  for  a  new  trial.  There  are 
three  points  in  the  issue,  all  of  which  I  think  the  pursuers  were 
bound  to  prove,  1.  Whether  the  Magistrates  levied  the  dues 
set  forth  in  the  table  1799  ?  2.  Whether  they  did  so  at  the  quay 
of  Dalintober  ?  and,  8.  Whether  they  have  done  so  fbr  upwards 
of  forty  vears?  Now,  I  understand  that,  in  so  far  as  any  of  these 
are  not  found  by  the  special  verdict,  the  pursuers  fail  in  their 
proof,  and  the  verdict  must  be  held  to  be  for  the  defender.  I 
think  the  pursuers  have  failed  in  their  proof^  and  that  the  ver- 
dict, as  it  stands,  is  for  the  defender. 

Lord  Moncreiff: — ^I  do  not  think  I  could  differ  on  a  point  that  is 
so  clearly  laid  down  in  England,  where  the  practice  of  jury 
trial  is  so  well  understood,  viz.,  that  when  a  view  in  point  of 
law  is  laid  down  by  the  presiding  Judge,  without  any  exception 
or  objection  being  taken  to  it  at  the  trial,  it  is  not  competent 
thereafter  to  state  any  objection  to  a  verdict  founded  on  that 
view  as  a  ground  for  a  new  trial    But  I  do  not  think  the  de- 


cision of  that  point  necessary  to  tlie  present  case.  The  pur- 
suers* verdict  is  brought  before  us  as  an  answer  to  the  tccooA 
issue ;  and  I  think  we  are  obliged  to  look  at  the  issue.  I  cannot 
help  saying,  that  I  think  it  would  have  been  better  if  the  jury 
had  made  a  direct  answer  to  the  issue.  It  is  plain  they  were 
in  a  situation  to  do  so.  If  they  had  chosen,  thev  might  hare 
added  a  special  finding  at  the  end  of  their  general  verdict.  A 
direct  answer  would  have  had  this  advantage,  that  it  never  woold 
have  occurred  to  the  defender  to  move  for  a  new  trial,  if  both 
issues  had  been  simply  negatived.  The  answer  given  is  in  eflect 
negative  of  both  issues.  Your  Lordship  was  right  in  saying  the 
pursuers  must  prove  their  issue.  Now,  have  they  dooe  so  ?  I 
think  not.  And  I  am  quite  satisfied  the  verdict  as  it  stands 
is  for  the  defender. 

Lord  Codobwm, — ^The  motion  for  new  trial  is  made  on  two 
grounds,  1.  That  the  verdict  does  not  answer  the  issue ;  and,  2. 
That  it  is  against  evidence.  On  the  first  ground,  I  think  the 
verdict  does  answer  the  issue.  It  does  not  say  yes  or  no ;  but  it 
gives  a  special  finding,  which  I  look  on  as  an  answer  in  favour 
of  the  defender  out  and  out.  On  the  second  ground,  I  am  ast 
inclined  to  difRsr  from  his  Lordship  who  predded  at  the  trial, 
and  who  thinks  that  the  verdict,  so  &r  as  it  goes,  is  not  against 
evidence. 

Ruther/urd  stated,  he  was  willing  that  the  Court,  in  additicn 
to  refusing  the  defender's  motion,  should  enter  up  the  renikt 
on  the  second  issue  as  generally  fbr  the  defender,  with  the 
addition  of  the  special  finding  found  by  the  jury. 

The  Court  accordingly  pronounced  the  following  in- 
terlocutor : 

'*  Refuse  the  motion  for  a  rule  to  shew  cause  why  the  rerffict 
in  this  case  should  not  be  set  aside,  and  a  new  trial  granted ; 
and  of  consent  of  the  pursuers,  enter  upthe  verdict  on  t^  second 
issue  as  generally  for  the  defender,  V.  8.  Galbreath,  with  the 
addition  of  the  special  finding  found  by  the  jury." 

Presiding  Judge,  Lord  Justice-Clerk. — Act  RuthcrfWl,  G. 
G.  Bell ;  Ferriers  and  DuflE;  W.S.,  Agents.— Alt.  Lord  Ad- 
vocate (M*Neill),  Solicitor-General  (Anderscm),  Macfiirlaoe; 
Lockhart,  Hunter  and  Whitehead,  W.S.,  ^arente.— Jury  CkrL 
rFX.M.H.j 


I4tA  January  1845. 
First  Division.— (J.C.) 
No.  53. — ^William  Alexander  W.S.,  and  the  Bct. 
James  Largue  (Alexander's  Executors)  Petitionen, 
V,  William  Barclay. 

Bankrupt — Statute  2  and  3  Vict,  c  41 — Sequestration — Jxufi- 
cial  Factor— Title  to  Insist — Process — Expenses — A  permm 
died  leaving  hit  whole  means  and  estate  to  trustees  for  rertom 
trust  purposes.  All  the  trustees  having  declined  to  accept,  ajuSeitd 
factor  was  appointed  to  manage  the  trust-estate  on  the  avpliratiom 
of  the  principal  beneficiaries  under  the  trust,  some  of  whom  thire^ 
after  left  Scotland,  without  leaving  agents  empowered  to  art 
for  them  in  their  absence,  A  petition  for  sequestration  of  As 
estate  of  the  truster  having  been  thereafter  presented  by  on  alleged 
creditor,  the  Judicial  factor  appeared  to  oppose  the  sequestrottcm^ 
and  ultimately  offered  to  conswn  the  amotmt  of  the  petitiomxKg 
creditor's  cHa'im, — the  estate  of  the  truster  being  fiillg  solvent,  Btii 
(1.)  That,  in  the  circumstances,  the  judicial  factor  was  entitkd 
to  appear  to  prevent  sequestration  being  awarded,  but  that  he 
was  only  entitled  to  the  expenses  of  his  opposition  from  the  dais 
when  he  offered  consignation  of  the  petitioning  creditor's  debt 
(2.)  That,  on  consignation  beingmade,  the  petition  for  seqnestnstiem 
should  be  refused.  Question,  Whether  insolvency  requires  to  beprw- 
sumed  in  awarding  sequestratioH  of  the  estate  of  a  persim  dseeossdt 

Mr  Russell  of  Balmade  and  Moreless  died  in  1821, 
leaving  a  disposition  and  settlement  executed  ia  1819 
in  favour  of  certain  trustees,  whereby  he  conveyed  to 
them  his  whole  estate  for  certain  trust  porposes,  and, 
inter  alia,  for  payment  of  the  residue  to  his  dai^hto^, 
Mrs  Mackay,  spouse  of  James  Duff  Mackay,  in  cue 
her  husband  predeceased  her,  Mrs  Mackay  being  ex- 
pressly taken  bound,  by  a  sufficient  deed  for  the  pra^ 
pose,  to  preserve  the  residue  for  the  behoof  of  her  chil- 
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dren,  whether  of  the  then  or  any  future  marriage,  that 
at  her  death  it  might  be  equally  divided  among  her  chil- 
dren, share  and  share  alike,  and  the  heirs  of  their  bodies 
respectively;  whom  failing,  among  the  family  of  the  trus- 
ter's late  brother,  James  Russell.  It  was  expressly  pro- 
vided, that,  in  case  Mrs  Mackay  predeceased  her  hus- 
band, a  division  of  the  whole  funds  was  to  be  made  in 
the  way,  according  to  which  she,  in  the  event  of  sur- 
viving and  getting  possession,  would  have  been  bound 
to  divide  the  same.  In  no  case  were  her  children  by 
Mr  Mackay  to  receive  any  part  during  his  life,  and  it 
was  declared  that,  neither  in  virtue  of  his  jW  mainti,  nor 
as  administrator-in-law  for  his  children,  was  Mr  Mac- 
kay to  interfere  with  the  trust-estate.  The  trustees 
were  also  appointed  executors.  None  of  the  trustees 
accepted*  But  Mrs  Mackay  served  herself  heir  in 
general  to  her  father,  and  obtained  a  precept  of  clare 
constat  in  her  favour  from  the  superior  in  the  lands  of 
Balmade  and  Moreless,  upon  which  she  expede  infefl- 
ment  in  September  1821.  Mrs  Mackay  also  expede  con- 
firmation to  her  father's  moveable  estate,  and  she  and  her 
husband  entered  into  possession  of  the  subjects,  and  in- 
tromitted  with  the  rents  of  the  lands,  and  with  the  move- 
able succession,  without  regard  to  \he  trust.  In  August 
1824,  however,  Mrs  Mackay  executed  a  disposition, 
bearing  to  carry  into  effect  the  trust  purposes,  and  dis- 
poning the  lands  "  in  favour  of  herself  in  liferent,"  &c., 
and  directly  to  her  children,  John  Russell  Mackay  (now 
deceased),  Jane  Mackay  (now  Mrs  Ewing),  and  James 
Duff  Mackay,  junior,  and  to  any  other  child,  &c.  in  fee. 
The  provisions  of  this  disposition  differed  considerably 
from  those  of  the  trust-deed. 

Jane  Mackay,  now  Mrs  Ewing,  was  in  pupillarity  at 
the  time  of  Mr  Russell's  death,  and  her  &ther  and 
mother  continued  in  imcontroUed  possession  of  the 
truster's  heritable  and  moveable  estate  tiH  October 
1839,  when  an  action  of  reduction  and  count  and 
reckoning  was  brought  by  Mrs  Ewing  and  her  husband 
against  Mr  and  Mrs  Mackay,  and  James  Duff  IMackay, 
junior,  their  son,  concluding  specially  for  reduction  of 
Mrs  Mackay's  service  and  investiture  of  1821,  the  dis- 
position and  infeflment  of  1824,  and  the  title  she  had 
made  up  to  the  moveable  estate.  The  ground  of  re- 
duction generally  was,  that  the  writs  were  expede  in 
contravention  of  the  trust,  and  that  the  disposition  of 
1824  was  in  different  respects  at  variance  with  the 
trust-destinations.  Defences  were  lodged  for  Mr  and 
Mrs  Mackay,  and  for  James  Duff  Mackay,  junior. 

These  proceedings  were  followed  up  by  Mr  and  Mrs 
Ewing  applying  for  the  appoinlmentof  a  judicial  factor 
on  the  trust-estates.  Ailer  some  opposition,  Mr  James 
Harper,  solicitor,  Banff,  was  appointed  judicial  factor 
in  1840.  In  1842  his  appointment  was  recalled,  and, 
on  the  suggestion  of  the  principal  beneficiaries  under  the 
truBt,  Mr  William  Barclay,  solicitor,  Banff,  was  appointed 
to  the  office,  who  found  caution,  and  entered  upon  the 
management  of  the  estate.  The  gross  rental  of  the 
estate  given  up  under  the  judicial  factory  was  stated  at 
£379.  3.  6.,  from  which  a  feu-duty  of  somewhat  more 
than  £30  fell  to  be  deducted.  The  action  at  Mrs  Swing's 
instance  agiunst  the  Mackays  proceeded  no  farther. 

In  1840^'  Mr  and  Mrs  Mackay,  and  their  son,  went 
to  AaiiHllii  where  Uiey  still  remain.  They  lefl  no 
I  or  pawMifl  empowered  to  act  for  them. 


In  the  course  of  1842,  Mr  W.  Alexander  W.S.,  and 
the  Reverend  James  Largue,  IVIamoch,  as  executors  of 
the  deceased  Greorge  Alexander,  raised  a  summon^  of 
constitution,  concluding  for  payment  of  £210,  saii  to 
be  due  by  a  bill  dated  19th  July  1819,  drawn  by  the 
deceased  Greorge  Alexander  upon  and  accepted  by  a 
Captain  James  Reid  and  the  deceased  Mr  Russell,  at 
twelve  months,  with  interest  since  it  fell  due,  under 
certain  deductions.  Mrs  Mackay  and  her  husband 
were  the  only  parties  called,  and  being  by  this  time  in 
Van  Dicman's  Land,  they  were  cited  edictally.  De- 
cree in  absence  having  been  obtained,  Alexander's 
trustees  then  brought  an  adjudication  of  the  estates 
of  Balmade  and  Moreless,  in  which  they  also  obtained 
decree  in  absence.  Thereafter  they  executed  a  sum- 
mons of  maills  and  duties,  to  attach  the  rents  of  the 
estates,  which  was  served  on  the  tenants. 

Mr  Barclay,  in  bis  character  of  judicial  factor,  raised 
a  summons  of  reduction  of  the  above  decrees,  which 
was  signeted  on  15th  January  1844.  To  this  summons 
defences  were  lodged  for  Alexander's  trustees,  in  which 
the  preliminary  plea  was  stated  that  Mj  Barclay,  as 
judicial  factor,  was  not  entitled  to  raise  and  insist  in 
the  action. 

Two  days  before  the  above  summons  was  signeted, 
however^  Alexander's  executors  presented  a  petition  for 
the  sequestration  of  the  estate  of  the  late  IVfr  Russell.* 
The  warrant  craved  in  the  prayer  of  the  petition  was 
to  cite 

"  Mrs  Olivia  Rusaell  or  Mackay,  spouse  of  James  Duff  Mackay, 
Esquire,  barrack-master  at  llobart  To\ra,  Van  f)ieman's  Land, 
and  the  s^d  James  Duff  Mackay." 

Warrant  having  been  granted  in  common  form,  the 
petitioners,  on  20th  January,  presented  an  application 
for  the  appointment  of  a  judicial  factor  pending  the 
citations,  and  Mr  E.  Mortimer,  solicitor,  Banff,  was 
accordingly  appointed.  It  was  not  stated,  however, 
that  the  estate  wias  under  the  management  of  a  judicial 
factor,  and  no  intimation  of  the  application,  or  of  any 
part  6f  the  procedure,  was  made  to  Mr  Barclay.  In  the 
beginning  of  Febnmry,  Mr  Barclay  entered  appearance 
to  shew  cause  why  sequestration  should  not  be  awarded. 
A  record  having  been  made  up,  it  was  averred  gene- 
rally by  Alexander's  trustees  that  various  parties,  whose 
claims  against  the  estate  they  did  not  specify,  approved 
of  the  sequestration,  while  the  existence  ot  such  claims 
was  denied  by  Mr  Barclay. 

A  free  fund  of  £800  haJ  befen  consigned  in  bank 
by  the  judicial  ^tor  at  the  date  of  closing  the  record. 
Certain  correspondence  was  also  produced,  aiid,  inter 
alioj  the  letters  of  Messrs  Macmillan  and  Grant,  W.S. 
(the  law-agents  of  Mr  and  Mrs  Mackay,  and  their  son,)' 
expressive  of  their  opinion  that,  upon  the  whole,  a  se- 
questration would  be  the  most  beneficial .  way  of  wind- 
ing up  the  affairs  of  the  late  Mr  Russell.  A  letter  to 
tlie  same  effect  was  produced  by  Mr  Bumess,  S.S.C, 
stating  that  Mr  and  Mrs  Ewing  were  of  a  similar  opinion. 
The  children  of  James  Russell,  the  truster's  late  brother, 
on  the  other  hand,  sisted  themselves  to  the  process,  and 
approved  of  ^Ir  Barclay's  opposition  to  the  sequestration. 


*  This  appears  from  the  pleadings  and  appendix  for  the  par- 
ties, although  the  date  of  the  petition  being  presented  i&^Ut^ 
differently  in  the  Lord  Ordmary's  note.~REP.  ^-^^^^^Q  *^^ 
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In  June  1844,  tbe  Lord  Ordinary  appointed  Mr 
Barclay  to  state  whether  be  was  ready  to  find  caution 
for  the  amount  of  the  debt  elainied  by  Alexander's 
trustees.  And  a  niinulc  having  been  given  in  offering 
caution,  the  Lord  Ordinary  pronounced  an  interlocutor 
recalling  the  appointment  of  Mr  Mortimer.  Mr  Bar- 
clay having  suLscqi.iC'nlly  olfercd  eiiher  caution  or  con- 
Bignation,  in  tlie  option  of  the  creditors,  the  Lord  Ordi- 
nary pronounced  tbe  following  intiirloculor: 

*M5M  July  1&44,— The  I^rd  Onliixai^'  having  rastimed  coa- 
sidemtiDii  d  t!io  eloi&cfl  record,  with  the  minute  now  lodged,  Fin  da 
that  tbi?  ctairn  of  tlit'  pctitk>i3C!r&,  which  ia  founded  on  a  bill  dated 
in  the  year  1819,  and  oti  xshivh  decree  of  constitution  was  obtiun- 
ed  In  absenee,  is  cbiillen^l  in  a  cK>TT]pt?tent  proccsi :  Finds  that 
the  ftitato  of  the  deeeaA^  ta  nndor  the  judicijd  munftgenient  of 
A  factor  api>f}int(?d  by  thii?  CouTf,  wlio  has  found  ciiution : 
Find*  that  no  cretlitor  of  the  deciiaaeth  or  ottier  party  hiterested 
in  iho  succession,  concurs  in  the  present  application :  Fin  da 
that  tlic  estate  h  st>lvent»  and  timt  it  in  not  di*putod  tlmt  a  ^nx- 
plns  has  Leen  ctji^ai^nt'd  in  bank,  and  tlmt  tlic  htrritablc  pro- 
perty i«  fHratly  more  than  suMelent  to  answer  the  petitioneta' 
and  all  other  demands  cornpvHcnt  aj^inat  the  eanie ;  Finds  tlmt 
caution  tor  the  debt  ha*  also  bci?n  offLT<.*d  to  the  petitioners  and 
rejected  by  them ;  and,  before  farther  procedure,  appoints  the 
petitioners  to  state  in  a  minnte,  to  be  I<Hl^t'd  on  or  bdbre  ThtirB- 
tlay  nextj — U^  Wlietber  th^^y  have  an^^  ohjwfion$  to  thu  ffuffi* 
cicncy  of  the  caution,  or  the  term.^  in  which  the  $anie  is  otrertd, 
2d/^,  Whether  they  are  willing  that  the  present  process  be  eiated, 
on  consignation  of  the  amount  of  the  debt  with  iotcrcat ;  and 
^ifyj  If  not.  fi>r  wbat  purpo^,  and  to  what  etlect,  the  present 
prooe^  is  jnNiste<l  in,  i)ending^  the  action  of  reduction  of  their 
deht ;  with  cortiiicatiun,  thjit  if  the  said  minute  be  not  lodged 
on  or  before  the  said  ilay,  tiny  will  be  held  as  rejecting  either 
'Caution  or  eonsigoation," 

A  mitMite  \vm  given  in  by  Alexander's  executors  rc- 
fusiing  either  caution  or  conaignation-^  on  the  gronndsj 
1,  That  it  would  recognize  the  title  of  the  judicial  fac- 
tor to  appear  in  the  scques^tration,  and  to  insist  in  the 
reduction  above  mentioned,  2.  Thnt  Lliey  liad  an  in- 
terest to  follow  the  present  proceedings^  as  the  most  ad- 
vantageous for  rcalizinj^  tlieir  claim  against  the  estate* 

Barclay  pkwhd- — L  Tlic  petitioners,  in  respect  that 
the  ground  of  debt  foinided  on  has  been  prescribed  for 
ho  many  years  back,  and  tliat  the  decrees  taken  on  it 
are  under  reduction,  and  tUut  the  alleged  debt  itself  b 
not  re&t  ingrowing,  are  not  true  cieditora  of  the  deceased, 
and  have  no  proper  title  to  ui-gc  the  application*  2*. 
The  et?tate  craved  to  be  stiquestrated  is  not  one  of  that 
description  ^vhich  was  intended  to  be  or  can  be  brought 
wiihin  the  operation  of  the  Imnkrupt  act,  in  respect, 
(L)  The  estate^  wlueh  is  large  and  valuable,  would,  by 
one  year^is  rental,  (the  amount  of  which  is  admittc*!,) 
more  than  satisfy  the  alleged  debt,  wei'e  it  established, 
while  a  free  capital  fund  of  £800,  arising  from  i>ast 
rents,  lies  consigned  in  bank,  subject  to  the  orders  of 
the  Court,  which  would  of  itself  alxmt  three  times  satisfy 
it ;  in  every  point  of  view,  good  security  tlius  exists  for 
payment  of  the  debt,  so  thnt  vinj  Bupposition  or  presump- 
tion of  insolvency,  or  of  inaufficienoy  of  fiinds  to  |jay  the 
aWeged  debt,  were  it  established,  is  in  the  present  case 
wholly  excluded.  (2,)  Tlie  estate  was  put  under  judicial 
management  by  the  Court,  on  account  Bcdely  of  iamily 
questions  having  arisen  in  regard  to  the  succession, 
and  dnriiTg  the  long  jK^riod  which  has  elnp&ed  since  Mr 
RiisselFs  death,  neither  any  creditor  nor  third  party 
has  liitlierto  pretended  to  have  any  gr*jund  or  right 
to  interfere  with  ita  nianagement,  (3*)  Tlicre  are 
no  other  creditors  holding  gixmnds  of  debt  from  the 
deceased,    for   whose   benefit   sequeBtration   could   be 


awarded,  or  who  could  carry  on  the  Btatntory  tnai- 
ngement,  or  to  raise  any  comf*etltion  and  diligence, 
either  in  regard  to  the  rental  or  the  consigned  fund, 
and  the  petitioners,  though  called  upon,  ha^e  not 
t>ecn  able  to  condcj^eend  on  any  such  groundi  of 
debL  (4,)  Snppc^sing  that  the  debt  of  the  pctitionlog 
creditors  were  a  true  debt  of  the  deceased,  it  ia,  ' 
mitted  that  they  have  never  asked  for  aoy  gaj 
security  or  provision,  for  its  payment,  in  the  e 
their  prevailing  against  the  action  of  reduction ;  and  ta 
any  vieWy  beyond  receiving  such  aecurity.  they  ban 
tio'rijfht,  title,  or  pretence  whatever,  for  inlfirierinf 
with  ^fr  Eusseira  estate.  3.  The  sequestration  is  whollj 
inapplicable  to  the  situation  and  character  of  the  eistaM, 
and  the  whole  circumstances  are  sufficient  to  wwrtnl 
the  conclusion  thnt  the  application  has  been  mads  tilk 
ft  view  of  preventing  the  petitioners*  decrees  bebig  re- 
duced, by  putting  the  estate  under  a  managcmem  in 
which  they  woidd  have  the  &(de  or  only  coatroh  4 
nic  judicial  factor,  wliile  the  trust  judicial  man; 
remains  with  him,  is  entitled  to  protect  the  estaie 
mitted  to  his  charge. 

Alexander's  executors  pleaded  the  preliminary  oV 
jection,  that  Barchiy,  in  his  character  as  judicial  ikttff, 
in  not  in,  tituio  to  appear  in  the  present  proccsa,  and  » 
oppose  sequestration  being  awarded  of  the  estatai  rf 
the  deceaseil  Mr  ItusselL 

And  on  the  merits  they  pkadr4 — 1 .  Tlie  rcapoadest^ 
as  just  and  lawfid  creditors  of  the  deceased  Mr  RoneUr 
to  the  amount  required  by  law,  and  holding  a  regniK 
decree  of  constitution  of  their  debt  obtained  itgaitw!  (to 
representatives  of  the  deceased,  and  having  duly  audi 
atttdavit  to  tl»e.  verity  of  their  debt,  and  their  dcblflr 
having  died  more  than  six  months  ago,  arc  entitled  li 
obtain  sequestration  of  his  estates,  in  virtue  of  the  ill 
banknipt  statute,  2.  When  the  aJatutory  period  of  il 
months  has  elapsed  since  the  deb  tor  *s  death,  ndlki 
notour  bankruptcy,  nor  even  insolvency,  is  required  w 
be  proved  to  entitle  the  creditor  to  obtain  frequesm- 
tion ;  See  BclFs  Commentai-ies  on  the  new  Banknipl 
Actj  p.  44,  3,  Tlic  cij*cumstance  of  the  estate  of  the  dc 
ceased  debtor  being  under  the  managetncnt  of  a  jtidicbl 
factor  is  irrelevant  as  an  objection  to  awarding  ^eqacs^ 
tration  at  the  suit  of  a  creditor  of  the  deceased:  fc** 
KewidPs  Trustee*  i%  Aitchison,  13th  June  1840t  ^ 
The  expediency  or  inexpediency  of  aw  a  riling  seqOf^ 
tration  of  the  estates  of  the  dcceas<.'d  debtor  canotft  li 
made  matter  of  judicial  inquiry  and  diecussioai  m 
the  requisites  prcscribtnl  by  the  statu  to  being  comjJicd 
with  by  the  creditor,  the  Court  luts  no  diseretiuui  ttA 
sequestration  must  be  awarded :  See  above  case 

The  Ixird  Ordinary  thereafter  pronounced  the  Moi* 
ing  interlocutor,  with  the  accorapan^ving  note 

"  20M  Jtt/tf  1^44.— The  l^ini  Ordinary  hsiving 
Bldcratiim  of*  this  cjise,  with  the  minute  hxif^LHl  in 
of  the  interlocutor  of  IDth  current,  in  whith  minuto 
tioners  det^linc  to  accept  of  consignation  of  their  debt, 
the  sspecial  circumstances  of  this  caseT  that  tbcrv  is  no 
Icj^ltitnate  ground  for  in*rifrting  in  this  application,  ftod 
dismisses  the  same  \  ivfuses  the  petition,  n-nd  decern*; 
tile  resjiondcnt  entitled  to  expenses;  allows  an 
to  be  lodged,  aad  remits  the  same  to  the  audit4>f,  to 
rejKjrt. 

M  Xfjtr.—MT  Euseell  of  Balmadc  died  ia  the  moralh  t>f4 
IB2 1 ,  leaving  a  trust- settlement.   %nl  ?^!*\PTf¥^ 
and  hu  daughter,  Mrs  litekj^^  ^i^\iAMhUmt 
tcred  into  po««asioa  of  the  o«tRt^  and  exeeuUd^  li  !• 
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poiitkm  It  Tarianoe  with  tiie  trust  urrmngemeiit  Mrs  Ewing, 
the  daughter  of  Mrs  Mackay,  afterwards  instituted  an  action 
of  reduction  of  the  serdce  of  her  mother,  and  subsequent  deeds. 
The  Court,  on  the  11th  of  March  1840,  appointed  Mr  James 
Harper  judicial  factor,  and  afterwards,  on  the  22d  of  June  1842, 
the  respondent,  Bir  Barclay,  was  nominated  to  that  office.  The 
estate  is  solrent.  The  certified  tree  rental  amounts  to  £353.  4s. 
There  is  a  surplus  of  £800  not  denied  to  he  consigned  by  the 
jn^cial  fiictor,  and  no  claims  of  any  magnitude  or  imxxnrtance 
appear  to  exist  against  the  estate,  which  is  stated  to  be  worth 
lereral  thousand  pounds,  as  indeed  the  rental  proves  it  to  be. 

"  The  present  petitioners  state  themselres  to  be  creditors  of 
the  deceased,  under  a  bill  for  £210,  dated  so  long  ago  as  the 
l9thof  July  1819.  For  the  amount  of  this  old  biU  decree  of 
constitution  was  obtained  on  the  Ist  of  March  1842,  in  absence, 
against  Mr  and  Mrs  Mackay,  who  were  furth  of  the  kingdom 
at  the  time.  This  decree  was  followed  up  by  an  adjudication, 
and  an  action  of  maills  and  duties.  The  decrees  are  now  chal- 
lenged in  an  action  of  reduction,  which  is  in  dependence  before 
the  Lord  Ordinary,  so  that  the  validity  and  subsistence  of  the 
claim  on  the  old  bill,  on  which  more  than  the  years  of  prescrip- 
tion have  run,  is  brought  into  question.  The  summons  in  tlus 
action  was  raised  on  the  15th  of  January  1844. 

"  The  petition  for  sequestration,  founded  on  the  debt  thus 
challenged,  was  presented  to  the  Court  on  the  same  day  on  which 
the  summons  of  reduction  was  signeted.  An  appomtment  of 
an  intmm  &ctor  was  granted  on  an  application  made  in  ab- 
sence, in  which  the  &ct  that  the  estate  was  under  judicial 
management  was  not  stated,  otherwise  no  such  interim  appoint- 
ment would  hare  been  made.  The  judicial  &ctor  having  made 
appearance,  however,  in  this  process,  a  record  was  made  up. 
On  the  6th  of  June  1844,  the  Lord  Ordinary  ordered  intimation 
of  the  proceedings  to  be  made  to  the  parties  interested  in  the 
tmst-settlement  of  the  late  Mr  Russell,  and  also  appointed  the 
respondent  to  sa^  whether  he  was  ready  to  find  caution  for  the 
alleged  debt  claimed  by  the  petitioners.  Caution  having  been 
crflered,  the  appointment  of  tiie  interim  fbustor  was  recalled,  by 
interlocutor  dated  18th  Jtme,  which  is  now  final.  A  minute 
was  afterwards  lodged  by  certain  parties  interested  in  the  suc- 
cession, risting  themselves  in  opposition  to  the  sequestration, 
while  no  concurrence  in  the  application  has  been  made  either 
by  any  creditor  or  other  party  interested.  The  caution  ofier^ 
has  been  declined,  not  on  account  of  its  insufficiency,  but  on 
the  statement  that  the  petitioners  are  not  bound  to  accept  of 
any  caution,  or  any  thing  short  of  i>ayment.  The  Lord  Ordi- 
nary also  caHled  on  the  petitioners  to  state  whether  they  would 
allow  the  process  to  be  sisted  on  consignation;  and  although  the 
respondent  offered  to  consign,  this  also  has  been  rejected. 

**  The  petitioners  stand  on  strict  law.  They  say,  first,  that 
the  &ct  of  the  decree  of  constitution  being  brought  under  chal- 
lenge is  no  ground  for  stopping  this  sist  of  diligence ;  that  the 
management  of  an  estate  by  a  judicial  factor  is  also  no  ground 
for  ejududing  sequestration,  which  must  be  granted  even  at 
the  risk  of  sux>er^ding  such  management,  as  was  held  in  the 
case  of  Newall's  Trustees  ».  Aitchison,  13th  June  1840,  2  Dun- 
lop,  1008 ;  that  the  Court  have  no  discretion  in  the  matter,  and 
cannot  be  guided  by  views  of  expediency ;  and  finally,  that  the 
complete  solvency  of  the  estate  is  no  bar  to  sequestration,  as 
was  found  in  the  case  of  Semple  v,  Waddel,  21st  January  1841, 
B  Dunlop,  411.  But  without  impugning  the  authority  of  these 
decisions,  the  I^ord  Ordinary  is  of  opinion  that,  in  the  very 
special  circumstances  of  this  case,  the  sequestration  ought  not 
to  be  awarded,  and  he  does  not  consider  that  the  C^urt  is 
bound,  as  a  matter  of  absolute  necessity,  to  grant  sequestration, 
where  it  is  plain  that  the  measure  is  not  insisted  in  for  any  bona 
^purpose,  but  merely  to  concuss,  by  oppressive  diligence, 
unnifidiate  payment  of  a  doubtfhl  debt,  of  which  consignation  is 
oilfered.  Not  only  is  the  estate  perfectly  solvent,  and  under 
judicial  management,  and  no  creditor  or  party  interested  con- 
corring  with  the  petitioners,  whose  debt  is  restol  on  a  bill  dated 
about  twenty-five  years  ago,  and  the  decree  of  constitution  of 
which,  taken  out  in  absence,  being  challenged,  the  present  se- 
questration of  tiie  estates  of  a  party  who  died  in  1821  is  sought, 
so  as  to  defeat,  if  possible,  the  object  of  the  reduction,  and  re- 
cover the  amount  of  the  claim ;  but  this  is  insisted  in  in  the 
face  of  an  ofi^  of  caution — and  even  consignation  has  been  re- 
jected.   "  -     -       - 

grant 
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rejection  of  caution  or  consignation,  so  as  to  cover  the  debt,  if 
due,  is  evidence  that  the  application  is  not  insisted  in  for  any 
fair  purpose." 

Alexander's  executors  reclaimed. 

The  Court,  being  of  opinion  that,  in  the  circum- 
stances, the  judicial  factor  was  entitled  to  appear  and 
prevent  sequestration  of  the  estate  from  being  awarded, 
but,  on  the  authority  of  previous  cases,  only  on  con- 
signation of  the  amount  of  the  debt  of  tlie  petitioners. 

Lords  Mackenzie  and  Jeffrey  expressed  an  opinion, 
that  it  was  doubtful  whether,  in  sequestrating  the  estate 
of  a  person  deceased,  insolvencj  did  not  require  to  bo 
presumed. 

The  Court  pronounced  the  following  interlocutor : 

"  Find  that,  upon  consignation  being  made,  the  application 
for  sequestration  ought  to  be  refused ;  and  to  tills  extent  adhere 
to  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against, 
reserving  all  olgections  to  the  respondent  Mr  Bai*day*s  title  to 
insist  in  the  summons  of  reduction  mentioned  in  the  pleadings, 
and  all  answers  to  said  objections :  Find  the  respondent,  Mr 
Barclay,  entitled  to  additional  expenses  since  the  date  of  the 
mterlocutor  reclaimed  against,  but  find  him  not  entitied  to  any 
expenses  incurred  prior  to  the  date  of  the  ofier  of  consignation  ; 
and  remit  the  case  to  the  Lord  Ordinary,  in  order  that  he  may  get 
tiie  matter  of  the  consignation  adjusted,  and  revise  the  account 
of  expenses  hereby  found  due  to  the  respondent ;  and  thereafter 
proceed  fiirther  as  to  his  Lordship  shall  seem  proper." 

Lord  Ordinary^  Robertson. — For  Alexander^t  Executors,  Ru- 
therfurd,  Haudyside ;  W.  Alexander,  W.S.,  Agent, — For  Bar- 
cleui.  Whigham,  Henderson :  James  Souter,  W.Sn  Agent, — W. 
C&rJfe.— [J.C] 


15^  January  1845. 
FiBST  DrviBioN. — (J.C.) 
No.  54. — Anderson,  Gabrow  and  Company,   and 
others,  Pursuers^  v.  The  Forth  Marine  Insurance- 
Company,  defenders. 

Payment— Proof— Agent  and  Principal— Mandate— Parole — 
Jur^  Trial — Parties  who  had  suffered  a  hss  covered  by  a  policy 
of  insurance,  authorized  an  agent  to  get  a  payment  to  account 
of  the  loss  front  the  insurance-company.  The  agent  of  the  insured  aC' 
cordingly  granted  a  receipt  for  a  payment  to  the  agents  of  the  insur- 
ance-company, who,  of  the  same  date,  advised  the  company  of^ 
payment,  whtch  was  accordingly  put  to  their  credit  in  the  insurance- 
company*  s  accounts  with  them.  The  agents  for  both  parties  having 
thereafter  failed,  and  an  action  having  been  brought  by  the  insured 
against  the  insurance-company  for  payment  of  the  sum  for  which  the 
agent  of  the  insured  had  granted  his  receipt,  the  insured  offered  to 
prove,  by  parole  evidence  at  the  trial,  that  no  money  was  paid  to  their 
agent  at  the  time  of  granting  the  receipt,  and  that  it  was  given  in  con- 
sequence of  some  unauthorized  arrangement  between  Ae  respective 
agents  of  the  parties — Held  that  such  proof  was  not  relevant,  there 
being  no  allegation  against  the  bona  fides  of  the  insurance-company. 

Jury  Trial — ^Bill  of  Exceptions — ^Process — ^Record — A  party,  tn 
discussing  a  biU  of  exceptions,  cannot  read  any  part  of  the  record 
which  has  not  been  made  part  of  the  bill  of  exceptions  either  by 
quotation  or  reference. 

The  Forth  Marine  Insurance- Company  granted,  on 
24th  April  1841,  a  policy  of  insurance  for  £1000,  in 
favour  of  Messrs  Anderson,  Garrow  and  Company, 
merchants  in  Liverpool,  on  goods  shipped  by  them  on 
board  the  brig  <<  John"  of  Liverpool,  at  and  from  that 
port  to  Miramichi. 

On  19th  May  following,  the  vessel  was  lost  while 
pursuing  her  voyage,  and  thereby  the  amount  of  the 
insurance,  under  deduction  of  a  certain  proportion  of 
salvage,  became  due,  amounting  to  £892.  4.  7. 

A  sum  of  £  492.  4.  7.  having  been  paid  to  account 
of  the  loss,  an  action  for  the  balance  was  raised  by 
Messrs  Anderson^  Garrow  anc^'  I^Smphny,  and  Joseph 


134 


REPORTS  OF  CASES  DECIDED 


[iTammrf 


llobitison  atid  Vincent  Ilefrgitis,  official  afissignees  on 
their  l>ankriipt  estates,  and  by  Robert  Alkman,  mer- 
chant tn  Glasgow,  their  mandatory,  against  the  Forth 
Marine  Insurance- Compariy,  in  which  the  following 
issue  was  adjusted  to  try  the  question: 

"  It  }xini^  *'ylmittcd  that  on  the  24tli  April  1841^  the  defen- 
ders granUnl  the  i^olicy  Nq»  6  of  pniecs*,  whereby,  in.  conaiderft- 
tion  for  a  cert  am  pivmium  pai^l  by  the  pur^aers,  on  t*rtiiin 
iroods  shipped  by  tlie  pursuers  on  btsflrd  abrigcwUeii  the  John  of 
Liverpool,  tVoni'tbat  port  to  the  port  of  Minimicbi,  the  pnrsuers 
were  insunkl  ajgtainst  th«  pi  rila  strittnl  in  iho  policy^  for  l!ie  sum 
of  £1000:  And  it  being  farther  adniUted  that,  on  or  at»onl  the 
19tb  May  1641,  thp  snid  gt>odg,  to  the  amount  of  iTBOa.  4.  7.^ 
IT  ere  lost  bj  the  wreek  of  the  anid  Tet<3K'L  and  thnt  the  said  siiin 
tjf  £3&2*  4.  7,  becnuin  duo  and  payable  by  tl»e  defenders  to  the 
pursuers :  And  it  bein|i:  tiirther  admitted,  that  the  sum  of  £492, 
45-  7d.  liiL-i  isiuce  been  paid,^ 

'■^  ^Vhcttier  thp  saiil  dt.'fender3  are  indebted  and  rcstlnjr-owmjr, 
under  the  siaid  iMjliey,  in  the  sum  of  £400,  being  the  baliinco 
of  said  Biim  of  £802.  4.  7.,  with  interest  thereon,  or  t^nj  piirt 
thereof'/'' 

It  appeared,  from  the  bill  of  exceptions,  that  it  was 
admitted  at  the  trial,  by  Messra  Anderson,  Garrow 
and  Company,  the  pursuers,  that,  after  the  loss  occur- 
red»  they  wrote  to  their  agent  in  Glasgow^,  Mr  William 
Watldell,  (who  afterwards  became  insolvent,  and  left 
Scotland,)  alclter  authorizin;?  him  to  get  a  payment 
to  account  of  the  loss,  in  the  following  terms: 

**  Enclosed  herewith  are  the  papers  per  John  ;  the  account- 
sale*  of  what  has  heou  saved  havi*  not  reached ;  but  it  will  be 
8«?en,  from  the  letter  aceompiknyinjf,  thut  there  will  be  but  a 
small  Bum  to  the  eredU  of  the  yudcrwriters,  and  tlie}^  will  no 
doubt  pay  you  a  sum  to  aceount  on  perusa^l  of  the  protest." 

Mr  Waddell,  on  receipt  of  this  letter,  wrote  to 
Messrs  Giikison  and  Brown,  who  were  at  that  time 
the  ageiits  in  GIas|row  for  the  Forth  Marine  Insu* 
ranee-Companyi  a  letter,  dated  IGth  August  1841, 
quoting  the  above  instructions  from  his  employera, 
authorizing  him  to  receive  a  payment  to  account  of 
the  loss,  enclosing  the  policy,  and  certain  docnmenis 
respecting  the  loss  of  the  John,  and  concluding 
with  an  application  for  a  fmrtial  payment*  It  farlher 
appt^ared  tfiat  Wad  del  I  had  snbsequently,  on  2d  Sep- 
tember 1 84 If  granted  a  receipt  to  Gilkison  and  Brown 
for  £400  to  account  of  the  loss  nnder  the  policy;  thatf 
of  the  same  date^  Gilkison  and  Brown  had  written  to  the 
Forth  Marine  Insurauce- Company,  staling  that  they 
liad  paid  the  amount  to  Wad  dell ;  and  that  the  insu- 
rance-company had  entered  the  payment  to  IJje  credit 
fif  Gilkison  and  Brown  in  account  with  them*.  Gilkison 
and  Brown  thereafter  became  bankrupt,  without  having 
paid  any  part  of  the  above  -£400,  as  tho  pursuers  al- 
leged, to  Waddell,  or  on  the  pursuers'  account. 

The  first  wilne^s  examined  for  the  pursuers  was 
Alexander  G*  Gilkison,  of  the  late  firm  of  Gilkison  and 
Brown.  He  stated  tfmt  Waddt41  had  sent  the  letter 
of  IGth  August  to  liis  late  firm,  and  ap|jlicd  for  a  par- 
tial payment.  The  following  question  ivas  then  pnt, 
for  the  pursuers,  to  Gilkison: 

"  Did  you  make  jtnj  f?uch  partial  payment?'* 
But  the  counsel  fur  the   defenders   objected   to  the 
question,  and  to  the  line  of  evidence  proposed  to  be 
entered  upon  by  the  pursuers* 

The  bill  of  exceptions  bears,  that, 
*'  After  ^me  e:^phuuitions  from  die  t'ouiisel  for  ibc  partita  re- 
sp€>e Lively,  il  was  Eii^rotHi  that  tiu-  fpn'^iinn  really  nt  i*»ue  bo* 
twecn  ib«?  parties  in  the  cause  f(hotiEd  fiow  he  mis^.    The 
counsel  for  ihe  defenders  profIu<X'il  tlie  poliey,  having  on  it  a 


receipt  by  Waddell^  (atioYe  mentioned^)  the  peraon  aoihoriiKl 
to  get  payment,  and  contend^  thnt  it  w^  uicampet^tit  to  ii.i 
aside  the* effect  of  this  r^eipt  by  the  flffent  who  grmVd  K  hj 
attempting  to  pFove^  by  parole  evidence,  as  to  any  Innfiictiaiit 
between  the  agents  or  broker*  of  the  partie»^  that  nintwy  im 
not  o£timl]y  paitl,  and  that  the  Rum  was  trot  rcceitcti^  vcd 
fkrtbcr  eontendeil  tlmt  the  receipt  could  only  be  taken  out  ijf 
the  y^Ay  by  reduction. 

"  Itie  counsel  for  the  pursuers  cson  tended  that  timt  uri*  the 
only  arran^etnent  which  wa«  €tltef«d  into,  and  tlut  thcf  irm 
entitU^l  to  in<pup(j  into  th©  transaction,  to  sbeur  that,  m  pCHoi 
of  faet,  no  ninney  was  paid. 

*'  The  counsel  for  tlji;  defender*  replleil^  that  it  wbj  wlmittel 
by  the  pursuers  that  tlioy  ffave  Waddell  auihorily  to  »nle; 
that  Gilkij50U  and  Brown  obtaine<i  from  Waddell  ihi>Pecwj«; 
thai  the  defenders  had  iiettled  with  tlilkisoii  and  Brown,  allur- 
ing tlus  payment,  and  were  ju^tifli'd  in  doing  eo^  as  (iilkuoi 
and  Brown  held  this  receipt  for  payment, 

'*The  Lord  Jujjtice-Clerk  thought  the  point  was  not*  «d«t 
stage  of  the  cause,  satisfactorily  raised,  and  that  mon:  £ic{i 
must  be  proved-" 

An  attempt  was  then  made  on  the  part  of  the  pD^ 
suers  to  prove,  by  the  evidence  of  Gilktison,  atidof 
Hugh  Brown,  his  partner  in  the  late  firm  of  Gilkiwu 
and  Brown,  that  a  letter,  dated  2d  September  1841,4 
which  a  copy  was  produced^  had  been  addressed  and 
sent  to  them  by  Waddell,  in  which  Waddell  ackfiov- 
ledged  that  he  had  received  from  them  a  eredit-mJte 
for  £  SOO,  in  part  settlement  of  the  loas  uuder  tkepo* 
licy*     The  proof,  however,  failed,  and  was  abandontd 

The  bill  of  exceptions  bears,  that — 

"  The  counsel  fivrtho  pursuers  tlien  propos4?d  to  prove,  by  ]iiSJol« 
evidence,  and  by  leltors  of  2mh  and  ^rtth  Si^ptemU^r  IMU- 
being  letter  fnim  Mr  Waddell  to  Gijkisoa  and  Brown,  anil  ftum 
the  latter  to  the  former.^that  the  m<i>ney  w«a  nolp^d  id  tt-mi 
of  the  roef^ipt,  hut  that  some  armiifsai«nt  was  enl^f«d  vito 
between  the  ofeiitc.  Thescr  lett^m  were  tbewn  to  thv  IM 
Justice-Clerk,  and  are  u  foUows : 

**  Mr  Waddell  to  Messrs  Oiljctso!?  and  Browtt, 

"  20lA  Septejjdi€r  IS4L 
**  Dear  Sirs, — You  would  much  oMi*;^  me  by  getiiosiailw" 
rity  to  pay  me  the  £^00  on  aeeount  of  the  loss  per  ,}utm,  nt 
wb!i  to  .vmSt  it  to  Aiideraon,  Garrow  and  Company.  Hi'iAf 
written  them  thj^t  I  wan  to  pit  the  money,  ami  their  d^bl  Wi» 
being  now  mueh  retlnced,  it  makes  lue  Rppoar  as  If  I  wiabJ 
to  keep  the  money,    I  am,  &«^       (Signed)    Wai,  Wjujutu-. 

^^  Messrs  Gilkison  and  Bnow^f  to  Mr  Wa&dbll. 

*•  pQrth  Mtwlite  InaunuKt-O^ 
*♦  Gk*^w,  ^Sfh  %4.  lUl 
'*  DsAE  Sm,— In  reply  to  your  appUeadon  for  a  ?uni  ki  «c^ 
count  of  lo^«i  per  John,  for  which  w«i  gave  you  a  creilit*nrtt*'  to 
the  ejctent  of  i;400.  If  the  other  companies  have  madoi  pirt  il 
p'lymeut,  we  have  no  objection  to  pay  the  above  sum  iit^xti^t^k 
should  you  require  it.  The  pajiers  wi!l,  no  doubt,  I*  fori^m^'i 
by  first  packet,  to  enable  a  tiiia)  ^ettieineni  to  Ihj  m^ide,  ^litdk 
we  preftir  to  ipakiiig  partial  payments.     We  remiiJa,  ^- 

(Si^ignetl)         GiLKisov  and  Biiow^Ej  Ji;K«<t 

"  The  counsel  for  the  dcfeaders  ohje^rted  to  the  (fridpni*  pw- 
posed,  referring  to  ihe  receipt  on  the  |joUcy^^to  s  Ictt^f  fr^m 
Uiikison  and  Brovrtv  to  the  defetiders^  of  svnc^  ilate  «^  r«f>pt 
(ad  Sept.  I84l)*tatiu^  that  tht^  had  made  paynn^nf— wj*J  tfl 
the  account  livtweeu  G Ilk i eon  ami  Brown  udd  the  ilrteinkv^ 
entering  the  payment  so  nnide  by  Uilkiioil  ind  Brown. 

"  On  this  state  of  the  lUcts  the  partici  ipvc?d  to  ntise  tfce 
question* 

"The  L&rdJmtif^-Cfirk  Held  that  the  cme  ™fio*«d  toN 
provcjd  by  the  pursuers  and  by  the  eyidonce  ftmdor^  *a»«w» 
relevant  in  jJoint  of  law,  or  receivable  foam  than  fiprnii  •!*• 
defenders  ;  no  allegation  being  made  agsin^  the  bemn^ii^otih 
defenders ;  and  ilierefore  directed  tluL*  jary  to  llnd  a  rrnUct  fof 
the  defenders, 

**The  eiHinacl  for  the  pursuers  ronttHded  tli*t  tilt  pridfi*'  • 
produced  and  tendered  wa^  relevant  kTpom  of  Uwi and  ticiflhAlO 
have  been  received  as  e^^^f-pf^^s^^csi^^^O^lv^V^^*  "^ 
that  the  |ury  ihould  not  haro  been  directed  wind  • 
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against  ihe  pmraen ;  but,  in  ternia  of  the  direction  of  the  Lord 
Justioe-Clerk,  the  jury  returned  their  verdict  for  the  defenders." 

A  bill  of  exceptions  was  thereafter  adjusted  and 
signed.  When  the  bill  came  to  be  discussed,  the 
counsel  for  the  pursuers  were  proceeding,  in  the  course 
of  their  statement  of  the  case,  to  refer  to  certain  arti- 
cles in  the  pursuers'  revised  condescendence  and  defen- 
ders' answers  thereto,  when. 

It  was  objected  for  the  defenders,  that  these  parts  of 
the  process  had  not  been  put  in  at  the  trial,  and  were 
not  referred  to  in  the  bill  of  exceptions.  That  the 
pursuers  were  bound  to  limit  their  argument  on  the 
bill  of  exceptions  to  what  was  made,  either  by  quota- 
tion or  reference,  its  contents. 

The  pursuers  annoered — That  as  they  had  offered  to 
prove  <'an  arrangement"  for  a  purpose  necessary  to  their 
cause,  that  offer  was  mentioned  in  the  bill.  But  the 
airangement  mentioned  in  the  bill  must  be  an  arrange- 
ment averred  on  the  record.  The  record  was  before 
the  Judge  at  the  trial,  and  the  pursuer  was  entitled  to 
refer  to  it.     Adam's  Treatise  on  Jury  Trial,  p.  151. 

The  G)urt  held  that  as,  in  discussing  the  bill  of  ex- 
ceptions, nothing  could  be  read  except  what  was  made 
part  of  the  bill,  either  by  quotation  or  reference,  so  no 
part  of  the  revised  condescendence  or  answers,  neither 
of  which  were  referred  to  in  the  bill,  could  be  read. 

The  pursuers  then  argued — The  pursuers  authorized 
their  agent,  Waddell,  to  receive  a  partial  payment,  t.  e., 
payment  in  money.  He  had  no  right  to  take  a  credit 
in  account  from  Gilkison  and  Brown ;  that  was  ultra 
virei  of  him.  No  money  passed,  when  he  granted 
a  receipt  to  Gilkison  and  Brown,  acknowledging  a 
payment  from  them  as  agents  for  the  insurance-com- 
pany, to  account  of  the  loss.  In  transmitting  this  re- 
ceipt to  the  insurance-company,  as  a  receipt  for  money 
paid,  Gilkison  and  Brown  were  guilty  of  a  fraud  on 
their  constituents,  as  Waddell  was  on  the  pursuers, 
by  granting  a  receipt  without  getting  a  payment  in 
cash.  But  this  fraud  must  fall  on  the  insurance*com- 
pany,  as  the  receipt  which  was  handed  to  them  was  a 
receipt  which  Waddell  had  no  right  to  grant  This 
was  relevant  in  law  to  elide  the  receipt,  and  to  entitle 
the  pursuers  to  a  verdict  They  were  entitled  to  prove 
this  averment  by  parole,  and  were  injured  by  the  re- 
fusal of  the  Judge  to  permit  such  proof.  No  reduc- 
tion of  the  receipt — a  document  in  re  mercatoria — was 
necessary:  Crawford  r.  Bennet,  1 9th January  1827; 
2  W.  and  S.  608.  Thomson  v.  Thomson,  6  Shaw,  p. 
1129,  and  8  Shaw  p.  156. 

The  defenders  argued — Waddell  was  accredited  to 
receive  a  partial  payment  to  account  of  the  loss,  and 
consequently  to  grant  a  receipt  therefor.  He  granted 
a  receipt,  which  Gilkison  and  Brown  communicated  of 
the  same  date  to  the  insurance-company,  who  credited 
them  to  that  extent  in  their  account  in  the  books  of  the 
company.  Can  the  receipt,  in  these  circumstances,  be 
met  by  parole  proof?  Certainly  not.  This  appears 
from  the  rule  in  a  class  of  cases  the  converse  of  this, 
viz.,  where,  from  the  system  of  accounts  between  the 
parties,  an  insurance-broker  has  a  policy  of  insurance 
in  his  hands,  the  receipt  is  conclusive  of  payment  of 
the  premium  of  insurance  between  the  insured  and  the 
underwriter,  though  the  broker  bus  not  paid  the  latter : 
Dabiell  r.  Mair,  1  Campbell,  p.  532,  and  cases  cited 
in  1  BelTs  Com.  p.  600-1.     At  all  events,  the  receipt 


could  only  be  challenged  in  a  reduction :  Sommervill  v. 
McDonald,  26th  November  1829;  8  Shaw,  136. 
At  advising, 

Tjord  3/adteii2»e.~  There  is  nothing  to  disturb  the  receipt 
granted  to  the  agent«  of  the  insurance-company  by  the  firm's 
authorized  agent  We  are  only  called  on  to  decide  on  the  rele- 
vancy of  the  averment,  of  which  proof  was  offered,  to  open  up 
the  receipt  granted ;  and  the  averment  was  clearly  irrelevant 

Lord  FuUerton, — ^After  hearing  this  matter  discussed,  we  can- 
not doubt  that  the  Judge  was  right  in  refusing  to  allow  the 
proof  proposed.  In  truth,  the  only  difficulty  arose  lYom  the 
slight  information  as  to  the  circumstances  which  the  bill  affbrds. 
The  question  raised  was,  whether,  in  the  face  of  the  receipt, 
parole  proof  that  no  payment  had  been  made  was  receivable  ? 
The  first  ground  taken  by  the  defenders  was,  that  the  receipt 
could  only  be  impugned  in  a  reduction.  Upon  that  I  give  no  opi- 
nion, and  the  objection  was  not  prominently  urged  by  the  defen- 
ders. The  ground  of  objection  pressed  was,  that,  in  the  face  of 
this  receipt  by  the  pursuers'  agent,  who  was  authorized  to  re- 
ceive pa3rmcnt,  and  consequently  to  grant  a  receipt,  it  was  in- 
competent to  prove  that  no  money  had  been  paid.  The  admit- 
ted facts  shew  that  this  document  was  intimated  to  the  defen- 
ders, and  thai  Gilkison  and  Brown  got  credit  in  account  for  it. 
The  books  of  the  insurance-companv  shew  that  the  sum  in  ques- 
tion was  written  off  in  favour  of  Gilkison  and  Brown.  The  re- 
sult of  this  was  the  same  to  the  company  as  if  they  had  made 
a  payment  to  these  parties ;  and  consequently  they  could  only 
rank  on  Gilkison  and  Brown's  estate  for  the  balance  in  account, 
after  deducting  the  amount  of  this  receipt,  with  whicli  they  had 
credited  them. 

Lord  Jeffrey. — I  concur.  From  the  shorthand  way  in  which 
this  bill  has  been  made  up,  I  was  at  first  a  little  perplexed. 
But,  on  examining  it  more  dosdy,  I  am  satisfied  that  the  bill 
was  well  arranged  by  the  eminent  Judge  under  whose  direction 
it  was  fVamed.  The  question  just  resolves  into  this, — Who  must 
bear  the  consequences  of  Gilkison  and  Brown's  bankruptcy  ? 
The  pursuers  manifestly  cannot  cUim  this  sum  under  the  policy, 
for  that  has  been  discharged  by  the  receipt  of  their  authorized 
agent  Thev  can,  however,  go  to  Gilkison  and  Brown  and 
claim  fW>m  their  estate  what  was  really  never  piud  by  Gilkisoa 
and  Brown  to  Waddell,  if  they  are  able  to  substantiate  the 
averments  which  they  have  nude  on  that  subject.  The  English 
cases  cited  are  quite  in  point.  As  to  the  pursuers'  complaint 
that  their  proof  was  stopped,  it  is  quite  erroneous.  It  was  much 
better  for  them  that  they  were  not  allowed  to  go  on,  for  they 
have  thus  been  allowed  to  argue  this  question  of  relevancy  on 
the  best  supposable  footing,  viz.,  on  the  assumption  that  they 
were  able  to  have  proved  their  averment  oon^letely. 

The  Lord  Justice- GenertU  concurred. 

The  Court  accordingly  disallowed  the  bill  of  excep- 
tions, with  expenses. 

PreguUng  Judge,  Lord  Justice-Clerk. — For  Anderson,  Otarrow 
and  Co,  ^.  Lord  Advocate  (M'Neill),  Patton;  James  F. 
Wllkie,  S.S.C.,  Agent, — For  Forth  Marme  Insurance'Company, 
Rutheifhrd,  T.  Mackenzie ;  John  Gilmour,  S.S.C.,  Agent'—Jnry 
C&rifc.-[J.C.] 


16<A  January  1845. 

First  Division. — (J.C.) 

No.  55. — Helen  M'Morine  and  others,  Pursuers,  r. 

Henry  Cowie,  Defender. 

Testament — ^Forum  Competens — ^Executor— Foreign — Jurisdic- 
tion— Process — A  testator  diedin  the  East  Indies  leaving  a  wHl^ 
whereby  he  appoint^  a  mercatUik  Jinn  there  to  be  his  executors. 
One  of  the  pwiners  o/thatjirm  a^titinistered  to  the  will  according 
to  the  law  of  the  East  Indies^  and  (mother  partner  expede  con- 
Jirmatfon  before  the  Commissartf  of  Edinburgh^  the  testator  having 
left  funds  in  Scotland.  The  executor  conjirmed  proposing  to 
carru  the  executryfund  abroad,  the  residuary  legatees  arrested  in 
the  hands  of  the  holder  of  the  fund,  to  founa  jwrisdiction  against 
the  executor,  and  thereafter  raised  an  action  against  the  executor 
for  payment  of  the  fund  to  them,  or  for  its  investment  in  Scotland. 
The  executor  having  olgected  preliminary  to  the  jurisdiction  of  the 
Court — ffeld  that  the  Court  had  jurisdiction ;  but,  opinion,  that 
this  was  no  bar  to  a  subsequent  finding  on  the  merits,  on  cause 


.  Mhewn  h^  the  executor^  thaf  ii  wovid  he  inesjiedtmi  to  cd?  (Ac  ae- 
rator to  ar^ount  in  Scoihmd, 

Captain  Charles  M^IMorine,  who  was  an  officer  of 
artillery  in  tho  Eiiat  India  Coinpaii/s  Service,  died  at 
Delhi,  in  FL^bniarj  1843,  leaving  a  will,  wherebj  he 
appointed  the  residne  of  his 

"  money  and  other  properties  of  erery  tlescriptionj**  to  "  b©  made 
erer  to  the  surviviiifT  children  of  his  late  brother,  John  Mac- 
Horine,  to  1^  equally  divide<l  amongst  them,  as  soon  as  the 
prot'eefla  of  his  estat^^  could  be  aaceruined,  realized  and  aetUedj 
by  Messrs  CoItiu,  Ainslie^  Copfie  and  Co.^  Cali^utta," 
whom  he  constituted  and  appointed  his  lawful  attomiea 
and  executors.  Administration  of  the  will  was  granted 
to  John  Cowie,  one  of  the  partner-?;  of  Colvin,  Ainslie, 
Cowie  and  Co.»  according  to  the  law  of  the  East 
Indies,  Mr  Henry  Cowie,  another  partner,  having 
enhiaequcntly  arrived  in  London,  applied  to  the  Com- 
missary of  Edinburgh,  and  was  coniu-med  CKecutor  to 
the  deceased,  who  had  left  certain  funds  (amounting, 
at  the  date  of  his  death,  to  £4574.  2.  2,,)  in  Seotlandj 
in  the  hands  of  Mr  Ilohert  Adanison,  writer  In  Dnni- 
frie.^  and  agent  there  for  the  British  Linen  Company's 
Banjc. 

Mr  Cowie  having  reaolved  to  remove  the  fund  in 
Mr  Adatn^n's  hands  from  Scotlaad,  the  Misses  Helen, 
Elizabeth,  Clarion  and  Martha  M'Morine,  the  family 
of  the  deceaied  John  M-^Morine,  the  residuary  legatees, 
and  Mrs  Martha  M'Morine,  their  mother,  and  A.  H. 
Maxwell,  Esquire  of  Portract,  John  M^Morine,  Es(|tare 
of  East  Glenarjn,  and  George  M^Morine^  Esquire, 
Liverpool,  iheir  attornies,  arrested  the  executry  funds 
in  the  hands  of  Mr  Adamson,  as  a  sum  due  by  him 
to  Mr  Cowie,  as  executor  of  Captain  M'Mome,  juris- 
dktmm  fumhmdiv  cama. 

Mr  Cowie  immediately  raised  a  multiple  poinding  in 
name  of  Mr  Adanison.  And  shortly  after,  the  Misses 
M']Morine  and  their  motherj  and  attomies,  executed  a 
summons  against  Mx  Cowie,  as  eTceeutor  foresaid,  con- 
cluding ihat  he  should  either  pay  over  to  the  Misses 
M'Morine  the  foresaid  sum  of  £4574,  2*  2.,  with  in- 
terest from  the  testator's  death,  **  suhjeet  to  sucii  de- 
duetions  as  may  be  necessary  or  proper,"  or  invest  it 
in  this  country  at  sight  of  the  Conr^  or  find  caution 
for  its  amount.  To  this  summons  defences  were  given 
in,  and 

Mr  Co^yn^,  pkadml  preliminary — 1,  This  action  isiu- 
competeiit.  An  &i've^im^ni  jurmUctmm /nntkinihi^  causa 
cannot  create  a  jui'istliction  in  the  courts  of  this  country 
against  an  executor  resident  in  a  foreign  country,  to 
the  effect  of  calling  him  to  account  here  for  the 'exe- 
cution of  his  office  :  Palmer  t^  Brown*s  trustees,  17th 
December  1830  j  9  S.  D.  and  B.  224,  2.  The  action 
being  for  payment  of  an  alleged  **  residue"  brought 
a^mt  a  foreign  executor,  is  incompetent  in  this  Court, 
and  can  onJy  be  institufed  in  tile  forum  in  w^Lich 
alone  the  executor  can  be  called  to  account  for  bis 
admini^tnition,  3,  It  is  equally  incompetent,  in  so 
far  as  regards  the  conclusions  for  investment  in  Scot- 
land, or  caution,  this  Court  having  no  jurisdiction  to 
regulate  the  adminigti'aTion  of  foreign  executors.  4. 
Tho  pursuers  Iiave  not  instrueted  any  title  as  beitig 
really  the  particji,  and  the  whole  parties  to  whom  the 
residue  b  bequeathed* 

The  Misses  Cowie  ami  others  pka^ied — There  can- 
not b^  a  doubt  that  the  Court  has  jurisdiction  in  re- 


spect of  the  arrestment  Jurmlkttanis  J^mdandm  cmm  of 
the  executry  funds  used  against  the  executor.  Tlie 
case  of  Palmer  r*  Brow^n*s  trustees  is  inapplicable*  Tlie 
rubric  of  tlie  report  is  inaccurate,  Ijecause  it  is  obviooi 
that  the  Courthad  jurisdiction  in  that  case,  andnmtittg 
more  was  decided  than  that  tlie  Court  of  Beiiioii  wu 
not  the  prtiper  or  expedient  forum  in  which  to  ctll  \U 
executors  in  that  ca-^e  to  account,  because  tliey  wm 
ready  to  account,  and  were  engaged  in  aocoundag  int 
foreign  foi-ura.  This  Las  been  decided  in  nmner(Ma 
other  cases.  But  in  none  of  them  was  there  any  dcwik 
as  to  the  jurisdiction  of  the  Court,  Besides,' ia  ilie 
case  of  Brown's  trustees,  there  were  no  executry  funds 
in  tliis  country.  The  fund  in  question  here  iB  in  iho 
hands  of  the  Coiu^t.  If,  however,  it  tnm  out,  when  tk 
mcnts  of  the  present  case  come  to  be  discussed,  that  tt 
w^onld  be  inexfiedient,  from  the  state  of  the  executry 
matters,  to  call  tliis  executor  to  account  in  this  couatrji 
the  Court  may  then  refuse  to  entertain  the  action. 

The  Lord  Ordinary  pronounced  tlie  following  mter- 
locutor: 

"  ^tA  December  1644,— Having  heflrd  particsVprDcuratorij-'ia 
peapect  of  the  process  of  nmltiplt^poinding  iastituted  bj  the  de- 
fender themaclve*,  and  P&f«rrod  to  in  their  defiances,  RepSiih 
def<3nce«  ao  far  as  prdimiiiary,  Pt^serving  the  objectioDs  to  \k 
title :  C\jnjoina  widj  llio  auid  action  the  said  proc^sa  of  nm\n- 
plepointiiiif^:.  Adam  son  i\  Cowie  and  others,  kho  in  thk  dj|y'i 
roi! :  And,  in  resptfct  tho  defen iters  intimate  their  lnt«Ql^  to 
rerhdm  a^^iinst  thi»  int-orloeator,  Finda  them  li&ble  in  expeiMii 
and  remits  the  nccount  thereof,  when  lodged,  to  ihu  ttuditer,  19 
lax:  the  same  and  report." 

Cowie  reclaimedp     At  advising, 

Their  Lordships  were  of  opinion  that  tliey  iindouM- 
edly  possessed  the  jurisdiction  requisite  for  supportiiif 
this  action,  but  that,  tu  holding  this,  they  limited  ihm 
decision  to  the  bare  preliminary  question  of  jurisdiction. 
That  tliey  did  not  propose  or  require  to  interfere  with 
the  decisions  in  the  case  of  Palmer  i\  Brown's  tniste@^ 
and  tlie  other  ca^s  to  the  same  etiect, — which  Trere  de- 
cisions not  in  questions  of  disputed  jurisdiction,  but  m 
questions  of  forma  compnttm^  i.  e.,  what  ivas  the  appro* 
priate  farttm  for  the  discussion  of  executry  claims.   AM 
that  the  efiect  of  the  Lord  Ordinary's  intftrlocutor 
no  bar  to  a  subsequent  finding,  upon  a  di^ussionoft 
merits  of  the  CJise,  that,  on  the  one  band,   it  wouM  1 
inexpedient  to  bring  the  executor  to  an  accountaaf  i 
the  Scottish  Courts;  or,  on  the  other,    to  reftist  W 
permit  him  to  carry  the  sum  in  question  out  of  fHan^ 
country.  ■ 

The  Court  accordingly  aflJwnd  to  the  interlocutor ofn 
the  Lord  Ordinary,  with  additional  expenses. 

Lord  Orditfary^  RobcTtson.— /or  Afr  Cowk,  I^otti  Adwat* 
(M*Netll)T  Altixonder  Duulop;  Cib^on-Ctoigi,  Dalziel  andBppdk 
W.S.,  A^^U. — Fnr  MiMt4  M'-Aforinr  and  others,  UnthiEdM 
MarslmU^;  David  Wel$li,  W,S^  A*;rnL~^.  CAtrA;— LJ.CJ 


m 


17th  Jmiwxrfj  18"i5i 
Secoku  DivtsioK. — (FX.*M.n.) 
No,  56.— James  ApaMi  W.S,,  Oaimant^  %\  Meaifi 
GowAxs  and  M*RoHai£,  Claimants. 
Competition  —  Bankrupt  —  Sequestration  —  pi--  tn^ 
gpnce — Arrestment — In  □  coinpcttfii>H  far  n 
widi  n  hank  at  th^  date  of  a  hamruprx  xfqa^it 
in  the  bankntpfs  name  for  mtma  ^ttM  aj^  Au  dit^mi'g^^l 
o  creditor  of  th^  hafikf^tf  ciltiiWw^f^^rvtfliet/flC 
a  debt  contracted  tidti^f^^^  l^Vi^4^{l0MlLct^i(iui| 
ddimift^  under  a  dutfimtti^n  ff  me  hmdtn^m^it  %  iA*  t^^^ 
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lee  (Mnd  ecmmisstoners  in  the  sequestration,  w%th  consent  of  tKe 
bankrupt^  previous  to  the  dischargey  the  Court  pre/erred  the 
latter. 

The  estates  of  John  Halley  and  Company,  distillers, 
and  of  John  Halley  and  David  Halley,  the  individud 
partners  of  that  company,  were  sequestrated  on  1 0th  May 

1827,  and  Archibald  Ross  was  appointed  trustee  thereon. 
An  arrangement  was  entered  into  whereby  the  trustee 
and  commissioners,  and  the  Halleys,  on  23d  January 

1828,  executed  a  disposition  by  which  they  disponed  the 
whole  sequestrated  property  to  certain  parties  as  trus- 
tees, of  whom  the  claimants,  Gowans  and  MH^obbie, 
were  the  only  acceptors,  for  the  purpose  of  paying  a 
composition  of  5s.  in  the  pound  to  the  creditors,  after 
clearing  off  the  preferable  claims — of  being  a  security 
to  certain  other  parties,  the  cautioners  in  the  composi- 
tion— and  for  payment  of  the  residue  to  Mrs  Elizabeth 
Allan  or  Halley,  wife  of  David  Halley.  The  bankrupts 
were  thereafter  discharged  on  1 9th  April  1828. 

It  appeared  that,  at  the  date  of  his  sequestration, 
David  Halley  had  a  deposit-account  with  the  branch 
of  the  Commercial  Bank  of  Scotland  at  Crieff,  and  at 
the  date  of  his  sequestration  there  was  a  balance  on 
this  account  of  £59*  17.  II.  in  his  favour.  It  appeared 
that  this  sum  had  been  overlooked,  and  remained  with 
the  bank  standing  in  David  Halley's  name  for  some 
years  subsequent  to  his  discharge. 

The  claimant,  Adam,  was  assignee  to  a  sum  of 
£106.  7.  7.,  being  the  amount  of  a  business  account 
incurred  by  David  Halley  to  Adam  and  Brown,  W.S., 
and  for  which  they  had  obtained  decreet  in  the  Court. 
The  account  was  incurred  by  Halley  subsequent  to  his 
discharge,  and  the  decreet  was  dated  26th  January 
1830. 

On  21st  April  1836,  Adam  used  arrestments  in  the 
hands  of  the  Commercial  Bank  as  debtors  to  David 
Halley.  The  Commercial  Bank  brought  a  multiple- 
poinding,  in  which  Adam,  Gowans  and  M'Robbie,  and 
Mrs  Halley  and  family,  claimed. 

Adam  pleaded — That,  in  virtue  of  his  decree  and 
arrestment,  he  had  validly  attached  the  fund,  and 
was  entitled  to  be  preferred  to  the  same  ;  and  in  re- 
ference to  Gowans  and  M'Robbie's  claim  he  pleaded, 
that  the  trust-deed  under  which  they  claimed  could 
not  compete  with  his  arrestment,  as  the  same  had  never 
been  intimated  to  the  holders  of  the  fund. 

Gowans  and  M'Robbie  used  arrestments  likewise, 
but  latterly,  admitting  that  their  arrestments  could  not 
compete  with  that  used  by  Adam,  they  gave  up  all 
claim  to  the  fund  in  virtue  of  their  diligence,  and 
claimed  it  as  trustees  under  the  foresaid  disposition. 

They  plectded — That  the  fund  had,  in  virtue  of 
Oavid  Halley's  sequestration,  passed  to  the  trustee 
thereon,  as  part  of  the  funds  of  the  estate,  and,  as  such, 
had  been  conveyed  to  them  by  the  trustee,  &c.,  in  virtue 
of  the  trust-disposition  in  their  favour. 

Mrs  Halley  and  family  claimed  the  fund,  and  pleaded 
— That  they  were  entitled  to  it  as  part  of  the  reversion 
of  the  sequestrated  estate. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  the  accompanying  note: 

**  I7th  Mardk  1849.~The  Lord  Ordmary  havingr  considered 
the  doted  leoord  and  whole  process,  and  heard  partW  procura- 
tan  and  made  avizandum, — Ranks  and  prefers  tlie  claimants, 
AodrsW  M'Robliie  and  John  Gowans,  to  the  whole  fond  in 
and  finds  them  entitled  to  expenses ;  and 


remits  the  account  thereof^  when  lodged,  to  the  auditor,  to  tax 
and  report. 

**  Note. — ^The  fund  tit  medio  in  this  moltiplepoinding  is  a  sum 
now  in  the  hands  of  the  Commercial  Bank  of  Scotland,  and 
which  was  due  by  the  bank  to  David  Halley,  as  an  individualj 
prior  to  the  sequestration  of  his  estates  in  May  1827. 

*'  On  this  fond  there  are  three  parties  competing.  Istj  Messrs 
M^Robbie  and  Gowans,  trustees  under  a  trust-deed  executed  by 
Archibald  Ross,  the  trustee  in  the  sequestration  of  the  estates 
of  John  Halley  and  Company,  of  which  company  David  Halley 
was  a  partner,  and  of  the  estates  of  the  individual  partnaii  Jomi 
and  David,  with  consent  of  the  commissioners,  and  by  John 
Halley,  and  David  Halley,  and  his  wife,  who  was  interested  aS 
liferentnz  in  certain  portions  of  the  estate  of  David  Halley, 
thereby  conveyed.  2d,  Mrs  Halley  and  her  children.  3^  James 
Adani,  as  in  right  of  the  firm  of  Adam  and  Brown,  Writers  to 
the  Signet,  creditors  of  David  Halley  and  his  wife,  in  a  debt 
contracted  subsequent  to  Halley's  discharge,  on  the  19th  April 
1828.  At  the  debate,  it  was  intinuited,  that  if  the  trustees  were 
preferred,  as  in  competition  with  James  Adam,  the  claim  for 
Mrs  Halley  and  others  was  not  to  be  insisted  in,  and  tiie  debate 
was  therefore  confine<l  to  the  question  of  competition  as  between 
the  trustees  and  James  Adam. 

**  For  the  trustees,  it  was  stated  that  they  did  not  insist  in  any 
objection  to  the  regularity  of  the  decree  and  diligence  founded 
on  by  James  Adam,  or  to  the  debt  in  the  decree,  as  having 
been  paid  in  the  manner  set  forth  in  the  answer  to  article  4  <^ 
Adam*8  revised  condescendence  and  claim,  being  now  satisfied 
that  payment  had  not  been  obtained ;  and  Cumber,  that  they, 
the  trustees,  did  not  claim  any  preference  in  virtue  of  the  ar* 
rcstments  which  they  had  used,  but  admitted  that,  if  the  oom« 
petition  had  fallen  to  be  regulated  by  the  diligence  of  the  par* 
ties  respectively,  Adam  would  have  been  entitled  to  be  pre« 
ferred. 

**  In  this  way,  the  only  point  that  remains  to  be  decided  is 
the  effect  of  the  trust-deed  m  fiivour  oi  the  claimants,  the  tms« 
tees,  and  whether,  in  virtue  of  the  disposition  and  assignation 
therein  contained,  they  have  right  to  the  fond  in  medio,  pre* 
forably  to  the  arrestment  used  by  the  claimant  Adam,  as  a  ' 
creditor  of  David  Halley,  in  the  hands  of  the  bank.  The  Lord 
Ordinary  is  of  opinion  &at  the  trustees  ought  to  be  preferred. 

**  It  is  beyond  dispute  that  the  fund  tVt  medSo  was  carried  by  the 
sequestration  of  the  individual  estates  of  David  Halley,  and 
was  vested  in  the  trustee  under  the  sequestration.  Then,  while 
the  sequestration  of  the  estates  of  John  Halley  and  Company, 
and  of  John  Halley  and  David  Halley,  as  individuals,  was  settled 
by  composition,  the  arrangement  was,  that,  in  addition  to  the 
caution  found  in  compliance  with  the  provbions  of  the  statute, 
the  whole  sequestrated  estates  should  (with  eonsent  of  Mrs 
Halley,  who,  as  before  mentioned,  was  interested  as  liferentrix 
in  certain  portions  of  the  estate  of  David  Halley,)  be  con- 
veyed to  trustees  for,  in  the  first  instance,  payment  of  the 
preferable  claims,  the  security  of  the  composition  to  the  credi- 
tors, and  the  relief  of  the  cautioners.  It  was  upon  this  fboting 
that  the  composition  was  accepted  of;  and,  accordingly,  upon 
the  2dd  Januaiy  1828,  before  Uie  sequestration  was  lm>ught  to 
an  end,  and  the  bankrupt  David  Halley  discharged,  a  deed  was 
executed  by  the  trustee  under  the  sequestration,  in  whom  the 
whole  sequestrated  estates  were  vested,  with  consent  of  the 
commissioners,  and  by  Mr  and  Mrs  Halley,  conveying,  assign- 
ing, and  making  over  these  estates  to  the  nominated  trustees. 
Certain  of  the  trustees  accepted  and  acted,  and  an  attempt  to 
have  the  trust-deed  reduced,  in  respect  of  the  partial  accep- 
tance only,  fUled.— (Halley  v.  Gowans  and  others,  20th  Febru- 
ary 1840;  Dunlop,  vol.  ii.  p.  623.)  The  accepting  trustees 
went  on  in  the  management,  and,  as  the^  allege,  have  come 
under  engagements  or  made  advances  which  will  exhaust  the 
whole  trust-f^nd,  and  inter  alia  the  fund  in  the  Commercial 
Bank,  which,  as  being  part  of  the  sequestrated  estate  of  IHvid 
Halley,  was  assigned  and  conveyed  to  them.  It  is  true,  no 
doubt,  that  no  intimation  was  given  by  the  trustees  to  the  bank 
of  the  disposition  and  assignation  in  their  fkvour.  But  does 
that  circumstance  make  room  for  the  arrestment  at  Adam's  in* 
stance  on  a  debt  contracted  bv  Halley  subsequent  to  the  date 
of  his  discharge?  The  plea  that  it  does  was  rested  upon  the 
allegation  of  Halley's  having  been  reinvested  in  his  estate  by 
his  discharge,  following  on  the  composition-contract,  and  the 
termination  thereby  of  the  sequestration.  Here,  however,  it  is 
oferiooked  that,  by  the  mode  in  which  the  sequestration  was 
elosed,  and  which  was  a  perfocUy  legal  and  compttest  one, 


(Bell'9  Com.  voL  ii.  p.  46 1^  and  easea  cit^)  HftUej  Irtily  never 
was  relnvcati:^  m  hia  ufi|^na]  ri^ht  to  tbut  F«rt  of  the  8<eiiuei- 
tTAted  estAte  whicli  beloiiipLnJ  tuHim,  it  having  boen  cooTcyetl  by 
the  truatee  in  whom  it  wai  YCstcc]  (aJthougli,  no  doubt,  Hallcy 
and  Mrs  Halloj  wpre  also  parties  to  the  conveyance;)  to  the 
claimant !s  the  trust eea  in  the  tnist-tJeed.  The  right  of  these 
trust^s,  therefore,  it  is  apprehended,  stands  ujKin  the  right  of 
the  trnfltee  in  tho  eequcstration^  and  aa  the  fund  »  mt!/iio  was 
Tested  in  Itim,  and  Mej/  are  assij^etl  and  tmnsfetrocl  into  his 
right,  no  intimation  was  necessiiry  to  perfect  the  right  of  the 
truflteea,  whether  as  ajyainst  Hniley,  or  against  any  party  elaJTii^ 
ing  through  Halley  a»  liis  dehtt^r,  and  attempting  to  attach  the 
fund  by  arr«*stinvnt,  which  diUgt^nce  can  be  of  no  cffljcacy  except 
Upon  the  assumption  that  JlaUey  had  Ix^en  rouietated  in  hie 
original  right  to  the  fund,  and  it  had  thereby  come  to  be  a^n 
vested  in  him  ,  for  it  is  only  as  through  Htdley,  and  in  his  right, 
that  the  fund  could  bo  reached  by  the  diligence  of  his  creditors. 
In  any  question  vith  such  parties,  the  trustees  have  the  beneiSt 
of  the  completed  right  of  the  trustee  In  the  seque«itration,  which 
was  goof!  jigaliij*t  IlnHey,  or  any  one  clain^ng  through  him,  and 
into  which  right  they  were  asaignod. 

^*  It  is  thought  to  be  no  sufficient  answer  to  this  Uy  say  thftt 
Adam,  or  any  other  creditor,  sodng  that  the  sequestration  was 
terminated  by  a  corn i>o«ition'Con tract,  and  HiJley  discharged, 
they  were  ontjtied  to  hold  tliat  the  right  of  the  trustee  had 
ceased,  aid  that  IlaUey  was  reinvested  in  his  estate,  and  tliat, 
finding  the  fund  standing  in  his  name,  with  no  intLmatioii  of 
any  new  tran&ferentu?  of  it  hy  liim,  they  wer\^  warranted  in  re- 
lying upoD  it  being  hi^  and  open  to  their  diligence^  It  may  be^ 
that  where  a  aeque^tration  is  tenuinatcd  by  a  composition- 
contract,  the  usual  conseq^uenc^  is,  that  the  funds  return  to  the 
bankrupt,  and  he  is  rein  Tested  in  his  origioal  right ;  but  that 
Is  not  necessarily  the  aaae.  On  the  contrary,  mattera  may  be 
&rrange<l  in  the  way  which  here  actually  took  place.  The 
sequeatrateil  estate  may  never  fall  back  into  Iha  p^^'pson  of  the 
bankrupt.  Tlie  trustee**  right  may  be  tranaferred  to  others  for 
behoof  and  security  of  the  creditors  and  cauLii»jeri,  and  tho  re- 
inveatiture  of  the  baiikrupt  thereby  prc*%^entetl,  And  this  bein/r 
go,  it  is  the  huflincss  of  individuals  coriimcting  or  deahnfr  with 
the  bankrupt  to  ascertain  how  the  facts  stand,  and  if  they  do 
not,  they  have  themselves  to  blame.  In  the  present  in^itancc, 
fh>tn  the  nature  of  Adam  and  Brown's  c**nnection  with  the 
bankrupt,  it  can  hardly  he  suppoae<l  that  the  partnen*  of  the 
tympany  were  not  aware  of  the  terms  on  which  the  compoaltiiin 
had  been  a^ree^l  to.  But  granting  it  were  otherwise,  the  Ixird 
Ordinary,  for  the  reasimf  he  has  assigned,  thinks  that  Adam's 
claim  corniot  be  suatuned  in  competition  with  that  of  the  trus- 
tee," 

Adam  reclaimed.     No  appearance  was  ma  tie  for  Mrs 
ITaltey  tn  the  Inner- House, 
At  advising, 

Lorfi  Jusdre'Vlfj-k. — After  full  consideration  of  this  case,  I  am 
Mtisflctl  with  the  gTouod  of  decision  stated  in  the  note  of  the 
Lon)  Uitlinary,  There  is  a  complete  conveyance  and  assigna- 
tion by  the  trustee  and  cornmistiioners  of  al!  the  sequestrated 
cttatG  to  certain  persona  primarily  for  bchoiif  of  the  cautioners, 
who  were  to  guarantee  |»ayment  of  the  compof^ition  offered  by 
the  bankrupt*  The  sequestrated  estate  was  then  vested  in  the 
trustee^  not  in  the  bankrupt,  ami  this  conveyance  is  completed 
before  the  sequestration  is  rccaltedt  and  is  a  condition  on  which 
the  recal  proceeded.  I  am  of  opinion  that  the  right  and  title 
of  the  trustee  having  been  effectually  made  over  to  the  rcspon* 
dents,  no  right  or  title  to  the  fund  in  qnestioo,  after  the  recal 
o'^  the  sequestration,  emerged  to  the  bankrupt^  which  can  bo 
available  to  any  subsequent  cretlitor  as  a  ground  of  arrestment, 
or  of  any  other  diligence.  Intimation  to  the  hank  wa*  not 
necessary,  for  the  right  ha*l  passed  to  the  trustee,  and  had  been 
by  him  assignctl  and  conveyed-  The  right  of  the  respondents 
ii  n»  good  as  if  they  had  obtained  an  aasignation  fW)m  the  trus* 
tee  in  the  course  of  realizing  the  Bequestrnted  estate.  It  U 
quite  tnie  that  a  recal  of  a  aequefltration,  utnler  the  former  sta- 
tute, on  a  eompa*it ion-con tnicti  di^i  gtmerally  speaking,  vest  the 
bankrupt  again  in  all  the  property  which  the  trustee  ha/1,  and 
tliat  ground  of  claim,  if  ftOlowed  by  possession  by  the  banknipt, 
and  if  the  assignees  hod  choftcn  to  neglect  their  rights  and  inte- 
rests, and  permit  tmch  possession,  might  bo  sufficient  to  enable 
suhsequf^nt  creditors  to  atlsch  luch  funds.  Or  again,  if  no 
notice  had  tieen  given  to  the  bank,  a  payment  by  them  (tfma 
.^  to  thn  bankrnpt  might  have  been  projected/  But  these 


cases  are  not  before  us.  The  assignees  claim  the  flmd  m  vn^n^j 
conveyed  to  them  by  the  assignation  fn^m  the  trustees  I  tuu  of 
opinion  that  that  assignation  was  eflTectual,  and  the  baakropt 
having  been  previously  diveateil  by  Ibrce  of  the  statute,  tbere 
was  no  necessity  for  Jntiination  to  the  hank,  in  whose  books  ibo 
sum  stood  in  the  name  of  the  bankrupt.  This  being  ao^  aod 
the  ri|£ht  to  the  fund  being  uirried  by  the  a^iguation,  Ih&dS 
gence  of  arrestment  was  ineffectual  and  inoperative,  ulhesme 
did  not  belong  to  Hatley.  I  am  of  opinion,  therdbre,  that  f« 
should  refuse  the  reclaiming  note. 

Lord  M^tlti?ifn.—lii  this  multiplepoinding  there  are  tw«  diia- 
ants  on  the  fiind  in  mcdk\  a  sum  lodged  hy  Davit!  Halley  in  !»i 
own  name  in  the  Commercial  Hank  prior  to  his  §eqtteitnitt<n 
in  May  1827,  It  is  claim e<!  by  M*Kobbie  and  Goirim,  wlia 
state  that  Halley  and  his  creditors  agreed  to  settle  by  wtj  d 
composition,  and  that  it  was  part  of  ttiid  trance tioa  that  tb 
estate^  heritable  and  moveable,  of  the  bankrupt,  shonWbf, 
over  to  them^  as  trustee*  for  the  cautioners  for  thecomj 
and  the  reversion  was  to  go  to  Mn$  Halley,  for  herself 
dren.  Accordingly,  in  January  1828»  while  the  seqnestntiaa 
still  subBisted,  the'  trustee,  with  consent  of  the  coiumi^ioDfli, 
and  Mr  and  Mrs  Halley,  miuie  the  conveyance  to  them  in  tb^ 
terms  and  for  these  puriioses.  On  the  other  hand,  tlit;  ftmJ  h 
cjainied  by  Mr  Adam,  a  creditor  of  Halley'**  in  virtue  tjf  in 
arrestmeut  used  by  him  in  the  hands  of  the  bank  in  IB36;  sot! 
while  this  diligence  is  unobjectiomihle  in  it,sell^  he  maintiini 
that  It  secured  this  as  a  sum  due  to  Hidlcy,  and  ufcounelis^ 
for  his  debts,  which  ha^i  nut  been  taken  possession  of 
cautioners,  ^nd  who  had  not  so  much  as  intimated  tbok, 
nation  to  the  bank*  To  support  this  view  it  was  mi 
that  the  process  of  setiuestration  was  merely  a  burden  on 
bankrupt's  right,  bo  thatj  wheu  tlie  sequestration  was  rctalW 
a»  to  the  proper!^  which  was  Bcquesttated,  the  batikrupt'irigk 
revived,  aad  he  was  reinvested  in  it,  just  as  if  no  sequettivtiia 
had  ever  occurred.  TJii^  happened  in  April  1828,  when  tb^pn^ 
cess  of  sequost ration  was  rctaillcd,  and  thus  the  arrestmenU  attb*- 
quent  in  dale,  for  HaUey's  debt  was  goori  But  I  do  uot  hM  i\M 
sequestration  merely  operates  as  a  burden  on  the  baukniplt 
right.  The  act  of  sequestration  transfers  to  the  tmsiee  the  M. 
property  of  aK  moveable  subjects.  This  fund  waa  vested  iailn 
trustee  by  the  act  of  the  law,  without  assignation,  andwjwnlhfl 
sequestration  was  put  an  en!  I  to,  and  when  the  bankrupt  wiioM 
of  course  be  reinveste^t,  or  in  tittilit  to  be  sov  (as  the  ca*i'  m^j 
be,)  with  bis  own  pro[x>rty«  in  so  far  as  then  in  the  baiidsof  iV 
trustee  undisposeil  of,  the  bajikrupt  clearly  in  the  preseut  ^m 
coi^d  acquire  no  projK»rty  which  bad  been  previoui^ly,  thwi 
months  before^  the  suliject  of  couYcyance  by  the  irusi^e,  iadflwl 
merely  dlssposed  of  by  the  trustee,  hut  wiih  the  consent  of  tfct 
bankrupt  hime+df,  antl  as  the  condition  on  which  he 
his  discharge.  Tliei^*  trujattit's  hold  ihitt  property,  not 
veyatice  0*om  the  liankrupt,  but  by  a  conveyance  from 
tee,  who  was  at  the  lime  fully  n?sUx|  in  the  fund,  with  ihff  (**- 
sent  of  the  commisflioncrs ;  and  although  it  may  be  tliai Jfei 
title  wa«  not  complete*!  by  intimation  to  the  Imnk  at  " 
of  the  conveyance,  for  thebesit  of  all  rcasonSj  that  it  was 
perly  concealed  by  Halley  frt»in  his  ercditorj^  yt-t  this 
aifect  only  rights  flowing  from  the  trusteej  or  the  Jjank,  boli^ 
one  from  the  bankrupt;  and  the  title  is  now  conipeteiit  bypro^fl^ 
tioQ  of  the  claim  in  this  process ;  and,  at  aU  eventSr  tbe  lisM 
was  sucii  a«  might  be  eompleteil  if  there  was  tio  udd " 
mentt  a^d  quite  sufficient  to  protect  the  fund  from  be 
rted  off  as  a  part  of  the  funds  of  Halley  by  a  cretiitor  of 
This  it  clearly  waa  not,  as  it  wtLS  not  in  the  person  of  tli0 
tee  when  the  eequej^tratlon  was  recalled,  wheu  it  baUcgeillJi 
ejjtatc  at  that  periotl  in  the  person  of  the  trustee  bocaJwr  tfct 
property  of  the  bankrupt.  In  ahoft,  he  was  divested  of  ito> 
fund  when  his  eistatc  was  sequestrated,  imd  he  never  wai^  eitli« 
specially  or  by  implication,  reinvested  in  it,  it  having  bwfn  m* 
sigjted  to  the  other  claimants  prior  to  this  by  the  trustee  m\m 
in  full  right  of  it,    I  am  for  adhering  to  the  inwrhJctdor.  ^^ 

Lord  MoHereiff',-^1  am  of  tliu  same  opinion*  ^ince  th«  M^ 
ing  I  have  again  read  the  I.ord  *  »rtliiiary*g  note,  and  am  i*^ 
fletl  with  the  grounds  on  which  he  puts  the  ciust*.  It  msj  I* 
very  true  that,  under  the  former  bankrupt  statute^  Uicr  p»r$j 
sequestrated  is  reinstated  by  a  recal  of  the  w?questr»ti<TOt  ^ 
tliat  will  not  alter  the  state  "of  the  case  where  ihe  pn>p«ft?  *• 
made  over  by  the  tnistoe  to  a  third  party  befbro  the  dischirt* 
is  granted.  That  was  the  case  here^^^y  the  leqiwetratiuin  »J* 
whole  estates  of  the  pwiies  are,  ^mxAAa/^bft^hmv^  J*^ 
property  can  only  be  MmmW^ti^iSi^l^tm^^  ^^ 
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it  was  taken  ont  of  the  trustee  by  a  disposition,  and,  eren  ad- 
mitting Mr  Bellas  argument  to  be  sound,  it  was  only  what  re- 
mained in  the  trustee  at  the  date  of  the  discharge  that  could 
bebng  to  the  bankrupt.  I  do  not  think  Adam's  knowledge  or 
ignorance  of  this  trust-disposition  is  of  any  consequence.  A 
case  might  have  occurred  where  the  knowledge  might  have 
been  of  consequence,  out  I  do  not  think  it  material  in  the  pre- 
sent case. 

Lord  Cockburn. — I  am  of  opinion  that  the  interlocutor  is  right, 
and  this  upon  the  grounds  on  which  the  Lord  Ordinary  has 
placed  it.  The  bankrupt  was  dirested  of  the  fiind  in  question, 
as  of  all  his  funds,  by  the  sequestration ;  and  the  question  is, 
was  he  ever  so  reinrestod  as  that  his  property  could  be  attached 
by  the  diligence  of  fViturc  creditors?  I  think  he  was  not.  Be- 
fore the  sequestration  was  recalled,  or  the  bankrupt  discharged, 
and  while  his  whole  property  was  vested  in  the  trustee,  an  ar- 
rangement, of  a  perfectly  l^gal  character,  was  made,  by  which, 
so  far  from  re-assigning  to  the  bankrupt,  the  ftmds  were  conveyed 
to  the  cautioners  for  his  composition,  with  a  destination  of  the 
reversion,  if  there  should  be  any,  to  his  wife.  The  mere  fact 
that,  after  this,  the  sequestration  was  recalled,  and  the  bankrupt 
discharged,  implies  no  reinvestiture  of  him.  If  it  did,  this  would 
equally  be  implied  in  every  case  where  a  conveyance  of  the  estate 
to  a  third  party,  such  as  composition  sureties,  had  taken  place 
under  the  sequestration, — a  result  contrary  to  the  understanding, 
and  indeed  to  the  positive  contract  in  innumerable  cases.  It  is 
said  that  there  was  no  intimation  to  the  bank  of  the  assignation 
to  the  cautioners  and  the  wife.  But,  if  it  be  true  that  the  bank- 
rupt had  been  divested,  there  was  no  necessity  for,  and  indeed 
no  competency  in  any  such  intimation.  If  the  property  be- 
longed to  the  creditors,  and  was  held  by  the  trustee  fcr  their 
behoof^ — had  they  not  power  to  give  away  what  was  their  own  ? 
If  their  doing  so  be  illegal,  a  different  sort  of  a  case  would 
arise.  But  the  arrangement  is  admitted  to  have  been  quite 
correct.  And  if  it  be,  I  cannot  comprehend  how  a  conveyance 
by  the  creditors  to  the  sureties  can  operate  as  a  reconveyance 
to  the  bankrupt.  That  this  mbney  h'ld  been  allowed  to  stand 
in  his  name  at  the  bank  is  immaterial.  A  bankrupt  may  have 
had  property  scattered  in  his  own  name  all  over  the  world. 
But  the  sequestration  vests  it  all  in  the  trustee ;  and  if  it  be 
disposed  of  under  the  sequestration,  the  recal  of  the  sequestration 
will  not  make  it  his  again.  It  is  said  that  his  radical  right  re- 
vives. So  it  does  quond  whatever  property  remains ;  but  it  does 
not  revive  to  the  effect  of  undoing  the  composition  -contract, 
and  giving  him  a  title  to  whatever  may  happen  to  have  been 
left  standing  in  his  name,  but  which  had  undoubtedly  fallen 
under  the  sequestration.  The  case  of  a  discharged  bankrupt 
being  allowed  to  resume  possession  of  what  was  once  his  pro- 
perty, and  to  mislead  strangers  by  dealing  with  it  as  his  own, 
is  not  before  us,  because  no  such  facts  occurred.  As  there  was 
a  defect  in  the  bankrupt's  title,  and  Mr  Adam  has  thus  arrested 
what  did  not  belong  to  his  debtor,  it  is  unnecessary  to  consider 
the  objection  that  he  was  aware  of  this  defect.  His  ignorance 
could  not  create  a  title  in  the  bankrupt.  If  any  thing  were  to 
depend,  however,  upon  his  knowledge,  the  fiict  would  require  to 
be  ascertained. 

The  Court  cMered,  with  expenses. 

Authorities  for  €k)wans  and  M'Robbie. — Bell's  Com. ,  470, 
472.  Crawford,  6th  July  1676;  Diet.  7171.  Dingwall,  6th 
June  1822.    Gordon,  5th  Feb.  1824 ;  Ersk.  iii.  6,  16. 

Lord  Ordinary,  V^ood.— Act  G.  G.  Bell,  Pattison ;  Party, 
Agent.— Alt,  Rutherfurd,  Patton;  David  Gray,  S.S.C.,  Agent.'- 
R.  CZerJk.— [FX.M,H.] 


17th  Jantutry  1845. 
SccoND  DiYisiON. — (F.L.M.H,) 
No.   57. — ^Messrs  Macmillan   and   Grai^t,  Pursuers^ 
V.  Dr  James  Wishaet  and  Johnston  Dalziel,  De- 
Jtndtrs, 

Bfandate — Agent  and  Client — Expenses — A  partg  found  liable  in 
pcmmaU  of  an  agenft  aecownt,  where,  though  there  wa$  no  proof 
ojtxpreu  employment,  he  was  held  to  have  acted  so  aa  to  lead  the 
agtntM  to  believe  amd  relg  on  him  as  an  emphger. 

Pn)of-*Oath  on  Reference — Opinion,  Where  an  individual,  in  his 
nkposititmf  gives  an  optatofT  in  point  of  law,  the  Court  is  entitled 
mml  hmd  io  correct  it  if  wrong. 


Messrs  Mftcmillan  and  Grant,  S.S.C.,  had  conducted 
a  defence  for  Dr  James  Wishart  and  a  Mr  Kelly,  to  an 
action  at  the  instance  of  a  bankrupt,  John  Mackenzie, 
t^nant  in  Scatwell,  and  had  obtained  for  them  a  decree 
of  absolvitor,  with  expenses.  Macmillan  and  Grant, 
in  November  1843,  brought  an  action  against  Wishart, 
and  against  Dalziel  (a  bankrupt)  as  heir  to  Kelly,  who 
had  died,  for  payment  of  an  account  of  £41.  14  4. 
for  conducting  this  defence.  The  account  commenced 
on  4th  June  1835,  and  terminated  on  28tb  November 
1839. 

Wishart  lodged  defences,  in  which  he  pleaded  that 
the  account  was  prescribed ;  that  the  pursuers  had  not 
acted  on  the  employment  of  the  defender,  and  that  the 
account  was  not  resting-owing. 

The  Lord  Ordinary,  on  llth  June  1844,  in  respect 
the  account  libelled  on  was  ex  facie  prescribed,  found 
that  resting-owing  could  only  be  proved  by  the  defen- 
der's writ  or  oath,  and  appointed  the  cause  to  be  en- 
rolled, that  the  pursuers  might  state  whether  they  de- 
sired 80  to  refer  it.  The  pursuers  having,  by  a  minute, 
referred  to  the  oath  of  the  defender,  Dr  Wishart,  the 
truth  of  the  whole  facts  set  forth  in  the  record,  and 
generally,  whether  the  debt  libelled  was  resting-owing 
to  them,  the  Lord  Ordinary,  by  interlocutor,  of  12th 
July  1844,  sustained  the  minute  of  reference,  and  ap- 
pointed Dr  Wishart  to  appear  and  depone  thereon. 

Dr  Wishart,  in  his  examination  on  oath,  deponed, 
inter  alia,  that  the  summons  had  been  served  upon 
hin^ ;  that  he  was  aware  the  action  had  been  defended  ; 
th^t,  when  in  Edinburgh,  he  had  called  on  Macmillan 
and  Grant,  and  conversed  with  them  about  the  case ; 
that  he  had  then  taken  the  process  to  his  hotel,  and  kept 
it  for  some  time,  and  returned  it  to  Macmillan  and 
Grant ;  that  he  had  observed  the  defences  were  in 
Kelly's  and  his  joint  names,  and  that  he  had  not  re- 
monstrated with  any  one  on  observing  this ;  that  he  had 
given  Kelly  an  account  due  by  Mackenzie  to  him  for 
medical  attendance,  that  it  might  be  used  id  defence  to 
Mackenzie's  action  ;  and  that  he  thought  he  was  not  in- 
debted to  the  pursuers  in  the  sum  concluded  for  in  this 
action,  as  he  never  employed  them  in  any  shape. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  the  accompanying  note  i — 

*<  Uih  November  1844.— The  Lord  Ordinary  having  heard 
counsel  upon  the  import  of  the  oath  of  the  defender  on  the 
pursuers'  reference  to  him, — in  respect  that  the  statement  and 
admissions  of  the  defender  in  the  said  deposition  are  suflScient 
to  establish  that  the  defender  became  legally  responsible  to  the 
pursuers  for  their  legitimate  charges  in  the  account  libelled  on, 
and  that  the  same  is  still  resting-K)wing,  Finds  the  oath  affirma- 
tive of  the  reference,  and  therefore  repels  the  plea  of  preecrip- 
tion  and  the  other  defences  urged  for  the  defenders,  and  decerns 
in  terms  of  the  libel :  Finds  the  pursuers  entitled  to  expenses, 
as  the  same  may  be  taxed  by  the  auditor,  and  decerns. 

**  Note. — ^When  the  defender  swears,  towards  the  conclusion 
of  his  deposition,  that  he  does  not  think  that  he  is  indebted  to 
the  pursuers  for  the  account  libelled  on,  his  deposition  is  not  so 
mudi  a  matter  of  testimony  in  point  of  fkct  as  an  opinion  in 
point  of  law,  which  the  Court  is  entitled  and  bound  to  correct  if 
it  be  wrong.  The  Lord  Ordinary,  accordingly,  does  not  wish 
to  impute  any  mala  Jides  to  a  person  like  the  defender,  in  a  re- 
spectable station,  and  of  honourable  repute  in  his  sphere ;  but, 
looking  to  the  whole  statements  together  by  the  defender  on 
oath,  he  is  of  opinion  that  the  party  has  fidlen  into  a  mistake 
as  to  his  liabilitv,  which  cannot  receive  eflbct  ftom  the  Court 

**  The  fiicts  of  the  case,  as  now  established  by  the  defender's 
oath,  are  these: —  litiToH  h\  * 

**  1st,  That  the  defender  was  cite^'ilr  mSo^efender  along  with 
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Kelly  in  1835,  in  arv  nction  before  the  Court  directed  against 
ham  anil  AlcJtanfkr  Kelly  jointly, 

**  2d,  That  he  hful  no  other  agcnta  than  the  pursuers  to  do- 
fend  him  li^'aiuat  that  at'tion. 

^  "  3fi,  That  he  gave  Alexander  Kelly,  bis  co-dc?fen«tcr»  when 
cit«d,  a.  tiopy  of  an  account  due  to  himself  mdiFidajiUy  by  th« 
pursuer,  in  order  to  found  a  claim  of  c^mptmniion  thereon  for 
hifl  protecHon,  i*'hieh  coimter-aecount  wfia  transmitted  to  the 
present  pursuera,  as  law-agents,  agreeably  to  the  purpose  for 
vhich  it  wa4  <Jclivered,  a^  waji  in  due  courso  produced  ia 
process. 

*'  Mk,  Tliat  while  the  proceedings  libelk'd  on  were  in  dep«rn- 
dcnct^  the  defender  eame  to  Edinburgh  on  other  buainess  in 
1B36,  and  liad  uco  interviews  perijonaUy  with  the  pursuers,  and 
raoeireU  from  t]i4>m  tije  process  for  the  pur|K)^e  of  ix'ryaalj  the 
papers  therein  of  eourse  shewing  tbo  proceecjings  conducted  in 
hia  name,  us  well  as  that  of  Kelly,  and  that  the  defender  mrtml 
h^me  the  prw^es/i,  and  returned  it  to  the  agents  without  remark. 

"  aiA,  fhnt  the  defender  while  in  Edinburgh  rt*ceived  a  letter 
from  the  pureijers,  dated  5th  August  1336,  siit-eially  alluding  to 
hia  counter-claijns  in  the  proeci*ii,  and  requiring  hmi  to  cull  on 
the  pursuers  to  giTc  explanations  as  to  his  eounter-ckims,  which 
he  did. 

*^  Stkf  That,  in  none  of  the  said  interviewii,  nor  on  any  other 
occasion,  did  the  defender  ever  infonu  the  pursuers  that  he  was 
not  interested  in  the  suit,  and  was  not  to  incur  the  ordinafy 
liability  imposed  on  all  parties  for  whose  behoof  appearance  is 
enteretl,  and  expenses  profea^ionaUy  incurred  by  law-agcnta  in 
a  court  of  jn.^tice.  lie  h  interrogated,  *  If  he  told  Mactnillun 
iind  Grant  that  they  were  not  to  look  to  liira  for  payment  of 
the  ejroenses  of  said  process  ?  Bepones,  ThtU  he  doet  not  rtxifii&ct 
a  dnffh  thing  ahout  iL' 

*'  these  facts  clearly  appear  to  the  Lonl  Ordinary  to  esta- 
blish empffipfiEnt  of  the  pursuers  by  the  defender,  or  hy  his 
authority  ;  or  at  least  they  establish  that  the  defender  so  acted 
towards  the  pursuers  as  to  lead  them  to  bt^IicTe  and  rely  on 
him  as  one  of  their  employers,  on  the  principles  recoaruiKed  in 
the  analog^jus  ca,^3  of  Ross,  Baron  Hume's  Decisions,  p.  350 ; 
Campbell,  listh  May  1821 ;  and  Young,  28th  May  18^3. 

**  On  the  whole^  looking  to  the  manner  in  wbieli  business 
between  agent  and  client  is  conducted— that  formal  mandates 
are  seldom  takeu--and  that  the  authority  and  acquiescence  of 
the  client  in  the  agent's  employment  are  (,^*nerally  matter  of 
inference  frocn  the  conduct  and  proceeilitig:?  of  the  parties,  the 
liord  Ordinary  should  hold  it  a  precedent  that  mi^ht  lead  to 
much  injnstice  and  had  faith  if  any  doubt  were  entertained  as 
to  the  legal  responsibility  of  the  defender,  upon  the  facta  fiiirly 
admitted  by  himself  in  the  pn-sent  instance.  Upon  the  com- 
munications  made  to  himself  personally  by  the  pursuers,  and 
not  objected  to  or  dijsclalmt^,  he  does  not  seem  to  have  the 
shadow  of  a  case,  except  by  alleging  that  A*;  tlid  not  rmd  the 
process  when  he  got  it  from  the  pursuers  and  carriwl  home  Lhc 
papers.  But  it  is  not  in  the  mouth  of  a  party  to  set  np  sueh 
Bil  QXCtlse,  whieh»  if  sustained,  would  render  nugatory  cTcry 
iJPBaiution,  and  the  most  explicit  comrauuications  an  atent 
ctmM  make  to  a  client." 

Dr  Wishart  reclalraed,  Heniaiiitained  that  the  pur- 
iuers  had  been  employed  by  Kelly,  who  was  the  prin- 
cipal party ;  and  that,  at  any  rate,  he  should  not  be 
liable  for  the  expeose  of  both  Kelly's  defence  and  his 
own* 

At  advising, 

fxird  ^^rfifP^n.^Jf  the  defender  admits  that  Kelly  wm  tlie 
pnticipal  party,  he  admits  that  he  was  a  pnrty  likerfae,  though 
not  perhaps  the  principal  one.  The  pursuer*^  conduct  a  proccM 
for  both  pjinieK,  and  rjaiu  their  casts  I  think  this  defender** 
conduct  makes  him  liable.  He  docs  not  disallow  the  employ* 
Bieut,  but  consults  with  the  agents  in  the  management  of  tlie 
case. 

Lfird  MoFia-ciJf.—t  nerer  saw  any  thing  more  free  from  doubt. 
This  party  holds  com miuiieat ions  with  Kdly  as  to  their  defence* 
If  Kelly,  the  party  who  wrigtc  to  the  ptir^ncTS,  expresaly  au* 
tUorizes  them  to  act,  tlm  party  certjdnly,  by  his  actions,  has  ao 
knowledgpfl  himself  as  a  defender  ;  and  a£\^T  the  pursuers  get 
decree  of  absolvitor  tbr  both  defenders,  it  will  not  do  for  this 

fender  u>  mm  round  and  aay  they  had  no  authority  forgetting 
t  Xl  li  clear  liiit  defender  allowed  the  pursuert  to  suppose  be 


er^^ 


was  a  defender,  and  gave  infurmation,  so  that  a  plea  of 
sation  was  stated  for  him  in  the  eaae» 
The  L^rd  Justice-  Cferit  and  Lord  Codchum  concurred* 

The  Court  adhered  to  the  Lord  Ordinary's  int 
cutor,  and  found  the  defender,  Wishart,  Uabte  in  addl* 
tlonal  e.\ pennies. 

Lord  Ordmary,  Cuninghame.— Ac*.  PypCT,  Monctfdff*  Fsitr, 
AgmL<i.—AlL  G.  G.  Bell,  Pattison:  Robert  LaidUw.  B.BjL 
A^enL— II.  ChrL—\F.LMM.2  •  ^ 

17 th  January  1845.  ^^^^ 

SEc:o?ri}  Divtsioir.^F.L.Af.II.)  ^^^H 

No,  58. — John  Doxald,  Parsuet,  v.  Joxni  Hast, 

Dejhickr, 

J  ury  Tri  al — Wi  tness— Non  -  A  tten  dance^  The  Cmrt^n^upai^ 
v'fiO  did  not  tttteml  fifi^  ying  cittd  (o  Qp/Jtar  as  a  tcitnem  m  a 
Jnr^  trial,  in  the  siim  of  £20,  with  de  f^rpcnsis  of  the  psraar  rf 
ike  trmf,  v*ho  attcndea  ut  a  proof  r^hitive  to  the  ctimt  qft^ma^ 
ihm  Court  ml  iM'tntf  satijtjittl^  on  ittvejftiij<}tir>n^  thtit  the  i/iHiiytomfim 
aUfgtd  by  the  witm-sn  UHismrh  as  £tr  havt prer^ted  his  att&Mkm». 

Incidental  point  o<;curring  in  case  reported  mmitt 
vol,  xvi,  p,  543i 

Mr  George  Hutcheson,  town-clerk  of  Renfre\r»   w«j 

cited  by  both  parties  to  attend  as  a  witness  at  ihe  jury 
trial,  Donald  v.  Hart,  tried  before  the  Lord  Ju^iiec^ 
Clerk  on  the  Gth  instant,  (6tli  July  Ifc!44.}  He  did  nm 
appear  when  called ;  but  a  Mr  Gibson  appeared  &iid 
swore  that  he  had  seen  Mr  Hutcheson  that  morning  in 
Princes'  Street,  Edinburglu  In  consequence  of  Hii 
non-appearance,  (thougli  cited  on  letters  of  firat  mtd 
second  diligence)  an  order  was  served  upon  hi  in,  ordain- 
ing him  to  appear  at  the  bar  of  tlie  Court  on  the  Hth 
instant. 

Having  attended  that  day  at  the  bar  of  the  Court,  tli# 
Solicitor* General  explainefl,  on  his  behalf,  thai  he  hai 
intended  no  disrespect  to  the  Court  by  bis  non-atteod* 
ance  at  the  trial;  that  having  come  to  Glasgow  ou  the 
Sunday  evening,  Vt'ith  the  intention  of  proceeding  to 
Edinburgh  next  morning  in  time  for  the  trial,  he  had 
been  detained  in  Glasgow  by  a  sudden  attack  of  iul^r 
nal  heniorrhoides,  a  complaint  to  which  he  was  subject^ 
Mure^  for  Mr  Gibson,  explained  that  his  client  nq  ^ 
believed  Mr  Hutcheson  had  not  been  in  Edinburgh  t^ 
the  day  of  the  trial,  and  that,  since  the  trial,  Mr  Gib 
son  had  discovered  that  he  had  mistaken  the  Provosi 
of  Renfrew  for  Mr  Hutcheson,  who  was  the  town-clerk* 
Rut  kerf urd,  for  Donald,  the  pursuer  of  the  trial, 
stated,  that  his  client  had  sustained  serious  injury  bv 
Mr  Hutcheson's  absence;  that  from  inquiry  in  Glas- 
gow, he  understood  Mr  Hutcheson  had  come  late  to 
his  hotel  on  the  Sunday  night;  bad  given  no  orfJen 
to  be  called  in  the  morning ;  had  risen  about  t«ii 
and  breakfasted  with  a  friend  ;  had  spent  the  duv  in 
Glasgow ;  hud  returned  to  his  hotel  on  Monday  n^gljt, 
and  on  Tuesday  morning  had  returned  to  Itenfrew. 
The  Court  not  being  satisfied  with  the  explaTiatiyju 
given  on  the  part  of  Mr  Hutcheson,  and  thrr:  : 

some  further  investigation  was  tiecessarj-,  or*.  a 

to  lead  evidence  before  their  Lordships  to  shew 
he  had  taken  due  precaution  for  leaving  Glasgow 
the  Monday  morning,  in  time  for  the  trial ;  thai 
had  been  seized  with  severe  indisposition  duHng  l_ 
night  precediug  the  trial,  and  that  that  IndlspoaUio 
had  lasted  throughout  the  d^.-   Ir.Oi:i   i 

The  case  wai  aga^^'lffig^iiVlM^'iliwi  Wi 
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I  liain  Baird,  pbystcian  in  Renfrew,  Mr  David  Wylie, 
clerk  of  justiciary,  Mr  George  Martin,  civil-engineer, 
Glasgow,  and  Janet  McMillan,  chambermaid.  King's 
Arms  Hotel,  Glasgow,  were  examined  for  Mr  Hutche- 
soD.  The  substance  of  their  evidence  was,  that  Mr 
Hutcheson  was  subject  to  severe  attacks  of  internal 
heroorrhoides,  which  were  followed  by  great  exhaus- 
tion ;  that  he  had  come  to  Glasgow  on  Sunday  night, 
and  had  given  directions  for  his  being  called  at  seven 
on  Monday  morning ;  that  he  had  stated  on  that  mor- 
ning he  had  had  an  attack  of  his  old  complaint  during 
the  night;  that  he  breakfasted  with  a  friend  about 
eleven ;  that  he  had  gone  to  his  office  in  Glasgow,  (being 
also  a  procurator  in  that  town,)  where  he  had  written  a 
letter  on  business ;  that  he  had  dined  at  a  tavern  in 
Glasgow  with  two  friends,  and  had  gone  to  the  Theatre 
for  a  short  time  in  the  evening,  and  that  he  appeared 
pale  and  feeble  during  the  day. 

Alexander  Williamson,  keeper  of  King's  Arms,  Glas- 
gow, was  examined  for  Mr  Donald.  He  proved  that 
Mr  Hotcheaon  bad  come  to  his  hotel  on  Sunday  night ; 
that,  from  his  appearance,  he  thought  he  had  been 
dining  out ;  that  he  returned  to  the  hotel  on  Monday 
oight,  and  left  it  next  day. 

After  the  proof  was  concluded,  it  was  admitted  on  the 
part  of  Mr  Hutcheson  that  he  had  known  that  Mr 
Strathem,  49  Virginia  Street,  Glasgow,  was  the  Glas- 
gow agent  for  Mr  Donald ;  and  it  was  admitted  on  the 
part  of  Mr  Donald  that  Mr  Strathem  had  been  in  Edin- 
borgb  at  the  jury  trial  on  the  Monday. 

At  advising. 

Lord  Jtutice- Clerk, — The  Court  is  entirely  agreed  as  to  the 
tiew  they  take  of  the  evidence  which  has  been  adduced  on  the 
part  of  Mr  Hatcheson,  and  as  to  the  course  which  it  is  necessary 
tp  take.  We  are  not  satisfied  that  any  illness  whatever  has 
been  established,  such  as  to  afford  an  excuse  for  Mr  Hutche- 
soo's  non-attendance ;  and  it  is  important,  having  that  view  of 
the  evidence,  to  keep  in  mind  tlie  material  fact  that  Mr  Hut- 
cheson, a  writer  in  business  in  Glasgow,  though  he  was  called 
at  leven  in  the  morning,  took  no  steps  of  any  sort  or  kind  to 
give  notice  to  any  one  whatever  that  he  was  taken  suddenly  ill 
and  coold  not  attend.  If  it  had  been  a  true  illness,  and  such 
AS  to  incapacitate  him  from  coming  to  the  trial,  and  there  had 
been  an  honest  feeling  on  the  part  of  Mr  Hutcheson,  what  would 
hare  been  more  ea^y,  simple  and  natural,  than  to  have  directed 
Mr  Williamson  to  be  called,  and  to  have  requested  him  to  go  to 
the  railway  station,  where  he  was  certain  to  see  some  gentlemen 
i:oing  to  Edinburgh,  and  desire  them  to  give  notice  that  he 
t'oald  not  attend.  Under  these  circumstances,  the  Court  is 
clearly  of  pinion  that  he  has  not  exculpated  himself.  This  is 
not  a  light  matter.  The  Court  do  not  wish  to  proceed  with  any 
tererity  against  Mr  Hutcheson,  being  aware  that  the  course 
which  has  been  taken,  and  the  examination  of  witnesses,  which 
be  has  been  obliged  to  undertake,  and  the  failure  of  that  exami- 
nation, carry  in  themselves  considerable  consequences  in  the 
•bape  €i  punishment  But  the  Court  must  mark  its  opinion  of 
this  case  by  inflicting  such  a  fine  as  will  shew  that  we  are  not 
disposed  to  allow  such  a  proceeding  to  pass  with  impunity ;  and 
therefore  the  Court  sentences  Mr  Hutcheson  to  pay  a  fine  of 
jC30,  and  all  the  expenses  of  the  other  party  attending. 

The  Court  pronounced  the  following  interlocutor : 

**  Find  that  George  Hutcheson  has  failed  to  substantiate  a 
sufficient  reason  for  his  failing  to  appear  as  a  witness  at  the 
trial  of  the  cause  Donald  v.  Hart,  in  terms  of  his  citation,  on 
the  6tb  day  of  January  instant ;  and  therefore  fine  and  amer- 
ciate the  mdd  Qeorge  Hutcheson  in  the  sum  of  £20,  and  also 
fled  hisi  liable  to  John  Donald,  pursuer,  in  the  expenses  in- 
eurred  by  him  in  regard  to  this  proofl" 

For  B^tkkamm,  SoBdtor-Qeneral  (Anderson),  Moir ;  James 
Moofei,  %AC^  AatnL — For  Donald,  Rutherfiud,  Buchanan  ; 
JohaOritai,  W»SC,  Afmt^fL  C/srl-.—IT.L.M.H.] 


ISth  January  1845. 

Second  Division. — (FX.M.H.) 

No.  59. — James  Grant,  Pursuer^  v.  James  JohnstoKi 

JDefender, 

Proof— Parole — Pajrment — Parole  proof  allowed^  to  shew  that  a 
bank  had  paid  an  order  on  the  faith  of  a  letter  of  guarantee. 

Writ — Vitiation— Bank  Order- Proof— Fi>*afio«  of  the  date  of  a 
hank  order  held  not  to  prevent  its  being  used  and  referred  to  in  an 
action  against  a  cautioner  for  the  sum  paid  thereon,  although  no 
explanation  was  given  of  the  alteration  apparent  on  the  face  of  it, 

James  Grant,  agent  at  Elgin  for  the  Caledonian 
Banking  Company,  brought  an  action  against  James 
Johnston,  farmer  at  Dykeside,  for  £200,  as  advanced 
by  him  to  a  Mr  Winks  on  a  guarantee  by  Johnston. 
The  letter  of  guarantee,  which  was  admitted  by  the 
defender,  was  in  the  following  terms : 

"  James  Gkant,  Esq.,  Banker,  Elgin. 

"  Elgin,  23d  October  1841. 
**  Sir, — As  you  have  this  day  advanced  Mr  Jolm  Wink, 
Springfield,  the  sum  of  £200, 1  hereby  guarantee  payment  of 
the  same  to  you  within  twenty  days  of  this  date.    I  am,  Sir, 
your  most  obedient  servant,  James  Johnston.** 

An  order  by  Wink  on  the  agent  for  the  Caledonian 
Banking  Company  for  £200  was  produced,  dated  in 
October  1841,  but  vitiated  as  to  the  day  of  the  month« 
— ^the  day  23d  appearing  to  have  been  substituted  for 
22d,  or  vice  versa. 

Wink  was  sequestrated,  and  Grant  lodged  a  claim 
on  his  estate,  and  drew  £30  of  a  dividend  in  virtue  of 
a  decree  in  absence  against  him. 

Johnston,  his  cautioner,  when  sued,  defended  himself 
from  payment  on  a  variety  of  grounds,  and  ultimately 
the  following  issue  was  adjusted  to  try  the  case : 

"  It  being  admitted  that  the  writing.  No.  5  of  process,  was 
subscribed  by  the  defender, — 

**  Whether  the  sum  of  £200  was  advanced  by  the  pursuer  on 
Saturday,  the  23d  day  of  October  1841,  after  receiving  the  said 
writing  with  the  subscription  of  the  defender  thereto,  and  on 
the  faith  of  the  same ;  and  whether  the  defender  is  indebted 
and  rcsting-owing  to  the  pursuer  in  the  said  sum  of  £200,  with 
interest." 

The  jury  returned  the  following  verdict: 

"  At  Edinburgh,  tlie  30th  day  of  July  1844  years,  before  the 
Right  Honourable  the  Lord  Justice-Clerk,  compeared  the  said 
pursuer  and  the  said  defender,  by  their  respective  counsel  and 
agents,  and  a  jury  having  been  empannelled  and  sworn  to  try 
the  said  issue  between  the  said  parties,  say,  upon  their  oat^ 
that,  in  respect  of  the  matters  proven  before  them,  they  find 
for  the  pursuer,  subject  to  the  opinion  of  the  Court,  on  the  fol- 
lowing points : — 1st,  Whether,  in  the  circumstances,  the  pay- 
ment of  £200,  by  the  order  Na  23  of  process,  could  competently 
be  connected  with  the  guarantee  in  question  by  parole  evi- 
dence? 2d,  Whether  the  order,  being  vitiated  in  its  date,  can 
be  used  or  referred  to  at  all,  no  explanation  being  given  of  tho 
alteration  apparent  on  the  face  of  it  ?  9d,  Whether  the  evidence 
of  the  debt  being  resting-owing  is  sufficient  to  answer  this  issue^ 
the  defender  not  having  averred  ot  proved  that  he  paid  any 
part  of  the  sum  to  which  the  guarantee  applied ;  with  power 
to  the  Court  to  enter  np  the  verdict  for  the  defender,  if  the 
opinion  of  the  Court  shall  be  ikvourable  for  the  defender  on  any 
of  the  above  poirtts." 

The  points  reserved  for  the  opinion  of  the  Court 
were  taken  up  this  day.     At  advising, 

Lord  Medwyn. — I  consider  the  issue  in  this  case  as  involving 
two  points,  1.  To  obviate  the  want  of  the  legal  solemnities  ak 
the  letter  of  guarantee,  whether  the  sum  of  £200  was  advanced 
on  Saturday,  the  23d  October,  after  receiving  the  said  writing, 
and  on  the  faith  of  it  ?  and  2d,  if  the  defender  is  indebted  in  this 
sum,  as  I  understand  it,  as  still  resting-owing  ?  Now,  the  ver- 
dict finds  the  affirmative  of  the  issue,  that  the  sum  was  so  ad-  ^ 
vanced  and  is  still  owing;  subject,  however,  to  the  opinion  of  the  ^ 
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Court  on  tbe^  two  polnta^  so  far  as  regnnh  the  flr^t  matter  in 
the  issue,  whetlicr  tlie  payment  Ciiii  lie  cunnectei  with  the 
guarnntee  by  parulc  tvideiicej  fliid  whether  iVie  order,  being 
vitiated  in  its  date,  can  bo  n*?d  or  referred  to  iit  oil^  nrr  explana- 
tion beinu  jrivt?o  of  the  alteratiufn  ?  And  on  tbe  other  tnatlei:  iu 
tlie  issue,  w  bet  her  the  evidence  of  restinj^-owin^  is  Huffietent, 
the  defender  not  having  averred  or  pro  red  that  iie  paid  axty 
part  of  it?  Now,  as  to  th^.  Jirgt  matter  in  the  i»«ueT  1  am  willing 
to  consider ibe  two  first  x>oi"ta  reserved  together.  I  begin  with 
observing,  that  I  do  not  understand  we  hu?e  any  thing  to  do 
with  the  Biiffit'lency  of  the  proof  adduce<lj  whether  the  testimony 
of  the  elerks  was  sufficient,  and  wbethcrit  washisuflkientT  as  it 
wim  ao  BtPonfily  pre^^aed  optjn  U9»  l^^cause  the  bank  bi>ok«  wi?ro 
not  prod  deed.  I  certainly  never  before  heard  bo  nuiek  stresft 
laid  on  hajik  bcx^ks  aa  evidence  in  favour  of  the  banker  whose 
books  they  are.  I  harl  alwaj^s  understood  that  a  banker  s  or 
merchant**  books  could  not  be  evidence  in  bis  favonr,  on  tlie 
dbrious  principle  that  they  are  kept  by  biraself,  unfl  entirely 
under  bia  own  control,  and  that,  on  this  ground,  tbey  are  erl- 
dencc  igainat  blm.  Hail  they  been  produced  wicbout  a  sutfi- 
cient  Toucher^  they  would  not  have  proved  payraeni ,  as  it  wouhl 
have  been  merely  the  assertion  of  the  party  hinisi^lf ;  an  J  even 
if  the  books  hatl  stated  thut  the  payment  was  made?  on  the  faftb 
of  the  gnarantjee,  tbls  would  not  hjtve  been  evidence  of  tho 
truth  of  the  statement.  It  could  have  gone  no  farther  than  to 
prove  tbat  the  books  contained  such  a  siatement.  But.,  to  be 
sure,  to  a  certain  extent,  if  regularly  kept,  bunk  or  nierchant'a 
books  are  admitted  to  etipplenient  or  support  a  proof  in  such 
matters  Jis,  from  tbelr  minuteness  and  multiptleity,  if  eonnot 
bo  that  Iho  toathiiony  of  witnesscff,  unaideil  by  a  reference  to 
tliem,  could  be  expectftt  to  supply  the  requiBite  evideuco.  if 
the  clerks  in  a  bank  recollect  generally  a  payment  inatle  to  a 
piarticutar  pcreon  about  iionic  partLeular  period,  and  swear  to  | 
this,  and  refer  to  the  btK>ks  of  the  bank,  regularly  kept,  for  tlie 
exact  sura  paid,  and  tht?  day  on  which  it  was  paid,  this  wil)  be 
admitted ;  but  I  know  not  if  the  evidence  of  the  books  alone 
would  lie  sufficient  in  a  transaction  so  r<*eent*  C.)n  tbe  other  band, 
if  two  clerks,  from  the  particular  nature  of  tlte  tran&aetlou,  can 
tak^  upon  Ibem  to  a  wear  to  all  its  eireumstaneea,  auil  di»  not 
re<iuire  to  refer  to  the  bank  books^  here  is  the  proper  testimony 
nC  witnesses  of  tlieir  own  knowledge,  requiring  no  supplement 
in  support  of  it,  if  t>eheve<l  by  tbc  jury,  as  lias  been  in  tlie  pre* 
sent  case.  Now,  here  tbe  clerks  have  been  able  to  give  test!* 
mony  of  all  the  circumstances  from  their  own  recollection  of 
tlie  facts  at  the  time^  having  t>een  a  peculiar  traiY^action — ^on 
advance  of  money  when  tbe  account  was  much  ovenlrawn — on 
a  Batmday  after  bank  liours — tbe  only  tranaactiou,  I  presume, 
going  on  at  tbe  time — refuse*!  at  first,  and  graiited  aAcrwards 
on  this  guarantee  being  produced ;  and  the  evidence  of  tins  hos 
Ijeen  satisfactory  to  the  jury.  So  that  I  see  no  objection,  ns 
little  a*t  the  jury  did,  from  non- production  of  the  bank  books. 
Now,  then,  as  to  the  points  n^senred, — an  unfavourable  opinion 
on  any  one  of  which  ngiimst  tbe  pursuer  may  change  the  ver- 
dict ;  take  first  the  vitiation  of  the  date  of  tbe  order,  and  uo 
explanation  of  the  alteration  being  given — I  do  not  hold  this 
of  the  slightest  consequence — I  think  no  date  was  required  to 
thU  order  at  alh  In  thin  rc^^pect  it  is  quiic  dlfiereut  from  a  hill 
of  exchange,  when?  in  general  a  date  h  necessary',  and  then  a 
vitlalLon  in  tlie  date  will  prevent  action  ujxm  it.  But  even  ns 
to  a  bill,  the  date  is  only  indispensable  when  it  is  necessary  to 
prove  any  particular  fact,  as  to  currency  of  interest  or  date  of 
payment.  Bat  if  cbo  btll  be  payable  at  a  precise  day,  stated  in 
the  bill,  no  date  is  necessarj' :  Tliomsoiij  p.  CI.  But  an  order 
for  payment  on  a  cash  account  i«  a  simple  mandate  to  pay  the 
amount  when  it  is  presented.  The  day  of  payment  is  the  date 
from  which  interest  runs,  which  cannot  be  proved  by  it&  date  * 
«nd  the  only  occurrence  on  which  a  bank  will  rectuire  a  date  to 
be  affixed  to  such  an  or<:ler  Is,  if  a  date  Is  giveu  to  it  later  than 
the  day  of  presentment.  For  if  the  bank  pays  it  on  a  prior  daj, 
they  are  re«pon»ible^  if  the  party  who  gives  it  does  not  survive 
— being  a  roandat*^  it  expires  with  the  gnmter,  and  therefore,  if 
they  d^  accurately,  and  do  not  eare  to  incur  this  risk,  they 
wtJiild  require  the  party  to  nJtcr  the  dute  and  make  it  correct. 
I  therefore  bold  the  change  of  the  date  of  the  order  of  no  conse- 
queneef  although  no  expUnation  has  been  given  of  the  altera^ 
tion  from  a  2d  to  2:uh  when  it  is  recollected  that  both  the  ac- 
countant and  the  teller  of  the  bank  concur  in  saying  that  tbe 
0rdt:^r  wivfl  written  out  by  the  teller  in  the  office  that  day,  and 
subscribed  by  Wink^  and  was  handed  over  when  tho  money  was 
paid.    Now/  then,  can  this  payment  be  connected  with  this 


guarantee  by  parole  evidence.    I  cannot  compfelietid  oa  whti 
grounds  it  can  be  said  that  it  is  incompetent  to  prove  the  facti 
to  establish  this  in  this  manner*    W^hen  the  lasme  wma  fimioed  hf 
tlie  Courc  it  was  not  then  said  that  such  a  modeof  proof  of  iluft 
part  of  it  eoidd  not  be  admitted.     Not,  it  wilt  be  obacirved^  id 
prove  payment  of  the  money,— that  is  proved  by  po«i^e«sion  of 
ihe  order,  and  ranking  for  the  sum,  and  receipt  'of  the  diridimd 
on  it, — but  that  it  was  }jaid  subsequent  to  and  un   the   ^th  of 
the  guarantee,  and  tliis  in  onler  to  supply  the  want  t^  ti>s 
statutory  solemnities.    Now  the  abovie  two  witnesses  di«tiactly 
Slate  the  whole  transaction,  that  tlte  sum  was  asked  Aod  refued ; 
that  it  was  agree<,l  to  advance  i  t  if  a  guaron  tee  was  got ;  that  thegta^ 
ran  tee  of  tbe  defender  was  obtained  and  brought  to  th^m^and  tli^ 
tlie  order  was  made  out  and  signetl,  and  the  money  paid  :  the  gm- 
rantce  expressly  bearing  **  as  you  have  this  day  iidviinced  Mr 
Wink  £2110.*'  Thus,  tlienj  it  is  obvious  that  tliis  isa  vory  di^fcnt 
case  from  that  of  Stewart,  Hicre  was  nothing  thens  to  cctineel  liw 
defender's  fiither  with  the  bill  said  to  liavc  been  grset^  §at  M$ 
accommoilatioti,  and  of  which  relief  was  sought.     The  nm&t 
was  not  on  it  at  all.    There  was,  indeetl,  an  acluHiwledgmeoi  of 
debt  by  him,  hut  it  was  irn|irobative,  and  morecivur,    it  did  »<* 
refer  to  the  bill  at  all,  and  theattempt  was  to  prove  by  witoe^ 
tliat  the  bill  on  which  the  money  was  raised,  aud  of  which  r 
lief  wa^  sought,  was  for  luj  accommodation^  and  tliat  h«  t%> 
eoived  the  value.     Tliis  was  just  an  offer  to  pruvc*.   by  pu^ 
evidence,  the  payment  of  money  to  ihn  prt*deoessor  of  tbe  fSe- 
fender^    which  was  clearly  incompetent.     The  disitincticvi  ht- 
I  ween  tln*t  case  and  the  "present,  theut  is  manifest,     Havia; 
thus  disposed  of  the  two  fir.^t  reserved  points  applic«ble  to  iht 
first  portion  of  the  issue,  we  have  now  to  attend  to  the  Imnbtt 
point,  whether  the  evidence  of  resting-owing  is  sufficieDt  >  ilv 
ch^ender  not  averring  that  he  paid  any  part  cdT  the  nim,  whcibef 
in  short,  it  is  shewn  that  it  was  not  paid  by  the  piuici|iklfiif^? 
Now  her^v  too,  wa  had  a  gn;at  deal  said  aa  to  non^prDdnetion  d 
the  bank  books,  and  that  in  their  absetice  thcfe  urnm  no  pipwf  f-' 
resting-owing.    The  production  of  the  bmk  hookm  alone,  mi^ 
without  any  other  evidence^  w ould  not  hft^  been  8tiA^«m^  ts 
no  doubt  im  examination  of  the  account,  «td  comparing  i 
the  voucher*  by  an  aMOuntatit,  who,  on  afflmiiiatioii,   ^ 
give  the  result  of  it,  would  have  affUrtied  satisfactory  e^ideir 
that  the  debt  was  still  unpaiiL     But  the  puraaer  says  Ihit  *fl 
unnceeBsary,  as  there  was  sulKcient  evidence  in  the  prucwi  i 
establish  this.     Perhaps  this  jb  the  narrowest  point  in  the  ott« 
ainee  evidence  of  the  fact  could  have  been  so  easily  prodno^^ 
but  stiH  T  think  the  evidence  thnt  It  was  not  puid  by  the  prtL 
eipal  party  is  sufficient,  from  the  statements  by  the  defcMi.' 
and  the  product h>ns  made  in  process.    Tlie  jury  reserved  ^ 
the  Court  to  decide  this,  instead  of  doing  so  them  selves  ;  and  • 
must  i  mini  re  into  the  amount  of  this  evidence.     Now,  wb  hAV 
a  decree,  lu  absence  no  doubt,  agjiinst  Wink,  in  a  pit>0C5St  whe: 
Johnston  was  also  a  defender.     It  is  admitted  that  Wink  b 
came  bankrupt  ancl  was  sequestrated  ;  that  the  pursuer  lijtl|r>v 
a  claim  for  tlie  am^mnt  of  the  advance,  supported  by  an   ar.L 
davit.     He  doc^  not  distinctly  admit  in  so  many  worda  tJiAt  U 
trustee  had  admitted  the  claim  (which  must  have  btx.*n  «utl 

cient,  as  he  himself  did  not  allege  that  he  had  t-  -^^  ■  —  * ■ 

but  he  afhuits  that  X^O  was  drawn  from  the  fin ; 
in  virtue  (iff  tbe  affidavit,  which,  I  think,  clearly 
sistence  of  tbe  debt  of  £KIO  ns  not  having  been  pa^td  by 
1  am,  tberefoPB,  for  Ivri^ding  this  verdict  for  the  pursiier. 

Lfft'd  Monrrtiff. — I  have  considerable  difllcnl ty  on    ftU 
ptnnts.    On  tbe  first,  I  sm  satisfied  on  the  wholes  that  p 
proof  is  suffierent  to  connect  the  guarantee  with  the  order, 
the  Eccond,  I  think  that  the  vitiation  does  not  prevent  tJie  i 
licing  referred  to  in  evidence.    My  difficulty  ari»es  ftmm  fl» 
fact  that  payment  of  money  canntrt  be  pro%'ed  by  piuule  rr 
detice.    But  the  pniof  here  i?  only  as  to  the  date  of  the  otflr' 
A  hank  onler  is  itself  a  legal  doctiment;  but  whieli  does  r» 
absolutely  prove  the  date  of  payments     Still  tbe  date  cnay  i 
quire  to  be  proved.    Tbe  pursuer  here  undertnkcs  to  prarrtli^ 
this  £200  was  pUd  after  the  delivery  of  the  letter  of  g1UUlllfe^ 
lie  docs  &o,  and  no  objection  could  Ik*  taken  to  bb  deiaicwi 
The  party  applied  for  an  overdraft,  which  was  r^'l^sed  wUImm 
a  guarantee.    He  proposed  to  get  one  from  Mr  .TohT!fif*B.  af»4 
Mr  Grant  a|pt>cd  to  let  him  have  the  money  *-a  i 
went  and  got  tbe  letter  of  guarantee  from  N 
returned  to  the  bonk  in  a  short  thne^  whsM  bu  ^nr%  tM%- 
on  the  order.     Now,  I  think  it  waa  jsgppeiMlfti^pMVB  Ik^  p 
role  evidence^and  1  doa't  «<^  h4,»^  etfieiV^Qfll4rbplliffirV«d--ttt 
the  money  was  paid  afitia'' t&fe* 
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1845.] 


IN  THE  COURT  OF  SESSION,  &c. 


143 


Suppose  them  both  to  be  dated  the  same  day, — how  else  could 
thejr  prove  the  relative  dates  of  the  two  docoments  ?  I  have 
attended  to  Stewart's  case,  but  it  is  quite  different  from  this. 
It  was  a  question  of  ret  interventus.  There  a  bill  was  the  lead- 
ing obligation,  and  the  object  of  putting  in  the  other  writing 
was  to  contradict  the  bill ;  and  it  was  held  that  it  was  not  com- 
petent to  support,  by  parole  evidence,  an  informal  writing  con- 
tradictory of  the  bill.  I  have  looked  into  the  other  cases,  and 
think  we  cannot  refuse  to  allow  the  proof  here.  The  third 
question  Is  a  more  difficult  one ;  but,  on  the  whole,  I  think  the 
eridence  of  resting-owing  is  sufficient. 

Lord  Coekbum, — 1.  On  the  first  reserved  point,  I  am  of  opi- 
nion that  the  payment  could  be  conipetentfy  connected  with 
the  guarantee  by  parole  evidence.    In  order  to  discover  the 
meaning  of  this  word  connectj  we  must  look  to  the  issue,  where 
the  question  put  is,  whether  the  money  was  advanced  after  re- 
ceiving the  guarantee,  and  on  the  fiuth  of  it  ?  I  see  no  objec- 
tion to  the  competency  of  proving  these  facts  by  witnesses.    It 
would  clearly  be  competent  to  shew,  by  facts  and  circumstances, 
that  though  a  letter  of  guarantee  had  been  made  out,  it  had  not 
been  acted  upon ;  and  the  reverse  is  equally  proveable  in  the 
same  way.    2.  On  the  second  point,  I  am  of  opinion  that  what 
is  termed  the  vitiation  in  the  date  of  the  order  creates  no  legal 
obstacle  to  the  order  being  used,  even  although  there  was  no  ex- 
planation given  of  that  vitiation.    Cases  of  vitiated  bills  or 
receipts,  or  other  writings  where  a  date  is  essential,  have  no 
application  to  the  question  now  before  us.    A  date  is  not  ne- 
cessary for  such  an  order.    A  bank  may  pay  on  an  order  with- 
out a  date,  and  consequently  on  an  order  with  a  vitiated  date. 
The  defender  did  not  guarantee  such  payments  only  aa  should 
be  made  on  correct  written  orders.    I  see  nothing  to  have  hin- 
dered the  bank  from  advancing  on  a  verbal  request.    And  if 
such  an  advance  would  have  made  a  good  debt  as  between  the 
original  parties,  no  third  party  can  object  to  it.  It  is  established 
that  this  order  was  made  out  in  the  bank  on  the  23d,  and  that 
the  money  was  instantly  paid.    The  fact  of  the  advance  on  the 
23<1,  and  upon  an  order  made  out  that  da^,  puts  an  end  to  all 
objection   founded  on  the  figure  3,  as  written,— even  though 
any  such  figure  were  necessary.    3.  I  am  of  opinion  that  the 
fact  of  resting-owing  is  sufficiently  established.  If  the  defender 
meant  to  have  met  or  to  have  impaired  the  evidence  of  this  ficurt, 
by  ahewing  that  he  or  Wink  had  paid  any  of  the  sum  covered 
by  the  guarantee^  or,  by  ascribing  the  advance  to  any  thing 
el<9e  than  the  guarantee,  it  was  his  business  to  have  led  evidence 
on  these  points.    Not  having  done  90, 1  think  that  the  pursuer, 
though  he  might  have  proved  more,  proved  enough. 

Lord  Justke-  Clerk, — I  agree  with  Lord  Med wy n.  I  am  of  opi- 
nion that  the  verdict  must  stand  for  the  pursuer.  On  the  first 
point  reserved  by  the  verdict,  I  think  it  very  material  that  the 
Court  were  formerly  all  of  opinion  that  it  was  competent  to 
look  to  the  terms  of  the  document  itself^  when  considering  whe- 
ther ret  mterventus  was  relevantly  alleged.  In  the  trial  of  the 
matter  of  fact,  whether  the  money  was  advanced  on  the  faith  of 
that  letter,  I  think  its  terms  must  be  considered.  Then  the 
ioquiry  is,  whether,  in  point  of  fact,  the  money  was  advanced 
after  that  letter  of  g^uarantee  was  received  by  the  bank,  and  on 
the  faith  of  it  ?  I  do  not  know  how  that  fact  can  be  cleared  up 
except  by  parole  evidence.  The  evidence  may  be  unsatisfactory 
to  a  jury  if  the  bank  books  are  not  produced,  or  it  may  be  com- 
plete. But  I  am  clearly  of  opinion  that  parole  evidence  is  com- 
petent, in  the  inquiry  into  the  matter  of  fact,  whether  the  ad- 
rance  of  money  was  after  the  letter  was  received,  and  made  on 
the  faith  of  it.  The  case  of  Stewart  is  very  different.  There 
the  attempt  made  was,  by  parole  evidence,  to  shew  what  was  the 
meaning  of  parties  in  one  document,  so  as  to  make  it  interpret 
and  alter  the  obligation  as  expressed  in  another  document, 
while,  by  its  own  terms,  it  did  not  relate  to  that  latter  docu- 
ment at  alL  No  such  point  occurs  here.  The  question  here  is 
a  pure  matter  of  UcU  Take  the  words  of  the  issue.  Neither 
do  I  think  that  the  alteration  iu  the  date  of  the  order  of  itself 
prerents  that  order  being  used.  It  is  a  fact  which  may  be  most 
material  in  many  instances  in  destroying  the  force  of  the  parole 
evideoce,  or  even  of  the  order  itself,  according  to  the  circum- 
stances. But  where,  as  is  proved  here,  it  is  distinctly  sworn 
that  this  order  was  written  out  at  the  time,  and  that  on  it  the 
Qtoaejr  was  paid,  the  alteration  in  the  date  is  not  a  matter  which 
will  wammt  the  Court  to  throw  aside  the  order.  I  had  more 
diflkndtj-  on  the  third  point,  especiallv  as  it  is  wholly  the  fault 
of  tiie  bimk  fi>r  leaving  this  matter  m  such  an  unsatisfactory 
and  iHf^ri  itftta    On  the  whole,  I  think  there  was  an  admis- 


sion, in  the  passage  of  the  record  put  in  evidence,  that  the 
bank  had  been  ranked  for  the  sum  in  question  on  the  seques- 
trated estate  of  Wink,  and  had  drawn  a  dividend  thereon,  and 
that  such  admission  is  sufficient  proof  that  the  sum  was  due  by 
Wink.  I  am  much  influenced  by  the  undoubted  consideration 
that  the  latter  point  in  the  issue  was  no  part  of  the  question 
which  the  Court  sent  to  trial.  How  or  why  the  additional  point 
as  to  resting-owing  was  added  to  the  issue  I  do  not  know,  and 
I  regret  mt^  that  the  issue  went  beyond  the  articulate  judg- 
ment of  the  Court.  We  never  inteiKled  the  trial  to  embrace 
an^  matter  but  the  question  stated  in  the  interlocutor.  As  this 
point  was  added  to  the  issue,  we  must  see  that  there  was 
enough  of  evidence.  On  the  whole,  I  think  the  proof  is  com- 
plete. 

The  Court  accordingly  foand  for  the  parsuerson 
the  points  reserved  by  the  verdict,  which  they  applied^ 
and  decerned  against  the  defender  for  £200,  under 
deduction  of  £30  recovered  from  Wink'»  estate. 

Defender's  Authorities.— MiU*hell,  9th  Jidy  1819;  Hume's 
ColL  78.    Stewart,  12th  Dec  1815 ;  F.  C. 

Presiding  Judge,  Lord  Justice-Clerk.— ^c/.  Solicitor-General 
(Anderson),  Neaves;  Inglis  and  Bums,  W.S.,  AgenU, — Alu 
Rutherftmi,  A.  M'Neill ;  L.  Mackmtosh,  S.S.C.,  ^oent— Jury 
C/erifc.— [FXJtf.H.] 


2l8t  January  1845. 

First  Division. — (JXJ.) 

No.  60. — ^Francis  Garden  Fraser  of  Findracfc,  Esq., 

tr.  James  Ebislie  of  Ttdlochvenus,  Esq. 

Lis  Pendens — ^Hepresentation — Process — A  plea  of  lis  pendens 
was  stated  in  defence  to  an  action  of  declarator^  on  the  ground 
thai  a  similar  action  involving  the  same  question  had  been  raised 
hu  the  pursuer's  deceased  father^  which,  though  asleep,  was  still  in 
aepentlence,  A  minute  was  thereafter  given  in  for  the  defender 
consenting  to  the  wakening  de  piano  of  the  sleeping  action,  and 
to  the  pursuer's  sisting  hinueJf  therein,  in  any  competent  ehcn-acter, 
as  the  party  entitled  to  insist  in  that  action.  The  pursuer  having 
denied  that  he  represented  his  father — Ueid  that,  if  the  defender 
wished  the  process  on  which  his  plea  of  lis  pendens  was  founded 
transferred,  he  must  himself  bring  an  action  of  wakening  and 
trcmsference. 

An  action  of  declarator  and  damages  was  brought 
by  Francis  Garden  Fraser,  Esquire,  proprietor  of  the 
lands  of  Findraek,  including  the  lands  of  Toiinads  and 
others,  situated  in  the  parishes  of  Lumphanan  and 
Kincardine  0*Neil,  immediately  to  the  eastward  of  the 
lands  of  Tullochvenus,  against  James  Emslie,  Esquire 
of  Tullochvenus,  for  the  purpose  of  determining  the 
question  whether,  as  asserted  by  Mr  Fraser,  the 
summit  of  the  hill  of  Tulloch  is  the  march  between 
the  respective  lands  of  the  parties,  or  whether,  as 
averred  by  Mr  Emslie,  a  road  called  the  Stay  Brae 
Road,  passing  along  the  eastern  side  of  the  hill,  is  the 
line  of  march.  The  title  libelled  by  Mr  Fraser  was 
the  sasine  expede  by  him  on  his  grandfather's  trust- 
disposition  and  settlement  in  1827. 

Defences  were  given  in  for  the  defender,  in  which 
he  stated,  inter  aiia,  that,  in  1820,  his  father,  Samuel 
Emslie,  and  William  Lawson,  his  tenant,  had  insti- 
tuted an  action  of  interdict  and  damages  before  the 
Sheriff  of  Aberdeenshire  against  the  pursuer's  late  fa- 
ther and  his  tenants,  in  which,  after  a  proof  had  been 
led,  the  Sheriff,  in  July  1822,  allowed  the  defender's 
father  and  his  tenant  to  give  in  a  state  of  the  damages 
and  expenses  claimed  by  them  against  the  1 3th  No- 
vember then  next.  That  while  this  order  was  current, 
the  pursuer's  father  raised  a  summons  of  declarator  of 
marches,  in  1822,  before  the  Court  of  Session,  and 
brought  an  advocation  ob  carUingentium  of  the  She^ 


riff- Court  process,  which  was  remitted  to  be  discussed 
along  wiih  the  declarator. 

That  a  record  was  thereafter  made  up  in  the  aetlnn 
of  declarator,  and,  on  5th  March  1824,  Lord  Cringletie, 
Ordinary, 

"  R«?mit»  to  the  Jiiiy- Court  to  try  the  issue,  whether  the  tanda 
belon^ng  to  the  pursuor,  ai]niitt4Hl  to  he  twarnlwl  hy  that  of 
the  ilefeiider,  13  so  bauiHleU  by  what  is  ealled  the  waier-slicd  or 
iummit  of  the  hill  of  Talloeh  or  TulJoehvcnus,  aa  a$serti.*{l  by 
the  puraucr,  or  is  bouinletl  00  the  mirth  hy  a  line  of  road  eutlcd 
the  Stiiy  Brae  Road,  on  the  south  sidy  of  the  «aid  hjll^  as  is 
affirmecf  by  the  defender,  a  considcrwhl^  distanco  hclow  tho 
iummit  or  water- shed,  lejidinfr  imin  n  place  collect  the  Clash 
Howe  to  another  pi  nee  called  TilJ\Tiaeh  ;" 

and  that*  in  terms  of  the  above  interlocutor,  the  pro- 
cess of  d  e  cUrator  wa  a  tra  n  s  m  i  1 1  e  d  t  o  t  h  e  J  n  r y  -  C  ou  r t ; 
but  the  pursuer's  father  having  died  shortly  thereafter, 
the  following  order  was  pronounced,  on  17th  January 
1825: 

^*  It  it  ordered  that  in  respect  of  the  dcpith  of  the  pursuer, 
the  proeesa  In  this  case  be  reirasiamitted  to  the  Court  of  Ses- 
sion. ** 

That  the  process  was  accordingly  sent  back  to  the 
Court  of  Session,  and  no  farther  step  having  since  been 
taken  in  it,  it  is  now  asleep. 

Upon  this  statement  the  defender  pleided  that  the 
present  action  was  barred  on  the  ground  of  lis  pendens. 

The  pursuer  denied  that  he  represented  his  father* 

A  minute  was  gubsequently  given  in  by  the  defender, 
stating, 

**  That  he  waa  willing^  to  eotiaent,  and  now  consented,  to  the 
fficepinjj  net  ion  bein^  tk  pfann  wakened  and  proceeded  with, 
without  any  formal  proce^  of  wakL-ninq  and  transference  behig 
broni^ht  for  that  purpose,  and  to  thi^  end  that  the  pre^nt 
pursuer  filjould  be  elateil  in  any  competent  form  or  character 
he  thought  proper^  as  beinp  now  the  party  cntitlcfl  to  in&ist  In 
and  follow^  out  the  said  action  ;  and  the  said  counsel  for  the 
defender  a^jreed  to  lodge  0  minute  to  ih\»  effect  in  the  said 
former  action,  on  the  pursuer  ftKi^Hiini*  to  Bisit  himaolf  therein  in 
BUch  competent  form  as  ho  mi;;jht  be  jmI vised." 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor I 

**  l7tkJtt!tf  IS -lip — ^The  Lord  Ordinary  having  heard  parties* 
procoratora,  and  considered  the  minute  for  the  defender, — in 
respect  the  defender  mmn tains  that  this  action  h  barred  on 
the  ground  of /w /iem/ipn.v  and  in  respect  the  said  lit  peadem  h 
said  to  arise  from  a  process  instituted  at  the  ins  tan  ee  of  the 
pursuer's  father,  in  which  no  step  has  been  taken  since  1825, 
8^  that  the  same  hn9  never  been  taken  up  hy  the  pursuer, 
Off: Ir^nsferred  a^^inat  him;  and  in  red [ieel  tht?  puniuer  denies 
t|i|Lt  lia  reprc^-nt^  hii^  father,  or  that  ihtB  said  action,  even  if 
wakened  and  transferred,  would  be  any  bar  to  the  present  pro- 
reedinffw,  and  declines  to  fake  up  the  satiK^^ — Sistsj  prtK-ess  until 
the  first  sederunt-day  of  November  ne^ct,  in  order  that  the  de- 
fender may  raise  a  wakening  and  transference  of  the  procesfi  on 
which  hia  plea  of  its  pemkaa  h  founded,  reserving  all  questions 
of  expenses." 

EmsUe  reclaimed,  and  argued — That  the  present 
question  was  raised  in  an  action  which,  although  asleep, 
was  in  dependence ;  That  tlie  pursuer  had  a  nghtj  in 
whatever  character  he  took  the  lands,  to  take  up  the 
action  which  had  been  raised  by  his  father,  inasniucli  as 
it  was  a  real  action;  that  timt  was  conclusively  shewn 
by  the  case  of  Kyle  v,  Kyle's  trustees,  20th  November 
1831,  I  Shaw,  p.  180;  that  the  pursuer  was  bound  to 
waken  and  transfer  the  depending  action  1  and  th;it 
taking  up  the  real  aclion  could  no  more  infer  represeu- 
tation  against  him  than  taking  the  estate;  That  the 
Lord  Ordinary,  however,  had  held  that  the  defender 
niust  tran*%fer  the  original  action  active  against  the 


pursuer :  That  this  could  only  lead  to  litigationi  as  tbt 
pursuer  woiihi  deny  that  tJie  action  had  been  tratw- 
ferred  against  him  in  the  proper  character 

Fraser  replicd^^Thiit  he  had  never  represented  hii 
father^  but  had  taken  the  estate  by  serving  beir  to  hit 
grandfather;  and  that  his  father  never  had  any  interest 
in  the  estate  except  a  bare  liferent:  That  this  was  a 
relevaut  statement  in  defence  to  any  wakening  or  trans- 
ference of  the  sleeping  process  ;  and  that,  in  admitting 
tfiat  the*  pursuer  had  any  relevant  defences  to  a  wak 
ing  and  transference  of  that  action,  the  defender  ga' 
up  his  case  :  That,  at  all  events,  it  was  highly  m 
pedient,  in  the  present  process,  to  duscuss  the  plea  rai. 
by  the  defender. 

At  advisingi  the  Court  adhered  to  the  interlock 
of  the  Lord  Ordlnarjf  reserving  all  questions  of 
pense§. 

D>rd  0>v/mfify,  Robert  son^ — P*fr  pHnm^f^  Rntherfurd  ♦  W, 
Fraser,   W.B^  Ao^nL — For  Defindix^  Dcaa:    Itobcrt    M»f^ 


2l6it  Jammnj  1845. 

Sec  on  d  Di  v  j  sion.— ( F.  L.  M  M. ) 

No.  61* — Mrs  A.  W*  Mackenzie^  Petiiumer. 

Procesa — Curator  Bonis^HVierc  ft  part^  prtsenit^ti  a  p^tiikm 
ctmptmiit  for  retm>VfiI  qf  her  curator  Wjnis,  and  mgytsted 
apjjoifttment  of  a  curator  ad  litem,  the  Court  rtfuA^d  ^  mufJbe  md 

Sftpoiiilmtnf,  Ifttt  urdfre^J  ft  itttitioH  i«  he  pm^inltd^  prwftJt^  fif 
if  apfioiiitmeni  o/anothtr  curator  bonis,  f&r  tke  purpom  tf^f*' 
&uinf^  the  other. 

Mr  Peter  Clerk  Gibson  w*na  appointed  aanai&r 
to  tlte  petitioner  on  12  th  February  183L     A  pelii 
and  compbunt  waSj  on  the  14  th  curt.^  prcsenfed  lo 
Coui%  in  tlic  petitioner's  name,  praying  tliiit,  &je 
(j)bson  had  not  complied  with  the  act  of  ^e^lerunt  1 
Febmary  1730,  as  lo  lodging  copies  of  hie?  acconnts, 
therein  appointed,  be  should  Ik.^  removed  from  ibe  01 
of  curator  boim^  ^nA  found  lialde  in  the  penalties 
tboiized  by  the  act.     The  petition  Buggested  that, 
the  petitioner  was  still  iucfipable  of  transacting  btisi 
ness,  a  curator  ad  haiic  litem  should  l>e  upptJinted. 

LordJmiirt-  Clfrk. — We  cannot  appoint  a  curator  without  har^ 
big  ^me  evidence  as  to  the  itale  of  the  petitioner.     1  thiiilr 
reguJar  way  ti$  for  tti©  friend*  of  this  liuiy  to  apply  by  pt^\ 
for  a  currttor  ImnU. 

The  Court  accordingly  ordered  a  petition^  at  the  in 
stajice  of  the  petitioner's  friends,  to  be  presented  for  tli^ 
appointment  of  a  curator  bonk^  for  the  special  purpose  >* 
pursuing  the  curator  bonis  formerly  appointed. 

For  Prtititmrr^  C^x»k  \  Dundas  ajid  Jamie^on,  W.S.,  AgaiBm^ 
T.  C?erA.— [F.L.MJ1.] 


I 
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2lst  Januan/  1845. 
SEf^ifD  Division.— (FX.M.H,) 

NOi  62. — ^Wij-LiAM  MiLtEH^  PnrsH&'f  p-  Francis 

Olifiiant,  I^ejhider, 

Froof — Judicial  Admissioo^  Whtre  a  partu  mrtdf  a  Jadicvd  md- 

mmioii,  tf^tipkd  triih  a  *infjh*\enlion^  which  {atttrmu  diMfwswetlmr 

fir  rvuhnrc  m  process^  ihfi  Court  ictok  tk^  admif^ioii  ne^AatM  mt 

^ttalijirrttion^ 

Coniinuatton  of  case  reported  ante^  vol.  xx,  p*  S< 
Tbiscttse  was  remitted  buck  to  Uie  Lord 
terms  of  the  interlocutor  of  Coiii1>   In  ttetHMll  ^ 

the  original  pnrauerjD%*hlfeMi|liarfi©l^^i^  Wi 


^m 
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William  Miller,  was  sisted  in  his  stead.  Both  parties 
having  renounced  probation  on  coming  before  the  Lord 
Ordinary,  the  following  interlocutor  was  pronounced : 

"  10«*  December  1844.— The  Lord  Ordinary  having  heard 
parties'  procurators  on  the  closed  record  and  whole  process, — in 
respect  no  objectioa  was  stated  by  the  defender  to  the  title  of 
William  Miller  to  insist  in  this  action  in  place  of  the  deceased 
John  Miller,  his  father,  sists  the  said  William  Miller  as  a  party, 
and  sustains  his  title  accordingly;  and  on  the  merits— both 
parties  having  renounced  &rther  probation — finds  that  the 
price  and  value  of  the  subjects  was  fixed  by  the  disposition 
granted  by  the  late  John  Miller  to  the  defender,  Francis  Oli- 
phant,  at  the  sum  of  £120 :  Finds,  that  although  the  said  dis- 
position bears  that  the  said  price  was  paid,  and  discharges  the 
same,  yet  that  the  defender  admits  that  no  money  was  advanced 
by  him  at  the  date  of  the  said  disposition,  beyond  the  sum  of 
£35;  and  that  the  whde  of  his  advances,  as  on  16tb  March 
1S42,  amounted  to  the  sum  of  £49.  0.  6}. ;  and  finds  that  he 
denies  that  there  was  any  sale,  alleging  that  the  said  disposition 
was  truly  granted  as  a  security  tar  his  advances  only  to  tho 
amount  foresaid :  Finds  that  tlie  defender  took  infeftment  on 
the  said  disposition  on  the  19th  of  September  1839,  and  the 
same  was  recorded  on  the  23d  of  the  said  month,  thereby  adopt- 
ing the  said  sale,  and  setting  himsdf  ferth  to  the  public  as  pro- 
piietor  of  the  said  subjects,  which  became  ar^udgeable  for  his 
debts :  finds  that,  by  interlocutor  of  the  Second  Division  of  the 
Court,  the  defender  was  found  not  to  be  prevented  from  inquir- 
ing into  the  character  and  reality  of  this  transaction,  and  that, 
in  doing  so,  he  ought  not  to  be  restricted  to  the  writ  or  oath  of 
the  pursuer :  But  finds  that  the  defender  having  renounced  pro- 
bation, that  the  evidence  in  process  does  not  establish  his  alle- 
gation, but  on  the  cuntraiy,  the  said  evidence,  independent  of 
the  terms  of  the  disposition  and  fact  of  infeftment^  and  more 
especially  the  letters  from  the  defender  to  his  grandfather,  tho 
said  John  Miller,  dated  7th  January,  14th  and  21st  December 
1841,  go  to  establish  an  actual  sale  to  the  defender,  and  to  shew 
that  he,  as  owner  of  the  property,  attempted  to  sell  the  same 
for  his  own  behoof;  and  ther^ore  decerns  for  the  sum  of  £120, 
as  the  price  of  the  subjects  sold  to  the  defender,  and  with  in- 
terest, under  deduction  of  the  foresaid  sum  of  £49.  0.  6^.,  with 
interest  fh>m  the  date  of  the  advances,  reserving  any  objection 
competent  to  the  pursuer  to  the  amount  of  the  said  advances, 
beyond  the  sum  of  £49  credited  in  the  libel,  and  allows  decree 
to  go  out  in  the  mean  time  to  the  extent  of  £70,  and  decerns : 
Fmds  the  pursuer  entitled  to  expenses :  Appoints  an  account 
thereof  to  be  given  in,  and  when  lodged,  remits  the  same  to  the 
auditor,  to  tax  and  report.** 

Oliphant  reclaimed,  and  contended,  that  while  he 
admitted  that  at  the  date  of  the  disposition  he  had  onlj 
paid  £35  to  the  pursuer,  he  at  the  same  time  denied 
there  was  an  j  sale  between  the  parties,  but  only  a  loan ; 
and  accordingly,  that  either  his  whole  statement  must 
be  taken,  or  none  of  it. 

The  pursuer  contended,  that  he  could  take  the  ad- 
mission without  the  qualification,  in  respect  the  latter 
was  inconsistent  with  the  disposition  and  with  the  cor- 
respondence, both  which  instructed  a  sale. 

At  advising, 

Lard  Juttice'derk. — The  pursuer  could  not  prevent  the  de- 
fender from  proving  the  true  character  of  the  transaction,  and 
we  accordingly  allowed  him  to  do  so.  Both  parties,  however, 
hftTin^  renounced  probation,  how  does  the  case  stand  ?  The  de- 
fender quotes  a  claiw  of  cases  tons,  where  the  only  evidence  of  a 
fket  was  an  admission  on  record,  and  contends  that  we  cannot 
take  hit  admission  without  liis  qualification.  This  case^  how- 
vfOTf  ia  YGTj  diflbrent  fhnn  those  quoted.  The  defender  sa^-s 
there  waa  no  sale  here»  but  onl^  a  loan ;  but  when  allowed  to 
provo  this  he  renounces  probation.  We  have  evidence  in  pro- 
cess irtiich  contradicts  his  qualiflcation.  There  is  the  disposi- 
tion and  the  correspondence,  whidi,  to  my  mind,  dearly  eata- 
blirit  that  there  was  a  sale.  That  being  the  case,  the  question 
CQOMS  to  be^  whether  the  ^rice  is  paid?  and  the  defender 
admtti  thai  he  has  not  advanced  the  pursuer  the  fUll  sum  of 

XswUftribywi   .1  am  of  the  same  opinion;  and  I  may  say, 

scomsn  jurist. 


that  had  it  not  been  for  the  correspondence  in  this  case,  I  should 
liave  had  considerable  difilculty,  because  of  the  sound  rule  of 
law  that  the  judicial  admission  of  a  defender  must  be  taken 
with  its  qualification.  But  the  letters  are  inconsistent  with  the 
statement  that  there  was  no  sale. 

Ijord  Moncreiff, — I  agree  with  your  Lordships.  We  remitted 
the  case  back  to  the  Lord  Ordinary,  to  allow  the  defender  to 
lead  evidence  of  a  loan.  But  he  has  not  done  so,  and  the  caae 
is  just  where  it  was.  I  do  not  think  the  Lord  Ordinary  could 
do  any  thing  else  than  pronounce  the  interlocutor  he  did.  Ou 
the  evidence,  we  have  the  disposition  and  correspondence  dearly 
establishing  a  sale. 

Lord  Cockbum  concurred. 

The  Court  accordingly  adhered  to  the  Lord  Ordi- 
nary's interlocutor,  with  expenses. 

Defender's  Authorities. — Carnegie,  22d  Feb.  1825.  Baird, 
21st  June  1827.  Gray,  10th  Dec.  1829.  Grierson,  Uth  Jan. 
1830. 

Lord  Ordinarjf,  Robertson. — Act,  Lord  Advocate  (McNeill), 
Buchanan;  Jolm  Leishman,  W.S.,  Agent. — Alt.  Rutherfurd, 
Macfiurlane;  John  Henderson,  S.S.C.,  Jaen^— T.  ClerL — 
rFX.M.H.1 


2Zd  January  1845. 

Second  Division. — (F.L.M.H.) 

No.  63- — G.  O.  Gardner,  Pursuer,  v.  TRiNnr  HorsB 

OP  Leith,  Defenders. 

Superior  and  Vassal — Ck)rporation — ^Title — Where  an  incorpora' 
tion,  havina  obtained  a  disfjosition  containing  procuratory  ofreiig* 
nation  ana  precept  of  aasincy  took  infeftment  on  the  preca)t  cmd 
f  the  unexecuted  procuratory^  reserving  its  oum  infeftment 


— Held  that  a  party  who  completed  his  title  on  the  procuratory 
as  superior  could  not  object  that  the  incorporation^  from  which  his 
awn  right  was  originally  derived,  was  not  truly  entitled  to  the  cha* 
racter  and  privileges  of  an  incorporation. 

Sequel  of  case  reported  an^e,  9th  February  1841,  vol. 
xiii.  p.  620. 

The  title  of  the  pursuer  having  be^ n  sustained  by 
the  interlocutor  of  9th  February  1841,  the  case  was 
remitted  back  to  the  Lord  Ordinary  to  consider  the 
merits  of  the  case. 

As  narrated  formerly,  the  Trinity  House  of  Leith 
acquired  certain  lands,  in  1735,  from  a  Mrs  Evanson, 
by  a  disposition  containing  an  obligation  to  infeft  a  me 
vel  de  me,  procuratory  of  resignation,  precept  of  sasine, 
&c.  The  Trinity  House  took  infeftment  on  the  pre- 
cept of  sasine  in  1736,  and  in  1812  they  assigned  to 
the  pursuer's  author  the  unexecuted  procuratory  of  re* 
signation,  reserving  their  own  instrument  of  sasine* 
On  this  procuratory  the  pursuer's  author  obtained  a 
crown-charter  of  resignation,  and  thereupon  granted 
the  Trinity  House  a  charter  of  confirmation,  so  that  the 
Trinity  House  held  as  vassals  immediately  under  the 
pursuer's  predecessors. 

The  pursuer  brought  an  action  of  reduction  to  set 
aside  the  sasine  of  1735  in  favour  of  the  Trinity  House, 
on  various  grounds,  but  chiefly  because  it  was  alleged 
that,  at  its  date,  the  Trinity  House  was  not  an  incorpora- 
tion, and  it  concluded  likewise  that  the  charter  of  con- 
firmation was  inept  and  not  binding  on  the  pursuer,  in 
as  far  as  it  confirmed  the  said  sasine,  and  taxed  the  com- 
position at  double  the  blench-duty. 

The  pursuer  put  a  minute  into  process,  restricting 
the  reductive  conclusions  of  the  summons  so  far  as  re- 
garded the  sasine  of  1735,  but  reserving  all  competent 
pleas  with  regard  to  the  nature  and  efiect  of  the  saroe» 
and  all  objections  to  the  right  of  the  defenders  to  hold 
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the  same  as  a  sufRcient  feudal -title  in  favour  of  the 
incorporation  of  the  Trinity  Hoose. 

The  pursuer  pleaded,  inter  alia — That  the  instru- 
ment of  sasine,  1735,  could  not  be  founded  upon  as  a 
proper  investiture  in  favour  of  the  defenders  as  a  cor- 
poration, because,  at  it  date,  the  members  of  the  Trinity 
House  were  not  a  corporation,  and  that  the  charter  of 
confirmation  was  not  binding  on  him  as  contirming 
the  said  instrument  of  sasine,  or  as  taxing  the  compo- 
sition, there  being  no  such  limitation  in  the  superiors' 
other  titles. 

The  deiendievs pleaded — That  the  pursuer  was  barred, 
by  his  own  titles,  from  objecting  to  the  sasine  of  1 735, 
and,  at  any  rate,  it  was  a  good  sasine  in  favour  of  the 
defenders  as  a  corporation,  and  that,  accordingly,  the 
lands  were  not  in  non-entry,  and  that  the  pursuer  could 
not  challenge  the  charter  of  confirmation  granted  by 
hispredecessor. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  the  accompanying  note  : 

"  20^  Jtt/y  1844. — The  Lord  Ordinary  having  heard  counsel 
for  the  parties,  and  conBidered  the  closed  record,  writs  produced , 
and  whole  cause,  Finds,  Imo,  That  by  disposition,  dated  3d  Janu- 
ary 1735,  Mrs  Marion  Evanson,  being  then  vested  in  \he  plenum 
dominium^  both  property  and  superiority,  of  the  lands  in  qnestion, 
disponed  and  conveyed  the  same  to  and  in  favour  of  Robert 
Inncs,  therein  designed  *  now  present  master,*  Andrew  Fowler, 
therein  designed  *  now  assistant,'  and  Robert  Angus,  therein 
designed  *now  present  treasurer  to  the  Trinity  House  of  Leith, 
for  themselves,  and  in  name  and  behalf  of;  and  as  representing 
the  haill  other  masters  and  members  of  the  said  Trinity  House, 
and  for  and  to  the  use  and  behoof  of  the  poor  thereof,  and  their 
successors  in  office,*  with  obligation  to  infeft  *  by  two  several 
hifd!tment8  and  m&nners  of  holding ;  the  one  thereof  to  be  holden 
of  me,  the  said  Marion  Evanson,  and  my  heirs  and  suocessors,  in 
free  blench,  for  payment  of  a  penny  Sa)t8  money,  &c.,  and  the 
other,  &c.,  from  me  and  my  foresaids,  of  my  immediate  lawM  su- 
periors thereof,  &c. ;  and  the  said  disposition  contained  procuratory 
of  resignation  and  precept  of  sasine,  with  other  usual  and  neces- 
sary ckuses  :  2d,  That  upon  the  precept  contained  in  said  dispo- 
sition, whereby  sasine  was  authorized  and  directed  to  be  given 
*  by  deliverance  to  the  saids  Robert  Innes,  Andrew  Fowler,  and 
Robert  Angus,  or  any  of  tliem,*  the  said  Trinity  House  took 
infeftment  in  the  said  lands,  conform  to  instrument  conceived 
in  favour  of  the  said  Andrew  Fowler,  therein  designed  *  present 
assistant,*  *  for  himself  and  in  name  and  behalf  of  and  as  repre- 
senting the  haill  other  masters  and  members  of  the  said  Trinity 
House,  and  to  the  use  and  behoof  thereof;'  and  which  instru- 
ment bears  date  8th  January  and  5th  March,  and  was  duly  re- 
corded in  the  Particular  R^:ister  of  Sasines  at  Edinburgh 
7  th  March  1 735 :  3^  That  by  vurtue  of  the  foresaid  title,  whereby 
the  property  and  superiority  of  the  said  lands  came  to  be  sepa- 
rated, the  latter  remaining  upon  the  i)crsonal  right  in  the  above 
disposition,  the  said  Trinity  House  continued  in  tall  possession 
and  enjojrment  of  the  whole  subject,  both  property  and  supe- 
riority, dovm  to  36th  May  1812,  when,  by  disposition  subscribed 
and  executed  by  John  Hay,  therein  designed  *  master,*  Thomas 
Grindlay,  therein  designed  *  assistant  master,*  and  Robert  Bruce, 
therein  designed  *  depute  master  of  the  said  Trinity  House,  for 
themselves,  and  in  name  and  behalf  of,  and  as  representing  the 
iiaill  other  members  of  the  said  House,'  they  sold  and  disponed 
to  and  in  favour  of  Alexander  Young,  W.S.,  *  the  right  of  supe- 
riority, or  dominium  directum,*  of  the  foresaid  lands :  4th,  That 
by  the  said  disposition,  the  said  TWnity  House,  acting  through 
their  office-bearers  before  named,  expressly  excepted  firom  me 
warrandice,  and  reserved  in  their  own  favour,  the  fbresaid  in- 
strument of  sasine,  *  proceeding  upon  the  precept  of  sasine  con- 
tained in  the  disposition  in  their  favour,  made  and  granted  by 
Marion  Evanson  ;'  which  infeftment  is  therein  described  as 
being  *  still  held  base  of  the  representatives  of  the  said  Marion 
EransoB,*  &c.,  *  declaring  that  we  and  our  foresaids  shall  only 
be  bound  in  absolute  warrandice  of  the  superiority  of  the  said 
lands,  so  &r  as  the  same  is  holden  in  amite  of  the  crown,  and  no 
farther,*— it  being  expressly  provided  that,  under  the  superi- 
ority *  hereby  disponed,  we  are  to  continue  to  hold  the  property 


of  the  said  lands  in  blench  farm,  in  virtue  of  the  base  infeft- 
ment in  our  favour,  following  on  the  prec^t  in  Marion  Evan- 
son's  disposition,  and  excepted  from  this  conveyance,  and  re- 
served in  our  persons  ;*  and  the  said  Trinity  House,  by  tiieir 
office-bearers  foresaid,  accordingly  conveyed  and  assigned,  to 
and  in  favour  of  the  said  Alexander  Toung,  *  as  having  now 
right  to  the  superiority  above  disponed,  the  blench-daties  and 
services  payable  to  the  crown  vassal,  by  the  foresaid  incorpora- 
tion of  Trinity  House,  for  and  on  account  of  the  foresaid  base 
infeftment,  and  that  from  and  after  the  date  hereof.'  5<A,  That, 
moreover,  by  the  said  disposition,  the  said  Trinity  Hoose,  act- 
ing through  their  office-bearers  foresaid,  specially  assigned  to 
the  said  Alexander  Young  '  the  unexecuted  procuratoiy  of  rs- 
signation  contained  in  the  Ibresaid  disposition  made  and  granted 
by  the  said  Marion  Evanson,*  &&, '  to  the  end  that  the  said 
Alexander  Young  and  his  foresfuds  may,  in  virtue  of  the  said 
unexecuted  procuratory  of  resignation,  more  readily  obCaio 
frxnn  the  crown  a  charter  of  resignation  of  the  said  lands,  noder 
the  burden  of  the  fores^d  instrument  of  sasine  in  our  &vour.' 
6th,  That  it  was  exclusively  under  and  by  virtue  of  this  dSapih 
sition  from  the  Trinity  House,  and  the  assignation  to  the  unexe- 
cuted procuratory  of  Marian  Evanson,  therein  ccmtained,  and 
not  otherwise,  that  the  said  Alexander  Young,  and  the  varioai 
parties  acquiring  from  him,  subsequently  comj^eted  the  supe- 
riority titles ;  and  the  present  pursuer,  excepting  under  tht 
titles  so  completed,  and  now  come  by  prc^^ress  into  his  person, 
has  never  had,  and  has  not  at  this  moment,  any  ground  of  right 
as  superior  to  that  portion  of  the  lands  (orig^naUy  conveyed  bj 
Marion  Evanson  to  the  Trinity  House,)  which  is  here  in  ques- 
tion :  Finds  that,  in  these  circumstances,  and  without  now  in- 
quiring whether,  at  the  date  of  the  original  conveyance  hj 
Marion  Evanson  aforesaid,  the  said  Trinity  House  was  in  strict- 
ness entitled  to  the  character  and  privileges,  in  all  points,  of  a 
pn^r  body  corporate,  the  pursuer  cannot  be  heard  to  cbalkngc 
the  property  title  now  vested  hi  the  defenders,  seeuig  tisat  ths 
right  of  said  defenders,  as  corporate  vassal  in  the  lands,  is  not 
oiSy  expressly  recognized  and  saved  in  grwmio  of  the  superiofity 
title  on  which  his  own  right  depends,  but  that,  in  truth,  the  said 
superiority  title  itself  having  been  derived  solely  through  tl» 
defenders  (who  had  no  other  right  thereto  than  what  they  had 
acquired  and  all  along  held  under  Marion  Evanson's  dispositioB, 
as  the  common  root  <^  title  both  to  property  and  superiontj.) 
he  cannot  impugn  their  right  to  the  property  without  neees- 
sanly  exposing  the  right  of  superiority  flowing  frtnn  them  to  a 
corresponding  objection,  and  thereby  cutting  the  brandi  tm. 
which  his  own  right  hangs.  Separatim,  Finds  that  it  would,  at 
any  rate,  not  aviul  the  pursuer  m  the  present  process  ctf  reduc- 
tion and  non-entry,  so  far  as  he  insists  in  it,  to  the  GSBed  of 
enforcing  a  claim  to  composition  from  the  defenders,  as  on  the 
entry  of  a  singular  successor,  dthough  it  were  to  be  held  &at 
the  property  title  founded  on  by  them  was  formally  inept  and 
inhabUe  as  a  title  to  the  corporate  paaona,  inasmudi  as  the 
investiture  completed  in  Andrew  Fowler,  as  an  office-bearer  of 
the  corporation,  and  which  the  pursuer  no  longer  impogns,  as 
having  been  sufficient  originally  to  fill  the  fee,  was,  at  sill  events, 
a  good  investiture  in  himself  and  his  successors  in  office,  to  Ite 
corporate  Ix^oo^  and  as  such  capable  of  being  at  any  tkne 
taken  up  by  the  said  Andrew  Fowler's  official  successors  as  bdn& 
in  that  view,  quodammodo  heirs  of  provision  on  the  &11  of  the 
investiture,  and  the  defenders  have  stated  their  willingness,  rm&a 
than  litigate  now,  4fi  take  an  entry  on  this  footing,  upon  pa^ 
ment  of  the  usual  relief  as  heirs,  which  would — the  holding  bring 
free  blench— amount  only  to  a  year's  blench-duty :  Finally,  as 
regards  the  objection  stated  in  the  seventh  reason  of  rednctioB  to 
the  charter  of  confirmation  granted  by  Alexander  Maijoribaalo, 
one  of  the  pursuer's  auth<Nr8,  vis^  that  the  same  is  'irregiikr 
and  inept,  and  not  Ending  upon  the  pursuer  as  a  singular  sno- 
cessor  of  the  said  Alexander  Maijoribanks,  inasmudi  as  it  taaoes 
the  entiT  of  singular  successors  of  the  said  Trinity  Hoose  at 
double  the  blench-duty  the  first  year  of  their  en^,'  Finds  \ 
in  the  present  case,  where  no  question  is  yet  raised  as  to 
entry  of  a  singular  successor^the  sole  question  being,  wliel 
the  Trinity  House  be  itself  in  non-entry— it  is  unBeceoaavy  «t 
present  to  pronounce  any  deliverance  ;  -  reserving  to  the  ymmt 
and  his  successors  in  the  superiority,  notwithstanding  tbeaail 
charter,  all  claims  for  composition  or  otherwise  on  Uie  entnr  sf 
singular  successors,  whensoever  an  occasion  for  sudi  entiy  «■! 
occur,  and  to  the  said  singular  successors  their  defences  a^itest 
the  same  as  accords :  Therefore,  upon  the  whole  nuitter,  lysh 
the  reasons  of  reduction,  and  assoilnsf  thedefeodm  r    '  '" 
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from  all  and  erery  the  conclusions  of  the  summons,  and  decerns  : 
Finds  expenses  due,  appoints  an  account  thereof  to  be  given  in, 
and  remits  the  same,  when  lodged,  to  the  auditor,  to  tax  and 

KpOTt, 

"  Note, — 1.  It  was  uigently  pressed  upon  the  Lord  Ordinary 
that  the  former  judgment  of  the  Court  (9th  Febnuuy  1841,) 
repelling  the  objections  to  the  pursuer's  title,  excluded  the 
main  ground  of  decision  on  which  the  present  interlocutor  is 
founded.  But  the  Lord  Ordinary  cannot  think  so.  The  judg- 
ment was  itself  pronounced  expressly  *  without  prejudice  to 
any  plea  on  the  merits  founded  on  those  objections.'  So  that 
the  title  was  sustained,  only  to  the  effect  of  meeting  the  pre- 
liminary defence,  as  originally  pleaded  against  satisfying  the 
production,  and  to  the  efi^  of  altogether  excluding  the  action, 
and  thus  stopping  discussion  on  the  threshed. 

**  2.  On  the  merits,  if  there  be  any  thing  in  the  pursuer's 
plea,  that  the  defenders  are  not  duly  vested  in  the  property^  it 
must  equally  follow  that  neither  were  they  vested  in  the  supe- 
riorityy  when  they  executed  the  disposition  in  Mr  Young's  favour 
in  1812.  For,  if  Mrs  Evanson's  disposition  of  both  property 
and  superiority  did  not  operate  a  conveyance  except  to  the  in- 
dividual oflice-bearers  of  the  Trinity  House  therein  named,  no- 
thing can  be  clearer  than  that  the  office-bearers  who,  at  the 
distance  of  nearly  a  century,  disponed  to  Mr  Young,  were  alto- 
gether without  title.  How  could  Mr  Young,  the  moment  he 
obtained  and  accepted  of  his  disposition  from  those  office-bearers, 
as  the  recognized  official  representatives  of  tJie  defenders,  have 
at  once  turned  round  upon  its  granters  and  disputed  their  title 
to  the  prc^rty,  to  the  effect  now  attempted  by  the  pursuer  ? 
It  seems  very  clear  that  he  could  not.  And  if  he  could  not, 
neither  can  the  pursuer,  whose  superiority  title  traces  back  to, 
and  rests  wholly  upon  the  right  thus  acquired  by  Mr  Young ; 
that  right  indeed,  m  ^nemio,  recognizing  the  defenders  as  pro- 
prietors of  the  dominium  utile,  and  expressly  saving  and  reserv- 
ing their  investiture  under  the  base  holding,  and  declaring  that 
the  superiority  had  only  been  parted  with  '  under  the  burden  of 
the  instrument  of  sasine  in  our  fevour.* 

•*  3.  This  is  one  satisfactory  answer  to  the  present  action, — 
hoth  as  it  concludes  for  reduction  of  the  defenders'  titles  on  the 
ground  of  Uieir  having  no  right  whatever  in  the  property  of  the 
lands,  and  also  as  it  concludes  for  declarator  of  non-entry,  on  the 
ground  that  the  defenders  are  not,  in  the  proper  feudal  sense, 
to  be  considered  as  vaasah  in  the  subject.  The  investiture  of 
snperiori^  (in  those  very  titles  by  which  it  is  itself  originated 
and  constituted)  so  recognizes  and  deals  with  the  defenders,  as 
vassals  in  the  subordinate  estate,  that  no  one,  at  least,  depend- 
ing upon  that  investiture  as  the  sole  ground  of  his  own  right, 
can  repudiate  or  deny  effect  to  the  right  of  the  defenders. 

^  4.  At  all  events  it  is  plain,  that  even  i^  in  strict  feudal  form, 
there  should  chance  to  be  a  flaw  in  the  defenders'  investiture — 
viewing  that  investiture  as  one  in  favour  of  the  corporation — this 
can  never  touch  the  radical  right  to  the  estate,  which  unques- 
tionably bdongs  to  the  defenders  as  a  body.  Could  Mrs  Evanson, 
for  example,  ever  have  disputed  the  right  of  the  Trinity  House, 
ma  the  party  entitled,  under  her  own  disposition,  to  hold  the 
property  ?  When  Andrew  Fowler  went  oat  of  office^  could  she 
bave  insisted  against  the  Trinity  House  by  reduction  and  non- 
eatry,  as  if  they  possessed  no  right  to  the  subjects  ?  Could  she, 
s^U  mote  especiaUy,  have  reftised  to  render  public  by  conjimui- 
tion  in  fiivour  of  the  Trinity  House,  or  at  all  events,  of  their 
office-bearers  for  the  time,  the  base  right  wliich  had  been  made 
up  in  Fowler's  person,  solely  in  his  official  character,  and  for 
behoof  of  the  body  whose  officer  he  was,  and  of  those  who  might 
be  his  socoessort  in  that  office  ?  Could  she  have  insisted,  in  any 
^wiew,  upon  an  entry — as  if  by  a  singular  successor,  and  with  a 
f.'^^nwx^nding  composition — on  every  successive  annual  election 
K^  the  officers  of  the  Trinity  House  ?  The  principle  which  ruled 
"the  caae  of  CampheU,  28tA  June  1843,  would  at  once  have  afford- 
ed «a  answer  to  any  such  extravagant  demand.  And  what  is 
-itite  fmnm^  now,  but  a  party  standing  in  the  precise  same  re- 
\tiimm  to  the  defenders  in  winch  Mrs  Evanson,  if  now  alive,  would 
liaTe  stood  ?  Unless,  indeed,  there  be  this  difference — that  the 
himself  holding  under  an  investiture  wholly  derived 
\  tfie  defenders,  must  be  still  less  in  condition  to  deny  the 

'  iod  rifliits  of  the  body  from  whom  his  own  title  flows. 

**  5w  The  Lord  Ordinary  has  thought  it  unnecessaiy  to  de- 
€aim  HH*k*i  ai  the  date  of  Mrs  Evanson's  disposition  in  favour 
<3f  tfi9%liiHgrlBocupe,  aosd  of  the  sasine  following  thereon,  that 
liQJIy  w  In  ilrirtmm  entitled  to  the  character  and  privileges 
cf  •  JgBH^Vi  flMppWtiffni    But  if  this  bad  been  requisite,  he 


should  have  been  strongly  disposed,  upon  the  evidence  before 
him,  to  decide  even  in  that  question  for  the  defenders.  The 
Trinity  House  has  had  persona  standi  as  an  hospital  for  cen- 
turies. Its  existence  in  that  capacity  is  established  by  the 
ancient  grants  from  the  crown  in  its  favour — by  the  enforce- 
ment, from  the  earliest  times,  of  the  corporate  rights  thereby 
conferred,  even  in  so  imfevourable  a  matter  as  the  taxation  of 
strangers,  (See  Hospital  of  Leith  v.  Toum  of  Kinghom,  Mth  Ja- 
nuary 1576,  Z>.  16,651,) — by  decrees  of  Court  in  its  favour  when 
pursuing  by  its  office-bearers ;  by  its  uninterrupted  and  univer- 
sal recognition  as  a  public  institution;  by  the  more  recent 
charter  in  its  fevour  oonflrming  and  renewing  its  rights,  which 
proceeds  upon  an  express  recit^  of  its  immemorial  standing  as 
a  corporation ;  and  the  statute  1st  Geo.  iv.  c.  37,  wherein  it  is 
in  so  many  words  acknowledged  by  the  legislature  as  a  body 
which  '  has  for  time  immemorial  existed  as  a  body  corporate 
and  politic' 

"  6.  Finally,  the  Lord  Ordinaiy  is  not  sure  but  that  if  it  had 
been  necessary  to  go  into  other  views  of  the  case,  the  very  shape 
and  terms  of  the  summons  at  the  pursuer's  instance  would  not, 
per  se,  have  been  enough  to  exclude  declarator  of  non-entry. 
The  pursuer  there  challenges  and  seeks  reduction  of  the  sasine 
in  Fowler's  favour,  as  an  instrument  which  is  and  has  been,  ab 
initio,  absolutely  null.  But  if  it  was  thus  null,  then  there  has, 
down  to  the  present  day,  been  no  competent  separation  of  the 
property  from  the  superiority,  and  the  feudal  relation  of  su- 
perior and  vass^  between  the  pursuer  and  defender  does  not 
properly  subsist.  It  is  true  that,  to  get  over  this  difficulty,  the 
pursuer  has  minuted  his  desire  to  depart  from  this  branch  of 
his  summons.  But  the  Lord  Ordinary  doubts  whether  a  change 
so  radical,  and  which  would  go  to  alter  the  whole  complexion 
and  bearings  of  the  case,  can  be  allowed.  He  has  not,  however, 
to  any  effect  rested  his  judgment  upon  this  specialty.  But  it 
is  right  to  keep  it  in  view.  And  in  the  meanwhile  it  will  be 
observed,  that  no  amendment  or  alteration  of  the  libel  has  bee|i 
allowed,  so  as  practically  to  give  eff^t  to  the  change  on  the 
tdiape  of  the  case  proposed  by  the  puiBuer." 

The  pursuer  reclaimed.     At  advising, 

Lord  Justice- Clerk. — It  is  impossible  to  read  the  titles  in  thia 
case  and  arrive  at  a  different  opinion  from  that  come  to  by  the 
Lord  Ordinary.  Mrs  Evanson  dispones  to  the  office-bearers  of 
the  Trinity  House  of  Leith.  It  is  recognized  as  a  corporation 
in  the  same  way  as  many  old  corporations  have  been,  without  its 
being  possible  to  trace  their  origin  distinctly.  And  then,  when 
this  Trinity  House  sell  the  superiority,  no  one  can  purchase  it 
without  taking  it  through  the  incorporation.  However,  the 
whole  matter  is  so  fully  embodied  in  the  Lord  Ordinary's  inter- 
locutor and  note,  that  I  do  not  consider  it  necessary  to  state 
my  (pinion  -at  length,  agreeing  as  I  do  with  the  grounds  on 
which  he  rests  his  decision. 

Lord  Medwyn, — I  am  of  the  same  opinion ;  and  I  have  nothing 
to  add  to  the  Lord  Ordinary's  reasons. 

Lord  Afoncreiff. — I  am  satisfied  with  the  Lord  Ordinary's  in- 
terlocutor. 

Lord  Cockbum  concurred. 

The  Court  adhered^  with  expenses  ; 
**  but  with  the  ftuther  reservation  to  the  pursuer,  in  any  com- 
petent action,  to  try  the  effect  of  the  clause  in  the  defenders' 
titles,  taxing  the  composition  on  the  entry  of  singular  succea- 
sors." 

Pursuer's  Authorities.— Leslie,  2 1  st  May  1824.  Gibson,  1 8th 
July  1710;  Diet.  5695.  Stair,  il.  3,  54.  Dempster,  21st  Jan. 
1831. 

Lord  Ordinary,  lyory.—Aet  G.  O.  Bell,  E.  8.  Gordon  ;  T.  F. 
Ewart,  W.S.,  AgenU^Alt  Rutherfhrd,  E.  F.  Maitland;  William 
Lindsay,  S.S.C.,  AgenL-^T,  C&rit.— [F.L.M.H.] 
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24th  Januanf  1845* 
FmsT  DivjsioH*— (J.C;) 

No.  64* — Davib  Siirra,  ParBner,  v,  James  Hamilton, 

Ikjhiikr* 
Prescription,  Tric^nnial-- Account. — Master  and  Servant— Proof 
—A  clerk  rahtd  an  action  mjabi&ihia  empfoffer  for  tlie  bahti€c  of 
ttn  ettxiiitTit  "/or  nfitifty,  at  ^fiffe£n  shiihnqa  p€r  ir^kf  frmn  16w 
NoT'€3ttbtv  IBB4  to  lAtK'ju!^  \^\  and  from  I6«A  Not^etnibeT  1835 
to  iGth  NtJVtJttft^  l&43»  fts  fter  o/p^iment;'^  but  on/j^  iu^o  itumjt  of 
the  account  hud  httn  incHrred  mthm  the  faxt  thr^  f^earg,  Thr 
ammnt  of  these  ittm^^  wi£/i  int^rfst,  hnvinq  been  tendered,  and 
consigned  bif  the  employer ^  hut  the  conntifnfmn  and  $tibshtmee  of 
tfrff  rest  of  the  debt  doited  ftj/  him — Held  thftt^  with  the  ej^r^ttion 
of  ilte  tvm  l(Mt  itrms^  the  account  vHat  prescribedy  and  coala  vfdi/ 
be  protxii  seriptO  ir^l  juratiiunto  of  the  d*femler, 

David  Smith  J  merchant  in  Edinburgh,  indorsee  of 
James  Duncan,  writer  tJiere,  brought  an  action  against 
Jame^  Hamilton,  C.  S.,  residing  in  Holy  rood  Palace, 
Edinburgh,  for  payment  of  £63»  14*  7**  as  the  balance 
of  ai*  account  alk*ged  to  have  been  incurred  by  him  to 
Duncan  for  hb  services  us  clerk. 

The  account  was  stated  aa  anaecount  ''for salary,  at 
15s*  per  week,  from  l6th  November  1834  to  I4th  July 
]  835,  and  from  l6th  November  1835  to  1 6th  November 
1 843,  as  per  agreement/'  In  appeared  from  the  ac- 
count, however^  that  the  only  items  incurred  witliin  the 
last  thrtse  years  were  the  two  last  items  of  the  account, 
amounting  to  £8*  19.  8  d^nd  £1,  3.  6. 

Defences  were  given  in  for  Mr  Hamilton,  stating 
that  the  whole  previous  items  of  the  account  were  pre- 
scribed ;  and  that  neither  their  constitution  nor  sub- 
fiistence,  both  of  which  were  denied,  could  be  proved 
otherwise  tlian  by  the  writ  or  oath  of  thii  defender.  It 
was  added,  however,  that  though  no  part  of  the  sum 
sued  for  was  due,  yet,  to  avoid  litigation,  but  subject 
to  a  denial  of  any  legal  claim  against  him,  the  defender 
had  offered  to  pay  £10.  lOs.  in  full  of  all  demands*  The 
defender  farther  tendered  and  consigned  in  the  hands 
of  the  clerk  of  Court  the  amount  of  tha  two  last  items 
of  the  account  U belled,  amounting,  with  interest,  to 
£11* 

Smith  pieaded — The  sum  concluded  for  as  salary 
owing  the  pursuer*s  cedent,  and  under  the  account 
produced,  has  ikot  undergone  prescription,  so  as  to  pre- 
vent the  recovery  thereof  in  common  form* 

Hamilton  pleaded — K  The  claim  now  made,  except 
in  so  far  as  relates  to  the  alleged  salary  for  the  three 
years  preceding  1843,  m  prescribed;  and  neither 
the  constitution  nor  subsistence  of  the  debt  can  be 
proved  otherwist)  than  by  the  defender's  writ  or  oath* 
2.  No  balance  is  legally  due  on  the  salary  of  the  last 
three  years,  but  the  defender  having  voluntarily  ten- 
dered the  amount  of  that  alleged  balance,  and  interest^ 
the  action  quoad  hoc  is  in  any  view  unnecessary. 

The  Lord  Ordinary  pronounced  the  following  inter* 
Jocutor ; 

♦MUM  Jtdif  1844. — Having  heard  portica'  procurators,  Suatiuns 
the  defend  t^r'ii  {ilea  of  prescription,  exct^pt  m  ^hj  far  uji  relate  a  to 
the  salary  cif  the  tlvr^'  y^ars  endin|]r  ^pvemWr  1&43>,  being  the 
loat  diite  of  ttio  account  ;  qiu^d  ultru  appoint^i  the  pursuer  to 
itati.%  in  11  ujiuute,  iiuiir  much  more  he  eluima  of  hulancii  due 
to  J  dm  of  liiiliiry  for  the  wiid  three  years  than  the  sum  con- 
uigMMil,  to  be  lodgt^  by  the  box-day*** 

Smith  reclaimed^  and  argued^Tlimi  this  was  a  con- 
tinuous account  by  the  defender  for  writings,  &c*,  in- 
curred to  Duncan,  his  clerk,  and  was  in  the  same  posi* 
tiou  as  a  tradesman's  account,  which,  though  from  cus- 


tom, stated  as  anntially  closed,  was  yei  a  continuoui 
account  from  its  commencement  till  its  last  item ;  tliat 
had  it  been  an  account  for  an  annual  salary,  the 
case  might  have  been  different,  as  each  j^ear**  ^kfj 
might  have  been  held  to  have  been  incurred  on  separate 
employment  for  each  year;  but  that,  in  a  case  like 
the  present,  the  act  lo7U  ought  to  be  liberally  con- 
strued. 

Hamilton  replied — That  this  was  a  question  of  ser- 
vant's wages,  to  which  the  act  1579  speciBealty  applied, 
ami  that  it  was  of  no  consequence  whether  the  sal^^ 
was  weekly,  monthly  or  yearly.     At  advising,  ^H 

The  Court  ad/teredf  with  additional  expenses.       ^^ 
l^rd   Ottiimn/^   RoWrtson.^Fwr   Smttk,   G.    G-    Bell,   HeU' 
der*>u  ;  James  Bell,  t>;SX-,*  ArfmK — Fur  Humiilon^  l^m^  \  Eob^rt 


<«n^H 


24£A  Jtmuanf  1845- 
SiCoNn  Diviaios.— (FX.iLHO 

Ko.  65. — JoHX  LriTLE,  Suspender  atui  Parsuo'^ 
JAH£fl  Shitii,  CfiOi-ger  and  Deftt^r, 

Bill  of  Exi:liangi> — Suspension — ^Proof — In  a  fvnjoin 

and  re.dtictiimy  uhere  there  H^ere  tortu  mttpkiovs  circumMtamm  re- 
ffordin^  two  biiU  on  ichich  dilitftnce  wcut  Htted,  the  Court,  rwcalB^ 
tlte  Ltyrd  ikdimvyi'it  interlocutor  ftppointim/  both  parties  to  UJ^ 
dirifdly  exafnined,  ordered  theui^  before  ftuther  oA^tOr,  A»  bmIs 
additional  statements  on  record. 

In  May  1841,  James  Smith  charged  John  Little  lo 
make  payment  of  two  billsj  the  one  for  £1G5.  7s,,  anj 
the  other  lor  £2^2iK  Little  »usi>endcd,  on  the  ground 
that  he  had  never  signed  the  bills  in  questtoa,  or  if  tie 
had  signed  them,  that  his  signature  muaihave  been  ob» 
tained  by  fraud,  at  a  period  long  anterior  to  the  date  of 
the  bllls^  as  he  luid  hud  no  transaction  with  the  chjy^pi- 
for  munyyciurs.  Little  also  brought  an  action  of  j 
tiou  to  have  the  bills  set  aside.  The  procej^se^  of  i 
pension  and  reduction  were  conjoined,  and  in  tbese  i 
joitied  processes  the  Lord  Ordimvry  granted 
recover  certain  documents. 

Various  doe  u  me  n  t^  w  e  re  recovered .  O  ne  of  tlieae  wm 
a  declaration  by  the  charger,  taiken  l>efore  the  Sheriff  in 
1841,  when  he  had  been  apprehended  on  a  cHmtoal 
charge  with  reference  to  a  piiivious  bill.  In  tbid  dr- 
ehtration  he  described  the  two  bills  now  <.duu*ged  for,  Bad 
stilted,  that  tliey  hmUieen  renewals  of  former  biUsgrftglt^ 
about  twelve  ji^nv^  before,  at  which  time  the  debt 
been  constituted  by  a  pnrchasic  of  eerUdo  heriiable  i 
jects  which  Little  had  made  from  him,  as  trnstoe  j 
another  party,  for  £2D0,  and  that  a  considerable  ^ 
lion  of  the  price  had  been  paid  at  the  time,  but 
balance  wiis  the  origin  of  Little*^  debt,  and  that 
had  re n mined  his  debior  ever  siuCc. 

A  summons  of  cfWr;,  brought  by  the  charger  ^ 
his  creditoi's  in  18S3,  Mas  also  recovered,  in  whtc 
Bus[x^nder  was  cited  as  a  defender,  and  he  wjis  Lbc  cn^ 
ditor  to  whom  the  charger  had  Burrendered  hk»  cstalOi 
'•^  for  him^lf  atid  the  other  creditors,^'  A  cash  aeeooat 
between  the  parties,  extcudlnf^  over  the  pcri*nJ  firo© 
August  1^28  to  July  183o,  was  al»o  recovered,  in  wlkkh 
the  char^^er  was  all  along  staled  as  the  riMi|iLiMkif*i 
debtor. 

The  suspender /j/<vh/«/ — That  the  bills  were  not  *i 
scribed  by  bhu,   imd   tlia^.if  0)*^^  ur^m  ibis^  «iili 
Uon  was  obtjiiiied  hy  tmid  apiT€i»tioilv 
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that  the  bills  had  been  indorsed  and  reindorsed  without 
Talue. 

The  charger  pleaded — ^That  the  bills  in  question  were 
the  true  and  genuine  acceptances  of  the  suspender  for 
value,  and  that  the  suspender's  pleas  could  not  be  stated 
ope  excqttionis  against  bills  ex  facie  regular  and  unob- 
jectionable. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  the  accompanying  note: 

•*  SH*  November  1644.— The  Lord  Orduuuy  haring  resmned 
consideratioii  of  this  cause,  and  again  heard  eoiuml  for  the 
parUe^  and  having  now  regard  more  especially  to  the  import 
and  terms  of  certain  productions  recently  recoveied,  before 
farther  answer,  appoints  both  of  the  parties  to  appear  before 
htm  on  the  day  of  that  they  may  be  judi- 

cially examined  in  regard  to  the  whole  dicumstanoes  connected 
wiUi  the  bills  in  dispute ;  and  more  particularly  as  to  the  con- 
siderations, if  any,  for  which  they  were  respectively  granted. 

**  iVbte.— The  more  the  Lord  Ordinary  has  considered  this 
case,  the  more  satisfied  has  he  become  that  justice  cannot  be 
done  between  the  parties  without  obtaining  fitx>m  one  or  other, 
and  possibly  from  both,  some  more  satisfactory  explanation  as  to 
the  history  of  these  bills  than  has  yet  been  afforded.  He  is  quite 
aware  of  the  disinclination  of  the  Court  to  judicial  examination 
in  the  general  case ;  but  there  is  here  most  pregnant  suspicion 
of  unfair  dealing  on  the  chaiger's  part  And  if  the  light  were 
alwajft  to  be  excluded  in  such  questions,  by  rigorously  limiting 
the  proof  on  the  very  threshold,  to  the  writ  or  oath  of  party, 
the  Lord  Ordinary  cannot  help  thinking,  with  Lord  Wyndfoid, 
(when  he  moved  the  judgment  of  the  House  of  Lords  in  Hunter^ 
\ftth  Mcy  1834,  7  W.andS.  App,  Cases,  340,)  that  *  such  a  rule 
would  be  a  cover  for  every  species  of  iniquity.' 

^  Upon  the  record  the  charger  studiously  abstains  fh>m  all 
statement  But  the  productions  which  have  at  last  been  reco- 
vered give  a  different  aspect  to  the  matters. 

•*  1.  The  first  of  these  is  a  declaration  emitted  by  the  charger 
in  certain  relative  criminal  proceedings  before  the  Sheriff  ftom 
which  it  now  appears,—!.  That  the  charger  did  not  receive  either 
of  the  bills  in  dispute  for  an  immediate  advance  in  cash,  or  indeed 
mt  all  m  the  onlinary  course  of  mercantile  dealing.  2.  That 
they  were  both  of  them  renewals  of  former  bills,  which  he  al- 
leges to  have  existed,  and  the  first  opgin  of  which  he  traces 
t)ack  to  a  date  so  long  ago  as  about  twelve  years  at  least  ante- 
lior  to  ekher.  3.  That  this  orginal  ground  of  debt  itself  arose, 
as  he  says,  out  of  the  following  transaction : — *  About  twelve 
years  ago,  the  declarant,  as  trustee  far  a  person  of  the  name  of 
PeUr  Mann,  sold  Little  certain  heritable  property  at  Strath- 
bunffo,  at  the  price  of  £290,  a  considerable  portion  of  which  was 
paid  at  the  time,  but  there  was  a  balance  left  unpaic(,  which  was 
the  origin  of  the  debt  by  Little  to  the  declarant.' 

*^  Now,  had  the  case  stopped  here,  it  would  have  been  open 
to  two  not  immaterial  observations.  1.  How  came  the  debt  thus 
said  to  have  been  constituted  in  the  charger's  person  onljf  lu  trustee 
for  anoAer,  to  be  afterwards  transferred,  and  to  be  now  insisted 
in  as  if  it  belonged  to  himself  individually?  2.  If  it  amounted 
at  first  to  but  X290,  and  if  a  '  considerable  portion'  of  even  that 
was  *  paid  at  the  time,'  how  comes  it  that  the  two  bills  in  dis- 
pute, amounting  together  to  £385.  Vs.,  should,  along  with  an- 
other for  £30,  (which  the  charger  has  indorsed  over  to  his  son, 
and  which. is  the  subject  of  a  separate  litigation  at  the  instance 
of  the  latter,)  make  up  a  cumulo  sum  of  still  existing  debt  equi- 
valent to  the  whole  original  £290,  with  fWl  legal  interest,  as  if 
no  part  thereof  had  ev«r  been  paid  ?  And  if  the  suspender  be 
pr^Mured,  as  at  the  debate  he  said  he  was,  to  establish  that  the 
price  of  the  property  purchased  from  Mann  was  duly  paid,  and 
to  shew  even  the  dates  at  which  such  payment  was  made,  the 
aomoes  fhnn  which,  and  the  discharge  obtained  by  him  in  con- 
sequence, the  case  would  assume  a  still  stronger  complexion. 
That  the  record  contains,  on  this  head,  no  explanation  on  tiie 
•mpeiider's  part,  is  accounted  for, — Ist,  by  the  circumstance 
that  the  document  which  contains  the  charger's  sUtement  was 
not  recovered  until  the  record  had  been  prepared  as  it  now 

Tdij  and,  S</,  ly  the  fact  that  the  record  on  the  charger's 

ijoontains  nothing  which  could  possibly  have  given  the  sus- 

reasDD  to  anticipate  that  any  such  statement  would  be 


^%  Bat  there  is  another  document  in  pmces%  which  the 
*  OMfaiiiy  knows  not  how  at  all  to  reconcile  with  the 


char|;er's  being  to  any  extent  the  suspender's  creditor,  in  respect 
of  this  original  claim  of  £290,  Ttna  is  a  continued  '  cash-aceiunf 
between  the  charger  and  the  suspender,  extending  over  the 
whole  period  from  August  1828  to  July  1835,  and  regularly 
balanced  and  fitted  h^  periodical  doc^uets,  in  each  and  all  of 
which  the  suspender  is  stated  as  creditor  to  the  charger,  some* 
times  the  balance  being  carried  on  in  his  fiivour,  and  sometimes 
the  amount  paid  over,  and  a  formal  receipt  taken  for  the  same, 
as  *  being  the  whole  sum  in  your  hands  due  to  me  at  this  date, 
arising  from  your  intromissions  as  factor  over  my  property,' 
f.  «.,  the  very  property  which  had  been  previously  purchased 
from  Mann.  It  is  inconceivable,  if  the  suspender  had  been  at 
this  time  indebted  to  the  charger,  that  not  a  trace  of  such  a 
debt  should  be  found  fh)m  beginning  to  end  of  this  account  An 
attempt  was  made  to  represent  an  entry  of  25th  October  1828, 
wherein  the  suspender  is  debited  with  *  interest  for  three  months 
on  £290 — ^£3.  12.  6.,'  as  if  this  had  been  interest  due  to  the 
charger  in  his  character  of  creditor.  But  the  Lord  Ordinary 
reaJs  the  matter  otherwise.  For  there  is  a  separate  entry,  under 
date  30th  August  1828,  wherein  the  suspender  is  credited — *By 
cash  paid  for  property,  £290.'  Now,  the  property  having  been 
entered  to  at  the  previous  Whitsunday,  this  would  of  course 
leave  in  August,  when  the  price  was  paid,  three  months'  interest 
unsettled.  It  is  that  interest  which  was  paid  by  the  charger  as 
the  suspender's  factor,  on  25th  October  1828,  which  is  the  in- 
terest charged  in  his  account,  and  now  attempted  to  be  ex- 
plained so  ver^  difibrently.  It  is  not  without  importance,  in 
reference  to  this,  to  observe,  that  not  another  entry  of  interest 
is  to  be  found  during  the  whole  remainder  of  the  seven  years  of 
the  eharaer's  account 

^  3.  There  is  a  third  production  of  not  less  moment  than  the 
other  twa  It  is  a  process  of  cessio  pursued  by  the  charger  in 
the  year  1833,  and  in  which,  after  some  opposition,  he  obtained 
decree  on  6th  March  1834.  Now,  if  the  charger,  as  he  now 
says,  was  then  the  suspender's  creditor,  he  was  bound  to  have 
surrendered  and  made  over  such  debts  to  his  creditors  under 
the  cesno.  But  he  made  no  such  surrender.  There  is  no  trace 
even  of  any  debt  due  to  him  by  the  suspender  in  his  list  of  funds. 
On  the  contrary,  he  cites  the  suspender  as  a  partjr  to  the  pro- 
cess in  the  character  of  a  creditor,  and  the  disposition  omnium 
boncrum  which  he  executes,  and  to  which  he  inakes  fiiith  as  a 
complete  and  total  surrender  of  his  estate,  is  conceived  in  &vour 
of  this  very  suspender,  *for  hitnself  and  the  other  creditors.' 
Surely  there  is  here  mudi  requiring  explanation,  if  the  bills 
now  in  dispute  are  to  be  represented  only  as  renewals  of  a  debt 
drawing  back  so  flur  as  the  year  1828.  I^  at  the  date  of  the 
charger^s  disposition  under  the  cessio,  he  was  truly  a  creditor  of 
the  suspender's,  he  stands  divested  by  that  very  deed ;  and  the 
suspender,  as  trustee  for  the  creditors,  became  creditor  in  his  stead 
for  the  general  behoof. 

*'  There  are  other  minor  circumstances  of  suspicion  attending 
the  present  case.  But  to  justify  a  judicial  examination  of  the 
charaer,  it  is  thought  needless  to  go  farther, 

**  The  Lord  Ordinary  has  thou^t  it  proper  at  same  time  to 
order  a  judicial  examination  of  the  suspender,  fbr  the  reason 
explained  in  his  note  to  a  former  interlocutor,  and  to  which,  in 
a  case  of  weaker  suspicion  against  the  other  party,  he  might 
have  been  disposed  to  give  even  stronger  efi^t,  on  a  principle 
simiUr  to  that  which  appears  to  have  actuated  the  Qoxai  in 
Barrie,  28M  November  1843." 

Smith  reclaimed.  He  contended  that  judicial  exa- 
mination was  not  competent ;  that  the  suspender^s  al- 
legations were  not  true ;  in  particular,  that  it  was  not 
true  that  the  parties  had  had  no  transactions  together 
for  several  years,  as  the  bill  for  £165.  7s.,  which  was 
dated  11th  November  1840,  was  written  on  a  stamp 
dated  in  1888 ;  and  that  the  only  proof  competent  in 
the  circumstances  was  by  writ  or  oath. 

The  suspender  stated  he  believed  the  bills  in  ques- 
tion to  be  forgeries ;  that  he  had  no  evidence  of  this, 
however,  except  his  own  statement ;  that  if  he  went  to 
a  jury  on  an  allegation  of  forgery,  he  might  produce 
engravers,  but  their  testimony  was  of  a  most  unsatis- 
factory kind ;  and  that,  on  the  face  of  the  documents  in 
process,  there  was  proof  of  some  fraud,  and  enough  to 
justify  the  C^ourt  in  departing  from  the  usual  practice. 
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REPORTS  OF  CASES  DECIDED 


[Janaarj 


At  advising, 

Lord  Justioe-ClerL — My  notion  is  to  order  both  parties  to 
Amend  their  statements  on  record.  We  cannot  take  it  at  this 
suspender's  hand  that  he  knows  nothing  of  the  signature.  It  is 
a  signature  on  a  stamp,  and  one  of  them  at  least  dated  certainly 
since  1838.  We  have  it  from  evidence  in  process  that  this 
charger  had  a  bill-book  which  he  says  he  gave  to  his  son,  and 
his  son  says  he  lost  in  a  very  unsatisfactory  manner.  I  think 
we  are  entitled  to  call  on  both  parties  to  state  the  particulars  of 
the  transaction  out  of  which  this  debt  arose. 

Lord  Cockbum. — The  suspender  should  first  amend  his  state- 
ment. He  first  avers  forgery,  and.  when  pressed  on  that  point, 
he  refuses  to  stand  to  it,  saying  he  can't  prove  it.  The  holder 
of  a  bill  has  great  privil^^  which  I  don't  think  are  to  be  easily 
taken  away. 

Lord  Moncreiff. — ^I  agree  so  far  as  to  be  opposed  to  the  judicial 
examination,  and  think  the  interlocutor  should  be  recalled.  I 
think  the  all^ations  on  record  are  very  suspicious.  I  do  not 
like  the  use  made  of  the  declaration  taken  before  the  Sheriff. 

Lord  Cockbum. — I  don't  think  we  should  look  at  that  at  all. 

Lord  Medwyn  was  absent. 

The  Court  pronounced  th«  fi>Uowing  interlocutor : 

"  Becal  the  interlocutor  complained  o^  and,  before  farther 
answer,  appoint  the  parties  to  revise  the  record,  and  make  such 
additional  statements  as  they  shall  think  proper." 

Suspender's  Authorities.— <^ampbell,  29th  Nov.  1 826.  Smith, 
16th  November  1831. 

Charger's  Authorities. — Tait  on  Evidence,  291.  M^Master, 
28th  January  1829.  Scott,  13th  May  1887.  Lyon,  7th  De- 
cember 1841.    Barrie,  28th  November  1843. 

Lord  Ordinary^  Ivoiy. — Act  Moncreiff;  Holland  and  Thom- 
son, W.S.,  Agmts.—Alu  Rutherfurd,  Macfarlane;  James  Peddie, 
junior,  W.8.,  -^^ren^— [F.L.M.H.1 


Mth  January  1845. 

Second  DmsioN. — (F.L.M.H.) 

No.  66. — James  Hamilton  and  Trustee,  Pursuers^  v. 

William  McQueen's  Trustees,  Defenders. 
Bankrupt — Compensation — Caution — ^Process — Competent  and 
Omitted — A  cautwner  having  paid  to  the  trustees  on  ajnifdcrupt 
estate  a  sum  due  by  his  principal-^Held  that  if  the  principal  had 
had  any  competent  plea  of  compensation  it  had  been  omitted  by  the 
cautioner,  and  that  the  principal  could  not  thereafter  yet  repetition 
of  the  sum  so  paid,  but  must  accept  a  dividend  on  his  counter  claim 
along  with  the  other  creditors. 

James  Hamilton  of  Karnes,  W.S.,  purchased  the 
lands  of  Stoneyburn,  from  the  creditors  of  Robert  Mac- 
Qiieen,  in  October  1809.  Mr  Daniel  Hamilton  was  his 
cautioner  in  the  purchase.  There  being  some  competi- 
tion for  the  price,  a  process  of  multiplepoinding  was 
raised,  in  which  an  accountant,  to  whom  the  process  had 
been  remitted,  reported,  inter  alia^  that  William  Mac- 
Queen  should  be  ranked  on  it  for  the  sum  of  £270. 10. 8. 

On  tbis  report  William  M'Queen  obtained  an  in- 
terim decree  for  £150.  James  Hamilton  resisted  pay- 
ment, and  suspended,  on  the  ground  that  he  had  counter 
claims  against  William  M'Queen,  for  business  accounts, 
to  the  extent  of  about  £100. 

Lord  Reston,  on  10th  February  1815,  and  subse- 
quently the  Court,  refused  a  bill  of  suspension  of  a 
charge  on  this  interim  decree,  in  respect  that,  after 
payment  of  this  sum,  there  would  remain  in  the  sus- 
pender's hands  more  than  suflacient  to  discharge  the 
utmost  amount  of  his  claims  against  the  charger. 

Considerable  discussion  followed  on  the  accountant's 
report,  on  objections,  answers,  replies,  &c.,  during 
which  William  M'Queen  died  bankrupt,  leaving  a 
trust-deed  in  favour  of  the  defenders.  They  sisted 
>bemselves  as  parties  to  the  case.    At  length,  ih  De- 


cember 1815,  the  Lord  Ordinary  pronounced  an  inter- 
locutor finding  that  there  was  due  to  William  MH^ueen's 
assignees  the  sum  of  £270  10.  8.,  dedncting  the  £150 
paid  under  the  interim  decree,  and  reserving  to  the 
pursuer 

**  the  heaeflt  of  the  claim  nuide  hv  him  against  the  deceased 
William  McQueen,  in  the  event  of  his  being  able  to  asoertain  it 
is  just." 

The  pursuer  represented  against  this  interlocaiw, 
but  subsequently  it  was  agreed  tbat  the  amount  of  his 
counter  claims  should  be  ascertained  by  arbilztitioii. 
After  much  correspondence,  a  submission  was  entered 
into,  which  was  allowed  to  expire  without  any  award 
being  pronounced.  Parties  then  returned  to  Uie  Court 
to  have  the  amount  of  the  counter  claims  ascertained^ 
when  Lord  Ivory,  on  15th  January  1842,  pronounced 
an  interlocutor  finding  that  Hamilton  was  entitled,  in  the 
whole  matter,  in  respect  of  accumulated  principal  and  in- 
terest on  his  said  accounts,  as  at  1st  January  1842,  to  a 
decree  of  constitution  to  the  extent  of  £122. 17.  3. 

During  the  dependence  of  these  proceedings,  the  de- 
fenders used  diligence  against  Mr  Daniel  Hamilton,  the 
cautioner  for  the  price,  and  in  July  1832  they  obtained 
payment  from  him  of  the  balance  of  the  £270.  10.  8. 

In  December  1815,  April  1816,  and  March  1^53, 
William  McQueen's  creditors  had  received  different  divi- 
dends on  their  debts,  amounting  in  all  to  7s.  Bd.  per 
pound,  and  there  remained  in  the  hands  of  the  trustees 
a  sum  of  about  £200,  awaiting  the  issue  of  this  process. 
James  Hamilton  having  become  bankrupt,  his  trustee 
was  sisted  as  a  pursuer  along  with  himself. 

The  substantia]  point  at  issue  between  the  parties 
came  to  be,  whether  James  Hamilton  and  his  tmstee 
were  bound  to  accept  of  a  dividend  on  their  debt,  or 
were  entitled  to  demand  fuU  payment. 

The  pursuers  pleapled^  inter  alia — ^That  the  defenders, 
having  improperly  levied  from  the  pursuer's  cautioner 
the  sums  due  to  William  M'Queen,  out  of  the  price  of 
the  lands  of  Stoneyburn,  without  allowing  compensa- 
tion for  the  amount  due  under  the  said  accounts,  his 
right  to  which  was  reserved  by  the  Court,  were  per- 
sonally liable  to  the  pursuer  for  payment  of  the  said 
accounts,  and  repetition  of  the  sums  paid  to  them. 

The  defenders  pleaded — ^That,  in  any  circumstances, 
they  were  not  liable  personally ;  that  the  pursuers  were 
only  entitled  to  rank  along  with  William  McQueen's 
other  creditors  for  a  dividend  out  of  the  trust-fiuufe^ 
and  that  they  were  entitled  to  deduct  from  such  divi- 
dend the  expense  of  the  diligence  used  by  them  agunsl 
Hamilton  and  his  cautioner. 

The  Lord  Ordinary  pronounced  the  following  inter* 
locutor : 

"  7th  November  1844.— The  Lord  Onlinaiy  having  reeumed 
consideration  of  the  cause,  and  having  regard  to  the  explana- 
tions  afibrded  in  the  mutual  minutes  for  the  parties,  with  the 
relative  productions, — Finds,  in  respect  the  pursuer's  tmstee 
has  now  sisted  himself  as  a  party,  that  any  ohjection  wluch  may 
originally  have  lain  to  the  suffldeney  of  the  title  is  removed ; 
and,  on  the  merits,  so  far  as  regards  the  reserved  questkn, — 
whether  the  defenders  ought  to  he  suhjected  in  a  personal  liaibi- 
lity  for  the  pursuer's  entire  debt  ?  Finds  that  there  are  no  gronndf 
for  so  subjecting  them :  Finds,  on  the  contrary,  that  the  said  de- 
fenders, as  trustees  on  the  estate  of  the  late  William  M*Qaacn, 
which  estate  was  confessedly  bankrupt,  and  was  aooorai^A[ 
made  over  to  them  for  the  express  purpose  of  being  admSnisleM 
and  distributed  for  behoof  of  his  whole  creditors,  ai«  Qf^lkr- 
ther  liable  than  to  make  good  to  the  ^pftVolVout  of  the  I 
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A  rateable  and  paripamt  diridend  along  with  the  other  creditors 
effeiring  to  the  amount  of  his  debt :  Finds,  accordingly,  that  the 
other  creditors  having  hitherto  received  payments  Srom  the  de- 
feodersi  to  the  amount  in  all  of  7s.  3d.  perpound  on  their  respective 
debts,  as  thev  stood  at  16th  January  1815,  the  date  of  the  trust- 
deed,  the  defenders  will  completely  discharge  all  ground  of  legal 
denMnd  on  the  part  of  the  pursuer,  by  making  pajrment,  in  the 
flfst  instanee,  of  an  equalizing  dividend  to  the  like  amount  of 
78.  3d.  per  pound  on  the  pursuer's  debt,  such  as  it  shall  be 
Bhevn  to  have  stood  at  the  said  date  of  16th  January  1815,  with 
legal  interest  on  this  dividend  until  the  same  be  paid,  which  (as 
ippears  from  the  admisskin  of  the  defenders)  there  are  now  in 
tbor  hands  suflkient  trust-fimds  for  doing,  and  thereafter  rank- 
ing the  pursuer /Kiripa«M  with  the  other  creditors  on  whatever 
baisQoe  (if  any)  may  remain  over,  after  meeting  all  proper  ex- 
penses of  the  trust,  for  farther  distribution.  As  regards  the 
other  reserved  question  on  the  defenders*  counter  claim  for  the 
expense  of  diligence  used  by  them  against  the  pursuer  and  his 
cautioner,  findis,  subject  to  taxation  in  ordinary  form  of  the 
prafesrioeal  charges,  that  the  same  is  well-founded,  so  &r  as 
Mid  diligence  was  exclusively  insisted  in  at  the  defenders*  own 
instance;  but  quoad  ultra,  and  so  &r  as  other  parties  were  con- 
joined with  the  defenders  in  said  diligence,  only  to  the  extent  of 
inch  rateable  portion  thereof  as  shall  efibir  and  correspond 
to  the  amount  of  the  debt  sought  to  be  enforced  by  the  defenders 
themselves,  compared  with  the  debts  of  the  other  parties  at 
whose  joint  instance  said  diligence  was  insisted  in :  Finds  that, 
to  this  extent,  the  defenders  are  entitled  to  deduct  the  amount 
of  their  said  counter  claim  out  of  the  first  head  of  the  equaliz- 
ing dividend  found  due  as  above  by  them  to  the  pursuer ;  and, 
wHh  reference  to  these  findings  under  both  the  reserved  ques- 
tions, before  ftirthor  judgment,  appoints  an  adjusted  state  of 
iccoonts  between  the  parties  to  be  prepared  and  lodged  in  pro- 
cess. Meanwhile,  so  tar  as  yet  gone,  finds  no  expenses  of  pro- 
cess doe  to  either  party." 

Hamilton  and  his  trustee  reclaimed.  Thej  contend- 
ed that  their  plea  of  compensation  had  been  stated,  and 
was  reserved  to  them  by  the  Lord  Ordinary's  interlo- 
cutor in  1815,  previous  to  McQueen's  bankruptcy,  or 
at  all  events,  the  interlocutor  had  made  the  matter 
litigious ;  that  McQueen's  trustees  had  no  right  to  de- 
mand more  firom  the  cautioner  than  they  could  get  from 
the  principal ;  that  having  concussed  the  cautioner  to 
pay  a  sum  against  which  the  principal  had  a  good  plea 
of  compensation,  thej  were  bound  to  repeat  what  had 
thus  been  overpaid. 

MK^ueen's  trustees  contended  that  thej  had  taken 
payment  from  the  cautioner  in  bona  fide ;  that  he  had 
not  pleaded  compensation ;  that  payment  by  the  cau- 
tioner was  equivalent  to  payment  by  the  principal; 
that  even  the  principal  could  not  have  pleaded  com- 
pensadon,  and  that  if  any  such  plea  had  been  compe- 
tent)  U  had  been  omitted. 

At  advising, 

Lord  Justke- Clerk. — ^I  am  quite  satisfied  with  the  grounds  of 
the  mterlocntor.  It  is  necessary  just  to  reverse  the  Solicitor- 
(3eneral's  reasomng,  and  to  look  at  the  facts  of  the  case.  James 
HandUon  was  debtor  to  MH)ueen*s  trustees.  He  states  ob- 
jectioos  to  par,  on  the  grotmd  of  illiquid  and  unconstituted 
elaims.  The  mterlocutor  founded  on  did  not  constitute  the 
daims,  it  only  reserved  him  right  to  constitute  them.  A  sub- 
ndsdon  is  entered  into,  and  expires  without  any  thing  d^nito 
betog  done.  The  part^  are  tired  out,  and  go  against  the  cau- 
tioner, Daniel  Hamilton.  If  he  had  any  reason  for  not  pajdng^ 
he  should  have  stated  it.  But  he  makes  no  objection,  and  pays 
the  oiQDov.  Kow,  the  question  for  us  to  consider  is,  whether, 
i&theaecarcumstanoes,  we  can  hold  that  to  be  a  bad  payment, 
Md  ett  BOW  admit  a  plea  of  compensation?  If  any  pleaof  com- 
poiMlieii  was  oon^ieleQt,  I  think  it  has  been  omitted,  and  I 
«Mao|.88a  anj  room  for  the  plea  of  compensation  after  the 
aonej  M  Mid.  T\»  money  being  paid,  and  merged  in  the  trust- 
Qipdi^  I  flunk  the  party  must  just  accept  of  a  dividend  on  his 


advantages  of  having  a  cautioner  that  the  party  can  go  against 
him  in  place  of  litigating  with  the  principal.  I  don't  see  liow 
any  plea  of  compensation  can  now  be  competent.  He  cannot 
get  more  than  the  other  creditors. 

Lord  Corkburn  concurred. 

LordMedwyn  was  absent. 

The  Court  accordingly  refttsed  the  reclaiming  note, 
with  expenses. 

Lord  Ordinary,  Ivory. — Act  Solicitor-General  (Anderson), 
Deas;  Robert  Mackay,  W.S.,  AgenL^Alt.  Moncreifl";  John 
Gillespie,  W.S.,  Agatt-^T,  CVifc.— [F.L.M.H.] 


^  with  the  other  creditorl. 

-^I  am  of  the  same  opinion. 


It  is  one  of  tho 


25th  January  1845. 
First  Divibion. — (J.C.) 
No.  67. — ^A,  Pursuer^  v.  B  and  C,  Defenders. 
Expenses — Juiy   Trial — Counsel — Honorariuni— (1.)  Circum- 
stances in  whtch  the  charge  of  cm  Edinburgh  agent  in  a  jury  trial 
for  his  journey  to  London  to  attend  cm  examination  of  witnesses 
upon  commission,  ff^c,  disallowed,  except  so  much  cu  was  supposed 
squal  to  the  charge  of  a  London  solicitor  for  the  services  actually 
rendered,    (2.)  Circumstances  in  which  the  pursuer  was  (dloufea 
the  expense  of  examining  certain  witnesses  of  the  defenders,  who 
were  pointed  out  in  the  defenders'  statements  on  the  record,  and 
actually  examined  cU  the  tried,    (3.)  Certain  fees  having  been 
allowed  by  the  auditor,  which  were  not  paid,  while  some  fees  paid 
had  not  been  allou^ed,  and  the  unpaid  fees  allowed  not  fiaving  been 
paid  after  taxation,  but  the  amount  of  fees  actually  paid  amount- 
'     "        '        *  ''  was  made  to 

2.  from  the 


In  this  case.  A,  the  successful  party  in  a  jury  trial, 
was  found  entitled  to  certain  expenses.  An  account 
thereof  was  given  in  by  him,  and  taxed  by  the  auditor. 
On  the  auditor^s  report  being  brought  up  for  approval, 
a  discussion  arose  on  several  points  between  the  par- 
ties. 

The  first  point  discussed  was,  the  propriety  of  a 
charge  in  the  account  of  £51,  for  A's  Edinburgh  agent 
going  to  London  to  attend  at  an  examination  of  wit- 
nesses there  upon  a  commission  from  this  Court,  and 
for  precognoscing  certain  witnesses.  This  charge  was 
reported  to  the  Court  by  the  auditor.  It  was  objected 
for  B  and  C,  that  the  charge  was  unreasonable ;  that 
there  was  no  necessity  for  the  attendance  of  the  Edin- 
burgh agent  at  the  execution  of  the  commission ;  and 
that  such  charges  had  always  been  refused :  Stirling  r. 
Dun,  8th  March  1831  ;  9  Shaw,  562. 

Answered  £or  A — That  it  might  not  have  been  enough 
to  justify  the  charge,  if  the  agent  had  gone  to  London 
solely  for  the  purpose  of  attending  the  commission,  the 
examinations  under  which,  however,  were  of  a  difficult 
and  important  nature,  but  that,  in  addition  to  that  ob- 
ject, the  agent  had  procured,  entirely  through  his  per- 
sonal influence  and  exertions,  the  attendance  and  exa- 
mination of  a  most  material  witness  under  the  commis- 
sion, of  whose  unwillingness  to  attend  certain  evidence 
was  produced,  and  that  he  had  precognosced  four  wit- 
nesses, three  of  whom  bad  been  examined ;  that,  be- 
sides, nothing  had  been  charged  for  precognitions,  &c^  or 
fbr  any  thing  exoept  the  time  and  expenses  of  the  agent ; 
and  that,  in  special  cases  like  the  present,  the  Court 
have  allowed  similar  charges :  Armstrong's  trustees  v. 
Leith  Bank,  1st  March  1831;  12  Shaw,  510. 

The  Court  allowed  £10  of  the  charge,  as  equal  to 
the  probable  amount  of  a  London  solicitor's  account, 
for  precognoscing  the  witnesses,  attending  the  execu- 
tion of  the  commtssion,  and  %r  ^^^^^^  g^Sg^TOVe 
generally.  ^  ^  O 
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The  next  point  conaieted  of  an  objection  to  the 

auditor's  report  by  A*  on  t!ie  ground  tliat  he  Jmd  dis- 
allowed a  charge  for  precognoicing  certain  witnesses 
of  the  defenders,  who  were  afterwards  examined  at  the 
trial.  This  objection  was  sustained,  and  the  charge 
allowed,  in  respect  that  A  had  reason  to  know  before 
the  trial,  from  the  statements  of  B  arid  C  on  tlie  re- 
cord, who  those  witnesses  were,  and  that  they  bad 
been  actually  examined  at  the  trial* 

The  third  objection  was  stated  by  B  and  C,  who 
averred,  t  hut  the  full  amount  offers  alleged  to  have 
been  paid  by  A^s  agent  to  liis  senior  counsel,  and  al- 
lowed by  the  auditor^  had  not  been  actually  paiiL  They 
offered  to  prove  that  more  had  been  stated  In  A's  ac- 
count of  expenses  as  fees  to  senior  counsel  than  had 
been  paid ;  that  several  of  the  fees  actually  paid  had 
been  di  sal  lowed,  while  others  not  paid  had  been  allow- 
ed ;  and  ihat  the  agent  for  A  had  not  paid,  subsequent 
to  the  taxation,  all  the  fees  allowed  to  his  senior  eoun^ 
teli  The  counsel  who  had  acted  as  the  senior  for  A 
was  present,  and  stated  lliat  the  fact  was  as  above 
mentioned^  He  farther  offered  to  lay  his  fee-book  be- 
fore the  auditor  or  the  Court,  if  that  should  be  thought 
desirable. 

It  was  amwered  for  A — That  he  was  n  person  of 
limited  means;  that  he  could  only  afford  small  fees  to 
his  counsel,  and  tfiat  it  was  common,  in  such  cases,  in 
itating  the  account  of  expenses*  so  to  state  the  pay- 
ment of  fees  as  that  the  full  amount  paid  to  counsel 
nii^'ht  be  allowed,  atid  that  the  amount  of  the  fees 
actually  paid  was  fully  equal  to  the  amount  allowed  by 
the  auditor. 

Tlie  Court,  after  expressing  their  disapprobation  of 
such  a  mode  of  making  up  on  account,  remitted  to  the 
auditor  to  tax  the  fees  of  ilie  st^nor  counsel  on  the 
following  principle:  K  That  he  should  strike  off  all 
the  fees  wliich  Imd  rot  actually  been  paid :  2.  That, 
from  the  fees  actually  paid,  he  should  sirikGoffall  the 
fees  which  he  had  not  allowed  in  his  present  report  on 
A's  aeeouut  of  expenses^ 

For  At  Jnglls  ; ^  A^mL — For  B  and  C 

James  Moflcreiff  i ,  Agent. >  CkrL 

[JX.] 


25M  Januari^  1845. 

I'lHST  DiviutoN,— (J.C») 

Ko.  S8.— John  Rutherfurd,  W.S.j  Petitioner. 

Judicial  Factor^Powem. 

Mr  John  Hutberfur<l,  W,8*,  presented  a  petition,  as 

judicial  f^ictor  for  caiTTriig  into  execution  the  trust-dispo- 

dtionand  Mjttlement,  and  codicils,  of  the  late  Mr  Andrew 

Re  id,  writer,  Jedbur«;h,  pmying^  tor  leave  to  complete 

titles,  &c.     The  Court,  approving  the  course  adopted 

in  the  Second  Divii^ion  in  similar  cjtses,  (see  Grant,  7lh 

December  1844,  sitpra,  p,  88,)  dehiyed  granting  t!ie 

prayer  of  the  |>etilion  until  special  intimation  should 

be  imule  to  Mr  Rutlieifurd's  cautioner, 

See  Grant,  Tth  Dec*  1S*4^  Second  Division,  tupra^jt,  80. 
AcL  R.  Hora ;  Paitjt  A^L^W.  CkrL— {J.C.} 


ttm  peraKmmq^^  at  a  mum  isoma  mt 
n-dtfke^  fit  sevm  &'chck  omihFmm 

r«  to prfient  farihercpff^tiBm,  fmi§^ 
onfered  his  tetrrf^Hm  to  dsmt  oAsiitm 


25eA  Janmxr^  1845. 

FniST  DivisiOH.— (J.C.) 

No*  69* — CiiAELEa  Lord  Blasttbe  r,  WiixuM 
DuKN  of  Duntocber,  E&q. 

IntordictT  Breach  oF-^Cirrumstfincejf  in  which  a  part^  wJm  koim> 
pkyed  worhn$n  <fn  a  Frtdajf  ta  remot^e  a  dmti'^h^  md  kaim 
interdict  Ggmmt  the  u^ork  ftt'AicA  had  been  pret^iifu^  inimoM  » 
the  workmen)  served  on  him  persomt^^  at  a  ftjuen  oMrl  tj^ 
miffs  distfjrtt  fnmt  tht  dam-  '  ' 
pvemng^  but  sent  no  mtsfOffi^  ^ 
prQ('et:ded  to  the  idare  and  ordered 

oWcw-Jt  of  the/oiitfv.^ing  day — Held  ffuilty  of  a  bftaek  o/intef^iUi 
ordnredio  rrllore  tlw  dam^^ke  to  the  Mom  Mate  in  whid  itwm 
Kfhpn  the  intFrdict  was  intimated  to  hit  wo^km^  midJau^Mk 
in  the  complaiaer's  erpenaes* 

This  was  a  petition  and  complaint  for  breach  of  iB- 
terdict  at  the  instance  of  Lord  Blantyre,  with  eooernim 
of  the  Lord  Advocate,  against  Mr  Wdliara  Dunn,  which 
arose  out  of  the  following  eircumslance^* 

Mr  Dunn  was  the  tenant  of  Lord  Blantyre  ia  Cl^ 
tain  mills  and  works  on  the  buro  of  Duntocher,  toge- 
ther with  his  Lordship's  rights  in  the  burn,  in  rtrtiwiif 
a  lease.  When  this  lease  was  abotit  to  e%p\m,  Mf 
Dunn  wrote  to  Lord  Blantyre  that  he  proposed  to  re- 
move a  cerrain  dan:i-dyke  across  the  burn,  near  a  pl&ct 
called  the  Roman  Bridge,  which  he  had  been  autlm- 
rized  by  the  lease  to  construct.  Lord  Blantyre  imme- 
diately presented  a  suspension  and  interdict  againft  Mf 
Dunn,  to  prevent  him  **  and  alt  others  acting  utderhit 
authority,"  from  removing  or  altering,  intir  tdiot 
*'  tlie  dam  on  the  burn  of  Duntocher*  at  or  above  tlit 
Uoman  Bridge*"  Interim  interdictj  as  craved^  fv 
granted  on  Thursday,  Tth  November  1844,  by  L«rd 
Ilobertson,  Ordinary  on  the  bills.  On  ihe  foretioonof 
Friday,  the  8th,  Mr  Dunn  had  employed  several  rofi* 
men  to  take  down  the  dam-dyke.  The  dam-dyke cckiIiJ 
not,  from  the  nature  of  the  work,  have  been  reran ved.  by 
any  exertions,  before  the  Monday  following,  at  mid- Jay. 
The  messenger  employed  to  execute  the  intrrdict  ir- 
rived  at  Duntocher  several  hours  afterwards,  ami  har- 
ing  found  that  Mr  Dunn  had  gone  to  Glasgovi"  siionly 
before,  he  proceeded  to  intimate  the  inierdtct  Id  Mr 
Dunn's  brother,  Mr  Alexander  Dunn,  who  hv^d  ii«ir 
tlie  ^pot|  and  was  the  manager  of  Mr  Dunn's  taillf*  lO^ 
who,  it  was  alleged  by  I^ord  Blantyre,  was  preset  it 
nnd  superintending  the  talking  down  of  the  dara-dyfcfcr* 
Intimation  was  also  made  to  J^Ir  Dunn's  overtcfft 
foreman  of  labourers,  *'  and  to  Walter  Demp*Ter»  trf 
others  working  along  with  iiira  on  the  dam -dyke***  Tbi 
taking  down  of  the  dam-dyke,  however,  vas  proceetk^ 
with* 

The  interdict  was  afterwards  served  npon  Mr  Dian 
personally,  at  his  dwelling-house  in  Gla^ow.  aboul 
seven  o*cl oek  th c  sam e  eve n ui g.  D u t  al t ho ugl i  Du ntoclHf - 
was  only  between  etght  nnd  nine  miles  froni  Glfl»go»tfl«. 
message  was  sent  by  Mr  Dunn  to  prevent  the  prosecu- 
tionofthe  work,  and  it  was  not  till  about  two  o*clocL  ira 
the  following  day  that,  on  his  arnial  at  DuatorWi 
the  workmen  were  ordered  by  bim  to  atop, 

The  prayer  of  the  petition  and  complaint,  which  wii 
alternative,  concluded  that  Mr  Dunn  should  be  f(«JW, 
guilty  of  a  breach  of  interdict*  lunl  that  stieh  pmnth' 
ment  should  be  inflicted  therefor  as  the  Court  laifhl 
think  just,  and  that  he  should-be  found  UAhhrn^t- 
mages  to  the  pelitjonifr  t  M  bytic!»@0|^l(J*  *^"^** 
be  ordained  to  restore,  at  Idi  own  exp/Wi  the  ^' 
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dyke  in  qnettion,  to  the  state  in  which  it  was  previous 
to  the  operations  complained  of ;  and  that  he  should  be 
found  liable  in  the  expenses  of  the  present  petition  and 
complaint. 

Answers  were  given  in  for  Mr  Dunn,  in  which  he 
stated,  that,  as  he  had  reason  to  suppose  that  the  inter- 
dict had  been  previously  intimated  to  bis  workmen  at 
Duntocher  before  it  was  served  on  him,  he  had  thought 
it  unnecessary  to. send  there  immediately  to  stop  the 
operations  complaified  of;  that,  from  the  hurried  way 
tlie  interdict  was  read  over  by  the  messenger  to  the 
workmen,  and  from  the  circumstance  that  it  related  to 
various  matters  besides  the  dam-dyke  in  dispute,  they 
had  not  understood  its  meaning ;  that  no  copy  was  left 
with  them ;  that  Mr  Alexander  Dunn  was  not  present 
at  the  taking  down  of  the  dam-dyke  $  and  that,  though 
the  interdict  was  served  on  him  at  his  own  house»  yet,  as 
he  had  no  charge  of  the  work  complained  of,  he  could 
not  interfere ;  thai  the  respondent's  foreman  and  over- 
seer, to  whom  intimation  was  made,  were  not  concerned 
in  the  operations ;  and  that,  if  any  one  was  to  be  blamed, 
it  was  the  messenger,  for  his  slovenly  mode  of  intimat- 
ing the  interdict. 

At  advising. 

Lord  Justice- G^neral-^Ttaa  breach  of  interdict  has  been  vir- 
tually adraitted  by  Mr  DiUin.  :^or  he  states  that,  at  deven  on 
the  Friday  evening,  the  Interdict  wts  intiiAated  to  him.  Pat- 
ting out  of  view,  then,  the  wh(He  of  the  other  matters  stated, 
which,  from  the  altematlre  form  of  this  j^tition  and  complaint, 
we  are  entitled  to  do,  it  is  clear  that  Mr  Dunn,  who  was  aware, 
as  he  confesses,  that  the  (^rations  interdicted  could  not  he 
completed  till  the  following  Monday,  was  bomid,  supposing  even 
that  he  knew  nothing  of  the  interdict  till  Friday  evenmg— he  was 
boond,  I  say — that  very  night  to  have  sent  a  messenger  to  Dun- 
tocher rwhkh  was  only  some  dight  or  nine  miles  distant  6:t>m  Glas- 
gow, where  he  was  when  the  interdict  was  served  on  him,)  to 
prevent  the  possibility  of  any  workmen  proceeding  with  the 
work  on  Saturday  morning.  He  did  not  do  so,  however;  and 
therefore,  although,  morally,  there  is  no  reason  to  suppose  that 
he  intended  any  disrespect  to  this  Court,  still  he  was  guilty  of 
a  breach  of  interdict,  and  must  restore  things  to  the  same  state 
in  which  they  were  when  the  interdict  was  served  at  Duntocher. 
Lardi  Mackenxiej  FuQerton  and  Jefr^j  concurred. 

The  Court  accordingly  pronounced  the  following  in* 
terlocutor : 

**  Find  that,  under  the  dreamstances  admitted  by  the  respon- 
dent in  his  answers,  a  breach  of  the  interdict  of  the  Court  was 
<^  fftcto  committed  by  the  respondent,  and  those  acting  for  him^ 
Therefore,  ordain  the  respondent,  without  delay,  to  restore,  at 
Kis  own  expense,  the  dam-dyke  in  quiestion,  to  the  exact  same 
•tate  in  which  it  stood  when  the  interdict  was  first  intimated  at 
I>imtocher:  Find  it  unnecessary  to  pronounce  any  fiurther  de- 
liverance, and  decern :  Find  the  respondent  liable  in  expenses ; 
«pp<nnt  an  account,"  &c. 

far  Lord  B&in/yr&  Rutherfnrd,  G.  Dnndas ;  Dundas  and  Wil- 
son, C.S.,  Agentt.-^For  Mr  Dunn,  Lord  Advocate  (M*Neill),  G. 
O.  Bdl,  A  M^elU;  W.  A.  G.  and  R.  EUis,  W.S.,  AwntM.—W. 
C7erife.~£J-C.] 


25fft  January  1B45. 

FiBST  DmsioK. — (J.(X) 

No.  70-— Fanny  Tbotter  or  Bubke  and  Husband  v. 
Jaxes  Madder  and  James  Stev£ns(h«^ 

Pitxsess— KeiK)ning---Aoconntant— Poors*-RoU--Jiicfyw€n<'  fty  dt- 
Jftmh  hamug  h«tn  tmmmmeed  ayamst  a  party  who  had  failed  to 

t  pmr^  a  mtss  wAmA  haditecomA  final  for  pajftMiU  of  omt'halfof 
0t0^fimrf  an,  mtamntaxta  report,  thejiSartypreMniodar§ekttmin§ 

_  _^^- s--^  ^  ^  repotkML  but  unCAoail  offermg  to  pay  his  half 

»,  he  htint 


•fHkB 


*$  fee^  he  htin^  at  that  time  u$vng  mdeawurs  to 


get  on  the  pooni'-roU—IItld,  that  the  party  could  only  be  reponed 
on  purifying  the  defaiilL 

An  action  off  count  and  reckoning  was  raised  bj 
Fanny  Trotter  or  Burke,  and  her  husband,  John  Burke, 
shoemaker  in  Edinburgh,  forhisinterest,  against  James 
Madder,  baker  in  Jedburgh,  and  James  Stevenson, 
writer  there,  trustee  of  the  late  Samuel  Wood.  In  the 
course  of  the  process,  a  remit  was  made  upon  the  pur- 
suers'motion  to  Mr  David  Cormack,  accountant  in  Edin- 
burgh, to  report  upon  the  state  of  accounts  between  the 
parties.  A  report  was  prepared  by  Mr  Cormack,  which 
was  understood  to  be  onfavouraUe  to  the  pursuers. 
The  defenders  having  paid  their  half  of  the  accountant's 
fee  for  his  report,  but  the  pursuers  delaying  to  do  so,  the 
Lord  Ordinary,  upon  the  motion  of  the  defenders,  pro- 
nounced the  following  interlocutor : 

**  20th  November  1S44. — Ordains  the  punuers  to  pav  to  HIm 
accountant  the  sum  of  ;^19.  9. 1^  being  the  one- half  of  his  feo. 
for  his  report  in  this  case,  and  that  within  ten  days,  under  cer- 
tification ;  reserving  to  the  pursuers  their  claim  for  repetition^ 
if  it  should  afterwards  appear  that  the  report  Is  overchurged.** 

The  pursuers,  a  few  days  afterwards,  commenced  to 
take  steps  for  getting  upon  the  poors'-roll ;  but  the  in- 
terlocutor last  mentioned  having  become  final,  the  Lord 
Ordinary,  on  the  motion  of  the  defenders,  pronounced 
the  following  interlocutor : 

•*  lOM  December  1844. — In  respect  the  accountant's  report  is 
stated  to  be  confirmatory  of  the  defenders'  pleas,  and  is  only 
not  lodged  in  process  because  the  pursuers  have  fiuled  to  ob- 
temper  the  interlocutor  of  20th  November  last,  by  paying  their 
half  of  the  accountant's  fees.  Holds  the  pursuers  as  coi^essed, 
assoilzies  the  defenders  from  the  conclusions  in  the  libel,  and 
decerns :  Finds  the  pursuers  liable  to  the  defenders  in  expenses ; 
and  remits  to  the  auditor,  to  tax  the  account  thereof  when  lodged, 
and  to  report." 

Mrs  Burke  and  husband  presented  a  reclaiming  peti- 
tion, praying  for  recal  qf  this  interlocutor,  and  a  remit 
to  the  Lord  Ordinary  to  repone  the  pursuers  without 
payment  of  previous  expenses,  or  at  least,  with  instruc- 
tions to  order  production  of  the  accountant's  report,  and 
to  sist  proceedings  until  a  report  be  obt^ned  u*om  the 
lawyers  for  the  poor. 

At  advising, 

The  Court  was  of  opinion  that  the  reclaiming  note 
was  incompetent,  because  the  expense  of  the  account- 
ant's report  bad  been  incurred  before  the  pursuers  had 
made  any  attempt  to  get  upon  the  poors'-roll ;  that  they 
were  decerned  against  for  not  paying  the  accountant's 
fee ;  that  that  decemiture  was  final ;  and  that,  while 
they  did  not  purify  the  order  to  pay  their  half  of  the 
accountant's  fee,  they  could  not  ask  to  be  reponed 
against  the  interlocutor  by  default.  The  case,  however, 
was  allowed  ex  gratia  to  stand  over  for  a  few  days,  that 
the  pursuers  might  have  an  opportunity  of  purifying 
the  order  to  pay  the  half  of  the  accountant's  fee.  The 
pursuers  having  failed  to  do  so,  the  reclaiming  note  was 
refused,  with  additional  expenses. 

Lord  Ordinary,  Cnninghame. — AcL  Maidment ;  William  Wal- 
lace, W.S.,  Agent — AU,  Horn :  John  RutherlUid,  W.S.,  Agent — 
.  W.  CferJL— fJ-C] 
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25th  January  1845. 

Sbcond  Diyibiok. — (FX.M.H.) 

No.  71. — ^Thomas  Edmonston  and  Son,  and  others, 
Clainumis,  v,  Alexander  Wyllie,  Defender. 

Process — Muldplepoinding — Abandonment  of  Claim — Certain 
claimants  lodged  claims  in  a  multiplepoindingj  hut  subsequently  took 
no  steps  in  the  process^  while  others  of  them  proceeded  to  revise  their 
claims  and  make  tq>  a  record,  and  then  undertook  a  jury  trial— 
Held  that  the  former  were  not  entitled,  after  having  disappeared 
for  four  gears,  thereafter  to  appear  as  con^titors  with  the  losing 
party  in  the  trial,  for  a  balance  of  the  fund  in  medio  remaining 
over  after  paying  the  successful  party  in  full. 

On  7th  April  1 840,  the  estates  of  Alexander  Wilson, 
ironmonger  in  Dalkeith,  were  sequestrated,  and  Alex- 
and^  Wyllie  was  appointed  his  trustee.  On  that 
event,  Wyllie  proceeded  to  take  possession  of  the  pro- 
perty in  the  shop  in  which  the  business  had  been  carried 
on,  as  belonging  to  Wilson,  but  was  challenged,  on  the 
ground  that  a  copartnery  had  existed,  of  which  Alex- 
ander Wilson  and  a  Robert  Watt  were  the  partners, 
and  that  the  property  belonged  to  that  copartnery.  It 
was  arranged  that  the  property  should  be  realized,  and 
the  proceeds  lodged  in  bank,  under  a  reservation  of  the 
rights  of  all  parties.  This  was  accordingly  done,  and 
the  sum  of  £1747.  2.  8.  was,  in  February  1841,  lodged 
in  the  Commercial  Bank  as  a  fund  in  medio. 

A  multiplepoinding  was  raised,  in  which  claims  were 
lodged  for  Wyllie,  and  for  a  number  of  individuals  as 
creditors  of  the  copartnery  of  Wilson  and  Watt.  These 
were  revised  and  re*revised,  and  a  record  was  made  up 
and  closed  between  the  defender  and  a  Mr  J.  B.  Gallie, 
to  whom  a  number  of  the  creditors  had  indorsed  their 
claims.  Issues  were  adjusted  to  try  the  question, 
whether  the  fund  in  medio  belonged  to  Wilson  as  an 
individual,  or  to  the  copartnery  of  Wilson  and  Watt. 
The  jury  pronounced  a  verdict  finding  in  substance 
there  had  been  a  partnership,  and  that  the  fund  in  medio 
belonged  to  that  partnership.  -In  consequence  of  this 
verdict,  Grallie  and  the  other  creditors  who  had  in- 
dorsed their  claims  to  him,  were  preferred  on  the  fund 
in  mediOf  to  the  extent  of  their  respective  debts. 

After  paying  these  creditors,  a  balance  of  the  fund  in 
medio,  amounting  to  about  £700,  remained  in  the  bank. 
For  this  sum  a  competition  arose  between  Wyllie  and 
certain  claimants  who  had  originally  lodged  claims  in 
the  multiplepoinding,  but  who  had  neither  revised  their 
claims,  nor  been  parties  to  the  closed  record,  nor  to 
the  jury  trial. 

Wyllie  moved  the  Court  to  find  him  entitled  to  the 
balance  of  the  fund  in  medio  ;  and  contended  that,  as 
the  Claimants  had  not  taken  any  step  in  the  case  after 
lodging  their  claims  in  February  1841,  they  could  not 
now  appear ;  that  the  other  parties  had  revised  and  re- 
revised  their  claims — ^had  made  up  a  record — ^had  gone 
to  the  issue  clerks — had  got  an  issue — ^had  gone  to  a 
jury,  and  got  a  decision  ;  that  the  present  claimants,  on 
being  asked  by  the  other  parties  to  concur  with  them  in 
trying  the  case  against  him,  refused  to  do  so ;  that 
accordingly  they  must  be  held  to  have  abandoned  their 
claims ;  that  they  were  not  entitled  now  to  come  for- 
ward and  seek  the  advantage  of  a  verdict  to  which  they 
were  no  parties,  nor  was  he  bound  to  try  the  case  over 
again  with  them. 

The  CUimants  moved  the  Court  to  rank  and  prefer 
them  on  the  fund  in  medio  for  the  amount  of  their  re- 


spective debts;  and  ^onl^iidiMl  that,  as  there  was  no  inter- 
locutor dismissing  their  claims,  they  were  still  entitled 
to  appear ;  that  they  had  not  considered  it  necessary 
for  them  to  try  the  question  of  fact,  as  one  creditor 
could  try  it  as  effectually  as  the  whole ;  and  that,  when 
they  had  seen  the  question  aboat  to  be  tried,  they  had 
waited  to  see  the  result  of  the  trial ;  and  that  the  judg- 
ment was  binding  on  all  parties,  and  conclusive  oi  the 
fact  that  there  had  been  a  copartnery. 
At  advising, 

Lord  Justice- Clerk, — ^TVc  must  attend  to  the  fkcts  of  this  case. 
On  5th  February  1841,  the  raiser  is  fbnnd  liable  in  once  and 
single  payment.  The  daimt  are  ordered  to  be  lod^ged  on  the 
17th  Febmary ;  the  time  is  prorogaled  repeatedlv,  but  tb^  are 
all  lodged  by  the  17th  of  March  1841.  After  this,  the  cUiou 
are  ordered  to  be  revised,  but,  after  lodging  their  claims,  the 
Solicitor-General's  clients  never  appear.  On  the  18th  March, 
a  diligence  is  granted  to  recover  docomoits,  and  in  Januaiy 
1842  the  term  is  drcomdooed.  On  15th  Biay  1843,  the  recced 
is  ord^ied  to  be  adjusted,  and  the  Xord  Ordinary  remits  to  an 
accountant  to  examine  the  whole  case.  On  llth  June  1844,  the 
record  is  dosed,  and  the  issues  are  signed  on  2l8t  June,  lliese 
are  issues  to  try  the  case  in  which  J.  B.  Gallie  and  others  (whose 
names  are  all  given)  are  pursuers,  and  Alexander  Wyllie  is  thede- 
fender.  On  the  issues,  these  pursuers  go  to  trial  and  gain  tiieir 
case.  The  question  then  comes  to  be,  whether  the  present 
claimants  are  to  be  allowed  now  to  appear.  In  a  multiplepoind- 
ing, every  party  must  give  in  a  claim,  and  every  party  must  do 
something  to  make  good  his  daim;  but  it  appears  to  me  they 
have  abandoned  the  case.  The  Solicitor-General  does  not  stand 
on  anv  rule  that  a  party  in  the  situatioo  of  his  cUents  would  be 
bound  by  the  verdict  witiiout  lodging  a  minute.  If  he  would 
not  be  bound  by  it,  he  is  surely  not  entitled  to  take  benefit  by^ 
it.  His  clients  have  lain  by  for  four  years.  Wyllie  was  en- 
titled to  believe  he  was  trying  the  question  with  parties  (mly  who 
appeared  and  closed  the  record.  If  he  had  known  these  other  par- 
ties were  to  come  forward,  he  might  not  have  gone  to  trial  at  alL 
Is  there  to  be  two  trials  in  the  same  process  to  tiy  the  same 
&cts,  or  could  each  of  the  twenty- seren  claimants  fbr  whom 
the  Solidtor-General  appears  insist  on  having  separate  jury 
trials  ?  I  do  not  think  so ;  and  that  being  the  case,  I  do  not 
think  the  present  claimants  can  appear  as  competitors  for  tins 
remaining  fhnd. 

Lord  Moncreiff, — ^There  is  one  thing  dear,  that  if  Mr  Mimro*s 
client  had  gained  his  case  against  the  creditors  who  tried  tiw 
question  with  him,  he  would  not  have  been  entitled  to  reoover 
any  part  of  his  expenses  against  these  claimants.  I  had  some 
difficulty  previously,  but  I  have  now  arrived  at  a  clear  opinion. 
These  parties  give  m  claims,  but  they  reftise  to  revise  them,  and 
they  allow  the  case  to  be  tned  between  other  parties,  on  a  doaed 
record.  Ifthedefiender  had  seen  these  claims  insisted  in,  he  mighl 
not  have  run  the  risk  of  a  triaL 

Lard  Cockbum,-^!  formerly  thought  tiie  Solidtor-GenenTs 
clients  had  not  stopped  till  they  saw  the  other  parties  aboat  to 
try  the  point  of  fiict ;  but,  on  looking  at  the  proceedings,  that  is 
not  thecase.  They  stop  in  February  1841,  and  there  is  noaignitf 
the  trial  till  the  end  of  the  year  1842.  I  think  the  partiea  had 
abandoned  their  case,  and  that  they  are  not  now  entitled  to  ap- 
pear. 

Lord  Meebcyn  was  absent  at  the  advising,  and  the  Lord  Jns- 
tice-Clerk  intmiated  that  his  Lcurdship,  who  was  present  at  the 
hearing,  concurred  with  the  rest  of  the  Ck>urt. 

The  Court  pronounced  the  following  interlocutor : 
"  The  Lords,  on  advising  the  motion  of  Thomas  Ednoonatoii 
and  Son,  and  others,  Befhse  the  same,  anddismiss  these  cdanns 
of  ranking  in  the  present  process ;  and,  on  the  motion  for  the 
trustee  on  the  sequestrated  estate  of  Wilson,  find  him  entitled 
to  the  balance  of  the  fUnd  ta  medio  after  satis&ctimi  of  the  pre^ 
ceding  decrees  of  preference,  and  decern ;  and  grant  wanmt 
accordin^y  on  the  Ckmunercial  Baak  and  derkocnsSodier  of  the 
deposit-receipt." 

^ct—Sotidtor-General  (Andason),  O.  G.  Bdl ;  Soott^  Bjwr 
and  Scott»  Agents.^-Alt.  Munro,  WiUiam  Alexander,  W.S., 
Agent—Jurj  Clerk.— [TX,M.H.] 
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25th  January  1845. 

Sbcond  Division.— <F.L.M.H.) 

No.  72. — ^Alexander  Fleck,  Suspender,  v.  John 

Bbyce,  Charger, 

Process — ^Process  -Caption — Suspension — A  Sheriff''  Court  process 
having  gone  amissing^  after  having  been  borrowed  up  by  the  sua- 
penda's  derh,  the  Court  refused  to  suspend  a  process-captiony 
although  the  suspender  offered  to  find  caution  for  all  damage  that 
might  be  incurred  through  the  suspension  of  the  warrant, 

John  Bryce,  architect  in  Glasgow,  raised  an  action 
in  the  Sheriff- Court  there,  against  certain  parties,  for 
£12,  on  an  obligation  to  relieve  him  from  a  payment 
to  that  extent  made  by  him  as  the  cautioner  for  the 
rent  of  a  shop.  Along  with  the  summons,  there  was 
produced  the  obligation  of  relief,  and  two  receipts  for 
rent 

Scott,  the  registered  clerk  of  Mr  Alexander  Fleck, 
writer  in  Glasgow,  entered  appearaoee  for  the  defen- 
ders in  the  suspender's  name,  borrowing  the  process 
and  productions,  and  granting  receipt  in  the  usual  terms. 
The  process  not  being  returned,  a  process-caption 
was  granted,  on  29th  July  1844,  of  which  various  sists 
were  granted  of  consent,  the  last  of  which  was  on  .3d 
October,  to  expire  in  forty-eight  hours.  Pending 
this  sist.  Fleck  presented  a  note  of  suspension,  stating 
that  he  was  not  agent  for  the  defenders,  but  that,  on 
inquiry,  he  had  ascertained  that  the  process  had  been 
borrowed  by  his  clerk  for  a  writer  who  was  not  a  pro- 
curator of  Court,  by  whom  it  had  been  lent  to  one  of 
the  defenders ;  that  this  defender  had  died,  and  the  pro- 
cess had  been  given  by  the  landlady  with  whom  he  had 
lodged  to  certain  unknown  individuals,  who  bad  called 
after  his  death  and  paid  a  small  arrear  of  rent  due  for 
his  lodging.  It  stated,  likewise,  that  he  had  offered  to 
get  copies  of  the  summons  and  receipts  in  process,  held 
as  equivalent  to  the  principals,  or  to  get  a  new  sum- 
mons repeated,  without  any  objection  being  stated,  or 
to  prove  the  tenor  of  the  summons  and  receipts,  find- 
ing caution  in  the  mean  time  for  all  damage  that  might 
occur  ;  but  that  the  charger  had  refused  s^  these  offers. 
The  Lord  Ordinary,  on  7th  December,  passed  the 
note. 

The  charger  reclaimed.  At  advising,  he  contended, 
that  the  suspension  of  a  Sheriff- Court  process-caption, 
if  not  absolutely  incompetent,  was  to  the  last  degree  in- 
expedient, and  was,  at  all  events,  incompetent  unless  the 
suspender  could  allege  that  he  had  exhausted  his  remedy 
in  the  Inferior  Court,  and  had  failed  in  obtaining  redress, 
which  Fleck  had  not  done  here,  seeing  he  had  not  gone  to 
the  Sheriff-depute,  but  had  at  once  come  to  the  Court 
(Pagan  v,  Horsburgh,  14th  February  1835  ;  Johnstone 
V.  Dunn,  23d  February  1839.)  He  stated,  that  the  sus- 
pender did  not  deny  his  liability  for  his  clerk ;  that 
miich  delay  had  been  given ;  and  that  he  had  refused  the 
suspender's  various  offers,  because  he  was  aware  they 
were  either  impracticable  or  insincerely  made,  and 
would  hang  up  the  case  indefinitely. 

The  suspender  did  not  deny  his  liability  for  his 
clerk,  whom  he  stated  he  had  dismissed.  He  contended 
that  he  had  done  all  in  his  power,  and  was  still  will- 
ing to  do  what  he  could,  to  supply  the  loss,  and  that 
he  yttm  ready  to  give  the  fullest  caution. 

On  the  suggestion  of  Lord  Coekum,  the  ease  was 
delayed  fbr  dght  days,  to  give  the  suspender  an  op- 
|K>rl<iiuty  of  paying  or  otherwise  satisfying  the  debt. 


It  was  resumed  of  this  date,  when  the  Solicitor-General 
averred  that,  from  inquiries  made  in  the  interval,  they 
had  good  grounds  for  believing  that  the  charger  him- 
self, or  some  one  on  his  behalf,  had  got  the  process  from 
the  landlady.     This  was  denied  by  the  charger. 

Lord  Justice- Clerk. — ^This  party  seems  to  think,  and  the  Lord 
Ordinary  also  has  countenanced  the  view,  that  a  process-caption 
is  to  stand  over  for  months,  while  he  proceeds  at  his  leisure  to 
supply  the  place  of  the  missing  documents.  If  the  parties  to 
the  action  are  willing,  as  he  says,  to  hold  copies  of  the  docu- 
ments equivalent  to  the  principals,  why  has  not  he  such  a  mi- 
nute at  the  bar  ?  We  have  alreaEuly  allowed  him  eight  days,  and 
he  is  just  in  the  same  situation  as  he  was.  His  receipt  stands 
for  the  process.  He  wishes  to  make  out  that  some  person  has 
t^en  away  the  process  surreptitiously.  The  process  should 
never  have  been  out  of  possession  of  the  agent  ;  and  if  an 
agent  chooses  to  allow  the  principal  documents  to  come  into 
the  hands  of  a  defender,  who  has  an  interest  to  destroy  them,  ha 
must  take  the  consequence. 

Lord  Moncreiff. — Such  averments  as  the  suspender  makes 
may  be  relevant  if  verified  instantcr.  But  are  we  to  stop  this 
dihgence  imtil  he  makes  up  a  record,  adjusts  issues  to  try 
whether  the  charger  is  in  possession  of  the  process  already,  and 
has  a  jury  trial  on  the  point  ? 

Lord  Cockbum, — ^The  suspender  here  sa^  wait  for  eighteen 
months,  till  I  get  a  record  made  up,  and  a  jury  trial,  and  I  will 
get  out  of  this  scrape^  I  do  not  think  tMs  will  do.  What  is 
all  this  struggling  about  ?  To  save  £12.  I  think  he  must  jusi 
pay  the  £12,  and  have  done  with  it. 

Lord  Justice- ClerL^lf  the  charger  puts  him  in  prison  while 
he  himself  is  in  possession  of  the  process,  he  will  have  a  good 
ground  for  an  action  of  damages ;  and  his  case  will  be  one 
which  a  jury  will  regard  with  peculiarly  fitvourable  eyes. 

Lord  Medwyn  was  absent. 

The  Court  altered  the  Lord  Ordinary's  interlocutor* 
and  remitted  to  refuse  the  note  with  expenses. 

Ijord  Ordinary,  Robertson. — Act.  Solicitor-General  (Ander- 
son), Pattison  ;  John  Rogers,  S.S.C.,  Agent. — AU.  Rutnerftird, 
Logan ;  John  Leishman,  W.S.,  Agent, — sL  CferA^— [F.L.M.H.] 


28tA  January  1845. 
FiBST  Division. — (J.C) 
No.  73. — ^Ladt  Baird  Preston  and  Dr  Pursell's 
Trustees  v,  Andrew  Clarke  of  Comrie,  Esquire^ 
and  others. 

Entail — Irritant  and  Resolutive  Clauses — Fetters— TVms  of 
irrkant  and  resolutive  clauses  of  an  entail^  which  were  held  effectual 
to  prevent  sales  of  and  contraction  of  debt  over,  the  lands, 

M^or-Gcneral  Greorge  Preston,  on  30th  December 
1736,  executed  an  entail  of  the  lands  and  baronies  of 
yalleyfield  in  £etvour  of  George  Preston,  and  a  series  of 
substitutes, 

''  heretably  and  irredeemablj,  as  said  is,  with  and  under  the  ex- 
press reservations,  burdens,  provisions,  conditions,  irritancies, 
and  resolutive  clauses  after  mentioned,  to  be  insert  in  the  charter 
and  infeftments  to  follow  thereupon  ;** 

reserving  to  the  maker  full  power  to  dispose  of  the 
lands  during  his  lifetime,  &c.     The  deed  continued, 

**  And  providing,  as  it  is  hereby  specially  provided  and  declared, 
that  the  said  George  Preston,  and  the  whole  heirs  of  taillie  and 
provision  herebv  appointed  to  succeed  to  the  forsaid  lands  and 
estate,  shall  be  holden  and  obliged,  by  their  aooeptation  hereoi{ 
to  satis^  and  pay  all  and  whatsomever  debts,  sums  of  mon^y, 
legac^s  or  donations,  and  to  perform  and  fulfill  all  and  whatsom- 
ever deeds  and  obligemcnts,  addebted,  due  and  prestable  by  me^ 
or  which  shall  happen  to  be  contracted,"  Ac,  **  by  me,  by  writer 
under  m  v  hand  at  any  time  of  my  life,  or  even  on  deathbed ; 
and  specially,  to  satisfy  and  pay  to  the  younger  children  of  the 
said  Sir  George  Preston,  the  several  sums  ot  money  provided 
by  me  to  them,  conform  to  the  bond  of  provision  granted  there- 
anent,  or  any  other  bond  of  provision  which  I  shall  hereafter 
make  or  grant  in  theur  favours ;  and  also  providing  that  the  st^ 
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George  Pre*  ton,  and  the  heiw  of  tmiltzie  and  provi«joii  above 
mentioned,  shall  be  tiolden  and  obliged  to  stLtisfy  and  pay'*  *'  the 
eeveraH  aiinuitys  and  QihkT  provisio&i  ootitiLin«l  in  the  seYeTul 
rights  and  Beciiritys  alreafly  made  and  granted,"  or  to  be  made 
and  granted  by  the  (jntaik-r;  "and  providinjf,  A9  it  is  hereby 
ipedalUe  |>rovided  and  declared^  that  the  laid  George  rreatoo, 
and  haill  other  heir»  of  tail  lie  and  provision  above  mentioned/* 
Ac,  "fl\iall  be  holdcn  and  obUgGd  to  nsaame  and  use  theairnamo 
of  Preston^  and  to  carry  tbij  flrms  of  the  family  of  Valley  field, 
in  all  time  after  their  euccc^salon  thereto^  And  if  the  said  latids 
and  estate  Bhall  at  any  time  descend  to  the  helrs-fL^male,  ihen 
the  eldeet  heir- female  i^liall  always  succeed  without  division, 
and  Bhatl  be  hf>ldt=ti  and  obliged  to  many  a  gGntletnao  of  tli© 
aaid  sifoame  oT  Preston,  or^  who,  with  their  heirs^  male  or 
female,  shall  be  oblij^cd  to  bear  the  sirname  of  PireBton,  **  and  to 
earry  the  arms  of  the  j^aid  family  of  Valleyfield,  in  all  time 
coming ;  and  in  rjL»e  the  saida  heirs-female  shall  happeu  to  b4 
married  to  a  busbantS  of  any  other  simaune  at  the  lime  of  their 
foccesflion  to  tlie  said  estate,  then  they,  their  hosbaods  and  ilioir 
hcirR,  shall*  immediately  after  their  said  aucceasion,  be  oblif^ 
to  assume  and  use  the  said  simame  and  arms  tn  all  time  there- 
after: And  whieli  condition  of  usinj;  and  bearing  the  said  sir- 
name  and  arms.  If  any  of  the  salds  heirs  male  or  female,  or  the 
descendants  of  their  bwlys,  shall  happen  to  contraveen,  they 
ahall  lose  their  right  of  saccession  to  the  said  estate,  and  the 
iftme  shall  devolve  upon  the  next  heir  appointed  to  succeed 
thereto,  who  shaU  ftilfill  the  said  condition/' 

Then  followed  the  prohibitory^  resolutive  and  irri- 
tant clauses  of  the  entail,  whieh  are  in  tlie  following 
terms ; 

"  And  further  providing^  ai  it  is  hereby  expressly  provided  and 
declared,  that  it  shall  not  be  lawfull  to  the  said  George,  Robert, 
John  and  William  Prestons,  or  to  their  said  heirs,  or  to  any  other 
of  the  heirs,  male  or  female^  who  shall  happen  to  sueceed  to  the 
said  estate,  to  sell  or  disiwue  t!ie  lands,  liarronys,  and  others 
above  mentioned,  or  any  part  thereof,  or  to  grant  iofeftmenta  of 
annualrent  or  lifereot,  or  other  burdens  out  of  the  same,  or  to 
sett  tacks  for  longer  time  t)iun  nineteen  years,  and  ttuLt  without 
diminution  of  the  rental  1 ;  atid  in  case  the  said^  lands  and  others 
cannot  Ije  sett  at  the  former  rent^  then  the  taeks  thereof  shall 
only  endure  for  the  space  of  five  years,  and  no  longer  :  And  it 
shell  not  be  lawfull  to  the  Naid  (ieorj^e  Preaton,  or  any  other  of 
the  saida  heirs  male  or  female  above  tnE>nt)oned,  to  suffer  fcu- 
dutys  or  other  publit^k  biinhms  payable  out  of  the  said  estate 
to  nm  on  and  remain  unpaid,  so  as  to  aflTect  the  same ;  nor  to 
coii tract  dehta,  or  do  and  commit t  m\y  other  fact  and  deud^  civiil 
or  criminall,  whereby  the  saracu  lands  and  estate  may  be  evicted, 
a^j^idged,  forfaulted,  or  any  otherways  aflectedj  in  defraud  or 
prejudice  of  the  saids  heirs  of  taillzie  and  provision,  and  of  this 
present  right  of  succession  to  the  said  estate^  or  do  fmy  deed 
whaisomever  wliereby  the  forsaid  destination  and  order  of  suc- 
cession may  be  anyways  inverted,  altered,  or  prejudged  ^  and 
■which  provision  imme<liately  above  written,  if  any  of  the  fore- 
named  persons  or  heirs,  male  or  femaJei  hereby  appointed  to 
succeed  to  the  said  lands  and  estate,  shall  happen  to  oontraveen^ 
they  shall  not  oidy  lose  and  amitt  the  right  of  gucces4»ion  there- 
to, and  the  samen  ahall  aceress  and  belong  to  the  next  heir  ot 
tailzie  and  provision  appointed  to  succeed  to  the  person  contra^ 
▼eencr,  tho'  descended  of  the  contraveener's  Ixxly,  ipso  faciOj 
without  necessity  of  declarator,  but  also,  all  such  facts,  deeds^ 
debts,  or  obligemeots,  in  contravention  of  the  for  said  provl- 
•ion,  are  hereby  dechired  ipso  facto  void  and  nuU,  and  shall 
noways  afiect  the  aaid  estate,  or  be  obUgator  upon  the  subse^ 
qucnt  heir*  of  taill^ie  and  provision,  who  are  hereby  appointed 
to  succeed,  and  have  right  to  enjoy  the  said  estate,  free  of  the 
bttrden  of  all  such  deed*,  debts,  and  obligements  whatsomevcr/^ 

The  rest  of  the  provisions  of  the  deed  were  divided 
Into  parts,  each  commencing  wilh  the  words,  "  provid- 
ing," *'  and  providing,'*  or  equivalent  expressions, 

Bj  a  relative  "  power  and  fitcully,"  executed  by  the 
entailer  on  3d  February  1742,  he  authorised  the  per- 
sons therein  named  to  ^W  or  burden  certain  of  the  en- 
tailed lands  for  pajment  of  his  debt^,  and  of  the  debts 
of  the  before  named  Sir  George  Preston^  nnd  of  such 
jToviaions  as  should  be  grunted  by  the  latter  to  his 
^OUDger  children,  with  consent  of  the  said  penons.    In 


pursuance,  apparentlj,  of  this  object^  and  with  the  v 
of  relieving  the  unsold  estates  from  further  burdens, 
new  entail  was  executed,  on  8th  May  1767,  by 
George  Preston,  (who  had  resigned  upon  the  p: 
tory  of  resignation  in  the  dii?  posit  ion  and  deed  of 
tail,  obtained  a  chai^tcr  of  the  lands,  baronies^ 
thereby  disponed,  atid  expede  infeftmentin  1750,) 
consent  of  his  eldest  ffon,  in  fai  our  of  the  same  se: 
of  heirs,  and  containing  the  same  conditions  and 
puladon^  as  the  original  entail,  Tlie  prohibitory,  irri* 
tant,  and  resolutive  chiuaes  in  this  new  entail  were 
verbatim  the  same  with  those  above  quoted  from  the 
original  entalh 

Dame  Anne  CampbcJl  Baird  Preston  of  Volle^ 
relict  of  General  Sir  David  Baii'd,  Baronet^  &c^ 
heii-ess  of  entail  of  the  estate  of  Vallejtndd^  hav 
completed  feudal  titles  by  crown- charter  and  inf^ 
ment,  as  next  heiress  of  tailzie  and  proviaion,  pm- 
ceeded  to  try  the  validity  of  the  cntaib,  by  gratiti 
a  bond  and  disposition  in  iccurity  over  the 
for  £6000,  in  favotir  of  Hugh  Auld,  ciishier  of 
Commercial  Bank  of  Scotland,  Edinburgli,  and 
ander  Smith,  W,S„  Dr  Pnrsell^s  tTiistces.  Hhe 
sold  a  portion  of  the  lands  to  the  Ilonoumble  J 
Kennedy,  at  the  price  of  £300,  under  missives  of  sale, 
which  Mr  Kennedy  declined  to  implement,  unlesis  m 
judgment  of  the  Court  were  obtained  to  the  t'fteet  that 
Lady  Baird  Pre^n  was  in  a  situation  to  grant  him  « 
valid  and  cfTectnal  disposition  and  title  to  the  Unda 
sold.  Lady  Baird  Preston  accordinglj  brought  an  ac 
tion  of  declarator  Against  the  heirs  of  entail,  and  %h 
Honourable  John  Kennedy  lor  his  interest,  namittng 
the  foresaid  loan  and  pale,  and  concluding  to  have  it 
found  and  declared  that  the  same  are  valid,  and,  gene- 
rally, that  she  has  power  to  sell,  burden,  and  dispose 
of  the  lands  at  her  pleasure. 

Defences  were  given  in  for  Andrew  Clarke,  Hsq.  of 
Comrie,  one  of  the  lu^irs  of  entail  called  in  the  aetiori 
and  for  the  Honourable  Mr  Kennedy,  who,  adopting  th 
defeneesof  the  heirs  of  entail,  stated  at  the  same  time  tli.'x: 
he  was  willing  to  implement  the  missives  of  sale,  if  L«4y 
Baird  could  give  him  a  valid  title  to  the  subject  S^ 
poned  to  bim. 

Dr  PurselVs  trustees  abo  brought  an  action  of  de- 
clarator against  Lady  Baird  Preston  and  the  other 
heirs  of  tailzie,  to  have  it  found  nnd  dechtred  thftt 
their  security  M'aa  valid.  To  this  summon  a  defences 
were  also  given  in  by  Mr  Clarke,  and  a  record  hav- 
ing been  closed  in  both  actions,  they  M'ere  conjoi; 
Cases  for  the  parties  having  l>een  thereafter  lod| 
the  Lord  Ordinary  reported  the  cause  on  the  folio 
interlocutor  and  note ; 

'  *  7  M  J>fc^n  her  1 B4  3. — Tho  Lord  Ordinary  hs v  injj  recmn«d    

^idi^rAtion  of  the  conjoi a^  procos^^a,  witb  the  clo«ed  i^coc^ 
CA»e«  for  the  part  led,  and  d^Kla  of  en  t  Ail,  and  otbcrs  prodvc* 
appoints  printed  copiea  of  the  paper?  to  be  boxed,  makes  a* 
zandum  with  the  cause  to  their  Lonbhi pa  of  the  First  DivuMw 
and  ^n'antft  warrant  t^  enrol. 

**  Not/:. — The  Ix>rd  Orrlioary  ban  rtdopteil   r  rxmrm% 

pArtly  from  the  importance  of  the  fiuohtiiin,  In;  !^«CBaff 

of  tho  difficulty  which  he  fc^b,  from  the  tK^ariFi^  --^  ....  cwme  td 
ArdoTie.  Had  it  not  been  for  that  decision,  his  It^aning-  mMJrf 
have  been  strong  to  ftuMain  iheefScaey  iifth^enuiL*'  Aftiiiisfi 
humblj"  Appears  to  liim  thnt  there  are  iinportMil  OOi  ' 
whieh  Ro  fiir  distingiiUh  thL'  preseul  case^  and  jra 
of  the  most  deliberate  gttcrarifl^.  -  \_/OV_ 

''  I.  In  the  case  of  Ardovie,  whatever  foretmvi  IM^  Is  Is 
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the  dicta  of  the  Judges,  (and  these  assuredly  are  entitled  to  the 
deepest  respect,)  it  was  not  absolutely  necessary  for  the  judg^ 
ment  as  delirered,  that  each  seyeral  prohibitiotij  (to  sell,  contract 
debt,  &cJ)  contained  in  that  particular  portion  of  the  clause  of 
the  entail,  which  next  immediately  preceded  the  words  *  shall 
act  and  do  in  the  contrary  of  the  provigwn  above  tet  forih^ — 
should  be  construed,  or  d^t  with,  as  itself  constituting  a  sub- 
stantiye  '  provision  of  the  deed,'  in  the  technical  sense  of  that 
term.  For,  even  although  these  prohibitions  had  been  massed,  as 
all  fidling  within,  and  making  but  subordinate,  though  still  con- 
stituent, parts  of  the  more  general  proviso,  introduced  by  the 
words — *  And  further  providing  and  dedaring* — ^yet  such  was  the 
structure  of  the  deed  in  other  respects,  and  so  many  other  dis- 
tinct  provisions  did  it  contun,  apart  altogether  from  any  thing 
included  in  this  subordinate  portion  of  it,  that  there  would  still 
have  been  more  than  sufficient  yagueness  and  uncertainty,  as 
regards  the  question, — ^To  which  of  all  these  proyisions  the  irri- 
tant clause  was  directed  against — to  warrant  and  bear  out  the 
judgment  that  was  pronounced. 

**  3.  Then  there  is  here,  what  was  awanting  in  Ardovit,  that 
firther  and  more  precise  specification  of  the  particular  proyi- 
aion  meant,  which  Lord  COTehouse  desiderated,  and  the  occur- 
rence of  which  he  admitted  *  would  haye  produced  a  material 
difference  on  the  import  of  the  irritant  cUuse,'  (15  S.  and  D. 
627) ;  for  the  words  here  are— not,  generaUy,  as  in  that  case, 

*  the  provision  aboye  set  forth,'  but,  *  which  proyision  immediate^ 
above  wrimn.*  It  is  true,  that  Ijord  Mackenrie,  arguemhy  ob- 
aerved,  that '  eyen  if  the  words  had  been  *  oontrair  to  the  pro- 
Tision  last  above  set  forth,*  he  must  still  haye  held  it  to  be  re- 
stricted to  the  last  only  of  the  prohibitions  in  the  preceding  clause.' 
But  the  important  matter  is,  there  was  no  actual  decision  oa 
ihe  point.  And  the  case  of  Ardoyie,  therefore,  may  stand  un- 
touched, and  yet  a  difierent  conclusion  be  here  come  to,  in  re- 
spect of  this  important  specialty  in  the  present  case. 

**  3.  It  is  now  more  authoritatiyely  settled  than  perhaps  it 
was  at  the  date  of  the  Ardoyie  case,  that  the  entire  context  of 
any  clause  or  passage  in  which  disputed  words  occur  may  be 
read,  in  order  to  throw  light  upon  the  true  construction  and 
real  signiflcancy  of  these  words,  as  used  and  intended  by  the 
maker  of  the  deed.  This  has  been  strongly  exemplified  in  some 
recent  cases,  both  in  this  Court  and  before  the  House  of  Lords, 
^ee,  for  instance,  Murray,  2Bth  February  1842  ;  DtnmoaU,  26eA 
FArucary  1842 ;  Lindsay,  2d  March  1842 ;  but  especially  the  ob- 
senradous  made  both  by  Lord  Campbell  and  Lord  Brougham 
in  Lumsden,  2  BelTs  App.  Cases,  104.) 

**  Now,  in  the  present  case,  the  prohibitory,  irritant,  and  re- 
solutiye  dauses,  idl  form  but  parts  of  one  sentence,  each  running 
into  the  other,  and  the  grammatical  connection  of  all  being  kept 
up  throughout.  It  is  peculiarly  a  case,  therefore,  for  letting  the 
context  haye  the  fullest  weight.  The  prohibitory  portion  of  the 
danse  sets  out  with  the  leading  words,  *  PBoyiDiNO,  as  it  is 
here^  specially  provided  and  declared.'  The  irritant  corres- 
pondingly b^pns,  *  Which  provision  immediately  aboye  written.' 
And  the  res<£ttive  again,  in  like  manner,  takes  up  the  matter, — 

*  But  also  all  such  focts,  deeds,  debts  or  obligements  in  contra- 
Tention  of  ihe  foresaid  provision*  All,  therefore,  distinctly  haye 
reference  to  one  and  the  same  PBoyisioir ;  and  the  proyision  to 
which  all  haye  thus  reference  must,  moreoyer,  haye  been  one 
of  which  the  ^  facts,  deeds,  debts  or  obligements  mentioned  in  the 
resobuive  clause  could  be  predicated  as  a  '  contravention.*  But 
this  is  a  result  substantially  fatal  to  the  whole  principle  and 
spirit  of  the  pursuer's  reasoning. 

'^  4.  In  the  abstract,  therefore,  and  apart  from  the  Ardoyie 
case  as  a  precedent,  the  Lord  Ordinary  is  yerr  much  disposed 
to  hold,  that  the  most  natural,  if  not  the  only  Intimate  and 
all  but  necessaiy  reading  of  the  word  ^provision,*  as  it  here 
oocnrs  in  the  irritant  and  resolutiye  clauses,  is  that  reading 
whSdi  would  extend  it  to  eyeiy  thing  included  in  the^i7iso 
beginning  with  the  words,  *  ^mf/pt^  frovibiko,  asitts  here- 
in express^  tbovwkd,*  &c.  The  general  frame  and  structure 
of  toe  deed  supports  this.  Conyeyance  is  made  '  with  and 
tmder  the  express  reseryations,  burdens,  provisions,  conditions, 
irritaades,  and  resolutiye  clauses  after  mentioned,*  where  the 
nirovd  *prwisioM^  is  eyidendy  used  in  a  larger  sense  than  is  at 
all  oonostent  with  a  restriction  of  its  meaning  to  the  mere  sub- 
alaiitiire/iroAAdibRs  pointed  at  in  the  statute  of  entaQs.  And  so, 
wifdinglji',  the  deed,  following  out  this  general  scheme  or  plan 
•f  Ha  rtfubuue,  proceeds  (alter  a  dause  of  *  reservation,*  which 
"     a  power  to '^urdSen*)  to  giyeaK/.o.'<?  Mrt€s</*Fiton- 


"  (1.)  *  PBOviDnro,  as  it  is  hereby  spedally  provided  and  de- 
dared,'  that  the  heirs  of  tailzie  shall  pay  the  entailer's  debts, 
&c. 

**  (2.)  *  And  also  providing,'  that  they  shall  pay  certain  (wi- 
nuities.  Sac, 

"  (3.)  *  And  pROviDiico,  as  it  Is  hereby  specially  prwidiM/  and 
dedared,'  that  they  shall  assume  and  use  ihefeimily  surname  and 
arms, 

"  f4.)  *  And  further  providino,  as  it  is  hereby  expressly  oro- 
videa  and  declared,'  that  the^  shall  not  sell,  &c.,  contract  debts, 
&c,  alter  the  order  of  succession,  &c. 

"  If  it  be  correct  to  hold  that  the  first  three  of  these  clauses 
foil  properly  within  the  meaning  of  the  designadye  word  *  pro- 
visions,' as  that  word  stands  preyiously  used  in  the  clause  of 
conyeyance  or  grant  (which,  as  already  pointed  out,  is  made 

•  with  and  under  the  express  reseryadons,  burdens,  provisions, 
&c  after  mentioned,*)  it  is  not  easy  to  see  why  the  fourth  clause 
should  not,  of  equal  necessity,  be  construed  as  also  falling  with- 
in the  strict  and  proper  scope  of  the  same  expression. 

^  Accordingly,  the  deed  is  framed  througfhout  on  this  ex- 
press footing,  for  there  are  a  number  of  subsequent  *  provisions,* 
yiz., — 

'*  (.5.)  *  And  ftirther,  it  is  hereby  providbd  and  declared,' 
that  the  husbands  or  wiyes  of  heirs  shall  be  exduded  from 
courtesy  or  terce, 

'^  (6.)  *  PRoymiNQ  and  declaring  alwise,  that  notwithstanding 
of  the  irritant  clause  immediately  above  written,*  the  heirs  may 
secure  their  husbands,  wives  and  children  in  liferent  localides 
and  portions,  &c. ;  another  bit  of  context,  by  the  way,  whidi 
proves  that  the  irritant  dause  had  not,  in  the  concepdon  of  the 
maker,  the  narrow  and  restricted  construcdon  for  which  the 
pursuer  contends. 

**  And  so  on,  in  short,  the  deed  proceeds  to  the  end. 

**  Now,  looking  to  the  peculiar  cast  and  frame  of  this  deed, 
the  Lord  Ordinary  sees  nothing  that  is  in  any  rational  sense 
incompatible  with  the  principle  of  strict  construction  which  is 
applied  to  entails,  in  holding  that  the  words — *  which  proyision 
immediately  above  written,' — ^if  ac^ected  to  any  one  of  all  these 
several  clauses  of  proviso,  would  be  a  perfectly  correct  and  appo- 
site form  of  expression,  for  coyering  the  whole  matters  compre- 
hended in  the  pardcular  proviso  to  which  it  might  so  happen  to 
be  adjected.  But  if  so,  there  is,  in  point  of  prindple,  or  as 
regards  the  rules  of  construcdon,  nothing  to  distinguish,  in  this 
respect,  the  matters  contained  in  the  4th  clause  of  proviso  from 
the  rest. 

''If,  for  example,  the  deed  had  expressly  set  forth  the  various 
provisoes,  as  was  done  in  the  BUdihall  entail,  (^Syme  27  th  January 
1799,  D,  15,473^  all  severaUy  numbered  under  so  many  distinct 
heads,  thvis—' First,*  *  Second,*  ^  Third,*  &c.  &c.  it  could  hardly 
be  disputed,  that  the  words  '  which  proyision  itnmediately  above 
written,*  as  applied  to  any  one  of  these  headings,  must  have 
covered  ever^  thing  embraced  in  it. 

'^  Or  i(  as  in  some  other  entails,  each  clause  had  been  dis- 
tinctly introduced  thus, — '  With  and  under  this  provision,*  &c^ 

*  And  also  with  and  under  this  other  provision,*  &c  Sec,  the  same 
thing,  it  is  thought,  roust  just  as  dearly  have  followed. 

"  It  does  not  appear  to  the  Lord  Ordmary,  that  the  reading 
of  the  present  deed  is  one  jot  more  ambiguous  or  equivo(»J,  ac- 
cording to  any  sound  rule  of  construction,  than  if  it  had  been 
conceived  in  either  of  these  ways.  The  words, '  And  frirther 
provided,*  Slc,  seem  to  him  to  be  neither  more  nor  less  than 
a  predse  equivalent  for,  'And  forther,  with  and  under  this  pro- 
vision,* Scjc  And,  so  reading  the  deed,  he  thinks  the  expres- 
sion, '  which  provision  immediately  above  written,'  must  have  re- 
forence  to,  and  must  be  viewed  as  comprehending,  all  and  every 
of  the  matters  contained  in  the  entire  clause  wliich  constitutes 
the  proviso.  Indeed,  if  the  words  had  been  ever  so  slighdy 
varied — as,  for  example,  if  the  clause  had  set  out  with  the  words 
'  Declaring  always,  as  it  is  hereby  provided  and  dedared,' 
and  had  conduded  with  'which  provision  and  declaration  im- 
mediatdy  above  written,'  Ac, — the  thing  would  seem  to  have 
been  beyond  all  oontradicdon." 

The  pursuers  argued — 

It  is  obvious,  from  reading  the  deed,  that  the  irritant  and  re- 
soludve  clauses  therdn  apply  only  to  the  provision  immediately 
above  written,  and  that  provision  is,  "  that  it  shall  not  be  law- 
ibll  to  alter  die  order  of  succession.'*  If  so,  diese  clauses  do  not 
affect  sales  or  contracdon  of  debt,  or  if  not  referable  to  that 
provision,  the  clauses  are  indefinite,  and  leave  the  whole  ptdu- 
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lutioiiB  of  the  deed  anfbiioed  by  dedaration  of  nullity  and  for- 
fettore.  The  intention  cf  the  entailer  is  of  no  consoquence  in 
the  present  question.  Each  prohibition  is  a  proyision ;  the  irri- 
tant and  retolutiye  clauses  apply  solely  to  the  last  of  these 
prohibitions,  and  all  the  others  are  unfettered  by  them.  That 
the  proTision  immediately  above  written  does  not  apply  to  the 
whole  matter  of  prohibition,  in  proper  construction,  the  Ardovie 
entail  case  clearly  proves.  Besides,  throughout  the  present 
entails,  wherever  a  provision  is  meant  to  have  a  phiral  meaning, 
it  is  written  provisions.  If  the  application  of  the  irritant  and 
resolutive  clauses  are  ambiguous,  however,  that  is  enough  for 
the  pursuers*  case.  At  any  rate,  the  Herbertshire  case  is  con- 
clusive to  shew  that  inferential  construction  is  not  permissible 
in  entails.  But  the  great  argument  for  the  defenders,  that  the 
division  of  the  deed,  by  the  use  of  the  terms  and  "  providing," 
and  "  further  providing,**  substantially  makes  the  words  fol- 
lowing each  of  these  clauses  of  provision — each  a  separate  pro- 
vision— is  merely  inferential.  Besides,  it  will  be  observed,  that 
by  no  grammatical  construction  can  the  whole  leading  prohibi- 
tions in  this  entail  be  held  to  form  one  complex  clause,  eveu  if 
each  complex  clause  could  be  held  to  form  one  provision.  In 
the  prohibitory  provisions,  the  fact  that  the  last  begins,  "  and  it 
«hall  not  be  lawfUll,**  is  conclusive  to  shew  that  those  words 
formed  per  se  a  substantive  provision  as  much  as  if  they  had 
commenced  with  the  words  "  and  ftirther  providing.'*  The  terms 
of  the  irritant  clause,  besides,  are  just  as  applicaUe  to  what 
follows  the  words  "  and  it  shall  not  be  lawfull,*'  &c.,  as  to  what 
follows  the  words  '*  and  further  providing,'*  &c  The  fact  that 
the  resolutive  clause  is  more  peculiarly  applicable  to  what  fol- 
lows the  words  ^*  and  further  providing,**  &C.,  is  not  enough  to 
correct  the  irritant  clause,  for  each  of  these  clauses  must  bo 
construed  by  itself  and  not  by  reference  to  the  other.  That  a 
meaning  consistent  with  fetters  is  open  will  not  do — if  it  be 
confessed,  as  it  must  be,  that  there  is  a  meaning  consistent 
with  freedom.  The  identical  objection  to  the  irritant  clause 
which  was  sustained  in  the  Ardovie  case  exists  in  the  present 
deed.  Farther,  the  word  **  provisions**  may  be  used  tedmically 
to  denote  the  prohibitions  in  an  entaiL  The  irritant  and  resolu- 
tive cUioset  are  never,  in  the  statute  1685,  c  22,  mentioned  as 
provisions,  but  are  contradistinguished  from  them ;  and  it  ap- 
pears, from  the  language  of  all  our  style-books  and  deeds  of 
entail,  that  the  word  provision  is  never  used  in  a  complex  senses 
but  always  means  one'specific  prohibition.  It  cannot  be  doubted, 
then,  that  the  " />rovwto/i'*  immediately  above  written  **must 
mean  and  apply  to  nothing  else  than  the  prohibition  immediately 
above  written,^  at  least,  it  may  aptly  and  grammatically  so 
apply.  If  so,  the  strict  interinretation  of  entails  can  allow  no 
construction  less  favourable  to  freedom.  The  ground  on  which 
the  entail  is  defended,  viz.,  that  the  words  **  and  providing,** 
&C.,  are  used  again  and  again  to  shew  that  what  exists  between 
each  recurrence  of  those  words  was  regarded  by  the  maker  as  a 
separate  clause  and  provision,  appears  to  be  erroneous,  fh>m  the 
fitbct,  that  in  the  so  called  third  clause  there  are  numerous  pro- 
visions, and,  inter  alia,  an  obligation  to  use  the  family  name  and 
anns,  which  has  a  separate  irritant  clause  applicable  to  the  con- 
travention of  it  alone.  On  the  whole,  the  entails  are  not  suffi- 
•cient  to  prevent  the  alienation  of  the  lands,  or  the  contraction 
of  debt 

The  defenders  argued — 

The  pursuers  admit  that  the  prohibitory  part  of  these  entails 
are  valid  against  selling  or  contracting  debt.  But,  at  all  events, 
this  admission  excludes  the  conclusion  in  Lady  Baird's  action, 
that  she  can  gratuitously  defeat  the  prohibitions  of  the  entaiL 
The  question,  then,  is  simply,  whether  tlie  estate  is  protected 
against  the  onerous  deeds  of  the  heirs  of  entail  ?  In  the  struc- 
ture of  the  present  entail,  the  different  provisions  of  the  entail 
following  the  destination  are  classed  articulately  under  separate 
•^nses  of  provision,  each  of  which  is  introduced  by  the  words 
**  providing,**  or  "  it  is  provided.**  The  clause  in  question  is  the 
fourth  of  these.  It  is  clear  that  the  irritant  and  resolutive 
clauses  apply  to  every  thing  within  the  meaning  of  '*  which  pro- 
vision immediately  above  written.**  However  indeterminate 
the  application  of  those  clauses  in  the  deed  mav  be,  they  can- 
not go  beyond  what  the  defenders  consider  the  fourth  provision, 
beginning  with  **  and  further  providing,**  with  which  the  provi- 
sions, to  sell  and  contract  debt,  &c^  commence.  The  question  is, 
wheUier  the  application  of  the  irritant  and  resolutive  clauses  go 
80  far  back  as  to  amly  to  all  that  intervenes  between  the  words, 
"  and  further  providing^**  &c.,  and  the  irritant  and  resolutive 


danjes  ?  It  cannot  be  maintained  that  if  a  number  of  acts 
were  prohibited  in  one  provision,  by  an^  one  of  whidi  the 
estate  could  be  carried  of^  these  acts  might  not  all  be  coo- 
nccted  with  the  sanction  of  an  irritant  and  res61uti?e  dsose. 
But  the  present  case  is  not  really  different  Hie  whole  sub- 
ject of  the  clause,  commencing  **  and  further,  it  is  prorided,* 
&C.,  was  regarded  by  the  maker  as  one  provision.  It  can  be 
read  in  tins  way,  too,  grammatically  ;  and  it  is  the  only  way  in 
which  sense  can  be  made  of  the  irritant  and  resolutive  clauses. 
The  whole  prohibitory  clause,  in  short,  points  at  one  retolt, 
which  is  not  to  be  operated  in  the  several  wavs  mentioned.  Hk 
only  other  construction  is  that  one  which  the  pursuers  adopt, 
but  it  is  inconsistent  with  the  literal  meaning  of  the  words  of 
the  resolutive  clause,  and  also  with  the  irritant  clause.  The 
important  specialties  in  the  Ardovie  case  prevent  its  applka* 
tion  to  the  present  The  pursuers*  construction  contradicts, 
in  order  to  get  rid  of  the  fetters  of  the  entail,  not  only  the 
maker's  intention,  but  the  words  which  he  employs,  i^r, 
the  fetters  of  the  entail  prevent  sales  and  contraction  of  debt 

After  a  viva  voce  argument,  when  tiie  case  came  to 
be  advised,  the  Court  pronounced  the  following  inter- 
locutor : 

"  Allow  the  parties  to  give  in  additional  cases  by  thetotboi- 
day  in  the  ensuing  vacation,  and  thereafter  appcunt  copies  of 
the  printed  papers  in  the  cause,  and  of  the  present  intcriocotor, 
to  be  boxed  to  the  Judgesof  the Seoond  Diviston,  and totbepe^ 
manent  Lords  Ordinary,  in  order  to  obtain  the  t^unioa  of  dti 
Consulted  Judges,  with  their  eariiest  convenience,  as  to  whether 
the  objections  to  the  entail  of  Valleyfield  are  well-foaaded  or 
not ;  and  in  the  mean  time  supersede  advising  the  cause  iifitfl 
said  opinions  shall  have  been  obtained.** 

The  following  opinions  were  returned : 

Lord  Justice-Clerk: 

"  I  concur  with  the  Lord  Ordinary,  and  only  add  a  few  voids, 
in  consequence  of  a  very  singular  use  made  al  a  passs^  from 
my  opinion  in  Dingwall  r.  Dingwall,  26th  February  1842.  In 
that  case,  a  resolutive  clause  was  said  to  be  d^ective,  because 
it  was  applicable  (it  was  contended)  only  to  contraventioiu  of 
ihenrovuiona  <md  conditions^  whereas,  in  the  previous  port  of  tbe 
deeo,  tlie  prohibitions  had  been  called  UmitcUtons,  restnctkmtj  aad 
so  forth,  and  in  other  parts  of  the  deed  conditions  and  prori- 
sions  were  used  in  describing  other  things.  On  that  plea.  I 
gave  my  opinion  that,  under  the  statute,  provisioms  andcm^' 
tioM  are  the  proper  terms  for  describing  a// the  bordeitt,  re- 
strictions or  prohibitions,  or  other  clauses  of  whatever  nstoie, 
which  the  maker  may  impose;  and  although  named  by  aoj 
variety  of  appellations  throughout  the  deed,  yet  as  tb^  must 
be  all  conditions  and  provisions,  the  latter  was  Uie  statatoqF 
expression  for  referring  to  and  designating  them,  and  must 
therefore  include  them.  *  It  shall  be  lawM  for  the  lieges  to 
tailzie  their  lands  with  such  provisions  and  conditions  ts  tbey 
shall  think  fit,  and  to  affect  the  said  tailzies  with  irritant  and 
resolutive  clauses.'  Therefore,  I  stated  that  all  prohibitioDS-<:aU 
them  throughout  the  deed  what  you  please — ^must  be  proriiiooi 
and  conditions. 

*'  But  I  did  not  state — and  I  am  greatly  surjnised  to  see  tbe 
opinion  so  pervcrted--(l.^  that  there  could  be  no  pronsioQ 
which  was  not  a  prohibition :  Uie  very  opposite  view  is  tt  tbe 
basis  of  the  opinion ;  or,  (2.)  that  each  prohibition  maist  neces- 
sarily form  a  separate  provision^  so  that  aU  the  prohitNtkns  can- 
not be  made  pa^  of;  and  included  under  one  provision  or  ett 
condition :  the  reverse  again  is  also  at  the  basis  of  the  apaka. 

'*  The  same  view  explained  in  that  opinion,  viz.,  tmt  tbe 
whole  prohibitions,  restrictions,  iigunctions,  obligatk^na,  i^- 
quircments,  or  other  clauses  affecting  the  heirs,  introduced  into 
a  tailzie,  are  the  provisions  and  conditions  under  which  the  tailzie 
is  made,  leads  me  in  this  case  to  the  oonclusion  stated  bjr  tbe 
Lord  Ordinary.  I  see  that  the  maker  of  this  tailzie  inert** 
variety  d  j^rooisioaSf  using  this  term  as  designative  of  eacb. 
These  p«t>vision8  contain  various  iigunctions,  obligitioni,  and 
prohibitions.  But  eacli  new  set  is  introduced  by  the  tm 
*  providing,  as  it  is  hereby  provided  and  declared ;'  and  sschi* 
followed  up  by  the  particular  machineiy  which  the  sntaikr 
thought  sufficient  and  appropriate  to  enfbffoe  each  provisno  I^ 
spectively.  After  several  of  these  dausea,  the  maker  htgtBS^ 
set  forth  his  nrohi^itions  under  the  same  head  or  tecin>-''^ 
further  proviaing,  aaPi^iW  hereby  specially  {urarided  md  4*- 
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clared.'  Saeh  provUion  maj  consist,  as  it  does  in  this  entail, 
of  as  msny  pr^bitiiHis  as  the  maker  chose  to  insert  under  it 
He  inserts  under  this  ^further  provision'  all  the  usual  prohibi- 
tioDs;  and  then  begins  the  appropriate  machinery  for  enforcing 
the  somef  commencing  with, — *  And  which  provision  immecUcU^ 
above  wnttenj  if  any  of  the  fbrenamed  persons  or  heirs,  &c  shall 
happen  to  contraveen.' 

"  Construing  this  clause  on  the  principle  stated  in  Dingwall 
—by  the  express  aid  uid  direction  of  the  statute — according  to 
the  form  and  structure  of  tliis  particular  deed— and  according 
to  strict  legal  and  grammatical  construction,  I  apprehend  it  to 
be  perfectly  clear  that  the  expression,  *  and  which  provision 
immediately  abore  written,'  must  apply  to  all  Uiat  follows  the 
last  provision  ;  to,  by  the  term  '  proyiding,'  ^e  entailer  did  in- 
clude Mid  cover  aU  the  prohibitions.  Hence,  therefore,  *■  and 
whidi  proTision  immediately  abore  written,'  cannot,  I  think,  be 
limited,  but  must  be  co-extensiTe,  that  is,  the  one  is  the  proper 
antecedent,  and  the  other  the  appropriate  relative.  That  each 
prohibition  might  have  been  introduced  as  a  separate  provision, 
or  that,  in  the  abstract,  each  prohibition  mcof  he  said  tohes  pro- 
Tiabn,  will  not  afford  a  sound  rule  for  construing  this  particular 
entail,  and  this  clause  in  this  entail,  against  the  plain  direction 
and  governing  rule  afforded  by  the  context.  Here  is  a  provision 
expressing  various  matters — several  prohibitions ;  and  as  soon 
aa  the  enumeration  of  the  things  prohibited  is  ended,  the  clause 
goes  00,  *  and  which  provision  immediately  above  written,' 
(other  jvroputioitf  having  occurred  previously,  to  which  this  ad- 
dition could  not  be  applicable) ;  and  on  what  principle  can  this 
roost  significant  reliUive,  *  which  provision,'  be  applied  to  any 
other  antecedent  than  *and  Airther  providing,'  which  intro- 
dooed  the  enumeration  of  the  things  i^ohibited,  which  had  just 
ended  as  one  {vovision.  *  And  further  providing ;'  then  follow 
the  things  provided, — *  and  which  provision  immediately  above 
vritten,  if  any  heir  shall  oontraveen ;'  then  on  which  but  a 
strained  and  forced  construction  can  it  be  held  that  *■  which  pro- 
Tision' does  not  apply  to  '  and  flirth^  providing ;'  or  that  con- 
trarention  of  the  uimgs  so  provided  against  is  not  directly  in- 
dnded? 

"  The  mode  of  enum^ating  or  setting  forth  the  different 
things  included  under  this  proviso, — e.  g,  that  the  words,  *  and 
it  shall  not  be  lawAill,'  happen  to  be  repeated  in  the  course  of 
setting  forth  the  prohibitions  for  the  sake  of  keeping  the  sen- 
tence distinct, — cannot,  I  think,  in  any  degree  affect  the  sound 
construction  of  the  clause. 

"  Any  other  construction  would  be  what  Lord  Mackenzie,  in 
s  recent  case,  justly  termed,  not  a  strict  but '  a  malignant  con- 
•tmction."' 

Lord  Wood: 

^  The  question  submitted  for  opinion  relates  to  the  efficacy  of 
the  provisions  of  resolution  and  irritancy  in  the  entail  of  the 
estate  of  Yalleyfield,  as  duly  fencing  the  previous  prohibiticms ; 
snd  the  solntkm  of  it  turns  upon  the  construction  to  be  put 
upon  the  words  '  and  which  provision,'  occurring  in  a  clause  con- 
taining several  prohibitions,  and  a  resolution  and  irritancy,  and 
introduced  in  that  part  of  the  clause  at  which  the  portion  of  it 
fetting  forth  the  resolution  and  irritancy  eemmenoes : — ^For  it 
is  material  to  observe,  that  the  whole  is  drawn  as  one  clause, 
although  embracing  what  might  be,  and  frequently  is  thrown 
into  separate  and  distinct  cUtuses, — Isi,  of  prohibition  ;  2</,  of 
resdtttion  of  the  right  of  the  heir  contravening  ;  and  3d^  of  irri- 
tancy of  the  acts  and  deeds  done  and  granted  in  violation  of  the 
prohibi^ns ;— just  in  the  same  way  as  the  two  last  of  these, 
whidi  may  be,  and  often  are,  framed  separately,  are  in  many 
stalls  bound  up  together,  and  wove  into  one  clause,  by  the 
vhole  being  expressed  in  one  connected  sentence.  In  the  pre- 
Kot  case  the  whole  matter  of  prohibiti^  and  the  appropriate 
ptachinery  for  enfordng  the  same,  viz.,  the  resolution,  and 
irritancy,  are  thrown  into  one  clause,  and  form  parts  of  one  sen- 
tence. 

*^Th»  meaning  of  the  words  'and  which  provision'  is  so  £ar 
<l^tenmned  by  those  which  next  follow.  That  part  of  the  dause 
'^UM  tins, — *  And  which  provision  immsdiaUly  above  written,  if 
m  of  the  forsaid  persons  or  heirs,  male  or  female,  hereby  ap- 
Pwited  to  succeed  to  the  said  lands  and  estate,  shall  happen  to 
^J^^^i^^^een,  they  shidl,*&c.  *•  Which  i^ovision,'  then,  is  thus  de- 
fa<j[<p  bc^  the  provision  immediatehf  before  made.  It  is  the  last 
P*]^oedfing  pfoviaion,  aa  contradistinguished  from  all  others.  So 
wT  Um«  Is  no  ambiguity ;  and  the  question  is  therefore  resolved 
^  m^Acoofduig  to  the  terms  of  the  deed,  what  ii  the  pa- 


mediatehf  preceding  provision  f  The  immediatdy  preceding  pro- 
vision, be  it  what  it  may,  is  expressly  declared  to  be  ^  provi- 
sion referred  to  :  Consequently,  if  tibere  is  any  uncertainty,  it 
can  only  be  in  regard  to  what  is  to  be  held  as  being  the  last 
provision.  But  it  is  thought  that  this  is  not  left  in  doubt  or 
uncertainty ;  and  that,  according  to  sound  construction,  the  pro- 
vision immediately  above  written,  or  last  provision,  is  the 
whole  matter  of  provisicm  contained  in  the  preceding  part  of  the 
clause. 

*^  If  there  were  law  for  maintaining — as  has  been  done  by 
Lady  Baird  Preston — that  the  word  *  provision'  in  the  singular, 
where  it  is  used,  must  be  taken  to  be  synonymous  with  prohibi- 
tion, and  that,  in  the  construction  of  entails,  each  prohibition  is 
necessarily  to  be  viewed  as  a  distinct  and  separate  provision  ; 
tlien,  loo^g  no  farther  into  the  deed,  *  which  provision  imme- 
diately above  written'  might  apply  to  the  prohibition  last  before 
made,  and  the  resolution  and  irritancy  would  take  effect  only 
upon  a  contravention  of  that  prohibition.  But  if  neither  of  the 
above  things  can  be  set  forth  absolutely — which  it  is  conceived 
they  clearly  cannot — and  if  the  act  last  before  prohibited  is  not, 
b^  the  wording  of  the  deed,  made  a  separate  and  distinct  pro- 
vision, so  as  in  that  way  at  once  to  settle  the  point,  I  hold  it  to 
be  quite  competent  to  refer  not  only  to  all  the  immediately 
preceding  portion  of  the  deed  containing  prohibitions,  which  is 
part  of  the  same  clause,  and  to  the  entire  context  of  the  pass- 
age in  which  the  disputed  words  occur,  but  to  the  whole  deed, 
and  particularly  that  portion  of  it  containing  provisions,  al- 
though not  prohibitions,  in  determining  what  is  truly  the  ante- 
cedent to  the  words  *  and  which  provision  immediately  above 
written,' — what  it  is  that  is  referred  back  to,  and  which  is  con- 
sequently fenced  by  the  resolution  and  irritancy,  to  which  these 
words  are  introductory.  No  doubt  it  is  settled  law  that,  in  a  ques- 
tion with  third  parties  in  regard  to  whether  fetters  have  been  va- 
lidly imposed  or  not,  an  entail  is  to  be  strictly  construed ;  but  I 
am  not  aware  that  there  is  any  authority  for  contending  that,  by 
that  rule,  such  reference  as  I  have  stated  to  be  competent  in  the 
construction  of  the  words  used  by  the  entailer  is  excluded.  Cer- 
tainly it  is  not  to  be  resorted  to  in  order  to  control  the  natural, 
grammatical,  or  technical  meaning  of  the  words,  reading  them 
where  they  occur,  and  to  rivet  the  fetters,  by  wresting  them  from 
that  meaning.  But  if  the  meaning,  to  support  which  the  reference 
is  made,  be  a  meaning  which  they  naturally,  technically,  and  gram- 
matically bear,  in  the  connection  in  which  they  are  found— al- 
though confining  observation  to  the  part  of  the  clause  in  which 
they  occur,  or  to  that  particular  clause  alone,  they  may  also  be  dif- 
ferently construed — then  I  apprehend  that  the  rderence  is  per- 
fectly competent  in  order  to  clear  the  sense,  and  that  i^  by  the  re- 
ference, the  sense  in  which  the  words  are  used  is  rendered  clear 
and  definite,  that  sense  ma^  be  adopted  with  entire  adherence  to 
the  rule  of  strict  construction.  For,  not  to  adopt  it  would  not  be 
merely  to  disregard  the  intention  of  the  entailer,  as  gathered 
from  the  general  object  and  purpose  of  the  deed  (whi(£  it  may 
be  conceded  cannot  be  legitimately  allowed  to  affect  the  con- 
struction,) but  to  disregard  his  intention  distinctly  expressed  in 
relation  to  the  particular  matter  in  question,  bv  the  words  which 
he  has  used,  taking  these  words  in  a  sense  which  they  naturally, 
grammatically,  and  technically  bear,  and  which  the  whole  frame 
and  structure  of  the  instrument,  or  what  is  to  be  found  within 
the  four  comers  of  it,  prove  is  the  sense  in  which  they  were  used* 
The  rule  of  strict  construction,  as  explained  by  the  authorities, 
does  not,  according  to  my  reading  of  them,  necessitate  such  a 
mode  of  dealing  with  an  entail.  If  the  entailer's  meaning  is  not 
made  clear  by  the  deed,  the  rule  may  render  it  incompetent  to  sup- 
ply such  defective  expression  of  meaning  by  inference  from  inten- 
tion, but  it  does  not  require  that,  where  Uie  question  is,  what  is  the 
meaning  of  certain  words  in  a  particular  part  of  the  deed  ?  a  sense 
made  clear  by  the  deed  should  not  be  adopted,  because,  closing 
your  eyes  to  every  thing  but  a  certain  limited  portion  of  the 
deed,  or  portion  of  a  clause  of  the  deed,  where  the  words  occur, 
you  may  force  upon  them  a  different  sense,  of  which  they  do  not 
truly  or  reasonably  admit.  On  the  contrary,  in  sudi  a  question, 
I  conceive  that,  with  perfect  adherence  to  the  rule,  reference 
may  be  made  to  the  rest  of  the  deed,  and  the  light  thereby  ob- 
tained used  in  determining  the  meaning  of  the  words,  the  im- 
port and  effect  of  which  is  under  discussion  ;  and  I  fUrther  con- 
ceive that  the  present  is  just  one  of  those  cases  in  which  this 
may  be  done  without  violation  of  the  rule,  and  that,  were  it  not 
done,  a  sense  might  be  put  on  the  words,  *  and  which  provision 
immediately  above  written,'  directly  opposed  to  that  m  which,  * 
both  by  what  follows  and  what  precedes,  tt  is  rendered  dear,  (if 
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otherwise  doubtAil,)  that  they  were  not  used,  and  the  sense 
rejected,  in  which  it  is  rendered  equally  dear  they  were  used. 

^  Accordingly,  turning  to  that  portion  of  the  deed  of  entail 
where  *■  the  reserrations,  burdens,  provisions^  conditions,  limita- 
tions, irritancies,'  &c.  are  set  forth  under  which  the  estate  is  ex- 
pressly conveyed,  I  find  that  the  whole — after  reservation  of 
the  entailer's  liferent,  and  power  to  him  to  sell,  dispone,  and 
contract  debtfl  upon  the  estate,  and  to  alter — is  thrown  into 
sq)arate  clauses  or  parts,  each  beginning  with  *  and  providing, 
as  it  is  hereby  spwnally  prorWed  and  declared,'  *  and  also,'  or, 

*  and  ftirther  providing,  as  it  is  heneby  cxpHMsly  provided  and 
declared,'  or,  *  and  fiirther  providing,'  or,  "and  farther,  it  is  here- 
by provided  and  declared,'  or,  *  and  providing.'  Then  each  of 
these  clauses  or  parts  contun  one  or  more  of  the  conditions, 
limitations,  or  prohibitions,  each  forming  a  complete  clause  or 
part  in  itself^  the  entailer  having,  in  more  than  one  instance,  added 
to  each,  as  a  portion  of  it,  the  machinery  which  he  considered 
necessaxy  to  give  effect  to  what  he  had  so  provided. 

*^  The  first  and  second  clauses  or  provisions  relate  to  the  en- 
tailer's debts  and  deeds,  and  specially  to  sums  settled,  or  to  be 
settled,  on  the  children  of  Sir  George  Preston  and  his  spouse, 
and  on  Mrs  Ann  Coclmin,  the  first  commencing  with  the  words 

*  and  providing,  as  it  is  hereby  specially  provided  and  declared,' 
and  the  second  by  the  words  *  and  also  providing :' — And  in  re- 
gard to  abjudications  for  which  debts,  there  is,  in  the  after  part 
of  the  deed,  a  special  provision  made,  with  an  appropriate  decla- 
ration of  forfeiture  against  the  heirs  of  entail,  in  the  event  there 
mentioned.  Next  comes  a  clause  introduced  by  the  words  *  and 
providing,  as  it  is  hereby  specially  provided  and  declared ;'  which 
makes  provision  in  regard  to  the  different  heirs  of  entail,  bear- 
ing, in  the  different  cases  set  forth,  the  simame  of  Preston,  and 
carrying  the  arms  of  the  family  of  Valleyfield,  and  which  also 
contains  an  appropriate  resolution  of  the  right  of  any  heir  con- 
travening in  ail  the  before  specified  cases,  the  resolution  com- 
mencing with  the  words  '  which  condition,'  of  using  and  bear- 
ing the  simame  and  arms,  &c^  and  ending  by  declaring  that  the 
estate  '  shall  devolve  upon  the  next  heir  appointed  to  succeed 
thereto,  who  shall  fulfill  said  concKfion ;'  tlms  using  the  words, 
'  which  condition,'  and  *'  said  condition,'  as  designating  and  ap- 
plying to  all  the  d^erent  cases  previously  provided  for,  and  not 
to  the  last  of  them  only. 

*'  It  is  immediately  after  this  that  the  deed  contains  the  clause 
of  prohibition,  resolution,  and  irritancy,  upon  which  the  ques- 
tion at  issue  has  arisen,  l^e  clause  commences  with,  '  and 
further  providing,  as  it  is  hereby  expressly  jirovided  and  de- 
clared ;'  a  form  of  expression  which,  or  an  exactly  similar  one, 
it  has  been  seen  had  been  previously  uaed  by  the  entailer,  in 
introducing  or  beginning  the  separate  parts  into  which  the  pre- 
ceding portion  of  the  deed,  containing  the  reservations,  limita- 
tions, and  conditions  is  divided,  and  the  use  of  which  will  be 
found  to  be  continued  in  subsequent  parts  of  the  instrument. 
After  the  above  commencement,  by  which  this  part  of  the  deed 
is  separated  from  the  previous  ones,  the  clause  proceeds  in  these 
words,  *  that  it  shall  not  be  lawfull'  to  the  heirs  of  ent«il  *  to  sell 
or  dispone  the  lands,'  or  *  to  grant  infeftments  of  annualrcnt  or 
liferent,  or  other  burdens  out  of  the  same,  or  to  sett  tacks  for  a 
longer  time  than  nineteen  years,'  &c. ;  *  and  it  shall  not  be  lawfiill' 
to  die  heirs  of  entail  *  to  suffer  feu-dutys,  or  other  publick  bur- 
dens payable  out  of  the  said  estate  to  run  on  and  remain  un- 
paid, so  as  to  aflfect  the  same ;  nor  to  contract  debtSp  or  do  and 
committ  any  other  tact  or  deed,  civill  or  criminaU,  whereby 
the  said  lands  and  estate  may  be  evicts  a^udged,'  &c.,  or  to 

*  do  any  deed  whatsomever  whereby  the  rorsaid  destination 
and  order  of  succession  may  be  anyways  inverted,  altered 
or  prejudged;'  and  having  so  provided,  the  prohibitions  are 
immediately  followed  by  a  resolution  and  irritancy  in  these 
terms, — *  and  which  pbotibion  immediate^  abovt  written,  if  any  of 
the  forenamed  persons  or  heirs,  male  or  female,  hereby  appoint- 
ed to  succeed  to  the  said  hmds  and  estate,  shall  happen  to  con- 
traveen,  they  shall  not  onfy  lose  and  amitt  the  right  of  succes- 
sion thereto  and  the  samen  shall  accress  and  belong  to  the  next 
heir  of  tailzie  and  provision  appointed  to  succeed  to  the  person 
oontraveener,  tho*  descended  of  the  contraveener's  body,  ^jso 
fact),  without  necessity  of  declarator,  but  alsoj  all  such  facts, 
deeds,  debts,  or  obligements,  in  contravention  of  the  forsaid  pro- 
vision, are  hereby  declared  9M0  /ado  void  and  null,  and  shall 
noways  affect  the  said  estate,  or  be  obligator  upon  the  subse- 
quent heirs  of  tailzie  and  provision,  who  are  hereby  appointed 
to  succeed,  and  have  right  to  ei^oy  the  said  estate  tree  of  the 
burden  of  all  such  deeds,  debts,  and  obligements  whatsomever.' 


The  deed  then  goes  on,  dividkig  itself  into  the  several  parts  into 
which  it  is  broken  by  introductoiy  words  of  the  descriptioo  al- 
ready pointed  out. 

^  The  leading  plea  of  Lady  Baird  Preston  is,  that  <  proyiskNi'in 
the  singular  number  being  used,  the  words  '  which  provision  iin- 
mediately  above  written,'  can  refer  only  to  one  provision,  and  that 
each  act  previously  prohibited  being  a  provision,  they  must, 
agreeably  to  the  rule  of  strict  construction,  be  construed  as  ap- 
plying to  the  thing  last  prohibited,  viz.,  an  alteratioa  of  the 
oi^er  of  succession,  and  cannot  be  held  as  applying  to  any  of 
the  acts  previously  prohibited  in  the  same  clause,  th^  not  bong 
the  *  provision  immediately  above  written,'  but  being  each  a 
separate  and  antecedent  provision.  I  think  this  oonstraetioQ 
docs  violence  to  the  terms  of  the  dause,  looking  to  it  cmly,  and 
without  going  fiuther  than  the  close  of  the  resobttiv€  yonioa 
of  it. 

**  A  provision  may  be  of  and  concerning  a  single  tfain^  hot  it 
may  be  of  and  concerning  several  things,  and  yet  be  oaij  Me 
provision.  There  is  nothing  to  prevent  tills — and  there  is  no- 
thing in  the  rule  of  strict  construction  which  says  that  the 
antecedent  to  *  which  provision'  in  the  singular  cannot  be  held 
to  be  a  provision  of  the  latter  dcscripticHi.  But  if  so,  attend  to 
the  terms  of  the  clause.  From  the  introductory  words,  *  and 
further  providing,  as  it  is  hereby  provided  and  decUrod,'  the 
whole  runs  on  continuously,  wi&out  any  interruption  to  dis- 
connect the  words,  *and  which  provision  immetfiately  above 
written,'  from  any  part  of  that  which  had  been  so  provided  and 
declared.  The  entailer  in  this  clause  provides  and  dedaies,  that 
it  shall  not  be  lawful  to  the  heirs  of  entail  to  do  certain  Udi^; 
and  having  so  provided  and  declared,  the  clause  goes  on  to  say, 

*  which  provision  immediately  above  written,'  if  any  of  thehdn 
shall  contravene,  they  shall  not  only  fbrfeit,  &c  Can  this,  n 
sound  construction,  mean  any  thing  dse  than  that,  if  the  hea 
shall  contravene,  by  doing  any  of  the  thmgs  whidi,  in  the  lut 
part  of  the  deed,  introduced  by  *  and  further  providing,'  it  bad 
been  provided  and  declared  they  should  not  do,  they  shall  fior- 
fbit  their  right  to  the  estate.  I  think  this  the  natural  and  dear 
meaning ;  because  the  clause  itself  shews,  that  althon^  then 
may  be  various  things  provided  for,  they  are  dealt  with  ma  form- 
ing one  provision.  The  clause  is  tnsaed  upon  that  prindpk. 
The  whole  that  goes  before  the  words,  *  and  which  provision,'  is 
tlie  matter,  be  its  parts  many  or  tew,  for  farther  providing  fat 
which  the  clause  is  inserted,  and  which  it  sets  out  hv  statiBK 

*  is  hereby  expressly  provided  and  declared.'  The  wholes  in  the 
language  of  the  dause,  is  united  together,  and  provided  and 
declared  as  one  provision: — ^And  therefore,  when  having  ex- 
hausted what  was  to  be  provided  as  matter  of  prohibition,  the 
clause,  in  order  to  add  the  appropriate  machinery  for  g»»<«w*^«g 
the  prohibitions,  goes  on,  *  and  which  provision  immediately 
above  written,'  words  are  used  which  are  properly  designati»» 
of  all  that  had  been  so  previously  provided,  and  of  nothing  moR 
nor  less ;  for  the  words  of  reference  include  the  whole  of  that 
part  of  the  deed,  and  exclude  all  the  rest.  They  indnde  the 
whote  of  that  part,  because,  although  it  may  consist  of  eevenl 
different  prohibitions,  they,  according  to  the  form  of  the  danse, 
constitute  one  provision ;  so  that,  with  reference  to  the  form, 
provision  in  the  singular  was  the  more  apt  and  appropriate  word 
to  use,  than  provisions  in  the  plural ;  and  they  exdode  the  rest 
of  the  deed,  because,  if  the  foresaid  part  '  oonstitntesy'  in  the 
language  of  the  clause,  one  provision,  it  necessarily  is  the  legt, 
and  the  reference  is  express,  to  the  provision  immediatdy  1 
written. 

^  No  doubt  it  has  been  said,  that  there  is  abreak  in  t 
towards  the  middle  of  it,  at  the  words, '  and  it  shall  not  he  fanr- 
fiill  to  the  said  George  Preston,  or  any  of  the  said  hdrs^  malt  or 
female,'  and  that,  at  all  events,  the  reference  back,  as  1  ninasiil 
in  the  words, '  and  which  provision  immediately  above  w  ' 
must  stop  at  that  part  which  would  leave  the  prohibitloD  t 
selling,  and  other  prohibitions  in  the  prior  part  of  the  < 
unfenoed  by  as^  rcMolution  of  the  oontravener's  right.  Nnv^  in 
ihejirst  place,  it  will  be  observed,  that  in  this  view  of  the  dktatt, 
theconstmction — founded  upon  eexA  prohibition  hrlngiii  friilihw. 
and  the  word  provision  in  the  singular  being  us«d — t^  the  nftii- 
ence  is  limited  to  one  prohibition,  which,  by  the  addittoa  «f  *te- 
mediately  above  written,'  is  fixed  to  be  the  inunediateto^  fM- 
ceding  prohibition  against  altering  the  order  of  BoooesMl^  b 
departed  from ;  and  provision,  although  in  the  singnhuv  ^1  ~ 
to  apply  to  several  proMMtions :  In  other  words,  it  is  ndMl 
that  *  which  provision  immediately  above  written,'  in  thei 
in  which  the  word  provision  is  there  used,  means  a&<thaa  J 
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Tided  in  an  immediatdy  preceding  portion  of  the  deed,  to  which 
the  words  arc  united,  which  portion,  appreeably  to  the  connec- 
tion, is  aptly  and  properly  termed  a  provision,  or  *  which  provision,* 
although  relating  to  several  things,  each  of  which  might  other- 
wise be  called  a  provision.  In  the  second  place,  according 
to  this  view,  the  question  u  narrowed  to  whether  there  is  a 
break  in  the  clause  at  the  words  '  and  it  shall  not  be  lawfull  to 
the  said  George  Preston  ;*  because  if  *  which  provision'  is  to  be 
taken  in  the  alx>ve  sense,  the  reference  back  will  embrace,  and 
must  embrace,  the  whole  preceding  part  of  the  clause,  unless 
the  portion  of  it  in  juxtaposition  to  the  words  '  and  which  pro- 
vision' is  disconnected  from  that  which  goes  before,  and  there- 
fore, being  so  disjoined,  forms  the  provision  immediately  above 
written.  After  a  careful  consideration  of  the  whole  clause,  I 
can  see  no  ground  for  holding  that  there  is  any  break  at  the 
place  referred  to.  It  commences  by  <  and  further  providing,  as 
It  is  hereby  expressly  provided  and  declared,  that  it  shall  not 
be  lawfull  to  the  said  Geoige,  Robert,  John  and  William  Pres- 
tons,*  and  the  other  heirs,  and  then  follows  a  connected  series  of 
1^  things  so  provided  and  declared ;  and  although  the  words 
'omd  it  shall  not  be  lawfull  to  the  said  Greorge  Preston,  or  any 
of  the  said  heirs  nude  or  female,'  introduced  towards  the  middle 
of  the  prohibitions,  had  been  repeated  at  each  member  of  the 
series,  I  apprehend  that  the  continuity  of  the  clause  would  not 
hare  been  thereby  interrupted — that  the  whole  would  still  have 
Ibnned  one  provision — and  that  therefore  the  whole,  and  not  any 
portion  of  the  clause,  would  have  formed  the  provision  referred 
to  by  the  words  *  and  which  provision  immediately  above  writ- 
ten.'    . 

*'  Butihat  this  is  the  sound  construction,  is,  I  apprehend,  put 
beyond  all  doubt  by  the  general  structure  of  the  deed,  and  the 
immediate  context  in  the  same  clause. 

.  *'  It  may  be  true,  that  each  condition,  limitation,  or  prohibi- 
tion in  an  entail  may  be  called  in  the  abstract  a  provision  ;  for 
it  is  not  to  be  disputed,  that  whatever  is  a  condition,  or  limita- 
tion or  prohibition,  may  be  termed  a  provision,  and  that  they 
may  edA  be  made  to  form  a  separate  provision.  Still  that  can- 
not preelude  the  entailer  fh>m  dividing  the  portion  of  the  deed 
appropriated  to  them  into  clauses  of  provision,  and  throwing  two 
or  more  of  them  into  a  clause,  so  that  each  clause,  and  not  each 
condition  or  prohibition,  shall,  by  the  structure  of  the  deed,  be 
in  that  way  made  to  constitute  one  provision.  This,  it  is  thought, 
is  exactly  what  has  been  done  in  the  present  instance.  It  has 
been  seen  that,  by  the  form  and  cast  of  the  deed  throughout, 
all  the  portion  of  it  appropriated  to  the  conditions,  limitations, 
prohibitions  and  reservations,  &c.,  under  which  the  lauds  are 
conveyed,  and  are  to  be  eoioyeA  by  the  heirs  of  entail,  consists 
of  separate  parts  or  clauses,  each  of  which  is  dealt  with  as  one 
provision,  being  introduced  by  the  words  *  and  providing,'  or 
*  and  Ibrther  proriding,'  or  similar  expressions ;  and  this  whe- 
ther the  provision  to  follow  is  simple  or  complex,  containing  one 
or  more  than  one  of  the  conditions,  limitations  and  prohibitions, 
whidi  it  was  the  entailer's  purpose  to  make  or  ei^oin.  There- 
fore, according  to  the  frame  and  structure  of  the  deed,  each 
claoie,  in  the  view  and  language  of  the  entailer,  forms  one  pro- 
vision, whatever  may  be  the  number  of  its  parts.  In  the  clause 
preceding  the  oae  more  directly  under  consideration,  where  va- 
rious cases,  in  regard  to  b^uring  the  name  and  arms  of  the  fa- 
mily, are  provided  for,  and  whidi  concludes  with  a  declaration 
pf  forfeiture  in  case  of  contravention,  that  declaration  is  intro- 
duced by  the  words  '  and  which  condition,*  just  as,  in  the  subse- 
quent clause,  which  provides,  in  regard  to  the  various  acts  to  be 
prohiMted,  the  declarations  of  f(xrfeiture  and  irritancy,  in  the 
event  of  contrav^ition,  by  which  the  clause  is  concluded,  are  in- 
troduced by  the  words  *  and  which  provision  immediately  above 
written.' 

^  When  such  is  the  general  structure  of  the  deed,  and  such 
the  tana  of  the  particular  clause  in  that  part  of  it  which  has 
hilbarto  been  adverted  to,  it  humbly  appears  to  me  to  be  im- 
po^Ue  to  adopt  the  construction  which  would  limit  the  appli- 
cation of  the  words  in  question  to  the  act  last  before  prohibited. 
That  act  may  be  a  provision,  and  each  prohibition  as  well  as 
aach  of  the  other  conditions  might  have  been  made  a  separate 
profisloii  in  the  deed.  But  that  afibrds  no  somid  rule  of  con* 
stroctkn  in  regard  to  this  particular  entail,  the  scheme  and  cast 
dtwbkii  Sa  entirely  different  According  to  it,  the  pnnision 
dnrifliiitml  as  being  referred  to  by  the  words  *  and  which  prori- 
piaBTtomediatttlj  above  written,'  is  not  the  act  last  prohibited, 
bvlii  ail  that  la  piovided  in  the  whole  preceding  part  of  the 
plaqflih  atthWiih  wmbodying  teveral  conditions  or  prohibitions. 
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By  the  words  used,  (and  used,  bo  it  observed,  after  providing 
and  declaring  several  prohibitions  enumerated  in  a  connected 
series,  and  as  introductory  to  the  appropriate  machinery  for  en- 
forcing them,  the  efficacy  of  which  is  in  question,)  the  reference 
is  distinctly  expressed  to  be  to  all  the  preceding  part  of  the 
clause,  as  contradistinguished  from  prior  dauses,  and  not  to  the 
particular  act  last  before  prohibited,  as  contradistinguished  from 
those  preceding  it  in  the  same  clause.  That  this  is  the  mean- 
ing is  as  clear,  as  the  deed  stands,  as  it  would  have  been  had  the 
clause  commenced  with  *  and  fUrther,  with  and  under  this  provi- 
sion* To  confine  the  reference  to  a  narrower  limit,  would  not  be, 
between  two  doubt^l  meanings,  equally  admissible,  to  choose 
that  which  is  against  the  fetters  and  in  favour  of  liberty,  which, 
in  that  case,  might  be  the  meaning  to  be  preferred,  but  of  two 
meanings,  to  select  the  one  which  the  terms  of  the  instrument 
prove  not  to  be  that  in  which  the  entailer  either  intended  to  use, 
or  did  use  the  words  the  meaning  of  which  is  in  dispute,  and  to 
reject  the  other,  which  the  terms  of  the  instrument  clearly  prove 
to  be  the  meaning  in  which  the  entailer  did  use  them,  and  by 
tlie  adoption  of  which,  therefore,  effect  would  be  given  to  his  in- 
tention, not  ambiguously  but  distinctly  expressed,  which,  when 
so  expressed,  a  court  of  law  has  no  right  to  defeat. 

'^  But  farther,  it  will  be  found  that,  to  support  the  construc- 
tion contended  for  by  Lady  Baird  Preston,  it  is  essential  that 
even  that  part  of  the  clause  which  by  the  context  is  grammati- 
cally connected  with  the  above  words,  *  and  which  provision,' 
&c,  shall  be  thrown  out  of  view.  This,  however,  it  is  thought, 
cannot  possibly  be  done,  and  only  shews,  by  exhibiting  the  length 
to  which  the  argument  would  go,  that  it  is  not  sound,  and  must 
be  rejected. 

**  The  clause  commences  by  enumerating  the  various  prohi- 
bitions which  are  thereby  made  and  provided,  and  the  context 
ijs,  *  And  which  provision  immediately  above  written,  if  any  of 
the  heirs  shall  contraveen,  they  shall  not  onhf  lose  the  right  of 
succession,  &C.,  hut  also  all  such  fiicts,  deeds,  debts  or  oblige^ 
ments,  in  contravention  of  the  forsaid  provision,  are  hereby 
declared  ipso  facto  void  and  null,'  and  shall  not  be  obligatory 
upon  the  subsequent  heirs  *  who  are  appointed  to  succeed,  and 
have  right  to  ei^oy  the  estate  free  of  the  burden  of  all  such  deeds^ 
debts,  and  obligements  whatsoever/ 

"  It  thus  appears  that  the  whole  of  the  concluding  portion  of 
the  clause  setting  forth  the  resolution  and  irritancy  is  united 
together,  while  that  portion  again  is  united  with  the  preceding 
portion  by  the  words  *  and  winch  provision  immediately  above 
written,'  forming  the  oontmuation  of  the  sentence,  whidi  is  not 
completed  till  Uie  declarations  of  resolution  and  irritancy  are 
dos^.  Now,  in  the  concluding  portion  of  the  clause,  *  which 
provision  immediately  above  written,'  and  '  the  forsaid  pro* 
vision,'  are  clearly  and  unambiguously  set  out  as  one  and  the 
same  thing,  and  not  as  two  different  things.  The  *  forsaid  pro* 
vision'  is  the  *  which  provision  immediately  above  written.'  But 
while  the  contravention  of  the  prorision  referred  to  by  the  words 
'which  provision  immediately  above  written,'  is  to  be  visited 
with  a  rorfeiture  of  the  right  of  the  contravener,  there  is  added^ 
as  a  farther  consequence,  a  declaration  of  nullity  of  all  that 
shall  be  done  in  contravention  of  *  the  forsaid  provision,'  whicl^ 
is  expressly  appUed  to  *  all  such  facts,  deeds,  debts  or  obliges 
menu,'  rendering  it  clear  that  the  provision  referretl  to  by  Uie 
above  words  is  a  provision  which  relates  to  facts,  deeds,  debts, 
and  obligements  previously  mentioned,  and  therefore  necessarily 
proving  that  the  words  *  which  provision  immedlatelv  above  . 
written'  do  not  mean  or  apply  to  the  single  act  last  before  pro- 
hibited,  which  is  the  alteration  of  the  order  of  succession.  It 
proves  that  *  provision'  is  used  to  designate  something  mudj 
more,  and  that  although  each  act  prohibited  may  be  called  a 
provision,  and  *  provision'  in  the  singular  is  the  term  used,  yet 
as  used  it  cannot  be  Umited  in  its  application  to  a  single  act, 
without  an  absolute  disregard  of  the  sense  in  which  the  inune« 
diate  context  demonstrates  that  the  entailer  uses  it. 

**  But  if;  in  construing  the  words  *•  and  which  provision  im» 
mediately  above  written'  by  the  rule  of  strict  construction,  the 
immediate  context  forces  you  to  give  them  a  meaning  which 
carries  you  back  beyond  the  act  last  prohibited,  then  the  whole 
strength  of  the  argument  founded  upon  tlie  word  provision  beuig 
in  the  singular,  is  entirely  destroyed.  Its  meaning  is  at  once 
enlarged.  Although  in  the  singular,  it  is  made  to  embrace 
more  than  one  prohibited  act,  that  is,  to  embrace  several  things^ 
which  it  is  said  are  each  of  them  a  provision,  but  which  in  th^ 
Umguage  of  this  entail  are  designated  and  referred  to  as  being 
one  provision,  or  as  I^Nrming  the  provision.  Immediately  abo?^ 
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written.  But  it  being  thus  impossible,  In  oonstming  *'  and  whidi 
prorision  imrnediatelj  abore  written/  to  Hmit  the  reference  to 
the  act  last  before  prohibited,  to  what  extent  doeis  the  reference 
go?  What  is  the  prorision  immediately  above  written?  The 
answer  seems  to  me  to  be  rery  deariy  pointed  oat  by  the  fi>rm 
and  structure  of  the  deed ;  and  it  is  this,  that  it  it  every  thing 
which  is  provided  and  declared  in  the  preceding  part  of  the 
clause,  which  commencing  with  *  and  ftirther  providing/  does 
provide  in  regard  to  several  things,  and  then  adds, '  which  pro- 
vision immediately  above  written'  if  any  of  the  *  heirs  shall  oon- 
traveen,'  and  so  on.  If  the  reference  is  not  to  atop  at  the  act 
last  prohibited,  I,  as  already  stated,  can  see  no  ground  for  stop- 
ping short  of  all  that  is  comprehended  in  the  preceding  part  of 
the  clause. 

"  It  will  be  observed,  that  any  weight  to  which  the  remarks 
which  have  now  been  made  upon  the  terms  of  the  immediate 
context  in  the  irritant  portion  of  the  clause  may  be  entitled, 
would  not  be  at  all  lessened,  although  it  were  true,  as  has  been 
susrgested,  that  for  the  words  *  all  such  facts,  deeds,  debts  or 
obiigements,'  an  antecedent  can  bo  found  in  the  part  of  the  clause 
preceding  'and  whidi  provision,'  and  which  comes  after  the 
words  *  and  it  shall  not  be  lawfbll  to  the  said  G^eorge  Preston.' 
Holding  this  to  be  the  case,  it  may  follow,  that,  by  the  woids  of 
the  context,  you  are  not,  in  order  tosatisfV  them,  necessitated  to 
go  beyond  the  alleged  break  at  *  and  it  shall  not  be  lawfbll  to  the 
said  George  Preston.'  But  still  this  assumes  that  the  reference  it 
to  carry  back  at  least  to  that  extent,  and  mustdo  so ;  and  there- 
fbrc,  granting  the  suggestion  to  be  correct,  it  does  not  afkct  the 
justice  of  the  conclusion,  that,  consistently  with  the  context, 
the  words,  '  and  which  provision,'  &c.  cannot  be  construed  as 
referring  to  the  act  last  prohibited,  as  being  the  provision  im- 
mediately above  written.  Now,  it  is  only  to  that  efl^t  that 
this  part  of  the  context  has  been  adverted  to ;  and  that  conclu- 
sion being  thereby  and  otherwise  established,  then,  fbr  the 
reasons  which  have  been  given,  I  am  of  opinion,  that  without 
farther  aid  from  the  terms  of  the  declaration  dT  irritan<^,  the 
words  *  and  which  provision  immediately  above  written,'^  have 
in  strict  construction  a  reference  back,  and  apply  to  the  whole 
preceding  part  of  the  clause,  and  that  consequently  the  whole  of 
Its  prohibitions  are  duly  fenced  by  an  appropriate  resdution  and 
irritancy. 

^  If^  indeed,  it  could  be  maintained  that  the  terms  of  the 
irritancv  not  onl}r  did  not  compel  you,  in  construing  the  words 
'  and  which  provision,'  Ac,  to  carry  the  reference  back  to  the 
whole  of  the  preceding  part  of  the  clause,  but  from  there  being 
corresponding  words  in  that  portion  of  it  following  *  and  it  shall  not 
be  lawfuU  to  the  said  George  Preston,'  confined  the  reference  to 
the  latter,  there  might  be  materiality  in  the  statement  that  that 
portion  does  contain  such  corresponding  words.  But  I  do  not 
miderstand  this  to  be  maintained;  and  I  apprehend  that  it 
cannot  be  so:  For,  admitting  the  accuracy  of  the  statement,  it 
is  certain  that  the  words  in  the  irritancy  will  apply  to  the  iHioIe 
prohibitions ;  and  if  the  words '  and  which  provision  imme- 
diately above  written,'  do  not  restrict  the  resolution  of  the  con- 
travener's  right  to  a  contravention  of  a  part  or  one  of  the  pre- 
ceding prohibitions,  but  being  designative  of  the  whole  matter 
provided  in  the  preceding  part  of  the  clause,  as  forming  one  pro- 
vision, apply  the  resolution  to  the  whole,  then  the  terms  of  the 
irritancy  oocurring  in  the  collocation  in  which  they  are  found, 
will  not  (whatever  might  have  been  their  effect  in  a  different 
collocation)  restrict  the  resolution  or  the  irritancy  to  the  fiicts, 
deeds,  debts,  or  obligements,  mentioned  after  the  words  '  and  it 
■hall  not  be  lawftiU  to  the  said  George  Preston,'  or  to  any  one 
or  them." 

Lard  Robertion : 

"  I  coocur  with  Lord  Wood.* 

Lard  Mancreiff: 

"  I  also  entirely  concur  in  Lord  Wood's  opinion." 

Lard  Cackbum  : 

*  I  agree  with  the  Lord  Ordhianr,  both  in  his  result,  and  in 
tkt  reasoning  by  which  he  reaches  it 

*  In  oonstming  an  entail,  it  is  certainly  not  the  law  that  we 
trs  merely  to  ascertain  the  meaning  of  the  entaUer,  and  to  give 
tiiif  meaning  eflbct.  If  this  were  all  that  was  required,  the 
eoostniction  of  these  deeds  wovld  generally  be  very  easy ;  be- 
cause H  is  rnfftrinAat  every  entailer  wishes  bis  entail  to  be 
fAetnaL    ''9^mma%\ntk  to  Y/k^mmADgBMUgaOgexprttted. 


**  On  the  other  hand,  in  construhig  his  exptesslom,  thoofk 
freedom  is  to  be  fhvoured,  I  cannot  admit  that  the  interpRti* 
tion  against  fetters  is  to  be  so  outrageously  strict,  at  thatoijr 
construction,  provided  only  that  the  words  can  be  made  too- 
dure  it,  must  be  adopted,  however  contrary  not  only  to  the  plai 
expressed  meaning,  but  to  the  general  and  particular  itnetiii 
of  the  deed,  when  rationally  read. 

**  I  admit  that  there  is  a  constructioB,  fkvourable  to  thepo- 
suers,  which  may  be  forced  upon  tius  entaiL  But  the  qpHilka 
is,  whether  it  can  be  subjected  to  this  construction  withoatthi 
perversion  of  terms,  as  virtually  defined,  and  as  disthietlj  en* 
ployed  by  the  entailer ;  and  without  ddng  violence  to  the  gjitoi 
of  dauses  which  he  has  phdnly  laid  down  for  himself  in  tliecRi> 
tion  of  his  own  deed.    I  think  that  it  cannot. 

^  He  chose  to  divide  his  entail  into  distinct  parts,  eadi  oob> 
taining  several  matters,  and  each  begun  and  marked  \if  tto 
words  '  and  providing,*  or,  *  andjurd^  providing.'  Each  of  tfaeM 
portions,  thoogh  r^fulating  a  variety  of  things,  is  treated  by 
the  entidler  as  a  provision.  And  then  he  applies  hit  renlothi 
and  irritant  clauses  to  the  *  provision  immediately  above  writta! 
I  think  that  this  reference  extends  not  merely  to  the  latlfim- 
ment  of  the  immediat^  preceding  provision,  but  to  thewMi 
of  it.  And  this  is  conmmed  by  the  irritant  clause,  wUeb  twIi 
all  such  facts,  deeds,  debts  or  *  obUgements,  in  contraventioBflf 
the  fbrsaid  protn!ttbn.'  I  do  not  see  what  fi»cts,  deeds,  debti  ad 
obligements  can  be  referred  to,  or  how  tlieee  words  aretobi 
exhausted,  unless  the  whole  matters  contained  in  the  btft  dane^ 
beginning  *  and  further  providing,*  be  taken  into  view. 

**  In  short,  it  seems  to  me  to  be  exactly  the  same  at  if  ibt 
entailer  had  chosen  to  number  his  clauses;  and,  instead  of  tls 
'provision  immediately  above  written,'  had  said  *  the  piovinoB, 
Ko.  4.'  Idonot  think  that  his  meaning  would  have  been  ««• 
deariy  expressed  by  the  use  of  the  figures,  than  it  te  by  tfai  w 
of  the  words  and  clauses  that  he  has  employed." 

Lord  Ivory : 

**  I  adhere  to  the  opinion  which  I  formerly  expnsied  aiH 
the  construction  of  tMs  entail,  in  my  note  i€  7th  Deosnter; 
and  I  am  now  more  confidently  confirmed  in  that  Yie«r  of  tin 
case,  that  I  have  had  an  opportunity  of  considering  tbeopiiboai 
of  the  other  Consulted  Ju<%e8, — ^more  eiq^edally  the  dataili 
opinion  of  Lord  Wood,  in  which  the  question  is  so  fbliyfWLB 
it  appears  to  me,  with  complete  success,  illustrated  iu  all  iti 
bearings. 

^  Even  in  those  opinions  which  are  least  fevoursble  totbi 
entail,  any  such  extreme  rigour  of  construction,  as  would  cos* 
fine  the  operation  of  the  initant  and  reedutive  daiise  tf  ^ 
very  last  article  of  all  among  the  prohilntions,  embodied  in  tls 
prohibitory  clause,  has  received  no  countenance.  This  k  oMt 
important  For,  in  principle,  the  veiy  strained  argument  rM 
in  the  pleadings  upon  the  case  of  Ardovie,  is  not  less  diiBcott  i 
reoonalement  with  the  construction  whidi  would  thus  csry 
back  the  operation  of  Uie  word  '  provision,'  so  as  to  emfaraa  m 
the  prohibitions  which  follow  the  words  *  and  it  shall  aotbe 
lawful],'  &c.  in  the  middle  of  the  clause, — ^than  it  is  with  tbeotfaff 
construction,  which  would  carry  it  still  farther  back,  so  as » 
cover  the  whole  prohibitions  embodied  in  the  entire  clause,  oo» 
mencing  with  the  words,  *  and  fUrther  providing,*  Ac. 

'*  The  principle  of  construction  being,  therefrae,  fVmdainfntiBy 
the  same  in  all  the  opinions,  the  only  question  comes  to  fa^ 
how  is  that  principle  to  be  applied,  with  i^erence  to  the  gna- 
matical  structure  and  just  reading  of  the  disputed  portitB « 
the  deed  ?  And,  on  that  head — ^the  extreme  constmctioD  viacb 
would  confine  consideration  exclusively  16  the  last  prohibitMB 
introduced  at  the  dose  of  the  cUuse,  being  once  gii  lid  oM 
really  do  not  feel  the  case  of  Ardovie  so  much  to  press;  ^  1 
have  no  hesitatkm  in  conduding,  that,  between  the  (^■'o  ?^ 
oonstmctions,  there  is  no  alternative  but  to  choose  that  wlaa 
lets  in  and  deals  with  the  whole  and  entire  clause,  as  oonrtitit' 
ing  but  one  '  provisioin,*' ' 

Lord  Cunmghcane : 

**  There  are  some  rules  now  so  firmly  fixed  in  the  auulnf 
tion  of  deeds  of  tailxie  in  Scotland,  tiiat  they  can  no  kagff  ^ 
questioned  in  the  abstract,  whatever  diiftreDce  of  opiaioaB^ 


be  entertained  as  to  their  application  in  partkmlar  oases.  ^"JJ 
the  leading  maxims,  thus  universally  admitted,  it  may  >ts* 
down  as  fixed,  I.  That  eadi  clause  of  an  entail  is  to  be  irij^ 
to  the  most  ri(^  construction  that  the  words  used  by  thswi|^ 
allows;  S.  Thatthep(x>bableMliiil«moftiieentidlsrl»|H»'" 
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deed  the  most  oomprehensiye  interpretation  to  render  the  entail 
effectual,  shall  not  gorem  or  control  any  clause  as  it  may  stand 
framed;  and,  3.  That  when  any  clause  has  been  so  firam<Ml  as  to 
admit  of  differtnt  constructions,  without  violence  to  the  words 
used,  that  mterpretation  shall  be  adopted  most  &yourable  to 
iits/rtethm  of  the  proprietor  in  possession. 

Tn  the  present  instance,  the  deed  of  entail,  after  a  clause  or 
elitues,  containing  a  minute  and  complete  series  of  prohibitions, 
in  tenns  of  the  act  1685,  proceeds  with  the  resolutive  clause  in 
the  followiug  terms : — '  And  which  provision,  immediately  above 
written,  if  any  of  the  forenamed  persons  or  heirs,  male  or  female, 
hereb^r  appointed  to  succeed  to  the  said  lands  and  estate,  shall 
happen  to  contrareen,  they  shall  not  only  lose  and  amitt  the 
right  of  succession  thereto,  and  the  samen  shall  accress  and  be- 
long to  the  next  heir  of  taillzie  and  provision  appointed  to  suc- 
ceed to  the  person  contra^eener,  tho'  descended  of  the  con- 
tniTeeiier's  body,  ipso  facto,  without  necessity  of  declarator,  but 
ftlso,  all  such  facts,  deeds,  debts,  or  obligements,  in  contraven- 
tion of  theforscdd  provision,  are  hereby  declared  ipso  facto  void 
and  null,  and  shall  noways  aSbct  the  said  estate,  or  be  obliga- 
tor upon  the  subsequent  heirs  of  taillzie  and  provision  who  are 
bereb)r  appointed  to  succeed,  and  have  right  to  eijoy  the  said 
estate,  tne  of  the  burden  of  all  such  dee&,  debts,  and  oblige- 
maitB  whatsomever.' 

"  The  forfeiture  thus  described  being  declared  applicable  to 
those  who  shall  contravene  *  the  provision  immeaiatefy  above 
written*  (in  the  singular  number,)  the  question  is,  what  shall  bo 
held  *  the  provision  last  above  written  ?'  &c, 

^  We  have  little  aid  from  authority  in  the  consideration  of 
this  pomt.  The  phraseology  used  is  uncommon.  There  is  only 
ooe  analogous  case  on  record  (that  of  Speid)  where  a  resolutive 
clause  in  the  singular  number  occurred,  and  therefore  the  weight 
doe  to  the  present  clause  must  be  determined  without  much  aid 
from  precedent. 

"  If  the  term  •  provision'  were  always  to  be  held  synonymous 
wiA  *  prohibition,*  the  ground  of  the  pursuer's  challenge  would 
ofooorsebe  insuperable.  But  that  proposition  is  plainly  un- 
tenable. The  terra  *  provision'  is  notoriously  a  word  of  varying 
and  flexible  signification,  meaning,  both  in  legal  and  popular 
language,  what  is  provided.  Hence  it  may  mean  prohibition,  if 
what  &  provided  is  a  thing  forbidden,  or  it  may  mean  an  ac- 
tiwB  right,  if  ^e  thing  provided  is  a  privilege,— or  it  may  mean 
a  chute  or  enactment,  if  the  antecedent  words  are  sufficient  to  de- 
fine, with  clearness  and  certainty,  the  limits  of  the  provision. 

"  In  that  view,  however,  the  entailer,  by  making  the  resolv- 
ing clause  here  depend  on  a  word  of  fluctuating  meaning,  and 
by  confining  the  forfeiture  to  one  provision  only,  has,  it  is  ap- 
prehended, laid  the  foundation  for  a  formidable  objection  to  the 
efficacy  of  the  tailzie.  Without  any  greater  strictness  of  inter- 
pretation than  the  great  bulk  of  our  precedents  on  this  branch 
of  the  law  amply  justifies,  the  resolutive  clause  here  admits  of 
two  constructions,  either  of  which  will  satisfy  the  whole  words 
emplo}red  in  the  resolutive  and  irritant  clause,  as  combined  in 
the  deed  of  tailzie. 

*  1.  The  •  provision  immediately  above  written,'  must  be  held 
In  general  to  apply  to  what  is  provided  in  the  immediately  pre- 
ceding appointment  of  the  deed.  In  this  sense,  *  provision'  will 
be  flynonymous  with  *  prohibition,*  because  the  thing  last  pro- 
ved in  the  portion  of  the  tailzie  anterior  to  the  resolutive 
chmse,  is  the  doing  *  of  any  deed  whatsomever,  whereby  the 
forsaid  destination  and  order  of  succession  may  be  anyways  in- 
▼erted,  altered  or  prejudged.*  And  this  construction  would  pro- 
bably have  been  the  sound  one,  if  the  resolutive  provision  in 
thii  ent^—which  is  connected  and  inseparably  joined  with 
the  irritant  provision,  so  as  to  make  one  clause-— did  not  only 
resolve  the  right  of  the  contravener,  but  add  that  *  all  such 
^^cta,  deed^  debts  or  obligements,  in  contravention  of  the  for- 
wid  provision,  are  hereby  declared  ^mo  facto  void  and  null, 
ud  ^udl  noways  affect  the  said  estate.' 

"  Giving  due  effect  to  these  words,  as  part  of  the  combined 
resohitive  and  irritant  clause,  they  will  be  exhausted  by  holding 
that  the  '  (hcts,  deeds,  debts  or  obligements,'  irritated  for  con- 
tafenklofi  of  the  provision  '  immet&aefy  above  mentioned,*  com- 
pehevd  those  restraints  in  the  antecedent  clause  whereby  ft 
■  dwttt^  that  *  H  shall  not  be  lawfhll  to  the  said  George 
«Mm,  or  any  other  of  the  saids  heirs,  male  or  female,  above 
iM^Midy  to  suftr  fea-dutys,  or  other  publick  burdens  payable 
^|4^  tte  aM  estate,  to  run  on  and  remain  unpaid  so  as  to 
S^JuS  ^^'^'^i  ^'^^  ^  contract  debts,  or  do  and  comniltt  any 
'w^^ir  nf  dnd(  ottffl  or  criHiinall,  whereby  tlie  samen  lands 


and  estate  may  be  evicted,  aij^udged,  for&ulted,  or  any  other- 
ways  affected,  in  defraud  or  preju£ce  of  the  saids  heirs  of  taill- 
zie and  provision,  and  of  this  present  right  of  succession  to  the 
said  estate,  or  do  any  deed  whatsomever,  whereby  the  forsaid 
destination  and  order  of  succession  may  be  anyways  inverted, 
altered  or  prejudged.* 

'*  These  prohibitions,  being  those  last  above  written,  are  suffi- 
cient to  explain  the  '  facts,  deeds,  debts  and  obligements,'  which 
are  irritated.  The  *  facts  and  deeds*  have  been  understood  in 
numerous  cases,  such  as  the  case  of  Tillycoultry  and  others,' 
('where  a  more  extended  construction  was  not  necessarily  called 
for,)  as  the  legal  phrases  for  those  acts  that  lead  to  forfeiture 
and  eviction  ;  and  the  '  debts  and  obligements'  ate  the  debts 
already  constituted,  or  obligations  in  reference  to  the  same.  This 
construction  is  manifestly  sufficient  to  exhaust  the  clause  as  it 
stands.    But, 

**  2.  If  it  were  admissible  to  give  a  larger  and  more  extensive 
interpretation  to  the  term  '  provision,'  consistent  with  the  pre- 
sumed meaning  of  all  entailers,  then  unquestionably  the  term 
*  provision*  in  the  present  entail  may  be  held  as  synonymous 
with  '  clause*  or  '  enactment  ;*  and  of  course,  as  no  deeds  can 
depend  on  punctuation,  it  might  reach  back  to  as  many  of  the 
antecedent  prohibitions  as  a  reasonable  view  of  the  extent  of 
the  clause  could  justify.  In  that  view,  certainly,  the  resolutive 
clause  might  be  drawn  back  to  the  whole  preceding  branch  of 
the  tailzie,  commencing  with  *  providing  and  declaring,*  a  series 
of  prohibitions  against  sales  and  alienations,  down  to  the  com- 
mencement of  the  resolutive  clause. 

**  But  as  this  is  not  the  necessary  construction  of  the  resolu- 
tive clause,  as  framed — as  that  clause  may,  with  equal  consis- 
tency, and  with  due  regard  to  all  the  words  used,  be  read  as 
apphcable  solely  to  the  latter  branch  of  prohibitions,  that  do  not 
oomprchend  s(des — I  conceive  tliat  the  Court  is  called  on  to 
adopt  the  construction  of  the  clause  most  favourable  to  the 
liberation  of  the  proprietor  from  restraint,  on  the  ground  ex- 
plained by  Lord  Brougluun,  in  the  Overton  case,  that '  if  there 
are  two  modes  of  construing  any  given  clause,  one  of  which 
leaves  him  (the  heir)  fr^  and  the  other  fetters  him,  the  con- 
struction to  be  given  to  that  clause  is  in  favour  of  leaving  himfree, 
just  as  much  as  if  there  was  only  one  construction,  and  that 
construction  in  his  favour.' 

**0n  these  grounds,  I  am  of  opinion  that  decree  of  declara- 
tor should  be  pronounced  in  terms  of  the  first  declaratory  con- 
clusions of  the  libel,  in  respect  the  heirs  are  not  excluded  by 
an  apt  and  efifectual  resolutive  clause  from  selling  the  lands. 
The  other  declaratory  conclusions  do  not  appear  to  me  to  be 
well-founded ;  and  from  them,  therefore,  the  defenders  should 
be  assoilzied." 

Lord  Medvoyn : 

**  I  arrive  at  the  same  conclusion  as  Lord  Cuninghame  hat 
done,  that  decree  of  declarator,  in  terms  of  the  first  declaratory 
conclusion  of  the  summons,  should  be  pronounced,  and  that  the 
defenders  should  be  assoilzied  from  the  other  conclusions.** 

Lord  Murray : 

"  I  agree  entirely  with  Lord  Cuninghame's  opinion. 

**  The  strict  construction  to  which  entails  in  ScotUnd  have 
been  subjected,  arose  from  the  conveyance  being  framed  so  as  to 
leave  the  heir  in  possession  of  the  fee.  The  estate  was,  therefore^ 
at  conunon  law,  subject  to  his  debts  and  onerous  o^ligatioQ% 
whatever  prohibitions  were  contained  in  the  deed. 

"It appears, from  Hope's  Mmor  Practicks,  tit.  16,  sec.  10,  &c., 
that  irritant  and  resolutive  clauses  were  introduced  in  his  time, 
in  order  to  make  such  deeds  effectual  against  the  rights  of  lawful 
creditors.  A  "deed  so  framed  was  necessarily  subjected  to  a 
strict  construction  ;  and  Lord  Stair  has,  in  the  1st  Book  of  hia 
Institute,  tit.  14,  sec.  6,  and  in  the  2d  Book,  tit.  3,  sees.  43,  58,  59, 
shewn  that  was  the  view  which  the  law  of  Scotland  necessarily 
took  of  them  ;  and  in  his  4th  Book,  he  gives  as  the  ground  of 
his  opinion,  that  irritant  clauses  *  art  against  the  common  course 
of  law,  and  tker^ore  are  odious* 

<*The  statute  1685  confirmed— If  it  did  not  establish— the 
right  of  all  persons  to  entail  their  lands  w4th  such  provisions 
and  conditions  as  th^y  should  think  fit,  and  to  affect  their  entails 
with  irritant  and  resolutive  clauses  ;  declaring  all  such  deeds  to 
be  in  themselves  null  and  void,  and  that  tho  next  heir  of  entail 
may  pursue  declarators  of  contravention,  and  serve  himadf  heir 
to  the  Ust  who  died  infeft  hi  the  fte,  and  did  not  coiitraveoe.> 
The  statute  requires  that  the  orislnaie&taU  should  be  judicUU/" 
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produce*!  fini]  recorder  I,  and  msened  in  the  conToyaneea  of  th€ 
u^tAtv.  It  llion  titx^Ifflft^t  nnch  vnfmh  m  Kruipletod  effyetuitl 
ajiainst  crotlitoTs  \  but  that,  if  tUo  provisions  aiitl  itritant  clauses 
Bhall  iirtt  lie  r^fjeatctl  in  the  subieqiient  convey imce«|  tlii^y  shalL 
twt  nfftH;!  ciVililors, 

''  Ti)i!i  statuti*  gave  ppoprk^ors  a  power  of  framing  their  entoi  la 
in  any  words  they  tlioii^jht  tit  to  nm,  pn>viiieiJ  the  en  tail  a  eon- 
tahicd  irritant  ami  re^oluttve  cUu^Sp  It  waa  on  tlie«G  condi- 
tions that  proprietops  obtained  t!ic  privilogo  of  pliKitn|sf  their 
eitatci  ill  thi*  peoiiFKir  cmulition  ;  but  they  liave  not  complied 
with  ihf?  provisions  of  the  net  nnie^s  tliey  liaye  made  it  perfectly 
drar,  so  that  no  creditor  or  «ngid«r  ftiiccessor  can  misunder- 
«tAnd  wlmt  proviiiioii^*  have  bet'n  tdTected  with  irritant  and  re- 
«f>lutive  clau!^e3.  U  tlK\v  h^vc  not  done  soi,  tliey  liave  not  com- 
ptk"*!  with  the  evident  intention  oC  tin*  statute. 

"  On  that  i^jund,  llie  Dnntreath  case  was  decided  in  strict 
eoiifurrnity  with  the  opinions  of  Lord  Btair. 

*^  Li^nl  Cuninjihnme  has  ahewn  that,  a(?cording'  to  one  con- 
atmotlon  of  liiis  deed,  the  entail  ia  not  effeetuaL  Another  ctm- 
siruetion  may,  nodoiibt,  beafloptetl,(in«]  may  be  more  oceordant 
with  the  views  of  tin?  entailer  ;  but  he  ha^  left  the  mattpr  nm- 
biguons,  anfl  tijorefore  he  U&s  not  eompHed  with  the  en^n  tiru  :i!^ 
of  Ihe  Htatnte,  wiildi  make  it  imperative  that  there  should  ln>  iii> 
room  for  ainbi^^uity  or  rt^woniiblo  doubt  at  to  the  ciuea  to  which 
the  irritant  and  ixioluiive  elaude&  aj^ply/' 

At  advi ittig, 

I^rd  jtij,ti>f.  GmeraL — Considering^  the  i^eat  weight  that  was 
Meni>eil  by  the  piirsucra  to  the  (j£?cision  in  the  case  of  Ardovie, 
a«  well  m  tite  general  nature  of  the  question  n&tW  under  this 
•ntmU  we  thmischt  it  ri^ht  to  allow  adilitinnal  casea  in  refer- 
enoa  to  the  mva  Vijce  dtsien'i-iion  that  took  place  on  ths  report ; 
mm%  for  the  purpv^se  of  taking  the  opinions  of  the  other  Judges, 
an  had  lately  been  done  in  a  variety  of  other  entail  questions. 
We  have  now  i-eceivt-d  those  opinions,  and,  on  rei-ousiderution 
of  the  case,  1  have  formed  an  opinion,  in  confonnity  with  that 
f)fthe  m^iontj  of  the  Cotiaulti^l  Judges,  that  the  objections 
taken  to  this  entail  cannot  be  FUstaine<l,  on  any  BppJication  of 
tlie  rule^  of  const  met  ion  relative  to  this  department  of  our  law, 
and  that  the  dee i don  in  the  ease  of  Ardovie  Is  not  a  eouelusive 
precedent  for  the  de term hiation  of  the  present,  ThejudKment 
pronouneefl  by  the  ni^joritj-  of  the  Judge*  in  that  ease*  no 
d«mbt^  bore,^**  That  the  words  of  the  irritant  clause  of  the  deed 
of  eutal  exeeuted  by  lloU-it  Speid,  Esq*,  on  1 0th  October  1791i 
can  neither  be  extendetl  to  comprehend  the  whole  three  prold- 
bitloni  again!!t  sale,  the  contraelion  of  debt^and  the  alteratioriof 
the  8uccc*s&ion,  nor  applied  to  any  one  of  these  prohibitiou«  in 
particular:  Find  that  the  prohibitions  arc  not  therefore  guarded 
in  terms  of  the  statute  168r>,  c.  2:?,  so  a-*  to  constitute  a  valid 
andeifectuai  entail:  Then*foa\  repel  the  defences,  and  find, 
tiecem  and  declare,  in  tenoa  of  the  conclusion «i  of  the  libel : 
Find  no  ext>ense^  due  to  the  pursAier,"  &c*  Notwitlistanding 
that  ttie  Lonl  President  dij^seneed  from  that  Judgment ;  tlrnt 
Ijord  Corehouse  expressly  held,  in  delivering  hia  opinion,  that 
the  entail  waa  a  blunderefi  deed,  and  that,  had  the  irritant  clause 
reiorrwl  to  *^  the  provision  last  above  mentioned,"  there  would 
have  l>eeu  a  n^aterial  difference  produce*!  on  the  import  of  tho 
irritant  clause,  and  that  his  opinion,  as  well  as  tho$e  of  the  two 
lither  Jinlges,  were  delivoreil  with  considerable  hesitation ;  while 
JjQTiX  Gillies  is  reportc«J  to  liave  smd,— **  I  have  seldom  fomicl  it 
nMjre  difSentt  t«  fonn  one"  (anopinion)  "  upt^n  grounds  satiafEic- 
topy  to  myself,"  I  cannot  but  hc*sitate,  with  all  due  deference, 
in  holding  tliai  tliat  ca*e  of  Ardovie  has  settled  any  point  in 
the  law  of  entails,  as  it  never  was  affirmed  by  the  Hou*e  of 
Lords,  But  even  if  it  were  held  to  be  a  well  decided  ca«c,  in 
reference  to  Mr  Speld's  entail — ^whieh  was  one  of  a  very  parti- 
cular nature— I  catmot,  for  one,  pronounce  that  this  entail  of 
Valleyfield  is  a  hi  undered  on<%  but,  on  the  contrary,  I  mmst 
cfvnsjder  it  m  one  prepared  with  very  considerable  care  and  at- 
tention. Althoitgli  its  structure  may  appear  more  anj^iously 
aii<l  elalwjriitely  framed,  in  some  particular  respects*  jgU  in  re- 
gard to  the  three  yssential  requisites  for  the  completion  of  an 
^fleetual  entail,  guarded!  by  the  use  of  proper  irritant  and  tc- 
lolutive  daose^,  there  does  not  appear  to  be  any  defect  what- 
<'Ver  in  that  instrument.  For^  it  surely  cannot  be  seriously  dls- 
[luted  that  it  is  perfectly  legal,  and  in  conformity  with  the 
atrietest  nile?  of  conftruction  appUcable  to  entails,  to  embrace, 
in  on^  clear,  distinct,  an<l  unanibigunus  clause  or  sentence*  tho 
whole  diree  main  prohibitions  of  a  valid  entaih  If  this  is  fol- 
lo]¥«d  up  by  an  irritant  and  resolutive  clause  immediately  iub- 


joined  thereto,  or  ao  directly  contiected  therewith,  u  to  letit 
no  room  to  doubt  of  their  application,  nothing  more  tan  be  n- 
qnireij.  Now,  that  this  U  done  in  tlie  entaii  at  preKDtitdn^ 
our  consideration  seems  manifest  to  me,  on  attcadiDf  id  ^ 
words  of  the  clause  in  question,  which  commenoes 
words,  "  and  further  providing,  as  it  is  hereby  expn 
vlded  and  declared,  that  it  shall  not  be  lawfuU,"^  &c^ 
minatea  witlt  the  ta§t  words  of  the  rcflolutlve  pm  of  tli 
clause.  It  will  aecortlingly  be  found  that  the  prohibitory  " 
in  the  Ro^bnrghe  entail  is  frameil  in  terms  very  ck 
semhling  tliat  now  before  us^  as  embracing  the  whole  (Ai 
ingredients  of  a  valid  entail.  It  ii!i  in  these  wortls,— "  Ai 
like  it  is  specially  provided,  that  it  sail  not  be  lawfoi 
person*  before  designate  and  the  heirs- male  of  their  bodies 
to  the  others  heirs  of  talkie  al>ove  written,  to  midEe  or  gnmt  lof 
alienation,  dlspoHitirui,  or  other  right  or  seciui^  whatfcrmei^t 
of  the  said  hinds^  lortUhip,  bafmiys,  estates  and  liriag;  thm 
specified,  nor  of  no  part  thereof,  'nather  to  contract  dcbti^  vr 
do  any  other  deeds  quairhy  tlte  «ameti,  or  any  part  tkm( 
may  be  appriiit,  w^udgit  or  evicted  fra  theni,  nor  litt  to  do  anjf 
other  thing  in  hurt  or  pnrjudice  of  thir  presents,  and  d  tbi 
foresaid  tailzie  in  halU  or  in  part ;  All  qui  Ik  deecb  scei  to  bt 
don  by  them  are  by  these  presents  declairit  to  bf  null  uid  4 
nane  avail  force  nor  effect."  This?  cLiuk^  was  foUoweil  hjmam 
reservations  and  powers,  and  the  general  Irritant  clause  ii  iiV 
joined  in  a  subaequent  part  of  the  deed,  and  made  applidtilf  te 
the  contraventiim  of  the  whole  provisions,  reetrieiions  and  fiOir 
ditlons  al>f)ve  niniieil.  The  clause  in  the  Valley  field  en 
be  reaiL,  and  have  fiili  eHect  according  to  it^  pfain,  gnt\ 
and  tt.'chnical  tenna,  as  it  does  not  require  any  eimsi 
resting  on  inierence  or  implication.  All,  then,  that  isint 
bj  the  words  ''  it  Is  hereby  expressly  provided  and  dedawd,*, 
in  the  whole  sequel  rif  Its  nmtents — tliere  bdng  no  rof«** 
those  same  intrrxl net ory  words  referring  to  any  thing  d 
not  only  be  reasonably  dL:n<imiiiated  a  pmvmt??*^  but  can 
be  properly  described'  hy  no  other  appropriate  term, 
is  one  expre-islj  direc^tetl  ugainst  selling,  contracting 
altering  the  order  of  au<>cc8gw*n»  pnd  is  imme^Bately  ' 
the  irritant  and  resolutive  clause,  commencing  with  t 
"  and  which  pntj vision  immediately  above  written,** 
whole  clause,)  there  in  reality  exists  no  room  for  any 
able  doubt  of  the  perfect  sufficiency  both  of  the  prohitati 
irritant  and  rt^solutive  clauses  of  thisi  entail,  whfeh  ai^  ui 
combinttl  and  rivet  ted  together  as  a  whole*  1  have,  how 
r^ly  said  more  thim  was  at  all  neceasarj  for  the  expreisixA  tf] 
my  opinion  in  this  eiLse  ;  because,  it  so  bappcni  tbatr  after  d 
attentive  consideration  of  it,  I  find  that  my  views  of  it 
very  ftdly  and  distinctly  anuouneed  in  the  very  clear  aiw 
Victory  opinion  of  my  Ixir<l  'Wood,  that  1  have  nothing 
add^  than  that  I  concur  entirely  in  hi^^  I^iordship'?  oplnioi 
may  be  viewtKl  as  in  fact  also  sanctioned  by  those  of 
Other  Con-^nlti,-*}  Judges  who  conipoiK;  the  majority. 

Lmil  ALu:hrf2f>, — It  IS  admittetl  that  there  is  on 
diffbrencv   !irE\vi--n   the  two  entails  in  this  case;  and  1 
therefore  ( -ii  i    t  ^  the  flr^ti  /.  «*,  the  entail  173d,  as  e-ibibii 
the  tcrniy  of  boiii  in  reference  to  the  present  question, 
entail,  then,  it  is  provided — "  and  which  provision 
above  written,  if  any  of  the  forenamed  persions"  (i.  ^«,  h 
tail,)  '^  shall  con traveen,"  then  the  irritant  and  resolutirc 
shall  apply.  We  are,  tl  ten,  imder  therule  of  strict  c<  mat 
inquire  what  is  the  provision  immediately  above  writ  tea 
have  to  look  backwards,  and  as  soon  as  we  have  found  a 
sioo — one  pno vision — we  are  to  stop.    Tliat  is  the  eiteot 
which  the  irritant  and  resolutive  clauses  are  to  p?ach, 
may  be  a  hundred  other  provisions,  but  these  are  not 
by  the  irritant  and  re^iolntive  elauaes.     Looking  \<i^:k. 
how  soon  do  we  find  a  provision ?  Now,  we  find  a  cba* 
me^lJfttely  joined  to  Ihe  irritant  and  i^solutive,  which  k  in  " 
words :— '*  And  it  shall  not  he  law  full  to  the  said  George  '^ 
or  any  other  of  the  saids  heirs  male  or  female  abovi?  mi 
suffer  feu-dutysor  other  publick  burdens  payabloimi 
estate  to  run  on  and  ren^alu  unpmd,  so  as  to  afibct 
nor  to  contract  debts,  or  do  and  cotmuitt  any  otbtir 
deed,  dvill  or  criininalL  whereby  tlie  sanien  l.ind? 
may  he  evicted,  at\judged,  fortaulted,  or  any  (>f ' 
in  defraud  or  prejudice  of  the  saids  heirs  ol  ' 
sion,  and  of  this  present  right  of  succession  to  lin-  ^ju 
do  any  deed  wh^tsoniever  whereby  ^hfi  for»aiil  lUfStinal 
order  of  succession  tnayjtie  Myw^iJMW|i|ti,« 
jitdged.**  Now.Ifeel(x)iM%W/»^^>Np^^^ 
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ia  a  proriAioiL  It  is  a  distinct  and  complete  thing  in  itself^  and  it 
is  distinctly  provided,  which  is  all  that  seems  necessary  to  make 
a  provision.  But  it  is  said  that  this  is  not  a  provision,  hut  only  a 
part  of  a  provision  ;  and  that,  in  order  to  find  a  complete  or 
whole  provision,  we  must  go  back  in  the  deed  until  we  come  to 
the  words  **  providing,  as  it  is  hereby  expressly  provided  and 
dedared."  It  is  said  that  the  clause  in  question  respecting 
fen-duties  and  other  debts  must  connect  with  these  words ;  and 
therefore^  that  as  all  that  connects  with  these  words  must  be 
one  provision,  so  this  can  only  be  part  of  a  provision.  I  think 
I  see  two  errors  in  that  I  do  not  think  the  clause  does  neces- 
sarily connect  with  the  words  **  providing,"  &c^  as  here  stated. 
There  is  a  general  dause,  that  the  disposition  of  entail  is  under 
all  the  reservations,  conditions,  provisions,  &c,  following,  which 
sufficiently  connects  with  the^rohibition  of  debts,  &C.,  to  make 
that  prohibition  cdmpletely  ef»ctual  as  a  condition  or  provision 
of  the  entail,  without  the  application  of  the  word  *^  providing^ 
to  it  at  all.  The  words,  *'  and  it  shall  not  be  lawfull,"*  are  quite 
sufficient  to  mark  it  as  a  condition  or  provision  of  the  deed  fall* 
log  under  the  general  clause. 

Secondly,  there  is  no  ground  for  holding  that  all  the  dif- 
ferent things  ordered  after  and  under  the  word  "  providing," 
and  connecting  with  that  word,  as  used  in  this  entail,  must 
and  shall  form  only  one  provision.  After  such  a  use  of  the 
word  "  providing,"  what  follows  and  connects  with  it  might 
fi>rm  one  hundred  provisions.  It  might  be  numbered  1,  2,  up 
to  100.  It  is  true,  that  if  the  words  used  were,  "  but  under 
this  provision,  that,"  &c.,  then  it  might  be  argued,  that  all  mat- 
ters connected  with  that  word  were  to  be  held  one  provision. 
But  that  would  be  because  provision  is  in  the  singular  number. 
And  yetthere  might  be  difficulty  even  in  that  case,  if  the  things 
provided  were  grossly  distinct  things.  But  that  is  not  the  pre- 
sent case  at  all,  where  the  word  "  provision"  in  the  singular  is 
no  more  used  than  the  word  '*  provisions"  in  the  plaral,  but 
where  there  is  used  the  indefinite  word  **  providing,"  which  is 
just  equally  applicable  to  a  hundred  provisions  following  and  con- 
necting with  It  as  to  one.  When  that  is  the  word  used,  then,  to 
know  whether  it  be  followed  by  one  or  by  more  provisions,  we 
roust  look  entirely  to  the  things  that  are  provided,  whether 
they  be  only  one  or  a  plurality  of  distinct  things.  The  mere 
word  •*  providing"  gives  us  no  help  in  that  inquiry. 

Reverting  again  to  the  cbiuse  of  prohibition  of  debt  which  I 
quoted,  I  ask  Wfiy  shall  we  hold  it  not  to  be  a  provision,  since  it  is 
certainly  a  matter  provided,  and  is  also  a  distinct  matter,  both  in 
substance  and  expression?  If  we  look  to  this  part  of  the  deed  only, 
from  the  word  **  providing"  to  the  end  of  the  passage  now  in  ques- 
tion, there  seems  absolutely  no  appearance  at  lUl  of  reason  for 
denying  this  clause  of  prohibition  to  be  a  provision,  and  there- 
fore the  immediately  above  written  provision.  But  it  is  said 
that,  if  we  look  through  the  whole  deied,  the  word  "  provision," 
AS  here  used,  has  in  it  a  peculiar  meaning ;  that  it  means  not 
^ne  distinct  thing  provided,  but  the  whole  matter  of  provision 
that  follows  after  one  use  of  the  word  "  providing,"  until  the 
same  word  coraes  to  be  used  again.  If  the  deed  had  used  this 
»rord  "  providing"  only  once,  or  twice,  or  three  times,  such  a 
plea  never  could  have  been  attempted.  But  it  is  observed  that 
[he  word  is  repeated  pretty  frequently  in  this  entail,  and  fh)m 
:hat  the  inference  seems  to  be  drawn  that  the  word  was 
K>  used  with  the  view  of  dividing  the  deed  into  portions,  and 
naking  each  part  be  held  as  one  simple  provision,  however 
nany  distinct  matters  it  may  contain. 

Now,  (1.)  I  do  not  well  see  whj^,  if  an  entailer  may  use 
he  word  "providing"  once,  or  twice,  or  thrice,  in  stating 
he  whole  conditions  of  an  entdl,  without  an  idea  of  mak- 
ng  the  whole  into  one,  or  two,  or  three  provisions,  he  may 
lot  in  like  manner  use  it  six,  or  seven,  or  a  dozen  times, 
vithont  any  such  idea.  It  being  clear  that  the  word  "pro- 
iding^  itsdf  implies  no  unity  5k  what  follows  and  connects 
rith  it,  but  is  equally  applicable  to  one,  or  two,  or  twelve 
listinct  provisions,  intend^  to  be  each  of  them  a  distinct  pro- 
vision, yet  all  following  and  connecting  with  this  one  word 
iroviding,  how  can  we  with  safety  infer  that  the  use  of  this 
vord  must  be  intended  to  have  the  effect  of  making  all  that  fol- 
OW8  and  connects  with  it  be  viewed  as  one  provision,  merely 
(ecanae  it  is  repeated  a  good  many  times  in  a  deed  of  entail  ? 
f  it  be  said  thi^  in  all  the  other  dauses  of  tliis  entail,  the  word 
'  prorlding^  if  used  to  introduce  onlv  one  provision,  in  the  first 
»laoe,  X  am  opt  able  to  admit  the  &ct.  This  may  be  seen  in 
he  retf  dause  before  that  containing  the  provision  to  sell,  &c. 
hie  povtloil  of  the  deed,  also,  seems  checkmate  to  the  idea  of 


always  going  from  "  providing"  to  **  providing,"  to  find  one 
whole  provision,  and  is  the  very  portion  of  the  deed  containing 
the  prohibitions  wid  the  irritant  and  resolutive  clauses,  which 
is  all  between  one  "  providing**  and  another  "  providing,"  and 
yet,  certainly,  it  is  more  than  one  provision,  since  it  states  a 
provision  as  above  written  to  the  irritant  and  resolutive  clause. 
Now,  whatever  be  said  to  constitute  this  provision,  at  least  it 
is  impossible  to  say  that  it  extends  from  "  proviling"  to  "  pro- 
viding." 

(2.)  Supposing  that,  by  an  examination  of  the  whole,  t.  e., 
all  the  rest  of  the  deed  of  entail,  we  might  conjecture  or  infer 
that  such  was  the  entailer's  meaning. — ia  such  conjecture  or  in- 
ference admissible,  after  the  case  of  Duntreath,  and  the  other 
decisions,  establishing  the  strict  interpretation  of  entails.  To 
me  it  seems  to  be  just  in  the  teeth  of  the  case  of  Duntreath. 
An  entiuler  uses  the  word  "  providing,"  which  may  introduce  a 
plurality  of  provisions  just  as  well  as  one,  and  then  he  follows 
this  word  by  stating  a  plurality  of  things,  each  of  which  state- 
ments is  in  itself  a  distinct  matter,  i.  e.^  a  distinct  provision.  Yet 
we  are  to  infer,  fh>m  what  we  find  in  other  parts  of  the  deed,  that 
he  considered  all  these  as  one,  and  designated  them  all  as  "  the 
immediately  above  written  provision."  Is  not  this  using  at  least 
as  much  fineedom  of  interpretation  as  that  disallowed  by  the 
House  of  Lords  in  the  Duntreath  case  ?  It  is  said  that  the  en- 
tailer has  used  the  word  in  a  signification  which  he  fixes  for 
himself  by  the  use  of  it  in  the  language  of  the  entail.  I  admit 
that  may  be  done  by  an  entailer.  But  why  is  that  said  here  ? 
Where,  even  in  one  single  instance,  can  it  be  said  with  any  cer- 
tainty that  this  entailer  uses  the  wonl  "  provision"  in  this  pe- 
culiar sense  ?  I  see  not  one  such  inst^mce  in  the  deed,  from  be- 
ginning to  end,  where  this  can  even  be  argued,  except  in  the 
clause  to  which  the  present  question  relates, — and  there  the 
statement  is  certainly  erroneous,  as  has  been  shewn.  The  argu- 
ment never  can  stand  on  any  peculiar  use  of  language  defined 
or  discovered  by  the  entailer ;  for  there  is  no  such  language  in 
regard  to  this  word  "  provision."  The  party  here  must  have 
recourse  to  coi\jectures  of  intention  from  other  parts  of  the  deed 
to  correct  or  supply  the  irritant  clause,  just  as  in  the  case  of 
Duntreath  was  unsuccessfully  attempted.  It  will  be  observed 
that  I  do  not  rest  at  all  on  the  decision  in  the  case  of  Speid. 
That  case  did  not  require,  and  did  not  receive  a  decision  that 
is  in  point  in  this  present  case.  I  place  no  weight  on  it.  I  do 
not  think  what  I  said  there  was  obiter.  It  was  to  meet  one  view 
of  the  case,  i  c,  that  "  the  aforesaid,**  meant  technically  "  the 
immediatefv  aforesaid."  But  it  is  enough  that  it  was  not  con- 
curred in  by  the  other  Judges,  or  held  necessary,  even  by  me, 
for  the  decision. 

On  the  whole,  however,  though  with  all  the  doubt  arising 
fh>m  the  adverse  opinion  of  so  many  of  the  Court,  I  am  of  opi- 
nion, with  Lords  Cuninghame,  Medwyn,  and  Murray,  that  de- 
cree should  be  pronoimced  in  terms  of  the  first  declaratory 
conclusion. 

Lord  FuUerton, — ^The  question  here  lies  within  a  very  narrow 
compass,  and  is  really  confined  to  as  pure  a  point  of  verbal 
criticism  as  can  well  be  supposed  to  arise,  even  in  this  most 
hyx)ercritical  department  of  our  practice.   . 

The  operation  of  the  combined  irritant  and  resolutive  clause 
of  this  entail  is  limited  to  the  case  of  the  contravention  of  the 
*^  provision  immediateh  above  written,** 

Tins  relieves  us  of  one  difficulty  which  was  raised  in  the  case 
of  Speid,  on  the  ground  that  the  word  "  provision"  might,  when 
read  wilJiout  any  qualification,  be  held  to  apply  to  the  whole 
previous  tenor  of  the  prohibitory  part  of  the  deed. 

Here  the  expression  is  qualified  bv  the  words  **  immediately 
above  written ;"  so  we  must  hold  it  to  be  limited  to  one  provision^ 
and  that,  the  one  provision  immediately  preceding  the  resolutive 
and  irritant  clause.  But  that  does  not  carry  us  far,  because 
there  then  arises  the  question,  what  that  one  provision  is,  and 
the  solution  of  that  will  depend  on  the  particular  test  which 
we  apply  to  determine  the  unity  of  a  provision  in  such  a  deed. 

The  pursuer's  argument  really  comes  to  this,  that  the  tmttyof 
a  provision  depends  on  the  umty  or  separate  individual  cha- 
racter of  the  act  which  it  provides  for,  from  which  he  infers  that 
the  "  provision  immediately  above  written"  cannot  go  beyond 
that  iMurt  of  the  complex  clause  wliich  relates  to  the  alteration 
of  the  order  of  succession — that  being  the  last  in  order  of  enu- 
meration. On  the  other  hand,  the  defenders,  the  heirs  of  cii- 
tail,  contend,  that  the  nnit^  of  the  provision  must  lie  testeil  by 
the  form  of  words  in  which  it  is  expressed ;  and  that,  if  an  entailcr> 
frames  a  pomplex  clause,  providing  that  the  heirs  shall  neither- 


tell  Tior  contract  debt,  nor  alter  the  order  of  luccedtioti,  th© 
whole  of  it  is.  in  a  case  of  ah  is  kind,  to  Ix?  read  aumv  proviuion, 
Bs  the  »ctH  prt>liibit<?<lT  though  distinct,  are  in  tbrm  included  in 
one  prohibitory  w'titence. 

Now  if.  in  the  present  case,  this  question  occurred  pure,  t.  <», 
if  we  had  nothing  in  the  immediate  context  of  the  deed  to  guide 
ua,  I  confess  J  should  hiive  great  difficidty  in  a^lopiltig  the  oon- 
Btniction  nmintitined  by  the  lieirs  of  entail.  In  truth,  l>ot1i 
interpretations  are  quite  admissible^  and  quite  legitimate,  ac- 
cording to  the  ordinary  uisc  of  langu|^g^.  A  proliibilion  of 
01*  provision  CDncennng  three  acts,  in  their  nature  totally 
dUtinct»  may  tw  correctly  said  to  be  either  one,  by  referring 
to  the  form  of  esiireasion*  or  three,  hj  referring  to  the  buH- 
ject  of  prohibition  or  provision,  Now,  if  we  hiid  nothing  in 
the  context  ascertaining  in  which  sense  the  entailer  employed 
the  expression,  there  would  truly  be  a  cju*e  of  amhigiut^.  which 
of  course  would,  by  the  fixed  rule  of  inteq>ret4ition^  operate 
again  :=t  the  jjxteusion  of  the  fetters  beyond  those  acts  which 
were  utnimbignously  exjircssed. 

Indecil,  the  case  of  Speid  not  only  determined,  and  I  think 
most  ju?ttly.  that  where  ant  ptovhion  only  was  alluded  to  in  the 
irritant  clause,  and  where  it  was  a  mnitter  of  doubt  which  of 
two  provision  a  was  alluded  to,  the  irritant  clau&Q  could  not 
receive  eflbct :  Tt  went  a  great  deid  farther,  for  it  detennlned 
that,  in  a  complex  prohibitory  clauae  like  that  occurring  bcrc, 
the  unity  of  the  provision  was  to  be  detenniued  by  the  unity 
or  individufll  tharaeter  of  the  act  prohibited*  The  judgment 
of  the  Court  fonnd,  that  "  the  words  of  the  irritant  cluTiae 
can  neitlier  he  extended  to  comprehend  both  of  the  prod- 
flions  or  prohibitiona  (i^ainsi  sah  or  contract iott  of  debt,  nor  ap- 
plied to  either  of  thera  in  parti cubir*  Kow^  ^  the  entail  there 
unquestionably  united  the  tvi-o  acts  of  sale  and  contraction 
of  debt  under  one  fonn  or  expression  of  prohibition,  she  judg* 
toeut  expressly  determined  tliat  tliat  was  not  the  proper  te«t» 
hut  that  it  was  the  nature  of  the  act  prohihital  which  distin- 
fTuiahed  the  individuality  of  the  prohibitions  or  provi&ions.  It 
Is  not  to  be  overlooked,  however,  that,  in  the  case  of  Speid,  there 
was  nothing  in  the  context  to  guide  the  Court  in  ascertain iug 
the  sense  ijv  which  the  won!  ^'  proviaion"  wiia  ufed  by  the  CQlAtler. 
The  irritant  clause  toereJy  dechired,  that  if  the  heirs  ^*  skould 
fid  or  do  m  tlit  contrarif  qf  th^  proruwrn  o&oea  s*t  firtk,  all  and 
every  one  o/surA  acta  nnd  deeds  should  be  void  tmd  mdL  There 
could  in  ttuLt  case  be  no  inference  from  the  description  of  the 
thingij  annulled  in  regard  to  the  extent  of  the  proirisirm  of  which 
tlie  eontravemion  was  con  tern  pktetl  llmt  deseriptioit,  "the 
acts  and  dueiJs,''  just  answered  to  tiie  snppositioti  of  the  event, 
^^  if  the  lielr£  should  att  or  do  contrary  to  the  nbove  provision," 
fo  that  thoi«  qoettkiii  ftlil  remaitted  quite  general  what  that 
provision  truly  wu,  or  rather  muist  be  held  iu  law  to  be,  white 
the  ileed  itself  gav^e  no  information  on  the  subject. 

But  the  present  case  does,  I  tliink,  differ  most  matcrinlly 
from  tlie  case  of  Speid  in  that  important  particular.  Here 
It  is  declared  ttiat,  if  the  heirs  contravene  the  "  provision 
immediately  above  written/"  not  only  shall  the  contra vener 
forfeit  Ids  right,  but  **  all  suchfacUj  dccfh,  deftU  or  ohHtjtnmnU^  in 
cfititriivenlion  of  tlic  fursaid  profision"  ^IniU  be  *'void  and  null/" 
It  appears  to  me  that  these  expressions  necessarily  drive  ns 
to  the  rejection  of  the  test  of  unity  maintained  by  the  pursuer* 
By  that  test^  the  *^  provision  immetliately  above  written*'  is  the 
prohibitiQn  a^lnst  altering  the  order  of  succession  ;  but  then 
the  enumeration  in  the  conjoined  irritant  clause^  of  the  things 
which  may  be  done  in  contraTontion,  oontain  not  only  facts  aofl 
deeds,  which  may  be  applicahle  to  an  alteratimi  of  the  order  of 
roooeailon,  but  debts  aiul  ohilgements,  which,  piurticuhtrhf  tlit 
fin%  clcnrly  are  not,  So  that,  in  this  partleular  caae,  I  rather 
think  we  ar«  excluded  from  the  construction  of  the  irritant 
clause  maintalufMl  by  the  pursuer.  We  nne  conipeUcd  hj  the 
euQtext  to  lot  in  a  reference  to  some  provision  which  regarfls 
dettti  and  obligenients,  which  we  cannot  do  if  we  hold  that  the 
tfHit provkton  tib*R£  wriHm  is  necessarily  Hmlteil,  by  the  identity 
or  uidivi duality  of  the  act  prolubitedj  i<>  the  laist  member  of 
the  complex  prohibitory  clause. 

So  far,  then,  I  agree  with  the  mjyority  of  the  Consulteil 
Judges,  I  think,  in  this  case,  in  judging  of  the  special  identity 
of  the  one  provman  above  written,  we  are  entitled  to  look  not 
only  at  the  act  pryhihited,  in  the  member  of  the  simtcnee  **  Im- 
mediately above  written,"  hut  to  go  farther  back,  in  order  to 
get  at  the  one  promsion  necessarily  refertietl  to  in  the  imtftnt 
clause ;  or  that  ojm  provision  with  which  the  eti taller  ho*  ehdtef) 
lo  oombin©  certain  prohibitiotii  rhicli  lie  might  have  kept  se- 


parate. But  thete  h  another  and  remaiolug  poiQt,fiL,b» 
far  we  ore  entitled  to  go  back.  And  on  iJiJi  I  oooSitt  1 1^ 
obliged  to  differ  from  theni,  ai^d  to  Agree  with  tlie  mliwdtf. 

It  ticing  once  held,  that  the  proffer  test  f or  decidiaif  oa  tfe* 
unity  of  the   '*  provision  nbove  written^*'  is  not  tlie  anity  d  tin 
act  prohibited,  hut  the  mitt^  in  the  form  of  exprtssiipo  i^oftel 
by  the  entailer,  I  cannot  conceive  a  case  in  whldi  ttrkteoi' 
Struction  is  more  indispensable  and  less  ohjectiotiibJe  ^i|% 
entail  Jaw  out  of  the  question)  tlian  in  determiaing  «k^i 
certain  passage  in  a  deed  involves  or  forms  twoprmiflHV 
one.     It  is  nothing  but  a  rineatioTi  of  form  of  expfcHion,  lU 
which  the  intention  of  the  granter  of  tlie  deed  h««  no  £OiecnL 
If  two  things  are  cfiectualiy  prohibited  or  provided  fQr,itt4i 
mattcT  of  absolute  indifference  to  him  whether  thewocdiit 
pressing  liis  intention  are  split  into  two  provisiaaiorbeUti 
be  combined  into  one.    It  becomes  of  Impurtance  in  tZui  a^ 
Dij/y  becaiise  the  effect  of  certain  fetters  depends  on  Iks' 
tent  to  which   the  limits  of  the   one  provision  csa  bectt- 
ried,   which   is  only   an  additional   reason   for  apply: 
strict  interpretation  which  the  very  nature  of  the  po 
would  nt  any   rate  require  and  justify,    Ifow,  vhat 
form  of  expressiou  adopted  in  this  entaiL?  By  the 
tall  1736t  wliich  Is  the  Btanding  entaU.  (ob  the  dc«d  171 
only  a  propelling  of  the  suceeasion,)  the  lands  are  mad« 
certain  series  of  person i?,  under  the  express  rtservotmnM^ 
provisions,  conditions,  irritancies,  &c.,  after  nieMtion€dj4^ 
follow  various  provisions  and  declarations ;  and  at  tlii?  top  rfpiji 
IS,  the  deed  proceeds:— (Reads  from  beginning  of  pnjhiiitfl^ 
clause  to  tlie  words,  "  and  it  ihalj  not  be  lawfull,"  &c:)  Hat 
there   is  an  entire  stop,  I  mean   not  only  in  t!ie  poneMi' 
tion,  hut  an  absolute  break  in  the  entail  form  of  «xpcniQ| 
which  renders  it  quite  imjio^sible  to  combine  what  folloviiilfc 
what  goes  before.  The  beifinning  of  tlic  passa^n:  pro    ' 
is  hereby  expressly  provided  and  declared,  Uiat  it  \ 
lawful!  to  the  said   George,  HoLeri,  Jt>hn  and   Wdliam 
or  to  ih^ir  said  htirs^  or  cuy  of  the  other  heirVf 
who  sholi  haf^n  to  succeed   to  the   said  estate, 
But  the  sequel  of  the  passage  containing  the  prohl 
contraction  of  debt,  and  otlier  acts^  commences  not 
new  sentence,  hut  with  m  new  and  diffiii*ent  descrii 
persons  prohibited ;  ''  And  it  shall  not  be  lawfull  to 
George  Preston,  or  any  of  the  other  heirs,  male  or 
mentioned,  to  suffer  feu-dutya  to  accumulate,  or  toconti 
Ac.  Now,  here  there  is  a  very  good  prohibition  against 
ing  debtf  and  the  other  things  there  enumerated.    0ai 
last  prohibition  be  combined  in  form  with  tlic  pfixetUiltf 
«age  regarding  sales,  so  as  to  make  the  whole  i*v.\y  o\w 
in  form,  and  tlius  to  render  t  he  irri  tan  t  clause  cuni 
only  on  the  one  provision  immciliately  aliove  ^*  ruu n.  a 
to  the  whole  passage  beginning  with  tlie  words,  *■  auJ 
providing,"  &c*  ?    I  agree  with  the  minority  of  the 
Judgea  in  thinking  that  there  is  no  ground  fi^r  ^uch  m  el 
sign.    The  defenders,  renting  their  case  exclusively  on  thi 
of  expression  as  distinguished  from  the  sulyect  of  the  pporSijJ 
are  bound  to  make  out  that,  by  tlie  form  of  cxpressiou,  tl^ivi 
paasoge  back  to  t!ie  wonls  "  further  providing/*  is  flolf  ftt 
provision.    That  is  tAtiV  whole  ciise.    Now,  have  tlivys™* 
out  when,  by  the  form  of  expression,  the  part  of  I  he 
containing  one  set  of  prohibitions  does  weft  win' 
combined,  even  in  form,  with  that  whidt  coiitiixli 
The  circumstance  of  the  paissage  camtnencing  wfjtii 
'^  ftn*ther  providing,"  I  consider  to  be  of  no  importoni 
words  are  mere  surplusage.    There  cannot  be  fi  dfmhti 
larly  after  the  general  reference  at  the  out,5i  ^ 
restrictions,  ^c,  aJJer  mf.ntionefl,  that  a  elau^ 
it  xhtill  mtt  be  litwfu! for  tJie  heirs  to  do  certuij. 
f^tly  good  separate  pro  vis  too  or  prohibition  : 
be  so  dealt  with  when  any  t,hi^ir  turns  upon  i 

An  entailer  may  l>egiu  one  eUusc  with  il 
and  declaring,  and  then  insert  any  number  ifi  i 

under  the  form,  "  it  shall  not  be  lawful  for  Hk^  U=u* 
and  so  j'*  and  ifj  in  such  a  cose,  he  limited  tht^  irritant 
the  **  provision  immediately  above  written/' I  i^atinot 
ing  that  it  would  not  only  be  a  liberal  but  a  most  lax 
tation  to  carry  back  the  operation  of  the  im'tM-i ' 
eliiuse  to  the  ^nployment  of  the  words  *'  pn  > 
ing,"  and  thus  to  oomMiw  a  whole  series  of  \  > 
both  in  expression  and  subject,  into  one,  in  or» : 
effect  tfl  that  irritant  and  resolnt|^i^clM|lse^ 
ven*  principle  which  ^if|i^Qtj|4p^&Aj0t£)l^kr  1^    «' 
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Thoa^  it  U  not  neoeiMry  fbr  their  pvpose  to  cmny  its  open- 
tion  fiuther  back  than  the  sentence  or  proyision  immediately 
preceding^  still  the  same  question  arises,  as  the  irritant  clause 
sppfies  only  to  the  '*  provision  immediately  above  written.** 
Ilie  question  is,  what  that  one  provision  is  ?  And  the  argument  of 
the  heir  of  entul  really  is,  that  the  last  part  of  the  disputed 
passage  must  be  held  to  be  united  with  the  former,  so  as  to  make 
one  provision,  though  in  the  subject  they  are  confessedly  dis- 
tinct, and  in  grammatical  form  do  not  admit  of  being  conjoined. 
Now,  I  can  conceive  no  better  ground  for  deciding  that  they 
truly  form  two  provbions,  and  not  one ;  and  that,  consequently, 
the  effect  of  the  irritant  clause  is  limited  to  the  prohibition  of 
allowing  the  feu-duties  to  accumulate,  and  of  the  contraction  of 
debt ;  a  construction,  too,  which  removes  all  inconsistency 
between  the  prohibition  and  the  enumeratbn  of  the  differ- 
ent acts  of  contraveution  contemplated  in  the  irritant  clause. 
In  short,  it  appears  to  me  that  this  is  not  only  the  strict  inter- 
pretation, but  is  the  fair  and  reasonable  interpretation ;  and  that 
the  argument  of  the  heirs  of  entail  truly  rests  on  the  supposed 
impossibility  of  an  entailer  effectually  prohibiting  the  contrac- 
tion of  debts,  while  he  leaves  the  power  to  sell  fir^  a  considera- 
tion to  which  of  course  we  cannot  listen  in  a  case  of  this  kind. 
And,  therefore,  I  agree  with  tlie  minority  of  the  Consulted 
Judges  in  thinking  that  the  operation  of  the  resolutive  and  irri- 
tant clauses  cannot  be  held  to  apply  to  any  thing  beyond  the  acts 
prohibited  in  the  sentence  beginningp,  **and  it  shall  not  be  lawfulL" 

I  think,  then,  that  the  pursuer  is  entitled  to  ju(^ment  in 
terms  of  the  first  declaratory  conclusion  of  the  libel :  but  I  should 
think  we  must,  in  compliance  with  the  principle  of  that  opinion, 
go  a  little  farther,  and  also  sustain  the  third  conclusion  of  the 
Hbel,  which  regards  the  letting  of  tacks,  an  act  which  is  not 
covered  by  the  irritant  and  resolutive  clauses,  according  to  the 
construction  which  I  think  the  correct  one. 

LordJeffreif. — ^I  concur  in  the  opinion  of  the  m^ority  of  the 
Consulted  Judges ;  and  generally,  in  the  grounds  assigned  for 
that  opinion ;  and  considering  how  clearly  these  groun(k  are  set 
ibrth  in  the  prints  now  before  us,  it  might  perhaps  be  enough  for 
me  thus  to  intimale  my  concurrence.  But,  looking  to  the  nature 
and  extent  of  the  differences  which  still  exist,  among  us,  and 
especially  to  what  has  now  fallen  fh>m  two  of  your  Lordships, 
I  cannot  but  feel  some  anxiety  that  the  views  on  which  I  rest 
my  jodgment  should  be  distinctly  understood. 

I  think  the  case  is  of  some  nicety ;  but  yet  attended  with  less 
difBcolty  than  several  that  have  been  recently  decided,  on  the 
same  principle  oy  which  I  conceive  that  tliis  must  now  be  de- 
termined. And  this  much  I  wish  to  say  at  the  outset,  that  if 
I  had  any  notion  that  the  judgment  we  are  about  to  pronounce 
(and  which  most  now  be  the  judgment  of  the  Court,  whatever 
might  be  my  oj^ion,)  would  at  all  trench  on  the  true  principle 
fA  Strict  Construction,  or  carry  the  limitations  to  which  it  is 
necessarily  subjected  farther  than  they  have  been  already  car- 
ried, I  certainly  should  not  have  been  found  among  those  who 
assented  to  that  judgment. 

I  ouy  begin,  however,  by  saying,  that  I  can  by  no  means  ro- 
oognize  it  as  a  just  exemplification  of  that  pnnciple,  to  hold 
that,  in  determining  the  true  meaning  of  the  fettering  clauses 
of  an  entail,  we  should  never  be  permitted  to  go  beyond  the 
words  of  these  clauses  themselves ;  or  even  that  we  should 
always  confine  ourselves  to  the  immediaU  context^  or  to  words 
oocorring  in  the  same  sentence,  or  connection.  On  the  contrary, 
I  hold  tluit  it  is  undoubtedly  competent  to  go,  for  this  purpose, 
to  all  the  words  and  clauses  of  the  deed  which  relate  to  the 
same  matters ;  and  especially  to  such  of  them  as  bear  directly 
upon  the  words  we  are  called  upon  to  interpret — though  always, 
BO  doubt,  under  this  qualification  or  proviso,  that  the  meaning  so 
to  he  made  out  inust  be  made  out  clearly  and  unequivocally ; 
and  that  the  result  of  the  whole  taken  together  must  be  some- 
thing more  than  a  mere  preponderance  of  probabilitj,  or  even 
a  moral  conviction  that  fetters  and  restraint  were  intended. 
The  intention  to  fetter,  in  short,  and  to  fetter  in  a  particular 
manner,  must  always  be  clearly  made  out  from  the  expressions 
actoall^  found  in  the  body  of  the  deed.  But  if  it  is  once  so 
nada  out,  it  is  not,  as  I  think,  to  be  defeated,  either  by  a  strained 
and  ■imatOTBl  interpretation  of  the  operative  words  themselves, 
^thv  ttirking  obstinately  to  them  as  they  actually  stand,  and 
vQraOy  leAinng  to  look  at  other  clauses  or  expressions  in  the 
daa4  vhidi  may  fix  unequivocally  the  sense  truly  put  on  them 
lrjftft«itailer. 

^  Tkm  tu^  I  believe,  all  persons  looking  judicially  at  the  sub- 
JWiiHIl  DOW  he  fimnd  to  agree ;  and  yet  it  is  difficult  to  say  even 


as  much  as  this,  without  feeling  that,  if  the  rule  of  interpretatioa 
is  only  to  be  found  in  the  distinction  between  a  fbzced  and  un- 
natural, and  a  merely  improbable  construction;  or  by  settling 
the  degree  of  clearness  with  which  an  intention  to  fetter  must 
be  eiq>ressed  in  order  to  be  effisctual,  we  shall  soon  find  our- 
selves embarked  in  subtleties  of  the  most  perilous  description; 
and  driven  into  a  sort  of  debateal^  land,  within  the  confines  of 
which  the  most  cautious  and  conscientious— as  witness  our  dis- 
afpreement  to-day — may  unwittingly  go  astray.  I  shall  imme- 
diately endeavour  to  shew,  that  u  we  confine  ourselves  to  our 
safer  and  more  immediate  duty  of  interpreting  words,  instead  of 
hunting  after  indications  of  oeneral  intention,  a  good  part  of 
this  perplexity  may  be  avoided ;  and  the  rule  of  strict  construc- 
tion recondled  both  to  substantial  justice  and  to  all  the  highest 
authorities.  But,  in  the  mean  time,  it  is  some  thing  to  be  able 
to  say,  that,  without  going  in  the  very  fiice  of  those  authoritiefl^ 
or  a  series  of  determinations  in  the  court  of  last  resort,  it  is 
quite  impossible  to  maintain,  (as  the  pursuer  however  still  pro- 
fesses to  do  here,)  that  wherever  an  expression  in  a  deed  d[  this 
description  at  all  admits  of  more  than  one  meaning^  that  which 
defeats  the  pur^se  to  fetter  must  in  every  case  be  preferred.  I 
refer  more  particularly  to  such  cases  as  that  of  Stobbs,  where  a 

i'udgment  of  this  Court  (of  March  1811)  finding  tliat  the  pro- 
dbition  to  dispone  in  that  entail  was  not  equivuent  to  a  prohi- 
bition to  alienate,  and  did  not  strike  at  the  granting  of  long 
leases,  was  reversed  in  the  House  of  Lords  in  March  1821 :  when 
it  was  solemnly  ai^udicated ;  1st,  That  the  prohibition  to  dispone 
was  sufllciently  fenced  by  an  irritant  clause  directed  only  against 
alienations  s  and,  2d,  That  such  irritancy  was  effectual  against  a 
lease  for  the  period  of  seventy-seven  years ;  and  also  to  the  se- 
veral recent  cases  in  which  the  same  high  tribunal  has  found, 
that  the  word  **  deeds,**  in  the  fettering  clauses  of  an  entail,  was 
to  be  taken  in  the  sense  which  most  supported  the  restrictions — 
though  occurring  in  a  connection  which,  beyond  all  question, 
admitted  of  another  sense ;  and  even  of  a  sense,  looking  only  at 
the  passage  in  which  it  occurred,  scarcely  less  prolMible  and 
natural  than  the  other. 

But  though  the  sul^ject  is  thus  intrinsically  fUU  of  difflcultJ^ 
and  probablv  will  always  give  rise  to  differences  of  opinion,  i 
cannot  but  think  that  the  range,  and  even  the  risk  of  such  dif- 
ferences might  be  considerably  narrowed,  if  it  were  always  kept 
in  mind  that  it  is  a  venr  different  thing  to  seek  for  the  meaning 
of  really  ambiguous  or  flexible  expressions,  by  references  to  other 
passages  of  the  same  deed  which  may  really  indicate  no  mora 
than  the  general  intention,  or  even  the  anxiety  of  the  entailer  to 
make  his  deed  effectual  in  all  its  material  clauses ;  and  to  refer 
to  such  passages  for  the  narrower  and  more  Intimate  purpose  of 
merelv  ascertaining  the  sense  in  which  the  words  in  question  have 
actually  been  used.  And  some  concision,  I  think,  has  been  in- 
troduced into  the  argument  (and  even  into  the  views  of  the 
Judges,)  in  this  as  well  as  other  cases,  bv  applying  judicial  diicto 
which  truly  referred  only  to  attempts  of  the  first  description,  to 
the  latter.  The  first  I  readily  admit  to  be  for  the  most  part 
incompetent,  and  in  very  many  cases  inept  and  unneceasary ; 
since,  without  any  such  reference,  it  may  generally  bo  assumed 
that  it  must  have  been  the  intention  of  an  entailer  to  do  efibc- 
tually  that  which  he  had  undoubtedly  attempted ;  or,  in  other 
words,  that  it  could  not  have  been  his  wish  or  intention  Uiat  his 
obvious,  and  even  expressed  object  should  be  frustrated,  l3f 
casual  omission,  or  palpable  blunder  or  defect  of  expression.  It 
could  require  no  reference  to  other  parts  of  the  d€«d  to  satisfy 
the  Court,  in  the  Hoddam  case,  for  example,  that  it  could  never 
have  been  intended  that  a  Une  should  be  dropped  out,  in  extend- 
ing the  completed  instrument ;  and  it  may  well  be  held  to  have 
h^n.  suffldenUy  clear  in  the  Duntreath  case,  that  the  entailer 
intended  the  institute  as  well  as  the  heirs  to  be  subjected  to  the 
provisions  of  his  entail.  But  the  most  complete  conviction  on 
these  points  was  rightly  held  to  be  incapable  either  of  supply- 
ing the  missing  line,  in  the  one  case,  or  of  changing  the  settled 
meaning  and  effect  of  a  known  technical  word  in  the  other.  In 
a  strict  view  of  the  matter,  indeed,  I  should  be  inclined  to  aaj, 
that  the  fiaw  in  the  Duntreath  case  was  truly  as  much  a  flaw  of 
omission  as  that  in  Hoddam ;  the  blunder  being,  that  the  word 
institute  (or  some  word  capable  of  describing  the  institute])  was  not 
a€lded  to  the  word  heirs — which  had  quite  another  meaning,  and 
another  purpose  to  satisfy.  If  the  word,  however,  had  been  truly 
ambiguous  or  flexible  in  its  own  nature,  a  reference  to  other 
passages  in  the  deed  might  have  been  competently  mude  to  fix 
the  meaning  in  which  it  was  actually  used.  Najr,  if  Bay  of  these 
passages  had  contained  a  />«C/<»<^iCffw  ^f^gfa*^^ 
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ttctufllly  affixed  to  it*  howeYer  impTOpetly,  by  lh«  efitailcr^  I 
f Uould  Vmvc  no  doubt  that  they  would  coo trol (or  rather  rajry)  the 
meanitij?  evc?ii  of  n  strictly  technical  word ;  and  so  j^ve  cmeiiLry 
or  application  to  fetters  ttiat  mij,^ht  be  otherwise  moperativo. 
In  the  Duntn»ath  case  itself,  for  example,  if  the  entailer  had, 
anywhere  within  the  body  of  the  mstrumeiit^flt  it9  tmset  or  at 
its  dos© — Slot  forthi  in  distinct  terms,  that»  throughout  that  deed » 
and  capccially  in  its  fettering-  clauses,  he  meant*  under  the 
worti  heirs  to  include  the  institute  al»o,  and  provided  and  de- 
clared that  these  eiausee  should  recdve  effi^rt  as  if  he  had  been 
specially  mentioned,  I  see  no  reason  to  doubt  that  this  would 
haye  been  perfectly  effiKJtual.  But  it  would  have  been  bo  eSbc* 
tual,  not  because  there  were  fonntJ  in  other  passafcs  suffioicQt 
ptoofa  of  the  entaUer^e  general  purpose  to  fetter  the  institute  as 
well  as  live  heirfl^  but  because  they  were  found  to  contain  a  pa^eise 
reference  to  the  vertf  ttorfla  under  considemtion;  and  the  maker's 
own  key  to  the  cipher  they  might  orherwiac  have  presented. 

In  cjisca  of  the  former  description,  where  an  ainbignous  ex- 
pression is  not  expUiincd  by  anj'  thing  in  otlier  partji  of  the  deed 
IteaHng  dlrecth/  on  that  erprejisionf  it  must,  for  the  nioart  part,  be 
Jnadmissible  to  refer  to  what  merely  renders  it  probflUe  that 
it  was  used  In  a  sense  onfarourable  to  freedom.  The  phrase  itjielf 
bdug  still  leftj  in  spite  of  any  such  probable  inference^  in  all  its 
original  ambiguity  ;  and  the  settled  and  wholesome  rule,  of  re- 
quiring clc-ar  and  unamhuimus  ^vgjres^ion  to  give  eflPect  to  re- 
straints upon  p roper ty^  however  clear  the  purpose  may  appear^ 
mu»t  take  its  course — and  decide  for  the  construction  most  fa* 
Youmble  to  freedom-  But  in  the  other  class  of  casea^  the  re- 
ference to  the  context  or  other  pitrts  of  the  deed  ia  obTiously  far 
safer  and  cut  i  rely  j  us  tillable.  The  entailer  haring  here  used,  as  I 
asfume,  a  word  or  phrnse  undoubtedly  apt  and  proper  to  crpreits 
a  fettering  purpose,  hut  poffsihit^  admitting  of  a  ineaning  which 
would  defeat  it,  the  content  and  the  rest  of  the  deeil  may 
be  legitimately  looked  at,  though  not  t^  prove  the  purpose,  yet 
to  shew,  cither  by  other  wonls  imujed lately  adjected  to  and 
connected  with  those  in  question,  and  unequivocally  restricting 
tbem  to  a  fettering  meaning ;  or,  from  parallel  passages,  or  stiH 
moTQ  conclusively,  from  its  whole  structure,  and  the  stfAtem  of 
tlkimn  which  it  embfMiies  throughout^  that  no  other  meaning 
could  be  affixed  to  them,  witliout»  not  merely  the  most  violent 
improbahility,  but  manitbst  imoifsi^t^nqf  and  contradiction. 

The  (Ustinetionj  in  short,  between  the  two  classes  of  cases  ap- 
pears to  me  to  be  nothing  less  than  this,  that  the  arlmissible  re- 
ierenccs  must  always  Item-  dhcct/i^  on  the  u*ords  to  ht  interpreteflf 
and  settle  the  meaning  of  the  entailer  only  by  fixing  the  mean- 
ing of  the  words  he  has  actually  used;  while  those  wliich 
are  inaiiniiisibtc  will  be  feundr  almost  invariably,  to  throw  no  di- 
rect light  but  on  the  prestimahlr  purpose  of  the  entailer,  attd 
seek  to  fix  the  meaning  of  the  wools  only  by  inferences  from 
that  purpose ;  forgetting  that,  to  impose  fetters,  unrqaieocaf  fjr- 
ressam  is  as  ueceasary  aa  delilierate  purjxwe ;  ajid  that  this 
franch  of  the  law  is  flill  of  cxtm^ples  wliere  *iuch  an  admitted 
purpose  has  been  defeated  by  the  want  of  such  expresision ;  and 
the  result  embodied  In  the  fatniliar,  though  technical  adage — 
guod  vohil  nfjnfei:it 

llmt  it  is  clearly  competent,  for  this  last  purpose  of  fixing  the 
sense  in  which  the  word*  in  question  were  truly  ust'd,  to  refer 
to  other  passages  of  the  same  deed,  which  contain  or  refer  to  thuiie 
very  words,  seems  to  me  not  only  implied  in  the  narrowest  and 
most  rigorous  conception  of  the  duty  of  judicial  inter|>retation, 
but  to  have  lieen  explicitly  recognizetl  in  many  recent  decisions  of 
the  Iiighest  possible  authority.  For  my  present  purpose,  I  need  not 
go  farther  back  than  to  the  case  of  Blkirhall  (or  Itanaldaon  Dick- 
iK>n,)  decitled  in  this  Court  in  1790,  and  amnnerl  on  appeal  in 
1803.  The  question  there  turned  entirely  on  the  meiming  to 
be  given  to  the  words  ''  person  or  jjcrsons,  heirs  of  tailzie  con- 
travening," wliich  occurred  in  the  resoiufive  climse  of  the  entail  ^ 
and  as  to  which  it  was  disputed  whether  they  efll'Ctoally  com* 
prehended  the  imtittite^  under  the  word  "person.'*  In  order  to 
ascertain  this,  the  won! a  of  the  destination  clauses,  and  of  all 
the  prohihitorif^  as  well  as  of  the  irritant,  were  referred  to,  with 
the  absent  of  all  parties ;  and,  solely  on  the  grounil  of  the  light 
A^rdcd  by  thoae  other  passages,  though  there  wa«  an  admitted 
ambiguity  in  the  phrase  om  taken  by  itself,  it  was  found  thai  tho 
institute  ums  inchihd,  and  the  resolutive  clause  operative  against 
him.  Tlie  tame  course  was  followed  In  the  subsequent  eaae  of 
Steel  of  Baldastard,  in  1@17,  where  ihc  question  again  tumod  on 
the  meonin;?  to  be  aJHxed  to  the  words  ■'  heirs  and  member*  of 
t«U3ne>"  in  the  entail  of  these  lands ;  and  was,  whether  the  institute 
"WM  pnTperiy  included  under  the  last  of  these  wot^i.   Lord  Eldi'U 


?; 


went  very  anxiously  Into  the  whole  stmcturt  of  ihs  ii 

and  the  ground  of  Ills  dcci.fiou  expressly  was,  tliat^  looking  Iq 
its  jTPTieral  tenor,  and  to  the  severaJ  clauses  in  which  thii  ej- 
pression  occurred,  there  was  nut  sufficient  grouml  fi>r  boUlif 
that  !l  was  meant  to  include  the  institute  nurjef  the  wtd 
member.  The  word  as  used  in  the  fettering  clauses,  hit  Urdsliip 
observef!,  d  oes  not  necessarily  Indicate  that  it  wna  so  intendnj  ■ 
**  and  it  appears  to  me  that  other  passages  in  the  innmn»m 
lead  to  the  same  conclusion."  And,  accordingly,  be  »utDiiii^faib 
very  cautious  and  well  considered  judgment"  by  staiii^  thu, 
^^  under  the  pej-tieular  circumstances  of  Uiis  case,'and  odWit^  fe 
(he  irAo/e  of  these  Hrcumstancts  as  Mty  appew  in  thk  ili:td*'i^m 
anxious  to  have  these  words  inserted,)  ''  the  word  *  membcrt*  u 
(«r(/  ift  this  partictitar  dt^cd.  does  not  include  the  instilute."  '^ 
decision  there  was  no  doubt  against  the  fetters;  but  iheprve^ 
of  looking  to  the  whole  of  the  deed  to  ascertain  whethsr  iho 
were  to  he  applied  or  not,  was  most  clearly  asserted.  Aai 
acK^onlingly,  in  the  subsequent  and  analogous  case  of  Dti|i)d> 
stou,  (Glassfortl)  of  IQth  June  1825— which  had  an  appaijgt 
issuo— Lord  Gitford  rested  his  judgment  almost  eni^idy  m 
tUat  principle,  as  laid  down  by  Lord  Eldon  in  tlie  (^m  hA 
referred  to  \  observing  that  it  liad  been  there  ccradu^ir^lj  fil- 
ed that,  ill  construing  the  fettering  dauscs  of  sn  eouil,  it 
was  not  only  competent  **  but  necessary,  to  look  (to  use  lie 
cxpressiuu  of  the  Lord  Chancellor  in  the  cafie  of  Baldutu^J 
at  fill  which  in  t&  bf  found  mihin  the  Jour  comerst  qfiki  ifHtruma^t 
and  to  consider  the  fair  legitimate  construclion  to  be  ippiy 
to  the  whole."  And  upon  this  principles  and  tftcr  i  iwsl 
minute  analysis  of  all  the  relative  clauses  of  the  deoi  tl 
found,  that  tTie  words  **  every  heir  or  /wrsoa  so  cmimwkC 
in  the  resolutive  clause,  though  undoubtedly  in  thcnwb* 
nmbi^uoits,  did,  in  that  particular  inAtrumeDt/incladcaQdweii 
cfiectual  a^^ainst  the  institute  as  well  as  the  heirs.  I  ihallidj 
refer  fiirthcr  upon  this  ixiint  to  the  very  recent  cases  othmt- 
den,  (Auchindoir)  nflirmcd  in  August  ld43,  and  Mun^, 
(Cockspow)  decided  in  the  same  way,  so  lately  as  Scpierobtt  ISrt 
Both  these  cases  related  to  the  meaning  to  b<>  put  tn  tltemri 
"  deeils,"  in  the  irritant  clauses  of  these  entails ;  And  in  both  il  m 
fuund  that,  though  obviously  equivocal  and  ambigiiooi,  if  ifcii 
clauses  alone  were  to  L»e  looked  at,  it  was  well  made  oo**  bf  !► 
ference  toother  clauaes,  that  it  must  have  been  mp^nttocinjlta 
irritancy  to  all  the  actj  of  contravention.  The  admiralils  jod^ 
ments  of  Lord  Camplx^U  and  I^oi^l  Brougham,  in  tbe  $mr 
of  these  caiies,  appear  to  me  to  contain  the  tiukst  guutk^Ml 
at  the  same  time  the  nio^t  explicit  reeDguition  of  th^  pfiiK^ 
which  I  have  been  endeavouring  to  explain,  tlmt  I  liatt  jrt 
B&^n  in  any  1k*o]c  of  authority  ;  and  though  I  feel  that  I  cm4 
in  no  way  prt^sent  my  own  views  of  tlie  iubjcct  m  adTiattO' 
ously  as  in  the  wonls  of  these  judgmaats,  I  sHaII  not  so*  » 
taiu  your  Ixirdships  by  reciting  them,  hut  refer  merely  to  win 
n lay  be  found  nt  pages  113,  lU  and  121,  (and  after»wi|ip 
1 123.  for  Lord  Brougham,)  of  I  he  second  volume  of  Mr  S,  Bwi 
RflJorts  of  Cases  in  the  House  of  Lords.  The  some  doctriwit« 
resumH  more  succinctly  in  the  Cockspow  case,  %f  rmiw-*  vtlial 
123  <if  the  third  volume.  In  both  cases,  1  may  n  -^ 

niciils  of  this  Court  were  alfirmed;  thai  m  tljn   ■  ^^  cap 

having  prixjoeded  on  a  coniriultation  of  the  irholt!  Loaf  I,  tl* 
an  elabi^rate  opinion  of  Jjord  Moncrel^WASimanrAaHj/^tf^oipli^ 

Holding  it,  then,  to  be  indisputably  liiettled,  that  it  is  ccHmpsl*i 
to  fix  the  inenniiif?  of  any  word  or  expression  in  the  f'^***55 
elanses  of  an  entail,  by  reference  to  other  dauses  cooiw!** 
virith  or  bearing  on  these  expressioiiSi  I  shall  now  ptat^A, 
very  shortly,  to  point  out  the  passages  In  the  context  and  oA^ 
Tuirts  of  the  deeti  now  before  us,  which  do  teem  to  me,  w^ 
have  done  to  the  minority  of  the  Judges,  to  settle  the  tuaioiBf* 
the  disputed  word,  in  a  way  quite  inconsistent  with  the  tifW 
of  the  pursuer. 

The  question  is,  as  to  the  meanitJg  of  the  wt-s-^i 
in  that  part  of  the  resolutive  clause  of  the  \ 
which  subjects  to  forfeiture  such  of  the  heirs 
to  contravcen  Me  proi^4^Qn  immei^at^j/  above  v 
leads  at  once  to  the  other  sad  moire  immediat* 
ther,  in  order  to  ascertain  to  what  this  d^  ■  ! 
should  extend,  we  are  entitled  (or  rathcf 
to  the  immediately  preceding  section  or  ;......   jI 

which  sets  out  with  the  words,  **  and  further  prnfiTling." 
to  reckon,  as  parts  of  that  **  provision  fmmediatrlv  itKrtr  «fr 
ten,"  aJ I  tlukt  intervenes  afte I  I ht^e  ^^  ^^ 

SfO  back  onii/  to  the  Imt  of  thf  ftTfnnl  ^  '  ^ 

section— or  to  a  cert«iq:}i^wei3*b^Mi!f"?!t'll?i**''^''^"'''  * 


prtsTjsifla 

tlHT  dirt 
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'  and  it  shall  not  be  lawfuU,**  which  occur  about  the  middle 
jfit? 

Nov,  in  order  to  solve  these  questions,  I  tliink  it  necessary,  in 
ihe  Jirst  place,  to  look  to  the  general  plan  and  system  on  which 
this  deed  of  entul  is  constructed  and  arranged  ;  and  to  the  occa- 
sions on  which  this  important  word  "provision"  is  used  in  it — 
irhere  there  is  no  doubt  or  ambiguity  about  its  meaning.  And 
the  first  material  remark  that  occurs  on  such  an  examination 
ls,  that,  on  going  over  the  diflferent  parts  of  the  instrument,  it 
ippears,  that  all  the  conditions,  iivjunctions,  permissions,  and 
prohibitions  of  the  entaU,  are  uniformly  introduced  by  the  words 
*  Providing  and  declaring,"  or,  "and  further  providing  and  de- 
Jaring ;"  and  that  none  of  these  are  introduced  under  any  other 
leading,  tiUe,  or  denomination ;  and,  second,  that  all  that  follows 
>r  intervenes  between  any  such  heading  or  title  and  tlie  next  re- 
!urrence  or  iteration  of  the  same  marking  words,  of  "  Providing 
Lnd  declaring,"  is  contained  substantially  in  one  sentence,  and 
except  in  the  case  now  in  dispute)  refers  exclusively  to  the 
natter  or  thing  first  specified  after  these  words  of  introduction. 

The  Provisions  themselves,  all  prefaced  and  introduced  by 
these  leading  words,  are  eight  in  number ;  and  contain,  as  I  have 
already  observed,  all  the  conditions  of  the  entail.  Taken  in  their 
[>rder,  they  are  substantially  as  follows :— The^r«ris,  providing 
uid  declaring  that  the  heirs  shall  pay  all  the  debts,  legacies,  and 
bonds  of  provision  that  may  be  left  by  the  entailer :  The  second^ 
that  they  shall  pay  certain  annuities  and  jointures  to  certain  of 
tiis  rdatives  and  thehr  widows :  The  third,  that  they  shall  all  bear 
the  name  and  arms  of  Preston  of  Yalleyfield ;  and  to  this  there 
is  adjected  (there  bein^  nothing  to  which  an  trritanof  could 
ittach)  a  special  rtMolutive  clause,  forfeiting  the  rights  of  those 
who  should  not  comply  with  the  ijy  unction :  The  fourth  is  that  now 
inder  consideration — and  (assuming  for  the  present  that  it  in- 
cludes, like  the  rest,  all  that  is  set  down  before  the  next  repeti- 
tion of  "  providing  and  declaring,")  it  contains  all  the  Prohibi- 
tions of  the  deed,  viz.,  those  against  selling— against  burdening 
trith  aimualrents,&c — against  granting  leases  tor  more  than  19 
yenn,  or  with  diminution  of  the  rental — against  letting  feu- 
luties  or  public  burdens  run  into  arrear — against  contracting 
lebC—And  against  altering  the  order  of  succession :  And  this 
?nnmoration  is  immediately  followed  up  by  the  resolutive  and 
irritant  clauses  bow  in  dispute,— in  the  first  place  expressly  for- 
feiting the  right  of  all  who  might  contravene  the  "provision  im- 
ncdiately  above  written,"  and  then  declaring  void  and  null  "all 
acts,  deeds,  debts  and  obligements,  made  or  granted  in  contra- 
vention of  the  forsaid  provision :"  The  Jifth  is,  that  the  heirs 
n  possession  may  burden  the  estate,  to  a  certain  extent,  and  in 
he  ways  specific,  for  their  wives  and  younger  children :  The 
vrth,  that  they  shall  not  allow  abjudications  to  be  led  for  debts 
kffecting  the  estate,  or  at  all  events  shall  redeem  them  within 
even  years ;  and  this,  too,  is  followed  by  a  special  resolutive 
JawBc  (there  being  no  room  for  an  irritancy)  in  the  event  of 
ic^glect  or  disobedience :  The  seventh  is,  that  they  shall  pay  cer- 
ain  bonds  of  provision  to  the  children  of  the  entailer :  And 
he  eighth  and  last  is,  that  they  shall  all  possess  on  the  title  of 
he  entail,  and  on  no  other  title ;  and  engross  its  whole  provi- 
ions  in  their  infeftments.  Such  is  the  structure,  style,  and 
enor  of  this  disputed  instrument 

Now,  the  next  remark  I  would  make  upon  this  survey  of  its 
K>ntents  is,  that  all  the  provisions  (or  sections  headed  by  the 
rords  providing  and  declaring)  which  precede  or  follow  that 
low  in  dispute,  consist  only  of  Injunctions,  permissions,  or  direc- 
ions ;  and  that  all  the  Prohibitions  of  the  entail  are  included  and 
nassed  together  in  the  passage  which  follows  th\8  fourth  repeti- 
ion  of  these  important  woi^s ;  and  in  fact  fill  up  the  whole 
tpace  which  intervenes  between  them  and  the  resolutive  and 
rritant  clauses — the  one  forfeiting  all  contraveners  of  the  "pro- 
rision  immediately  above  written,"  and  the  other  annulling  "  all 
facts,  deeds,  debts,  and  obligements,"  done  in  contravention  of 
it.  There  is  thus,  therefore,  an  obvious  unity  in  the  substance 
2nd  tenor  of  this  passage,  as  well  as  in  its  coUocation  ;  and,  read- 
ing these  fettering  clauses  (which  are  equally  applicable  to  every 
part  of  it,  and  eon  apply  to  no  other  parts  of  the  deed)  as  belong- 
ing to  and  fbrming  its  sequel,  it  will  be  found  to  extend,  (like  all 
the  other  sections  begini^g  with  the  words  "providing,"  &c.) 
in  one  onbroken  tenor,  down  to  the  next,  or  Jifth  recurrence  of 
these  marked  words  of  introduction. 

Having  these  characteristics  of  the  instrument  generally  in 
new,  I  must  here  be  permitted  to  observe,  that  it  appears  to  me 
to  be  in  tto  respect  a  blundered,  slovenly,  or  ill  constructed  en- 
ail  ;  bo%  Oft*  the  contrary,  a  singularly  correct  and  well  con- 


sidered instrument.  The  conditions  it  contains  are,  as  is  usual 
in  such  deeds,  of  three  several  descriptions :  1st,  commands  or 
injunctions,  of  things  to  be  done ;  2d,  prohibitions,  of  what  is  to 
be  avoided ;  and  3^  permissions  or  partial  relaxations,  of  what 
had  been  generally  prohibited.  Now,  while  the  permissions  evi- 
dently neither  required  nor  admitted  of  any  irritant  or  resolu- 
tive dauses,  it  is  equally  plain  that  the  prohibitions  neccssarilv 
required  the  protection  of  both:  while  the  injunctions  (which 
could  only  be  contravened  by  omission)  could  in  no  case  admit  of 
an  irritant  clause,  and  would  only  require  the  aid  of  a  resolutive^ 
when  they  were  of  a  certain  description.  Now,  it  will  be  seen 
that  the  deed  before  us  has  been  veiy  accurately  adjusted,  with 
a  clear  sense  of  the  value  of  these  distinctions.  To  the  injunc' 
tions  which  are  for  the  benefit  of  third  parties — such  aS  those  re- 
quiring payment  of  debts,  legacies,  jointures,  &c. — no  resolutive 
or  other  fencing  clause  is  adjected ;  these  being  felt  to  be  suffi- 
ciently secured  by  being  made  conditions  Df  the  heir's  right  to 
the  lands,  and  safely  left  to  be  enforced  by  those  in  whose  &vour 
they  are  imposed.  But  to  other  iivjunctions,  which  raised  no 
sudi  right  in  third  parties,  and  went  only  to  protect  the  estat^ 
or  to  gratify  the  family  pride  of  the  entailer,  it  was  plainly  ne- 
cessary to  ai^ect  a  resolutive  clause,  as  the  only  compulsitor  for 
their  due  observance  of  which  the  case  admitted.  And,  accord- 
ingly, while  those  of  the  former  class  are  left  to  the  care  of  those 
having  interest  in  them,  those  which  emoin  the  bearing  the 
name  and  arms,  or  the  redemption  of  real  diligence  of  the  estate 
within  seven  years,  are  severally  and  correctly  fenced  by  a  spe- 
cial resolutive  clause,  attaching  the  penalty  of  forfeiture  to  each 
omission.  And  then,  to  complete  the  security  of  the  whole  con- 
ditions, in  proper  fonn,  there  is  a  regular  combined  irritant  and 
resolutive  clause,  subjoined  immediately  to  that  section  of  the  deed 
which  contains  the  whole  prohibitions,  and  fills  up  indeed  the 
enture  space  between  these  clauses  and  the  last  preceding  intro- 
duction of  the  words  "  providing  and  declaring,"— the  express  de- 
claration in  the  body  of  these  coigoined  clauses  being,  that  they 
shall  apply  to  "  the  provision  inmiediately  before  written." 

Now,  on  a  full  consideration  of  the  structure  and  tenor  of  this 
particular  instrument,  as  now  brought  into  view,  I  must  say  thai 
I  think  the  word  "provision,"  in  these  fettering  dauses,  is  as 
clearly  and  unequivocally  proved  to  indude  the  whole  prohibi- 
tions following  the  last  recurrence  of  the  words  "  providmg  and 
declaring,"  as  if  this  had  been  stated  to  have  been  its  meaning 
in  express  terms ;  and  that  the  evidence,  legitimately  derived 
fh>m  the  other  parts  of  the  deed  to  determine  that  meaning,  is 
decidedly  stronger  than  was  found  sufficient  to  bring  the  iiu^i- 
tute  under  the  fetters,  by  a  large  construction  of  the  words  "  per- 
sons contravening,"  in  either  of  the  cases  of  filairhall  or  DugiUd- 
ston;  and  immeasurably  stronger  than  that  on  which  the  House  of 
Lords  solemnly  determined,  in  the  case  of  Stobbs,  that  the  mean- 
ing of  the  word  "  dispone"  did,  in  that  entail,  extend  to  the 
granting  of  long  leases. 

The  main  ground  of  this  opinion,  no  doubt,  is  my  clear  con- 
viction that,  in  using  the  particular  word  Provision  m  these  fet- 
tering dauses,  the  entailer  had  plain  and  manifest  reference  to 
the  cognate  and  analogous  word  Providing,  at  the  bc^nning  of 
the  intervening  enumeration ;  and  must  consequently  have  in- 
tended to  include  the  whole  of  that  intervening  passage  under 
the  name  of  the  provision  last  above  written.  The  whole  of  the 
Judges,  I  think,  are  now  agreed  that  provision  is  in  itself  an  apt 
and  fit  enough  word  for  expressing  such  a  purpose ;  and  it  does 
appear  to  me  that  the  whole  context  and  structure  of  the  deed  de- 
monstrate that  it  was  used  for  that  purpose.  It  has  been  observed^ 
however,  by  one  of  your  Lordships,  who  dissents  from  this  con- 
struction, that  if,  instead  of  the  words,  "and  further  providing,7 
at  the  h€^  of  this  enumeration,  the  expression  had  been,  "and 
with  this  further  provision,"  it  would  have  been  unobjectionable ; 
inasmuch  as  the  noun  substantive  "provision,"  bdng  unequivo- 
cally in  the  singular  number,  might  well  enough  pass  for  the  de- 
nominator of  a  whole  class  or  congeries  of  prohibitions  j  while 
the  partidple,  "  providing,"  being  equally  applicable  to  singular 
or  plural,  could  give  no  similar  warrant  for  an  integration  of 
what  was  to  foUow.  I  must  confess,  however,  that  to  me  the 
two  forms  of  expression  appear  to  be  strictly  synonymous.  K 
the  noun  provision,  in  the  singular,  may  fitly  denote  a  series  of 
prohibitions,  where  the  context  shews  that  this  was  intended! 
why  should  not  the  participle  providing,  which  is  as  mudi  plural 
as  singular,  do  this  at  least  as  well  ? — the  context  being,  of  course^ 
as  serviceable  to  the  on^as  to  the  other.  I  profess,  in  short,  not 
to  see  how  the  observation  bears  at  dl  on  the  matter  at  issue ; 
unless  indeed  it  is  meant  to  be  said  that  the  word  provision  &i^ 
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the  fettering  dLaotea,  not  being  ideiUioai^  the  $ame  with  the  word 
providing,  at  the  beginning  of  the  enumeration,  it  most  be  held 
that  the  one  had  truly  no  sort  of  connection  with  the  other ;  and 
that  Uie  last  had  been  introduced,  accidentally  as  it  were,  and 
without  the  least  reference  to  their  common  ongin  and  dose  re* 
lationship— exactly,  in  short,  as  it  would  haye  been  if  the  sen- 
tence had  begun  with  words  of  an  entirely  different  family.  If 
J  could  persuade  myself  to  adopt  these  premises,  I  probably 
should  not  shrink  from  the  conclusion.  But  I  cannot  possiUy 
adopt  them ;  nor  divest  n^self  of  the  conviction  that  provision 
and  providing  are  co-relative  arid  substantially  synonymous 
terms.  For,  after  all,  what  is  a  provision  but  that  which  is  pro- 
vided ?  And  if  reference  is  made  in  the  end  of  a  sentence  to 
**  the  immediately  preceding  proviawn,**  what  can  we  do  but  go 
back  to  the  last  place  where  any  thing  is  expressly  provided? 
And  if  we  find  that  term  used  at  the  beginning  of  the  same  sen- 
tence, must  we  not  conclude  that  it  was  to  it  that  the  reference 
was  made  ?  The  word  provision,  in  short,  is  here  used  plainly 
as  1^  relative,  and  must  be  referred  to  some  antecedent ;  and 
where  can  we  possibly  find  its  antecedent  but  in  the  word  pro- 
viding, which  stands  out  so  conspicuously  in  that  character  ?  I 
despair  of  making  this  plainer. 

But  though  my  own  opinion  rests  mainly  on  this  view  of  the 
case,  I  fear  I  have  now  dwelt  upon  it  with  needless  anxiety ;  since 
I  now  understand  the  dissent  of  the  minority  of  the  Judges  to 
proceed  upon  a  much  narrower  distinction.  The  pursuer,  in- 
deed, still  relies  on  the  argument  that  '*  the  provision  last  above 
written**  can  mean  only  the  last  special  prohibition  in  the  preced- 
ing enumeration— which  is  that  against  altering  the  order  of 
succession.  But  none  of  the  Judges,  I  think,  now  adopt  that 
▼iew ;  the  whole  of  those  in  the  minority  concurring  in  the  opi- 
nion that  the  provision  in  question  does  include  all  the  prohibi- 
tions that  come  after  what  they  represent  as  a  break  in  the  con- 
tinuity of  the  sentence  which  begins  with  *'  providing  and  de- 
claring,** but  cannot  go  back  beyond  that  break ;  or  the  words, 
**  and  it  shall  not  be  lawfhll,**  which  occur  about  the  middle  of 
]the  sentence.  According  to  this  view,  the  fencing  clauses  would 
be  good  as  against  contracting  debt--doing  de^  exposing  to 
eviction — and  altering  the  order  of  succession ;  but  not  good  as 
pigainst  selling  or  disponing— burdening  with  annualrents,  &c. — 
or  letting  on  leases  for  more  than  nineteen  years,  or  with  dimi- 
nution of  rentaL 

The  ground  on  which  I  rely,  of  course,  excludes  both  these 
views.  But  of  the  two,  I  confess  I  think  that  of  the  party 
more  maintainable  than  that  of  the  Judges.  There  was  plainly 
a  certain  plausibility  in  saying  that  every  separate  prohibi- 
tion might  be  considered  as  a  ^vision ;  and  as  it  is  certain 
that  on^  one  (or  the  last  mentioned)  provision  is  adequately 
i^nced,  so  this,  on  a  strict  construction,  should  only  apply  to  the 
last  prohibition  that  had  been  specified.  But  this  plausibility 
is  at  once  lost,  and  the  best  vantage  ground  of  strict  construction 
abandoned,  as  soon  as  it  is  admitted  that  the  one  provision  of 
the  fettering  clauses  may  (and  must  here)  be  held  to  comprehend 
threeor  four  of  the  separate  prohibitions  which  are  set  forth  imme- 
diately before.  Hie  whole  difficulty  of  the  defenders'  case,  it  ap- 
pears to  me,  is  got  over,  when  it  is  conceded  that  the  singular  noun 
**  provision**  does  not,  in  this  resolutive  clause,  truly  mean  one 
only  of  the  preceding  prohibitions,  but  several  of  them ;  since, 
after  that  concession,  it  is  difficult  to  see  what  room  can  be  left 
for  strict  construction  ;  and  impossible  (as  I  think)  to  stop  short 
of  the  whole,  or  to  refuse  going  back  fh)m  the  relative  "provi- 
sion** in  that  clause,  to  the  co-relative  ''providing**  at  the  head 
of  the  enumeration. 

It  will  easily  be  understood,  however,  that  I  am  far  enough 
firom  quarrelling  with  thus  extending  the  sense  of  provision  be- 
yond the  last  preceding  prohibition ;  or  indeed  with  the  grounds 
on  which  the  dissentient  Judges  have  adopted  it.  These  grounds, 
as  most  luminously  stated  to  us  to-day  b^  Lord  Fullerton,  are, 
that  any  other  construction  would  be  obviously  inconsistent  with 
the  terms  of  the  irritant  clause  (which  is  here  combined  with 
the  resolutive  into  one  sentence)  which  distinctly  annuls  ''  all 
&cts,  deeds,  debts  and  obliaements,  in  contravention  of  the  ybre- 
9€ud  provision  :**  whereas  the  separate  prohibition  immediately 
before  written,  being  only  against  altering  the  order  of  succes- 
■ion,  could  never  be  contravened  by  contracting  debt  or  granting 
obligements;  and  that  it  was  therefore  necessary  to  read  the  word 
provision  as  extending  beyond  the  prohibition  last  mentioned,  and 
as  including  some  at  least  of  those  that  went  before.  Now,  in  this 
view  of  the  matter,  in  so  fkr  as  it  goes.  I  cordially  concur.  The 
reasoning,  I  think,  is  unanswerable;  and  my  only  regret  is, 


that  it  is  not  foUowed^oat  to  what  I  moat  bomUy  tUnkiti  1^ 
mate  oonclusioo.  The  meaning  of  proviucm  most  be  earned 
past  the  immediately  preceding  prohibition.  But  the  reuou 
which  necessitate  thia,  seem  to  s2ffi>rd  no  warrant  fer  itoppii^ 
short  at  the  first  additional  words  by  which  they  may  sppear  to 
be  satisfied.  The  "  facta,  deeds,  debts,  and  obligements,"  in  tb 
irritant  clause,  are  undoubtedly  sufficient  to  cover  all  the  prohi- 
bitions in  the  deed ;  and  apply  just  as  well  to  those  that  ooow 
before  that  against  contracting  debt  as  those  that  come  afier. 
And  therefore,  the  whole  question  comes  now  to  be,  whether  tbo 
alleged  pause  or  break  in  the  enumeration  of  these  prohibitioai 
and  the  insertion  of  the  words,  **  and  it  shall  not  be  UvfoD,' 
before  the  last  three  of  them,  be  sufficient  (upon  onv  priacipk  of 
construction)  to  prevent  the  reference  back  to  the  ward  pro- 
viding at  the  beginning?  and  thus  not  only  to  stoltafy  and  ddnt 
the  plain  object  of  the  fettering  clauses  as  they  stand,  but  to  est 
off  and  intercept  a  grammatical  and  substantive  oiMinectioo, 
which  would  otherwise  be  indisputable. 

It  is  to  be  regretted,  certainly,  that  there  should  be  so  mach 
eontrariety  in  our  views  upon  this  part  of  the  questioo.  Bat 
as  the  opinions  from  which  I  dissent  have  now  been  exprened 
in  very  decided  terms,  I  am  bound  in  my  turn  to  state,  that  I 
am  unable  for  my  own  part  to  see  even  a  plausiUe  reasooibr 

ring  into  these  opinions.  In  the  first  place,  the  wordi, "  md 
shall  not  be  lawfidl,**  are  not  used  in  any  other  part  of  t^i 
deed  to  introduce  any  new  or  separate  provision  or  cooditoef 
the  entalL  In  the  next  place,  they  are  not  fitted  to  serre  toch 
a  purpose — not  being  in  themselves  words  initiative  or  of  iotjo- 
duction,  but  copulative  or  of  connection  only ;  and,  finally,  thi 
words  invctriably  used  for  this  purpose  by  this  entailer,  are  tbi 
words  ^  provimng,**  or  *'  providing  and  declaring,**  which  a^ 
cordingly  appear  a  little  ferther  hick,  and  at  the  head  of  tin 
same  aubstantial  enumeration. 

It  is  also  veiy  material  to  observe,  that  the  introdaodon  d 
these  words,  in  the  particular  place  they  occupy,  does  tp- 
pear  to  me  to  be  sufficiently  accounted  for  by  the  tenor  of  the 
passage  to  which  they  are  Immediately  sul^oined.  .  Bj  thit 
passage,  it  is  first  provided  that  it  shall  not  be  lawful  to  sell  or 
dispone  the  lands,  or  to  grant  infeftments,  &C.,  over  tbem,  or 
to  set  tacks  for  more  than  nineteen  years,  or  with  tfimiF'"^ 
of  the  rental — all  palpably  as  parts  of  one  sentence,  under  tbe 
government  of  tfie  word  "  providing^  at  its  head.  But  here  thatn 
unluckilpr  introduced  a  long  parenthetical  qualjfication  of  this  kit 
prohibition,  about  leasing — to  the  effect  that,  if  tlie  former  rati 
could  by  no  means  be  obtained,  then  the  lands  might  be  let  frr 
lower  rents,  provided  that  in  that  case  the  leases  should  notba 
for  more  than  five  years — by  the  introduction  of  which  detiS, 
the  structure  of  the  sentence  was  so  embarrassed,  and  the  sjnlas 
so  long  suspended,  as  not  only  to  make  it  exceedingly  ai^- 
ward,  but  really  hazardous,  in  respect  of  perspicuity,  to  hare 
recuired  at  once  to  the  use  of  the  brief  connecting  partideiof 
'*  or**  or  '*  nor,**  as  in  the  first  part  of  the  passage ;  and  therefore, 
carefuUy  avoiding  the  use  of  **  providing  and  declaring^  iXoC  OJ 
other  words  ever  used  in  the  deed  to  head  sentences,  or  intro- 
duce new  or  separate  provisions,  the  entailer,  merely  to  complett 
and  connect  the  inchoate  list  of  prohibitions,  goes  on  to  nVi 
**  and  it  shall  not  be  lawfull**  to  let  feu -duties  run  in  arrear,  «r 
to  contract  debt^  or  to  alter  the  order  of  succession ;  and  then 
immediately  subjoins  to  tliis  completed  and  truly  unbrokea  eoB- 
meration,  the  resolutive  and  only  irritant  clause  which  tbe  deal 
contains,  directed,  the  one  against  all  contraveners  of  *'  the  pro- 
vision inunediately  above  written,**  and  the  other  agaiast  iQ 
fiuits,  deeds,  debts,  and  obligements,  in  contravention  oftbe  mo^ 

Taking  tiie  whole  passage,  then,  together,  f^om  providiagit 
the  beginning  to  provision  at  the  end,  I  must  say  that  I  we  °^ 
thing  in  the  mtermediate  occurrence  of  the  words,  "anditthsu 
not  be  lawftill,**  to  break  the  substantive  conUnuity  of  the  list  a 
prohibitions  (which  is  certainly  broken  by  nothing  else)  asd,ai 
if  by  the  interposition  of  a  non-conducting  body,  to  prevent  tto 
natural  coalescence  of  the  related  words,  wmch  stand  out  is 
such  prominent  relief  and  visible  correspondency  at  its  two  ex- 
tremities. Nor,  indeed,  would  it  be  easy  for  me  to  ima^  *V 
more  flagrant  example — ^not  of  a  strict,  but  of  a  c^Hicioot  lod 
palpably  unnatural  construction — than  that  which  would  Uoi 
divide  an  unbroken  enumeration  of  six  prohibitions  (for,  isas- 
putably,  there  is  nothing  but  prohibitions  in  the  whole  paasg) 
into  two  a^Murate  provisions ;  the  first  beginning  with  the  ««d 
providing,  and  containing  three  of  tlie  prc&bitioDS,  bntibllowfl 
up  (on  this  view^  by  no  declaration  or  sanctjon  with  ''^B''^ 
them;  and  the  other  (containing  the  other  three)  having  no  o^ 
Digitized  by  V3l^^V  IC 
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words  of  introductioD  at  inrariablj  precede  the  mention  of  se- 
panite  proyisions  in  this  instrument,  but  folloired  u^  by  fet- 
tering clauses  directed  generally  against  "  the  proyision**  last 
above  written,  and  describing  the  d^s  to  be  annulled  in  terms 
amply  sufficient  to  comprehend  violation  of  the  whole  six  pro- 
hibitions specified  after  the  word  ^  providing."  And,  therefore, 
and  on  the  whole,  adhering  strictly  to  the  rule  of  looking  to  the 
context  and  relative  passages  of  the  deed,  only  for  ascertaining 
the  sense  in  which  the  particular  fettering  words  are  actually 
used,  and  not  for  indications  merely  of  a  purpose  to  fetter,  I 
cannot  hesitate  in  concurring  with  the  majority  of  the  Consulted 
JudgM. 

After  what  was  observed  by  your  Lordship  at  the  beginning 
of  this  day's  advising,  I  need  scarcely  say  that  I  do  not  feel  that 
we  are  in  the  least  embarrassed  in  the  course  we  are  about  to 
adopt  by  the  decision  in  the  case  of  Ardovie.  The  question 
which  we  are  now  to  determine  neither  did  nor  could  arise  in 
that  case;  as  Uiere  were  there  not  only  five  or  six  separate  Pro- 
visions in  the  deed  (the  fettering  clauses  being  cleariy  limited 
to  one  only^  without  any  means  of  ascertaining  which  was  in- 
tended,— whether  the  last,  the  first,  or  the  midst ;  but  the  Ptb- 
hUjititms  themgelvet  were  arranged  under  three  several  groups  or 
classes,  each  introduced  by  the  appropriate  words  **  providing" 
or  **  dedaring."  One  Judge,  indeed,  took  occasion  to  express 
an  opinion  upon  such  a  case  as  has  now  occurred  ;  but  this  was 
obiter  only,  and  hypothetically ;  and  to  that  opinion,  at  least  in 
BO  far  as  it  might  have  appUed  to  the  present  case,  I  do  not 
understand  that  he  now  adheres. 

The  Court  prononnced  the  following  interlocutor : 

''  In  eonformity  with  the  opinions  of  the  m^ority  of  the  Con- 
sulted Judges,  Sustain  the  defences,  assoilzie  the  defenders  from 
the  whole  conclusions  of  the  coigoined  actions,  and  decern :  Find 
the  de&nden  entitled  to  expenses ;  allow  an  account,"  Ac 

Authorities  for  Pursuers. — Speid  ».  Speid,  (Ardovie  entail) 
ilst  Feb.  1837;  F.  C.  Morehead  v.  Morehead,  (Herbertshire 
entail)  Slst  Bfarch  1835 ;  1  Sh.  and  M*L.  p.  29.  Liang  o.  Lang, 
(Overton  entail)  16th  Aug.  1839  ;  M'L.  and  R.  p.  894s  Lock- 
hart  V.  Lockhart,  (Castlehill  entail)  20th  May  1841 ;  3  1).  B. 
and  M.  904.  SincUir  v,  Sinclair,  (Ulbster  cntaU)  26th  Feb. 
1841;  3  1).  B.  and  M.  636.  Murray  v.  Murray,  (Duntreath 
entail)  19th  March  1833;  House  of  Lords.  Brown  v,  Murray 
M'Oregor,  (Elibank  entail)  15  D.  B.  and  M.  837,  and  S  Sh.  and 
M'L.  4.  BarcUy  v.  Adam,  (Blairadam  entail)  18th  Mav  1821. 
Sluurpr.Sharp,(Hoddamentsul)  18th  April  1835;  House  of  Lord% 
Jurist,  voL  viL  p.  518.  Home  v,  Rennie  (Baillielisk  entail)  1 3th 
March  1838;  House  of  Lords.  Thomson  v.  Boswell,  (Banchory 
entail)  1st  March  1839  ;  House  of  Lords.  Henderson  r.  Hen- 
derson, (Earlshall  entail)  21st  Nov.  1815;  F.  C.  Brairaer  v. 
Bethune  (Balfour  entail)  18th  Jan.  1839 ;  D.  B.  and  M.  Sta- 
tute 1685,  c.  22.  Ersk.  lit  8,  25.  Dallas's  Styles,  part  v.  voce, 
•*  Real  Rights,"  2d  ed.,  p.  535,  e«  «e<7.  Juridical  Styles,  voL  I 
pp.  51,  52,  1st  ed.  Bellas  System  (^  Deeds,  p.  14,  e(  t6q.  p.  99, 
H  seq,  1st  ed.  Do.  voL  v.  p.  99,  3d  ed.  (Blairhall  entain  M. 
15,473.  Anstruther  v,  Anstruther,  18th  Aug.  1843;  2  Bell's 
App.  p.  242-3.  Stair,  iL  3.  59  ;  and  iv.  18,  6.  1  Bell's  Com. 
5th  ed.  p.  45.  Dingwall  v.  Dingwall,  (Rainniestown  entail) 
fi6th  Feb.  1842 ;  4  D.  B.  and  M.  p.  823.  Stair,  i.  14,  6 ;  and  iv. 
18,  7.  More's  Notes  on  Stair,  p.  183,  184.  Ersk.  iiL  8,  29. 
£dnionstone  r.  Edmonstone,  (Duntreath  entail)  24th  Nov.  1769; 
M.  4409;  and  House  of  Lords,  15th  April  1771;  M.  4411. 
Kcr  V.  Duke  of  R6xburffhe,  Nov.  and  T>ec.  1813;  2.  Dow,  p. 
<10.  Steel  V.  Steel,  rBaldastard  entail)  June  1817 ;  5  Dow,  p. 
83.  Douglas,  Ac  v,  QUusford,  (Dugaldston  entail)  10th  June 
1 825 ;  1  W.  and  S.  339.  Stewart  v.  Fullarton,  16th  July  1830 ; 
4  W,  and  S.  pp.  212,  237,  238.  Lumsden  v.  Lumsden,  18th 
Aug.  1843;  Jurist,  vol.  xvi.  p.  48.  Brown  i?.  M'Gregor,  1 1th 
Mardi  1837 ;  F.  C. ;  and  12th  Feb.  1838,  House  of  Lords.  Thom- 
soo  r.  Milne  or  Wyse,  27th  Feb.  1839;  F.  C.  Bruce  v.  Bruce, 
(Tillicoultry  entail)  15th  Jan.  1779;  M.  15,539.  Mill  v.  Cathcart, 
(CarbistOQ  entail)  12th  Feb.  1799;  M.  15,471.  1  Bell's  Com. p. 
45.    Erskine  v.  Srskine,  14th  Feb.  1758 ;  M.  4406. 

Authorities  for  Defenders.— Sandford  on  Entails,  2d  ed.  p. 
103»  tsd  cases  there  dted.  Monypenny  v,  Campbell,  16th 
Aug.  18$9 ;  M<L.  and  R.  898.  Barcky  p.  Adam,  (Bkuradam 
entail)  18th  Mnj  1821 ;  1  Shaw's  App.  p.  24.  Morehead  r. 
Uonhmd  31st  March  1835;  1  Sh.  and  M*L.  p.  29.  Speid  r. 
G/pMt  sf  9un%  Syme  o.  Dickson,  (Bhurhall  entail)  27th  Feb. 
tnrt  IL  15,471  Steel  o.  Steel,  yin^nra.  5  BeU  on  Deeds, 
M,  iff  f €|  ItO.    IMngwail  v.  DingwaUi  ut  evpra.    Lumsden  v. 


Lumsden,  ut  mtpra,  Douglas  p.  Glassford,  ut  mra.  Brown  v. 
MK>regor,  ut  eupra,  Mon3rpenny  v.  Campbell,  (Strathbrock 
entail)  16th  Aug.  1839 ;  M*L.  and  R.  p.  898.  Murray  v.  Murray^ 
ut  BvprcL    Lang  v,  Lang,  ut  supra. 

Lord  Ordinary^  Ivory. — For  Ladif  Bmrd  Preston,  and  Dr 
PurseWs  Trustees,  Butherftird,  Deas;  Alexander  Smith,  W.S., 
Aqent. — For  Andrew  Clarke^  Esq,,  Solicitor-General  (Anderson), 
Alex,  a  Cook ;  W.  and  J.  Cook,  W.S.,  Agents,— For  UonourailU 
John  Kennedy,  F.  L*  Maitland  Heriot ;  James  Carnegie,  junior, 
W.S.,  AgenL—^.  O^ifc.— [J.C] 


28/A  Janwxry  1845. 

Sbcokb  Drvisioy. — (F.L.M.H.) 

No.  74. — ^WiLUAM  Galloway,  Reclaimer^  v.  Edwukp 

ScBiYENS,  Mespandent, 

Process— Statute  6  and  7  Will  IV.  c.  56,  §  10— Act  of  Sederunt 
24th  December  1838,  §  14 — Cessio  Bonorum— Reclaiming 
Note — ^Boxing — T%e  Court  rmUed  an  ohjtctum  that  a  reclaim^ 
ing  note  in  a  cessio,  whiA  haabeen  sent  to  the  Lord  Ordimay  on 
the  bUls  during  the  vacation,  had  not  been  boxed  to  the  Court  tiU 
a  fortnight  after  its  meeting, 

Edward  Scrivens,  spirit-dealer  in  Dundee,  in  Jane 
1 844,  presented  a  petition  to  the  Sheriff  of  Forfarsbirei 
praying  to  be  found  entitled  to  the  benefit  of  cessio. 
The  petition  was  opposed  bj  the  reclaimer,  who  was 
one  of  his  creditors.  The  Sheriff-substitute  found  him 
entitled  to  the  benefit  thereof.  The  Sheriff-depute  re* 
fused  the  prayer  of  a  reclaiming  petition  for  Grallowaji 
and  adhered  to  the  Sheriff-substitute's  interlocutor. 
Galloway  reclaimed  to  the  Court. 

PatUsoHj  for  the  respondent,  objected  that  copies  of 
the  reclaiming  note  had  not  been  boxed  in  sufficient 
lime.  The  reclaiming  note  being  presented  during  the 
recess,  on  3d  January,  had  been  transmitted  to  the  Bill- 
Chamber  clerk,  in  terms  of  the  statute  6  and  7  WilL 
iv.  c.  56,  sec.  10.  The  statute  directs  that  if  the  pro- 
ceedings have  not  been  brought  to  a  termination  be* 
fore  the  Lord  Ordinary  on  the  bills,  the  cause  shall  be 
enrolled  before  the  Inner'-House ;  and  the  act  of  sede- 
runt 24th  December  1838,  sec.  14,  directs  that  such 
reclaiming  notes  "  shall  be  boxed  to  the  Judges  on  the 
meeting  of  the  Court."  Yet  here  the  reclaiming  note 
had  not  been  boxed  till  the  27th  January,  a  fortnight 
after  the  meeting  of  the  Court. 

Maitland  stated,  that  the  process  had  been  borrowed 
up  and  kept  by  the  opposite  party,  so  that  the  appendix 
could  not  be  prepared  sooner ;  and  that  the  papers  had 
been  boxed  in  due  time. 

Lord  Justice-Clerk,—!  am  as  much  averse  to  depart  from  tha 
forms  of  process  as  any  one^  where  these  are  distinctly  laid  down. 
But  here  there  is  no  specific  time  fixed.  The  act  of  sederunt 
says  the  reclaiming  notes  shall  he  hoxed  on  the  meeting  of  the 
Court  I  cannot  see  any  such  departure  from  the  form  in  tills 
case  as  to  justify  us  in  refrising  this  reclaiming  note.  Th« 
Court  must  see  tiim^  is  no  unreasonable  delay  ;  and  I  do  not 
think  there  has  been  such  here. 

Lord  Moncreiff, — ^I  do  not  think  we  can  refuse  this  reclaiming 
note ;  but  perhaps  the  act  of  sederunt  requires  amendment,  and 
might  be  made  more  specific 

The  Court  repelled  the  objection,  and  sent  the  re- 
claiming note  to  the  rolL 

Act  Maitland;  Wotherrooon  and  Mack,  W.S.,  Apents.—Ak, 
Pattitan ;  Gahms  and  MofflU,  Agents.-^T.  C%rX^HT.L.M.H.] 
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29th  January  1845. 
First  Dmsios,^J,C.) 
No>  75. — WrLLiAM  Crawfurd  of  Carfeburn,  Eaquirct 
Comptm-er^  v.  Cra\tfobd'3  CftEDitORa,  and  otherB, 

FroceB9 — Mu]ti|ilepomding — A  partjf  who  altegtd  that  He  wfjs  in- 
tere^td  in  a  muitipkpoindinfj,  in  rf^t^i^rt  of  various  rit/hu  and 
timm*  «f)^  the  fund  in  tnerJui,  projio^d  to  gist  himseff  na  a  eofl- 
irndSetar  to  ali  the.  claimants  in  the.  process^IIeM  Uiaty  whiU  it 
IMW  competent  far  the  part^^  if  ht  could  instruet  attg  chun^  to 
tntet  (wpenramcf.  as  u  daimant^  the  propastd  cQtHpewnance  umt 
amma&m  and  incotf^tenL 

A  process  of  mulliplepoinding  was  raised  on  1 8th 
June  1828,  in  name  of  the  late  Mrs  Crawford,  as  exe- 
cutrix of  lier  hiiaband,  t!ie  deceased  John  Crawford  of 
Broadlandsj  and  by  Mr  JilXachlan,  merchant,  Port- 
Glasgow,  m  her  factor,  against  the  creditors  and  famOy 
of  Mra  Crawford'^  deceased  husband,  in  order  that  tlie 
various  claims  of  parties  against  the  deceased  miglit 
be  properly  adjust^Kl  and  settled. 

In  this  process  various  claims  were  given  in,  by  al- 
leged credilora  of  the  deceased  John  Crawford,  and  after 
aundry  proceedings,  Mrs  Crawford,  the  raiser,  died,  on 
1 3  th  Octobe  r  1 840 .  Sh  e  le  ft  a  trus  t-disposi  ti  on  and  sc  t- 
llement,  dated  17th  April  1839,  with  relative  codicilj 
whereby  she  appointed  certain  persons,  and,  inter  aiioSy 
James  Arthur,  M.D.,  Edinburgh,  to  be  her  trustees 
and  executors,  subject  to  a  declaration  that  those  only 
who  were  in  Britain  should  be  qualified  to  act. 

The  claimants  in  the  mulliplepoinding  raised  a  sum- 
mons of  wakening  and  transference  against  the  trustees 
of  ilra  Crawford,  in  which  decree  was  pronounced  on 
IStli  June  1843 J  conform  to  the  conclusions  of  the  sum- 
monsp 

All  the  other  trnstees  being  abroad,  Dr  Arthur  be- 
came the  only  trustee  qualifted  to  act  under  JMrs  Craw- 
ford^s  settlement,  Dr  Arthur  subsequently  assumed 
Mr  H,  D.  Hill,  W;S.,  to  be  a  trustee  along  with  hijn, 
under  the  pov?ers  in  the  deed  of  settlement,  and  ulti- 
mately renounced  his  own  office  as  trustee- 
After  the  multiplepoinding  had  been  wakened,  Mr 
Crawfurd  of  Cartsbum  gave  in  a  minute  proposing  to 
d§t  himp^lf  as  a  party  to  the  process,  for  the  purpose  of 
appearing  as  a  contradictor  to  these  alleged  creditors, 
and  bringing  under  judgment  of  the  Court  such  objec- 
tions as  he  thought  to  lie  agatnstt  their  claims.  His 
title  to  appear  in  this  character  and  for  this  purpose 
^m  he  rested  upon  certain  deeds  said  to  be  executed  in  his 

^H  favour  by  Mrs  Crawford,  and  other  parties  interested  in 

^H  the  deceased  John  Cniwford'=3  estate — upon  ceilain  as- 

^H  dgnalions  which  he  alleged  he  liad  obtained  to  debts 

^H  against  the  estate — and  upon  his  own  and  his  children's 

^H  interest,  jure  mai^iti  and  otherwise,  in  the  portion  of  his 

^H  late  wife,  ^irs  Jane  Crawford,  one  of  the  deceased 

^V  John  Crawford's  daughters. 

^M  The  proposed  compearance  of  Mr  Crawfurd  was  op- 

^A  posed  by  all  the-parties  to  tlie  multiplepoinding,  on  the 

^M  ground  that  it  Wi\s  incompetent,  and  that  Mr  Crawfurd 

^K  had  no  interest  in  the  fund  in  metlio, 

^H  The  Jjord  Ordinary  reported  the  point  for  the  de- 

^V  eision  of  the  Court. 

^^L  At  advising^ 

^^r  fjard  JtiAtirf-Genfrttl—On  cottiid*?rinf  the  molten  and  goring 

^H  Mr  Cr^wt\ird  credit  fur  si)  hiii  BtatcmGiits,  I  do  not  think  we 

^H  cfiti  aUow  him  to  9191  himself  in  the  ehiiracter  which  h«  wishei 


to  assume  in  thii  multipIepomdiDg.  He  cj^nnat  appear  in  dilj 
proccEifl  except  ha  a  claimant,  elttier  as  tlie  assignee  of  cfie- 
ditors,  on  *  title  from  them  in  proof  of  this  aasignatioa  is  hb 
favour,  or  as  a  claimant  upon  the  residue.  Ai  a  claimant,  m 
either  of  those  grounds,  he  can  appear  and  ol^ecl  for  bii  lui^^ 
ruat  to  the  claims  of  the  oilier  parties  to  tlie  process.  Farther 
than  as;  a  claimant^  he  has  no  right  or  legitimate  tnterett  to  sik 
to  interfere  in  this  process.  It  is  therefore  out  of  the  qnjestkn 
for  him  to  a^ik  us  to  giire  him  a  position  in  thia  depending  pro. 
oesa — a  position  as  controller  general  or  objector  general— wfiidis 
was  never  heanl  of,  in  our  lair,  till  now.  And  we  are  asked  la 
aUow  him  to  take  tliia  anomalous  posiiion  in  Tirtue  of  ceriik 
ftlleged  rights  and  interests  in  the  fund  in  m^dio^  which  th^ndvr 
claimants  deny  that  he  Ims.  Upon  these  matters  it  ia  iwt  ftf 
tis  t4>  give  a  collateral  opimon,  either  on  one  dde  or  other,  i*i 
otxlcr  to  oomc  to  a  decision*  'T1n?se  matters  can  he  iarectigMlfft 
in  proper  form.  But,  in  short,  it  is  quite  clear  that  Mr  Ct%* 
furfl  can  only  appear  in  this  process  in  the  ordinary  way. 
Lords  Mucken^ie^  FuJitrt^n  and  Jeffrey  concurred* 

The  Court  aceordingly  pronounced  the  folio wiiig  in- 
terlocutor : 

"In  roapect  it  fa  competent  to  William  Crawfkrd  to  eiit«r ap 
pearance  as  a  clidmant  in  the  muUiplepoinding,  f  eflift  Ite 
mutiun  madf  for  lilm  in  the  re- revised  minuttv  and  dccc-mi  ¥U 
the  said  William  Crawfurd  liable  in  the  oijjenges  of  tlie  diisii* 
siou  occasioned  by  the  said  motion^  both  before  the  Lord  Orfi* 
nary  and  in  the  Inner- House;  and  remit  the  caee  to  thif  Loii 
Ordinary^  in  order  that  hii  Lordship  may  get  the  a^^cyyimtft  dl 
the  expense  taxed,  and  proceed  further  in  the  causa  ss  t&  hiai 
shall  ^tocm  just." 

LQrd  Ordinary,  ^I  array, — For  Mr  Crm^urd,  Peany ;  Thotoaa 
Eankea,  S.S.C,  Agtnt.^For  Crawfard*^  General  Crti&NrXfla^' 
J.  and  W.  JolUe,  W.S,,  AgfHt^.—Foi  Dr  Arthur,  Shaw  ;  jTa 
Macrae,  W.S^  Aaent — For  H.  D.  II ill  T,  Mackenzie;  ^ 
AgtnL—yil.  C/erf,— [J.C] 
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29^  Janmrtf  1845< 

FiasT  DivisiOK.^J.C.) 

No,  76- — John  Mackay,  Suspender^  t?.  RoBEjtr  Pat 

TERsoN   and  Company,   and   Mandatoht,   lU^atk- 

dents. 

Principal  and  Agent — ^Proof— Bill  of  Exchange — ^*lmth  of  Pirfy 
—  Circufii£tan^fA  wher^^  in  a  susiKmti^n  of  a  charyr  on  a  AnB^  nt 
susptnder  had  nverred  and  referred  to  the  oath  of  the  cAar^ir$  p« 
coHttmrciui  htmsej  nnd  of  thttr  (rttveUer^  an  arrangement  i 
him  teith  the  trtiveihr,  icherehi/  another  bill  had  lt$cn  onEn£ 
sntpendety  on  condition  that  diliQcnte  should  not  6e  &IM  «^ 
charged  ott ;  and  that  the  new  bdl  had  hem  transmittai  ly  t 

vdkr  to,  (iTul  held  fiy  the  charmrs  *  and  certain  facts  ««  ft> 

ta^tmtHt  having  been  proved  hy  the  oath  of  the  tnietller — liM^ 
the  oath  of  the  chargers  ought  to  be  tal^n^  and  the  r^/b 
hafij^texL 

John  Mackaj,  silk-nierccr,  Glasgow,  gmntod  a  liK 
for  £54.  0.  4,,  dat«d  I  si  8opt  ember  1342,  and  pajalife 
three  months  after  date,  to  lloben  Patterson  and  Coin- 
pan  y*  merchants,  Bradford.     This  bill  liecame  due  on 
3d  Dccemher  foU owing.     Mackay  ha^ng  failed  to  iv 
tire  it,  he  received  a  charge  of  payment  thereof  at  t!i 
instance  of  Patterson  and  Company,  and  of  John  Bur 
net  J    writer  in    Glasgow,    their  mandatory.     Min*kft 
susfKMided,  on  the  ground  that,  six  days  befoi*e  tin?  bill 
became  due,  he  had  proposed  to  Rol>ert  Pattiii?^ii,  tlur 
traveller  of  Putteraon  and  Compan_v,  ihat  tlie  Kill  sb^tu' 
be  renewed,   and  that  Pattinson  had  aissenicd  lo 
proposal ;  That  the  traveller  had  omitted  to  eoitiinuq 
cate  this  arrangement  to  the  chargers^  or  thai  iIm 
failed  to  recognize  it ;  Tliat,  meanwhile,  on  SOt 
vember  1842,  the  chargers  had  rendei'ed  (heiri 
at^count,  amounting  to  £34*  15.  11*,  to  tlie  mis 
and  enclosed  in  the  letter  transmitting  it  m  i 
which  the  suspender  was  requqstt»d  to  fiUjim'l 
amount  of  the  accciQft|iti»db^lc^|pOiD^Mf  i 
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from  Ist  December :  That  on  5  th  December,  and  after 
the  bill  charged  on  had  been  dishonoured,  the  traveller 
had  again  waited  on  the  suspender  to  request  him  to 
take  it  up,  when  the  suspender  told  him  that,  in  con- 
sequence of  the  prior  arrangement,  he  had  made  no 
provision  for  it,  but  if  his  constituents  would  retire  it, 
he  would  give  them  a  renewal  in  the  form  of  a  bill  for 
the  united  amount  of  the  old  bill  and  of  the  account 
rendered  on  30th  November,  payable  at  two  months 
date,  with  the  security  of  Mr  John  Stitt,  lace-merchant 
in  Glasgow :  Th^t  the  traveller  agreed  to  this,  and  took 
a  bill  payable  two  months  after  date,  for  £89.  5.  3., 
being  the  nett  amount  of  the  bill  charged  on  and  the 
account  rendered,  and  signed  by  the  suspender  and 
Mr  Stitt:  That  the  bill  was  made  payable  at  two 
months  instead  of  three,  which  was  the  period  of  cre- 
dit for  the  account  of  £34.  15.  11.,  and  Mr  Stitt 
added  as  a  security  for  the  united  amount  of  both 
debts,  solely  on  the  ground  that  the  payment  of  the 
bill  charged  on  was  to  be  postponed  for  two  months ; 
and  that  the  new  bill  was  taken  by  the  traveller  on 
that  footing,  and  transmitted  to  Patterson  and  Com- 
pany. These  &cts  the  suspender  offered  to  refer  to 
the  oath  of  the  chargers,  or  of  Pattinson,  their  traveller. 
The  chargers  admitted  that  they  held  the  bill  for  £89. 
53.  dd.,  but  added  that  it  was  held  in  security  for  pay- 
ment of  the  bill  charged  on,  and  the  account  for  £34. 
los.  lid. 

The  Lord  Ordinary  on  the  bills,  before  answer,  sus- 
tained the  suspender's  reference  to  oath,  granted  com- 
mission, and  appointed  the  chargers  and  their  traveller 
to  depone. 

Pattinson,  the  traveller  of  the  chargers,  was  accord- 
ingly examined,  and  deponed  that  the  suspender  asked 
him  to  get  a  renewal  of  the  bill  charged  on  ;  that  he 
submitted  that  request  to  the  chargers ;  that  they  had 
written  to  him  a  letter  which  he  received  the  day  the 
bill  charged  on  fell  due,  refusing  to  accede  to  it ;  that 
he  called  on  the  suspender  that  day  to  intimate  this ; 
that  the  suspender  had  subsequently  given  him  a  bill 
for  £89.  5.  3.,  at  two  months,  including  the  amount  of 
the  bill  charged  on  and  the  account  of  £34.  15.  11., 
and  that  three  months'  credit  was  allowed  on  that  ac- 
count.    He  farther  deponed, 

"  Being  interrogated  for  what  purpose  wa|  the  bill  for  X89.  5.  3. 
given  to  me,  I  answer,  it  was  given  to  me  as  a  security  bill,  for 
the  sum  in  the  bill  charged  on,  and  the  amount  of  the  montblpr 
account  rendered  by  the  chargers,  before  referred  to ;  and  it 
was  a  condition  mentioned  between  the  suspender  and  me  that 
this  bill  of  £89.  5.  3.  was  not  to  he  discounted  by  the  chargers, 
but  was  to  remain  in  their  hands  as  security,  and  that  another 
bill  should,  on  demand,  be  given  by  the  chargers,  without  any 
other  name  to  it  than  his  own,  payable  at  the  same  tinie  and  for 
the  same  amount,  which  might  be  discounted  by  the  dhargcrs — 
they  at  the  same  holding  the  said  security  bill  with  Stitt  as  an 
obtigant,  as  a  guarantee  for  the  payment  of  the  other.  All  this, 
however,  was  understood  as  being  dependent  upon  the  consent 
of  the  chargers,  and  if  the  chargers  should  agree  to  the  arrange- 
xnont,  the  original  bill  of  £54.  9.  4.  was  to  be  given  up  to  the 
snspcmder,  and  the  new  bill  in  his  own  name  alone  for  £89.  5s. 
3d.  got  firom  the  suspender.  I  wrote  to  the  chargers,  inclosing 
in  my  letter  the  bill  given  me,  wkh  the  suspender  and  Stitt  as 
obligmats,  mentioning  the  said  proposition,  but  I  have  not  re- 
taio^  any  copy  of  my  letter.  I  had  an  answer  from  the  chargers, 
Btatiiu^,  that  thev  had  made  k  communication  on  the  subject  to 
their  law-agent  in  Glasgow,  Mr  Burnet,  and  that  they  had  sent 
the  bBl  Irt'  the  raspender  and  Stitt  to  him.  Interrogated,  if  it 
was  BOft  UM  nndecstanding  of  the  suspender  and  of  myself  that 
Iba  9Qtpndf^f§  advantage  under  the  said  propositioii  was  the 


getting  of  two  months  additional  time  for  payment  of  the  origi- 
nal biU  charged  on?  [This  question  was  ol]jected  to  fbrthe 
chargers,  as  not  being  relevant]  The  question  being  repeated, 
I  answer  that  our  understanding  was,  that,  by  the  acceptance  of 
the  said  proposition,  the  suspender  would  have  the  advantage, 
mentioned  in  the  interrogatory." 

The  report  of  the  commission  on  which  this  deposi- 
tion was  taken  wad  produced  by  the  suspender,  with  a' 
note,  stating  that  as  the  traveller's  deposition  proved 
the  arrangement  on  which  the  bill  for  £89.  5.  8.  was 
given,  and  as  the  chargers  admitted  that  they  held  that 
bill,  the  suspender  had  proved  all  that  was  necessary 
for  his  case. 

At  passing  the  bill,  the  Lord  Ordinary  pronounced 
the  following  interlocutor : 

"  25th  January  1843. — The  Lord  Ordinary  having  considered 
the  note  of  suspension,  and  answers,  and  productions,  with  tha 
oath  of  Robert  Pattinson,  the  traveller  of  the  respondents,  taken 
in  terms  of  Lord  Jeffrey's  interlocutor  of  29th  December  last, 
finds  it  proved  by  said  oath,  that  when  the  bill  or  promissory- 
note  for  £89. 5.  3.,  with  John  Stitt's  name  thereon,  was  granted; 
it  was  delivered  to  the  said  Robert  Pattinson,  acting  for  the  re- 
spondents, upon  the  condition  that,  if  the  respondents  should,  by 
taking  it,  agree  to  the  arrangement  which  liad  been  made,  the 
prior  bill  for  £54.  9.  4.,  now  charged  on,  was  to  be  given  up 
to  the  complainer,  and  the  other  bill  or  promissory-note  men- 
tioned in  the  oath,  for  £89.  5.  3.,  with  the  complainer's  name 
alone  on  it,  was,  for  the  purpose  tliere  also  mentioned,  to  be  pro- 
cured from  him,  and  sent  to  the  respondents,  and  that  it  was 
understood  that,  by  the  acceptance  of  said  arrangement,  the 
complainer  would  have  the  advantage  of  getting  two  monUia 
additional  time  for  payment  of  the  bill  charged  on  ;  and  that 
the  terms  of  said  arrangement  were  communicated  by  the  said 
Robert  Pattinson  to  the  respondents,  and  the  first  mentioned 
promissoiy-note  for  £89.  5.  3.  at  the  same  time  transmitted  to 
them  :  Finds,  that  without  having  intimated  any  rejection  of 
said  arrangement,  and  while,  on  the  contrary,  the  said  promissory- 
note  for  £89.  5.  3.  was  retained  by  the  respondents,  and  long 
before  the  expiry  of  the  additional  two  months  which,  according 
to  the  arrangement,  the  complainer  was  to  have  to  pay  the  bill 
for  £54.  9.  4.,  viz.,  on  the  10th  December  last,  the  respondents 
gave  the  charge  to  the  complainer  for  payment  of  that  bill,  of 
which  the  present  note  of  suspension  has  been  presented ;  and 
finds,  that  while  the  said  charge  is  insisted  in,  no  unconditional 
offer  has  been  made  to  return  to  the  complainer  the  said  pro* 
missory-note  for  £89.  5.  3.,  on  which  the  said  John  Stitt  stands 
as  an  obligaut,  but  only  a  qualified  and  conditional  offer,  as 
stated  at  the  conclusion  of  article  4  of  the  respondents'  statement 
of  facts,  and  in  their  Glasgow  agent*s  letter  to  the  complainer 
of  the  1 5th  December :  Therefore  passes  the  note  of  suspension.** 

A  record  having  been  closed  in  the  suspension,  the 
suspender  pleaded — ^That  the  oath  of  the  chargers*  tra- 
veller was  conclusive  to  shew  the  arrangement  on  which 
the  bill  for  £89.  5.  3.  had  been  granted  by  the  suspen- 
der ;  that  the  chargers  had  taken  that  bill,  adopted  the 
arrangement  thereby,  and  consequently  had  lost  all 
right  to  enforce  the  bill  on  which  the  cliarge  had  been 
given ;  that,  at  all  events,  the  chargers  could  not  re- 
pudiate the  arrangement  without  returning  the  bill  for 
£89.  5.  3. 

The  respondents  pleaded — ^That  the  reference  to  oath 
was  not  exhausted,  inasmuch  as  it  did  not  prove  that 
their  traveller  was  entitled  to  make  the  arrangement 
alleged  by  the  suspender,  or  that  they  had  taken  the 
bill  on  the  footing  of  that  arrangement 

The  Lord  Ordinary  pronounced  the  following  inter^ 
locutor : 

"  6th  July  1844. — Having  heard  parties'  procurators,  Finds  the 
oath  afllrmative  of  the  reference :  Suspends  the  charge  MtrnpUciter, 
fod  decerns :  Finds  the  suspender  entitled  to  expenses ;  allowi 
an  account  thereof  to  be  given  in,  and,  when  lodge^  remits  the 
sam&  to  the  auditor,  to  tax  and  repoiJJfeed  by  VjO^V  l^ 
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The  chargers  reclaimed.    At  advising, 

Lord  JuMtioe- General — I  think  that  before  deciding  this  case, 
we  must  make  a  remit  to  take  the  oath  of  the  chargers,  and  ex- 
haust the  reference,  as  originally  allowed* 

Lords  Mackenzie  and  Jeffretf  concurred. 

Lord  FuOerton, — I  cannot  agree  with  jour  Lordships.  I 
confess  I  think  the  Lord  Ordinary  right,  llie  traveller  or  agent 
of  the  chargers  had  power  to  make  an  arrangement  to  the  elbct 
of  binding  the  principals.  We  have  the  arrangement  which  he 
made  contained  in  his  deposition.  We  find  that  his  prindpala 
took  this  bill.  The  question  raised  by  the  chargers  is,  on  what 
footing  they  kept  it?  But  there  arises,  I  think,  a  previous  ques- 
tion in  law,  viz.,  whether  the  principal  is  not  bound  bv  the  acts  of 
bis  agent?  Can  the  principal  say  **  I  am  not  bound  by  the  act 
of  my  agent  ?  I  took  this  bill  from  him  on  a  different  explana- 
tion and  understanding  fh>m  that  which  had  passed  between  my 
agent  and  the  debtor."  I  do  not  think  that  that  is  relevant. 
Ajid  therefore  I  think  that  which  is  proved  by  the  oath  of  tibe 
chargers  sufficient  to  negative  their  claim. 

The  Court  pronounced  the  following  interlocutor : 

^  Remit  to  the  Lord  Ordinary  to  take  Uie oath  of  the  chargers; 
reserving  all  questions  of  expenses." 

Lord  Ordinary^  Wood.— For  Suspender^  Currie:  Thomas  Sprot, 
W.S.,  Agent, — For  Respondents,  Moncreiff:  Charles  Fisher, 
8.S.C.,  Agent— W.  C&rit.— [J.C] 


2dth  January  1845. 

Second  Division. — (F.L.M.H.) 

No.  77. — ^William  Gobdon,  Parmer^  v.  The  Hon. 

Alexander  Gobdon  and  others,  Defenders. 

Process— Statute  6  Geo.  IV.  c.  120,  §  10— Compearance— 
Abandonment  of  Action — Where  the  parties  to  a  case  in  which 
a  record  had  been  dosed,  and  cases  ordered  to  be  reported  to 
the  ^  Court,  presented  a  joint  note  craving  leave  to  abandon  the 
action,  the  Court  refused  to  allow  a  party  then  to  enter  cq)pear» 
once  who  had  been  called  as  a  defender,  but  who  had  not  enterea 
tqipearance  previously, 

William  Gordon  of  Fivie  sold  a  portion  of  that  estate 
to  the  Honourable  Captain  W.  Gordon,  for  the  purpose 
of  trying  the  validity  of  the  entail  affecting  it.  Cap- 
tain Gordon  presented  a  suspension  of  a  threatened 
charge  for  the  price,  and  the  pursuer  brought  an  action 
of  declarator  against  the  substitute  heirs  of  entail  of 
Fivie,  to  have  it  found  that  he  had  power  to  sell  under 
.  the  deed  of  entail.  The  two  processes  were  conjoined, 
and  a  record  made  up  and  closed  before  Lord  Wood, 
who,  after  hearing  counsel,  ordered  cases  to  be  re- 
ported to  the  Court.  While  matters  were  in  this 
state,  the  decision  of  the  Court  in  the  case  of  Carrick 
Buchanan  was  affirmed  in  the  House  of  Lords,  on  6th 
September  1844.  In  consequence  of  that  affirmance, 
the  parties  to  this  case — which  was  thought  to  be  very 
similar  to  that  of  Carrick  Buchanan — presented  a  joint 
note  to  the  Court  craving  leave  to  abandon  the  action. 
A  note  was  likewise  presented  for  Mr  Charles  Gordon 
of  Portsmouth,  stating  that  he  was  next  heir  of  entail 
in  the  estate  of  Fivie,  failing  heirs  of  the  pursuer's 
body ;  that,  though  called  as  a  defender,  he  had  not 
entered  appearance  originally,  because  he  had  supposed 
the  validity  of  the  entail  would  be  tried  by  the  other 
parties  who  had  done  so ;  but  as  these  parties  were 
about  to  withdraw,  he  was  anxious  to  do  so  now,  and 
he  prayed  that  the  Court  would  allow  him  still  to  enter 
appearance  as  a  defender  in  the  conjoined  actions. 

Lord  Jutttoe-Clerk'^The  pursuer  is  entitled  to  abandon  his 
actions,  on  paTiog  costs,  even  though  this  partj  had  been  a 
defender  in  tns  case  previous^*  I  do  not  thii&  he  can  be 
aUowed  to  iq[»pear  now. 

The  Court  unanimously  refused  the  prayer  of  Mf 


Charles  Gordon's  note,  and  granted  authority,  uader 
the  joint  note,  to  abandon  the  actions. 

For  Wm,  Gordon,  Neaves ;  James  Boss,  S.8.C.,  AgemL—Fcr 
Bon,  Alex,  Gordon  and  others,  Moir;  Walter  Dnthie,  WjS, 
Agent—For  Charles  Gordon,  SolidtOT-Qeneral  (Anderson) ;  Mae- 
kenxie  and  Sharp,  W.S.,  AgcKU.—R.  Cferjfe.— [FX.M.H.J 


29/A  January  1845. 

Sbcond  DrvisiON.— (F.LJi.H.) 

No.  78. — ^Walter  Morrison  and  others,  Petkhnat. 

Factor  loco  Tutoris— Curator  Bonis— Prooess^-Spedal  Intin»» 
tion. 

In  a  petition  for  the  appointment  of  a  fiictor  loco 
tutorts  and  curator  bonis  to  two  brothers,  one  of  them  a 
pupil  at  sea,  and  the  other  a  minor  in  England,  the 
Court  ordered  special  intimation  of  the  petition  to  be 
made  to  two  uncles  of  the  petitioners,  residing  in  Eng- 
land, who  were  their  next  of  kin. 

For  Petitioners,  A.  McNeill ;  Wotberspoon  and  Mack,  WJSu, 
Agenta,—T,  C&rit.— [FX.M.H.1 


Zlst  January  1845. 
FiasT  Divisiox.— (J.C.) 
No.  79. — ^Major-General   Munro,  Pursuer^  r.  Mn 
Catharine  Munro  or  Ross  Boss  and  Husband, 

Defenders, 

Process — ^Reparation — Summons,  Amendment  of— Ezpensea — 
Statute  1 696,  c.  33— Fishings,  Salmon— T^/wrnter  of  am  actwm 
of  (kclarcUor  and  damages  narrated  in  his  summons  that  am  oUu 


M  a  river  on  the  pursuer's  property,  to  which  the  defender  had  rUkt 
by  servitude,  had  been  removed,  ana  a  new  one  erected  of  a  hmJtm-' 
jurious  to  the  pursuer's  sabnon-Jishiws,  The  summons  subenmtedAat 
the  definder^s  proceedings  were  ^  il&gal,'^  andconehided,  inter  alia, 
that  tt  should  be  declared  that  the  (kfender  was  bomnd  to  have  a 
proper  slap  or  slaps  in  his  weir.  Defences  were  given  in,  amd  a 
record  madeup,  but  noaUusion  was  made  to  the  act  1696,  c  ^ 
or  relative  acta.  Issues  were  proposed,  one  of  which  rtamd  dm 
^estion  as  to  the  defender's  obligation  to  have  a  slap  cr  sHape 
ta  his  weir.  To  remove  doubts  as  to  the  competency  ofdkis  osae 
under  the  action,  the  pursuer  proposed  to  emend  hts  summons  % 
founding  on  the  provisions  of  the  act  1696,  c.  33 — Held  that  dm 
amendment  of  the  summons  was  competent;  but  the  pursmer  foumd 
licd>le  in  the  expenses  of  discussing  the  proposed  issue,  amd  aho  a 
the  expenses  of  the  alterations  in  the  defences  and  record^ 
necessary  by  Vie  amendntent  of  the  summons. 

An  action  of  declarator,  molestation  and 
was  raised  at  the  instance  of  Major-General  Monro  of 
Teaninich  against  Mrs  Munro  of  Culcaim,  and  Hugh 
Rose  Ross,  Esquire  of  Cromarty,  her  husband,  fi>r  hk 
interest;  the  summons  in  which  nairated,  inter  a£i% 
that  the  defenders  and  their  authors  ei\joyed  a  servitude 
ri^t,  constituted  bj  use  and  wont,  of  drawing  water 
from  the  river  of  Alness,  which  was  on  the  pimoer'a 
property,  bj  a  small  lead  into  a  dam,  from  whk^  ii 
was  drawn,  for  working  a  meal-mill  belonging  to  the  de- 
fenders ;  diat  the  weir  placed  in  the  river  to  diT»t 
the  small  supply  of  water  necessary  for  that  purpose 
was  rudely  formed,  and  consisted  of  large  nUmn  ee 
loosely  thrown  toother  as  to  afford  a  free  passage  to 
the  main  body  of  the  river,  and  not  to  obatmct  tikm 
passing  of  salmon  and  saknon  fry  at  any  time  op  and 
down  the  river,  or  occasion  material  i^>nry  to  oertam 
salmon-fishings  belonging  to  Uie  pursuer  opposite  Ae 
mouth  of  the  river ;  but  that  the  d^snde^  had  re» 
cently  encroached  on  the  river,  andiiyured  the  pnnMc^ 
fishings ;  and  had,  about  twenty  or  tMr^  years  a^  iii» 
moved  their  miU  lower  down  the  riveri  end  ^lat  tbej 
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had  thrown  down  the  old  weir,  and  built  &riher  ap  the 
stream  a  strong  and  substantial  bulwark,  composed  of 
timber  and  stone  work  ;  that  this  bulwark  was  carried 
almost  wholly  across  the  channel  of  the  stream ;  that 
though  it  was  partially  destroyed  by  a  flood  in  1839, 
and  only  partially  repaired,  still  that  it  was  not  in  the. 
place,  or  of  the  size  or  structure  of  the  weir  to  which 
the  defenders  liad  right  by  servitude,  and  that  it  had 
almost  destroyed  the  pursuer's  fishings,  dbc* 
The  subsumption  of  the  summons  bore, 

"  And  although  the  pursuer  several  times  interrupted  those 
illegal  proceedings,  encroachments  and  innovations,''  &c 

The  summons  concluded,  that  it  should  be  found  and 
declared,  inter  aUoy 

**  That  the  defenders  have  no  right  to  build  or  to  keep  up  a 
bulwark  or  weir  in  the  river  Alness,  at  the  place  where  the  {Hre- 
sent  bulwark  erected  by  them  is  situated,  or  of  larger  uze  or 
more  solid  structure  than  the  old  weir,  and  that  they  are  bound 
to  leave  slaps  or  openings  of  aproper  size,  so  as  to  admit  of  thd 
firee  passage  of  salmon  up  and  down  the  said  rlrer." 

Defences  were  given  in  to  this  summons,  and  a  re* 
cord  made  up ;  but  there  was  no  allusion  in  the  sum* 
mons,  defences  or  record,  to  the  provisions  of  the  act 
1696,  cap.  38,  or  of  the  other  acts  made  for  protection 
of  Scotch  salmon-fishings.  Issues  were  subsequently 
framed  to  try  the  questions  raised  in  the  action,  the 
fourth  of  which  was  as  follows : 

^  Whether  the  defenders  have  right  to  a  wdr  or  intake  in 
the  bed  of  the  said  river  Alness,  with  proper  and  sufBbient 
slape  or  openings,  for  the  passage  of  fish,  at  the  place  situated 
145  feet  or  thereby  on  the  west  bank,  and  250  feet  or  thereby 
on  the  east  bank  of  the  said  rivei^  below  the  present  weir  or 
intake;  and  whether  the  defenders,  or  their  predecessors  and 
authors,  have,  within  the  last  40  years,  wrong^ullv  erected,  or 
caused  to  be  erected,  a  weir  or  intake  higher  up  the  said  river, 
without  such  proper  and  sufficient  slaps  or  openings  as  afore- 
taidv  to  the  loss,  injury  and  damage  of  the  pursuer's  fishings  ?" 

In  consequence  of  doubts  as  to  the  competency  of 
this  issue  under  the  pursuer's  summons,  a  minute  was 
given  in  for  him,  craving  leave  to  amend  his  summons, 
by  adding  to  the  narrative  the  following  words : 

**  That  the  bulwark  or  weir  erected  by  the  defenders,  after  the 
removal  of  the  old  weir,  prior  to  the  year  1839,  and  which  was 
in  that  year  partly  destroyed,  and  the  said  weir,  as  thereafter 
repaired,  obstructed  the  passage  of  salmon  in  said  river ;  and 
farther,  did  not  contain  a  constant  slap  pr  sliq>s,  as  required 
by  the  act  passed  in  the  year  1696,  cap.  33,  for  the  protection 
of  salmon- fishings  within  Scotland ;  and  the  said  weir  was  erect- 
ed and  is  maintained  by  the  defenders,  in  contravention  of 
the  proTisions  of  said  act,  and  of  the  other  acts  on  that  behalf 
made." 

Hie  defenders  objected  to  this  amendment  that  it 
was  incompetent,  as  it  produced  an  alteration  on  the 
whole  nature  of  the  case ;  that  the  summons  originally 
merely  libelled  that  the  weir  was  ii\jurious,  and  un- 
wamuited  by  the  defenders'  servitude ;  that  the  amend- 
ment for  the  first  time  asserted  Uiat  the  weir  was  in 
iu  structure  and  nature  illegal,  under  the  act  1696, 
cap.  83 ;  that  the  provisions  of  the  act  alluded  to  in 
the  ccmdusions  of  the  summons  only  made  it  a  bad 
itunmons,  because  they  were  not  founded  on  the  nar- 
ratiTe,  lor  if  in  the  summons  the  pursuer  proposed  to 
raise  a  question  as  to  the  illegality  of  the  weir  under  the 
act  1696t  the  summons  should  have  founded  upon  the 
Bu:t ;  thai  the  defences  and  whole  record  had  been  made 
dp  wMh  reference  to  the  allegations  in  the  summons,  and 
thai  it  WM  ineompeteht  to  permit  the  proposed  amend- 
meolt  (QMuist  v.  Anderson  and  Walker,  17th  Nov. 


1838,  1  D.  6.  and  M.  p.  87 ;)  that,  at  all  events,  the 
amendment  could  only  be  permitted  on  condition  that 
the  pursuer  should  pay  the  wh<^e  expenses  incurred 
hitherto  in  discussing  the  fourth  issue,  and  also  the  ex- 
penses of  such  alterations  on  the  defences  and  record 
as  the  amendment  would  render  necessary. 

The  pursuer  answered^  that  there  was  a  general  al-' 
legation  of  illegality  in  the  subsumption  and  conclu- 
sions of  the  summons ;  that  it  was  a  general  rule  that  it 
was  not  necessary  to  found  upon  public  Scottbh  statutes 
unless  the  penalties  imposed  by  them  were  concluded 
for;  that  it  was,  however,  for  distinctness  sake,  ad- 
visable that  the  amendment  proposed  should  be  allowed^ 
but  that  there  was  no  ground  for  allowing  the  expenses 
asked. 

T7te  Lord  Justice- Genertd  was  of  opinion  that  the  amendment 
ought  to  he  allowed,  and  doubted  whether,  in  a  summons  ap- 
pealing generally  to  the  law  of  the  land,  this  question  under 
the  pubhc  statute  1696,  in  the  fourth  issue,  might  not  be  raised. 

Lord  Mackenzie  thou^t  that  the  summons  as  originally  framed 
was  not  sufliclently  distinct,  but  on  the  whole  concurred  in 
opinion  that  the  amendment  ought  to  be  allowed,  as  it  was  better 
that  there  should  be  one  jury  trial,  than  that  another  should 
arise  subsequently  under  an  action  on  the  act  1696.  He  thought, 
however,  that  the  whole  expenses  incurred,  or  to  be  incurred  by 
the  defcoiders,  in  consequence  of  the  amendment,  ought  to  bo 
borne  by  the  pursnsrs. 

Lortls  FuUerUm  and  Jeffrey  concurred. 

The  Court  accordingly  pronoimced  the  following  in- 
terlocutor : 

^  ilnd  that  the  amendment  of  the  summons  is  competent, 
and  that  the  same  ought  to  be  received :  Find  that  the  defen- 
ders ought  to  be  allowed  to  make  such  alterations  on  their  de- 
fences ;  and  that  both  parties  ought  to  be  allowed  to  make  such 
alterations  on  the  record,  as  may  be  necessary  in  consequence 
of  the  said  amendment  of  the  summons :  Find  the  pursuer  liable 
in  the  expenses  hitherto  incurred  in  discussing  the  fourth  issue, 
and  also  m  the  expenses  of  the  alterations  in  the  defences  and 
record,  rendered  necessary  by  the  said  amendment  of  the  sum- 
mons ;  and  remit  the  case  to  the  Lord  Ordinary,  in  order  that 
he  may  receive  the  said  amendment  of  the  summons :  Allow  the 
alterations  on  the  defences  and  record  aforesaid :  Appoint  an 
account  of  the  expenses  aforesaid  to  be  given  in,  and  remit  the 
same,  when  lodged,  to  the  auditor,  to  be  taxed  j  and  thereafter 
proceed  farther  as  to  his  Lordship  shall  seem  just :  Reserving 
in  the  mean  time  all  questions  of  expenses  of  process,  in  so  &r 
as  these  are  not  hereby  disposed  of." 

For  Pursuer  J  Solicitor-General  (Anderson),  E.  S.  Gordon ;  J. 
A.  Macrae,  W.S.,  Agent,— For  Defenders,  Kutherfurd,  Milne  j 
Sang  and  Adam,  S.S.C.,  Agents,— Jury  Clerk,— {J,C,} 

3l8t  January  1845. 
Sbcoitd  Divisioh.— (F.L.M.H.) 

No.  80. — ^R.  Barclay  Allabdioe,  Pursuer^  r.  Colonel 
P.  A.  Lautour,  Defender. 

Vesting— ^Provision  to  Children— Parent  and  Child— il  faiher 
having,  by  a  bond  of  provision,  bound  himself  ^  to  make  payment* 
to  his  youn^  children  nominatim  **equalfy  among  them,  and  the 
heirs  of  their  respective  bodies,  and  the  survivors  and  survivor  of 
thfim,  of  the  sum  of  £4000  sterling,  and  that  at  and  against  tM 
first  term  of  WhOsunday  or  Martinmas  that  should  htqtpen  after 
the  decMse  of  the  longest  Hver^  of  him  and  his  ^xmse,  wim  interest 
from  the  term  of  Candlemas,  jx^  immediately  preceding  his  wift^s 
death,  and  the  deed  having  been  instantly  dehvered  and  put  iqton 
record,  and  ^  father  hemng  died— survived  for  many  yean  by 
his  wife — Held,  with  reference  to  the  foregoing  and  other  doHees 
of  the  bond,  that  a  provision  had  vested  in  a  daughter  who  had  prO' 
deceased  the  wife. 

Process — Multiplcpoinding— Question,  Whether  a  t 
ing  be  competent  after  the  holder  ofthefund  has  i 
paid  it  to  one  of  the  parties  interested  in  ttf 

Robert  Barclay  Allardice  of  Urj,  on  24th  August^ 
1795,'  executed  a  bond  of  provision  in  &vonr  of  his 
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younger  cKildren,  It  was  granted  *^  in  part  fulfilment" 
of  a  bntgain  between  him  and  hia  spouse*,  from  whom 
he  was  then  divorced.  He  bound  and  obliged  liimself 
*'  to  make  payment"  to  James,  David,  Une,  Margaret, 
Mary  and  Rodney  Barclay,  tlie  younger  children  of  the 
marjiage  between  liim  and  his  spouse, 

*'  eqimlly  Amon^f  them  and  the  hcira  of  their  Tcapectire  bodies, 
and  ib<?  Bun?ivora  and  survivor  of  thorn,  of  the  sum  of  X4000 
ileHing.  and  thnt  at  and  against  I  he  first  term  of  Whitsunday 
or  ^fa^tinD^as  that  sboiild  happen  after  the  decease  of  the  long- 
est li^-er  of  me  and  the  mUX  Mrs  Sarah  Ann  AlUrdice,  together 
with  the  interest  of  the  said  pniicipal  aum,  nt  the  highest  legal 
rate,  from  and  after  the  term  of  Candlemaa,  ^IThitsunday,  Lam- 
mas, or  MartinmaJ3^  which  shaiL  happen  iramujliately  piiecoding 
the  death  of  the  said  Mrs  Sarali  Aim  Allafdice,  jearly,  t^^rmly, 
mnd  proportioaaDy  tliuhj^ifter,  natU  the  said  principal  sum  it 
paid/* 

The  deed  provided, 

*^  That  id  ca!?e  any  of  my  said  cliihhpen  herein  befon?  named 
ihall  succeed  to  my  lands  and  estate,  either  as  my  heir  or  by 
convey ftnce  from  me,  then  the  sham  and  proportion  in  the  said 
sum  of  £4000,  and  interna t  thereof,  of  the  child  so  suceeecling 
«hall  devolve  and  accrue  to  the  aurvjvors  or  survivor^  the  sums 
hereby  made  payable  bL-inj;  intended  and  hereby  dtrclared  to  be 
as  a  provision  for  the  youugercliildrea  of  the  marriage  between 
me  and  the  said  Mr-?  Sanih  Ann  Allardlce,  other  than  the  heir 
iucceeding  to  or  taking  my  lands  and  estates." 

The  deed  reserved  power  to  him  to  apportion  the 
£4000  among  hh  ehildren,  by  any  writing  under  his 
band  ; 

**  and  failing  of  such  division  made  by  mc  ai  aforejiaid,  that  then 
the  said  cjipital  shall  belong  equally  to  my  laid  youugcr  children, 
thare  and  share  alike/' 

In  terms  of  a  clause  to  the  following  effect : 
**  And  I  have  insiaotly  delivered  these  presents  to  James  Chnl- 
mer  of  Abini^don  Street,  Westniiuster,  P-.4quire,  for  the  use  and 
benefit  of  my  tsaid  younger  children*  ami  to  be  put  upon  record 
in  tlie  Books  of  Session,  as  soon  aa  can  be  done  conveniently^" 
the  deed  was  delivered,  and  put  upon  record  on  27th 
August  1795. 

The  granter  of  the  deed  died  on  8th  April  1797, 
without  leaving  any  writing  apjwrtioning  the  sum 
among  the  chililren.  He  was  survived  by  his  **  former 
spouse,"  Mrs  Sarah  Ann  Allardice ;  by  his  eldest  son 
and  heir,  B.  B.  Allardice,  the  raiser  of  tiie  present  pro- 
cess, and  by  the  six  younger  children  befora  men- 
tioned. 

Mrs  Sarah  Ann  AUardice,  who  had  married  a  Mr 
John  Nudd,  died  in  1833.  Her  children,  James, 
David  and  Mary,  had  predece^ased  her,  unmarried  and 
intestate.  Margaret  and  Rodney  survived  lior.  tJne, 
who  had  married  John  lanes  of  Cowie,  died  in  1^17, 
leaving  three  daughters,  viz.,  Une  Cameron,  who  mar- 
ried Colonel  l4iuto«r,  Elizabeth  and  Margaret. 

Mrs  Innes  had*  in  her  marriage^contract,  assigned 
fill  interest  she  had  in  the  said  bond  of  provision  to  her 
huiband,  by  whom  it  was  assigned  again  to  WiiHam 
Innes,  WiJltam  Innes  accordingly  claimed  a  third  of 
the  £4000  as  the  share  that  vested  in  Mrs  Innes. 

Colonel  Lautour,  in  right  of  hia  wife,  claimed  a  third 
of  Mrs  Innes's  share,  on  the  ground  tluit  no  assignable 
interest  had  vested  in  Mrs  Tnnes. 

Colonel  Lautour  raised  a  niviltiplepoinding  in  name 
of  R,  B.  Allardice,  the  debtor  in  the  obligation,  who 
lodged  objections  thereto. 

The  nominal  raiser  plemkd- — That  the  process  was 
Inoompetant^  he  baWng  already,  in  bonafid^^^  paid  the 
sum  in  dispute  to  William  Innes ;  and  that  the  provi- 


sions in  the  bond  vested,  on  the  death  of  the  gnoter,  ia 
the  children  then  syrvi^-ing  hitn. 

Colonel  hauloujr  pleaded — That  the  process  wus  ficm- 
petent ;  and  that  the  provisions  in  the  bond  did  m 
vest  until  the  death  of  the  widow  of  the  granterj  mi 
^at,  as  Mrs  Iniies  had  predeceased  her  mother,  ' 
thai  otherwise  would  have  accrued  to  her,  i 
survivance,  had  devolved  to  her  daughters. 

The  Lord  Ordinary  pronounced  the  following  iolt^ 
locator,  witli  the  accompanying  note  ; 

**  29M  Novemhtfr  1844.— The  Lord  Ordinary  hlT 
counsel  in  this  multiptepoinding,  and  thereafter 
record  and  whole  process,  in  r?<^peei  it  is  now  estftblud 
salJBfaction  of  the  Lord  Ordinary,  by  the  record  and  d 
whidi  have  taken  place  th^>re(m,^hat  Colonel  LautottT,' 
raiser  of  thisproeess,  has  no  legal  title  to  any  share  of 
vision  set  forth  on  reconl  as  the  fund  irt  mf<iio,  but  thtt  I 
when  demanded  pxtrajudiuially  soraetime  Ixrfore  this  i 
commenced,  was  rightly  paid  by  Mr  Barclay  of  Uty,  i 
nat  rftiser*  to  Mr  Wiilimti  Inncs,  the  nssifrnei*  of  the 'pan 
entttletl  to  receive  and  discharpc?  the  samo :     Finds,  \ 
drcumatancea,  that  Colouel  Lautour  bad  no  good 
raising  the  present  action,  and  that  the  same  ooghl  ■ 
he  entertained  :  Therefore  dismiases  the  process^  and  '. 
Earcliiy  Allardice  entitled  to  expenses,  as  the  same  i 
by  the  auditor,  nnd  decerns. 

'*  A'^o/f.^This  process  has  been  raised  by  Colonel  1 
husband  of  one  of  the  diiuf;hter$  of  the  deceased  Mn  hmH 
Cowie,  in  name  of  Mr  Barclay  Allardice,  broiberofMrf  1 
to  compel  him  to  account  jndici)dly,  and  jmy  over  to  tl»B 
raiser,  the  share  of  a  certain  bond  of  provision  grantod  f 
father,  the  deceased  Mr  Barclay  of  Ury,  to  Mis  Ihih 
other  younger  children,  and  alleged  to  have  bcenejttn 
and  frrfmeou.ti^  jwiid  by  *\tr  Barclay  to  Air  Wiliiaiii  1 
of  Cow le,  as  asiiiignec  of  his  br&ther  John,  the  husb 
grantee. 

**  This  action  was  restated  by  Mr  Bartdoy  en 
Uu  Hd  objected  to  the  process  as  an  inemnpeteat  i 
him  to  account  for  any  payment  bonajide  tuad^  I 
erroneous ;  and  2dfy,  *He  denied  the  errtirt  and  ma 
tbo  pjiyment  wag  made  by  him  to  the  right  party  in  I 
bond  of  proviHiou^  and  comijetent  to  discharge  Mrs  InO 
of  it.     It  appeared  to  the  Lord  Ordinary  liiai  the 
of  the  process  depended  in  a  efHittiderable  measure  oii  thei 
of  the  voluntary  payment  by  Mr  Barclay  to  Mr  Innes,  tai  I 
fore  he  directed  a  record  to  be  mnde  up  on  the  olgectM 
gisnng  Snal  judgment.    Tlie  full  infunnat ion  thus  ob 
aflbrds  ample  materials  fur  tiie  disposal  of  the  c«'ise. 

"  With  respect  to  the  objection  lo  the  eompeienr^  uf  t 
it  h  unnecessary  now  to  enter  on  that  point  a^  a  sep 
abstract  question.     It  now  appears  clear  that  tliere  if  ifj 
here  which  the  real  raider  U  entitled  to  demand,    A^ 
was  first  stated  by  tiie  real  raiser,  however,  the  I  ■ 
could  not  throw  the  case  on  t  of  Court  in  h'mtnr*     C* 
allcftcd  tliat  a  sum  fairly  debsite^ihle   Ltetwet^u  hhn  ai 
claiEuant  was  still  le;:ally  due  and  in  the  hands  of  I 
raiser ;  that  if  (he  origiiml  debtor  had  brought  ihe 
of  competition,  voluntarily  calling  into  tlie  field  the  [ 
luvl  fair  elaims  to  it,  the  conii>ciency  of  the  proc^esi  i 
been  indisputable,  and  thnt  be  eou!d  not  on^t  it  pa^ 
k^l  remedy  or  proeesf,  otiicrwise  coaapeteiit  to  him, 
nicnt  privately  or  eKtri^uibcally  made  to  a   r> 
titled  to  discharge  it.     The  Lord  Ordinary  \•^ 
once  to  repi^l  ih^U  plea.     If  be  hail  bt'cn  ofoi . 
Lantour^s  claim  under  rh^^  bond  of  provision  was  wi'lM 
Uo  should  not  have  refoaed  to  sustain  it,  on  !W  ^ri>4if)4l 
action  was  incomiK'tent^    Ahii^mi^h  theix-  vt&^  no  do$tbi$i 
to  use  ttie  VI  on  Is  of  Lord  S^Ioneti^iff,  appr*>veil  of  by  tlwl 
the  case  of  .^tiller  and  Trc,  (IC  Shaw,  2n  '  / 
ft  fund  iti  t^hich  tnr>ro  than  one  party   ' 
be^i  b(*  adjust efl  by  one  process  of  comii'. ....  *.i 
siderations  will  not  appiy,  If  there  be  truly  iio4i»^  tpiti 
subject  of  competition, 

"  Tliis  lernJs  to  the  oonskleration  of  tft 
Lautour  on  t ho  bond  of  pro vi^kfu  fotfiKit  '  d^^ 

pends  entirely  on  tbp)i|ff||<§foiH,  itjrlios  j^^^^ 
rtiffed  in  I  he  grantee*  ?     At  Mii  Innes  mfrn'm^hm 
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was  married  some  years  after  his  death,  Mr  Barclay  pleads  that 
her  share  of  the  provision  vested  in  her  at  her  father's  death,  and 
was  carried  by  her  transference  to  her  husband  in  her  marriage- 
contract,  and  by  his  subsequent  assignation  ;  and  consequently 
that  he  was  entitled  and  bound  to  pay  the  assignee.  On  the 
other  hand,  Colonel  Lautour,  the  son-in-law  of  Mrs  Innes,  con- 
tends,  on  the  supposed  authority  of  the  late  cases  of  Provan, 
of  Johnston,  and  of  Colonel  Wright's  trustees,  in  1840,  all  re^ 
ported  in  2  D.  and  B.,  pp.  298,  1039  and  1357,  that  the  provi- 
sion did  not  vest  till  the  term  of  payment,  u  e.,  till  the  death  of 
Mrs  BarcUy,  senior,  in  1833,  and  as  Mrs  Innes  died  in  1817,  it 
is  maintained  that  the  provision  never  vested  in  her,  but  passed 
to  her  children  as  conditional  institutes^  in  which  view  Colonel 
X«autonr  would  be  entitled  to  his  wife's  share. 

"  With  reference  to  these  opposite  claims,  it  is  plain  that  the 
question  of  vesting  must  depend  on  the  special  terms  and  clauses 
of  the  particular  bond  of  provision  wMch  is  the  subject  of  con- 
struction ;  and  without  in  the  least  degree  questioning  any  of 
the  authorities  referred  to,  the  Lord  Ordinary,  in  considering 
the  bond  in  the  present  instance,  has  come  to  the  conclusion 
that  the  provision  contained  in  it  did  vest  in  Mrs  Innes,  and  was 
ralidly  transferred  by  her  to  her  husband  in  their  marriage-con- 
tract, on  the  following  among  other  grounds : — 

"  (1.)  Althou^  legacies  and  provisions  have  been  sometimes 
placed  in  the  same  category,  in  legal  argument,  it  i»  thought 
that  a  certain  distinction  must  in  general  be  drawn  between 
iegacies  bequeathed  to  third  parties,  and  provisions  given  by  /wx- 
rents  to  children.  In  the  former  case,  there  is  wider  scope  for 
the  inference,  that  the  vesting  was  intended  to  be  postponed 
till  the  period  of  payment  or  division  mentioned  by  the  testator ; 
but  in  the  case  of  provisions  on  children,  the  presumption  must 
be  as  general  as  it  is  reasonable  and  natural,  that  parents  in- 
tend their  provisions  to  their  children  to  vest  at  least  from  the 
period  of  their  own  death,  when  they  become  irrevocable,  and 
when  the  power  of  assigning  and  raising  money  on  the  provi- 
sions is  in  most  instances  required,  for  the  outj^  of  the  children 
in  the  world. 

"  It  is  manifest  that,  so  long  as  a  parent  continues  in  life 
himself,  he  can  provide  for  any  emergency  that  may  render  it 
necessary  for  a  child  to  anticipate  his  provision ;  but  when  the 
parent  is  dead,  the  most  essential  interest  of  the  child  may  re- 
quire that  he  should  have  the  control  and  disposal  of  his  own 
patrimony,  at  whatever  future  period  it  may  be  actually  pay- 
able by  the  debtor,  to  enable  him  to  apply  it  for  his  establish- 
ment or  advancement  in  life,  the  purpose  for  which  provisions 
to  children  are  notoriously  intended. 

"  In  another  view,  the  consequence  of  suspending  the  resting 
of  children's  provisions,  after  the  death  of  the  father,  would  in 
many  cases  be  ii\jurious  to  the  best  interests  of  families.  If  the 
Testmg  were  held  to  be  postponed  to  the  latest  period,  children 
so  provided  could  not,  on  their  own  marriage,  make  their  provi- 
sions the  subject  of  settlement,  unless  they  survived  the  liferenter, 
but  would  be  compelled  to  allow  their  portion  to  be  equally  di- 
vided among  their  children,  whether  requiring  or  deserving  a 
share  or  not.  It  would  be  very  improbable  to  suppose,  that 
parents,  in  the  great  majority  of  instances,  intended  that  the 
provisions  to  their  children  should  be  so  construed  as  to  be  sub- 
ject to  these  disadvantages. 

"  (2.)  The  terms  of  the  obligation  in  the  present  instance  are 
poculiar  and  favourable  to  the  construction  of  an  early  vesting. 
The  ftmd  was  not,  as  in  some  analo;?ous  cases,  conveyed  to  thiM 
parties  and  vested  in  trust ;  but  a  direct  obligation  was  granted 
by  the  fkther  to  the  younger  children,  not  as  in  a  class,  but  nomi- 
uatim,  *  equally  among  them,  and  the  heirs  of  their  respective 
bodies,  and  the  survivors  or  survivor  of  them,*  to  pay  the  sum 
of  X4000,  and  that  at  the  first  term  of  Whitsunday  or  Martinmas 
that  should  happen  after  the  decease  of  him  and  his  wife ;  at  the 
same  time,  the  father  reserved  a  power  of  division,  and  failing 
his  exercising  the  same,  he  expressly  declared,  that  *  the  capital 
should  belong  to  mv  said  children  share  and  share  alike.*  That  pro- 
Tision  naturally  became  operative  when  the  division  made  by 
the  fiUliei^  or  his  failure  to  divide,  became  finally  ascertained. 
Thea  the  terms  of  the  bond  were  entitled  to  effect,  according  to 
the  plaiil  meaning  of  the  words,  that  the  provision  should  belong 
to  theYomiger  children. 

"  (30  Although  the  period  of  payment  waa  postponed  till  the 
dem  of  Iheiongeat  liver  of  the  granter  and  his  wife,  this  was  en- 
tirely to  the  ease  and  convenience  of  himself  and  his  heir,  in 
oooteq^ieme  of  a  heavy  annxdhf  payable  by  them  to  the  wife,  and 
dlbf^  A  JM  yiAsnnee  that  the  protracted  term  of  payment 
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was  intended  and  fixed  on,  not  in  order  to  postpone  the  vesting 
of  the  provision,  but  to  serve  the  convenience  of  the  debtor. 
Accordingly,  in  case  of  the  annuitant  predeceasing  her  husband, 
be  became  bound  himself  to  pay  interest  to  his  younger  children 
on  the  provision  contained  in  the  bond,  ftx>m  and  after  the  death 
of  his  wife, — thus  shewing  that  the  right  to  the  provision  vested, 
to  a  certain  effect,  in  the  grantees,  even  prior  to  the  death  of 
the  father. 

"  (4.)  The  bond  not  only  contains  repeated  declarations  that 
the  sum  therein  obliged  for  should  be  a  provision  for  the  granter^s 
younger  children,  but  it  contained  a  clause  of  immediate  delivery, 
specially  bearing,  that  *  I  have  instantly  delivered  these  pre- 
sents to  James  Chalmer,  of  Abingdon  Street,  Westminster,  Esq., 
for  the  use  and  benefit  of  my  said  younger  children,  and  to  be  put 
upon  record  in  the  Books  of  S^slon,  as  soon  as  can  be  done 
conveniently.' 

"  (5.)  This  brings  the  question  here  to  the  inquiry,  at  what 
period  were  the  parties  here  referred  to  as  younger  children  to  be 
ascertained  ?  and  this  the  granter  does  not  leave  in  doubt.  It  is 
specially  provided,  in  a  previous  clause,  that  *  in  case  any  of  my 
said  children  herein  before  named,  shall  succeed  to  my  lands  and 
estate,  either  as  my  heir,  or  by  conveyance  from  me,  then  the 
share  and  proportion  in  the  said  sum  of  £4000,  and  interest 
thereof,  of  the  child  so  succeeding,  shall  devolve  and  accrue  to 
the  survivors  or  survivor,  the  sums  liereby  made  payable  being 
intended  and  hereby  declared  to  be  as  a  provision  for  the  younger 
children  of  the  marriage  between  me  and  the  said  Mrs  Sarah 
Ann  Allardice,  other  than  the  heir  succeeding  to  or  taking  nu/  lands 
and  estates* 

"  From  the  phraseology  of  the  preceding  clause,  it  follows, 
clearly  and  unmistakeably,  that  the  granter  of  this  bond  meant 
and  understood  that  ai/  of  his  children  who  were  younger  chil- 
dren at  the  date  of  his  heir^s  succession  to  him  in  the  estate,  should 
have  an  interest  in  and  share  of  the  provision.  Hence  the  provi- 
sion necessarily  vested  at  the  death  of  the  granter  when  his 
heir  succeeded.  Had  any  other  younger  child  succeeded  to  the 
family  estate  as  heir  to  his  or  her  brother,  after  the  deatli  of  the 
father,  but  before  the  death  of  the  mother,  they  would  not,  from 
the  terms  of  the  bond,  have  lost  their  share  of  the  provision 
vested  in  them  when  the  first  heir  took  the  estate,  because  they 
would  have  acquired  the  estate,  not  as  heir  of  the  father,  but  as 
the  successor  (k  the  brother  or  sister. 

**  On  these  grounds,  the  Lord  Ordinary  is  of  opinion  that  Mrs 
Innes,  by  surviving  her  father,  had  a  vested  interest  in  her  share 
of  the  provision,  which  she  was  entitled  to  convey ;  and  if  so, 
there  is  no  fund  in  medio,  and  Captain  Barclay  is  entitled  to  have 
this  process  dismissed,  in  respect  he  paid  his  sister's  share  to 
tlie  right  party  legally  entitled  to  receive  and  discharge  it." 

Colonel  Lautour  reclaimed.  The  nominal  raiser,  at 
the  bar,  agreed  to  withdraw  the  question  of  compe- 
tency, and  take  a  decision  on  the  merits  of  the  case. 

At  advising, 

Lord  Justice- Clerk. — ^The  objection  to  the  competency  of 
this  multiplepoinding  has  been  withdrawn  at  the  bar,  and  we 
are  thus  relieved  ftom  the  necessity  of  deciding  a  point,  it  might 
be  of  some  nicety,  in  which,  as  it  turns  out,  the  parties  have  now 
no  real  interest.  But  the  interlocutor  of  the  Lord  Ordinary 
could  not  have  been  adhered  to  in  any  view.  For  he  truly  sus- 
tains the  objection  to  the  process  by  reasons  founded  on  the 
merits  of  the  competition.  This  course  could  not  be  taken.  We 
must  either  have  found  the  process  competent  or  incompetent, 
in  respect  of  the  nature  of  the  point  to  be  tried.  The  objection 
to  the  process  is,  however,  not  now  before  us.  The  case  de- 
pends on  the  question,  whether  the  share  or  interest  of  Mrs 
Innes,  under  her  father's  deed  of  27th  August  1795,  vested  so 
as  to  be  transmissible  by  assignation,  or  did  not  vest.  I  have 
arrived  at  a  very  decided  opmion  that  her  interest  did  so  vest. 
I  must  begin,  however,  by  stating,  that  I  cannot  concur  in  many 
of  the  reasons  set  forth  in  the  note  of  the  Lord  Ordinary.  The 
supposed  distinction  between  provisions  to  children  and  legacies 
to  others  cannot  be  relied  on  as  affordhig  any  general  rule  that 
will  in  any  degree  control  or  affect  the  construction  of  the  terms 
in  the  particular  deed,  if  these,  on  the  whole,  lead  to  a  different 
result  At  the  utmost,  this  supposed  distinction  could  oi^y 
raise  a  sort  of  presumption  as  to  intention ;  and  really,  in  aome 
cases,  the  presumption  may  operate  as  strongly  the  one  way  as 
the  other.  It  seems  to  me  to  be  an  unsafe  groimd  to  adopt  ini» 
the  construction  of  ax^  particular  inatrumenlK^miV-extent 
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ital^  by  tfie  Lord  Onlluary,  And  aoGonJingl^^  In  ^^^UJ  prior 
cases,  till?  rciiults  liavct  bean  of^nst  Tc&ting  in  ui^tanecs  of  pro* 
vivionfl  td  chUdreiL,  and  in  tkvonr  of  resttDf?  aa  to  legaeien,  In 
rcffpect  of  tlie  terms  uf  tht'  particular  deod,  whieh  always  deter- 
mine the  niattpr.  Further,  it  morns  wry  haxm^to/m  to  allowr  the 
interpretatioTj  of  tlie  tt-nm  emplctjeil  in  any  porticuiAr  dfefl  to 
Ijc  in  wiy  degree  aiTi?ct«l  by  views  m  to  tlw?  expediency  of  ifiviug 
children  vo9te<:l  in!cjX't?t-^  under  family  eettLomente,  so  that  they 
luay  mis*-  inonej'  on  the  credit  of  agsignationa,  and  as  to  the 
boneficiid  reaaltB  to  follow  from  their  having  eoch  veBttd  ioter- 
cata.  Sitch  views  ou;^ht  not  to  operate  with  tlic  Court  in  de- 
cidin;?  wluit  wm  the?  iirrHnKCinent  actually  laid  down  by  a  parent 
in  any  particular  castt,  and  wlmt  Is  tJn.'  le^ol  effect  of  the  pro- 
vJHions  contained  in  his  dtjcnl.  Ilie  iutepe«fl  of  theoliiJd,  in  the 
opinion  of  otUers,  may  not  have  been  jirovided  for  in  the  tjestor 
most  liberril  manner  by  the  father ;  it  iniif ht  be  nnieh  more  be- 
uefleia!,  in  the  actual  state  of  things  which  hiis  occurred^  to  givo 
the  child  a  better  provision  thao  tlie  par*?nt  really  has  done. 
But  the  only  legitimale  inquiry  jr.  what  ha^  lln'  jviixnit  actually 
done?  '^Vhat  is  the  lejral  effect  of  the  prori-^ion-.  in  the  fathers 
deed,  construed  without  reterenee  to  siich  viow  =+  uf  Kenera.1  ex- 
pGtliencTr%  acconlio^  to  the  natural  obvious  meamng  of  the  term j 
employed,  or  acconlioji  to  the  legal  and  technical  meainin^— if  tho 
te rms "em ployed  have  rts^eived  ft  fixed  and  tech uiciU  meaniuiJr? 
The  dee*l  before  the  Court  afRjrdSt  iu  my  opinion,  suffleienC  and 
Aali^factory  grounds  of  decUion,  without  havinii;  rt^ourse  to  any 
Buch  extraneous,  arbitrary  and  conjee turai  view«i.  I*  The  dee<l 
bears  to  contain  a  provision  tof  the  yfmu^T  cfiildreu  uctually 
ejd»^tin|^  atid  specially  name^l  of  umarriaHX*  dL=lS^lve^l  by  divorce, 
granted  in  fuUiUnent  of  *'  a  baxgiun*'  eotvred  into  bt^twcen  tho 
granterand  the  mother,  formerly  his  wife,  by  whicli  she  conveyed 
an  herltAbte  estate  to  him,  and  the  children  in  tlieir  order.  The 
de*d  thj/n  is  one  expressly  intendeil  to  make,  as  the  result  of 
tbia  onerous  A|^reement«  ft  oertjun  and  fixe*l  provision  for  the 
ffrantor^s  children  Enttividuiilly  by  thut  mother.  These  parti- 
cular children  ura  the  parties  meant  to  be  bcnefitwl,  and  this 
in  retnni  for  the  settlement  of  the  motJier'a  landefl  esUic  on 
the  eldest.     2.  'Hie  children  are  all  specially  named  in  the  deed, 

5.  Tlie  deed  was  delivered.  This  is  A  very  remwkabie  fact  at 
to  a  bond  of  provision  ;  and  either  delivery  set  tcirth  in  tbedeed^ 
or  a  clause  dispensini^r  with  delivery,  ha«  otteu  mo^t  decided  in- 
fluence in  detenuinitiiGr  the  le^l  effect  of  an  instrument.  It 
may  be  sufficient  of  Jtirclf  to  decide  whether  an  iiitcreat  VL^tcd 
under  a  particular  deed.  Further j  the  deeil  is  declared  to  lie 
dilivereil  **Ibr  the  ujc  and  tjcnelitof  my  said  yonnH:er  children/' 
Th*  deed  was  thus  onarous  in  its  origin  ;  specially  grante<l  for 
the  benefit  of  the  particular  Individuals  therein  named  ;  aud  de- 
Mremlf  fli  it  bean,  in  ^rt^mm  for  their  w^  and  bene  tit-  4.  TUe 
oblifjatlon  is  direct  to  make  iiayment  to  the  children  nmnimitim. 

6.  Tlioujih  the  teno  of  payrnent  is  potJtponctJ  till  the  death  of 
the  lonj^st  liver  of  the  ijraiiter  and  the  mother^  owing  to  an 
aimtiity  payable  to  the  latter,  yet  there  it  no  liferent  constituted 
by  this  dcvjil  over  thie  particular  sutn  of  money,  and  no  trace  of 
any  investment  of  a  fum.  6,  Tlie  simi  provide<l  is  to  bear  in- 
terest, if  the  mother  pretleeeasea  the  f^ranier,  during  the  failier's 
lifetime  ;  and  althou^di  he  U  to  apply  the  inUirest  for  behoof  of 
his  f^hildntni,  yet  «till  he  la  bound  jmj  to  apply  the  interest.  This 
b  a  very  importaut,  and  in  many  cases  decisive  fat^t,  iia  to  the 
quettion  of  vesting.  On  bankruptcy,  the  itartieular  children 
named  tu  the  deed  would  tiave  been  rankeil  as  oiiefous,  aUbouj^b 
eontingfut  cjedittjrs,  on  tlie  father's  estate;  and  it  is  not  easy  to 
see  grounds  on  which  it  eun  at  the  fiame  time  be  held  that  they 
haifJ  no  vested  interest  in  the  sums  so  provided  for  them.  1. 
'Hiea,  altliough  the  father  reserves  power  to  divide  and  appor- 
tion the  sum  wliiclj,  in  the  ordinary  case  of  a  gratuitous  btrnd, 
ivoutd  give  him  complete  power  over  the  share  of  any  one,  yet 
tins  power  is  iu  this  deed  e^qiress^ly  restrained,  by  the  declara- 
tion that  it  must  be  so  exercis&d  as  that  the  "^^  capital  shall  be 
sbarefl  among  the  said  children  according  to  the  true  intent  of 
the  agreement  between  me  and  Mrs  AllardJee."  This  clause 
leads  me  to  believe  that  this  agreement  was  in  writing,  and 
probably  its  terms  nnght  Imve  been  of  use  in  the  inquiry  as  to 
the  rights  of  the  children  under  the  dee<l  in  qoestion.  None  of 
th©  previous  decisions  which  have  been  quoted  have  any  bearing 
on  this  cjwe.  They  all  «tand  vury  well  tf^gctlu'r — appear  to  ma 
t*>  be  perfectly  consi stent  iu  their  general  strain,  with  the  ex- 
ception jjerhaps  of  Marjoribnnks — iwid  to  afford  valuable  prin- 
ci|jles  in  the  const  met  ion  of  iLimilar  caa*^.  But  here  there  is 
lui  iruat  created  by  this  deed  at  a.11 — no  fimd  placed  in  trusteci, 
tu  kw  U.  Id  by  tbem.    Tt)«re  is  no  itivej^tiuetit.  ia  any  form,  of  a 


sum  of  money,  nor  any  provision  for  any  such  iavestmiiii  tg  li 
made.  The  deed  is  adireet  obligation,  hi  nding  the  praater,  1 
heirs  and  executors,  to  make  payment  of  a  sum  of  UMmej  to  the 
parties  therein  nanied— and  this  is  the  v  hole  struetnre and  dii* 
racter  of  the  deed.  The  obligation  is  not  cliarged  on  ajiy  p«^J 
cular  fund,  even  in  the  first  instance.  Certainly  that  ift,geDfTa" 
S$»eaking,  th«  most  direct  ca*?  for  vesting  which  caa  eaw^  wIjj 
ever  may  be  the  time  of  |>aymef»t,  vis.,  a  dii*eetoblJgitiaa*op 
monej'  to  A  B  and  C  1).  Mat  tlK  n  it  is  said  that  tht  oliigatkni 
to  pay  to  their  children  wtmimkt'mK  and  the  bran  of  Ihtir  I 
and  tlw  survivors  or  survitor  of  (hem.  The  first  adiliiiim,  i 
heirs  of  their  bodies,  oidy  the  more  marks  the  ben*rfir  Lat«itd«d| 
the  parties  named  ;  and  even  in  tlie  case  of  a  regular  tnwl,  \ 
a  sum  invested  in  the  mean  time  for  the  beiioof  of  a  ILfet 
that  urldition^  iu  the  cane  of  a  legacy  to  a  third  pjoiy,  tint  { 
child,  was  notf  in  the  case  of  Marjoribanks,  and  in  ^m^  e " 
taken  as  excluding  the  vesting  of  the  interest  in  thcpartjB 
as  having  benefit  in  the  fee.  The  other  addition,  "  aurtiteiil 
Burvivof  of  them,"  is  of  more  importance,  and  in  a>nie  < 
may  go  very  far  to  decide  the  qtietdoo  of  vesting.  I  do  iiirt,(a 
cousideration,  attach  imjiortance  to  it  in  ihi^*  partk-u 
(1.)  Exiiericnc^?  shews,  that  however  clearly  the  couitfl^ 
a  deed  on  the  wh(jle  may  lie  in  favotjr  of  an  interest  1 
some  wortls  or  exprcMious  often  occur  which  create  stMli 
a  puzEkj  just  because  the  propriety  of  qualifying  or  e  ' ' 
such  words  ^Qii%  not  occur  at  the  time,  and  tiiercfore  \ 
tion  must  t>e  decided  on  the  sound  otmst ruction  of  tbt4 
whohv  taking  its  objects,  character,  general  strucloris  i 
press  declaration  as  to  the  parties  to  lie  bene^Qted.  (S^)AU 
this  expreF^slon  occurs  iu  the  obligation  in  favmiT  of  tbtl 
yet  it  is  to  lie  kept  m  view  that  this  is  a  ncfereti^e  tHj 
tive  Interest  of  the  payees  themselves,  not  a  iob  ^ 
favour  of  third  p&riies. '  And  any  such  expi*»ikin  ai  lol 
gent  or  relative  interests  among  tlie  |)ayoes  thcmNslTtf  < 
to  be  construetl  in  syb^ervience  to  the  primary  and  direct  <J 
gation  to  the  nmninmim  payees,  and  not  so  coustru^  i^^\ 

privc  them  aJl  of  Jtreet  and  vested  interest,  merely  m  ^^ 

of  a  contingency  wltidi  may  or  may  not  happen  ia  fivwiP  ^ 
■ome^  and  thid  the  nujre  \\\i\:n  the  obli|;;ation  is  la  tbe  Int  u 
stance  to  the  lieirs  of  liie  Uxly,  Ko  competitjff  imertrt,*^ 
lliere  is  isi*ne.  can  arise  as  in  Uic  aecond  brainjii  of  the  cut  "''- 

Clelland,  with  the  survivor.     Hence,  it  wciuld  ^ !'  "^ 

every  sound  principle  of  constniction,  to  11  mil  ji 
benclit  to  tiie  parties  named,  in  respect  of  tins  i 
when  there  is  previously  iutro*lucal,  la  the  cxeieftiuii  U  f 
survivors,  the  material  l)eneflt  to  heirs  of  ibe  body:  AadI  1 
peat  thrtt,  in  the  ordinary  case,  an  obhgation  to  puy  to  tk| 
ties  named,  and  the  beira  of  their  Ixjdies  only  6t?enis  to  ine  1 
more  to  tnark  the  direct  personal  interest  given  to 
nametl,  and  so  to  render  the  ejcclusion  of  vesting, ' 
this  alter  declaration  as  t^i  survivors,  the  more  inadi 
I  do  not  think  tlijit,  in  a  direct  obligation  tiueh  as  in  tlil^t 
instantly  deJivere*!,  for  a  sum  of  money  pa j' able  «ittifijr| 
parties  named,  any  addition  of  tids  sort  can  exeluite.  by  Mi 
tlie  ilircct  legal  conaequcuce  of  aueh  an  obligation  ia  <»*i 
particular  individuals.  (4.)  l*hat  the  declaraLioti  a?t 
mi^rlit  take  e fleet  iu  ea#e  of  one  of  the  partie*  tlyuTs;  i 
and  without  ibs lie,  although^  after  the  death  of  the  19 
longest  liver,  is  true  enough.  Indeeil,  tlie  survivor*  wtrflMl 
be  the  next  of  krn.  But  as  a  provision  or  eonditioa  of  Uiei} 
I  am  sati^tkHl  that  in  tllii»  bond,  a  dclivereil  in^tru 
comuining  a  direct  obi igu tion  m  favour  of  the  t 
the  referLM)re  to  survivors  applies  to  and  la  satit] 
vivance  of  the  s^antor.  And  this  etmstruetlsoin  is  iui*t  ! 
fact ori ly  just itletl  by  the  chmse,  that  incase  anyofnjvi 
children  shall  stlceeetl  to  the  grant er's  huidcd  est* tea*  tlwa  t 
ihare  and  proportion  of  thiil  chihl  siiall  devolve  to  the  <unjj 
or  survivor.  In  this  very  naatcrial  ease,  which  mijcli' 
bahly  have  happenetl  in  the  course  of  nnturc,  the  *' 
granteris  Wvtmd  doubt  the  jK^riotl  to  which  survtf 
n-ference;  ami  then  the  clauife  guesi  on  with  thin  inipciftiH^ 
claration,  whiih  ha*!  a  great  l>earing  on  the  wlmle  (  '" 
vcatingi  that  the  sums  payable  under  tlie  Lfond 
and  are  partly  declared  to  lie  as  a  provisi^^n  ff*r  lli 
diildren  of  the  rnarnsge  whkh  had  subsiste^l  i 
and  Mra  Allardiee  other  than  tlie  heir  eu4 1 
and  estate.  No  claim  ci^uld  be  stated  on  tti 
the  tKxIy.  if  the  di^ed  had  not  eont^ed  thi 
vivors,  1  think  thitLtot*e  a, fettled  Boiilt, 
the  more  against  prfii^l^d  MoW&/idJ!l^'4M  tt**^! 
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heirs  of  tbo  body,  against  the  party  named,  an  interest  and  a 
right  against  their  parent,  which,  but  for  this  addition,  they  could 
not  have.  I  am  therefore  of  opinion  that  the  share  and  interest 
of  Mrs  Innes  in  this  sum  did  vest.  The  form  of  our  interlocu- 
t«r  requires  attention.  I  would  propose  to  recal  the  interlo- 
cutor of  the  X/ord  Ordinary ;  find  that  the^  objection  to  the 
.competency  of  the  m'ultiplepbinding  has  been  'withdrawn  at  the 
bar;  and  in  respect  of  the  minute  of  parties  agreeing  to  close 
the  record  for  judgment  on  the  merits,  as  well  as  on  the  com- 
petency, as  if  regular  claims  had  been  lodged  in  a  competition  for 
the  fund  in  medioj  sustain  the  seccmd  plea  in  law  stiUed  for  the 
nommal  raiser,  Robert  Barclay  AlUrdice,  and,  in  respect  there- 
of find  that  he  is  entitled  to  decree  of  exoneration  and  dischai^ge, 
in  terms  of  the  summons,  and  exoner  and  discharge  him  accord- 
ingly of  all  claim  for  the  fund  in  medioj  and  decern:  Find  him 
entitled  to  additional  expenses. 

Lord  Moncreiff. — ^This  is  a  very  special  case,  and,  whaterer 
difficulty  may  attend  it,  I  think  that  it  must  be  decided  on  a 
careful  consideration  of  the  terms  of  the  bond,  on  which  the 
question  entirely  depends,  according  to  the  best  judgment  which 
we  can  form  of  the  intention  thereby  expressed.  I  think  that 
we  get  very  little  aid  firom  any  other  cases  referred  to— none  of 
wlucb,  in  my  opinion,  materially  resembles  it.  This  is  an  one- 
rous bond,  executed  under  very  peculiar  circumstances,  which 
circumstances  appear  distinctly  on  the  fkoe  of  the  deed  itselfl 
It  constitutes  part  of  an  onerous  transaction  between  the  late 
Mr  Barclay  and  the  lady  who  had  been  his  wife,  she  being  de- 
signed ^*  formerly  my  spouse.'*  Then  it  appears  that  Mr  Bar- 
clay had  grant^  to  her  a  bond  or  obligation  for  an  annuity, 
which  is  specially  referred  to  in  relation  to  the  term  when  that 
annuity  would  expire.  And  this  bond  is  executed  expressly  **  in 
part  fulfilment  of  the  bargain  between  me  and  Mrs  Sarah  Ann 
Allardice  of  Allutlice,**  of  which  the  obligation  of  annuity  had 
formed  another  part.  But  it  is  very  material,  as  distinguishing 
this  case  from  all  others,  that  the  subject  matter  of  this  bond, 
the  monev  provided,  is  not  in  any  manner  constituted  in  favour 
of  Mrs  AUardice.  There  is  no  liferent  of  it  to  her ;  and  so  it  is 
not  a  case  of  liferent  and  fee  by  constitution  at  all.  The  obli* 
gation  by  the  bond  is  further  granted  **  as  a  part  of  the  con- 
sideration**  of  a  conveyance  executed  by  Mrs  Allardice  of  her 
)wn  estate  of  Allardice,  in  favour  of  Mr  Barclay,  and  the  chil- 
iren  of  the  marriage  in  their  order ;  that  is,  to  the  heir  of  the 
narriage,  **  as  well  as  for  other  good  causes  and  considerations.** 
Phis  being  the  character  of  the  deed,  the  express  obligation  is, 
*'  to  make  payment  to  James  Allardice  Barclay,  second  lawful 
on  of  the  marriage,**  &C.,  ^'  David  Stewart  Barclay,  Une  Came- 
on  Barclay,  Mai^^ret  Barclay,  Mary  Barclay,  and  Rodney  Bar- 
lay,  cqojuly  among  them,  and  the  heirs  of  their  respective 
todies,  and  the  survivors  and  survivor  of  them,**  of  the  sum  of 
^4000.  Thus,  it  is  not  a  provision  to  the  younger  children  of 
he  marriage  indefinitely,  but  an  express  onerous  obligation  to 
ach  of  six  existing  individuals,  and  the  heirs  of  their  bodies 
cspcctively,  described  as  the  children  of  that  marriage,  the  ef- 
^t  of  which,  I  apprehend,  as  a  provision  to  each  of  them  nomi- 
atimj  is  not  altered  by  the  declaration  that  it  is  to  be  paid  to 
[icoi  equally  among  them,  which  is  no  more  than  what  would 
ave  been  the  effect  of  it  without  any  such  declaration.  The 
'ords  which  follow,  **  and  the  survivors  or  survivor  of  them,*' 
ave  a  more  emphatic  force.  But  the  first  effect  of  them  is 
Lainly  this,  to  make  it  certain  that  the  rig^it  constituted  by  the 
revioos  words  was  not  a  conjunct  right  to  a  class  of  persons, 
ut  a  separate  right  to  each  of  the  persons  named,  whereby,  if 
ich  words  had  not  been  added,  the  death  of  any  one  of  them, 
ithoat  issue,  before  the  time  when  such  light  should  be  held  to 
ave  vested  in  him  or  her — ^whatever  time  that  might  be — 
ould  have  extinguished  the  obligation  pro  tanto.  Such  words, 
I  constituting  a  destination  or  substitution  beyond  the  first 
ppointment,  have  in  many  cases,  especially  in  cases  of  liferent 
ad  fee,  been  held  to  be  of  great  importance  in  determining  at 
hat  time  any  right  vested  in  the  class  of  persons  first  dcsig> 
ited  ;  and  I  certainly  think  that  they  are  so  in  many  cases, 
loii^h  no  one  ever  said  or  thought  that  they  are  necessarily 
>nciuflive  agidnst  all  other  indications  of  intention  within  the 
3cd.  Bat,  m  the  very  peculiar  bond  now  before  the  Court, 
lese  words  must  be  subject  to  construction  with  reference  to 
le  nature  and  the  character  of  the  obligation,  and  tlie  other 
aoses  of  the  deed ;  for  they  evidently  admit  of  different  con- 
ructiona, — 1.  vrith  reference  to  the  precise  time,  the  surviv- 
ice  c^  wludi  is  referred  to ;  and,  2.  with  reference  to  the  ques- 
>ii  wiiether  tbcy  denote  a  conditional  histitutioii  or  ouly  a  sub- 


stitution. And  the  effect  of  them,  in  these  respects,  can  only  be 
determined  by  a  due  consideration  of  the  other  parts  of  the 
deed.  The  bond  goes  on  to  provide,  that  the  obligant  shall  so 
make  payment  of  the  £4000,  **  at  and  against  the  first  term  <tf 
Whitsunday  or  Martinmas  that  shall  happen  after  the  decease  of 
the  longest  liver  of  me  and  the  said  Mrs  S.  A.  Allardice."  So  it  is 
provid^  as  to  the  princip^  sum.  But  it  fartlier  bears,  "  toge- 
ther with  the  interest  of  the  said  princip^  sum,  &c,  from  and 
after  the  term  of  Candlemas,  Whitsunday,  Lammas  or  Martin- 
mas, which  shall  happen  immediately  preceding  the  death  of 
the  said  Mrs  S.  A.  Allardice,  yearly,  termly  and  proportionally, 
until  the  said  principal  sum  is  paid.**  These  last  wonls  are  very 
remarkable.  For,  according  to  the  construction  that  there  could 
be  no  vesting  till  the  death  of  the  longest  liver,  whichever 
that  were,  the  natural  words  would  have  been,  till  the  principal 
sum  "  shall  be  payable.**  Possibly-  the  words  were  employed 
with  reference  to  the  single  case  of  the  lady  surviving  the  granter. 
But  still  every  word  is  important.  And  in  the  other  event,  of 
the  granter  surviving,  the  expression  implies  that  he  might  pay 
up  ^  provision^  widiout  leaving  it  to  rest  on  contingencies  till 
his  own  death.  But  it  is  much  more  important  to  observe,  that 
the  appointment  in  r^ard  to  the  interest  clearly  imports  that 
the  provision  might  take  efl%£t  in  the  lifetime  of  the  father,  the 
single  obligant,  and  might  be  in  operation  for  many  years  be- 
fore his  deaths  For,  if  Mrs  Allardice  had  predeceased  Mr  Bar- 
clay, the  provision  in  regard  to  the  interest  would  have  taken 
eflfect  from  the  first  term  preceding  her  death.  The  purpose  to 
which  the  interest  was  then  to  be  applied  is  one  thmg.  But, 
in  the  first  place,  it  is  an  express  obligation  to  pay  the  interest. 
And  must  we  not  ask,  in  whose  favour  would  that  obligation 
have  emerged  in  the  event  supposed  ?  The  answer  must  clearly 
be,  that  it  would  have  been  an  obligation  in  favour  of  each  of 
the  children  previously  named.  So  that  it  would  have  been  im- 
possible to  deny  that  there  was  some  right  under  the  bond 
rested  in  each  even  in  the  Other's  lifetime.  And,  when  the 
deed  farther  provides,  that  the  interest  in  that  case  should  be 
applied  for  the  maintenance  and  education  of  the  children,  it  is 
expressly  '*  of  my  children  above  named,  or  any  of  them,  in 
such  way  and  by  such  proportions  as  I  may  think  proper.**  In 
a  case  of  bankruptcy,  the  bond  would  have  ranked  as  a  debt. 
Now,  I  am  very  sensible  Umt  it  might  have  been  a  verjr  delicate 
question,  and  one  much  more  doubtM  than  that  with  which 
we  have  now  to  deal,  whether,  if  Mr  Barclay  had  survived  Mrs 
Allardice,  there  would  have  been  a  vested  riglit  to  the  principal 
in  each  of  the  diildren  naitMd^  even  before  Mr  Barclay*s  own 
death,  at  which  term  only  it  would  have  been  payable.  It 
would  be  difScult  to  separate  the  right  to  the  principal  from 
the  right  to  the  interest,  at  least  in  the  way  this  bond  is  con- 
structed. But  I  do  not  think  it  necessary  to  resolve  that  ques- 
tion. The  case  which  has  occurred  is,  that  Mrs  Allardice  sur- 
vived Mr  Barclay,  whereby  the  bond  was  not  in  operation  in 
Mr  Barclay's  lifetime.  And  the  sln^e  question  here  is,  whether 
the  rights  to  principal  and  interest  did  or  did  not  become  vested 
in  the  children  who  survived  him,  although  nothing  was  pay- 
able till  the  death  of  the  wife,  as  the  longest  liver.  But  there 
is  another  clause  in  the  deed,  which  has  in  it  as  near  as  possible 
to  a  plain  declaration,  that  this  was  the  true  meaning  of  the 
term  **  survivors  or  survivor,"  as  employed  in  this  deel  For 
it  is  provided,  that  in  case  any  of  the  children  named  shall  suc- 
ceed to  the  gTanter*s  estate,  "  either  as  my  heir  or  by  convey- 
ance from  me,  then  the  share  or  proportion  of  the  said  sum  of 
£4000,  and  interest  thereof  of  the  chUd  so  succeeding,  shall  de- 
volve and  accrue  to  the  survivors  or  survivor.**  What  do  these 
words  "  survivors  or  survivor**  mean  here  ?  I  cannot  construe 
them  otherwise  than  as  referring  to  the  other  children  named, 
who  should  be  survivors  or  survivor  of  him,  Mr  Barclay.  If 
the  child  succeeding  succeeded  as  heir,  that  must  be  after  Mr 
Barclay*8  death ;  but  it  might  be  in  the  lifetime  of  Mrs  Alkr- 
dice,  or  it  might  be  upon  his  death  surviving  her.  But  the 
provision  being  absolute,  it  must  have  taken  effect  at  what- 
ever time  he  Sed ;  and  supposing  him  to  die  before  Mrs  Al- 
lardice, it  must  be  taken  as  a  declaration  that  the  share  in 
the  fund,  and  in  the  interest  of  it,  fklling  to  the  child  so  suc- 
ceeding should,  at  that  moment,  devolve  on  the  survivors 
or  survivor,  that  is,  on  the  children  who  had  then  survived 
himself.  If,  again,  it  be  supposed  to  refisr  to  the  case  of  his 
surviving  Mrs  Allardice,  the  effect  is  still  the  same :  for  the 
term  must  still  refer  to  the  children  surviving  himselr.  But  a 
case  may  be  imagined,  that  a  younger  child  succeeded  to  the_ 
estate  by  conveyance  of  ^Ir  Barclay.    The  effect  would  be  the 
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fame  as  in  the  oUier  case,  if  Mrs  Allardioe  were  alive.  But  if 
she  were  dead,  the  right  to  the  interest  would  devolve  on  the 
other  children  as -then  surviving,  though  the  principal  would  not 
be  payable  till  Mr  Barclay's  own  death.  There  is  then  a  clause 
reserving  to  Mr  Barclay  a  power  of  division  among  the  children. 
It  does  not  appear  to  me  that  this  very  common  clause  can 
a£f^t  the  question  of  vesting  or  not.  It  qualifies  the  extent  of 
the  interest  of  each  child  potentially,  if  the  power  be  exercised, 
which  it  must  be,  if  at  all,  in  the  father's  lifetime.  But,  in  other 
respects,  it  cannot  affect  the  state  of  the  right  after  his  death ; 
and  then,  the  deed  expressly  provides  that  it  must  be  so  done 
that  **  the  capital  shall  be  shared  among  the  said  children,  ac- 
cording to  the  true  intent  and  meaning  thereof"  &c. ;  and  that 
failing  thereof,  the  said  capital  **  shall  belong  equally  to  my 
said  yoimgcr  children,  share  and  share  alike."  In  short,  this 
reserved  power  of  division,  which  appears  to  have  formed  a 
part  of  the  agreement  with  Mrs  Alliutlice,  does  not  alter  the 
nature  of  the  right  itself,  but,  on  the  contrary,  rather  implies 
that  there  was  to  be  a  vested  right  in  each  of  the  children  at 
Mr  Barclay's  death,  qualified  only  by  a  power  in  him  al<uie  to 
make  a  division  in  his  own  lifetime.  The  last  clause  of  the  deed 
bears,  that  the  granter  had  instantly  delivered  the  bond  to  Mr 
James  Chalmcr,  for  behoof  of  the  children— a  circumstance 
which  I  must  think  to  be  of  material  Importance.  It  leads  to 
this  inference,  that  there  was  a  vested  and  irrevocable  interest 
of  some  kind  from  the  moment  of  that  delivery — a  thing  which 
naturally  arose  out  of  the  nature  of  the  onerous  transactions ; 
and  the  question  as  to  the  title  of  each  child  might  then  be  re- 
duced to  depend  altogether,  not  on  the  postponed  term  of  pay* 
ment,  but  on  the  words  **  survivors  and  survivor."  This  takes 
it  out  of  all  the  cases  referred  to,  and  leaves  it,  as  a  venr  pe- 
culiar case,  depending  on  its  own  circumstances.  From  au  the 
clauses  taken  together,  I  think  it  venr  clear  that  the  intention 
expressed  is  for  the  establishment  of  a  vested  interest  in  each 
of  the  children  named,  at  least  from  the  death  of  Mr  Barclay 
himself.  I  say  notliing  of  any  other  case,  if  Mrs  Allardice  had 
predeceased  lum.  And,  reverting  to  the  distinction  to  which  I 
alluded  in  the  beginning,  it  seems  to  me  to  be  conclusive  now, 
when  all  the  clauses  are  attended  to,  that  there  is  no  case  of 
liferent  and  fee  at  all.  The  bond  is  part  of  an  onerous  contract, 
stipulated  for  bv  the  lady  in  behalf  of  her  existing  children,  in 
consideration  of  the  conveyance  by  her  to  the  granter  and  the 
same  children  of  a  valuable  estate.  The  single  cause  for  the 
postponement  of  the  term  of  payment  was  not  any  thing 
affecting  the  lady  as  a  liferentrix,  wliich  would  have  made 
it  a  matter  as  of  necessity  involved  in  the  nature  of  the 
right  given  to  her,  but  merely  the  condition  of  the  granter  c^ 
the  bond,  as  separately  bound  to  pay  an  annuity  to  her,  and  fbr 
bis  relief  in  that  point,  'i'ho  bond  was  to  be  payable  at  all 
events  to  these  children,  or  some  of  them,  or  the  heirs  of  their 
bodies.  Tlie  question,  to  which  of  them  any  sum  should  bo 
paid,  was  a  matter  of  indifference,  except  with  reference  to  the 
power  Of  division,  and  absolutely  so  if  that  power  were  not 
exercised.  There  is,  therefore,  not  the  slightest  presumption  in 
such  a  case  that  there  was  not  an  intention  that  the  right  given 
to  each  of  the  children  nominatim  should  vest  in  that  child  in- 
dividually, just  as  well  as  unquestionably  there  was  a  right 
vested  in  them  all  together.  In  short,  I  am  of  opinion,  upon 
the  special  terms  of  the  deed,  that  there  was  a  right  fUlly  yested 
to  the  proper  share  of  the  provision  of  £4000  in  each  of  the 
children  of  Mr  Barclay ;  that  that  right,  being  vested  in  Mrs 
Innes,  as  one  of  them,  passed  to  her  husband,  by  her  assig- 
nation to  him  in  her  marriage-contract,  and  was  validly  as- 
signed to  Mr  William  Innes  by  the  deed  founded  on,  and  esSko- 
tually  discharged  to  Mr  Barclay  after  the  death  of  Mn  Allar- 
dice. As  the  respondent  has  passed  from  the  objection  to  the  com- 
petency of  the  multiplepoinding,  I  think  that  we  may,  without 
discussion,  sustain  that  process ;  and,  in  respect  of  the  minute 
of  the  parties,  hold  the  record  made  up  on  the  objections  suffi- 
cient as  a  record  in  the  competition. 

Lord  Cockfmm.^l  am  of  opinion  that  the  sum  in  question  did 
not  vest  till  after  the  death  of  the  widow  of  the  granter  of  the 
deed.  On  a  subject  so  delicate  as  that  of  vesting,  and  on  which 
general  criteria  for  construction  seem  to  be  so  difficult  to  be 
discovered  or  to  be  applied,  it  is  satisfiu^tory  to  have  the  ana- 
logy of  any  nearly  siinilar  cases  to  rest  upon.  In  Buchanan, 
ISth  February  1830,  a  sum  was  directed  to  be  held  by  trustees, 
in  order  that  the  interest  might  satisfy^  a  liferent ;  and  aftcer  the 
expiration  of  the  liferent,  part  of  the  capital  was  to  be  paid  to  a 
grand  daughter,  with  a  substitution  over  in  &vour  of  a  different 


party.  The  grand-daughter  survived  the  granto',  but  hkTa% 
predeceased  the  liferenter,  it  was  decided  that  she  hid  no  potcr 
to  give  the  money  to  her  husband,  ^le  was  prevented  firan 
doing  so  solely  by  the  two  circumstances  of  the  tniit  tnl  cf 
the  liferent.  In  Provan,  14th  January  1840,  a  soiniraitp> 
pointed  to  be  held  by  trustees,  who  were  to  pay  the  intemt  to 
an  annuitant,  and,  after  her  death,  to  divide  the  capital  idoqi 
her  children  equally,  whom  foiling,  among  their  heirs,  or  die 
heirs  of  such  as  should  have  predeceased.  It  was  bdd  tint 
there  could  be  no  vesting  till  the  annuitant  should  die;  dqI 
that  the  legacy  lapsed,  but  that,  £Edling  children  daring  the 
annuitant's  life,  it  went  at  her  death  to  the  heirs.  Hereilio 
the  child,  though  surviving  the  granter,  was  excluded  tMj  bf 
the  trust,  and  by  the  subsistence  of  the  annuitant  There  wereio 
other  circumstances  to  which  the  decision  can  be  aacribei 
The  case  of  Clelland,  20th  June  1839,  has  a  still  moreexad 
application  to  the  present  one.  1.  It  was  a  provifion  todul* 
dren,  not  a  legacy  ;  such  a  provision  being  supposed  (errooeouty 
as  I  think)  to  be  more  favourable  foit  vesting.  2.  The  ddldRi 
were  all  named.  3.  The  shares  of  those  deceasing  without  ban 
were  to  go  to  the  survivors.  Hiese  are  precisely  tli^  materiai  £Kti 
of  the  present  case.  In  these  circumstances,  the  rabitionc^ 
the  arrangement  was,  that,  on  the  death  of  a  liferentrix,  ti» 
tees  were  to  divide  a  sum  among  eight  named  childreo,  or  tk 
survivors.  And  the  question  that  was  presented  for  dednoi, 
perfectly  clear  of  all  other  circumstances,  was,  whether  tbe 
mere  creation  of  the  liferent,  joined  to  the  trust,  and  to  the 
virtual  substitution  in  favour  of  the  survivors  and  tbeheinof 
the  deceasers,  did  not  afford  adequate  evidence  that  the  gnuoter 
intended  that  there  should  be  no  vesting  Ull  the  period  of  dii> 
tribution  should  arrive.  It  was  found  that  such  intention  Dint 
be  inferred  from  these  circumstances.  Now,  what  have  we  hat? 
We  have  three  circumstances,  which,  though  founded  on  for 
the  nominal  raiser,  seem  to  me  to  be  perfectly  immsteriil 
These  are,  Ut,  that  this  is  a  case  of  provision ;  2d;  that  it  iia 
onerous  provision,  because  it  was  mide  in  consequence  of  tone 
previous  obligation  (but  of  which  we  know  nothing)  betweo 
the  granter  and  his  wife ;  Sd,  that  the  deed  was  delivered.  I 
am  not  aware  that  these  circumstances  alter  the  principles  of 
construction.  A  person  may  certainly  deliver  a  deed,  cm 
though  it  be  a  deed  of  provision,  and  made  imder  a  prior  obli- 
gation, without  affecting,  or  having  the  remotest  intention  to 
affect,  a  question  such  as  tlie  one  now  before  us.  He  gisnti  td 
delivers  the  bond,  subject  to  all  its  qualities—legal  coostroctkn 
included.  We  have  a  trust,  or  what,  quoad  hoc,  is  eqainl^ 
to  a  trust,  in  the  person  of  the  father  or  of  his  represeotitiTe. 
The  sum  of  X4000  is  provided  to  the  children,  under  oertia 
conditions.  One  of  these  is,  that  the  money  is  not  to  be  parted 
with  till  after  the  death  of  the  hist  surviving  spouse.  It  ii  tbei 
to  be  distributed  equally,  or,  according  to  a  power  of  dirittOB 
by  the  father,  among  the  children  as  a  class, — by  which  I  men 
that  though  each  child  be  named,  the  division  is  to  be  tmoof 
them  all ;  but  with  a  substitution,  in  tlie  event  of  any  of  tber 
deaths,  in  fhvour  of  the  survivors,  and  of  heirs.  But  thooghl 
think  that  there  was  what  was  equivalent  to  a  trust,  I  doooi 
conceive  this  to  be  material.  Because,  let  it  be  taken  meici^ 
as  a  case  of  payer  and  payee.  It  is  at  least  Uie  case  of  s  pott* 
poned  payment.  It  is  postponed  till  a  particular  person  die& 
but  with  this  essential  circumstance,  that,  as  the  party  engignf 
to  pay  could  not  know  how  many  of  several  payees  were  tots 
then  alive,  he  only  obliges  hunself  to  pay  them  aU,  or  the  if- 
Tivors.  There  is  truly  no  need  to  complicate  the  quesUoo  wit* 
much  of  the  matter  it  has  been  connected  with.  Stated  omplT. 
but  correctly,  this  was  just  a  provision,  payable  at  a  fctaw 
period,  to  six  persons,  or  the  survivors  or  heirs.  Now  it  wpeifl 
to  me  that,  according  to  the  plain  and  natural  import  d  i^ 
words,  and  of  such  an  arrangement,  the  survivors  mast  mas 
those  who  outlive  the  period  of  division.  It  might  have  bees 
made  otherwise  by  appropriate  expressions.  But  there  is  ^ 
express  statement  what  the  term  to  be  survive  must  be.  I> 
this  situation,  we  must  give  the  words  that  we  have  their  phii 
meaning.  And  if  a  trustee  or  other  party  be  simply  direct^ 
to  distribute  a  sum  at  the  end,  say  oi  ten  years,  among  s  }l^' 
rality  of  persons,  or  the  survivors,  it  seems  to  me  to  be  pUin  tW 
the  distnbution  can  only  be  made  among  those  then  ahve— tboie 
who  survived.  This,  accordingly,  was  the  positive  dediio«* 
the  case  of  Clelland.  Their  surviving  till  the  period  fer  ^riPj 
is  a  circumstance  which,  by  its  uncertainty,  necessarily  •<>9*^ 
the  vestiiig.  Various  cases  have  been  put,  in  whicfa  it  is  9cep^ 
that  holding  the  fiither*s  death  to  be  the  term  is  the  most  elF^ 
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dk&i  Caset  might  reiy  easily  be  put  of  an  exactly  opposite  nar 
ture.  Bat  whaterer  effect  such  considerations  may  have  upon  the 
pUnnen  of  fiunily  arrangements,  they  are  irrelevant  in  judicial 
eonstmction.    I  can  discover  nothing  in  this  deed  to  make  me 
think  it  probable  that  the  granter,  who  clearly  had  a  certain 
&Toar  for  surviyors  and  heirs,  thought  it  expedient  that  both 
of  these  classes  could  be  disappointed,  by  finding,  when  the 
dtj  of  division  arrived,  that  each  child,  as  soon  as  its  father 
lud  died,  and  possibly  while  each  was  still  in  minority,  had 
ipent  its  portion  by  anticipation,  and  died  before  the  liferentrix, 
living  nothing  to  be  divided.    It  has  been  said  that  interest  is 
ptjabie  before  distribution,  and  that  this  implies  a  vesting  of 
the  capital.    So  it  does  in  general,  but  most  clearly  not  here : 
because  the  interest  is  to  be  paid  from  and  after  the  death  of 
the  wife,  even  though  the  &ther  be  then  alive,  and  while  con- 
feuedly  there  could  be  no  vesting.    It  is  a  mere  engagement 
by  the  father,  that,  as  soon  as  the  death  of  his  wife  should  re« 
liere  him  of  a  sum  he  had  to  pay  her,  he,  in  his  discretion,  should 
1^  oat  the  interest  of  £4000  on  the  education  and  maintenance 
of  the  children.    It  has  also  been  urged  that  the  clauses  about 
a  joaoger  child  succeeding  to  the  estate  fixes  the  father's  death 
as  the  term,  because  it  is  only  his  death  that  can  produce  the 
erent  which  is  to  exclude  that  child  from  all  share  of  the  £4000. 
Bot  there  are  two  misapprehensions  here.     1.  There  could 
detrlj  be  no  vesting  during  the  fiither*s  life.    But  a  younger 
child  might  succeed  during  his  life.    The  event  provided  for 
is,  that  a  younger  child  shall  "  succeed  to  my  lands  and  estate, 
either  as  my  heir,  or  by  conveyance  ftom  me."    The  import  of 
the  provision  is  merely  that,  whoever  shall  "  take"  the  estate, 
DO  matter  how,  shall  cease  to  be  considered  as  a  younger  child. 
S.  Even  though  he  should  take  as  heir,  still  the  only  result  is, 
not  that  his  share  is  to  be  then  payable  to,  or  to  vest  in  the  rest, 
but  that  it  is  to  "  devolve  and  accrue  to  the  survivor  or  sur- 
▼iTors."    But  it  may  devolve  and  accrue,  under  the  radical 
provision,  by  vesting  at  the  death  of  the  widow.    In  short,  ex- 
cept by  striking  the  child  who  takes  the  estate  out  of  the  dis- 
tribntbn,  this  clause  has  no  effect  on  the  situation  of  the  rest. 
On  the  whole,  I  can  see  no  substantial  distinction  between  this 
tnd  the  cases  I  have  referred  to,  particularly  that  of  Clelland. 
That  there  may  he  opposite  cases  is  extremely  probable.    But 
it  is  so  desirable  to  get  hold  of  any  rules  or  precedents  on 
this  sahject,  that  I  am  for  adhering  nrmly  to  the  latest  autho- 
rities. 
Lord  Medwyn  was  absent. 

The  Court  accordingly  exonered  and  discharged  the 
pursuer,  and  found  him  entitled  to  expenses. 

Pursuer's  Authority. — Maijoribanks,  1 8th  Feb.  1836. 

Defender's  Authorities. — Provan,  14th  Jan.  1840.  Wright, 
9th  July  1840.  Buchanan,  12th  Feb.  1830.  Clelland,  20th 
June  1839. 

Lard  Ordincuy,  Cuninffhame. — Act  Handyside  ;  Walter 
Dttthie,  W.S.,  Agent,— Ak  Butherfurd,  Macfarlane  ;  Jamef 
Bennett,  W.S.,  Agent— R.  C7«rifc.— [F.L.M.H.] 


SUt  January  1845. 
Second  Division. — (F.L.M.H.) 
No.  81. — Geobgb  Mackenzie,  FetiHoner. 
Hinor— Factor  loco  Absentis— Discharge-- Accounts. 
The  petitioner  was,  in  June  1840,  appointed  factor 
loco  absentia  for  Thomas  Urquhart,  then  a  minor.   In  vir- 
tue of  his  office,  he  had  uplifted  Uie  rents  of  an  entailed 
wtate  belonging  to  the  minor,  and  done  other  business. 
Thomas  Urquhart,  who  had  been  abroad,  attained  ma- 
jority in  April  1844.     The  petitioner  accordingly  pre- 
sented a  petition  for  discharge. 

The  Court,  on  the  report  of  Lord  Robertson,  dis- 
charged the  petitioner,  without  remitting  the  accounts 
to  an  accountant  for  examination,  on  Thomas  Urquhart*8 
fttatement  that  he  had  himself  examined  them,  and  was 
tttiified  with  their  correctness. 

Per  Buitiqner,  J.  T.  Gordon ;  Gordon,  Stuart  and  Cheyne, 
W.S.,  Agmt$.^K  C&rit.~[F.L.M.H.] 


Ut  February  1845. 

First  Division.— (J. C.) 

No.  82. — ^Mrs  Martha  Ignacia  Van  Kempen  Du 

Vernet  Grosett  Muirhead  and  Mandatory,  t;, 

Henry  Robert  Du  Vernet  Grosett  MunufEAD. 

Parent  and  Child — Aliment — Circutristancex  in  which  the  Court 
alloived  a  mother  £100  per  annum  uf  aliment  from  her  son^  the 
proprietor  of  an  entaika  estate. 

IVfrs  M.  I.  V.  K.  Du  Vernet  Grosett  Muirhead,  re- 
siding in  St  Malo,  in  France,  and  James  L.  Lang, 
writer  in  Glasgow,  her  mandatory,  brought  an  action 
of  aliment  against  her  son,  Henry  Robert  Du  Vernet 
Grosett  Muirhead,  of  Bredisholm,  Esquire,  in  the  fol- 
lowing circumstances. 

The  pursuer,  Mrs  Muirhead,  was  the  wife  of  Colonel 
Muirhead,  the  defender's  father,  who  was  the  last  heir  of 
entail  in  possession  of  the  estate  of  Bredisholm ;  but 
no  contract  of  marriage  had  been  entered  into  between 
her  and  her  husband.  Colonel  Muirhead  died  without 
making  any  provision  for  her,  or  for  their  youngest 
child,  who  lived  with  her ;  and  her  income  consisted 
solely  of  a  pension  of  £80  a-year,  allowed  to  her  by 
government  as  an  officer's  widow. 

Her  eldest  son,  the  defender,  entered  into  possession 
of  the  estate  of  Bredisholm  upon  his  father's  death. 
The  gross  agricultural  rental  of  that  estate  amounted, 
as  Mrs  Muirhead  asserted,  to  between  £2000  and 
£3000  per  annum,  while  lately  extensive  and  valu- 
able fields  of  minerals  had  been  discovered  in  the  pro- 
perty; these,  however,  she  neither  asserted  to  have 
been  worked  or  let  Including  certain  sums  of  ready 
money,  which  it  was  said  the  defender  possessed,  his 
icee  income  was  alleged  by  the  pursuer  to  amount  to 
about  £3000  a-year.  The  pursuer  concluded,  in  her 
summons,  for  an  aliment  of  £400  per  annum. 

The  defender,  on  the  other  hand,  admitting  the  gross 
rental  of  Bredisholm  to  amount  to  above  £2000,  al- 
leged that,  after  payment  of  the  various  burdens  and 
provisions,  (one  of  which  was  an  annuity  of  £685  per 
annum,  to  the  widow  of  a  former  heir  of  entail,  who 
was  about  eighty  years  of  age,)  his  free  income,  which 
was  solely  derived  from  the  estate,  scarcely  amounted  to 
£400  per  annum.  It  was  admitted,  notwithstanding,  by 
the  defender,  that  he  had  a  considerable  establishment, 
consisting  of  two  men  and  three  maid  servants,  and  that 
he  kept  four  horses — ^two  of  which,  however,  he  stated, 
were  used  for  agricultural  purposes.  The  defender 
added,  that  his  &ther.  Colonel  Muirhead,  had  only 
allowed  the  pursuer  £100  per  annum  during  his  life, 
though  he  was  much  richer  than  the  defender,  and  had 
made  no  settlement  upon  her,  having-  been  of  opinion 
that  her  pension  as  an  officer's  widow  was  an  adequate 
provision.  The  defender  fru*ther  made  some  insinua- 
tions against  the  character  of  the  pursuer,  but  adduced 
no  evidence  in  support  of  them. 

The  pursuer  pleaded — ^The  defender  was  bound,  ex 
debito  naturali^  as  well  as  in  respect  of  his  having  suc- 
ceeded to  his  father's  estate,  to  f^ord  an  aliment  to  his 
mother,  the  pursuer,  adequate  to  her  decent  support, 
according  to  her  station  in  society,  and  proportioned  to 
the  income  which  he  possesses. 

The  defender  pUaded — Regard  being  had  to  the  pro- 
vision in  favour  of  the  pursuer,  as  the  widow  of  a  colo- 
nel in  the  army,  she  is  not  entitled  to  enforce  any  claim* 
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against  the  defender,  either  ex  lege  or  ex  pietate.     At  all 
events,  her  claim  is  excessiTe,  and  incompatible  with 
the  defender's  income. 
At  advising, 

Lord  JuMtiot-CrtmeroL — ^We  most  in  this  ciMe  lay  entirely  oat 
of  mind  the  whole  insinuations  contained  in  thoee  papers ;  they 
ought  never  to  have  been  introduced,  and  serve  rather  to  ixyure 
the  case  of  the  defender.  The  only  question  before  us  is»  what 
is  a  fair  allowance  firom  this  son  to  his  mother?  It  is  obvious 
that  we  cannot  take  into  view  the  speculative  value  of  minerals 
said  to  exist,  butccmfessedly  not  yet  worked,  in  this  gentleman's 
entailed  estate.  In  short,  we  must,  in  the  circumstances  of 
this  case,  lay  out  of  sight  all  the  disputed  allegations  as  to  the 
sources  of  this  son's  income,  and  endeavour  to  form  a  fkir  esti* 
mate  cf  his  annual  rev^ue.  And  doing  fo^  I  think  the  lady 
ought  to  have  £100  per  annum. 

Lords  Mackenzie,  and  FuUerton  concurred. 

Lord  Jejffrei/. — I  concur.  It  is  said  that  we  must  not  judge 
of  this  gentleman's  fortune  from  his  mode  of  living.  But  living 
as  he  does,  if  we,  by  giving  his  mother  a  reasonable  aliment» 
force  him  to  reduce  his  exp^iture  in  proportion  to  the  amount 
of  her  allowance,  we  only  compel  him  to  perform  his  duty.  But 
wc  arc  told  for  him  that  he  may  bo  extravagant,  and  that  this 
allowance  to  his  mother  may  involve  him  in  bankruptcy.  In 
that  case  his  mother  must  just  rank  on  his  estate  with  his  cre- 
ditors ;  and,  unfortunately,  as  he  is  an  heir  of  entail,  she  will 
only  have  his  life  interest  upon  which  to  rank. 

The  Court  accordingly  awarded  an  aliment  of  £100 
per  annum  to  Mrs  Muirhead,  and  found  her  entitled  to 
expenses. 

Lord  Ordinary^  Cuninghamo. — Act,  Rutherfurd,  A.  £.  Mon- 
teith ;  Alexander  Hamilton,  W.S^  Agent — Alt.  Solicitor-Gene- 
ral (Andersrjn),  A.  M*Neill;  L.  Mackintosh,  S.S.C.,  Agent— W. 
OerJt.— [J.C] 

1st  February  1845. 

FiBST  Drvisiojr.— (J.C.) 

No.  83. — ^Alexander  Denovan,  Suspender^  r.  Bobebt 

Caibns,  Respondent, 

Bill  of  Exchange — Lis  alibi  pendens —Statute  12  Geo.  III.  c 
72,  §  37 — Sexennial  Prescription — Abandonment  of  Action — 
Process — The  creditor  in  a  biu  of  exchange  which  was  dishonoured, 
raised  on  ordinary  action  against  the  acceptor  within  the  gears  of 
prescription^  condudinoj  inter  alia,  for  payment  of  the  contents  of 
the  hUL  This  action  he  allowed  to  fall  cuUep,  Some  gears  afUr 
the  prescriptive  period  had  elapsed,  he  extracted  the  registered 
protest,  and  used  summary  diligence,  vpon  which  he  incarcerated 
the  acceptor,  A  note  of  suspension  and  liberation  having  beem 
presented  for  the  acceptor,  the  charger  offered  to  abcmdon  the 
ordinary  action,  in  so  far  €U  it  concluded  for  payment  of  the  hUl^ 
and  pay  the  suspenders  expenses  therein.  The  note  ofsumensum 
passed  on  the  around  of  lis  alibi  pendens ;  and,  Opinion,  That  the 
charger's  tenaer  of  abandonment  of  the  ordinary  action,  andpe^ 
ment  of  the  suspender's  expenses  therein,  did  not  obviate  the  ob» 
jection.  Question,  Whether,  if  the  ordinary  action,  wluch  inters 
rupted  prescription,  had  been  abandoned,  the  hill  would  not  have 
been  prescribed  9 

Aliment — Diligence — Lib^x^tion — Suspension — Cireumsianee$ 
in  which,  where  a  party  had  beenUberated  without  intimation  to 
the  creditor,  from  the  creditor's  favUtre  to  lodge  aliment,  and  was 
re-incarcerated  on  the  same  diligence  a  few  Iwurs  afterioards,  his 
appUcation  for  decree  of  oessio  bonorum  having  been  refused 
in  the  mean  time.  Obiter  dictum,  that  had  the  diligence  been 
originally  competent,  the  debtor's  re-incarceration  would  not  have 
been  illegcd. 

Suspension — ^Process — A  suspender,  whose  note  of  suspension  amd 
lAeration  had  been  refused  bw  the  Lord  Ordinary  on  the  bSls,  re* 
claimed;  and,  the  record  not  having  been  closed,  tendered  a  wumUs 
pleading  preserwtion  of  the  bill,  the  diligence  on  which  was  under 
suspension.     The  minute  was  allowed  to  be  received 

Alexander  Denovan,  cooper,  Clackmannan,  granted 
a  bill  for  £20,  dated  6th  January  1829,  and  payable 
twelve  months  after  date,  to  Robert  Cairns,  fcuar  in 
Coulsnaiighton.     This  bill,  when  due,  was  protested, 


and  the  protest  was  registered  on  21st  June  18S0. 
The  registered  protest  was  extracted  on  31st  Jolj 
1844^  upon  which  diligence  was  done  at  the  instaoce 
of  Cairns,  in  virtue  of  which  Denovan  was  incaroenOed 
in  Alloa  jail,  on  16th  August  1844.  Denovan,  od  the 
ground  that  he  was  unable  to  aliment  himself,  applied 
to  the  Sheriff  to  be  allowed  an  aliment,  which  its 
awarded  to  him  on  19th  August  1844,  on  conditioQ 
that  he  should  grant  a  disposition  omnium  bonontm  b 
&vour  of  Cairns.  This  disposition  Denovan  accord- 
ingly granted ;  a  sum  of  aliment  was  dqwsited  bj 
Cairns,  which  was  exhausted  on  24th  September  fol- 
lowing ;  and  Denovan  was  liberated  on  the  morning  of 
the  26th  of  that  month,  in  virtue,  as  he  stated,  of  the 
Sheriff's  warrant.  A  few  hours  after  his  libendoo, 
he  was  re-incarcerated,  on  the  same  diligence,  n 
Caims's  instance,  and  in  consequence  presented  the 
present  note  of  suspension  and  liberation,  in  which  he 
pleaded,  that  after  he  was  set  at  liberty,  bj  virtue  of 
the  Sheriff's  warrant,  in  consequence  of  the  exhsusdoo 
of  his  aliment,  it  was  illegal  and  incompetent  again  to 
imprison  him  within  a  few  hour?,  especially  once  no 
change  of  circumstances  had  occurred  in  the  intemL 
(Crawford  v.  Dawson,  11th  March  1886;  14  Shaw, 
p.  688.) 

Cairns  stated  in  explanation,  that,  immediatdj  b^ 
fore  the  present  diligence  was  raised,  Denovan's  wife 
had  succeeded  to  a  sum  of  above  £50,  to  which  Deno- 
van had  right  in  virtue  of  his  jus  mariti;  that  afler  the 
disposition  omnium  bonorum  had  been  granted  to  the 
respondent,  he  foimd  that  the  whole  of  Denovan*8  fa^ 
niture  and  money  had  been  put  out  of  the  way ;  that 
Denovan  had  applied,  on  23d  September,  while  in  jail 
under  the  present  diligence,  for  the  benefit  of  otm 
and  had  thereafter  been  improperly  liberated,  without 
intimation  to  the  charger  or  his  agent ;  that,  an  hoor 
or  two  after  his  liberation,  he  appeared  in  the  Sheriff- 
Court  room,  when  the  hearing  in  his  cessio  having  pro- 
ceeded, and  no  satisftu^tory  account  of  his  wife's  socces- 
sion  having  been  given,  decree  of  cessio  was  refused  in 
hoc  statu ;  that  the  charger  inmiediately  had  the  sus- 
pender re-incarcerated  in  virtue  of  bis  warrant,  and 
lodged  ten  shillings  of  aliment  with  the  jailor,  and  that 
the  warrant  for  the  suspender's  liberation  founded  on 
had  been  surreptitiously  obtained  from  the  Sheriff  by 
his  agent,  the  evening  c^r  his  re-incarceration,  so  that 
in  fact  the  suspender  was  not  re-incarcerated  after  that 
warrant  had  been  issued.  In  these  circumstances,  he 
pleaded  that,  as  Denovan  had  been  liberated  witboot 
notice  to  the  charger  or  his  agent,  he  had  been  impro- 
perly liberated,  and  that  the  case  of  Crawford  was  t^xtt- 
fore  inapplicable ;  that  the  rcftisal  of  decree  of  cessio  at  all 
events  warranted  re-incarceration;  that  diligence  doei 
not  &11  in  consequence  of  the  liberation  of  a  debtor,  finom 
failure  of  the  creditor  to  provide  aliment;  (Abercromby, 
i9th  June  1759;  M.  11,811.  Boyd,  21st  December 
1811 ;  F.  C.  Morrison,  3d  June  1826  ;  4  Shaw,  668. 
Inglis,  10th  July  1833 ;  W.  S.,  955.  Mackenae,  14th 
January  1830 ;  8  Shaw,.  306.)  and  that  the  wanwrt 
of  the  Sheriff  for  the  suspender's  liberation  was  irrele- 
vant, as  the  suspender  was  not  liberated  in  virtue » 
that  warrant 

The   Lord  Onlinan^  on  the  bills  pronounced  the 
following  intcrlocutJlr,^vira  the  accompanying  note : 
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**  October  7, 1844. — ^The  Lord  Ordinary  having  considered  the 
note  and  answers,  and  heard  tho  agents  for  the  parties,  Refuses 
the  note :  Finds  the  complainer  liable  in  expenses :  Allows  an  ac- 
count to  be  given  in,  and  remits  the  some  to  the  auditor,  to  tax 
and  report. 

"  jVote.— The  Lord  Ordinary  does  not  understand  that  the  case 
referred  to  laid  down  any  fix^  or  invariable  rule ;  and  it  appears 
to  him  that  the  present  case  is  attended  with  circumstances 
which  Ailly  warrant  him  in  refusing  the  application  of  the  com- 
plainer.** 

The  suspender  reclaimed;  and  when  the  case  was 
called,  he  tendered  a  minute  stating,  that  since  the  in- 
terlocutor reclaimed  against  had  been  pronounced,  but 
before  the  record  was  closed,  he  had  discovered  that 
the  bill  for  non-payment  of  which  he  had  been  im- 
prisoned had  been  prescribed  for  about  eight  years  be- 
fore the  diligence  done  on  it  was  raised.  The  respon- 
dent objected  to  the  competency  of  this  minute ;  but 
the  Court  allowed  the  minute  to  be  received,  and  ap- 
pointed it  to  be  answered  by  the  respondent 

Answers  having  been  given  in  for  the  respondent, 
it  appeared,  that  the  registered  protest  had  not  been 
extracted  till  July,  and  no  diligence  had  been  done 
thereon  till  August  1844.  On  29th  May  1833,  how- 
ever,  the  respondent  raised,  before  the  Sheriff  of  Clack- 
mannan an  ordinary  action  against  the  suspender, 
concluding  for  payment  of  certain  sums,  and,  inter  a/to, 
for  payment  of  the  bill  charged  on,  and  certain  charges 
for  protesting  it,  and  recording  the  protest.  In  this  pro- 
cess defences  were  lodged  for  the  suspender,  and  a  re- 
cord made  up,  but  not  closed.  The  process  then  fell 
asleep,  but  it  remains  a  subsisting  process.  The  re- 
spondent offered  to  minute  an  abandonment  of  his  ac- 
tion, so  far  as  it  concluded  for  payment  of  the  bill 
charged  on. 

The  suspender  pleaded — ^That,  by  the  provisions  of 
the  statute  12  Geo.  iii.  c.  72,  §  37,  prescription  can 
only  be  interrupted  in  two  ways  ;  1 .  by  doing  diligence 
within  six  years;  or,  2.  by  raising  action  on  the  bill  within 
six  years.  No  diligence  was  raised  within  the  prescrip- 
tive period.  But  the  respondent  selected  an  ordinary  ac- 
tion as  the  form  of  proceeding  upon  the  bill.  He  thereby 
waived  his  right  of  doing  diligence  on  the  bill,  which, 
under  the  statute,  became  incompetent.  At  all  events,  it 
IB  incompetent,  on  the  plea  of  lis  cdibi  pendens^  inasmuch 
aa  the  respondent  is  the  pursuer  of  a  depending  action 
concluding  for  the  same  subject  for  payment  of  which 
the  present  charge  has  been  given.  This  plea  the  re- 
spondent proposes  to  obviate  by  an  abandonment  of  the 
action.  But  as  this  must  and  could  only  be  an  absolute 
abandonment,  the  bill  would  be  prescribed,  and  the  pre- 
sent diligence  would  remain  incompetent,  under  the  act 
12  Geo.  iii.  c  72,  §  37. 

Tlie  respondent  pleaded — ^The  raising  of  an  action  for 
payment  of  the  sum  due  by  a  bill  prevents  prescription, 
and  the  production  of  a  bill  in  rankings,  competitions  for 
trusteeships,  and  otherwise,  has  been  held  to  have  that 
effect ;  as  also,  where  the  pursuers  of  depending  actions 
abroad  have  brought  actions  in  this  country  mainly 
for  preventing  certain  rights  from  lapsing ;  but,  while 
picijipiipdop  was  diereby  preventad,  in  none  of  those 
eases  was  the  privilege  6i  summary  diligence  lost.  The 
action  founded  on  by  the  suspender  was  raised  simply 
with  the  view  of  preventing  prescription.  But,  to  pre- 
vent all  cavilling  or  allegation  that  the  suspender  i& 
faaraflsed  by  two  actions  as  to  the  same  subject,  the 


respondent  is  willing  to  abandon  the  ordinary  action 
founded  on,  and  to  pay  the  whole  expenses  of  the  sus- 
pender's defence  in  that  action. 
At  advising. 

Lard  FuBertofu — I  confess  that  mj  opinion  ia  the  same  as 
when  I  passed  the  bill,  as  to  the  question  of  the  re>incarceration 
of  the  suspender.  I  do  not  think  that  his  re-incarceration  would 
have  been  illegal,  supposing  the  diligence  to  have  been  otherwise 
CDUipetent.  But  since  the  case  came  before  me  then  it  has  quite 
changed  its  aspect.  I  am  not,  howcTcr,  inclined  to  hold  that  the 
bil  1  (^rged  on  is  prescribed.  The  only  interest  which  a  party  has 
to  plead  prescription  is  to  the  effect  of^having  it  held  that  the  bill 
is  not  ex  facie  a  document  of  deht,  and  that  resting-owing  can 
only  be  proved  hy  writ  or  oath.  The  suspender  here  says,  how- 
ever, that  an  action  has  been  actually  brought,  and  is  at  present 
in  dependence  for  the  sum  contained  in  the  bill.  This  action, 
however,  was  brought  within  the  prescriptive  period.  I  cannot, 
therefore,  hold  the  bill  prescribed.  Nor  has  tne  snspender  any 
interest  to  plead  prescription.  But  then,  on  the  other  hand,  it 
appears  that  the  chaiiger,  instead  of  doing  diligence  upon  the 
bill,  raised  an  ordinary  action  for  payment.  Ue  says,  that  he 
is  willing  to  abandon  that  action.  But,  in  the  present  view,  as 
he  did  not  abandon  before  he  gave  the  charge,  any  abandon- 
ment now  would  have  nothing  to  do  with  the  question.  And  if 
he  had  abandoned  the  action  before  the  charge,  that  might  have 
raised  the  difficult  question  here,  whether  the  bill  would  not 
then  have  been  prescribed — that  action  having  been  given  up 
which  interrupted  prescription.  But,  with  a  depending  action 
raised  bv  the  charger  himself  in  which  the  same  sum  is  con- 
cluded ror  as  that  for  which  the  suspender  has  been  charged,  I 
think  the  charger  has  no  legitimate  interest  or  righi  to  resort 
to  this  diligence.  I,  therefore,  think  that  the  note  should  be 
passed. 

Lord  Jtutire-  General  concurred. 

Lord  Mackenzie, — I  concur.  I  should  be  sorry  to  flud  that  a 
party  could  raise  an  action  for  the  contents  of  a  bill  to-ds^,  and 
abandon  it  to-morrow,  with  the  intention  and  to  the  efibct  of 
interrupting  prescription. 

Lord  Jeffrey, — I  concur.  But  I  think  this  is  a  case  where  the 
parties  should  be  fully  aware  of  the  opinion  of  the  Court,  so  as 
to  prevent  them  wasting  their  money  in  useless  litigation.  I 
should  doubt  extremely  whether  an  action,  after  it  has  been 
abandoned,  could  possibly  prove  a  bar  to  prescription.  Indeed, 
I  am  of  a  contrary  opinion.  The  plea  of  im  alibi  pendens  stuidt 
incontrovertibly  between  these  parties,  and  we  cannot  take  the 
ofRit  ctt  the  chai^r's  hands  that  he  is  willing  to  abandon.  This 
plea,  then,  I  hold  conclusive.  I  do  not  understand  that  those 
cases  are  in  point  wliich  have  been  alluded  to  for  the  charger, 
where,  when  actions  were  depending  in  England  and  abroad, 
the  pursuers  of  tliose  actions  were  allowed  to  bring  actions  as 
to  the  same  matters  in  this  country,  fbr  the  purpose  of  pre- 
serving certain  rights  firom  lapsing,  and  so  forth,  and  on  a 
statement  that  such  processes  were  not  intended  for  any  fVirther 
purpose.  But  here  uie  purpose  of  both  proceedings  is  ihe  same. 
The  action  is  raised  in  this  country,  on  its  laws,  and  was  not 
necessary  to  preserve  the  bill,  on  which  the  charger  had  the 
option  of  doing  diligence.  I  am  of  opinion,  therefore,  that  this 
churger,  if  he  intended  %»  persist  in  his  present  claim,  was  bound 
to  go  on  and  enforce  it  under  the  ordinary  action  which  he 
ch^  to  raise ;  and  if  the  Court  is  as  dear  as  I  am  in  their 
opinion  on  this  point,  I  think  that  should  be  enough  for  Ui« 
chaxger. 

Lard  Justice^  General — ^I  own  I  have  the  greatest  doubts  as  to 
the  competency  of  this  diligence,  on  the  plea  of  lit  alibi  pendent. 

The  Court  accordingly  passed  th^  note  of  suspension, 
without  caution  or  consignation. 

Lard  Ordinary,  FuUerton. — For  Sutpendtr^  MaiUand ;  Wothsrw 
fpoon  and  Mack,  W.S.,  Agentt, — Far  lUtpondent,  Rutberftird, 
Patton ;  James  L.  Hill,  W.S^  AgenL—'S,  Clerk,'-{J,C.} 
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REPORTS  OF  CASES  DECIDED 


[Febraary 


1st  Fefyruary  1845. 

FiKST  Division. — (J.C.) 

No.  84. — ^Alexander  Macdonald  Lockhart,   Esq. 

and  others,  Pursuers,  v.  Sir  Norman  Macdonald 

Lockhart  of  Lee  and  Carnwath,  Bart,  Defender. 

Process — Abandonment  of  Action — Expenses — A  pursuer  brought 
an  action^  and,  after  it  had  been  discussed  before  the  Inner-House, 
obtained  a  renewal  of  a  dUigence^  at  granting  which  the  maiority 
of  the  Judges  expressed  an  opinion  mat  the  documents  to  be  re^ 
covered  would  not  be  sufficient  to  support  his  action.  The  pursuer 
Bubsequentlff  moved  to  be  aJiowed  to  abandon  his  action — Iieid  that 
he  was  entitled  to  abandon,  on  payment  of  the  defender's  expenses. 

An  action  of  declarator  of  non-entry  was  raised  at 
the  instance  of  Alexander  Macdonald  Lockhart,  Esq., 
and  others,  against  Sir  Norman  Macdonald  Lockhart 
of  Lee  and  Carnwath,  Bart.,  in  which  a  record  having 
been  closed,  and  cases  prepared  for  the  parties,  the 
cause  was  reported  for  the  opinion  of  the  Court  by  the 
Lord  Ordinary.  The  parties  were  fully  heard  in  the 
Liner-House,  when  the  Judges  all  expressed  opinions 
adverse  to  the  pursuers.  The  pursuers  then  referred 
to  a  diligence  to  recover  certain  documents  which  had 
been  previously  granted  upon  their  motion,  and  which 
they  alleged  had  not  been  exhausted ;  the  majority  of 
the  Court,  in  granting  a  renewal  of  the  diligence,  inti- 
mated a  decided  opinion  that,  even  if  such  documents 
were  recovered,  they  would  not  be  sufficient  to  support 
the  pursuers'  action.  The  pursuers  subsequently  moved 
to  be  allowed  to  abandon  their  action,  upon  payment 
of  the  defender's  expenses,  on  a  statement  that,  since 
the  diligence  had  been  executed,  they  had  discovered 
that  they  could  lay  their  action  better.  The  defender 
objected  that  he  had  an  interest  to  demand  a  decision 
of  the  case,  as  the  Court  had  intimated  a  decided  opi- 
nion in  his  favour.  The  Court,  however,  allowed  fiie 
pursuers  to  abandon  the  action,  upon  payment  of  the 
defender's  expenses. 

Lord  Ordinary,  Cuninghame. — Act  Marshall ;  John  White- 
head, S.S.C.,  Agent, — Alt,  Solicitor- Greneral  (Anderson),  E.  S. 
(Gordon:  Cuninghams  and  Bell,  W.S.,  Agents, — N.  bkrk, — 
[J.C] 


^th  February  1845. 
FiBST  Division. — (J.C.) 
iNTo.  85. — ^WiLUAM  Mtles,  Pursuer  and  Respondenty  v. 
David  Black,  and  Peteb  Dalgairns  (his  Trustee) 
Defender  and  Advocator, 

Proof—Prescription,  Triennial— Oath  of  Party— Agent  and 
Client — Cautioner — A  sequestrated  bankrupt  agreed  to  settle 
with  his  creditors  upon  a  composition-contract,  on  which  one  of  his 
creditors  raised  letters  of  horning  against  the  bankrupt  and  his 
cautioners  for  the  contposition  on  a  debt,  and  charged  the  bank- 
ruptj  and  threatened  to  charge  t/ie  cautioners  tliereon,  A  sus- 
pension of  these  charges  was  presented  by  a  law-agent,  for  the 
amount  of  whose  account  an  action  was  brought  after  the  expiry 
of  the  years  of  prescription.  Circumstances  in  which  the  dath 
of  the  bankrupt,  wherein  there  v?as  a  general  denial  of  employment 
by  Awn,  and  an  assertion  that  the  employment  was  solely  by  the 
cautioners,  held  to  contain  admissions  of  what  in  law  constituted 

^  employment  of  the  law-agent  by  the  bcmhvpt, 

David  Black,  merchant,  Dundee,  was  sequestrated  in 
1831.  His  creditors  thereafter  agreed  to  terminate  the 
sequestration  by  accepting  a  composition  of  five  shillings 
in  the  pound,  for  which  Alexander  Merchant  and  John 
Anderson,  both  of  Dundee,  became  cautioners.  David 
Martin,  Broughtyferry,  one  of  Black's  creditors,  raised 
letters  of  horning  against  Black  and  his  cautioners,  for 


payment  of  the  composition,  upon  a  debt  said  to  be 
due  to  him  by  Black,  on  which  a  charge  was  gi?en 
to  Black,  and  charges  were  also  threatened  to  be  giveo 
to  his  cautioners.  A  suspension  of  these  charges  was 
raised  and  prosecuted  by  M'Ewen  and  Miller,  writm, 
Dundee,  to  whom  an  account,  commencing  on  29t}i 
June  1834,  and  ending  on  30th  November  1837,  was 
thereby  incurred,  amomiting  to  £67.  18.  3. 

The  firm  of  M'Ewen  and  Miller  having  been  tahst- 
quently  dissolved,  William  Myles,  accountiuit  in  the 
Royal  Bank's  branch  at  Dundee,  was  appointed  fiEu:tor 
for  winding  up  the  affairs,  and  recovering  theoatstsnd* 
ing  debts  of  that  firm.  Myles  raised  an  action  in  the 
Burgh  Court  of  Dundee  against  Black  and  hia  caa* 
tioners  for  payment  of  the  above  account  of  £67. 18,8. 
The  account  libelled  in  the  action  was  thus  stated,— 

'*  Messrs  John  Anderson,  writer,  Dundee,  and  Alexandet 
Merchant,  innkeeper  there,  sureties  under  David  Bla^*i  n- 
questration,  to  M^Ewen  and  Miller,  writers,  Dundee." 

The  defender.  Black,  was  not  stated  as  debtor  in  the 
account.  In  this  action  decree  in  absence  was  taken 
against  the  cautioners ;  but  defences  were  lodged  for 
Black,  who,  denying  the  constitution  of  the  debt  as 
against  him,  averred,  that  if  M'Ewen  and  Miller  were 
employed  at  all,  they  were  employed  by  Merchant  and 
Anderson,  the  cautioners;  and  pleaded  that,  as  the  last 
item  in  the  account  was  dated  more  than  three  years 
previous  to  the  institution  of  the  action,  the  accoant 
was  prescribed.  The  bailie  found  the  account  pre- 
scribed, and  allowed  the  pursuer  a  proof,  by  the  writ  or 
oath  of  the  defender. 

Black  was  accordingly  examined  on  commission,  and 
deponed,  that  he  did  not  know  whether  Martin  was 
ranked  on  his  estate  in  the  sequestration  ;  but  stated 
that  he  was  then  a  creditor  in  account  with  him ;  that 
there  was  a  charge  of  homing  against  him  at  the  in- 
stance of  Martin,  for  payment  of  the  composition  of 
^ve  shillings  in  the  pound  on  a  bill  accepted  by  him  in 
Martin's  favour ;  that  he  did  not  consider  that,  when 
he  received  this  charge,  he  owed  Martin  any  thing. 
Farther, 

"  Interrogated,  Upon  your  getting  that  charge,  did  you  nuke 
up  your  mind  to  pay  the  composition  changed  for?  Depow 
and  answers,  No.  Interrogated,  What  did  you  resohe  upon 
doing  ?  So  fiur  as  I  recollect,  the  charge  was  given  into  the  baui 
of  M*Ewen  and  Miller.  Interrogated,  For  what  purpose  wis  it 
so  given  in  to  M*Ewenand  Miller?  Depones,  It  was  for  the  pl^ 
pose  of  resisting  the  charge.  Interrogated,  Had  youanjcoBH 
munication  with  M*£wen  and  Miller,  or  either  of  theoi,  inregud 
to  resisting  said  charge  ?  Depones  and  answers,  I  do  not  reooUed, 
but  surely  must  have  had.  Interrogated,  Were  you  upon  on 
occasion  in  Edinburgh  for  the  purpose  of  seeing  the  agents 
there,  viz.,  Messrs  Brown  and  Miller,  and  explaining  to  tbeo 
some  difficulties  which  had  occurred  in  regard  to  the  aoooontiog 
with  Martin  in  the  suspension  which  had he&k  raised?  Depooei 
and  answers,  I  recollect  i)erfectly  of  proceeding  to  Edinbogb 
with  some  books  and  papers  by  desire  of  M'Ewen  and  3fiDa; 
or  either  of  them,  who  gave  me  some  money  to  bear  my  ex* 

Smses,  and  upon  that  occasion  I  had  commuoicatioos  vith 
rown  and  Miller,  or  one  of  them ;  but  whether  it  was  np^ 
ing  the  charge  at  Martin's  instance  or  not  I  do  not  renMmber." 

He  added,  that  he  did  not  recollect  whether  these 
books  and  papers  related  to  the  suspension  or  not,  nor 
whether  they  related  to  any  other  business ;  nor  iW 
he  had  any  other  case  in  the  Court  of  Session  with  ft- 
gard  to  them. 

The  bailie  found  "  the  contraction  and  subsistence 
of  the  debt  sueij  for  sufficiently  inslructed,"  and  dc- 
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cemed  againit  the  defender.  A  reclaiming  petition 
was  presented  for  the  defender,  but  refused. 

Black  advocated.  The  Lord  Ordinary  appointed 
the  respondent  to  state  in  a  minute  whether  he  desired 
a  farther  examination  of  Black,  or  consented  to  abide 
by  the  oath  already  taken.  The  respondent  gave  in 
a  minute  submitting  thali,  without  admitting  the  ne- 
cessity of  a  re-examination,  he  was  willing,  and  pro- 
posed that  such  should  take  place. 

The  Lord  Ordinary  then  pronounced  the  following 
interlocutor : 

**  In  respect  that  a  reexamination  of  the  advocator  is  now 
craved  by  the  respondent  as  to  the  subsistence  of  the  debt,  al- 
lows such  a  re -examination  accordingly,  and  grants  commis- 
sion,** &c. 

In  the  mean  time  Black  was  again  sequestrated,  and 
Peter  Dalgairns,  merchant  in  Dundee,  was  appointed 
his  trustee.  Dalgairns  sisted  himself  in  the  process  in 
room  of  the  defender. 

Black  was  subsequently  re-examined ;  and,  on  his  re- 
examination, being 

**  interrogated  and  desired  to  state  specifically  whether  you  did 
or  did  not  pay  the  account  sued  for  ?  Depones  and  answers,  Not 
to  the  b^t  of  my  recollection ;  I  add  that  I  had  nothing  to  do  with 
that  account  fUrther  than  giving  information.  It  was  a  matter 
of  Anderson's  and  Merchant's.  I  was  bankrupt  at  the  time,  to 
the  best  of  my  knowledge.** 

I  le  added,  that  he  thought  he  had  not,  at  the  date  of 
the  charge,  carried  through  his  composition-contract ; 
tlmt  he  did  not  recollect  whether  the  homing  was  on 
his  composition-contract ;  and  that  he  did  not  pay  the 
account  sued  for,  as  he  had 

**  never  employed  M*£wen  and  MiUer,  and  never  was  with  them 
except  when  sent  for  to  give  information.*' 

In  answer  to  the  question, 

**  Was  the  charge  of  homing  given  in  to  M^wen  and  Miller 
for  the  purpose  of  being  resisted  ?  Depones  and  answers,  Well, 
I  do  not  recollect." 

Myles  pleaded — ^Payment  has  not  been  averred  by 
the  defender,  and  facts  in  law  amounting  to  employ- 
ment have  been  admitted.  The  general  averment  in 
the  last  oath,  that  the  defender  '*  never  employed  Mac- 
£«ren  and  Miller,"  is  of  no  consequence,  being  an  an- 
swer to  the  general  question  of  law  at  issue.  It  is  on 
the  same  footing  as  a  negative  answer  by  a  deponent 
to  the  general  issue,  which  is  not  admissible. 

Black  pleaded — ^The  cautioners  had  the  only  real 
interest  in  the  suspension,  in  conducting  which  the  ac- 
count sued  for  was  incurred ;  because  the  defender  was 
at  that  time  in  bankrupt  circumstances.  M'Ewen  and 
Miller  looked  to  the  cautioners  alone  for  payment,  and 
so  stated  their  account.  The  defender  was  no  farther 
concerned  than  in  giving  the  information  to  M^Ewen 
and  3iiller  necessary  for  insisting  in  that  suspension, 
iirhich  had  been  presented  solely  for  the  cautioners* 
protection ;  and  was  in  fact  no  more  liable  than  any 
other  person  would  have  been  whom  the  cautioners 
had  requested  to  employ  a  law-agent  for  their  defence. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

^  %OthJiJy  1844. — ^TheLord  Ordinary  having  resumed  considera- 
tiooof  this  case,  and  heard  parties*  procurators  on  the  import  of 
the  oath,  and  additional  oath  taken  on  the  motion  of  the  re^n- 
dsiit,  MHl  whole  cause,  Finds  that  the  action  is  directed  both  against 
she  advocator  David  Black,  and  also  against  Alexander  Merchant 
aad  J^kok  Anderson,  who  were  his  cautioners  under  a  composi- 
tioii-ooiitiact,  and  against  the  former  of  whom  decree  in  absence 


was  taken :  Finds  that  the  account  sued  for  is  for  law-business 
done  by  Messrs  M*Ewen  and  Miller,  in  whose  right  the  respon- 
dent stands,  relative  to  a  process  of  suspension  against  a  charge 
and  threatened  charge  at  the  instance  of  one  Martin,  in  which 
Black  and  his  cautioners  were  parties,  and  that  the  said  account 
is  rendered  in  the  name  of  the  said  cautioners  only,  and  the 
charges  therein  contained  are  made  against  them :  Finds  that 
the  action  proceeds  on  an  allegation  of  employment  by  all  the 
defenders,  but  that  the  said  allegation  is  denied  by  the  advoca- 
tor, for  whom  only  appearance  was  made  in  the  Inferior  Court, 
and  that  he  pleaded  prescription :  Finds  that  the  said  pleaof  pre- 
scription having  been  sustained  in  the  Inferior  Court  by  inter- 
locutor, dated  Uth  December  1842,  a  reference  was  made  to  the 
oath  of  the  defender :  Finds  that  the  said  oath,  together  with  the 
additional  oath  allowed  by  the  Lord  Ordinary,  are  negative  of 
the  reference,  and  that  the  respondent  has  failed  to  prove  the 
allegation  of  employment  or  constitution  of  the  debt  against  the 
advocator,  and  therefore  advocates  the  cause,  assoilzies  the  de- 
fender, and  decerns  :  Finds  the  defender  entitled  to  the  expenses 
incurred  both  in  this  Court  and  in  the  Inferior  Court ;  allows 
accounts  thereof  to  be  lodged,  and  remits  the  same  to  the  auditoi*, 
to  tax  and  report.** 

Myles  reclaimed.     At  advising, 

Lord  Justice' General — It  is  clear  that  this  case  is  attended 
with  difficulty.  But  looking  at  the  terms  of  the  depositions,  I 
rather  think  that  the  employment  is  admitted.  At  first,  indeed, 
I  was  struck  with  the  statement  of  the  accotmt  itself  in  which 
we  find  that  it  is  charged  against  the  cautioners,  and  that  Black 
is  spoken  of  as  a  third  party.  But  then  we  find  that  Black  ad- 
mits that  he  being  the  principal  debtor,  was  charged  for  pay- 
ment; that  he  handed  the  execution  of  charge  and  relative 
documents  to  M*£wen  and  Miller,  the  law-agents,  and  instructed 
them  to  resist  the  charge.  This  proves  employment  by  Black. 
And  considering  the  whole  matter  and  the  relative  situation  of 
the  parties,  I  cannot  think  this  oath  negative,  nor  concur  in  opi- 
nion with  the  Lord  Ordinary. 

Lord  Mackenzie, — I  concur.  I  doubt  whether  it  was  not  im- 
proper on  the  part  of  the  commissioner  to  have  repeated  the 
question  of  the  constitution  of  this  debt  at  taking  the  second 
deposition,  because,  as  to  that,  an  oath  had  been  already  emitted, 
and  the  terms  of  the  second  reference  seemed  to  exclude  it.  Il 
seems,  therefore,  to  be  questionable  whether  this  part  of  the 
second  deposition  ought  to  be  looked  at.  But  even  taking  H 
into  account,  it  is  obvious  from  it  that  the  case  could  not  go  on 
against  the  cautioners  without  BIack*s  concurrence.  They  could 
know  nothing  about  the  debt,  the  charge  for  which  was  sus- 
pended. It  was  his  debt  and  not  theirs ;  and  he  was  bound  to 
relieve  the  cautioners  fh>m  an^  expense  they  might  be  put  to 
from  their  cautionary  obligation.  That  he  got  money  from 
M'Ewcn  and  Miller  to  carry  him  to  Edinburgh  that  he  might 
give  information  to  the  agents  there  about  the  case  is  of  no 
consequence ;  because  an  agent  will  often  give  money  to  his 
client  to  enable  him  to  do  what  is  required  rather  than  lose  his 
case,  and  perhaps  his  only  chance  of  pa3rment.  Considering  the 
circumstances  of  the  case,  I  do  not  think  that  we  can  take  the 
story  in  this  man's  second  deposition  ofi*  his  hands. 

Jjords  Fullerton  and  Jeffrey  concurred. 

To  ohviate  a  difficulty  raised  by  the  counsel  for 
Black  as  to  the  pursuer's  claim  for  expenses  incurred 
prior  to  the  sequestration  of  the  defender,  the  parties 
consented  to,  and  the  Court  pronounced,  the  following 
interlocutor : 

"  Recal  the  interlocutor  submitted  to  review :  Repel  the  rea- 
sons of  advocation,  and  remit  simplidter  to  the  Magistrates  of 
Dundee :  Find  the  advocator,  David  BUick,  liable  in  expenses ; 
and,  of  consent,  find  Peter  Dalgairns,  the  trustee  on  his  seques- 
trated estate,  liable,  ooiyunctly  and  severallv  with  the  said 
David  Black,  in  the  expenses  incurred  since  the  appearance  of 
the  said  Peter  Dalgairns  in  this  process,  with  a  right  to  the  re- 
spondent, William  Myles,  to  rank  on  the  said  sequestrated 
estate  for  the  prior  expenses ;  and  without  prejudice  to  the 
liability  of  the  said  David  Black  and  his  cautioner  in  this  ad« 
vocation  for  the  whole  expenses  of  the  litigation,  and  decern : 
Appoint  accounts,"  &c. 

Lord  Ordinary,  Robertson. — For  Myks,  Solicitor-General  (An- 
derson), Deas;  Brown  and  Miller,  W.S.,  AgenU,^For  BUkk^ 
Rutherfurd;  W.  Miller,  S.S.C,  Agent,—^,  Cfer*.— LJC.] 
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No.  80. — Petee  Uay,  Piimier,  t\  MtsMahgaretHat 

or  RoBERTSOX  and  lIuaBANT>,  Dtfijiders. 

Servitude  by  Constitution — Aqueduct^ — In  a  disfm§itioit  of  cf^- 
tfim  prrffKrttff  and^  inter  alm^  of  a  Unt-mt'tt  a  seriHtude  u?u*  cow- 
ttitutetl,  hi/  spvfiaf  0rtinft  "/k^h  the  Ltnds  €>f  the  disf/Ofier^  of  a  baxtn. 
or  dam  of  a  limited  size^  Jhr  coRtnimnff  die  waiter  for  mpplttrng 
"  the  said  tint-mitT^  during  a  c^rta  in  ft&rHon  of  znrh  y enr*  Tm  7mf » 
milk  u'oj  mhi€fpi£nthf  converted^  hj^  tite  di$j)On^s  of  the  pro^rteior  of 
thf  dominant  te^netntnl,  ifito  an  iron  fnrfft-miilt  andtht  friLstn  or  dam 
was  med  for  suppf^inp  water  fo/ftrdiKflm^  its  jsacMnery^  but  tht 
liitXiU  afthn  fauiin  trtre  not  tJtmedrdj  nor  was  it  nj^rd  for  a  grtattr 
portion  aft^e  t/ear  dtttn  tfit^ranl  pfntutt^d^-lhM  dtat  this  wa*  a 
use  of  the  Mrvitude  warrantcil  h^  t^ic  terms  of  tlie  grant 

TLis  was  an  action  of  decljirator  at  the  instance  of 
Peter  Hay  of  Overcmy,  agahist  Mrs  Margaret  Hay 
or  Robertfiion,  ra^iding  at  Druinglass,  and  Robert  Ro- 
bertson, Lor  liiisbund,  wliieh  arose  out  of  tlie  following 
circiim stances,  Peter  Hay^  the  gmndfatlier  of  the 
pursuer,  made  up  a  tillfi  to  the  lands  of  Overcroy^  in 
which  hi3  immediate  ehler  brother  Robert  had  died 
inftift.  Prior  to  his  making  up  his  title,  he  ha*l  entered 
into  a  submiMJOu  of  various  claims  which  had  arisen 
between  him,  hi?^  younger  brother  John,  and  his  sistera. 
In  implement  of  the  decree t-arbitml  in  that  siibmijision, 
he  executed  a  di5[M)siLjoii  in  favour  of  hi*  younger 
brother  Joho^  whereby  he  conveyed  to  him  all  and 
haill  the  lantls  of  Drumgla^^,  Barbegs,  and  lint-mill  of 
Croy,  being  all  parts  of  the  lands  of  Ovcrcroy,  &c., 

«  And  ffiriher,  with  a  ri^Iit,  tille,  and  servitude  upon  tlio  said 
grounds  of  OTcrcroy,  where  the  bo^in  for  c^ontaining  the  water 
for  the  said  Hnt-niliL  hits  been  aecustomed  to  Htaml,  nnd  that 
fW>ra  the  titno  the  ^owinif  vietunl  within  the  bounds  thereof 
iludl  l>e  eut  down,  wtdeh  sIudL  not  ha  longer  than  ih(?  1 2th  day 
of  Oct<ib<jr  yearly,  and  the  said  wntef  shall  not  oontiime  longer 
in  the  said  bafiin  tliiin  tlie  middle  of  March  yearly,  when  the 
iluieOH  of  ibo  dum  shall  be  set  open,  ai^d  the  said  basin  drained 
of  water  ;  and  with  liberty  to  the  aai  J  Johu  Hay,  and  his  fore- 
saids, to  repair,  tbickeii,  and  heighten  the  dam-ilyke  of  the 
Raid  basin  at  his  pleasure,  being  always  done  by  raaterialfl  from 
hii  own  gronnr?s  disponed  to  him :  Also  to  repair  the  march 
dttchf  eonveyiug  the  water  to  the  aaid  basin/' 

John  Hay  was  succeeded  in  these  lands,  &e.  by 
Robert  Hay,  who  executed  a  dispogitton,  in  1830,  in 
favour  of  the  defenders,  IVIargaret  Hay  and  Roliert 
Robertson  her  husband,  of  a  certain  portion  of  hii 
lands  of  Drumglass,  with  the  lint-mill  erected  thereon, 
together  with  tJie  right  and  title  of  servitude  upon  the 
hmds  of  Overcroy,  which  was  described  in  terma  of 
the  original  grant  above  quoted. 

Soon  afterwai^ds,  tlte  defenders  converted  tids  lint- 
mill  into  a  forge -mill  fur  manufaettmng  iron  spader, 
<&e. 

In  the  mean  time,  a  farther  dispo:?ition  of  certain 
contiguous  lands  was  granted  by  Robert  Hay  to  the 
defendcn?,  in  terms  of  which  various  operaiiona  were 
performed  upon  the  dam,  and  the  sluices  opening  from 
it,  and  in  particular,  the  dam -dyke  was  heightened, 
and  a  new  embankment  wns  erected,  dividing  the  dam 
into  two  parts,  Tliese  operations  were  considered  in- 
jurious by  the  pursuer,  Peter  Hay,  the  grand-nephew 
of  the  defender's  author,  John  Hay,  and  proprietor 
of  the  reM  of  the  lands  of  CJvercroy*  who  brought  an 
action  before  the  SheriflTto  have  them  altered,  and  the 
"'Am  restoreii  to  it^  original  state.  In  this  action,  a 
eeree,  partly  in  favour  of  Peter  Ilsiy,  was  pronoimcwl, 


and  the  new  embtmkment  was  ordered  t^  be  reowmsilj 
and  the  dam  restored  to  its  original  state, 

Peter  Hay  subficqucntly  inttmated,  noturiall j^  to  tbe 
defenders  that  tlic  servitude  originally  impoacd  mi 
limited  to  the  purpose*  of  a  lint-mill  only,  and  reqtweJ 
them  to  desist  from  using  it  for  their  forgc-milL  Hw 
defendeia,  however,  continued  to  oh?  it  for  their  foa^ 
mill,  and  the  pursuer  then  mi^d  the  present  imI^^| 
against  the  defenders,  concluding  that  it  should  be  fcdP 
and  declared  that  the  servitude  was  eonstitulcdforsu[> 
plying  water  to  propel  thfi  machinery  of  a  hnt-tmll  fiat 
that  portion  of  the  year  limited  by  the  grant ;  tliat  tk 
defenders  were  not  entitled  to  use  it  for  an  tron 
forge-miU,  or  for  any  other  u^  than  a  lint-mill,  m^ 
that  the  defenders  eh  on  Id  be  interdicted  from  anj 
other  use  of  it,  or  from  altering  tlic  original  coD^litioi 
of  the  dam.  It  was  not  alleged  by  the  pursuer  lliat 
more  ground  was  flooded  by  the  water  of  thedsmlbio 
the  limitji  of  the  grant  permitted ;  but  it  was  asserttsdthil, 
since  tlie  forge-mill  had  been  erected,  the  dam  wi 
more  frequently  full  than  it  had  been  when  it  wia  mH 
as  a  lint-mill,  and  that  the  new  embankment,  mW^ 
the  Sheriff  had  ordered  to  be  removed,  still  partMj 
remained* 

Defences  were  given  in  for  Mr  and  Mrs  RobcrtaOR, 
who  admitted  that  they  were  not  entitled  to  flood  iiwm 
land  than  was  originally  in  use  to  be  floo<lGd,'  sn^ 
asserted  tliat  the  new  embankment  complained  cihd 
been  entirely  removed. 

The  point  ultimately  argued  was,  whether,  fromtk 
terms  of  the  grant,  the  servitude  was  limited  to  aim 
for  supplying  water  for  the  use  of  a  lint-mill ;  or  irk- 
ther  it  was  not  a  servitude  of  a  dam  under  no  other 
restrictions  than  the  limits  imposed  in  the  grant  a*  to 
the  space  of  ground  to  be  covered  by  the  water,  arid  the 
portion  of  eacli  year  during  which  it  waa  to  be  tleoded? 

The  Lord  Ordinary  pronounced  the  following  ialle^ 
locutor : 


"  nth  Ju!^  ia44.— Tlie  T^rd  Ordinary  having  he^ 
in  thii  cause,  and  thet^aiter  considerttj  tht-  record,  writf  iw- 
duced,  nnd  i^holc  proceas,  Iti  respect,  1st  that  ihe  defcsdtfi^ 
by  their  judicial  pleaa  in  this  retxird,  chdm  the  use  of  fiio  wow 
water  than  the  reaervoir  and  tnilMead  k«^pt  w  ithm  iheif  lad^ 
boundaries,  and  n^pniivd  from  time  to  time,  in  ttit*  rnauncf  ip^ 
ciahy  6et  forth  in  their  title,  wiU  supply ;  and  2d,  that  thc|B^ 
iuer  has  recently  obtaineil  h  decree  from  the  Sheriff  oidiiM 
the  dam  to  be  confined  or  kept  within  its  ancftiit  bouudi* ill* 
ft^fth  by  the  pur»ner  in  his  rcriied  condcaeendent'e^  fiiult  iW 
I  be  pursuer  has  not  estnblishetl  any  legal  right  to  ioteiin 
with  the  u*e  taken  by  the  defender  of  the  said  w«tgi,  it 
tm  forge- mill  or  otherwise,  when  it  reaches  his  own  pf«natf» 
and  is  passing  thrmigh  the  same:  Therefore,  sustains  t»i^ 
fences,  and  aasoil^iea  the  drfenders  from  this  action:  ttmf- 
ing  to  the  piiTsrtier  to  enfuree  the  dwree  of  the  Jmlir^ih* 
nary  now  held  by  him,  If  bo  shfil]  find  that  the  cteTendm  i^ 
either  increasing  the  dam,  or  taking  a  larger  share  of  wtm 
than  the  dam  or  toad^  as  resor\'cd  or  prrnnted  m  their  titkHMl 
can  afford ;  and  to  the  defenders  all  defenoes  Oifjyust  inch  ^kt/k 
if  these  shall  lie  urged,  as  oeoorda  t  Findi  the  defpwiif*  «** 
titled  to  expenses,  oa  the  same  shall  be  ta^ed  by  the  Mi^itif* 
and  decerns. 

**  Note.—T[i^  Lord  Ordinary  know-s  of  no  nut  1 1   >  '  ■«  ft  ^ 

has  ever  been  laid  down  that  a  pruprielor,  haviniL;  <  ^ 

scription  on  the  lower  part  of  n  atream,  ean  be  rtsuLi  i  'i  r 
upper  heritor,  in  who!*e  pnmiid  the  sprinp  and  ihi.iii  th  :t  '  i; ;  '< 
the  mill  are  situate^l,  tVcim  jdtering  the  consirrjetion  tf  tht  in 
or  employing  it  in  any  manufacture  that  \w  flndi  mmt  *rA««^ 
tageous.  It  IB  believed  tliat  a  ver]|^plifl|^OmilM^'JA  f^ 
in  the  eountry  timt  ndDi^^efim^UL^iaikdpMg^l  ^^ 
pursuer  i*  relevant  in  liw,  m  the  iii^lnncei  m  Iwioiw***'* 
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throughout  the  country  of  mills  being  conrerted  firom  an  oat- 
mUl  to  a  barley  or  wheat-mill,  and  c^  grain-mills  being  con- 
Terted  iato  mills  fbr  other  manufactnres,  when  the  state  of 
trade  in  the  district  has  rendered  such  change  profitable  to  the 
owner.  The  Lord  Ordinary  cannot  find  any  example  of  such 
a  oonrersion  being  successfully  challengod  by  any  superior 
heritor^  or  even  by  any  lower  proprietor,  when  the  water,  after 
being  used  by  the  mid-owner,  was  returned  to  its  accustomed 
cluumel. 

*'  The  principle  on  which  invidious  complaints  are  repressed 
against  the  application  of  water  ^at  least  when  a  reservoir  and 
aqueduct  are  reserved)  is  sufficiently  obvious.  The  servient 
tenement  is  bound  to  allow  such  quantity  of  water  to  pass  as 
the  dam  and  mill- lead  will  transmit ;  and  it  is  7U5  tertU  to  the 
upper  heritor  to  object  to  the  manner  in  which  water-power  is 
employed  after  it  leaves  for  ever  his  own  premises.  The  law 
does  not  admit  any  party  to  maintain  an  objection  so  palpably 
emulous. 

*'  At  the  same  time,  there  do  not  appear  to  be  any  precedents 
which  rule  in  tenninis  the  present  question.  One  well-known 
case,  having  an  apparent  resemblance  to  the  present,  was  quoted 
by  the  pursuer,  where  a  party  haviag  a  servitude  of  a  road  for 
the  use  of  one  farm  through  his  neighbour's  ground,  was  pre- 
vented from  using  it  for  the  service  of  another  farm. — (Scott 
against  Bogle,  6th  July  1809.)  But  there  is  a  manifest  dis- 
tinction between  that  case  and  the  present.  In  Scott's  case, 
the  dominant  proprietor  was  attempting  to  double  the  burden 
on  the  servient  tenement,  and  to  communicate  the  servitude  to 
third  parties^  which  was  an  attempt  plainly  unreasonable.  It 
was,  therefore,  pix)perly  frustrated  by  the  Court 

*^  But  when  it  is  stipulated  that  a  purchaser  shall  have  a  dam, 
of  definite  dimensions,  on  the  reserved  property  of  the  seller,  and 
an  aqueduct  therefrom,  the  burden  is  in  no  shape  increased  on 
the  upper  heritor  by  any  use  that  the  lower  proprietor  makes 
of  the  water  after  it  reaches  his  own  premises.    Although  it  is  a 
general  rule  of  law  that  servitudes  cannot  be  extended  or  aug- 
mented, it  could  not  be  held  an  extension  of  the  servitude  of  a 
reservoir  and  water-lead,  if  the  lower  proprietors,  by  an  exer- 
tion of  mechanical  ingenuity  or  scientific  skill,  could  perform  ten 
times  the  work  at  a  new  mill  which  the  old  machinery  could 
execute.    For  example,  suppose  the  defenders.  Instead  of  up- 
holding the  original  lint-mill  upon  the  old  construction,  had 
used  the  water  for  the  supply  of  a  steam-engine  for  driving  a  new 
mill  to  dress  and  manufacture  lint,  on  a  scale  far  exceeding  the 
cipabUity  of  the  old  mill,  it  is  thought  the  servient  proprietor 
could  not  have  objected  to  that  application  of  the  water.    Nei- 
ther could  he  have  objected  to  the  mill-owner  employing  part 
of  this  mill  or  steam-power  to  perform  any  other  work  besides 
the  dressing  of  lint,  as  in  the  manufacture  of  com,  iron,  or  any 
other  commodity  which  his  improved  machinery  could  enable 
him  to  execute.   Nor  would  the  mill- owner  be  bound  to  continue 
the   manufacture  of  lint  when  he  found  that  his  mill  could 
be   employed  in  other  manufactures   more  profitably.     The 
new  and  improved  establishment  could  not,  it  is  apprehended, 
be  put  down  by  the  upper  heritor,  as,  while  it  enriched  the 
lower  heritor,  it  did  not  make  the  upper  heritor  poorer,  or  take 
more  water  from  him  than  the  mill-owner's  right  warranted,  or 
than  had  been  generally  taken  fh)m  the  upper  tenement  since 
the  servitude  for  the  supply  of  the  old  machinery  had  been  in 
existence. 

'*  The  plea  of  the  pursuer  is  founded  on  the  assumption  that, 
when  such  a  servitude  as  that  here  constituted  was  agreed  to,  it 
was  an  essential  conditio*  of  the  contract  that  the  water  should  be 
used  for  the  defender's  mill  only  while  it  continued  a  lint-mill,  and 
that  it  ceased  if  the  mill  was  altered,  improved,  or  enlarged.  It 
is  humbly  thought  that  this  reasoning  proceeds  on  a  palpable, 
fallacr.  When  a  mill,  used  for  the  time  as  a  lint* mill,  is  sold, 
with  ltd  dam  and  aqueduct,  it  would  require  strong  evidence 
indeed  to  shew  that  the  purchaser  was  to  be  prevented  firom  im- 
proving the  machin^y  to  the  utmost,  and  converting  the  mill 
to  the  moet  profitable  use  of  which  it  was  capable.  The  supply 
of  water  is  not  limited  to  the  mill  so  long  only  as  it  is  employed 
as  a  Unt-mittj  but  is  given  to  the  mill  emploj^ed  for  the  time  as 
%  lint-miOj  but  of  course  with  all  the  capabihty  of  improvement 
yf  whk^h  a  property  of  that  description  is  susceptible. 

**  In  short,  when  a  servitude  of  a  dam  and  aqueduct  is  given 
to  the  proprietor  of  an  inferior  mill,  it  is  legally  implied  in  that 
■iglit  thftt  the  lower  heritor  may  improve,  and  alter  or  enlarge 
lis  machinery,  to  the  utmost  extent  that  the  water  admits  of| 
rithoat  t3bt  consent  of  the  upper  heritor,  whose  property  can* 


not  be  in  any  respect  ii^Jured  or  afibcted  by  the  dominant  pro- 
prietor's disposal  of  the  water  as  he  thinks  fit,  within  his  own 
boundaries. 

'*  Finally,  in  this  case  the  pursuer,  before  raising  the  present 
action,  had  got  all  the  security  he  could  require  against  the  un- 
due extension  of  the  servitude;  for  he  had  obtained  a  decree  of 
the  Sheriff,  entitling  him  to  see  the  dam  and  aqueduct  strictly 
confined  within  their  ancient  limits.  This  decree  the  pursuer  has 
the  means  at  all  times  of  enforcing,  by  a  summary  and  cheap 
application  to  the  Sheriff".  In  every  view,  therefore,  it  is  ap- 
prehended that  the  present  action  is  ill-founded  in  point  of  law, 
and  was  quite  unnecessary  for  the  protection  of  the  legitimate 
rights  of  the  pursuer." 

Peter  Uaj  reclaimed.     At  advising, 

Lord  Justice- General. — ^This  case  of  servitude  must  be  entirely 
decided  upon  the  terms  of  the  grant  which  confers  it.  And 
looking  to  them,  I  can  find  no  difficulty  in  the  case.  (Reads  terms 
of  grant.^  I  think  the  nature  and  limits  of  the  grant  are  here 
strictly  aeflned,  and  also  the  particular  period  of  the  year  during 
which  the  servitude  is  to  endure.  It  is  a  servitude  of  the  land 
which  was  during  the  portion  of  the  year  specified  to  be  used 
as  a  pond  for  accumulated  water,  to  the  extent  to  which  the 
water  has  been  in  use  formerly  to  be  accumulated.  The  bounds 
of  the  pond  must  have  been  distinctly  marked  out ;  and  if  these 
bounds  had  been  exceeded  by  an  inch — ^if  the  circumference  of 
the  pond  had  been  in  the  least  increased — then  the  pursuer  might 
have  objected ;  but  as  it  was  a  servitude  over  the  land  for  this 
purpose  only,  and  as  there  is  no  allegation  tliat  the  water  has 
increased  in  size,  no  objection  can  be  sustained  to  the  use  of  the 
servitude.  All  that  is  said  about  a  lint-mill  is  out  of  the  ques- 
tion ;  for  the  grant  of  servitude  says  nothing  about  the  lint-mill 
except  what  is  merely  descriptive.  Then  as  to  what  has  been 
stated  as  to  the  heightening  of  the  dam,  that  is  nothing  to  the 
purpose.  The  grant  permitted  such  heightening  of  it ;  and  it  is  not 
all^^  that  the  water  has  been  thereby  thrown  farther  back  on 
the  land.  If  all  tlie  pursuer  asks  now  is,  that  the  water  shall  not 
be  thrown  farther  back  on  the  land — that  has  been  conceded  to 
him,  by  the  admission  of  the  defender. 

Lord  Mackenzie. — I  take  the  same  view  of  the  matter.  This 
is  a  servitude  over  the  land  of  a  basin  for  holding  water — a  basin 
of  a  certain  size — but  there  is  no  limit  as  to  tlie  quantity  of  water 
to  be  taken  firom  it  It  is  a  gathering  dam,  and  the  defender 
appears  to  be  entitled  to  draw  off  the  whole  water  accumulated. 
Had  this  pond  or  dam  been  granted  for  a  lint-mill  per  express 
sum,  and  been  used  for  any  other  mill,  then,  though  any  in- 
terest might  be  extremely  remote  which  the  pursuer  could  have 
had  to  clmllenge  the  application  of  it  to  auotlier  sort  of  mill, 
yet,  perhaps,  as  (if  lint  ceased  to  be  grown  in  this  country  for 
instance)  such  a  servitude  might  have  come  to  expire,  it  might 
be  difficult  to  avoid  finding,  on  the  application  of  the  owner  of 
the  servient  tenement,  that  any  other  use  could  not  be  made 
of  it  than  for  a  Unt-mill.  That  is  not  the  case  here,  however. 
This  is  a  grant  of  the  use  of  a  basin  for  water  of  a  certain  size, 
and  for  a  certain  time.  It  is  not  alleged  that  the  heightening 
and  strengthening  of  the  dam-dyke,  which  was  permitted  by  the 
grant,  has  enlarged  the  basin;  and  therefore  tliat  cannot  affect 
the  present  question. 

Lord  FuOerton. — ^Tho  point  really  raised  in  the  summons  ap- 
pears to  be,  that  the  lint-miU  having  been  removed,  and  a  forge- 
mill  erected,the  servitude  was  at  an  end;  but  as,  in  the  grant  of 
Uie  servitude,  the  lint-mill  is  only  used  to  describe  what  the  dam 
was  intended  for,  and  is  no  fieurther  connected  with  the  grant,  I 
think  there  can  be  no  doubt  that  the  interlocutor  of  the  Lord 
Ordinary  is  cleariy  right. 

Lord  Jeffretf. — ^I  quite  concur.  The  only  difficulty  arose  fh>m 
the  particular  nature  of  this  pond.  It  appears  not  to  be  sur- 
rounded by  any  walls  or  fence,  but  being  stopped  up  at  one  end 
by  a  dam,  the  land  is  covered  in  proportion  to  the  quantity  of 
water  collected.  The  defenders  have  veiy  properly  admitted 
that  they  were  not  entitled  to  fiood  more  land  than  was  of  old 
accustomed  to  be  covered  by  the  water.  Perhi^  it  might  be 
as  well  that  this  appeared  in  the  interlocutor. 

The  Court  accordingly  pronounced  the  following  in- 
terlocutor : 

**  In  respect  it  is  admitted  by  the  defenders  that  they  have 
no  right  to  increase  the  area  of  the  basin,  or  to  flood  more  land 
than  they  have  been  in  use  to  do  for  the  lint-mill,  or  for  a 
longer  period  thaa  the  grant  bears,  Adhere  to  the  interlocutor 
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of  the  Lord  Ordinaiy,  in  so  fiur  as  it  sustainB  the  defences,  and 
assoilzies  the  defenders  from  the  action,  and  also  in  so  far  as  it 
Unds  the  defenders  entitled  to  expenses :  Find  the  defenders  en- 
titled to  additional  expenses ;  appoint  an  account,**  &c 

Lord  Ordinary^  Cnninghame. — Act  Rutherfurd,  Whigham ; 
James  Carnegie,  junior,  W.S.,  AgenL — AlL  Solicitor-(^neral 
(Anderson),  Cleghom  :  Bolland  and  Thomson,  W.S^  Agents, — 


4th  February  1845. 
First  Division.— (J.C.) 
No.   87. — Charles  Dashwood  Bruce  and  others, 
(Trustees  of  the  late  Earl  of  Elgin,)  r.  James 
Spowart. 

Expenses — Jury  Trial — Reparation — Process — Where  the  pro- 
prietors of  a  collier }f  brought  an  acthn  against  the  tacksman  of  an 
adjoining  coUierVy  for  encroachment  on  the  barrier  separating  his 
coal-pit  from  that  of  the  pursuers,  and  for  abstraction  of  coaly 
valued  in  their  summons  at  £500,  and  for  damaqe  by  water  dis' 
charged  into  their  coal-pit  by  perforation  of  the  batrier  ;  and  an 
issue  having  been  adjusted  to  try  the  question,  with  a  slump  sum 
of  damage  laid  at  £1000,  and  a  verdict  for  £98.  5*.  returned  as 
the  value  of  the  coal  abstracted,  but  no  damage  allowed  for  the 
water  said  to  have  been  discharged  into  the  pursuers*  pit — Held 
thai,  as  the  verdict  was  partly  in  favour  of  the  pursuers  and  partly 
in  favour  of  the  defender,  the  pursuers  were  not  entitled  to  expenses. 

The  late  Earl  of  Elgin,  and  Charles  Dashwood  Bruce, 
and  others,  his  trustees,  brought  an  action  of  damages 
against  James  Spowart,  tacksman  of  the  Wellwood 
Colliery,  which  narrated  that  Spowart's  servants,  in 
the  course  of  working  out  the  Wellwood  Colliery,  had 
encroached  on  and  partially  wrought  out  part  of  the 
barrier  of  coal  belonging  to  Ix)rd  Elgin,  and  separating 
his  coal-pit  of  Wester  Baldridge  from  the  Wellwood 
Colliery,  and  had  broken  two  small  apertures  through 
the  barrier,  whereby  part  of  the  water  from  the  Well- 
wood  Colliery  escaped  into  Wester  Baldridge  coal-pit. 
The  summons  concluded  for  payment  of  certain  sums 
in  name  of  damages ;  and,  inter  aUa,  of  £500  as  the 
value  of  the  coal  thus  improperly  wrought.  Defences 
were  given  in  for  Mr  Spowart,  stating  that  any  encroach- 
ment on  Lord  Elgin's  pit,  if  encroachment  there  were, 
was  purely  accidental ;  but  as  there  was  now  no  access 
from  the  defender's  side  to  that  part  of  the  Wellwood 
pit  where  the  barrier  was  said  to  be  perforated,  he 
could  not  ascertain  whether  any  encroachment  had 
been  made,  but  added,  that  he  was  willing  to  pay  the 
value  of  any  coal  improperly  wrought  out  by  him, 
which  the  pursuers  could  instruct,  with  consequent 
expenses,  and  to  prevent  any  water  flowing  through 
to  the  Wester  Baldridge  coal-pit  in  consequence  of  the 
alleged  injury  to  the  barrier. 

A  record  was  subsequently  made  up,  and  an  issue 
adjusted  to  try  the  question,  viz., — 

'*  Whether,  daring  the  years  1837,  1838  and  1839,  the  defen- 
der, James  Spowart  himself;  or  by  another  or  otliersj  wrong- 
fiillv  worked  out  part  o^  and  broke  through  the  said  barrier  or 
wall,  to  the  loss,  injury  and  damage  of  the  pursuers  ? 

«  Damages  claimed,  down  to  the  date  of  the  action,  £1000." 

The  case  was  tried,  and  the  jury  returned  a  verdict, 
finding, 

"  That  James  Spowart,  by  his  workmen,  accidentally  broke 
through,  in  two  separate  places,  the  barrier"*  in  question ;  **  that 
as  there  might  have  been  an  encroachment  on  the  barrier," 
'*  but  not  having  data  to  ascertain  the  quantity  of  coals  ab- 
stracted," *'  assess  the  damage  at  £98.  5s.  for  the  coal  abstracted 
and  ii\jared  ;*'  *'  that  in  consequence  of  Lord  Elgin's  managers  not 
intimating  to  Mr  Spowart  that  water  was  coming  in  firom  his 
working,  and  no  water  being  near  the  holes  when  made  by 


Spowart's  workmen,  find  no  damages  doe  for  reoeiTing  the 
water." 

On  a  motion  for  the  pursuers  to  have  the  verdict 
applied  with  expenses,  Spowart  objected— -ThsX  Lord 
Elgin's  trustees  could  not  be  entitled  to  expenses;  that 
he  had  offered  to  pay  whatever  damage  could  be  as- 
certained; that  only  £500  had  been  claimed  in  the 
summons  as  the  expenses  of  coal  wrought;  that  the 
issue  had  stated  the  slump  amount  of  damage  at  £1000; 
that,  therefore,  even  if  £500  had  been  given  as  da- 
mage for  abstraction  of  coal,  whereas  only  £98.  5s. 
had  been  awarded,  the  defender  would  have  been  suc- 
cessful to  the  extent  of  one-half;  and  that  if  either 
party  was  entitled  to  expenses,  the  defender  was. 
Ewing  V,  Chambers,  26th  November  1835. 

Lord  Elgin's  trustees  answered — ^That  wherever  any 
sum  was  awarded  in  name  of  damage,  the  pursuer  was 
entitled  to  expenses,  except  where  a  larger  sum  wu 
tendered  than  was  actually  awarded, — ^Ballandene  r. 
Turner,  7th  March  1835,  13  Shaw,  p.  636 ;  that,  in  the 
present  case,  the  defender  has  made  no  tender,  which 
he  was  bound  to  have  done  if  he  wished  to  avoid  pay- 
ment of  expenses. 

Lord  Justice-  General. — We  must  modify  the  sum  strictly ;  hot 
certain  expenses  must  be  allowed  to  the  pursuers  with  reference 
to  the  verdict. 

Lord  Jeffrey. — There  is  no  doubt  a  strong  shew  of  anthorirf 
adduced  by  the  pursuers ;  yet  I  cannot  think  that  the  caae  of 
Ballandene  goes  so  far  as  to  prevent  the  exercise  of  cor  equit- 
able discretion  in  dealing  with  a  case  like  the  present  In  thif 
case,  besides  the  other  facts  pleaded  for  the  defender,  we  find 
that  tlie  issue,  as  explained  by  reference  to  the  sommoai, 
claimed  £500  for  damage  by  the  abstraction  of  coal,  and  X500 
more  for  inundation  by  water.  Now,  on  the  first  point,  there 
was,  strictly  speaking,  no  verdict  of  damage,  but  simplj  d 
debt ;  and,  on  the  second  point,  there  was  a  verdict  for  the  de- 
fender. In  these  circumstances,  I  think  no  expenses  shoold  be 
found  due  to  either  party.  The  case  of  Ewing  seems  materully 
to  encroach  on  the  doctrine  apparently  laid  down  in  Ballia- 
dene's  case. 

Lord  FuUerton. — I  incline  to  the  last  opinion.  But  the  eaie 
of  Ewing  is  not  an  authority  in  point.  I  am  acquainted  witli 
the  circumstances  of  the  case,  as  I  happened  to  be  the  Judge 
who  tried  it.  There  the  defender  made  a  judicial  tender  to  re- 
place certain  shelving  alleged  to  have  been  improperly  remored 
by  him  from  a  shop,  of  which  he  was  tenant  Tins  wm  d^ 
cUned.  But  the  jury  only  found  a  verdict  for  the  estimatel 
amount  of  what  it  would  cost  to  replace  the  shelving;  eotlot 
no  more  than  the  amount  of  the  tender  was  found  due.  Bat  io 
the  present  case  there  was  a  verdict  for  the  pursuers  on  oi» 
point.  In  the  circumstances  mentioned  by  Lord  JefGrey,  bov* 
ever,  I  think  no  expenses  should  be  found  due  to  the  poisnen. 

Lord  Mackenzie  concurred. 

The  Court  pronounced  the  following  interlocutor: 
•*  On  the  motion  of  the  pursuers  to  apply  the  verdict  in  tbii 
cause  as  against  the  defender,  James  Spowart,  decern  aguB>t 
the  said  defender  for  the  sum  of  £98.  5s.  fotmd  due  to  the  nid 
pursuers :  And  in  respect  of  the  terms  of  the  said  verdict,  whick 
IS  partly  in  favour  of  the  pursuers  and  partly  in  fiivoor  of  the 
said  defender,  find  no  expenses  due  to  either  of  these  parties." 
Act  G.  G.  Bell,  Patton ;  Holland  and  Thomson,  W.&,  Ag^ 
—Alt,  Buthcrfurd,  Deas :  David  Douglas,  W.S*.  AgenL-^vsj 
Clerk,-{J.C.l 
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4(h  February  1845. 

First  DiTiaioir.— CJ.C.) 

No.  88. — ^William  Mitchell,  Pursuer^  v.  William 

Berwick  tod  others,  Defenders, 
Proof;  Parole — Agent  and  Principal— Factor— Leane—Land- 
lord  and  Tenant — A  warrant  of  sale  wai  obtained  in  a  ««- 
questration  for  arrtan  of  rerU,  aoainst  a  tenant  who  possessed 
an  a  written  lease.  To  prevent  the  warrant  of  sale  being  car- 
ried into  effect^  an  arrangement  was  made  with  the  landlords 
factor  that  a  bill  should  be  granted  for  part  of  the  arrears  by 
two  friends  of  the  tenant,  and  that  certain  grain,  ff^.  of  the 
tenant's  shonid  be  sold  by  the  factor,  and  the  PJ^oceeds  cappro- 
priated  in  payment  of  the  rest  of  the  arrears.  The  factors  etn^ 
phyment  expired  by  the  death  of  the  landlord,  but  the  trustee  and 
executor  of  the  landlord  required  the  factor,  who  had  kept  no  regular 
bods,  to  furnish  him  with  a  state  of  the  tenants  payments.  This 
state  wasftmishedj  and  went  amissing  in  the  trustee*s  hands,  and 
As  factor  mbsequentiy  died.  In  a  swpension  by  the  tenant  of  a 
dbcres  of  removing  for  arrears  of  rent,  obtained  against  him  by 
the  trustee,  an  issue  ufas  framed  to  try  the  question,  whether  decree 
of  removing  had  been  wrongfully  taken ;  and  the  tenant  proposed 
to  prove  the  contents  of  the  missing  staU  of  the  deceased  factor  by 
parole  proof— Held  that  parole  proof  of  the  contents  of  the  state 
was  aamissible,  1.  Because  the  factor* s  liability  for  rents  drawn 
during  his  factory  did  not  fall  by  recal  of  his  factory,  and 
that  the  state  was  Aus  a  factorial  state.  2.  Because  the  factor 
being  dead,  it  was  competent  proof  of  payments  facto,  i.  e.,  by 
^factor's  intromissions  with  the  crop  and  stocking  of  the  farm, 

William  Mitchell,  the  pursuer,  became  tenant  of  the 
farm  of  Dewarsmill,  in  the  county  of  Fife,  under  a 
lease  granted  by  the  deceased  Alexander  Coupar,  the 
proprietor,  for  thirteen  years  from  Martinmas  1834,  at 
a  rent  payable  partly  in  grain  and  partly  in  money, 
which,  on  an  average  of  the  fiars'  prices  from  1835  to 
1838  inclusive,  was  equal  to  £99.  6.  2.  Alexander 
Coupar  died  on  1st  March  1838,  after  having  conveyed 
the  lands  of  Dewarsmill  to  his  nephew,  the  now  de- 
ceased David  Coupar,  and  executed  a  general  trust- 
conveyance  in  favour  of  certain  trustees  and  executors, 
of  whom  William  Berwick,  the  defender,  is  the  only 
trustee  and  executor  accepting  and  surviving.  There 
were  assigned  to  these  trustees,  for  the  purposes  of  the 
trust,  the  arrears  of  the  rents  of  Dewarsmill,  and  the 
rents  of  these  lands  for  the  space  of  ^yq  or  seven  years, 
from  and  after  Alexander  Coupar's  death,  in  the  option 
of  his  trustees. 

In  September  1838,  and  prior  to  David  Coupar's 
death,  sequestration  of  the  whole  crop,  stock  and 
effects  of  Uie  farm  of  Dewarsmill  was  awarded  against 
the  pursuer,  at  Berwick's  instance,  with  consent  of 
David  Coupar,  for  payment  of  the  rent  for  crop  and 
year  1837,  payable  at  Whitsunday  and  Lammas  1838, 
and  in  security  of  the  then  current  rent  for  crop  and 
vear  1838,  which  was  to  become  due  in  1839. 

David  Coupar  died  in  January  1839,  and  was  suc- 
ceeded in  the  lands  of  Dewarsmill  by  Helen  Coupar 
and  others,  his  heirs-portioners,  who  conveyed  the 
binds  to  the  defenders,  Alexander  Kirk  and  others,  as 
trustees  for  their  behoof. 

Ailer  David  Coupar's  death,  and  pending  a  litiga- 
tion as.  to  the  actu^  amount  of  rents  due,  the  defen- 
ders, Berwick  and  Elrk,  and  others,  presented  an  ap- 
plication, in  August  1839,  for  sequestration,  in  security 
and  for  payment  of  the  rent  of  crop  and  year  1839, 
to  become  due  in  1840,  and  interest  till  paid ;  and,  in 
October  1839,  a  process  of  removing  was  brought  by 
hem,  set^g  forth  that  Mitchell  was  due  £129.  5.  3|., 
>ein^  arrears  of  rent  for  crc^  and  year  1838  and  pre- 


ceding crops,  and  concluding  that  caution  should  be 
found  for  payment  of  arrears  and  interest,  and  for  the 
rent  of  the  five  years  after  the  crop  1838.  In  the  ac- 
count produced  with  the  summons  of  removing,  the 
arrears  were  stated  as  follows  : 


'  1838.  Nov.    7.  Arrears  of  rent  crop  1830, 

1839.  June  26.      Do.  do.  1837, 

Sept.  28.      Do.  do.  1838, 


£60  11 
33 
34 


15     5^ 

18     4} 


"Making  £129     5    3}" 

A  sum  of  £19.  13s.  was  paid,  to  meet  the  claim  for 
rent  by  Mitchell,  who  gave  in  defences,  alleging  that 
he  was  due  no  more  than  at  most  £1  odds  of  arrears 
at  the  date  of  the  action. 

The  Sheriff  found  that  Mitchell  was  one  full  year's 
rent  in  arrear,  and  that  caution  must  be  found  in  terms 
of  the  act  of  sederunt ;  and  ultimately,  as  no  caution 
was  found,  decerned  in  terms  of  the  libel  in  the  re- 
moving. 

A  suspension  of  a  threatened  charge  on  this  decree 
was  presented  by  Mitchell ;  the  case  was  remitted  to 
the  jury  roll,  and  the  following  issue  was  adjusted  to 
try  Uie  question : 

"  Whether,  on  or  about  the  13th  day  of  July  1841,  the  de- 
fenders wrongfully  obtained  decreet  of  removing  against  the 
pursuer?" 

At  the  trial,  at  which  the  Lord  Justice-General  pre- 
sided, certain  documentary  evidence  was  adduced,  and 
a  witness,  Alexander  Thomson,  examined.  By  this  evi- 
dence it  was  proved  that,  during  the  tenancy  of  Mitchell, 
and  till  the  death  of  Alexander  Coupar,  David  Coupar 
had  acted  as  the  factor  or  agent  of  Alexander  Coupar, 
his  uncle,  and  had  granted  receipts  for  rent,  and 
transacted  generally  with  the  tenants  on  Alexander 
Coupar*s  estate.  With  regard  to  Mitchell's  arrears  of 
rent  for  the  year  183G,  the  witness  Thomson,  who  was 
at  that  time  the  law-agent  of  David  Coupar,  farther 
proved,  that  a  warrant  of  the  Sheriff  had  been  pro- 
cured, in  May  1837,  for  sequestration,  in  security,  of 
the  stocking  and  effects  of  Mitchell,  for  payment  of  the 
rent  of  crop  and  year  1836;  and  that  a  warrant  for 
sale  of  these  effects  had  been  obtained  on  9th  Decem- 
ber 1837,  but  had  never  been  cai'ried  into  execution  ; 
that  a  meeting  had  been  held  in  David  Coupar's  house, 
which  the  witness  and  certain  parties  attended,  for  the 
purpose  of  effecting  such  a  settlement  as  would  prevent 
the  warrant  being  carried  out ;  that  Berry  and  Edie, 
two  friends  of  Mitchell,  agreed  to  grant  a  bill  to  David 
Coupar,  and  take  an  assignation  from  him  to  the  se- 
questrated crop  and  stocking.  It  appears  from  the 
bill  of  exceptions,  that  he  farther  added, 

"  There  was  a  quantity  of  wheat  to  be  sent  to  Mr  Alexander 
Kirk,  the  baker,  (one  of  the  defenders),  and  Mr  Darid  Coupar 
was  to  receive  the  price.  Barlej  was  to  be  sent  to  Mr  Hutclu- 
•on,  who  had  a  manager  at  St  Andrews  of  the  name  of  Pringl^ 
and  David  Coupar  was  also  to  get  the  price  of  that  grain.  And 
these  prices  he  understood  were  to  be  applied  in  exting^shing 
the  rent  in  the  sequestration.  After  Alexander  Coupar's  deat^ 
an  application  was  made  by  Mr  Berwick,  the  defender,  to  David 
Coupar  for  a  state  of  the  rents  due  by  Mitchell,  the  pursuer. 
The  witness  acted  as  agent  for  David  Coupar.  David  applied 
to  witness  about  the  state  which  Berwick  wanted,  and  directed 
witness  to  prepare  it.  Witness  prepared  a  state  which  was  to 
•hew  the  balance  due  by  Mitchell  for  crop  1886.  David  Coupar 
was  present  when  witness  prepared  it,  and  wrote  the  letter  to 
Mr  Berwick  with  it,  and  David  Coupar  signed  that  letter  with 
the  state,  and  they  were  sent  to  Berwick  by  a  young  man  in  his 
office." 
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The  tkfcndcrij'  counsel  tben  objected,  tliat  becniise 
it  would  not  be  good  e\idencc  a.^  to  llie  piiymcnts  of 
rent,  even  if  the  state  was  produced,  tliijj  exanii nation 
eould  not  go  on* 

Tbe  pursue i-'a  coimiel,  however,  insisted  that  the 
line  of  examination  entered  on  \vm  admi^ible  aiid  com- 
plete nt,  and  ouglii  to  be  allowed  to  be  ftu-tber  procetsd- 
ed  in* 

Hie  Lord  Jnsticc-Genenil  overruled  the  objection 
stated  by  the  dcfi* ridel's,  in  consetjuence  of  the  evidence 
as  to  Da\id  Coupar's  aetiti^  and  thi^  fact  of  the  state 
having  been  deniaudtid  by  Mr  Berwick  himaelf. 

To  this  ruling  an  exception  wiu;  tiiken  bj  the  defen- 
ders. The  exauiination  of  the  witne^  being-  continued, 
he  added^ 

"  The  balari<?e  in  that  state  wa<?  about  XIO  or  £12,  (as  far  as 
he  recollects),  for  the  rent  of  crop  1836,  Kirk's  nheat  and 
HutchiBoii^s  barley  were  items  of  credit  to  the  tenant,  and  caah 
or  biUa,  he  thinks  O'f  £30  or  £40  in  ihnt  jiLttc,  leaving  tlie  ba* 
lance  mentioned.  Some  short  time  afti?r  that,  Djivid  Coy  par 
toki  Idm  that  Mr  BerwiL'k  bad  tjL'cn  iajing  he  tli  ought  a  preoter 
gum  was  dae  by  SfitehiLill  tliim  that  state  shewed  ;  and  Berwick 
muat  have  got  the  staty  or  he  could  not  have  so  sjiokeu  to  Cou- 
par." 

Being  interrogated  in  crosi*,  tlje  witness  deponed, 
"  Hu  was  told  by  David  Coupar  be  jrot  the  prices  of  the  wlicat 
and  barley.  He  ntjver  saw  any  regular  book  that  David  Ccfupar 
had.  He  had  jottiitj^St  "-^^d  the  ntate  was  niafle  up  from  tliem* 
As  Coupar  intbrtnod  witnesp,  Berwick  objected  to  ilila  atuie. 
Witness  liiruself  knew  nothing  (if  its  accuracy*" 

On  re -examinations  he  deponed^ 

"  Berrj'  and  Ea^iie's  bilL,  he  tluuks,  wan  for  £30,  It  was  only 
for  a  part  of  the  balance  of  Mitchell's  rent.  But  the  wheat  and 
barley  were  to  bo  aceountod  for  as  anotbor  part  of  the  balance.!' 

The  defenders  then  objected,  that  the  contents  of  the 
state  eould  not  be  held  a^  evidence  i^ainst  the  execu- 
tor of  the  late  Alexander  Coupar,  in  reference  to  tlic 
jmyment  of  the  rent  of  1836.  The  pursuer  maintained 
that  the  evidence  wtis  competent,  admis^siblej  and  ought 
to  be  received.  The  Coutl  ruled  in  favour  of  the  jul- 
missibitity  of  tlie  evidence.  The  defenders  excepted  to 
this  niling,  and  thereafter,  reserving  their  exceptions, 
eouiieuted  to  a  verdict  for  the  pursuer ;  and  a  verdict 
was  accordingly  returned  for  the  pursuer. 

A  bill  of  exceptions  was  adjusted  and  signed  on  20th 
November  1844.  When  the  bill  of  exceptions  came 
to  be  discussed  J 

Berwick  and  others  pkaded — ^Parole  evidence  of 
the  state  was  admissible,  if  the  state  itself  was.  But 
the  state  wus  nut  ailnii^aiblc,  for  the  leiLse  was  a  writ- 
ten lea^e  for  a  retit  which  was*  virturdly  a  money  rent. 
Payments  of  rent  under  such  a  leiL^  coidd  not  be 
proved  by  parole,  (4  Ersk,  2,  §  21.)  The  paynienls 
were  attetnpted  to  be  proved  by  what  was  truly  no* 
thing  more  than  tlie  evidence  of  David  Conpai".  But 
as  the  state  was  prepared  after  the  tennination  uf  hi:4 
factory,  i*  e.,  after  old  Cou par's  death,  it  was  only  the 
eviilcnee  of  a  third  party*  It  is  true  that  David  Coupar 
hail  pi-epared  that  i^tate  at  the  request  of  Berwick,  but  it 
was  only  so  prepared  for  his  information,  and  could  not 
bind  him.  It  surely  cannot  be  said  that,  merely  because 
David  Coitpar  had  been  factor,  he  could,  if  alive,  have 
been  examined  to  prove  payment  made  to  bltn  while  he 
was  factor-  If  not,  hiia  state  could  not,  now  that  he  waa 
dead,  be  better  evidence*  It  is  said  that  an  arrjuigenient 
had  been  entered  into  to  effect  payment  of  the  rent  of 
1836,  by  selling  barley,  &c.,  to  parties  who  paid  David 


Coupar  for  it  in  cash  i  and  that  in  this  state  (jnote  ^f 
ments  were  credited  to  account  of  retjt.  Bin  thtis  wotiM 
still  be  a  proof  of  money  payments  by  j>anjlc  or  whatfrsi 
not  better  e\ndence  than  parole.  It  was  uselcs*  for  tk 
defenders  to  allow  the  case  to  go  on  farther ;  for  if  tJi« 
proposed  evidence  as  to  the  contents  of  the  $mB  vem 
received,  it  w^ould  have  been  tlms  proved  that  a 
of  arrears  smaller  than  a  year's  rent  was  due* 

Mitchell  pieaded — The  rent  was  imxtly  a  grain  rent ; 
and  thougli  it  was  convertible  into  money,  ii  migbt 
have  been  paid  in  kind.  Proof  of  tlie  contetiU  of  tiM 
state  might  have  proved  payments  in  kind,  and  tolkl 
extent  it  would  liave  bee  a  competenU  Beside  Cmpa 
hjwl  been  factor  long  after  the  rent  of  1886  had  ' 
due ;  and  it  was  no  objcciioti  to  the  state  tliai  it 
furnished  after  expiry  of  the  factory.  The  (euatit  &^ 
(piently  trusts  entirely  to  the  factor's  accounts — ^perbji 
imprudently ;  and  tliese  aceounis  are  not  in  pnu^tki 
mmle  up  till  the  end  of  the  factoriul  year;  but  to 
nccounLs  (though  the  factor's  employment  were  terasi- 
natctl  in  the  middle  of  the  year,)  would  he  good  eri* 
denco  againeiit  hii  cmployert  although  not  made  x^  ttT 
his  dismisard,  of  payments  made  to  him  while  He  M 
been  ikctor.  I'>en  regarded  as  a  question  of  parall 
proof,  intromLsaioua  with  moveables  by  a  ikctor  towirdi 
exlinction  of  rents  and  obligations,  although  under  ij 
written  lease,  might  be  proved  by  the  jiarole  evi4eDei 
of  the  factor*  But  the  present  is  a  stronger  case,  tI 
an  arrangement  with  the  factorj  to  prevent  a  sale 
a  sequesitration,  whereby  an  agreement  was  mjnk 
certain  grain,  &c,,wa:5  to  be  taken  by  the  IsmJlord 
sold  by  him,  the  receipts  being  ta.ken  in  pnmfjil  4 
arrears  of  rent^  Tliis  arnmgement,  as  the  jmrsaif 
could  and  would  have  proved,  had  tJie  case  not 
stopjx;d,  was  carried  into  effect.  And  such  an  jurtm^ 
meat  was  capable  of  being  proved  by  pitrolc.  Enb 
iv.  2,  2K 

At  advising, 

l^rd  MiirJLenzti, — I  tlnnk  tliat,  as  the  exoepUoni  arptwt 
founded,  the  bill  of  exceptious  must  t)e  dliallowvd.    H 
ing  the  proof  objected  to  as  a  surrogate  for  tlvc  wrttiag 
is  not  produeeil,  and  aduiiHsible  or  not  as  the  writing  tMi 
have  lieen,  I  iliink  the  proof  admissible.    Cofi^tksm^ 
as  a  money  rent,  it  is  still  to  be  observed  that  a  t&ot 
very  favourable  situation  as  to  proof  of  payment  of 
writ  strictly  probative  Is  not  necesaary ;  fi>r  the  b 
fdctor}  thuugb  not  nigucd,  are  evidence  iu  favour  of 
Then,  with  regard  to  a  written  statement  by  a  fiul 
employer,  1  will  not  eay  that  it  is  absolutely  egticli 
quefitluu  between  the  tandiunl  and  \m  tenant,  am 
e^nal  to  a  formal  probative  di^i^twirj^e  by  the  LindUmK  I  !l 
however,  that  it  is  receivable  an  evidence  of  tbe  state  of 
couata  between  landloril  and  tenant,  if,  in  the  cin-mnii 
«pp(Sim  Mrly  stated  as  between  landlord  and 
here,  the  ori^nnal  bindknxl  wa^  dead,  but  a  repn^wMl 
tru:^tee,  the  defender  Bervviek^had  t^iken  bfs  place, 
had  ceased  to  hold  hisj  factory,  but  he  reniainefl  ct^ 
and  answerable  for  tbe  trani^aetioos  he  batl  carried  an. 
flUuatioD,  he  was  called  on  by  the  repre^^-iUati^e  d  l\» 
lonl  for  a  statement  of  the  aflUlrs  of  itds  farm,  in  rasped 
white  under  hia  eliarge,  and  he  nmdo  up  a  fttat 
u?e  <jf  the  landlonl,  and  sent  it  to  hi  m*  and  it  v. 
and  reiaine*!.    Tbere  is  noibbig  \o  ebew  tii  ■ 
made,  atid  beld  as  binding  on  the  fif  ii.r    ui  i 
lord.  Why  then  sliould  it  not  be   i 
tenant?  True,  il  was  made  after  tl, 
respects.    But  when  the  landlord^  ;■  ^u  ■■-<  u >  .i\  ^  v  1 1 
factor  to  make  such  a  s  tate  men  t,  uuij  1  >  ;  <  i  i  t  ,  1  1 1 » i  »i  k  h^  " 
or  renewed  the  factoi^^ffl.^^|^iHi™iej^^il^.  f^^ 
meat  as  tf  it  liad  been  writt<ni  durmg  th«  i&h  m  thi 
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general  management.  Sappoee  ho  had  called  on  the  factor  to 
write  up  the  books  of  the  factory,  and  got  it  done,  and  received 
and  kept  the  books,  could  this  not  have  arailed  the  tenant  as 
eTidcnce,  at  least  in  so  fiir  as  it  might  not  be  shaken  but  cou- 
finuod  by  other  eridcnce,  which  was  enough  to  make  it  receiv- 
able in  the  first  instance?  I  think  it  would  be  evideace.  And 
if  so,  we  must  9,pp\y  the  same  rule  to  a  statement  of  the  kind 
in  question,  t.  e.,  it  is  evidence.  Even  if  the  proof  olijected  to 
could  be  r^arded  merely  as  parole,  I  rather  think  it  could  not 
competently  be  stopped  at  the  time  of  the  objection;  for  it  was 
evidence  to  prove  payment  of  rent  by  transactions  of  a  peculiar 
kind.  I  am  aware  that  it  has  been  decided  that  a  prior  inde- 
pendent written  obligation  for  money  cannot  be  discharged 
simply  by  parole  evidence  of  payment,  or  rather  satisfaction  in 
moveables  given  l^  the  debtor.  But,  on  the  other  hand,  a  sale 
of  moveables  for  a  price,  and  stipulation  for  and  payment  of  the 
price  as  one  transaction,  may  be  proved  by  parole  as  not  separ- 
able trom  the  sale  of  moveables.  Now  here,  I  think,  what  was 
to  be  proved  by  the  evidence  objected  to  comes,  at  least  in  great 
part,  under  Uie  Utter  aott  of  cases  rather  than  the  first  For 
tliere  had  been  a  sequestration,  by  which  the  landlord  and  his 
tadM  held  a  commanding  situation  on  and  over  the  tenant's 
stock  and  cropping.  The  tenant  himself  was  no  longer  sole 
proprietor,  nor  had  power  to  sell  and  take  the  price.  By  this 
state,  what  was  to  be  proved  was  this — ^that  the  landlord's  fiictor 
and  tenant  jointiy  made  bargains  with  other  third  parties,  by 
which  parts  of  the  stock  and  cropping  were  sold  to  these  parties 
for  prices  agreed  to  be  paid,  and  which  were  paid  to  the  land- 
lord, or  his  factor  for  him.  It  seems  to  me,  that  here  the  pay- 
xnent  to  the  landlord  or  factor  is  not  separable  from  the  sale  of 
moveables.  I  would  ask,  could  the  landlord  take  back  the 
stock  or  cropping,  by  parole  proved  to  be  sold  with  his  autho- 
rity? And  if  not,  how  can  he  resist  proof  of  that  payment  of 
price  which  was  the  counterpart  of  the  grant  of  moveables  by 
him,  and  without  whidi  the  bargain  could  be  of  no  use  to  the 
buyer  ?  For,  as  the  buyer  cannot  aver  payment  to  the  tenant, 
he  must  either  be  allowed  to  prove  payment  to  the  landlord  or 
be  deprive  of  his  bargain. 

Lard  Fullerton,—!  concur.  The  question  now  to  be  decided 
is  a  question  with  regard  to  the  admissibility  of  evidence  as  to 
the  contents  of  a  state  which  was  put  into  the  hands  of  the 
defender,  and  has  either  gone  amissing  or  has  not  been  produced 
by  him  ;  and  I  have  come  to  be  of  the  same  opinion  as  your 
Ltnrdship  upon  that  question.  This  state  was  prepared  bv 
David  Ooupar ;  and,  in  the  circumstances  of  this  case,  I  think 
that  it  would  have  been  admissible,  and  as  the  state  itself  could 
not  be  produced,  so  I  think  evidence  of  its  contents  was  compe- 
tent. It  was  proved  in  this  case,  before  the  question  arose,  that 
David  Coupar  had  exercised  the  entire  management  of  lus  uncle's 
property  ;  that  he  was  his  factor,  and  was  in  the  habit  of  signing 
receipta,  and  generally  of  transacting  with  the  tenants.  It  is 
proved  that,  for  the  rents  of  the  year  1836,  a  sequestration  had 
been  obtained,  that  a  removing  had  taken  place,  and  that  a  war- 
rant for  the  sale  of  the  poinded  efi*ects  had  been  got  from  the  She- 
rilT;  and  the  witness  Thomson  fiirther  states,  that  a  meeting  was 
held  in  the  house  of  David  Coupar,  for  the  purpose  of  preventing 
the  necessity  of  the  warrant  being  carried  into  effect.  (Reads 
Thomson's  evidence.)  Then  an  application  was  made,  after  the 
death  of  Alexander  Coiq)ar,  by  Berwick,  his  trustee  and  executor, 
upon  David  Coupar,  for  this  state,  which  was  fUmished  to 
hun,  but  has  now  gone  amissing.  The  question  is,  whether 
the  state  was  admissible.  Now,  on  this  matter  it  is  important 
to  observe,  that— as  I  think  at  leas^— in  the  drcumstanc^ 
David  Coupar  might  have  been  examined  as  a  witness.  It  is 
▼ery  true  that  parole  proof  is  not  admissible  in  extinction  of 
wrmen  obligations.  But  there  are  cases,  such  as  the  present, 
wbBi  such  written  proof  cannot  be  got  by  the  debtor — as  for  in- 
stance when  the  creditor  gets  payment  fh>m  other  sources  over 
which  the  debtor  has  no  control,  and  cannot  get  any  written 
acknowledgment  of  discharae.  This  is  clearly  laid  down  by  Mr 
Ktt*""*^  (Ersk.  B.  iv.  t.  2,  §  21,)  when  he  states  the  limitations 
to  the  g^eral  rule,  that  written  obligations  cannot  be  extin- 
golshed  lo^  parole  proof.  **  Payment  of  a  debt,"  he  there  says, 
^tlKNigh  constituted  by  writing,  whether  ingrain  or  even  in 
luaqj,  if  made  not  by  the  debtor  himself,  but  by  another,  may 
to  wovsd  by  witnesses,  to  the  highest  extent,  e.  g^  the  rents 
nBBTsd  by  a  creditor  out  of  his  debtor's  estate,"  &c;  and 
^•ids^  **  such  payments  as  Kre  facto  as  to  the  debtor,  he  can- 
ttOt  posnblf  prove  but  by  witnesses;"  and  the  cases  of  Wishart 
•ad  cf  f  omSy  cited  by  him,  fUlly  support  his  position.    In  such 


cases,  then,  the  rule  is,  that  when  a  debtor  cannot  get  written 
evidence  of  payment,  he  must  be  entitled  to  parole  proofl  Now, 
David  Coupar  does  so  operate  payment,  as  m  the  hypothetical 
case  put  by  Erskine,  of  the  rent  of  the  year  1836.  In  this  case 
the  tenant  could  not  prove  the  payment  of  rent  »cripto.  The 
question  of  payment  was  just  a  quest io  facd,  and  parole  proof  of 
the  payment  was  admissible.  David  Coupar,  therefore,  might 
have  been  put  in  the  witness  box  to  prove  payment,  and  David 
Coupar  behig  dead,  his  statement  would  have  been  evidence,  and 
the  state  having  been  lost  after  it  was  in  the  defender's  posses- 
sion, parole  prwi  as  to  its  contents  was  admissible.  But  the 
present  case  is  much  stronger,  when  we  consider  that  the 
case  in  question  relates  to  the  admissibility  of  this  state  of 
accounting  between  David  Coupar,  who  had  been  the  fiictor  of 
the  deceased  Alexander  Coupar,  and  Berwick  his  trustee  and 
executor.  It  is  true  that,  in  one  sense,  David  Coupar's  fac- 
torage fell  with  the  death  of  Alexander  Coupar,  but  liis  lia- 
bility, his  factorial  character  passivh  for  the  period  during 
which  he  had  acted,  did  not  Ml,  and  the  state  in  question 
was  a  state  of  his  accounting  under  that  liability.  Tins  state, 
perhaps,  was  not  conclusive,  but  it  was  in  my  opuiion  clearly 
admismble  so  far  as  it  went,  and  the  pursuer  was  entitled  to 
fortify  it,  so  far  as  he  could,  by  additional  evidence.  It  would 
have  been  a  monstrous  hardship  had  the  law  been  otherwise. 
I  think,  on  the  whole,  that  the  biU  of  exceptions  must  be  dis- 
allowed. 

Lord  Jeffrey, — I  concur,  and  on  both  tlie  points  stated.  I 
looked  at  the  passage  in  Erskine,  which  has  been  mentioned, 
and  quite  agree  with  Lord  Fullerton  as  to  its  efl^tet.  I  think 
there  was  proof  in  this  case  of  an  arrangement  of  matters  of  fact, 
which  ended  in  a  settlement,  and  therefore  that  David  Coupar 
might  have  been  examined  in  the  witness  box  on  the  subject. 
But  I  go  very  much  on  the  ground  that  this  writing  or  state  by 
David  Coupar,  which  was  traced  into  the  hands  of  the  defender 
Berwick,  was  a  probative  writing,  not  conclusive  indeed,  but 
prima  facie  probative,  and  was  receivable  in  evidence  vaieat 
guantum.  For  it  appears,  from  Thomson's  evidence,  that  though 
David  Coupar  kept  no  regular  books,  so  far  as  Thomson  knew, 
yet  that  '*  he  had  jotting  and  the  state  was  made  up  from  them." 
Is  this  state,  then,  not  just  a  rendering  of  the  factorial  accounts 
to  Berwick, — ex  post  facto  indeed;  but  then  all  factorial  accoimts 
are  in  a  great  measure  ex  post  facta,  from  the  nature  of  the  thing  ? 
I  think  that,  in  the  circumstances,  the  proof  of  the  contents  of 
the  state  was  admissible. 

Ijord  Justice- General — I  concur  with  your  Lordships  ;  and  it 
is  matter  of  high  satisfiiction  to  me  that  you  coincide  in  the 
view  which,  without  time  for  deliberation,  I  took  at  the  trial, 
as  to  the  admissibility  of  this  state  in  evidence.  I  never  sup- 
posed Uiat  parole  was  the  proper  mode  of  proof  of  payment  of 
rents.  But  I  did  think  that,  in  the  circumstances  of  this  case, 
it  would  have  been  improper  to  exclude  this  state,  which  it 
seemed  to  me  was  obviously  good  evidence  as  to  the  fiicts  con- 
nected with  the  arrangement  to  prevent  the  warrant  of  sale  in 
the  sequestration,  and  might  have  been  of  great  importance 
with  reference  to  evidence  which  the  pursuer  might  have  been 
prepared  to  adduce,  as  well  as  on  the  ground  stated  in  the  first 
ruling  which  has  been  excepted  to. 

The  Court  accordingly  disallowed  the  bill  of  excep- 
tions, and  found  the  pursuer  entitled  to  the  expenses 
of  this  discussion. 

Presiding  Judge^  Lord  Justice-Greneral. — For  MitcheUy  G.  G. 
Bell,  E.  S.  Gordon ;  D.  M.  Adamson,  S.S.C.,  Agent.— For  Ber- 
wick and  others,  Rutherfurd,  A.  S.  Cook ;  Lockhart,  Ilunter  and 
Whitehead,  W.S.,  ^^fentt.— Jury  Cferit.--[J.C.] 


bth  February  1845. 

Second  Divisiok.— (F.L.M.H.) 

No.  89. — John  Steel,  Petitioner. 

Process— Statute  1672,  c.  2 — Curator  at  Law — Citation  of  next 
of  Kin — Inventories — A  curator,  in  calling  the  next  of  kin  of  a 
lunatic  0  concur  with  him  in  malang  up  his  curatorial  inventories, 
must  himself  take  the  responsibility  of  having  cited  the  whole  next 
of  kin, 

John  Steel  was,  on  11th  October  1844,  served  as 
curator-at-law  to  his  immediate  eldest  brother,  who  was 
lunatic.      In  terms  of  the^ig^ft^g^pb/^lZ^V^^^l^e^ 
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Steel,  with  the  view  of  making  up  an  inventory  of  the 
lunatic's  means  and  estate,  raised  a  summons  against 
the  lunatic's  next  of  kin.  He  thereupon  presented  a 
petition  to  the  Court,  stating  that  he  had  called  all  the 
next  of  kin  who  were  major,  and  within  the  kingdom, 
on  both  father's  and  mother's  side,  and  praying  that 
the  Court  would  dispense  with  further  citation. 

The  Court,  however,  were  of  opinion  that  the  cura- 
tor must  himself  take  the  responsibility  of  having  called 
all  the  next  of  kin,  and  accordingly  refused  the  prayer 
of  the  petition. 

For  Petitioner,  Forbes ;  Thomas  Ranken,  S.S.C.,  AgenL—T, 
CferJt.—rFX.M.H.J 


5th  February  1845. 
Second  Division. — (F.L.M.H.) 
No.  90. — Mrs  Gibson  or  Murie,  Petitioner, 
Process — ^RecoYery  of  Writs — Warrant  to  Transmit. 
Mrs  Murie  presented  a  petition  to  the  Court,  pray- 
ing for  a  warrant  to  the  Lord  Clerk-Register  to  trans- 
mit a  process  to  the  clerk  of  Court,  part  of  which  had 
been  previously  transmitted  on  warrant  of  the  Lord 
Ordinary,  to  a  separate  case.     The  Court  ordered  inti- 
mation of  the  petition  to  be  made  to  the  parties  in  that 
case.     This  having  been  done,  the  part  of  the  process 
previously  transmitted  was  re-transmitted  to  the  Lord 
Clerk-Register,  and  the  whole  process  was  then  trans- 
mitted together  to  the  clerk  of  Court. 

For  Peiitioner,  James  Donakbon ;  James  Malcolm,  Agent'— 
T.  C^rifc.— rF.L.M.H.] 


m  February  1845. 
First  Division. — (J.C.) 
No.    91. — Samuel    Clerk,    (Clanranald's    Trustee), 
Claimant,   v.   IIerries,    Farquhar  and  Compant, 
and  others,  Claimants, 

Process  —  Bankrupt  —  Sequestration — Multiplepoinding — Re- 
poning — Ciratmstances  in  which  the  trustee  in  a  sequestration  (who 
was  cognizant,  though  not  by  judicial  intimation,  of  a  depending 
process  of  muUiplqpoinding  in  which  an  interlocutor  was  there- 
after pronouncea  by  the  Lord  Ordinary,  preferring  certain  claim- 
ants on  the  fund  in  medio)  gave  in  a  reclaiming  note  against  this 
interlocutory  accompanied  by  a  condescendence  and  claim,  claiming 
to  be  preferred  over  the  other  claimants  on  the  fund  in  medio,  was 
held  entitled  to  appear,  and  was  reponed  against  the  interlocutor, 
without  anyfinaing  or  reservation  as  to  expenses. 

Vide  ante,  vol.  xvi.  p.  465. 

In  a  multiplepoinding  raised  at  the  instance  of  Robert 
Brown,  Esq.,  sole  surviving  tinist-disponee  of  the  de- 
ceased Ranald  Macdonald,  Esq.  of  Cliinranald,  sundry 
creditors  appeared  as  claimants,  and,  inter  alios,  Messrs 
Herries,  Farquhar  and  Company,  bankers  in  London, 
Mr  James  H.  Burnett,  W.S.,  and  the  trustees  of  the  late 
Hugh  Macqueen,  W.S.,  and  a  record  was  closed  be- 
tween these  parties,  in  November  1840.  Li  the  ques- 
tion between  Messrs  Herries,  Farquhar  and  Com- 
pany  and  Macqueen's  trustees,  the  Inner-House,  on 
21st  May  1844,  adhered  to  an  interlocutor  of  the  Lord 
Ordinary  repelling  the  claim  of  Macqueen's  trustees,  and 
quoad  ultra  remitting  to  the  Lord  Ordinary.  A  de- 
bate then  took  place  before  the  Lord  Ordinary  as  be- 
twixt Messrs  Herries,  Farquhar  and  Company,  and 
Mr  Burnett,  when  his  Lordship  made  avizandum  with 
the  debate  on  26th  June,  and  on  5th  July  pronounced 


an  interlocutor  preferring  Mr  Burnett  prima  foco,  wwi 
Messrs  Herries,  Farquhar  and  Company  secundolocn 
on  the  fund  in  fnedio.  Against  this  interlocutor  Messrs 
Herries,  Farquhar  and  Company  reclaimed. 

Some  time  previously,  a  claim  had  been  lodged  for 
ClanranaJd,  in  which  he  merely  claimed  any  residue  of 
the  fund  ailer  satisfying  his  creditors. 

Thereafter,  his  estates  were  sequestrated  under  the 
Bankrupt  Act,  on  his  own  application,  and  Mr  Samuel 
Clerk  was  elected  trustee  on  2d  May  1844 ;  he  was  con- 
firmed on  15  th,  and  the  abbreviate  of  the  statutory  adju- 
dication in  his  favour  was  recorded  on  22d  Alaj.  He 
made  no  appearance  in  the  process  till  afler  the  interio- 
cutor  of  the  Lord  Ordinary,  of  5th  July,  when  he  pre- 
sented a  reclaiming  note,  accompanied  with  a  coodc- 
scendence  and  claim,  praying  to  be  reponed  against  tbt 
interlocutor.  In  this  claim  he  craved  to  be  preferred 
over  both  the  other  claimants.  The  process  had  not 
been  judicially  intimated  to  him ;  but,  early  in  ^hj,  liii 
agent  had  had  certain  correspondence  regarding  it  with 
the  agent  of  Messrs  Herries,  Farquhar  and  CompMT. 
The  trustee  referred  to  Darling's  Form  of  Process,  pp. 
255-6. 

For  the  other  claimants  it  was  maintained  that  tk 
claim  was  too  late,  and  ought  not  to  be  received;  and 
that,  at  all  events,  it  should  only  be  received  on  par- 
ment  of  previous  expenses,  in  respect  of  mora  on  the 
part  of  Mr  Clerk. 

The  Court  held  Mr  Clerk  entitled  to  appear;  sad 
that,  in  the  circumstances  he  should  be  reponed,  wiAout 
any  finding  or  reservation  as  to  expenses. 

Lord  Ordinary,  Cuningbai&e.'-/ or  Mr  Clerk,  O.  Monro;  Vpl 
Alexander,  W.S.,  Agent,— For  Mr  Burnett,  Ratberftui  B. 
Handyside;  Party  Agent, — For  Messrs  Herries,  Farmkartti 
Co,,  Solicitor-General  (Anderson),  Inglis;  W.  H.  Sands,  Wi^. 
Agent.—W,  C/^rit.— [J.CJ 


7th  February  1845. 

First  Division.— (J.C.) 

No.  92. — Sib  Thomas  Macdocoall  Brisbane  awJ 
others.  Pursuers,  v,  Robert  Lang,  Esq.  and  otki^ 
Defenders. 

Superior  and  Vassal— Feu — ^Road — Circumsttmots  where  a  svptnf 
had  f sued  certain  lots  of  building  ground,  forming  part  of pri^Ksd 
streets,  surrounded  by  ms  own  property,  by  refifrenoe  to  a  ptas,  vtik 
did  not  shew  that  the  road  in  front  of  the  str^t  bomnding  tkt  hM- 
ittg  plan  on  the  west  extended  beyond  the  north  end  of  thai  ftrau 
or  to  an  adjacent  village  on  the  other  side  of  a  streas»,  wkid  sf 
also  on  the  superiors  property — Held  not  to  restrict  the  sspenst 
from  making  a  public  road  through  his  own  ground  coMtedsis  ^ 
north  end  of  the  street,  <u  laid  dmvn  on  the  mtHding  plan,  kw  i^ 
adjacent  village. 

Servitude  by  Constitution — ^Feu — Boad — Ciratmstanres  is  vkiik 
from  the  special  terms  of  their  feus,  certain  feuars  were  heldextm 
to  prevent  the  superior  from  extending  the  roads  down  three  stne^ 
to  the  sea-shore,  through  an  open  area  lying  between  the  frost  o/  ^ 
line  of  street  and  the  sea-shore, 

Miitual  suspensions  and  interdicts  were  prcswited  by 
Sir  Thomas  Macdougall  Brisbane,  as  superior,  and  by 
certain  persons,  feuars  and  proprietors  of  houses  iwi 
lands  in  and  about  the  town  of  Largs,  on  the  one  toi 
and  by  Robert  Lang,  Esq.  of  Bk^dales^  and  otfaccfi 
as  feuars  of  certain  lots  of  building  ground,  on  the  trin^* 
and  a  process  of  declarator  was  raised  bj  SSr  Tliofi*' 
against  Mr  Lang  and  the  other  parties  to  tiM  fiomitf 
suspension.   These  actions  all  related  to  the  same  d^* 
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tera,  and  were  conjoined.     They  arose  out  of  the  fol- 
lowing circumstances. 

Sir  Thomas  Macdougall  Brisbane  is  feudal  proprietor 
of  the  estate  of  Brisbane,  comprehending,  inter  alia^ 
the  Old  Town  of  Largs,  and  also  the  lands  of  Broom- 
lands  and  adjoining  lands,  now  forming  the  New  Town 
of  Larfi:!^,  lying  on  both  sides  of  the  water  of  Gogo. 
The  Old  Town  of  Largs  lies  on  the  north  side  of  the 
Gogo.     Thomas  Brisbane,  Esq.,  the  father  and  author 
of  Sir  Thomas,  having  resolved  to  form  a  New  Town 
of  Largs  on  the  south  side  of  the  Gogo,  opposite  the 
Old  Town  of  Largs,  and  to  feu  out  a  part  of  his  lands 
called  Broomlands  or  Broomfields  for  that  purpose, 
got  a  plan  prepared  by  Alexander  May.     This  plan 
shewed  three  streets  intersecting  the  ground  running 
east  and  west,  called  Charles  Street,  John  Street,  and 
May  Street,  and  another  line  of  streets  running  north 
and  south,  called  at  the  north  end  Brisbane  Place,  and 
at  the  south  end  the  Crescent.     Some  feus,  in  confor- 
mity  with   the  plan    prepared  by  Alexander  May, 
were  granted  by  the  late   Mr  Brisbane,   and  others 
by  the  commissioners  of  Sir  Thomas  Brisbane,  after 
he  had  succeeded  his  father.     These  feus  were  sur- 
rounf'.ed    by   the  property  of  Sir  Thomas  Brisbane, 
and  were  all  conveyed  "  as  specially  laid  down  in  the 
original  plan   thereof*'  by  Alexander  May,  and  de- 
scribed as  bounded  on  the  west  by  the  Broomfields. 
The  Broomfields  is  a  large  open  area  lying  in  front  of 
Brbbane  Place  and   the   Crescent,    extending  down 
to  tlie  sea-shore,  and  terminating  in  an  abrupt  descent 
to  the  Gogo.     The  feu-contracts  of  the  defenders  con- 
tain the  following  clause  with  reference  to  this  open 
area: 

**  And  whereas,  according  to  the  said  plan,  a  piece  of  ground  is 
left  between  Brisbane  Place  and  the  sea  as  an  open  erea ;  there- 
fore the  said  Archibald  Swinton"  (commissioner  of  the  late  Mr 
IJrisbane)  binds  and  obliges  his  "  said  constituent,  and  his  heirs 
and  successors,  that  no  buildings  or  other  works  shall  ever  be 
erocted  or  made  thereon,  so  as  to  obstruct  the  view  of  the  houses 
i  n  the  said  Crescent,  the  said  piece  of  grround  being  to  remain 
as  an  open  erea  in  all  time  coming ;  but  reserving  liberty  to  the 
said  Sir  Thomas  Brisbane  and  his  foresaids  to  erect  pier-heads, 
(^aays,  breasts,  jetties  and  other  erections,  necessary  for  the  pur- 
]>o3e  of  a  harbour,  in  case  any  one  should  ever  be  formed,  op- 
posite to  the  grounds  hereby  feued." 

The  feuars  alleged,  that  the  only  roads  intersecting 
the  ground  which  had  been  feued  were,  \st^  a  road  ex- 
tending from  the  south  end  of  the  Crescent  to  the  north 
end  of  Brisbane  Place ;  and,  2c^  three  roads  up  Charles 
Street,  John  Street,  and  May  Street  respectively,  and 
running  east  and  west  from  the  road  in  front  of  Bris- 
bane Place  and  the  Crescent.  These  three 'roads  last 
mentioned  formed,  as  the  feuars  alleged,  the  only  com- 
munication for  carts  and  carriages  between  Old  Largs 
and  the  feus.  The  road  in  front  of  Brisbane  Place  and 
the  Crescent  was  not  delineated  on  Alexander  May's 
pLin  as  extending  beyond  either  end  of  the  line  of  street 
called  at  the  north  end  Brisbane  Place,  and  at  the  south 
end  the  Creecent, 

In  the  year  1815,  the  commissioners  of  Sir  Thomas 
Brisbane  advertised  the  open  area  in  front  of  Brisbane 
Place  and  the  Crescent  to  be  let  for  a  three  years*  rota- 
tion of  crop.  Some  of  the  feuars,  including  several 
of  the  defenders,  got  an  interdict  against  this,  and 
after  certain  litigation,  the  parties  settled  the  matter 
extff^ndicially,  and  the  rights  of  the^  parties  were  fixed 
SCOTTISH  JURIST. 


and  defined  by  a  formal  deed  of  agreement,  dated  in 
1820,  whereby  the  parties, 

"  in  order  to  avoid  further  litigation  and  expense,  and  in  ex- 
planation of  the  clause  in  the  feu-contract  before  quoted,  agree 
to  certain  conditions ;  and,  inter  alioy  the  commissioners  before 
named  hereby  ag^ree  and  oblige  themselves,  and  their  said 
constituent,  that  the  foresaid  piece  of  ground  or  open  area,  de- 
scribed in  the  clause  in  the  feu-rights  before  quoted,  shall  never 
in  time  coming  be  ploughed  or  laboured  for  any  species  of  crop, 
nor  the  surface  thereof  be  broken,  except  for  the  purpose  of 
levelling  inequalities,  or  for  extirpating  broom,  whins,  brambles 
and  wc^s;  or  for  such  operations  on  the  beach  as  may  be 
necessary  for  carrying  into  effect  the  foresaid  reservation  in 
favour  of  the  said  Sir  Thomas  Brisbane  and  his  foresaids,  to 
erect  pier-heads,  quays,  jetties,  or  other  erections  necessary  for 
the  purpose  of  a  harbour.  Tertioy  That  the  trustees  and  their 
said  constituent  and  his  foresaids,  shall  have  right  of  pasturage 
in  all  time  to  come  in  the  foresaid  piece  of  ground  or  open  area 
in  dispute,  but  under  the  following  regulations  and  restrictions, 
viz.,  tliat  at  no  future  period  shall  any  horese  be  allowed  to 
graze  or  to  go  at  large  on  the  said  open  area,  and  not  more 
than  four  cows  or  a  proportional  number  of  sheep  at  one  time, 
in  time  coming.  QuartOj  That  those  who  have  right  of  taking 
away  wreck  ii^ra  the  shore  shall  be  obliged  to  cart  it  along  the 
shore  until  they  are  opposite  one  or  other  of  the  streets  leading 
east  and  west,  laid  down  on  the  plan  of  the  said  New  Town, 
referred  to  in  the  feu-rights,  and  then  to,  go  straight  up  such 
street ;  and,  under  tins  explanation,  all  such  rights  and  servi- 
tudes of  carting  wreck  firom  the  shore  as  at  present  exist,  are 
declared  to  be  reserved  in  all  time  to  come.  Quinto^  That, 
under  these  reservations,  the  foresaid  piece  of  ground  or  open 
area  shall  remain,  in  all  time  coming,  as  a  place  for  walking 
and  recreation,  not  only  to  the  feuars  of  the  New  Town  of  Largs, 
but  also  to  the  whole  mhabitants  and  visitors  of  Largs.  Sexto, 
That  the  feuars  before  named  bind  and  oblige  themselves,  their 
heirs  and  successors,  to  root  out  all  the  broom,  wluns  and  weeds, 
fill  up  the  holes,  and  level  such  inequalities  of  the  surface,  as  to 
the  trustees  and  feuars  shall  soem  necessary,  and  to  sow  grass- 
seeds,  or  lay  sods  in  the  places  whore  such  operations  are  per- 
formed." 

Sir  Thomas  ^L  Brisbane's  right  to  form  a  harbour 
was  taken  away  by  2  Greo.  iv.  c.  44,  entituled,  "  An 
act  for  making  and  maintaining  a  pier  or  harbour 
at  Largs,"  and  the  reservations  contained  in  the  agree- 
ment protective  of  that  right  accordingly  fell. 

Various  feus,  some  to  the  north  and  east  of  Brisbane 
Place,  were  made  by  Sir  Thomas,  or  by  his  commis- 
sioners. Recent  attempts  having  been  made  by  Sir 
Thomas  to  extend  John  Street,  Charles  Street,  and  May 
Street,  across  tlie  open  area  to  the  sea,  and  also  to  open 
up  a  high  road  between  the  north  end  of  Brisbane  Phice 
and  the  Old  Town  of  Largs,  across  a  new  bridge  which 
has  been  thrown  over  the  Gogo,  disputes  arose  between 
lum  and  the  defenders,  which  led  to  the  present  pro- 
ceedings. 

Sir  Thomas  and  others  pleaded — 1.  As  the  pursuer, 
in  the  feuing  plan  of  the  New  Town,  reserved  the  se- 
veral pieces  of  ground  marked  ofif  on  the  plan  as  pub- 
lic streets,  so  he  is  entitled  to  form  accesses  or  openings 
for  the  use  of  himself  and  the  public  into  these  streets 
from  his  own  ground,  in  any  way  and  at  any  place  he 
thinks  proper,  whether  such  openings  or  accesses  pre- 
viously existed  or  not,  provided  that  he  does  not  touch 
or  pass  through  the  ground  included  in  the  feus  to  the 
defenders,  or  interfere  with  any  of  the  privileges  or 
servitudes  over  the  0]>en  area,  conferred  on  them  by 
their  feu-rights,  or  by  the  said  agreement,  or  legally  be- 
longing to  them.  2.  In  particular,  the  pursuer.  Sir  T. 
M.  Brisbane,  is  entitled  to  form  a  communication  be- 
tween the  north  end  of  Brisbane  Place,  and  also  be- 
tween the  north  end  of  the  street  called  JBrisbane  Place' 
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and  the  new  bridge  over  tlie  Gogo,  a^  a  communication 
betw^een  the  Old  and  Xew  Town  of  Largs,  whether 
auch  roads  or  comrnuniaitkms  existed  prior  to  the  feu^ 
ing  of  the  New  Town,  or  prior  to  the  agreement  1620, 
or  not ;  in  respect  that  these  line^  of  road  and  commu- 
nications pass  entirely  throu^li  tlie  pursuer's  propertj, 
or  through  property  in  wliieh  they  are  reserved,  and 
do  not  pa^s  throug!i  any  part  of  the  g^round  included 
in  the  feus  to  the  defenders,  or  interfere  with  any  pri- 
Tilege  or  servitude  conferred  by  their  feu-rights  or  by 
the  said  agree  men  t^  or  which  can  entitle  them  to  pre- 
vent the  pursuer  from  forming  or  improving  these  lines 
of  road  or  communications. 

Lang  and  others  pkmkd — ^The  proposed  operations  of 
Sir  Thomas  Bri^^bane  are  inconsistent  with  his  right  of 
property  in  the  hinds,  which  u  reJitricted  and  qualified 
by  the  feu -con  tracts,  rektive  plan  by  Alexander  May, 
and  a^eement  of  1820;  and  particularly,  L  he  is  not 
entitled  to  extend  the  road  in  front  of  Brisbane  Place 
and  the  Crescent,  beyond  the  north  etid  of  Brisbane 
Place  to  the  Old  Town  of  Largs ;  and,  2,  he  is  not 
entitled  lo  form  any  roada  whatever  through  the  open 
area. 

The  Ijord  Ordinary  pronounced  the  following  in- 
terloeutor,  with  the  accompanying  note  : 

**  IBth  Jufii  1&44.— The  Lonl  OnHnary  h^inntr  heard  eounsel 
on  the  n?cord  in  tliea?  (xjnjome*!  actif^tis  after  tlitjir  py-iransmis»- 
Bion  from  the  issup  clerks  and  Imvioff  thereafter  con&i<lere«l  the 
wtiole  processes,  hine.  iiidc^  aa  eonjmueil^  in  respect  that  all  par- 
ties concur  with  ihe  issue  clerks  tliat  there  are  CGrttdo  qnes* 
tions  of  law  and  relevancy  arising  in  thia  cjase  upon  tlie  it^pral 
rigiiti  of  the  parties  under  their  respect ive  titles,  and  imdet^  the 
agreement  of  1820,  libelled  on,  which  sliould  W  dtrided  at  pre- 
sent, ttufl  on  which  no  parole  proof  is  required  or  appropriate — 
Find»,  hfto,  that  the  whole  fcuara,  who  are  parties  to  the  present 
question,  ilurive  thetr  ri;!ihts  either  from  the  futhi*r  of  the  pur* 
BU^Tj  Sir  Thomas  Mac<lou(^all  Briabaiie,  or  from  tht?  pursuer 
himself;  or  that,  by  the  fcti-eonveya^ces  in  their  favour,  they 
only  gi>t  right  to  certain  detlnite  Lots  of  ground  at  Brootniandsr 
by  which  their  respective  rights  of  property  were  prescribed  and 
limited  :  2(jb,  Fiude  that,  prior  to  the  granting  of  the  original 
feu»T  the  *ul>jectfl  intende*!  to  l>e  feued^  luid  the  etreet**  and  ottier 
subjects  intended  to  tie  set  aimrt  by  the  superior  for  the  uac  of 
the  fcuars  and  of  the  pnblie,  were  cleliQeat^on  apian  made  out 
by  Alexander  May  in  ISIO^  which  was  rcfi*rreti  to  in  the  differ- 
ent feu-rlglits  I  Vlo,  Fiada  that  tlie  property  of  the  aatd  fltreeta 
and  eontiguoua  ground,  whieh  then  reniaJncHl  nnf^f ued^  continued 
with  the  superior,  ffulyoet  to  such  rights  of  eervitude  aa  were 
Conipoti^ut  to  the  feuara  under  the  rights  grauteii  to  thfoi : 
4tfy,  hhvU  that  the  said  feu-righta  contained  the  following  clatiac 
with  reference  to  the  open  grouud  represeuted  on  the  plan  as 
lyiQg  between  the  Tmildinj?  lots  aud  ihe  sea  : — *  And  whereas, 
according  to  siiid  \Mn,  a  piece  of  ground  is  lefl  bttwijcu  Bris- 
hano  Place*  aiu!  the  sea  as  an  open  area,  therefore  we,  as  trus- 
tees and  commissioners  fbreflnid,  bind  and  oblige  the  said  Major- 
Geni?rfll  Thomas  Orisbnnpj  our  constituent,  and  his  heirs  and 
fiUecessors^  tint  nu  hiiihitfufn  or  athcr  works  fihall  ever  be  erected 
or  made  thoroou,  so  as  tu  obstruct  the  view  of  the  houses  in  said 
pla<ce|  the  said  piece  of  ground  being  to  remain  as  an  open  area  in 
all  time  coming ;  but  reserving  Uberty  to  the  said  JMnjor-General 
Thomas  Brisbane,  and  his  foresaids,  to  erect  pier- heads,  quays, 
breasts,  jetties,  or  other  erections  npcc«sary  for  the  ptirpoaes  of 
a  harbour^  in  cajse  one  ahouhi  ever  be  formed,  oppo«tCe  to  the 
(fTonod  hereby  feuefl :'  5fo,  Finds  tbnt  the  sni>erior  and  the 
feoars  having  diffiired,  in  1BL%  as  to  tlie  extent  i>f  their  re^spcc- 
tive  rights  over  the  said  ground i,  deljtjcated  as  an  open  ana  on 
tio  said  pbin,  a  piioeess  of  suspension  ancj  ititcrdiet  ensued  be- 
tween the  anperior  and  some  of  the  teuar^  whicli  led  to  a  eom- 
, promise  in  1820;  and  to  the  contract  and  agreemoot  bcjtweea 
the  superior  aod  certain  of  the  feUMi,  dated  Hth  April  1S20» 
whereby  it  was  agreed  that  *  the  open  «rea,  deseribcd  in  the 
forced  el au set  of  the  feu-rights,  ahul  nerer  in  time  cotaing  be 
ploughed  or  laboured  for  any  specie*  of  cfop^  u^r  tlie  tuilkee 


thereof  be  brokei^  except  for  the  purpose  of  levelling  ineqvp 
lities,  or  for  extirpating  broom,  whins*  bramble  i&nd  wofdi;  m 
for  sueh  operations  ou  the  beaeh  ns  maj  be  necessary  for  lam- 
ing into  efect  the  foresaid  reservation  in  favour  of  tbt?  »aSd  Sr 
Thomas  Brisbane  and  hisforei^lds/  *  lo  erect  pier-h««d%  qiasfSi 
breasts,  jetties,  or  otlier  erectioos  neta^ssajy  for  the  DiimWi  ti 
a  harbour ;'  it  being  ftu-iher  stipulated, '  Tluit  the  said  Sir  TImoui 
HacdougrUl  Briabaue  iuid  his  suiK-ei^aors  should  have  the  i||^ 
of  pAstoriij^e  on  the  open  area,  under  the  restrictioiw  tlimifl 
mentionc<l  *  and  it  was  also  agreed,  that  those  who  hmrm  pglit 
of  taking  away  wreck  from  the  shore  shall  beob%edl9aif 
it  along  the  shore  nntil  they  are  opijositc  one  or  other  of  tba 
streets  heading  eajst  and  west,  laid  down  on  the  plan  of  the  mM 
tiQw  town  refi?rred  to  in  the  feu-ripthts,  and  then  to  go  strai^t 
up  said  stret^t?  Under  the  preeedinjf  state  of  the  rights  m4 
li tic-deeds  of  the  partiea,  which  hare  all  h&m  eonsiitttted  withift 
the  years  of  prescription,  and  cannot  yet  be  abrogated  by  fliy 
contrary  utoge,  Fiuds^  iu  point  of  law,  jir^f,  that  the  iuperktf 
holds  the  right  of  property  in  the  said  streets  and  adjoramg 
ground  f»»r  the  use  and  enjoyment  of  the  fetnurs  in  the  widtatw 
of  the  same,  and  of  tlie  other  fcuars  on  his  surroundf  ng  €«talB^ 
and  of  the  public  generally  in  the  i-ieuiity  ;  and,  in  partiealar, 
that  he  is  entitUnl  to  commuuicatc  the  use  and  beut^i  aft' 
iaid  streeta,  as  delineated  on  the  said  plan^  to  all  the  adjci 
proprietors  who  can  open  a  eommunicution  with  the  Aame  i 
out  any  encroachment  on  the  cxclusivus  right  of  the  ft^mM%i 
witlioot  any  encroachment  on  tlie  l^itinmte  servitude  of  tile  I 
feuirs,  as  eonstltutcd  by  the  said  agreement  of  1S20  ; 
finds  that  the  superior,  and  his  fonnnts  and  feoars, 
public  generally,  as  authorizeti  by  hijn^  occnpyhig  properties  te 
the  ntirth  of  Broomlaud*,  or  hnviitg  oeeasioti  to  traf^l  acroiillw 
water  of  Gogo  on  the  north  to  the  streets  delioeaiisd  on  ihe  sad 
plan,  or  Chj-irles  Street  and  Brisbane  Place  cm  tbe  aouili,  and  to 
the  otlier  ai^oining  struots,  may  use  th^  ftvne  when  tb« 
lawful  access  there tOj  without  the  leave  or  consent  of  tlur  i 
at  Brisbane  Place^  and  llmt  the  latter  have  no  tight 
iuierrnpt  them  \  thinihf,  Jliidg  that  the  superior^  aec 
the  legal  construction  of  the  said  agreement  of  14th  Afiril  3 
tfl  not  entitled  to  breJik  up  any  part  of  the  said  ^jp^m 
Broomlands,  ajid  now  to  form  a  new  roajtl  thn>ngh  aiij 
the  same,  for  the  fint  titne,  from  north  to  sonth ;  but  fln 
he,  and  his  tennnt5t  and  ftninrs,  and  the  public  ir-  " 
ing  the  shori",  iin- <^]itLtl<.'il,  uudor  the  said  21 
to  continue  to  u^l'  fiuch  roiids  ha  existed  an  J 
prior  to  the  date  of  the  said  agreement ;  and  alao  to  u$e  1 
or  paasages  through  the  said  area,  in  a  straiirht  line*  ^>pp 
the  three  sttrceU  of  C harks  Street,  John  Stn^  ' 
and  thereafter  to  proceed  along  the  remalnii: 
aueh  directions  as  they  think  fltT  but  witliou; 
the  superior  and  ft'uara  having  occasion  to  travel  fAiin  tliei 
to  the  sonthj  eslalilishing  ;>rtj  tU  ili!jm%  that  al  and  prkir  t 
date  of  the  said  agreement  of  1820,  tliere  existetl  and  ««■ 
by  them,  a  foot  J  torse  and  carriage  rood,  from  the  water  of  < 
through  part  of  the  open  area  al  BnKimlands,  and  so  thi 
tlie  gmonds  southward  of  the  Gogo ;  Appoints  the  obc  to  I 
relief  I  qtutm  primum  in  the  motion-roll,  tluit  the  paitaeB  1 
prf»pari?d  to  state  if  they  desire  a  remit  to  the  ifisuie  el 
)iavi>  the  state  of  the  fact  on  the  matter  last  fpedlS<«l  1 
a:scertatned ;  and,  in  tlie  mean  time,  reaenrea  bU  t^^c^^btucif 
peases. 

<i  Ao^.— The  Loiid  Ordinary  has  iiiade  the  pr 
locutor  as  articulate  and  siJeci&c  as  possible,  to  s«ve  1 
etied  detail  in  a  note, 

'^  The  feus,  and  the  ngreemenl  fiimnded  on  h|y  both  ] 
having  been  eonstitutcd  at  s  period  still  oomndembly  wi 
yeara  of  preseription,  the  parties  on  each  side  alt?  « 
nave  their  riglits  determined  acconllng  to  the  legal  id 
effect  of  the  deeds,  which  have  not  aa  jel  beea  j ' 
q^ualifled  by  any  contrary  usage. 

"  After  a  eaireful  examination  of  the  deeda  finuidotl  t 
Lord  Oniinary,  as  at  pR'sent  advised,  cati  put  00  oithcri 
Btmction  on  them  thaji  he  has  endeavoured  to  ^xprmt 
preceding  Interlocutor, 

**  With  reference  to  the  chief  question  of  law  ral^pfl  f 
ease,  it  haa  bceo  hitherto  generally  und^         : 
lie  sireeta  «re  Uud  out  by  a  sup^or  ii 
district,  these  on?  intended  for  conjniiiL...r>......   v-   » 

public  who  may  be  ultimately  brought  into  coolact 
of  the  thorougbfidreB,  unless  the  ^uporiiiri|WidJfe8*f' 
their  «n«ci  t,pr^Hj»^*i*idJ'\*ta^iaU«».  M 
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served  pouftr  to  exclude  o^er$  from  particular  streets.  There  ap- 
pears to  be  no  such  exclusion,  either  express  or  eren  implied, 
in  the  present  case  ;  and  therefore,  when  the  superior,  the  ori- 
{final  and  still  the  radical  proprietor  of  the  ground,  does  not 
object,  but,  on  the  contrary,  insists  on  the  public  streets  laid 
out  by,  and  still  belonging  to  himself,  being  communicated  to 
and  used  by  his  other  feuars,  and  by  the  public  generally,  who 
openproper  and  unexceptionable  communications  therewith,  it 
is  difficult  to  see  on  what  ground  the  latter  parties  can  be  pre- 
vented from  using  the  streets. 

**  It  is  thought  that  the  question  which  here  arises  is  not  only 
of  importance  to  the  parties  here  interested,  but  is  one  of  fre- 
quent occurrence  in  most  towns  of  increasing  prosperity  and 
resort  For  example,  it  has  often  happened  in  the  very  neigh- 
bourhood of  Edinburgh,  that  the  corporation  of  the  city,  or  the 
trustees  of  Heriot's  Hospital,  who  are  proprietors  of  extensive 
feulDg  property,  have  feued  a  portion  of  their  ground  separately 
from  the  rest,  and  laid  out  in  the  feuing  plan  several  spacious 
public  streets,  without  any  stipulation  or  warrandice  of  privacy, 
and  without  any  formal  clause  as  to  the  general  use  of  the 
streets,  which  is  generally  implied.  In  all  such  cases,  it  is 
thooght  that  none  of  the  feuars  getting  definite  lots  of  the 
ground  for  building,  situated  upon  any  of  the  specified  streets, 
could  object  to  the  superiors  admitting  their  own  feuars,  or,  as 
the  case  might  be,  their  neighbours  and  others  beyond  them,  to 
have  access  to  and  egress  from  these  public  streets  at  any  future 
period  when  they  opened  up  the  remidning  parts  of  the  ground 
ioT  feuing,  or  found  it  advantageous  to  give  the  public  in  general 
access  thereto.  There  is  no  example  (so  far  as  the  Lord  Ordi- 
nary  knows)  of  any  such  plea  being  sustained." 

Lang  and  others  reclaimed.     At  advising, 

Lord  Justice- General — I  concur,  without  the  slightest  hesita- 
tion, in  the  Lord  Ordinary's  two  first  findings  in  point  of  law.  I 
[a&nnot,  however,  concur  m  his  third  and  last  findmg,  with  regard 
to  the  open  area.  In  r^^ilAting  the  rights  of  parties  over  that  open 
u-ea,  we  cannot  deviate  from  the  terms  of  t&e  agreement  entered 
LUto  in  1820.  Under  that  agreement,  it  is  true  that,  if  the  har- 
lx>ur  once  contemplated  had  been  formed — though  that  is  an 
?  vent  which  may  now  be  said  to  be  out  of  the  question — ^the  feuars 
nust  have  pennitted  at  least  one  line  of  communication  over 
ihe  area.  But,  considering  the  terms  of  the  agreem^it,  and 
;he  terms  of  the  reservation  in  fkvour  of  those  for  whom 
I  privilege  of  carting  sea- wreck  from  the  shore  over  this  open 
nrea  was  secured,  the  professed  intention  of  Sir  Thomas  Bris- 
bane to  cut  roads  or  passages  in  straight  lines  from  the  foot  of 
Fohn  Street,  May  Street^  and  Charles  Street,  seems  quite  im- 
KsrmissiUe.  To  have  this  oi)en  area  cut  up  into  three  divisions 
opposite  these  three  streets  is  entirely  contrary  to  the  object 
>f  the  agreement.  To  run  up  a  few  carts  of  wreck — ^which  is  the 
ipecial  reservation  for  a  use  of  cart- way  over  the  area — ^would 
lot  much  offend  the  eye,  and  would  little  injure  the  turf.  But 
he  formation  of  three  regular  roads  through  the  area  would 
testroy  its  whole  character  and  amenity.  I  therefore  think 
hat  that  part  of  the  interlocutor  must  be  varied. 

Lord  Mackenzie, — I  concur.  If  the  servitude  in  favour  of 
hose  who  have  a  right  to  cart  wreck  could  not  be  used  without 
operating  on  the  area  in  the  way  proposed,  then  the  feuars  might 
lavo  been  obliged  to  submit  to  it;  but  that  is  not  the  case. 

Lard  FuUerton. — I  also  concur.  The  privitive  right  in  the 
treets  claimed  by  the  defenders  is  monstrous  and  unfounded. 
\nt  the  open  area  cannot  be  operated  on  in  the  way  proposed 
y  the  superior. 

Lord  Jeffrey. — I  concur.  There  is  not  a  shadow  of  principle 
>  countenance  the  claim  of  the  feuars  to  shut  up  the  streets, 
scause  these  streets  were  not  extended  beyond  a  certain  point 
i  the  fboing  plan,  to  which  their  feu-rights  refer. 

The  Court  pronounced  the  following  interlocutor : 

**  Adhere  to  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
gainst,  except  as  to  the  third  finding  in  point  of  law :  Bead 
e  whole  of  the  said  third  finding,  and,  in  place  thereof,  find 
at  thB  pursuen  are  not  entitled  to  form  new  roads  or  passages 
X^weea  the  three  streets  of  Charles  Street,  John  Street,  and 
a^  Street,  or  any  of  them,  and  the  sea-ihore,  but  without 
'ejtidlce.  to  the  use  of  such  roads  or  passages  between  the  said 
ree  streeto  and  the  shore,  if  any,  as  existed  at  the  date  of  the 
ed  of  agveement  1830^  and  have  been  used  since,  as  roads  or 
Asagoi :  Further,  find  that  the  pursuer,  Sir  T.  Macdougall 
-ishano^  aad  his  tenants  and  feuars,  and  the  public  generally,  are 


not  entitled,  according  to  the  legal  construction  of  the  said  deed 
of  agreement,  to  break  up  any  part  of  the  open  area  therein  re- 
ferred to,  to  form  a  new  road  through  any  part  of  the  same 
for  the  first  time,  from  north  to  south ;  but  find  that  they  are 
entitled,  under  the  said  agreement  1820,  to  continue  to  use  such 
road  or  roads,  if  any,  as  existed  and  were  used  at  and  prior  to 
the  date  of  the  said  agreement,  communicating  between  the 
foot  of  Charles  Street  or  Brisbane  Place,  and  Uie  ford  ctf  the 
Gogo,  and  reserve  to  them  their  right  of  establishing,  pro  ut  de 
jure,  that,  at  and  prior  to  the  date  of  the  said  agreement  1820, 
there  existed  and  was  used  a  foot,  horse,  and  carriage  road,  from 
the  water  of  Gogo  through  part  of  the  open  area  at  Broomland^, 
and  so  through  the  grounds  southwartl  of  the  Gogo :  Reserve 
also  to  those  having  rights  of  carting  wreck  and  sea- ware  from 
the  shore,  under  the  said  agreement,  their  rights  in  terms  there- 
of; and  remit  the  cause  to  the  Lord  Ordinary,  to  proceed  there- 
in as  to  his  Lordship  shall  seem  proper.'' 

Lord  Ordinary,  Cuninghame. — For  Sir  Tliomas  Brisbane  and 
others,  G.  G.  Bell,  Cowan ;  W.  Patrick,  W.S.,  Afjfnt.—For  Lang 
and  others,  Solicitor-General  (Anderson),  J.  11.  Maxwell ;  Hunter, 
Blair  and  Cowan,  W.S.,  Agents.— W.  C/erit.— [J.C] 


7th  Februw^  1845. 
First  Division. — (J.C.) 
No.  93. — ^Patterson,  Peel  and  CoMPANr,  and  Man- 
datory, Pf/r^wer^  and  Respondents^  v,  Andrew  Wood- 
row,  Defender  and  Advocator, 

Proof— Sale — Usage  of  Trade — A  manufacturing  firm  sent  goods 
to  a  merchant,  accompanied  by  invoices,  stating  the  ^oods  to  have 
been  "  bought  of*  the  firm  by  him.  In  defence  against  an  action 
brought  by  the  manufacturing  firm  against  the  merchcmt,  it  was 
stated  that  the  goods  were  taken  on  sale  and  return,  in  conformity  to 
a  common  practice  in  trade,  and  in  consequence  of  a  prior  arrange- 
ment between  the  parties ;  and  that,  on  that  footing,  the  merchant 
was,  on  a  balance  of  accounts,  the  creditor  of  the  manufacturing 
firm,  A  parole  proof  of  the  general  usaoe  of  trade  having  been  at' 
lowed  by  the  Sheriff,  andadmced,  but  all fwiher  proof  by  parole  re- 
fused,  and  a  judgment  pronounced  by  him  against  the  defender,  the 
action  was  advocated.  Circumstances  in  which  the  Court  allowed 
a  proof -pro  ut  de  jure  before  answer  of  the  whole  averments  of 
both  parties. 

An  action  was  brought  in  the  Sheriff-Court  of  Lan- 
arkshire, at  Glasgow,  by  Patterson,  Peel  and  Company, 
manufacturers,  Bradford,  Yorkshire,  and  by  John  Bur- 
net, writer  in  Glasgow,  their  mandatory,  against  An- 
drew Woodrow,  shawl-merchant,  Glasgow,  concluding 
for  payment  of  £85.  6s.,  £42.  8s.,  and  £72.  18.  5., 
being  the  respective  sums  due  for  three  parcels  of  goods 
furnished  by  the  pursuers  to  the  defender,  conform  to 
three  lithographed  invoices,  which  bore  these  parcels 
to  have  been  "  bought  oF'  the  pursuers  by  the  defen- 
der. The  terms  of  sale  were,  however,  left  blank 
in  those  invoices.  Defences  were  given  in  Sot  Wood- 
row,  containing  a  statement  of  alleged  &cts,  shewing 
that^  on  a  balance  of  accounts  between  him  and  tlie 
pursuers,  he  was  considerably  their  creditor.  His 
statement  was  to  the  following  effect:  In  the  sum- 
mer of  1838,  Patterson,  who  subsequenUy  became 
the  leading  partner  of  Patterson,  Peel  and  Company, 
proposed  to  send  goods  to  the  defender  on  sale  and  re- 
turn, t.e.,  that  the  defender  should  pay  for  such  of 
Patterson's  goods  as  he  could  sell,  and  should  return 
the  unsold  goods  at  each  settlement  of  accounts.  Goods 
to  the  value  of  £64  were  sent  shortly  after  on  invoices 
similarly  stated  to  those  accompanying  the  goods  sued 
for,  somewhat  more  than  half  of  which  were  sold  and 
the  price  paid,  the  rest  being  returned  as  unsaleable. 
In  the  same  way,  in  the  course  of  the  following  Octo-  > 
ber  and  December,  Patterson  sent  to  the  defender,  with-  *- 


out  any  order,  and  upon  invoices  sUited  as  above,  throo 
QllwT  paekajiua  oi"  |:ouf]?^,  valued  by  hhn  sit  £235.  8^, 
In  the  cour^  of  the  siiine  month  of  I>erember,   Pat-    | 
terson  wrote,  inquiring  whether  he  might  draw  for  this    J 
amount  on  the  dettnder,  to  wbich  the  defender  re jjlied^    | 
hj  letter,  that  he  wonld  prefer  remitting  the  ainouDtof    j 
Buch  Sides  of  th&^e  good:3  as  be  coukl  etFoot  at  the  end    . 
of  each  month,   and  would  return  any  portion  of  the 
goo<ls  which  the  defender  wiiihed.     Patterson  answertid 
Siia  letter  in  the  following  terms: 

"  Bradford,  IZik  December  1838.— Mjt  An<lrew  Woojrow.  Sir, 
— It  woiiid  be  u  convenience  to  rnc  to  be  alloweti  to  drnw  @, 
say  2nth  Doeeniber  four  montha,  aud  this  would,  I  im*suiitcs, 
fltfjrd  vou  nmp\i3  time.  Uowevur,  if  it  abould  appear,  in  lh« 
intervftJt  that  any  coloor  dous  not  Ulte,  it  can  easily  bo  rcplat-'ed, 
ftg  I  ahnll  be  stmdiny:  yon  spring  gocxls  at  any  rate. 

**  Should  I  not  hear  from  you  to  the  contrary^  I  will  take  leave 
!o  draw  ay  aliovc ;  and  I  rt- nmiii}  respiM^tftilly,  your  mo^t  obe- 
dient serviknt."  (Sifpied)  **  KoueftT  rATTERSo.** 

The  defender,  on  the  faith  of  thi«  letter?  accepted  a 
bill  of  the  dale  and  for  the  sum  jiroposed*  Between 
the  date  of  drawing  this  bill  and  the  period  when  it  fell 
dne,  the  three  packages,  the  ^■alue  of  which  is  sued  for, 
were  sent  to  the  defender  by  the  iirm  of  Patterson,  Peel 
and  Company,  The  fir^^it  paekage,  valued  at  £85,  r>s.,  was 
unauitable  for  the  season  at  which  it  arn  vcd,  but  wa^  re- 
tained for  sale  at  a  future  time,  and  to  indemnify  the  de- 
fender for  the  hill  whieli  he  had  accepted  to  Patterson, 
The  second  paekagCr  valued  at £12 » 8s.,  in  consequence  of 
defec!U  in  the  goo<ls,  was  returned.  The  third  package, 
vabjcd  at  £72. 1 8.  5.,  wiu^ sold*  The  detender  wTote  for 
goodis  ^iuvilar  to  thn^  in  the  third  paekngo,  in  order  th^it 
he  mjglil  he  put  in  funds  to  retire  tlie  bill.  The  pursuers 
refused  to  send  more  goods  lill  tlie  wljole  value  of  tlie 
three  last  puekagcs  wei>3  paid  for,  and  the  defender  w^a^ 
thus  forced  to  retire  the  bill  himself.  The  correspon- 
dence ami  invoices  i-eferred  to  in  this  statement  were 
pi*odaccd.  In  the  daj-hooks  of  l^attersiun,  and  of  Put- 
terson^  Peel  and  Company,  llie  goods  ^^ent  to  Wotnlrow 
were  staled  in  terms  eorrespjuding  precisely  with  the 
inroices,  and  in  their  ledgers  their  accounts  with  Wood- 
row  were  stated  as  ^*  Andi-ew  Woodrow,  to  goods,"  The 
present  action  was  then  raised,  hut  the  pursuers  subse- 
qnently  gave  wp  their  clnim  ibr  the  price  of  the  parcel 
valued' at  £42*  iJs.,  and  the  defender  consigned  £72. 
18s.  5d.,  witfi  interest,  bt-iug  the  value  of  the  third  and 
last  parcel,  which  he  admitted  that  he  had  liold.  The  de- 
tender  fartlier  staled,  that,  from  ihe  amount  of  his  claim 
tor  the  biil  for  £23zk  Ss.,  alleged  by  liirn  to  have  been  ac- 
cepted for  the  accommodation  of  the  pursuer,  Patter- 
son, there  fell  lo  he  deducted,  £S2.  8s.,  being  the  value 
put  by  I'attersonon  those  portions  of  tlie  goods  sent  in 
October  and  December  1838,  whitdi  the  defender  had 
Ijeen  able  to  sell,  and  addcil,  that  he  was  ready  to  de- 
liver over  the  whole  o(  the  pursuci^'  unsold  goods  nfKm 
payment  of  the  bidanee  of  the  bill  and  intei'est. 

The  pursuei's  pkadtd—*rhat  the  terms  of  the  invoices, 
and  the  fact  of  the  bill  liaving  been  retired  by  the  de- 
fender, proved  conclniHively  that  thcwdiole  transactions 
between  the  parties  had  been  sett  lei  I,  cs:cept  as  to  tlie 
price  of  the  two  pa rci.ds  valued  respectively  at  £85.  Cs*, 
and  £72.  18.  5 ;  thsU  ihe  invoices  shewed  that  these 
goods  hjul  been  bought;  and  that  iJn^re  was  no  relevant 
allegation  of  ifettleinent  for  their  amount. 

The  defender  pif^uckd — Thul  tlic  general  course  of 


deiding  witli  the  partiea  proved  that  all  the  gpod»  hd 
been  sent  on  sale  and  return  ;  that  the  corn^sjwmdeiw* 
and  especially  the  letter  of  13th  December  1K3H,  *kw- 
ed  the  bill  accepted  by  the  defender  to  have  hx-n  i 
mere  accommodation  bill;  that  the  defender w.t5 tiidt- 
fore  entitled  to  retain  the  goods  consigned  to  him  far 
his  relief;  and  that,  by  the  custom  of  trade,  the  ia^aiwf 
wxre  not  conclusive  evidence  of  sale. 

The  Sheriff-substitute,  on  the  ground  that  the  avtjf- 
mcnts  of  parties  were  contradictory  as  to  tlie  pradke 
of  trade,  allowed  parties  a  proof  of  their  averments  but 
found  that  the  averment  of  the  defender,  tliat  the  Irill 
referred  to  by  him  was  an  accommodation  bill,  cmM 
only  be  proved  by  the  writ  or  oath  of  the  dr fender; 
and,  on  apiieal,  the  Sheriff  twlhered  to  this  finding  4 
his  Substitute,  under  the  explanation  that  the  proof  ww 
bcfort^  answer,  and  was  limited  to  '''  the  u^ge  uf  tnik 
in  interpreting  receive  notes  or  invoices  in  the  tcimi 
of  those  which  occur  in  the  present  process*" 

A  proof  by  mercantile  men  was  then  led  l*r  IxA 
parties.  Several  witnesses  examined  for  the  pursuers 
deponed,  that  the  form  of  the  invoices  use*!  iatk 
transactions  between  the  {mrsuei-s  and  the  defrnda^ 
wei-e  never  adopted  in  any  instance  except  where  Ik 
goods  to  which  aueh  invoices  related  were  sold,  (toe 
witness  ileponed,  that  he  had  known  one  instanccirkit 
an  invoice  had  been  stated  in  terms  simihir  to  tlic  '^^ 
voices  in  question,  but  that  Uiis  was  in  a  transiiCtioB 
between  two  friends. 

The  witnesses  for  fhe  defender  on  the  other  Inuii 
deponed,  tlmt  invoices  raade  mit  in  the  terms  of  tb 
in  question  fioquentJy  aceonipanied  goods  sent  to  raff*^ 
elumls  on  sale  and  return,  the  rcid  nature  of  the 
action  depi^ndiuji  in  such  ca^es  upon  previous  airaiigw 
ment,  which  wus  very  often  a  verbal  ammgemcn^^ 
esi>ccjally  where  tJic  parties  had  conlidence  ta 
other. 

Certain  interrogatories  put  by  the  defender  tn  lul 
witnesses  as  to  the  effect  of  fhe  eorre^|^ondencc  beti 
the  pursuers  and  defender,  and  course  of  denJiiig  fc* 
tween  them  as  to  the  transactions  in  fpiestiou*  w 
objected  to  for  the  pursuers,  and  sejded  np.     Hm^ 
riff-substitute,   and  on  appeal,   the  Sheriill  he 
interrogatories,  and  the  relative  depi>sitions«»  ini 
tent,  as  **  infringing  the  rule  that,  where  piirties 
entered  into  a  written  con  truer,  parole  pniof  to  ex] 
its  import  is  inadmissible/'  and  tliat  the  only  coJ 
evidence  which  had  been  led  was  such  as  nelaled' 
usage  of  trade  as  to  the  invoices  in  quej^tjun. 

The  SherifT-substitute,  and.  upon  »|»|K!aJ*  llie 
subtle  f  pi  en  tly  decerned  against  the  defendi;?r  for  liit 
sued  for,  with  exfienses* 

Woodrow  advocate*!,  and  phrnhd^  in  far  afm — 1 
process  was  erroneously  dealt  with  juid  ilispoeedrf 
the  Inferior  Court*     A  proof  at  large  ought  to  h^ 
been  allowed  to  the  parties  of  their  avenncnis. 
least,  the  advocator  ought  Ui  have  been  allowed  U 
bcf«>re  the  Court  evidence  of  the  jietual  conlraci 
winch  the  goods  in  question  w^ei'c  j^ent  to  him 
respondents,  on  the  precise  miture  and  terms  nf 
the  whole  *piestion  hinged.     2*  Hiere  w»is   noth; 
the  terms  of  the  iuvoice?^  founded  on  by  i^ 
to  exehule  \mm\'  of  the  aeimd  |fu!itracL 
were  not  the  coatriiEigiiJelfjblsik^'fcAtiAhrii*^ 
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of  e\'idence  of  the  contract,  and  any  inference  dediicible 
from  them  in  favour  of  an  absolute  sale  was  overcome 
by  the  proof  afforded  by  the  other  written  communica- 
tions between  the  parties,  as  well  as  by  the  parole 
testimony  adduced  by  the  advocator.  Tliis  proof  was 
of  itself  sufficient  to  entitle  the  advocator  to  judgment, 
at  all  events,  there  was  clearly  room  afforded  for  the 
admission  of  evidence  of  the  actual  contract  made  be- 
twixt the  parties. 

Patterson,  Peel  and  Company,  pleaded,  inter  alia^-Any 
proof  at  large  was  excluded,  and  would  have  been  in- 
competent in  the  peculiar  circumstances  of  the  case, 
and  especially  having  regard  to  the  writings  which  had 
passed  between  the  parties,  and  which  constituted  the 
only  proper  evidence  of  the  nature  and  course  of  deal- 
ings in  which  they  had  been  engaged. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  the  accompanying  note : 

"\2tk  July  1844. — The  Lord  Ordinary  having  heanl  counsel 
in  this  adrocation,  and  thereafter  considered  the  reconi,  proof 
adduced,  additional  pleas  in  law,  and  whole  process — In  respect 
it  appears  to  the  Lord  Ordinary  that  the  proof  offered  by  the 
defender  (advocator),  which  was  restricted  by  the  interlocutors 
of  the  Sheriff,  dated  1 8th  May,  30th  November,  and  2l8t  De- 
cember 1842,  was  competent  and  ought  to  have  been  admitted, 
without  any  limitation,  before  the  case  was  advised  on  the 
merits.  Advocates  the  cause,  and  recals,  in  hoc  statu^  the  inter- 
locutors of  the  Sheriff  now  complained  of:  Finds  that,  under 
the  special  circumstances  of  this  case,  as  set  forth  on  record, 
and  as  in  part  established  by  the  terms  of  the  letters  that  passed 
between  the  parties  in  December  1838,  a  proof  ;>ro  m^  dejure  of 
the  whole  ane:;:;ation3  of  both  parties  should  still  be  allowed 
and  completed  before  the  case  is  disposed  of  on  the  merits ;  but, 
before  directing  in  what  form  such  proof  is  to  procee<l — whether 
by  additional  proof  on  commission,  or  by  a  remit  to  the  issue 
clerks — ^appoints  the  cause  to  be  enrolled  in  the  motion-roll, 
that  parties  may  be  heard  as  to  the  course  of  the  farther  pro- 
cedure, when  the  present  interlocutor,  or  any  other  judgment 
to  be  pronounced  by  the  Court,  on  the  matter  now  ruled,  shall 
become  final,  reserving,  in  the  mean  time,  all  questions  of  ex- 
penses. 

"  iVbte.— The  judgments  of  both  the  learned  Sheriffs  in  the 
Inferior  Court  proceed  on  4he  assumptioil  tliat  tliere  was  here 
a  written  contract  of  sale  relative  to  the  goods  sent  by  the 
parsuers  to  the  defender,  as  ample  and  precise  as  any  contract  of 
sale  that  could  be  framed  relative  to  mercantile  goods.  That 
contract  is  said  to  have  been  vouched  by  the  invoices  sent  by 
the  pursuers  to  the  defender,  setting  forth  that  the  goods  had 
been  *  bought  of*  the  pursuers  by  the  defender.  These,  it  is  ar- 
^ed,  constitute  a  bargain  of  sale  and  purchase  in  writing,  which 
cannot  be  controlled  or  explained  by  parole  evidence.  But  the 
Lord  Ordinary  has  formed  a  clear  opinion  that  tliat  rule  is  not 
su^cient  to  exclude  parole  proof  in  the  present  case  (at  least 
lefore  answer)  on  the  following  grounds : — 

"  1.  The  invoices  here  do  not  stand  alone;  they  arc  not  the 
only  written  evidence  to  which  the  Court  is  bound  to  look,  in 
ascertaining  the  nature  of  the  transaction  or  arrangement  under 
which  the  goods  were  sent  to  the  defender.  The  letters  of  De- 
cember 1838  do,  of  themselves,  materially  qualify  and  explain 
the  invoices,  and  render  the  case,  in  so  far  as  it  depends  on  the 
vritten  evidence,  so  reasonably  doubtful,  as  to  let  in  parole  tes- 
timony to  explain  the  whole  res  gestce  wliich  passe<l  when  these 
goods  were  ordered,  and  when  the  parties  orij^inally  transacted 
with  each  other. 

"  2.  The  parole  evidence  oflfercd  in  the  present  case  seems  to 
be  more  peculiarly  competent  from  the  circumstance,  apparent 
on  examination  dT  the  documents  produced,  that  there  is  no 
written  evidence  prior  to  the  invoices,  so  that  much  must  have 
passed  ^at  interviews  between  the  parties,  or  their  agent  or 
traveller,  before  the  transmission  of  the  invoices,  whicli  the 
Court  or  the  jury  is  entitled  to  know  before  being  called  on  to 
decide  ai  to  tlie  l^al  import  and  effect  of  the  invoices.  For 
anght  thftt  appears,  the  goods  were  sent  subsequent  to  and  in 
conaeqiienoe  "<rf  verbal  orders ;  and  it  seems  qnite  out  of  the 
qnettioa  to  pve  any  decision  on  such  mercantile  tnmsiictions 


without  hearing  all  that  passed  between  the  parties  at  and  pre- 
ceding the  order. 

"  3.  The  parole  evidence  already  produced  upon  the  usage  of 
trade,  and  upon  the  imderstanding  of  merchants  as  to  invoices 
expressed  in  the  terms  of  these  here  founded  on,  is  such  as  to 
render  it  more  especially  desirable  and  necessary  to  know  all  that 
passed  prior  to  tlie  transmission  of  the  invoices,  in  order  to  form 
a  satisfactory  opinion  as  to  the  weight  and  effect  due  to  them  hi 
the  present  case.  The  witnesses  on  both  sides  are  men  of  equal 
integrity  and  experience,  and  are  manifestly  very  greatly  at 
variance  with  each  other  as  to  the  practice  and  understanding 
of  merchants  respecting  invoices  in  the  terms  of  those  here 
founded  on, — some  holding  them  as  invariably  applicable  to 
sales  only,  while  others  are  equally  positive  that  such  invoices 
are  often  applicable  to  goods  sent  on  approbation^  or  for  trial  in 
the  market,  and  with  a  privilege  of  sale  and  return.  Asstmiing 
the  witnesses  on  both  sides  to  be  men  of  equal  integrity,  ex» 
perience  and  respectability  (wliich  it  is  sincerely  believed  they 
are)  what  conclusion  can  any  Court  draw  except  that  the  prac-* 
tice  of  merchants,  as  to  the  transaction  and  terms  of  these  in- 
voices, varies  in  a  remarkable  degree,  so  as  to  render  it  necessary 
to  ascertain  what  passed  prior  to  each  transaction,  to  judge  what 
effect  ought  to  be  given  to  them  in  adjusting  the  accounts  of  the 
•parties  in  each  particular  case? 

"  As  far  as  the  Lord  Ordinary  can  at  present  judge,  the  testi- 
mony of  Mr  James  J*  Robertson  (of  the  company  of  Reid,  Ro- 
bertson and  Company)  carries  on  its  face  intrinsic  evidence  of 
its  probability  and  accuracy,  when  he  was  interrogated, — *  How 
he  knows,  when  he  receives  goods  accompanied  with  a  regular 
*  Bought  of*  invoice,  that  they  are  sent  on  approbation  merely, 
or  consignment  ?  Depones,  That  this  is  known  from  the  previous 
understood  arrangement  between  the  parties.  Interrogated,  Whether 
the  invoices  just  referred  to  do  not  indicate  a  sale  in  the  absence 
of  a  different  arrangement  or  understanding  between  the  par- 
ties, and  while  the  goods,  with  relative  invoices,  are  received 
without  objection  or  explanation  ?  Depones,  That  they  certainly 
do  in  such  circumstances.  Interrogated  for  the  ddender,  de- 
pones. That  the  deponent  is  not  aware  of  any  arrangement,  with  re- 
ference to  goods  sent  on  approbation  to  deponents  house,  being  in 
writing :  That,  so  far  as  the  deponent  recollects,  such  arrange- 
ments have  been  all  verbal.* 

"  He  is  afterwards  asked,  *  How  often  it  has  occurred  with  the 
deponent's  house— after  granting  bills,  or  paying  the  precise 
'  amount  of  an  Invoice  of  goods  furnished — that  goods  sent  on  ap- 
probation and  thus  settled  for  had  been  returned?  Depones, 
That  the  deponent  cannot  state  how  often  such  thing  has  oc- 
curred, but  it  has  been  of  frequent  occurrence.*  Other  witnesses 
examined  for  the  defender  depone  to  the  same  effect. 

"  Finally,  with  reference  to  the  whole  case,  the  Lord  Ordi- 
nary has  only  to  add,  that  if  he  were  compelled  at  present  to 
give  judgment  on  the  merits  of  the  case,  without  further  light 
thim  IS  to  be  obtained  from  the  evidence  in  process,  he  should 
be  disposed  to  hold,  on  connecting  the  parole  proof  with  the  cor^ 
respondence  of  jyecemher  1838,  that  the  defender  had  established 
his  case,  and  that  the  pursuers  were  not  entitled  to  found  on  the 
bill  then  granted  by  the  defender,  as  barring  his  right  to  return 
the  goods,  which  seems  implied  in  that  correspondence.  But  it 
would  certainly  be  more  satisfactory  to  have  proof  of  all  that 
passed  verbally  between  the  parties,  prior  to  the  transmission  of 
the  goods ;  and,  therefore,  the  Lord  Ordinary,  before  further 
answer,  has  allowed  the  proof  as  oflfered  by  the  defender  to  be 
completed." 

Patterson,  Peel  and  Company,  reclaimed ;  but  the 
Court,  without  calling  on  the  counsel  for  Woodrow  to 
reply,  adhered  to  the  interlocutor  reclaimed  against,  re- 
serving all  questions  of  expenses. 

Lord  Ordinary,  Cuninghame. — For  Patterson,  Peel  and  Com- 
pany, H.  J.  Robertson,  R.  Macfarlane ;  Charles  Fisher,  S.S.C, 
Agent — For  Woodrow,  Rutherfurd,  Penney ;  S.  Campbell,  S.S.C.^ 
Agent.— W.  C7erit.— [J.C.} 
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REPORTS  OF  CASES  DECIDED 


[Febnmj 


No, 


7M  February  1845. 
Secosii  Ditisjok-— CF.L.M.H.) 
94. — Mrs  A,  E.  S»  Mac££NZIE  or  BeatiIi 


Prof^si — Curator  Botiii — CantloTi^ — The  C&wri  (fppom§^u  ciuw- 
tor  boT:iii» /^^  th*^  /mrpoit  of  iimisfitig  in  a  jvtifwn  tnd  MH^Ift^atRt 
&ffiiimt  fijoi-nitr  curator  bcmls,  witlimU  oMi^ing  him  t&JMe&iH^em* 

Continuatioii  of  case  rc^ported  mite^  p,  144, 

Mrs  A.  E.  Sinclair  Mackenzie  or  Beath,  daughter 

of  the  former  petitioner,  presented  a  petition,  contain- 
ing a  medical  certilicate,  stating  that  the  former  peti- 
tioner was  still  of  imbecile  mind,  and  incapable  of  ma- 
naging her  own  aflTairfs  and  prajing  that  Andrew  Beath 
might  be  appointed  as  curator  honh  for  the  special  pur- 
pose of  hisiiiting  in  the  petition  and  complaint  against 
the  former  curator  bonk. 

The  Court  granted  the  prayer  of  the  petition,  and 
lipjKiinted  Andrew  Beath  curfttorbonk  for  that  pnrposcj 
and,  in  the  circumstances,  dispensed  with  his  Ending 
caution. 

For  PftiiinTher^  Cook  ;  Dundds  and  Jamicson,  W.S,,  Agtnti.—' 


7th  February  1845* 

Sbco?»p  DnrisioN.— <FX.M.H:) 

No*  05* — RoBEKT  Mif.LEH,  Purmterj  i\  John  HabveTj 

Defender^ 

Stamp— Obligatiou—Afreeroeat — The  C<furl  refuged  io  allftw  an 
mf^aiHpMf  affrefment  to  />e  wW  in  t'ridtnre^  hut  deh^ftd  the.  case 
Atttihsptxrtm  might  j/if  tJtp  doctiment atamped. 

This  was  an  action  in  which  an  agreement  between 
the  pursuer  and  u  Mr  James  Meny,  was  founded  on, 
whereby  they  Imd  u greed  to  fight  a  main  of  cocks  for 
jtlOO  a  side,  and  hud  nppointed  I  he  defender  as  atake- 
holder*  Before  ihe  ense  was  heard,  it  was  objected 
hy  the  Court  tliat  Uie  agreement  was  not  stamped, 
and  consefiuenily  could  not  be  ased  in  evidence* 

Maitland  sjthtnitedy  that  as  this  objection  had  been 
taken  there  for  the  first  time,  the  ca^Mi  ehoald  be  de- 
layed, so  that  the  document  might  be  stamped, 

iiulherford  cofttctitkd,  that  no  dday  should  l>e  given. 

Lifrd  Jti.ttic€-Cif^fk.—T\iL^  Court  have  allowetl  a  new  triuJ, 
where  a  case  luw  brokcu  duwn  from  the  waut  of  u  stamp  to  a 
document  founded  on* 

The  Court  allowed  the  parties  a  fortnight  to  get  the 
document  stamped. 

Act  Mait  lanrt ;  .l«?hri  CuHen.  W.S.,  Aqmi.—A  ^1  Rutherfimi,  Mac- 
furktie;  John  Id<?i$hrartn,  W.H.,  A<jutt.—T.  Cieri.— [TX.MJ£,J 


Bth  February/  1845, 

Fiaat  DiviaioN.— (J.C) 

No,  96, — Jonx  Steacman,  Junior,  Pitnutr^  v.  Geqrqe 

Monro  J  8,8*0,,  I}efeHder\ 
Keparatiou — Dioiiupefr—  WrongoTU  AiJ|irdieiitioa— Jiuy  Trial— 
I'rtjccas— iw  fii?  iu^tion  (if  d^nm^fsf  WrQn0m^Qppr'dia\»km^  iM 
Courts  tm  t/iii  gruuml  that  ihti  defender  ttits  not  a  ifrivihtfeii per- 
Mfi/t,  hrJd  dmt  the  pvrsu€t*  itm  entltkd  tQ  an  umi^  as  to  n^hcther  ht 
ivffs  '*  uromiftttltf  apptrhtndfdj"  mthmtt  tnctudimj  in  his  mm  (Aai 
his  apprehcnaion  was  uuthi^nt  prababk  cause* 

Continuation  of  case  mte^  p*  85. 

To  try  the  question  in  this  case^  the  circumstances 
of  which  have  been  previously  detailed,  the  following 
i^sua  wa^  proiKised :  .     • 


'*  WhetbcTi  on  or  about  i\m  SOlh  daj  t£  Deoembcr  ISO, 

within,  flt^  or  near  the  <Mkx  or  premisej  in  Friocce*  Stot^ 
Edinburgh,  now  or  Intcily  occupied  by  the  London,  Ltith,  Edia* 
burgh  aud  Glasgow  Slupping  C^mpanjt  the  defender  wTiiqf. 
fiUly  apprehend^  tbe  pursuer,  or  cauacd  him  to  be  ftppnitici^- 
«d}  and  to  be  ileiainL'd  in  Itu^  police^  oJBoe,  to  hli  lou,  inju^iii 
damage?*' 

The  Lord  Ordinary,  aHer  hearing  parUee  on  \ 
terlocutor  of  the  First  Divigion^  of  5th  Decenibo*! 
{i/ni€j  p*  85)  reported  the  case  for  the  opim^ 
Cotirt. 

It  was  contended  for  Monro — ^That^  as  the  metttb^tfl 
lie  word*  ih  the  iasne,  %^z,,  **  wrongfully  appreUea^"! 
might  be  ambiguous,  the  purgner  was  bound  to  m\\ik\ 
in  his  issue  that  his  appreheiisiOKt  was  ^^  without  pn^  I 
bahle  cause*" 

To  which  it  was  anstcered  for  Strachan — ^That^  u  ikl 
present  was  not  a  case  where  the  appreheoiioa  oooi- 
plained  of  had  taken  place  on  the  orders  of  a  privile|ei 
person,  a.s  for  instance  a  public  proseculor,  tlie  |i!0- 
posed  hsue  was  correctly  staled. 

At  aflvisingrt 

Lord  Juttkt' (UneraL— Thh  not  being  a  privileged  CiM,^ 
defender  caunot  in*fist  that  **  -waut  of  probable  cnufle*  ibcnUti 
]n«eried  in  ttie  issue.  It  ii  obvious  that,  if  the  ddi^sdif  (S 
prove  a  goo^l  cause  for  apprehending  the  purfiuer,  he  ftiUlitn 
^stablii^hi.'d  a  valid  defeuee.  Tbe  is^nie,  aa  it  sLotidj^  u  |[dtr 
eorpecl. 

The  Court  concurred  in  approval  of  the  propfl»i 
issue. 

Lord  Ordinary^  Murray ,^v4cf-  Maitland  ;  M.  LotbitD,  SSiC, 
AqiLtit,^AlL  Moam^  E.  S,  Gordon  j  Farty,  Agent.^'W,  tiei- 
[XC.J 


8;A  Fth^orjj  1845* 

FiRBT  Drviaiosf,— (J-C*) 

No*  97. — ^The  MAiiQtrig  of  Tweeddale  and  his  Cfli* 

MissiOKERs,  ^mpetiderB^  t\  Mm  3^Luic-iBET  Hai  ec 

SoMXEfi  atid  others,  (Somner's  Trust-ees)  MaptmditA^ 

Landlord  aud  Tenant — Lease — Executor— ji   ieoM  ^  e  f'^ 

was  gmnledfor  thirty  ifettrs  and  a  fifetimtf  ir*«A  emiry  i"  ^"^ 
houaei  and  grass  at  the  first  WhiLmndii^  ajlcr  the  dtjotl  n 
iease^  and  to  the  atahfe  land  at  the  sepcirution  of  the 
after.  The  lease  contained  a  pfwision  that,  on  fhf  ttm 
after  ejqfiirif  of  the  thirty  ^arit^  hm  reprrsitttath^s  mi^Mf 
ami  erop  thtfarm  tme  ^etsr  jwotp,  oh  Ci*tiditfan  that  tA*f » 
nut  jdouffh  up  t/te  qrass  lands,  or  mte  nton  t/um  stttn  «r< 
tt4:res  f}f  u'hdii.  The  fhirt^  i^mrs  eijnred^  frt^d  the  femiMAm^ 
nfter  ^kd  f>n  2d  S^pfejnher  1844^  lixrt  of  the  ukit^  tnf  Imif 
hern  reaped,  and  stjc teen  acres  ofwkrat  town  pmi&tt.i  to  hit  Aril, 
11  Li  representativKS  thereupon  e/ttercd  into  pc^stssitJA,  Th  fs^ 
tion  thfJt  QTiiSd  whether  the  tr^tp  and  year  184 f*.  tw*  ttttfnf^i 
year  1 84ti  wrre  the  hut  in  tht  taise^  and  which  i)f  th*m  fttn  •« 
to  he  reffuhxted  h^  the  cmdkions  in  thr.  !rr—  ^  M^  ^  Mi  lit 
vrnf^s  pfiMessi&n  i  ntt  oMtction^  hrtwrver,  ■'  '  %  l*#  W 

Hirrf  to  what  had  &«en  mme  dttrimf  thr  u  in  fm 

llie  ^roitfidft/r  crap  l$45— //^H   I-  That  thi  r 
fives  tt^ere  onl^  entitled  to  pih*sem  the  farm  for  * 
S,  Tltnt  the^  tftm  lnjuitd  to  crop  and  pty&ess  it  uniUr  tleli 
iiims  of  the  legist  of^h'eahh  to  (he  last  y«ir  iksreof. 

By  lea-ic,  dated  30th  January  1779,  the  I 
of  Tweed  dale  let  to  the  deceased  Biehard 
landi^  and  fiinn  of  Ewia^tone^  Haddingtonshii^t  *i  ^ 
rent  of  £:?00,  per  annum, 

"  and  that  for  the  space  of  thirty  yt^ar^  and  the  tifetxiMti'  I 
person  who  shall  be  in  possession  of  the  furm  at  ilia-  r*ir^< 
the  thirty  years  fhim  and  atlter  his  entrjN  which  i- 
cls^retl  to  be  and  begin  to  the  hou^«lu^  ¥W^ I* 
WhitHundny  1779,  andJ]OtJBr«^i^ikl»ii#lillw 
crop  1 7T9  from  the  ground,  and  Iroin  thenodi^t  10  W  ]  '^ 
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ably  laboured  and  poBsessed  by  the  said  Richard  Sonmer  aad 
his  foresaids  daring  the  space  above  written.*' 

The  lease  contained  the  following  stipulation : 

'*  And  as  there  may  some  inconvenience  arise  by  the  death 
of  the  tenant  at  the  end  of  the  tack,  both  to  the  proprietor  and 
heir  or  representatives  of  the  tenant,  it  is  therefore  declared  the 
heir  or  representatives  of  the  tenant  that  shall  be  in  possession 
of  the  £Eurin  at  the  expiration  of  this  tack,  shall  have  liberty  to 
possess  and  crop  the  farm  one  year  more  after  the  tenant's 
death,  npon  these  express  conditions,  that  no  grass  gnrounds, 
either  old  or  new,  shall  be  ploughed  up  by  them,  under  a  penalty 
of  £2  sterling  for  each  acre  ploughed  of  grass,  and  so  on  in  pro- 
portion, more  or  less ;  and  that  the  other  grounds  laboured 
shall  bo  cropped  as  usual,  and  not  more  than  seven  or  eight 
acres  of  wheat  sown  the  last  crop,  and  not  more  than  three  crops 
of  white  com  sown  sucoessivelv,  without  a  meliorating  crop  in- 
tervening, under  the  like  penalty  for  ploughing  up  grass." 

Before  the  expiry  of  thirty  years  fh)m  the  beginning 
of  the  lease,  the  original  tentmt  died,  and  was  succeed- 
ed in  the  farm  by  his  son  Richard,  who  continued  in 
possession  till  2d  September  1844,  when  he  died.  lie 
left  a  trust-disposition  of  his  whole  means  and  estate 
in  &your  of  Mrs  Margaret  Somner  or  Hay,  his  wife, 
and  two  other  persons,  whom  he  nominated  his  trustees 
and  executors.  These  parties  accepted  the  trust,  and 
entered  into  possession  of  the  farm. 

Previous  to  Mr  Somner's  death,  a  certain  portion  of 
the  white  crop  of  1844  had  been  separated  from  the 
ground,  and  sixteen  acres  of  follow  wheat  had  been 
sown. 

A  note  of  suspension  and  interdict  was  shortly  there- 
after presented  at  the  instance  of  the  Marquis  of 
Tweeddale,  and  the  Earl  of  Gifford  and  others,  the  com- 
missioners for  the  Marquis,  craving  that  Somner's  trus- 
tees might  be  interdicted  from  ploughing  up  the  grass 
ground,  either  old  or  new,  on  the  farm  of  Ewingstone, 
or  from  sowing  more  than  seven  or  eight  acres  of  wheat 
daring  the  last  crop  of  the  farm.  To  this  note  answers 
were  lodged  for  Somner's  trustees. 

The  suspenders  pleaded — 1.  According  to  the  true 
construction  of  the  lease,  the  representatives  of  the  de- 
ceased tenant  are  only  entitled  to  reap  one  other  crop 
in  addition  to  that  which  was  on  the  ground  at  the 
time  of  his  death  ;  and  the  provisions  in  the  lease,  as 
to  the  cultivation  of  the  farm  during  the  last  year  of 
possession,  apply  to  such  crop,  namely,  the  crop  of 
1 845.  2.  Under  the  clause  regulating  the  cultivation 
during  the  last  year,  the  representatives  of  the  deceased 
tenant  are  excluded  from  breaking  up  any  of  the  ground 
which  was  in  grass,  either  old  or  new,  at  the  date  of 
his  death,  or  from  having  more  than  seven  or  eight 
acres  of  wheat  for  the  ensuing  crop. 

The  respondents  p^eocfec? — 1.  According  to  the  sound 
construction  of  the  several  provisions  of  the  lease  bear- 
ing on  the  endurance  of  the  possession,  the  respondents 
are  entitled  to  retain  the  occupancy  as  tenants  of  the 
houses  and  grass  till  Whitsunday  1846,  and  of  the 
arable  land  tUl  the  separation  of  crop  1846  ;  and  the 
stipuladons  of  the  lease  with  regard  to  the  cultivation 
of  the  &rm  for  the  last  crop  have  no  application  to 
the  crop  and  year  1^45.  2.  The  clause  regulating  the 
mode  of  cultivating  the  farm  for  the  last  crop  does  not 
eaeiiide  the  respondents  from  labouring  and  cropping 
Ab  grovuid,  as  has  been  usual  during  the  prior  years  of  ' 
Aftbasay  bnt|  on  the  contrary,  authorizes  them  to  cul- 
'  \  wtA  crop  the  ground  fbr  the  last  crop,  as  the 


tenant  has  been  accustomed  to  do,  and  as  is  usual  in 
the  district. 

The  Lord  Ordinary  pronounced  the  foUo^^dng  inter- 
locutor, with  the  accompanying  note : 

"  29M  January  1845. — ^The  Lord  Ordinary  having  heard  par* 
tics*  procurators,  and  considered  the  closed  record  and  whole 
process,  Finds  that  the  lease  of  the  subjects  in  question  was  to 
endure  for  the  space  of  tliirty  years,  and  the  lifetime  of  the 
person  in  possession  at  the  expiry  of  the  said  thirty  years  from 
the  term  of  entry,  which  was  declared  to  be  Whitsunday  1779 
as  to  the  houses  and  grass,  and  as  to  the  arable  land  the  sepa- 
ration of  the  crop  of  that  year  from  the  ground :  Finds  that 
had  there  been  no  other  stipulation  in  the  lease  with  respect  to 
the  term  of  removal,  the  representatives  of  the  liferenter,  al- 
though entitled  to  reap  the  crop  on  the  ground  at  the  period  of 
his  death,  on  payment  of  a  proportion  of  the  rent,  would  not 
have  been  entitled  to  legal  warning,  but  might  have  been  sum- 
marily removed,  there  l^ing  no  title  of  possession  in  them  after 
the  death  of  the  liferenter,  excepting  to  the  effect  of  reaping  the 
said  crop :  But  finds,  that  the  said  lease  contains  a  stipulation 
by  which  it  was  declared  that,  in  order  to  avoid  any  inconve- 
nience which  might  arise  either  to  the  landlord  or  the  repre- 
sentatives of  the  tenant  at  tlie  end  of  the  lease,  *  the  heir  or 
representatives  of  the  tenant  that  shall  be  in  possession  of  th9 
farm  at  the  expiration  of  this  tack,  shall  have  hberty  to  possess 
and  crop  the  £u*m  one  year  more  after  the  tenant's  death,  upon 
these  express  conditions,  tluit  no  grass  grounds,  either  old  or 
new,  shall  be  ploughed  up  by  them,  under  a  penalty  of  two 
pounds  sterling  for  each  acre  ploughed  of  grass,  and  so  on  in 
proportion,  more  or  less,  and  that  the  other  grounds  laboured 
shall  be  cropped  as  usual,  and  not  more  th^  seven  or  eight 
acres  of  wheat  sown  the  last  crop,  and  not  more  than  three 
crops  of  white  com  sown  successively  without  a  meliorating 
crop  intervening,  under  the  Uke  penalty  for  ploughing  up  grass  / 
Finds  that  the  liferent  tenant  in  possession  after  the  expiry  of 
the  said  thirty  years,  died  on  the  2d  of  September  1844,  and 
that  his  representatives  are  entitled  not  only  to  reap  the  crop 
then  on  the  ground,  but  that  they  are  entitled  to  possess  ana 
crop  the  fiirm  for  one  year  more  after  the  death  of  the  said  life- 
rent tenant,  that  is  to  say,  for  the  crop  and  year  1 845 ;  and  that 
during  the  said  year,  as  being  the  last  year  of  the  lease,  they 
are  Iwund  to  crop  and  possess  the  said  farm  in  terms  of  the 
conditions  contained  in  the  lease  applicable  to  the  said  year,  a9 
being  the  last  year  thereof;  and  therefore  declares  the  interdict, 
as  granted,  perpetual,  and  decerns :  Finds  the  respondents  liable 
in  exx>enses ;  appoints  an  account  thereof  to  be  given  in,  and 
when  lodged,  remits  the  same  to  the  auditor,  to  tax  and  report 

"  Note. — It  is  settled  law  that  the  representatives  of  a  liferent 
tenant  may  be  summarily  removed  without  warning :  Gordon 
i;.  the  Representatives  of  Michie,  13th  Dec.  1794,  Mor.  13,851  j 
Stewart  v.  the  Representatives  of  Grimmond,  24  th  June  1796, 
Mor.  13,853.  The  Lord  Ordinary  cannot,  as  the  respondents 
argued,  decide  the  case  upon  any  other  hypothesis.  Neither 
does  he  feel  himself  called  upon  to  determine  how  the  rights  of 
parties  might  have  been  regulated  had  the  liferenter  died  at  a 
different  period  of  the  year.  He  cannot  understand  how,  under 
the  plain  construction  of  a  bona  fide  contract,  in  which  the  re- 
presentatives of  a  liferent  tenant  dying  in  September  1844,  and 
who  are  only  entitled,  by  virtue  of  express  stipulation,  to  pos- 
session of  the  farm  for  one  year  more,  are  to  possess  not  only 
during  the  whole  year  firom  Martinmas  1844  to  Martinmas  184^ 
but  during  the  whole  of  the  next  year,  and  until  Martinmas 
1846.  It  is  said  that,  if  the  year  1844  is  to  be  considered  as  the 
last  year  of  the  lease,  then,  as  more  than  the  quantity  of  land 
permitted  had  already  been  laid  down  in  wheat,  the  i)enalty  sti- 
pulated under  the  condition  of  the  lease  might  in  strictness  ap.- 
ply.  But  the  landlord  is  not  here  demanding  any  such  penalty, 
as  it  could  not  be  known  when  the  tenant  was  to  die,  and  a»  the 
wheat  was  bona  fide  laid  down. 

**  There  seems,  however,  no  reason  from  this  to  draw  the  con- 
clusion that,  under  an  agreement  by  which  the  representatives 
of  a  liferent  tenant  are  permitted  to  possess  for  one  crop  and  year 
after  the  death  of  that  liferent  tenant,  such  representatives  arc  to 
reap  two  crops,  and  possess  for  two  years,  wliich  is  the  practical 
result  of  the  argument  of  the  respondenta.** 

The  respondents  reclaimed;  but  the  Courtj  without 
calling  on  the  (hansel  for  the  tuependers  to  replj,  ad» 


hered  to  the  interlocutor  of  the  Lord  Ordinary,  with 
expenses. 

Lord  Ordimr^j  Robert flon*~/or  Sitsmndfr^,  G.  Gr,  BelL  A. 
Dunlop;  Gib.?on*Craigs,  Dalzlel  and  BfucIiCt  W.9,,  Af^^tx, — 
Far  Rejinontlimtj^  Rtuhcrfiird.  Cowan  \  llanter^  Blair  atid  Cowai 
W,S.,  ApcJits.    N.  Ckrk.—[J.C.2  ^^ 


Sth  Fiibruary  1845. 
SecoKD  DfTisioj*, — (P.L,JLH.) 
No.  98. — William  Galloway,  Reclainwr^  i\  Edw! 

Sciin^ys,  Eespandent 
C&siio  Bonorurti— ProccBS — Wh^rc  a  part^t  applifing  for  the  6«- 
mfit  of  cesaio,  adiniftciL  in  hts  puUtt  examination  tkat^  ^ft£^ 
presietttinff  his  ^tttithn^  he  had  reached  part  of  hu  mtana^  and 
pmd  thr  prMlnra  ot^er  to  <:ertain  t^'Ai^  crec/iWa,  (Ae  ihurt  rejus&i 
hmpatttitm  hoc  statu. 

Serjuel  of  ciise  reported  antej  p*  171. 

Seiirens,  in  hi^  public  examination,  had  stated  ttiat 
he  hatl  sold  his  shop  funviture  hy  private  hargaln  for 
JESR,  about  a  month  sifter  hu  had  prciionted  his  petition  for 
ces^io;  and  thLs  ?ura  he  had  paid  to  four  of  his  creditors, 

Dyrd  Jfuncrej/^-^That  one  fact  Is  enou}^h.  I  don't  see  liow^  in 
ib(>  face  iif  thaii  iiitateini>iit^  tlila  party  can  cunie  arid  nsk  ii^  to  arrant 
him  tbe  benoflt  of  a  ctJisto^  wUco,  at  hia  own  hands,  he  ch'toscs 
to  roalUe  wliat  I  rathi^r  think  is  hi'^  wholu  meaii^^f  anil  distri- 
bute The  profhioe  amoti!^  a  few  of  hid  favoured  creditors. 

Ziord  Xfedii'jtfn  wa^  absent. 

The  Court  aceordiiigly  unanimously  remitted  to  the 
Sheriif  to  refuse  the  ijetition  for  cessio  hoc  statu,  with 
expenses. 

Aei^  Majtland ;  Wother«poon  and  Mack,  W.S,.  Agents, — Alt 
pAttiaon  J  Cairns  and  Mo^t,  A^miM^^T,  Cferi-.— [F!L.M.H.} 

nth  FebntaTy  1845. 

Second  DrvisioN.— (F.L.M.H.) 

No*  99. — Datid  Scott  Threshie,  Furftiw,  i\  Robeet 

THitBsaiE'e  TucsTEEs,  DtjhiderB, 

Fnrriiion  to  Children— Marriage- Con  tract— Toitaincnt—Suc- 
eeiii^tl —  Wktr€  a  jhihtTy  ifi  hu%  jimflV  murrififfe-contrfjrt^  provided 
him  uiitli  a  .^umqf  £lOi%  mid ffrrthi;rLnundfntnsetf  to  put  liim  "on 
an  equtiijhftting  mth  nn^  oftfte^founger  hrnHckti!i4ifhiitfaimi/jifj"  and 
ht  ther€iifter  fftiut  a  dtrnffhttr  an  annmt^  nf  £WiX  and  dird  !favimf 
a  seithmfjit^  n-herEbtf  A«  mad&  prorkhn  for  ihf  rhddrfji  hftntj  pvt 
on  an  equfd  ffiofimj  on  the  death  o/kk  irtff — fiefd  that  the  f^n  was 
entiiied  mth^dmtMly  to  be  put  on  art  ef^Ho! footimj  utdt  thfi  dawjhtrr. 

Pro vi »ion ^Marriage- Com ract — E n t ry-M oney —  I Vhcre  ajhth rr^ 
in  hh  son* a  marrifif/C't^orktract^  bo*md  himself  to  pa^  his  inn  *'  tMs 
immeif  tA*tt  will  Ummt  ncceamry  to  di^chnr^e  th&  fies  ofentj^  on 
his  pamtim^  noiur^  pubfic^  and  ejiterintf  with  the  Socii't^  of  Writers 
to  the  Slfji*rt'' — Ifrfd  dtat  an  (tffhr  btf  the  fathsr'a  truftees  to  pot  if 
the  wi*Tiftf  itn  tjt^  sunspa^!^ijiif  notaiy,  or  Writer  tQ  dieSi^net^  wan 
itHjJirimt  unp^vmtnt  of  the  oUtgatifm. 

Robert  Threshie  of  Bambarroch  bound  himself,  in  hia 
son  David  Scott  Thresh  te'a  marriage -con  tiiiet,  of  date 
16th  April  IftlH,  to  pay  htm  and  the  chihlreu  pro- 
create or  to  be  procreate  of  bim,  the  ^um  of  £1000,  nt 
the  Hrat  term  of  Whitsunday  or  Marti nnia"^  aftCT  the 
death  of  the  said  Ilol>ert  Threshie,  but  with  inteix^st 
from  the  period  when  the  married  couple  sLouhl  take  up 
houiie*  lie  likewise  hound  him.wlf  to  pay  hi;i  f^on  *■*  the 
money  that  will  become  necessary  to  discliarge  the  fctfA 
of  entry  ou  hi^  pa.ssing  notary -public,  and  entering 
with  the  SiK'iety  of  \^'ritera  to  the  8ignel," 

*'  Andfarthi-r,  iW  said  Robert  Thrc!*hic  hereby  hinds  and  ohiigea 

Jilmwdfand  bis  fuTCsaids  to  put  the  saif!  David  Sr^tt  Tluvshie 

-n  an  oquid  fcKJtini?  wjih  any  of  the  yfi>unger  branches  of  ius 

miiy,  tlmt  is  to  say,  if  be  aball  give  or  bt^i|«eatb  to  any  of  liii 

lldrcm  other  than  hU  eldest  son,  a  Jium  aboTe  4:iO00  etcrliu^, 

}  phull  pay  or  bequeath  to  the  laki  David  Scott  Tltr^bk  and 


his  forc^ds,  the  difll^rcn<^  betwixt  tite  mM  priRclpal  ttm  d 
£1000  stcrlinj?.  hereby  contracted  for.  nnd  anytorirer  ium  whifh 
he,  the  aaid  Robert  Tlireabie,  may  Ijcqueath  to  any  of  UiM" 
dren,  other  than  his  cJdcit  son/' 

John  Crawford,  father  of  Mrs  D*  B.  Tlire?hip,  mi 
who  was  likewise  a  party  to  the  contract,  entt-^rcd  into 
eo  mew  hat  similar  obligntion,^, 

Rc»bert  Threshie,  in  contemplation  of  the  uiarriii^ 
r>f  lii*  daughter  Mary  Threshie  to  Captain  Dwlwl, 
bound  himself  in  her  contract  of  marriage,  ofdatc  3d  No- 
vember 1834,  to  pay  her  a  tree  yearly  aimuity  of£lflO. 

By  his  tntst -disposition  and  Bcttlemcnl^  dated  lltli 
February  183;))  Kobert  Threshie  assigned  bis  wktb 
estate  to  trustees  for  certain  purposes.  After  the  4mih 
of  the  truster  and  his  sjwuse,  the  Irtistees  were  dtrcctod 
to  pay  the  reversion  to  hia  younger  children— on«  equal 
third  panto  the  pui-sucr,  under  deduction  of  sochfua* 
as  gihould  have  been  paid  under  hh  said  marria^-MO" 
tract ;  another  equal  third  part  to  Cainis  Tlirc^ii] 

**  aad  with  regard  to  the  remaining  tbinl  part  or  ihaiwflll 
rcvor&ion  of  my  said  whole  estates,  heritable  and  mwcaMfc 
herein  eonveytKi,  it  waa  niy  intention  that  iht*  ajiruc  thoaldlnTi 
btion  paid  over  in  the  iiame  manner  to  myonly  surviviitfiUiiidi* 
ter,  the  said  Mary  TliruBhle  or  Dalzell ;  but  ai  1  iitiw  rcaailj 
come  under  the  foresaid  obligation  in  her  ninrriaifi-  contract  W 
fore  mentionetl,  to  imy  ht  r  ml  animity  of  £'2m  pr  mmm 
during  lier  lifc^  to  be  continueil  eventnally  to  her  said  hu^biM 
my  said  trustees  are  hereby  instructed  tmd  di  reeled  ladalitf 
from  the  aald  remaining  thml  part  or  slwine,  ibe  whyk'  bjgcee 
payments  alreaily  mude,  and  whiuh  j^ball  bo  mode  hy  wa  toAa 
the  said  mxirria^^eoiitrnetT  or  by  my  trustees  after  mv  (Jsai^ 
and  interest  thereon  at  the  rate  of  four  fier  cent,,  iud  a  mtnd 
money  equal  in  amount  at  the  period  of  tlie  deatb  ^  ^'"  ■  ^*' 
spouae  anci  me,  to  Ibc  value  of  the  said  annuity*  ati 
to  my  said  tUiuyhter  the  balance  only  of  tht.^  said  Tin  >  . 
share,  if  any  ludancc  there  should  be," 

Robert  Thre^^hie  died  in  July  183G,  survived  hj)at 
spouse,  who  Is  still  in  life. 

The  pursuer  brought  an  action  against  the  d^feii(ic!^ 
and,  toutulitig  on  his  marriage-contract,  be  cbiTwd 
from  them,  1^/,  payment  of  £000^  with  tnleres^t,  bcii^J 
tho  admitted  balance  remaining  unpaid  of  bb  £JMl 
and  2fjf,  to  he  put  on  an  equality  'with  his  sistifrj  Un 
Daizell,  aftcrwarils  Lady  Ileid. 

He  plmded,  inter  aim — I'bat  the  <Iefendt*rs  W5i 
liable  to  him  in  the  ^nni  of  £(100,  with  iniffrv.'it  frw* 
]\lnrtiutmL3  1825,  about  which  time  Mrs  D*  8/rba4»i» 
had  dii.d,  and  i^iiice  which  no  inteiv^st  had  Ixrn  \^^ 
and  that  thoy  were  bound  to  put  bira  on  an  equaliiy  wiA 
Mrs  Didzcll,  by  payiitg  liirn  an  annuity  of  £200,  cafcy^ 
latingthe  ditierence  betwt^eu  the  principal  ^um  of  £HW 
provided  to  him,  and  the  voiue  of  the  annuity  of  fSfOO 
pi'o\itled  to  her,  iind  that  the  fee«  payable  on  piw*JHg 
notary  and  Writer  lo  the  Signet  was  a  debt  prr>«Mff 
due  to  hinh 

The  defenders  jdtmled^  mier  alia — -Tlutt  llic  pitrs«ff 
had  no  title  to  call  on  them  to  pay  £20l)  of  an  unamiT, 
as  sueh  a  payment  would  not  prothice  the  equal 
the  younger  children  eonleniplated  in  the  pur>i 
riage-contruct,  wWu-h  had  referunce  sohdy  to  i 
sion  to  be  nuide  hy  Mr  Threshie  for  hi?  cbil' 
his  own  deceasie^  thati   in  any  view,  evvry  ' 
undertsiken  by  the   tei=tator  was  duly  imtdtir 
his  settlement,  and  that  the  pursuer,  by  chiinn 
iusniarriagt>eontmct,  in  respect  he  could  n^t 
afid  rcpi'obate  his  father*s  settlecapn^  cftul' 
provision  under  it— ,^i^^)^^l(I^v^*^*-^r.;  - 
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fees  on  the  pursuer's  passing  notary  and  Writer  to  the 
Signet  was  sufficiently  implemented  by  their  offering 
to  pay  them  when  he  should  pass,  if  he  ever  did  so. 

The  pursuer  originally  objected  to  the  sum  of  £150 
paid  Mrs  Dalzell  on  her  marriage,  but  he  subsequently 
departed  from  that  objection.  There  were  some  points  of 
accounting  in  the  case,  embraced  in  the  Lord  Ordinary's 
interlocutor,  but  in  which  no  point  of  law  was  raised. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"16M  November  1844. — ^The  Lord  Ordinary  haring  heard 
purties*  procurators,  and  made  avizandum,  and  considered  the 
closed  record  and  whole  process,  Finds  that  in  this  process  tho 
pursuer,  David  Scott  Threshie,  claims  inter  alia  as  a  creditor  of 
his  late  fiitber,  Bobert  Threshie,  and  of  his  estate,  in  virtue  of 
the  pursuer's  contract  of  marriage  with  Miss  Crawford,  dated 
the  13th  and  16th  days  of  April  1818,  to  which  his  said  &ther 
was  a  party,  for  implement  of  the  obligations  in  his  favour, 
vhich  his  father  thereby  came  under :  Finds  that,  in  addition  to 
an  obligation  to  pay  to  the  pursuer  the  sum  of  £1000  sterling, 
with  interest,  in  the  manner  there  specified,  and  other  obliga- 
tions, the  said  Bobert  Threshie  bound  and  obliged  himself  to  put 
the  pursuer,  the  said  David  Scott  Threshie,  ou  an  equal  footing 
with  any  of  the  younger  branches  of  his  family,  *  that  b  to  say,' 
as  the  said  contract  bears,  *  if  he  shall  give  or  bequeath  to  any 
of  his  children,  other  than  his  eldest  son,  a  sum  above  £1000 
sterling,  he  shall  pay  or  bequeath  to  the  said  David  Scott 
Threshie  and  his  foresaids  the  difference  betwixt  the  said  prin- 
cipal sum  of  £1000  sterling,  hereby  contracted  for,  and  any  larger 
sum  which  he,  the  said  Robert  Threshie,  may  bequeath  to  any 
of  his  children  other  than  his  eldest  son  :*  Finds  that  the  said 
Robert  Tlireshie,  in  the  contract  of  marriage  of  his  daughter 
Mary  Threshie^  with  the  deceased  -Captain  William  DeiJiolm 
Dalzell,  dated  tbe  3d  November  1834,  bound  and  obliged  himself 
to  pay  to  his  said  daughter,  during  all  the  days  of  her  life,  a  free 
yearly  annuity  of  £200  sterling,  at  two  terms  in  the  year, -Mar- 
tinmas and  Whitsunday,  in  equal  portions,  beginning  the  first 
term's  payment  at  the  term  of  Martinmas  then  next  for  the  first 
half-year,  and  ao  on  half-yearly  thereafter :  And  finds  that,  by 
his  trust-disposition  and  settlement,  dated  24th  February  1835, 
conveying  his  whole  estate,  heritable  and  moveable,  excepting 
as  there  excepted,  to  trustees,  of  whom  the  defenders  are  the 
snrviving  acceptora,  the  said  Robert  Thresliie,  after  providing 
for  payoient  of  his  debts,  and  of  the  foresaid  annuity  to  his 
daughter,  and  making  certain  provisions  in  favour  of  his  wife, 
if  she  should  survive  him,  directed  his  trustees,  after  the  death 
of  the  survivor  of  him  and  his  said  spouse,  to  pay  one~third  of 
the  reversion  of  his  said  estate  to  his  second  son,  the  pursuer, 
and  another  to  his  third  son.  Cairns  Threshie,  in  the  manner 
sod  subject  to  the  provisions  thereanent,  as  there  set  forth  : 
And  further,  with  regard  to  the  remaining  third,  he  provided 
tnd  declared  as  follows  : — ^  It  was  my  intention  that  the  same 
should  have  been  paid  over  in  the  same  manner  to  my  only  sur- 
viving daughter,  the  said  Mary  Threshie  or  Dalzell,  but  as  I 
have  recently  come  under  tbe  foresaid  obligation  in  her  marri- 
««e-contract  before  mentioned,  to  pay  her  an  annuity  of  £200 
per  annum  during  her  life,  to  be  continued  eventually  to  her 
said  husband,  my  said  trustees  are  hereby  instructed  and  di- 
rected to  deduot  from  the  said  remaining  third  part  or  share, 
the  whole  bygone  payments  already  made,  and  which  shall  be 
made  by  me  under  the  said  marriage-contract,  or  by  my  trustees 
after  my  death,  and  interest  thereon,  at  the  rate  of  four  per  cent., 
and  a  sum  of  money  equal  in  amount  at  the  period  of  the  death 
of  my  said  spouse  and  me  to  the  value  of  the  said  annuity,  and 
pay  over  to  my  said  daughter  the  baUnce  only  of  the  said  third 
part  or  share,  if  anjr  balance  there  should  be ;'  and  there  is  then 
added  certain  provisions  as  to  the  payment  or  disposal  of  tho 
JaUnoa  of  the  said  third,  if  any,  in  the  event  of  the  decease  of 
his  said  daughter  before  payment  thereof  should  be  received 
by  her:  Finds  that  the  said  Robert  Threshie  died  in  July  1836, 
aurviyed  by  his  spouse,  who  is  still  in  life :  Finds  that  the  said 
annuity  so  provided  to  Mrs  Mary  Threshie  or  Dalzell,  was  paid 
as  stiDulated  by  the  said  Robert  Threshie  during  his  life,  and 
aince  hit  death  has  continued  to  be  so  paid  by  the  defenders,  his 
trnsteea:  Knds  that  the  pursuer  is,  imder  his  foresaid  contract 
«jn«Aigj  a  creditor  of  his  father,  the  said  Robert  Threshie, 
"w  rflht  dilBaders,  his  trustees,  to  tho  effect  of  being  put  on 


an  equal  footing  with  the  said  Mrs  Mary  Threshie  or  Dalzell, 
his  sister ;  and  that,  assuming  that  the  provisions  settled  upon 
him  by  his  father  in  the  foresaid  trust-disposition  and  settle- 
ment, with  tho  provisions  in  his  contract  of  marriage  as  modi- 
fied by  the  said  disposition  and  settlement,  were  made  with  a 
view  to  produce  such  equality,  he  is  not  bound  to  accept  there(^ 
as  implement  of  the  foresaid  obligation  in  his  favour,  Uiese  pro- 
visions not  being,  in  the  circumstances,  calculated  to  produce 
substantial  equity  between  him  and  the  said  Mrs  Mary 
Thresliie  or  Dalzell :  But  that,  while  the  pursuer  is  thus  en- 
titled to  refuse  to  receive  the  said  provisions  in  implement  of 
the  foresaid  obligation,  and  to  stand  upon  his  rights  as  a  cre- 
ditor under  his  marriage- contract,  he,  in  respect  of  the  terms  of 
the  foresaid  trust-disposition  and  settlement,  can  only  do  so 
subject  to  the  condition  of  beuig  excluded  fVom  all  claim  di- 
rectly as  a  legatee  under  the  latter,  inasmuch  as,  by  so  claiming 
as  a  creditor,  instead  of  acceptuig  the  said  provisions  as  in  full 
of  all  he  can  demand,  he  necessarily  reprobates  the  said  trust- 
disposition  and  settlement :  Finds,  with  reference  to  the  terms 
of  the  conclusions  of  the  present  summons,  that  the  pursuer,  as 
a  creditor  of  his  father,  the  said  Robert  Tlux^shie,  by  his  con- 
tract of  marriage,  to  be  put  on  an  e<iuality  with  the  said  Mrs 
Mary  Threshie  or  Dalzell,  is  entitled  to  draw  fh)m  the  trust- 
estate  the  sum  of  £200  per  annum,  as  at  the  dates  at  which  the 
same  was  payable  to  her,  or  may  become  payable  to  her, 
with  interest  from  these  dates,  and  till  paid,  in  so  £Eur  as, 
having  regard  to  the  other  obligations  in  his  favour  in  the 
said  contract,  the  sums  received,  or  which  are  exigible  by 
him  in  implement  thereof,  the  so  drawing  may  be  necessary 
to  put  him  "on  such  equality ;  reserving  to  the  pursuer  any  far- 
ther or  additional  claim  winch,  at  the  death  of  the  said  Robert 
Threshie's  widow,  he  may  have,  either  to  a  sum  equivalent  to 
the  value  of  the  said  annuity,  or  equivalent  to  the  amount  of 
any  balance  of  the  tliird  of  the  said  Robert  Threshie's  estate, 
bequeathed  to  the  said  Mrs  Mary  Threshie  or  Dalzell,  which 
may  become  payable  to  her  in  terms  of  the  foresaid  trust-dis- 
position and  settlement,  or  equivalent  to  the  balance  of  the  third 
of  the  said  estate  bequeathed  by  the  said  Robert  Threshie  to  any 
of  his  younger  children,  which  may  become  p»ayable  in  terms  of 
said  deed :  Finds,  that  to  the  same  effect  he  is  entitled  to  draw 
the  sum  of  £150,  or  such  other  sum  as  shall  be  found  to  have 
been  advanced  to  the  said  Mrs  Mary  Threshie  or  Dalzell  as 
outfit  on  her  marriage,  with  interest  from  the  date  of  the  ad- 
vance :  Finds  that,  in  ascertaining  what  may  now  be  due  to  the 
pursuer,  there  falls  to  be  deducted  from  the  amount  of  said 
annuities  paid  to  the  said  Mrs  Mary  Threshie  or  Dalzell,  with 
interest  as  aforesaid,  and  the  said  allowance  for  outfit,  with 
interest,  the  sums  received  by  the  pursuer  in  discharge  of  the 
provision  made  for  him  in  his  marriage-contract,  (but  not  in- 
cluding the  sums  exclusive  of  which  the  sum  of  £1000  is  men- 
tioned in  said  contract,  as  being  thereby  provided,)  or  which 
are  still  exigible  in  implement  thereof^  in  so  far  as  the  latter 
may  not  be  compensated  by  the  debt  due  by  the  pursuer  to  his 
late  fether,  and  with  which  it  is  hereby  found  that  the  defen- 
ders are  entitled  to  compensate  the  same,  and  that  there  farther 
falls  to  be  deducted  any  sum  in  which,  upon  an  adjustment  of  ac- 
counts, as  between  the  pursuer  and  his  father,  it  shall  be  ascer- 
tained that  the  pursuer  was  debtor  to  his  said  father:  And 
finds  that  if^  upon  a  state  of  accounts  made  up  upon  the  above 
footing,  a  balance  shall,  at  the  date  to  which  the  account  is 
carried  down,  remain  at  the  credit  of  the  pursuer,  he  will  be 
entitled  to  immediate  payment  thereof,  and  to  payment  pro- 
spectively, of  a  sum  equal  to  the  future  annuities  that  may  be- 
come payable  to  the  said  Mrs  Mary  Threshie  or  Dalzell,  as 
they  shall  fall  due ;  and  that,  if  there  shall  be  a  balance  at  his 
debit,  the  same  must  be  paid  by  him,  or  placed  against  the  an- 
nuities to  fiUl  due  as  the  matter  may  be  ultimately  decided : 
Finds  that,  in  implement  of  tbe  obligation  of  the  late  Robert 
Threshie,  in  the  pursuer's  contract  of  marriage,  to  pay  the  pur- 
suer *  the  money  that  will  become  necessary  to  dischai^  tho 
fees  of  entry  on  his  passing  notary-public,^  the  offer  by  the  de- 
fenders to  pay  said  money,  when  the  pursuer  shall  pass  notary- 
public,  is  sufiBcient ;  and  finds  that  they  are  then  bound  to  pay 
the  same  accordingly:  Finds  that,  in  implement  of  the  said 
Robert  Threshie*s  obligation  in  the  said  contract,  relative  to 
the  sum  of  £1000  thereby  provided  to  the  pursuer,  there  re- 
mains unpaid  a  balance  of  £600,  and  that  said  balance  is  due 
to  the  pmrsuer,  with  interest  from  and  after  the  term  of  Mar- 
tinmas 1836,  being  the  first  term  after  the  death  of  Robert^ 
Threshie,  in  July  of  that  year ;  but  finds  that,  by  the  terms^ 
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io  which  the  said  sum  of  £!OCK)  is  ecttlciJ  in  the  awij  tTontrflct.  no 
mt^3^eBt  is  ddo  on  said  balfinceof  £600,  from  the  date  of  the  dia so- 
lution of  the  piLr8uer*»  miirnfig<i,  in  ih*2^  by  the  death  of  his  wifc^ 
and  that  it  is  not  diisputOfJ  tiiiU  fdl  prior  mleneita  diic  thereou,  or 
on  the  balance  of  £400»  the  cnpitul  of  which  was  ndmirtetily  re- 
coiled by  the  pursuer  duriii^f  the  ftuhsistjpnce  of  his  mflrrisigo, 
baye  heen  pahi  or  accounted  for ;  And  with  rcpfar^l  ta  ti^e  mm 
of  je  1035.  4,  2.,  or  at  legist  £\mK\  behig  lyvpiliiU  stutwl  in  the 
■ammous  &s  boiiig  &  sum  stx^ured  over  a  liousc*  in  Doune  Terrace, 
Edinburgh,  and  which  sum  of  £1035.  4.  2^  or  at  iea«t  £1000 
ther<?ofj  the  pursuer  maintains  is  hn properly  placed  to  Ikis  debit 
in  an  unilocqueted  account-current  Ijetween  tlie  pursuer  auil  bla 
father,  halancei!  on  the  2i  July  1836,  nud  must  bo  withdrawn 
therefrom,  ftnds,  that  the  sakf  sum  of  £iOtJO  U  t!it'  hnlfofa 
ium  of  £2000,  aecurctl  ovt^r  the  said  hoiiiiy  in  Doune  Terrace^ 
which  was  the  joint  property  of  the  pursuer  and  liis  fatht^r,  ihe 
laid  liobcrt  Thrcshie,  and  that  the  said  Robert  Threshio  haTiuff, 
during  the  pursuer'a  nhsnuice  abroad,  bocn  ret|tiircd  to  pay  the 
paid  debt  of  £2<K)0,  he  paid  tlicsame  to  the  creditor  therein,  and 
upon  doing  b41,  obtained  a  conveyance  to  the  house  trf>m  tiio 
crieditor,  in  whom  it  wa?  vested  by  absolute  title,  either  qu£ilii!ed 
by  a  back  letter,  or  judicially  acknowleflflwl  to  lie  only  held  as 
a  security;  Finds  that  in  thi;*  situation  the  conveyance  in  fa- 


r  of  the  late  Robert  Tha^shie  was^  to  the  extent  of  one  j&ra 
indiifim  half,  only  artiilahle  as  a  S4.^curity  for  the  said  sum  of 
£1000>  and  that  on  that  sum  beiu|?  either  paid  to  the  defen<lera» 
or  otherwise  accfJunte^l  for  to  tlicm  by  the  pursuer,  thoy  are 
btrtind  to  give  him  a  valid  title  to  the  said  house,  to  the  extent 
of  one  just  and  equal  half  pro  iitdwiso  therefif;  but  ftnds  that, 
in  the  mean  time,  the  defenders,  as  the  representatives  of  iho 
laid  Robert  Threslvio,  who  paid  the  whole  debt  of  £2000,  arc 
creditors  of  the  pursuer  for  the  said  sum  of  £1000,  being  tho 
half  thereof,  and  that  in  the  ailjustment  of  the  accounta  between 
them  and  the  pun*ucr,  it  falls  to  be  placed  to  their  credit  and 
his  debit  1  Finds  that  they  are  also  creditor?  of  the  ptirsucr,  and 
must  be  so  utated  in  said  a'lJuHtment  nt  accounts,  for  the  half  of 
the  interest  paid  by  the  said  llol>ert  Thrushie  to  Ihe  fonner  cre- 
ditor, and  for  tlie  half  of  the  pruper  expense  of  the  conveyance 
iVom  the  creditor;  and*  Ix^fore  farther  answer,  remits  to  Mr 
Donald  Lindsay,  accountant,  to  make  up  a  state  of  accounti 
between  the  panie^,  with  instnictions  tliat,  in  doing  so,  he  sliall 
give  effect  to  the  precetUng  finding*," 

Both  parties  recluitncd,  Tlie  pursuer  objected  to 
the  interlocutor  iti  so  far  m  it  found  that  he  coo  hi  claim 
as  a  creditor  under  his  uiJirri  age -con  tract  onlj  on  the 
condition  of  being  excluded,  by  the  doctrine  of  appro- 
bate and  reprobate,  from  claiming  a  pro  vision  under  hia 
father*s  settlement,  and  in  so  far  m  interobt  wad  not 
allowed  on  the  £G00  from  1825  to  183(1* 

The  defenders  objected  to  the  interloctitor  in  so  far 
a^  it  found  that  the  pu  issuer  was  en  titled,  as  a  creditor 
of  big  father,  to  an  annuity  of  £200* 

At  advising, 

Lord  Jmticn-Ckrh— The  obU^fttJOU  in  itr  D,  S,  Tlireshie'i 

poitnuptial   contract,   undL^taken  by  his  father^  is  in   thcs0     I 

terms  :~^' And  farther,  the  said  Jl(?bert  Thresh  ie  hereby  binds 

.mnd  obliges  himself  and  lii^  foresaiils  to  put  the  saiil  David 

llBcott  Tlireshie  on  an  equal  fix>tingr  with  any  of  the  younger 

lljrancbes  of  his  family,  that  is  to  say,   if  be  sliall  ifive  or 

I  bequeath   to  any  of  bis  children  other  than   his  eldest  son, 

A  sum  alx>ve  £1000  sterling,  he  sbfiU  pay  or  t^ueath  to  tho 

said  David  Scott  Threshie  and  hi.^  foresaids  the  difference  ho* 

twixt  the  smd  principal  sura  of  £1000  sterlin-j,  hereby  con* 

.  tractod  for,  and  any  larger  sum  whii^h  be,  the  said  Robert 

iThpeahie,  may  bequeath  to  any  of  his  children,  other  thnn  his 

f  eldest  son/'    it  is  unnen^^cssary  to  go  over  the  other  provisions, 

I  ^tber  undertaken  by  the  father,  or  by  the  father  of  the  wife. 

The  deed  h  a  mutual  ran  tract  between  the  pi  rents  of  the 

■poUMi,  ai  well  a«  between  the  spouses  and  their  respective 

parents  to  them  severally  ;  and  it  is  a  coiuract  eminently  one- 

roui  as  to  tho  oblijfations  undertaken  by  the  parents ;  for  tbey 

come  under  co-relative  obligations — each  distinctly  in   conse* 

quench  of  the  oblifjatiooa  undertaken   by  the  other.     It    is 

[  equally  clear  that,  under  this  liccd,  I>.  S.  Threi*iiie  bocumo  an 

Ofoafoui  creditor  directly  of  his  ^thcr  for  fultilment  of  thii  ob- 

Hgation.    I  am  not  dlipo^ed,  especiaily  a^  it  is  quite  UTmt^&t^ 


sary  for  this  case,  to  go  the  length  of  holding  tliat^wiik-  tb 
above  clause,  the  son  hml  any  right  to  demand  ptjnieut  fraa 
Ills  fatlier  of  sums  equivalent  to  what  he  might  adrtncc  to  »j 
of  his  other  childmn   durinj^  bis  own  life  lime  fcowjirtli  Okir 
ultimate  provisions,  such  as  an  outfit  to  Calrni  Thrifihi^f  if  Ik 
liad  Kone  to  India,  or  this  annuity  to  Laily  Had,  undirr  kr 
marriage- coo  tract  with  her  first  husband.    We  at^  not  t 
upon  to  give  au  opinion,  1  think,  on  that  question  ;  and  l„^^ 
fore  I  only  say  that  I  am  nut  prepareil  at  preheat  tocarrflS 
construction  of  the  obligation  to  that  cfil^tt    But  tl»  qr^^ 
arises  on  the  fathers  deiuli  as  to  the  fultihnent  of  this  <       _ 
obli;;ation,     I  apprehend  that  the  ruling  pnnciple  id  jadginj 
whether  the  father  ba.^  fnlljlled  the  obtigation  must  be  eiiiulJTj. 
Accordingly,  the  tnisitet^^  admit  th^U  this  is  the  principk  {/ 
judgment.    Then  the  obligation  further  bears  eiptfetslj  tkt 
the  father  i.«  t<>  put  I).  S.  Tlires-hie  oti  "  au  e<tual  looting"  (a  Tiaj^ 
express  \,  j  I  i  ,j-e  with  reference  to  practical  reisultsi  *'  whba 
of  t  be  y  .Mil  J.  I  h  ranches  of  h  is  fani  ily ,"   I  apree  that,  uud«  i 
obligation,  the  father  retained  considerable  discretion,  and  tiut, 
if  the  object  of  the  obligation  liad  been  flecun:id  mbstantiilf; 
without  any  solid  practical  difference,  the  C-ourt  touIhI  aet 
entertain  demands  founded  on  niee  and  critical  calcuiitiiwii rf 
an  accountant  as  to  the  e fleet*  of  tho  mode  in  whidi  ih  M^ 
fcrcnt  proviidons  were  to  be  paid.     But,  on  the  other  hiai  ^ 
father  baa  lied  bimiielf  up  by  this  dcetl  much  more  thsji  »« 
ncocsiary  for  the  fulfllment  of  the  mnin  object  of  th^  H  i  jy 
for  the  undertaking  is  not  to  divide  equally  his  fortune  uiA-'t 
his  younger  children,  or  not  to  leave  a  larger  ihare  ta  ib# 
others  than  to  I>.  S.  Threshie  j  for  the  obligatiou  (stititeqm£f 
amplified,  but  not  thereby  altered,;  is  express,  to  put  IV  h 
Threshie  on  an  equal  fotiti ng  with  any  of  the  younprT  ch"  ir  t 
This  general  part  of  the  obligation  goes  very  far.    He  nf.;  i^ 
ou   an  equal  fo<iting,      I   h>ld  that  term  'relates  ntw       i 
to  the  practical  efiects  and  advantages  cnjoyetl  by  uu',    .y 
else*     It  is  a  plain  expression,  not  capable  of  Uini:  lai^ukir 
It  refersj  I  think,  at  once  to  the  main  thing  to  H-  Itwjktil  to- 
the  actual  benefit  derived  by  others,  »o  aa   not  to  put  liie  ra 
on  an  unequal  footing.    And*  then  it  is  an  e<iual  Iboiing  tnii 
ajitf  of  the  younger  children*    I  tlunk  this  entitlei  libe  f^^r:,  ii^ 
this  case,  to  make  the  various  pmvUions  nuide  for  th- 
younger  children  the  sulyect  of  cotniJari*on  with  his  ah; 
actoal  personal  direct  benefit  and  advantagie,  and  Id  my.  i  *' 
not  on  an  equal  foi>tin|r  with  Lady  Held  ;  1  ctn  get  QOthjng  ii 
may  be  for  twenty  years ;  I  have  got  nothing  for  nttit;  I  «J 
without  busines^s  ;  an  exile  in  America,  it  may  be  starvtuir,  is ' 
the  postjionemcnt  *if  the  provision  tor  me  does  not  put  nu'  > 
an  equal  ftwting  with  my  sister,  who  is  drawing  aau 
annuity  out  of  my  father's  estate^    It  is  imp^i^isihltv  I  ^^ 
deny  that  1>.  S.  Threshie  is  not  on  an  equal  footinir  viih  Iji; 
lieid*     He  may  be  with  Cairns  Threshie ;  but  thid  ii*  not  tl^* 
obligation.     He  must  be  on  an  equal  fo<Min'-  "■■^     -^  .^H 
younger  ebildren  ;  and  I  think  the  inequalit 
Lady  Reid  is  real,  practical,  and  injurious  \n  ■■  ^^- ' 

The  fether  in  this  Ciise  appeara  to  have  seen  iierj\x.'tJv  ilui  »i. 
vantage  to  Lady  Iteid— that  is,  the  inequality  of  the  fualr; 
she  would  be  ]>iaced  on ;  fhr  he  directs  thal^  in  the  final  Ji? 
sion<,  she  must  l>e  chared  with  inten?st  at  four  per  cent  Qa<^' 
the  bygone  payment*  made  ti>  her,  whether  mnde  by  bimaclf" 
the  trustees,  so  that  ultimately  she  ifi  only  to  draw  Ihe  htksgf 
Thi'j  would,  at  the  period  of  distribution— the  wiflow**  dw^ 
no  doubt  prevent  lier  drawing  more  than  D-  B-  Threslus.  ^' 
alive,  would  then  get»  But  this  is  no  aojtw^r  to  his  objwtww 
I.  Tliat  he  is  nnt  on  an  c(|ual  footing  with  her,  when  she  h  •!«' 
tug  annually  for  a  longer  perifMi  a  grxjd  anmdty,  and  he  ift^ 
ting  nothing.  2.  That  even  if  his  right  was  i'  ^  ^^  '  '  '-' !' 
sonal^  and  altbouKh  the  Court  were  to  bold  r' 
against  vesting  could  not  operate  agninst  h 
easily  bo  done  if  the  provision  hail  otherwise  put  inia  ou  ^^ 
equal  footing  with  Lady  Reid — ^still  be  would  nf»t  be  m  t>- 
same  frjoting  with  her ;  l<>r  so  great  is  the  benefit  ^be  hsi,  tfe*' 
she  is  to  pny  ultimately  four  per  eent,  (hr  thnt  lmmtAU»t#  tefff' 
fit,  3,  Thtit  be  may  starve  in  the  mr  *  ■  "  '  i. .  m>. 
the  period  of  di*trj  but  ion,  while  his  Vr 
fijr  little.  Now,  I  cannot  tlunk  tluit  ti  .  , 
equal  footing,  when  one  |?«t8  nothing  ami  mav  be  starrf^  * 
the  other  draws  a  large  comfortable  annuity  for  ycarSs  1 1"" 
that  the  risk  of  that  result  Kolves  the  caM.  Xte  I 
therefore,  in  the  interlocutor,  1  thiink^  is  ox 

tor«d :  aD<1  Mr  D.  Fi,  ThfMKw  mil  not  piM 


mi 


■ifaJi 


1845.] 


IN  THE  COURT  OF  SESSION,  Ac 


203 


Lard  Mtdwyn,-^!  concur  in  holding  the  pursuer  a  creditor  (^ 
his  father's  trust-estate  nnder  the  marriage-contract,  to  which 
his  &th^  was  a  party,  for  implement  contained  in  it,  that  he 
ahooid  be  pat  on  a  footing  of  equality  as  to  provision  with  any 
of  his  other  younger  children.  That  in  this  the  father  contem- 
plated a  money  provision,  not  one  by  way  of  annuity,  seems 
dear ;  and  I  cannot  hold  that  the  terms  in  which  the  obligation 
is  conceived,  r^  he  shall  give  or  bequeath  to  any  of  the  other 
children  a  sum  above  £1000,  he  shall  pay  or  b^ueath  to  the 
pursuer  the  difference,  &c. ;  that  these  terms  are  co-relative,  so 
that,  if  he  gives  to  another  in  his  lifetime,  he  must  also  come 
under  an  obligation  to  pay  the  pursuer  also  in  his  lifetime  an 
equivalent  siun,  so  that  the  pursuer  might  have  claimed  it  fh>m 
his  fifUher  }aj  a  direct  action  against  him  in  his  lifetime.  The 
pursuer  pushed  his  claim  Uius  far,  and  I  think  he  was  bound  to 
do  so, — ^it  is  only  canying  out  his  view  of  the  obligation.  But  I 
cannot  think  such  a  claim  could  be  sustained  against  the  father 
in  his  lifetime ;  for  I  think  he  would  fiilfil  the  obligation  if;  in 
the  case  df  giving  during  his  lifetime  to  a  younger  child,  say 
£2000,  he  either  paid  or  bequeathed  the  dinerence  to  the  pur- 
suer— ^paid  it  during  his  lifetime,  or  bequeathed  it  to  him  at  his 
death.  In  1834,  liis  daughter,  Mrs  Dalzell,  was  married,  and 
circumstances  made  it  convenient  to  pay  her  a  portion  of  her  pro- 
vision by  way  of  annuity.  It  is  plain  that  Mr  Tlireshie  contem- 
plated at  this  time  bequeathing  all  but  Bambarroch  to  his  three 
younger  children,  putting  Uiem  on  a  footing  of  equality.  He  knew 
the  state  of  his  fiinds  at  the  time,  and  saw  he  could  do  so  by 
making  a  deduction  firom  her  share  of  the  sum  she  would  pre- 
viously draw  by  way  of  annuity.  Accordingly,  he  does  so  in 
his  settlement  widen  he  makes  in  February  1835,  just  four 
months  after  Mrs  Dalzell's  marriage.  Now,  it  is  admitted  that, 
when  Mr  Threshie  came  to  make  this  settlement,  he  had  not 
overlooked  the  pursuer^s  marriage-contract,  and  his  obligation 
under  it>  but  had  it  in  his  eye  at  the  time ;  and  I  think  it  clear 
he  was  providing  for  implement  of  it  by  wisliing  to  put  the  pur- 
suer on  an  equality  with  Mrs  Dalzell  and  his  other  younger  son. 
His  object  was  to  make  them  all  equal,  by  providing  to  each  a 
third  of  the  residue  of  his  property.  Having  found  it  necessary 
to  provide  her  by  way  of  annuity,  but  as  his  fortune,  which  he 
was  dividing  among  his  three  younger  children,  was  so  ample  as 
to  exceed  th»  value  of  such  annuity,  there  was  little  difficulty 
from  this  circumstance  in  producing  the  equality  he  wished  to 
create  among  them,  and  thus  fulfilling  his  obligation  to  the  pur- 
suer. He  had  only  to  provide  for  the  value  of  the  annuity  paid 
and  to  be  paid,  to  be  valued  at  the  period  of  diatribution,  throw 
this  into  the  amount  of  residue,  then  deducting  this  from  the  tlurd 
provided  to  her,  and  deducting  in  like  manner  the  sums  paid  to 
the  pursuer  IVom  his  third,  the  equality  would  be  thus  obtained 
and  the  (^ligation  fulfilled,  by  bequeathing  the  difference  between 
the  XI 000  and  the  higher  sum  given  to  Mrs  DalzelL  No  doubt  the 
period  of  distribution  does  not  take  place  till  after  the  liferent  of 
his  widow,  and  this  may  be  thought  to  interfere  with  the  pursuer's 
right  as  a  creditor  competing  with  a  gratuitous  donee.  But  the 
widow  is  not  viewed  as  a  gratuitous  donee,  except  as  against 
onerous  creditors,  third  parties.  A  son  competing  with  her  is  only 
quodammodo  a  creditor,  and  must  submit  to  have  payment  of 
his  didm  postponed  to  the  expiration  of  tlie  liferent ;  and  the 
third  which  Mrs  Dalzell  is  to  get  is  to  be  at  the  same  period ;  so 
that  there  is  no  inequality  in  this  respect.  If  the  pursuer's  view 
were  to  prevtul,  that  he  was  entitled  to  payment  of  an  annuity 
of  jC200  at  the  same  terms  as  Mrs  Dalzell,  this  would  so  far 
dinainish  the  widow's  liferent,  by  stating  a  debt  against  the  estata 
in  one  way  when  Mr  Threshie  had  provided  for  it  in  another 
way,  not  i^lfocting  the  widow's  rights,  but  giving  him  equality 
with  Mrs  Dalzell — all  he  was  entitled  to.  It  is  true  tliat  payment 
of  an  annuity  during  his  life  may  be  more  convenient— may  be 
made  more  useful  than  the  payment  of  the  value  of  such  an- 
nuity at  a  fhture  period ;  but  as  the  money  payment  reaches  the 
same  amount  when  the  annuities  with  the  interest  on  each  re- 
spectively come  to  be  added  together  and  paid  in  one  sum,  I 
cannot  bring  myself  to  hold  that  Mr  Threshie  did  not  provide 
for  putting  the  pursuer  on  an  equality  with  Mrs  Dalzell,  by  the 
Bettkment  which  he  made  of  one-third  of  the  residue  to  each  of 
bis  younger  children ;  and,  in  truth,  I  do  not  wonder  that  Mr 
Threshie  did  not  contemplate  that  ho  had  bound  himself  to  pay 
an  amiuity  to  his  second  son  because  his  daughter  got  one,  for 
I  cannot  conceive  any  mode  of  provision  less  reasonable  and  less 
likely  to  occur  to  the  parties,  than  to  make  an  annuity  deter- 
miuMle  not  on  the  Ufe  of  the  aimuitant,  but  on  the  life  of  an- 
other person.    He  never  contemplated  this ;  and,  accordingly. 


when  he  makes  provision  for  deducting  Anom  Mrs  Dalzell's  third 
the  annuities  she  shall  have  received,  with  the  interest  on  each, 
and  further,  the  value  of  the  future  annuity,  if  she  shall  survive 
the  period  of  distribution,  he  makes  no  such  provision  as  to  the 
similar  payment  of  an  annuity  to  D.  S.  Threshie.  I  do  not 
think  the  case  of  Nasmyth  aids  the  pursuer's  plea.  There  the 
father  did  nothing  to  bring  about  the  equality  he  had  engaged 
for,  and  no  claim  was  made  till  the  period  of  distribution ;  and 
then  all  that  came  into  discussion  was,  what  amount  of  pay- 
ment would  produce  fulfilment  of  the  obligation,  and  whether 
the  interest  of  the  provision  was  contemplated  as  well  as  the 
provision  itself.  But  there  was  no  room  for  the  inquiry  whether, 
because  one  child  got  this  interest,  it  was  claimable  from  the 
fkther  during  his  IHetime,  or  from,  his  estate  i^ter  his  death, 
prior  to  the  distribution,  when  the  equality  was  to  be  effected : 
and,  therefore,  I  cannot  hold  that  that  case  affords  any  ground 
for  decision  in  the  present,  the  point  being,  not  whether  equality 
is  to  be  giv^s,  but  whether  the  fisither  has  not,  by  his  settlement, 
provided  for  this  equality  when  he  gives  to  each  one-third,  de- 
ducting from  each  the  sums  previously  paid  to  the  one  by  way 
of  annuity  and  to  the  other  in  the  way  of  a  simple  debt.  If 
this  view  be  sustained,  there  is  no  reference  to  an  annuity  in 
estimating  D.  8.  Threshie's  share.  It  is  deducted  fh>m  Mrs  Dal- 
zell's share  according  to  an  estimated  value ;  but  neither  requires 
nor  admits  of  any  deduction  from  the  other,  which  he  just  draws 
under  no  other  deduction  than  that  provided  by  the  settlement— 
the  advances  previously  made  to  him.  The  only  olirjection  I  see 
to  this  view  is,  that  it  must  be  held  that  the  pursuer  has  no 
immediate  vested  right  in  this  third,  and  that  it  might  be  de- 
feated if  he  died  without  issue.  In  the  view  of  this  being  im- 
plement otherwise  of  Mr  Threshie's  obligation,  the  effect  of  this 
would  not  be  to  hold  that  it  was  not  implement  of  it,  but  that 
it  was  a  condition  which  in  this  view  the  father  could  not  at- 
tach to  it,  and  that  it  was  in  error  that  he  had  done  so,  being  not 
exactly  aware  of  the  import  which  the  law  would  attach  to  the 
terms  of  the  provision  he  had  made,  and  therefore  that  it  roust 
be  held  that  it  did  vest  and  was  indefeasible.  I,  therefore,  incline 
to  alter  Uio  interlocutor  to  this  extent.  I  would  also  alter  the 
finding  as  to  the  £150,  and  would  recal  the  finding  as  to  being 
held  to  reprobate  the  settlement  by  the  claim  he  makes.  Ac- 
cording to  my  view,  he  gets  what  is  provided  by  the  settlement. 
According  to  the  view  of  the  interlocutor,  he  founds  alone  on 
the  marriage-contract,  and  takes  nothing  under  the  settlement 
Lord  Moncreiff. — As  the  claim  on  account  of  the  £150,  or 
£100,  given  to  Mrs  Dalzell  upon  her  marriage,  has  been  given 
up,  and  we  arc  all  clear  that  the  claim  for  interest  on  the  £600 
after  the  dissolution  of  Mr  D.  S.  Threshie's  marriage  with  Miss 
Crawford  cannot  be  maintained,  on  the  words  of  the  marringc- 
contract,  this  ca«e  is  now  reduced  to  a  single  point ;  and  that 
point  appears  to  lie  in  a  very  narrow  compass.  The  question 
depends  on  the  legal  import  and  eSect  of  a  very  onerous  con-* 
tract,  bearing  reference  to  the  marriage  of  Mr  David  Scott 
Threshie  and  Miss  Crawford.  It  is  not  an  antenuptial  con- 
tract of  marriage.  But  I  apprehend  that  it  is  even  stronger 
than  that,  as  creating  strictly  onerous  obligations,  contracted 
between  Mr  Crawford,  the  father  of  the  lady,  and  Mr  Robert 
Threshie,  the  fether  of  the  pursuer,  Mr  David  Scott  Threshie. 
The  obligations  undertaken  by  each  of  these  parties,  in  so  fiur 
at  least  as  the  present  question  is  concerned,  appear  to  me  to 
be  strictly  co-relative.  Laying  aside,  for  the  present,  the  sti- 
pulations for  the  payment  of  interest,  and  other  advantages,  on 
the  son  and  daughter  taking  up  house,  Mr  Crawford  under- 
takes to  pay,  on  account  of  his  daughter,  at  the  first  term  of 
Martinmas  or  Whitsunday  after  his  own  death,  £1000,  and  on 
the  other  hand,  Mr  R.  Threshie,  undertakes  to  pay,  at  the  first 
term  after  his  death,  the  like  sum  of  £1000.  But  these  parties, 
looking  to  fhture  contingencies  in  their  respective  families, 
thought  fit  to  bind  themselves  to  one  another,  and  to  the 
married  parties,  in  a  very  stringent  and  special  obligation  of  a 
more  undefined  nature.  Mr  Crawford  forther  undertakes  and 
binds  himself,  **  to  put  the  said  Jean  Crawford  on  an  equal 
footing  with  any  of  his  other  daughters ;"  and  in  return,  Mr 
Threshie  *'  binds  and  oUiges  himself  and  his  foresaids,  to  put 
the  said  David  Scott  Threishie  on  an  equal  footing  with  any  of 
the  younger  branches  of  his  family."  These  are  the  terms  of 
the  mutual  obHgations  as  generally  expressed  in  the  first  in- 
stance, and  they  are  plainly  reciprocal  in  the  strictest  sense,  to 
be  applied  according  to  emerging  events  in  either  of  the  families* 
If  there  were  no  fiirther  explanation  given,  it  is  evident  that^ 
counter  covenants,  made  in  such  terms,  must  establish  a  legal 
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oblijitition  of  the  niost  nnoroiis  nature  on  each  of  the  contractiui^ 
paniej'>  nnti  effect uai  rights  in  the  parties  for  wlvoi^e  l>endfit  h 
IS  undertaken,  und  such  obligutioti£  aikI  rights  imii»t  rcctrivc 
fair  wnd  full  eftect,  as  in  a  contract  of  fmnn  jidt  eonstrnction. 
And  without  going  farther,  these  vonln  have  a  meaning  80  em- 
phatic, that  it  is  im possible  to  e9cai>c  from  the  force  of  them^ 
when  the  piiraner^  Mr  D.  S.  Threshie,  simpJy  demands  tlmt  he 
»hal1  be  put  on  on  equal  fciotini^  w^ith  his  ai^'terf  Mrs  D^lr^elb 
S J  ttmt  the  ainf^le  question  ou|^ht  to  h&^  whether  he  is  put  oti 
an  equal  fooliog  with  Mra  Dal/.ell,  fithtT  by  roceivinjj  iht*  sum 
of  £lt>00  at  bis  fat  Hit's  di^jith,  partly  paid,  althouju:h  it  has  al- 
rend  J  bccfi,  or»  by  the  provision  madia  ibt  him  by  the  taortis 
totiAu  settlement  of  his  father^  to  be  paid  only  at  the  death 
of  the  anmrmg  wife^  and  under  all  the  qualities  and  con- 
ditions of  that  settlement*  VVhcn  the  marriage^contraet  of 
Mrs  DalzelL  ii  cxjunhiei.1,  and  the  terms  of  the  ficttlenient 
are  eonsidereil^  I  think  that  it  wouhl  be  imposdble  to  &iiy  that 
the  parties  are  placed  on  an  equal  foothi^f  et^en  in  the 
fiitnpk'st  view  wbieh  cotild  be  taken,  and  although  the  very 
atriogent  ple:u  mudo  agiimtSfo  B,  S.  Tlimahie  were  laid  aside. 
For,  supposinj^  that  ho  couM  claim  and  receive  at  once  the  full 
tiini  of  i:itKK)at  his  father's  death,  and  also  a  full  thini  share 
of  the  property  on  the  death  of  t  lie  widow,  and  8ui>poi;ing  that 
his  right  to  this  last  shonlil  be  hchi  to  be  vested  hi  him  from 
Ms  father^s  death,  and  to  W  subject  to  no  contingency^  it  ia 
very  clear  to  me  that  he  would  not  be  put  on  an  equal  foot- 
ing with  Mft  Dalzetl,  To  make  it  so,  tt  would  Ix*  necessary  to 
hold  that  the  iium  of  £1000  to  be  paid  at  hia  fathers  death 
wm  equivident  to  an  annuity  of  i:200  upoo  the  life  of  Mary 
Thit>ebie,  exigible  half-yearly  fn.im^  November  1S34  during  oil 
the  day  a  of  her  life.  I  l)elieve  tliat  no  reckoning  would  make  this 
even  approach  to  etiuality.  But  the  cai*e  lioes  not  entirely  depend 
on  this  view.  For,  in  ench  branch  of  the  contract,  the  pariioa 
protess  farther  to  explain  tliose  terms.  In  that  part  w1ijc!i  bc- 
lon^B  to  Mr  Crawfortl,  the  deed  liears,  *'  that  ia  to  nay,  if  he 
fihall  give  or  bequeath  to  any  of  them  a  sum  above  the  tocher 
hereby  contracted  frjr*  with  Jean,  be  Bhall  pay  or  beqneatti  to 
the  said  David  Seott  Tliresbie  the  diSerLnjce  betwixt  the  naid 
principal  sum  of  £1  two  aterling,  berehy  coiitriicteil  for,  ami  any 
iju:ger  sum  wldcli  he,  the  sfiid  John  Crawfortl,  may  give  or  be- 
queath to  any  of  lii^  other  daughters/'  Un  the  other  hand,  Mr 
Thrcshie  explains  Ids  obligation  in  tenns  clearly  equivalent,— 
"  Tbat  IS  to  say,  rf  he  shall  give  or  bequeath  to  any  of  his  chil- 
dren, other  than  his  eldest  son,  a  sum  al>ove  £10t^tJ  sterlinji,  he 
shall  pay  or  bequeath  to  the  said  David  Scott  Threshie,  and  his 
fureaaida,  the  difference  betwijct  the  said  principal  sum  of  £1000 
aterling  hereby  eontrnetc<l  for^  and  any  larger  sum  which  he, 
the  said  Robert  Threshle,  may  bequeath  to  any  of  his  elnldren, 
other  than  his  eldest  son/'  It  is  evident  that,  in  tob  hraoehe«. 
the  parties  distinctlj'  contempIate<l  not  merely  the  wise  of  Ise- 
quests  by  wjor-^i*  cmtmt  settlement*  but  tliatofj^iftijor  obligationi 
made  effect usl  in  the  father*?  litetinie.  And  the  pfovision  is 
quite  explicit  that,  if  either  of  them  should  either  give,  by  direct 
deed  or  act,  more  than  tlie  tocher  provided  in  this  contract  to 
any  other  younjrercbildi  or  should  liequeath  sums  exee^ing  that 
t^jcber,  he  (should,  in  the  <me  ciise  pay  the  difference  to  David 
Scott  Tbreabie,  and  in  tho  other  l)equeath  that  difference  to 
turn.  The  only  question,  therctfore,  which  I  can  aee  in  the  case 
05  it  stands  at  the  prcaeot  moment  is,  whether  it  appears  tliat 
Mr  Threshie  diil  give  a  portion  excecHling  that  atipnlate*!  to 
David  to  Mn  DalzelL  Now,  the  proviaion  to  Mrs  Dalzell  is, 
by  a  direct  onerous  grant  in  an  antemiptisil  omrriage-con tracts 
of  an  annuity  of  £200  a-year  dnriofj  her  life,  btginuing  from  the 
first  tenn  alter  the  marria|:e.  lliia  ia  a  direct  gift  by  the  con- 
tract^ independent  of  the  actual  pa>7uent8.  And  it  is  admitted 
that  that  annuity  waa  paid  during  Mr  Threjihie's  life,  and  must 
be  paid  twice  a-year,  as  long  as  Mr&  Dalsteli  survives.  On  the 
other  hand,  David  Scott  Threahie  can  gt?t  no  more  than  the  ba- 
lance of  £600,  to  make  up  £lOOf>,  and  timt  without  intereat,  amee 
tl le  drs^>lu tion  of  his  marriage.  Tl i n?,  M rs  Dal ze d  h aa  ac t ual ly 
received  at  least  nine  or  ten  year.**' annuities  of  £200,  making 
nlmut  £1900  or  £2000,  and  that  by  half-yearly  payments,  giv- 
ing the  benefit  of  interests  from  1834  downwards/  Whatever, 
therefore,  were  the  result  of  the  distribution  by  a  mortin  cutusa 
settlement  at  a  future  contingent  date,  it  cannot  possibly  be  said 
that  at  the  father's  death  David  ia  put  on  an  equal  footing  with 
Mrs  Dabell,  unless  an  actual  payment  sliail  be  made  to  him 
low  of  a  sum  ef|uivalent  to  the  dil!ereiiee  between  bis  pmvi- 
ion  of  Xlouo  |iaid  or  to  be  paid  in  the  maimer  stated,  and  the 
ijinuities  rcci^ived  and  still  to  become  payable  to  Mrs  Dalzi^ll. 


Ko  arratigenient  1^  the  moiHk  atmm  ^tth^ment,  even  if  it  wm  to 
take  elTbct  now,  ocmld  tei  ym  matter  rights  except  by  aditte 
arithmetical  comparative  reckoning  tomakelhenrothinpiegiat 
But,  in  fHiint  of  faetr  there  ia  no  attempt  at  such  an  ailjititim 
Nothing  is  payiible  by  the  settlement  till  a  distant  oooiloipii 
date — m>ntingent  by  a  liferent  created  by  a  grataitOTii  deei 

I^ifi  CiH-J^htirn. — Upon  the  only  material  point  now  to  It ^ 
temnne<l,  I  agree  with  your  L4)nlsliip  anil  Lord  MfflGnit 
There  is  no  doubt  about  the  imjKirt  of  the  fathec'i  obUplioi. 
He  bound  Innii^lf  to  put  the  son  on  an  equal  Iboting  villt  tb 
daughter;  |H?rhaps  on  odd  engagement,  or  at  leait  owott- 
tracted  in  an  odd  form ;  but  having  l^eli  entered  intot  td 
onerouialy,  it  mnat  be  given  fair  effect  to.  Kow,  I  agnst  iicl 
all  yoitr  Lonlships  in  tlie  necessity  of  giving  veiy  laTg«diM^ 
tionaTj  powers  to  the  father  in  the  mode  of  fulfiUti^  ndt 
contract.  So  as  substantial  equality  be  proiJtic^d,  he  It  emilM 
to  a  pretty  wide  latituile  in  the  form  of  offeetlnfC  it,  Bjlttit 
simple  ground  on  which  1  am  for  adbe^ing  to  Ihe  int£floalV 
is,  that  1  do  not  think  that  the  principU  of  equolixlnf  tbe po* 
visions  luis  liecn  sukstAntialiy  obacn^ed  in  wiy  IbroiifMlrtit 
Ho  long  a?  the  purisuer  mod^  or  vas  sup|>oscd  lo  male  Hi 
claim  partly  under  tlie  settlement,  ther\'  might  have  been 
doubt ;  Ijccaiise,  if  the  matter  was  to  lieconi^idered  in 
any  iiuol  and  genend  winding  up  of  the  wliole  of  tbo 
arrangements,  the  precise  result  would  require  a  gnod  dMitf 
nice  and  complicated  calculation.  But  as  it  if  noir  £xcd  1M 
the  pursuer's  success  under  the  cuntnict  is  lo  be  Ukm  isli 
aceoiiuL  like  Ilia  sister's,  in  ultimately  afljustin  '  ■  ''  '■  "miK 
the  settlement^  and  that  all  that  he  (Uinau  <r«Ai| 

equality,  this  seema  to  me  to  remove  all  ditti  .  j  ^  tiiut! 
cai^not  hold  that  any  party,  but  espt'ciailj  a  too— wha  ha$  m_ 
main  tain  and  advance  hiuif^elf  In  the  world — wbt>  vuly  gttti 
»hare  of  his  father^s  succesaion  on  the  demiae^  m^t  mmij  ofi 
father,  but  of  a  surviving  widow — is  put  upon  an  eqtiuhty  tltfc 
a  sister  who,  besides  getting  the  same  share  en  the  ciceurM* 
of  the  same  event,  gets  an  annuity  of  £2<'mi  for  many  ytitti 
fore.  No  doubt,  all  the  payments  of  annuity  and  iDtt!Ctiiiil 
at  Uist  to  be  deducted  th>m  tlie  slater's  diare ;  go  that  ikw 
to  Ix!  then  paid  tnay  be  the  same.  But  is  it  no  advonta|» 
the  sister  to  have  been  receiving  payment  prosfiecllvely  " 
ral  years  Ixiforc?  It  is  ati  advantage  of  the  most  imL 
racter.  £200  a-year  to  a  person  at  on©  ixiriod  of  life 
raoix!  value  than  £2000  a^year  at  &  difll^rt-nt  jK-riod, 
aner  may  be  dead  before  the  diatributlon  undt-r  tlie 
can  lake  plooe.  And  be  must  at  least  live  unrli-r  the  ^ 
being  dcaiL  Yet  the  es*sence  of  the  cose  again =t  huv  i?,  thit 
is  in  a  state  of  substantial  equality  with  an 
haa  all  along  been  eiyoying  the  actual  and  i 
£200  a-year.  It  does  not  appear  to  me  tluu  n 
smyth  is  oi*  any  material  use  in  the  present  di?f 
merely  an  example  of  a  nnxle  in  wldeh  the  (.'oun»  .,,  ^ 
circumBtance*,  adjusted  the  principle  of  eqimlity,  m 
applicatiou  in  favour  of  or  figmost  either  of  the  pr«cnt 
the  eircTimstanees  fif  whose  case  arc  difl'eiH^nt,  Of 
this  is  said  only  as  between  David  S^cott  I'broihie 
trustees.  The  eflect  of  it,  in  sa  far  a«  the  widow  is  e 
eanuot  tie  determined  until  she,  if  she  it iihes  it,  shall  Ik 

The  fullowing  iiitei*loctitor  wm  pronounced  by  I 

Court  i 

"  In  respect  thiit  no  question  as  to  appn^liating  or  r^«POl 
the  settlements  of  hU  lather,  Ii<j!M?rt  Threahie,  jirif^ea  and 
preaetit  action,  Hecal  the  findini^  on  that  stihjwt  coroi 
in  the  reel  aim  ini?  note  for  the  pursuer,  and  to  that  eatJ 
the  interlocutor  reclaimeil  ag^iiiist :  Kefu       ' 
clEuming  note  for  llolK?it  Threshie^s  tii 
finding  relative  to  the  sum  of  £150  paid  , 
or  Dalzell :  Rec^d  the  said  finding,  antl  rep- 
said  David  Scott  Threshle  for  a  oorre?p*»ndii 
the  interlocutor  reclaimed  against  to  that  exteia  ;  mni  ftimt    _ 
cauijic  to  the  L<inl  Ordinary,  to  proceed  therein  as  lie  *biQ"* 
fit,  and  find  no  exjicnses  due  to  cither  party/* 

Pursuer*B  Authorities, — M*Queen,  auth   Jaiiii*ry  l«31t 


.3  J 


9th  March  1832.  Wedderhum,  lith  July 
Anderson,  I8tb  .July  1729  ;  Diet.  6390.  Doi 
bcr  1843, 

Ijfird  fh-dinatj,  Wixnt—AcL  Rutltptftjrtl,  Pr 
Dliphant,  W.S.,  A^jntuM 
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12^  February  1845. 

First  Division.— (J.C.) 

No.  100. — Ja3ies  Stevenson,  Claimant,  i\  William 

MoNCRiEFP,  Claimant 

Roup — Sale — ^Ranking  and  Sale — Proof— ^  party  who  hadpur- 
cAased  a  liftrtnl  right  in  an  entailed  estate  which  was  sold 
under  a  process  of  ranking  and  sale,  the  articles  of  roup  in  which 
pave  him  right  to  "  the  rents  of  the  estate  falling  due  from  and  after 
ths  term  of  entry**  viz,,  Martinmas  1843,  but  who  averred  and 
offered  to  prove  that  it  was  the  intention  of  the  common  aaent,  who 
nadorepared  the  articles  of  roup,  that  the  purchaser  should  have  right 
to  cil  the  rents  payable  after  Martinmas  1 843 — Held  1.  that  it  was 
incompetent  to  control  ths  articles  of  roup  by  any  alleged  commun- 
ings with  or  written  communications  from  the  common  agent,  either 
prior  or  posterior  to  the  approval  of  the  articles  of  roup  by  the 
Court ;  and,  2.  that  the  purchaser  had  no  right  to  tKe  rents  of}  842, 
though  conventionally  payable  after  Martinmas  1843. 

The  liferent  right  of  Robert  Anstruther,  Esq.,  in  the 
entailed  estate  of  Caiplie  and  Thirdpart,  was  exposed 
to  sale  in  July  1840,  at  the  upset  price  of  £28,548. 
17s.  4d.,  under  deduction  of  £9800,  being  the  value 
of  an  annuity  of  £1000  due  to  Lady  Anstruther  out 
of  the  lands.  It  was,  inter  alia,  declared  by  the  articles 
of  roup,  that  the  entry  of  the  purchaser  should  be  as  at 
Martinmas  1839,  and  that  he  should  have  right  to  the 
rents,  &c.,  of  the  estate  payable  for  and  in  respect  of  crop 
and  year  1840,  and  the  rents  that  should  become  due 
and  payable  in  all  time  thereafter.  The  purchaser  was 
to  be  freed  of  all  public  burdens  at  and  preceding 
the  term  of  entry^  but  was  taken  bound  to  pay  Lady 
Anstruther's  annuity,  the  first  half-year's  payment  be- 
ginning at  3d  July  1840.  No  offerer  appeared,  and  an 
appeal  having  been  entered  to  the  House  of  Lords 
against  the  warrant  of  sale  and  other  interlocutors  in 
the  ranking  and  sale,  wliich  was  not  disposed  of  till 
1843,  a  fresh  warrant  of  sale  was  obtained,  and  the  life- 
rent right  was  exposed  to  sale,  and  purchased  by  James 
Stevenson,  commission-agent  in  Edinburgh,  on  20th  De- 
cember 1843.  This  sale  took  place  under  additional 
articles  of  roup,  which  varied  from  those  upon  which 
the  subjects  had  been  originally  offered  for  sale. 

By  the  articles  under  which  the  sale  took  place,  it 
was,  inter  alia^  stipulated, 

"  The  purchaser  shall  have  right  to  the  rents  of  the  said  lands 
and  estate  falling  due  from  and  after  the  said  term  of  Martiu- 
roas  1843,  and  shall  be  bound  to  pay"  the  annuity  to  Lady  An- 
struther **  at  and  after  the  3l8t  day  of  July  1844 ;  and  he  shall 
also  be  liable  for  the  cess  or  land-tax  becoming  payable  at  and 
after  the  25th  day  of  March  1844,"  and  all  other  "  public  and 
parochial  burdens  filing  due  at  and  after  the  term  of  Whitsun- 
day 1844." 

The  term  of  entry  was  Martinmas  1843. 

In  May  1844,  an  action  of  multiplepoinding  was  raised 
in  name  of  Robert  Duncan  and  others,  the  tenants  in 
the  lands,  and  of  William  Duncan,  the  tenant  in  the 
Troustrie  Lime- Works,  against  the  purchaser  of  Mr  An- 
struther's  liferent,  and  !Mr  William  Moncrieff,  who  had 
l>ecn  appointed  judicial  factor  on  the  estates  in  the  rank- 
ing and  sale.  Both  of  these  parties  appeared  and  claimed 
the  fund  in  medio,  which  consisted  of  one  half-year's 
rents  of  the  lands  for  crop  1843,  payable  by  the  leases 
at  Whitsunday  1844,  and  of  a  whole  year's  rent  of  the 
Troustrie  Lime- Works  for  the  year  from  Martinmas 
1842  to  Martinmas  1843,  payable  at  Candlemas  1844. 

Stevenson's  claim  proceeded  on  an  averment  that  Mr 
John  Murdoch,  S.S.C.,  the  common  agent  in  the  rank- 
ing and  sale,  and  a  committee  of  the  agents  for  credi- 


tors, had,  previous  to  getting  the  new  warrant  of  sale, 
come  to  be  of  opinion  that  it  would  be  advantageous 
not  to  make  the  purchaser's  right  to  the  rents  depen- 
dent on  the  date  of  his  entry,  or  with  reference  to  the 
crop  to  be  reaped  immediately  thereafter,  but  to  confer 
on  him  an  absolute  title  to  all  rents  whatever  falling 
due  after  the  term  of  entry;  that  the  alterations  on 
the  original  articles  of  roup  had  been  made  with  that 
intention,  and  upon  that  understanding ;  and  that  ac- 
cordingly, on  any  other  construction  of  them,  as  the 
rents  for  crop  1844  were  not,  by  common  practice, 
payable  till  Whitsunday  and  Martinmas  1845,  the  claim- 
ant would  not  only  have  to  lie  out  of  the  interest  of 
the  price,  but  would  be  in  advance  two  years'  burdens 
of  the  estates,  and  three  half-yearly  payments  of  £1500 
for  jointure,  before  he  could  draw  any  rent  whatever 
from  the  subject.  He  added,  that,  subsequent  to  the  sale, 
the  common  agent  had  admitted  that  the  articles  of 
roup  were  intended  to  support  his  claim  on  the  fund 
in  medio,  and  moved  for  a  diligence  to  recover  a  letter 
from  the  common  agent  to  the  agent  for  Mr  Moncrieff, 
and  his  reply  thereto. 

Stevenson  jofeacfecf^l.  It  was  the  6ona /cfc  purpose 
and  intention  of  the  common  agent,  acting  under  the 
advice  of  the  committee  of  agents  for  creditors,  and  it 
is  the  true  construction  of  the  articles  of  roup,  to  confer 
on  the  purchaser  the  right  to  receive  all  rents  falling 
due  after  the  term  of  Martinmas  1843,  without  re- 
ference to  the  crop  or  year  in  respect  of  which  they 
were  payable.  2.  The  original  articles  of  roup  were 
altered  for  the  express  purpose  of  carrying  such  inten- 
tion into  effect ;  and  the  new  and  amended  articles,  by 
a  fair  and  proper  construction,  sufficiently  import  the 
right  to  the  rents  claimed. 

^loncnoS  pleaded — 1.  As  the  rents  in  question  did 
not  fall  due  after  the  term  of  Martinmas  1843,  the 
purchaser  can  pretend  no  right  thereto  under  the 
terms  of  the  articles  of  roup,  and  the  claimant,  as  judi- 
cial factor,  is  entitled  to  uplift  the  same.  2.  The  effect 
and  import  of  the  articles  of  roup  can  only  be  deduced 
from  a  sound  legal  construction  of  these  articles  them- 
selves, and  cannot  be  in  any  degree  affected  or  control- 
led by  the  alleged  intentions  or  opinions  of  parties  ex- 
pressed extrajudicially. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

*^  I9th  November  1844.— ^e  Lord  Ordinary  having  resumed 
consideration  of  the  revisdd  minutes,  and  advised  the  same,  with 
the  claims  for  William  Moncrieff  and  James  Stevenson  respec- 
tively. Finds  that,  on  the  20th  December  1843,  the  liferent 
interest  of  the  heir  of  entail  of  the  estate  of  Thirdpart  was  ex- 
posed to  sale  under  authority  of  this  Court,  and  that  the  claimant, 
James  Stevenson,  became  purchaser  thereof :  Finds  that  the  said 
sale  took  place  under  regular  articles  of  roup  prepared  under 
the  authority  and  sanctioned  by  the  Court,  and  me  said  articles 
were  binding  alike  on  seller  and  purchaser  :  Finds  that  the  pur- 
chaser's term  of  entry  was  thereby  declared  to  be  Martinmas 
1843,  and  that  the  articles  expressly  bore  he  should  have  right 
to  the  rents  of  the  said  lands  and  estate  falling  due  from  and 
alter  the  said  term  of  Martinmas  1843  :  Fii^s  that  the  rents 
j  now  in  question,  although  conventionally  payable,  partly  at 
Whitsunday  1844,  and  partly  at  Candlemas  1844,  are  for  a  half- 
year's  rent  of  the  crop  of  the  lands  for  the  year  1843,  and  for 
tlie  rent  of  lime  works  from  Martinmas  1842  to  Martinmas 
1843,  and  that  neither  of  these  sums  were  rents  legally  fidling 
due  after  the  term  of  Martinmas  1843,  the  said  term  of  entry, 
but  were  applicable  to  possession  prior  thereto,  and,  conse- 
quently, that  the  same  do  not,  under  a  sound  legal  construction 


of  tbc  artlclM  of  roup^  which  form  the  parchiser's  title,  belong 
to  liim  :  Finds  that  it  is  3ncomp*Jt4'nt  to  control  or  modify  the 
c^nstnictiiiii  of  tho  aaid  articlcfi  of  roup  by  anj  alLeged  eorii' 
mtiQinjja  wit^  or  written  commimications  froni^  the  common 
*^'nt  in  the  rankinj?  tmd  salti,  or  Jinf  other  party,  cither  prior 
to  the  appro  ml  of  the  said  artiL^les  of  roup  by  the  t'ourt,  or  by 
any  declaniioDfl  as  to  the  meaning  and  intention  thereof  fttibsj* 
qucDl  thereto;  and,  therefore,  refuses  the  motion  of  the  said  Jamei 
SteFenaon  for  a  diligicTJCC-,  and  dismi^isofl  his  claim  :  lianks  and 
prefer*  the  said  William  l^loncrii-ff  in  tonna  of  Ida  claim  in  the 
original  process  of mukipkp<undinj^,  anit  decerns;  Finds  the 
said  James  Stcven*on  liable  in  tlw?  e^ijensee  of  this  t^)inp**tition  ; 
ari»poixits  an  accownt  thereof  to  be  lodgetl,  and,  when  given  in, 
remits  the  game  to  the  auditor,  to  tai  and  rcijort," 

Stevenson  reclaimed ;  but  the  Court  adiiered  to  tbe 
interlocutor  of  the  Lord  Ordinarj,  with  additional  ex- 
penses. 

Authorities  hr  Stevenson. — Tait  on  Evidence,  p.  226,  and 
ititbonties  there  (|uoted.  Fojniey  r.  Lord  Melville,  Feb.  IB62  ; 
M,  12,30S,  Lawson  i\  Murray,  10th  Feh.  18^9  ;  7  S.  and  D.  p, 
380,  Stewart  t\  Fergusson,  27th  Feb.  1841  ;  3  D.  B.  and  M. 
6 98 .     Ac t  of  8ed emu  t  I  Uh  J uly  1794,     2  Bel V»  Com.  226. 

Awlhoritics  for  Moncrieff:— 2  Er^k.  9,  §  64.  Gordon  c. 
Hughes  and  IFaniilton,  1  Sth  June  1815;  ilouae  of  Lord^.  Stew- 
art V.  Stewart,  29  th  Januarv  1833  ;  11  Shaw  327.  Lang  i\  Brace. 
7th  July  IS32;  10  Shaw,  p.  777. 

Lord  Orthnart^,  Robertaon,— Ar  Mr  SUrrnsotu  Rutlicrfiird, 
Marsliail-  R.  Ilouie,  ^.S.C,  AifmL—For  ^Ur  Mmcrifjf,  Q.  G. 
Bell,  Moncrieffj  W,  AliickOTile,  W.S^  Aff^t,—W.  Oeri:.'^ 
fJ,C,] 

I2ih  Febniary  1845- 
Fiaar  DiviBiosf,— (J.C.) 

No*  101. — ^The  Nation  At  Bank  of  Scotland,  Suspen- 
dersy  V.  A.  and  G.  Bdglk,  Bejr/Myfuienis. 

Tnjiit— Bond  and  Disposition  in  Security— Redemption,  Power 
tf-^Ctitmn  trustees  frrtt  truM-fundx  m  a  bond  md  di^msition 
IJ1  M«cuH%  whiiik  nywlained  a  decfanttion  that,  in  a  mrtkular 
tvtHi,  "  it  ^aU  mi  Iv  hw/ul/or  the  Jtaid  trusUe^^  to  upitj^  receive 
or  dt^chttrge^  a  p<trtkufar  jmrtion  of  those  fund^,  *'  withaui  the 
goynf  ^/ thepermn^  therein  interesh^'*  tofnf!  oftrhom  trrf^  prr^ 
*^^  ^?Z'^*  ^^'^  ^"'^  Aij^persr,  contained  an  i/Tttlttiifed  ftow^r 
«f  fiedMdon,ntt  cifHgiffnati&n  %  the  debtor  (n  mraner  provided 
?  Jr  J  ^"^^^^  having  occitrred,  Qnd  the  debtor  hatina 
thereaJUrpaid  ftp  the  debt,  end  ret-fi^ed  aformitl  dinrhnyfje  fram 
the  truittees—Circfimntane^^  in  wfiirM  hrbl,  diut  such  pftyment  it'a* 
ciitrtttlg  muffc,  and  that  tU  discharge  h^  the  trustees  was  valid 
and  comp^enL 

This  was  a  suspension  hy  tlie  National  Bank  of 
Scotland  of  a  threatened  eharge  hy  Arcliibald  Bogle, 
Esquire  of  Gilmorehill,  and  George  Bogle,  Esquire  of 
Roscbank,  arising  out  of  the  following  circumstances. 

Hugh  Bogle,  Esquire  of  Calderbank,  and  Robert 
Bogle^  Esquire  of  Gilmorebill,  both  now  deceased, 
were  equal  proprietors  pro  tndiviso  of  a  pn^perty  in 
Queen  Street  of  Glasgow.  Robert  Bogle  died  in  182  U 
leaving  a  trust-disposition  and  settlement,  wherebjr  he 
conveyed  in  t^vour  of  certain  per^uB,  and,  inter  uUm^ 
of  Mra  Bogle,  his  wife,  now  decoa^d,  and  of  William 
Hamilton,  merehant  in  Glangow,  m  trust,  bia  whole 
estate,  heritable  and  moireable,  with  full  powers  of  sale, 
and  alBo  with  power  to  assume  a  new  trustee  upon  the 
deatb  or  resignatbn  of  any  of  their  number.  The 
trustees  were  directed,  after  payment  of  debts,  to  lend 
out  the  sum  of  £16,000  **  upon  good  heritable  f^ecurity," 
to  be  taken  to  the  widow,  Mrs  Bogle,  in  liferent ;  and 
further,  to  convey  the  fee  of 

*'  £mm  of  the  said  Bum,  after  the  dec«ae4>  of  my  mid  wife,  to 
Bneh  of  «iy  children  or  their  deacendantfi  a«  my  Raid  wife  shall 
appoint  by  her  last  will  or  any  oth^r  dcod  which  ihc  may  exe- 
cute/' 


The  truster  provided  that  Archibald  Bogle,  hiiel4e« 
son,  might  either  share  equally  with  the  younger  ^ 
dren,  or,  under  burden  of  certain  provisioui  in  liMv 
favour,  accept  the  residue  of  tJie  trust-estate,  kt^ 
bald  Bogle  prefen^d  the  btter  alternative,  andaeo(id. 
ingly  made  up  titles  to  the  lands  of  Gilmoreljill  ui 
others,  and  also  to  his  father^e  /?n>  mdmmhMd^ 
Queen  Street  property, 
j  The  accepting  tni&tees  of  ibe  late  Mr  Bo^  lolih 
quently  assumed  Archil>ald  Bogle  as  a  tru&tee;  mi4 
thereailer,  in  fidfilmont  of  the  in^tmctionn  a*  to  ik 
sum  of  £1(1,000  to  be  liferented  b}-  Mi^  liogK  tk 
trustees  agreed  that  it  should  remain  in  AnrliltiU 
Bogle's  bands,  upon  bis  granting  a  bond  and  di^^josi* 
tion  in  security  for  its  amount,  Mr  ArdiiUdil  Baste 
accordingly  executed  a  bond  and  disposition  tu  wcwntr, 
dated  TlA  November  1824,  and  proceeding  on  theial', 
rative  of  bis  father*s  tmst-deed,  aiid  that  be  had  b» 
allowed  to  retain  the  £10,000  in  tbe  mean  time,  wkre^sr 
he  bound  bimj^elf  to  pay  to  Mrs  Bogle,  as  an  indiTidid, 
in  bferent,  and  to  the  trustees  or  their  as&iguees  10 !«, 
but  in  tnist  always,  ''  tbe  sum  of  £1C,000  at  the  vsm 
of  Martinmas  1825,*'  with  penalty  and  interest 

In  reference  to  tbe  sum  of  £6000,  being  thatporti« 
of  the  said  sum  of  £16,000  of  which  tbe  fee  was  pruiiM 
under  the  trust-deed  of  the  deceaaed  Robert  l%lc,  t» 
be  paid  to  tbe  nominees  of  Mrs  Bogle,  the  londl  mi 
disposition  in  security  declared, 

"  aa  it  is  hereby,  in  terms  of  the  said  trust-diaposition  tiki  W 
of  aettletnent  of  the  said  Robert  Boprle,  providLd  and  ik«M, 
that  the  fee  of  the  sum  of  £S0OO,  part  of  the  said  siim  of  £\  %m^, 
ihall,  afUr  the  decease  of  the  said  Jlargaret  B<ib'k\  be  pjiMi 
to  Buch  of  Aer  ehildren  or  their  deseendanti  as  slu*  Flmit  ^^pid 
by  her  la»t  will  or  any  other  deed ;  and  in  caae  abc  Ehall  M  W 
make  anjr  appointment  of  the  fiaid  mm  of  i:6«00»  the  mm  iiH! 
become  part  of  the  residue  of  the  eatatea  of  the  said  BeM 
Bogle," 

And  it  was  farther  expressly  provided  that, 
"  in  the  event  of  the  eaiil  Margaret  Bople  making  smdnpfwitf- 
ment,  it  shall  not  be  lawful  Ibr  the  said  tru8ttH»a,  aiW  ibc  doA 
of  the  said  Margaret  Bogle,  to  uplift,  ivceive,  or  dlsdniie  ill 
Aaid  sum  of  £G(k;)0,  without  tlie  consent  of  tbe  perioai  orpnff 
interested  therein."  i 

This  la^t  declaration  did  not  occur  in  the  dtipori&nt 
or  in  any  subsequent  clause  of  the  deed. 

In  securitj  of  this  sum  of  £16,000,  Air  Bo^tr  di*- 
poned  to  Mrs  Bogle  in  liferent,  and  to  the  tniStMS  to 
fee,  his  lands  of  Gilmorehill  and  others,  ^d  bia  fn 
indiviso  half  of  the  property  in  Queen  Street,  Tbm 
subjects  were  declared  ix'deemable  by  bim,  and  Imhdti 
and  assignees,  from  the  trustees, 

«  bj  our  making  payment  to  tlicm,  within  the  n       '  "    l  (*|_ 
in  Gliisjjrnw,  between  the  hours  of  one  and  two  gr^ 

eiwe  of  their  abpencc  or  refusal  to  accept,  by  coi:  .^. ,.  a^ 

haudft  of  any  other  responsible  banking  company  in  Ula^o»il 
the  time,  to  be  made  forthcoming  at  the  peril  of  ihe  cm^f^ 
of  the  said  principal  sum  of  £16^000,  with  the  interesl,  kc^im 
thnreon,  ali,  whole  and  together  in  one  sum,  at  the  term  of  Mtf- 
tinmafl  1 82:1,  or  at  an^^  tehn  of  Whitannday  or  U  artinnuw  itaif- 
afti^r,''  upon  prcmoniticm  to  the  trustees  or  tla>ir  makum 
"  upon  payment  or  consignation  of  which  mmn  i-n  i-ud  ^ 
ponees  and  their  foresaid  9  shall  lie  obliged  ii.  ■.■.Ik* 

liver,  at  our  expense,  all  writlnga  necessary  for  _  ikv 

of,  and  rcinveiting  me  and  my  foresaids  ia  the  taid  j^ut^^^ct^  ^ 
the  most  ample  manner  And  form/^ 

The  deed  then  declares, 


j^ 
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foresaid  cUnse  of  leyersion  shall  thenceforth  ipto  facto  become 
Toid  and  null." 

In  which  case  !Mr  Bogle  disponed  the  subjects  to  the 
trustees,  heritablj  and  irredeemably,  that,  without  his 
consent  or  intimation  to  him,  they  might  be  sold  by 
them ;  and, 

**  in  which  erent,  my  said  disponees,  and  their  foresaid,  are  here- 
by specially  empowered  to  receive  and  discharge  the  price,  and 
to  grant  dispositions  and  all  other  writings  necessary  for  con- 
veying the  said  subjects  to  the  purchase  or  purchasers,**  &c. 

and  to  apply  the  price  in  payment,  in  the  first  place, 
of  the  £16,000,  and  of  the  remainder  to  the  respon- 
dent Archibald  Bogle ;  and  there  was  a  declaration, 

*<  that  the  purchaser  or  purchasers  of  the  said  subjects  shall  not 
be  bound,  nor  have  right  to  see  to  the  application  of  the  price 
thereof,  but  shall  be  bound  to  pay  the  same  to  my  said  dis- 
ponees, or  their  foresaids,  whose  receipt  shall  be  sufficient  exo- 
neration for  the  same." 

Upon  this  deed  infeflment  followed.  The  term  of 
Martinmas  1825  elapsed  without  any  part  of  the  loan 
being  repaid;  and  Mrs  Bogle  subsequently  died,  on 
2d  May  1833,  leaving  a  deed  of  appointment  and  set- 
tlement, dated  in  1829,  whereby,  on  a  narrative  of  her 
husband*s  settlement,  and  that  the  trustees  had,  under 
the  powers  in  that  deed,  and  at  her  request,  appropri- 
ated £3000,  (being  half  of  the  said  sum  of  £6000,)  in 
the  purchase  of  a  house,  the  titles  of  which  were  taken 
to  her  in  liferent,  and  to  the  trustees  in  fee,  she  dis- 
poned the  house,  as  equivalent  to  £3000  of  the  £6000, 
to  her  son  Archibald  Bogle,  and  the  other  £3000,  in 
certain  proportions,  to  her  other  sons  and  daughters 
in  liferent,  and  to  ^eir  children  in  fee. 

The  trustees  alleged  that  the  loan  had  been  paid  up 
by  Mr  Bogle,  between  1836  and  1838,  though  no  formal 
discharge  had  at  that  time  been  granted  to  him  for  the 
payment. 

Thereafter,  in  1841,  Mr  Archibald  Bogle  and  Mr 
George  Bogle  of  Rosemount,  entered  into  missives  of 
sale  of  the  Queen  Street  property  to  a  Mr  Smith  of 
Glasgow;  but,  in  consequence  of  objections  by  him 
to  the  tide  of  Mr  Archibald  Bogle,  the  Messrs  Bogle 
raised  a  summons  of  declarator  and  implement  against 
Smith,  Messrs  William  Hamilton  and  Archibald  Bogle, 
as  trustees  of  the  late  Robert  Bogle,  and  the  whole  of 
the  deceased  Mrs  Bogle's  sons  and  daughters,  and  the 
children  bom  to  them,  and  against  the  tutors  and  cura- 
tors of  such  of  them  as  were  minors,  in  so  far  as  they 
were  interested  in  the  £6000  referred  to  in  Mrs  Bote's 
deed  of  appointment,  in  which  the  Messrs  Bogle,  on  the 
reasons  stated  in  defence  to  the  present  suspension,  con- 
cluded for  decree  of  declarator  and  implement.  The 
summons  was  called;  Mr  Smith  became  bankrupt;  his 
trustee  declined  to  sist  himself,  and  none  of  the  other 
parties  appearing,  decree  in  absence  was  pronounced. 

In  April  1844,  Mr  William  Hamilton  and  Mr  Archi- 
bald Bogle,  as  lihe  late  Robert  Bogle's  sole  surviving 
trustees,  in  consideration  of  payment  of  £16,000  and  in- 
terest, executed  a  formal  deed  of  discharge  and  renun- 
ciation of  the  encumbrance  over  the  lands  of  Gilmore- 
hill  and  others,  and  the  pro  indiviso  half  of  the  Queen 
Street  property,  in  favour  of  Mr  Archibald  Bogle,  which 
was  duly  recorded  in  the  Register  of  Sasines  and  Rever- 
sions. 

In  May  1844,  Mr  Peter  White,  accountant  Glasgow, 
on  behalf  of  the  National  Bank  of  Scotland,  agreed, 


by  missives  of  sale,  to  purchase  from  Archibald  and 
George  Bogle,  as  equal  proprietors /^rotru^rtniso,  the  said 
Queen  Street  property,  for  £7500,  and,  inter  alioy  the 
sellers  bound  themselves  to  give  a  good,  clear,  and 
valid  title  to  the  property. 

The  National  Bank,  conceiving  the  tide  of  Archi- 
bald Bogle  objectionable,  though  admitting  George 
Bogle's  title  to  be  free  from  exception,  presented  a  note 
of  suspension  of  a  threatened  charge  for  payment  of  the 
price  of  the  property,  and,  pending  the  discussion  of 
the  question,  consigned  the  price  in  the  Royal  Bank. 

The  suspenders  pleaded — ^The  title  offered  is  excep- 
tionable, inasmuch  as  the  power  of  redemption  in  the 
bond  and  disposition  in  security  in  favour  of  Robert 
Bogle's  trustees,  having  been  granted  only  for  a  limited 
period,  and  not  having  been  exercised  vrithin  that  pe- 
riod, and  there  ha^ang  been  an  a^lute  conveyance 
to  the  heritable  creditors  in  the  event  of  the  subjects 
not  being  redeemed  within  that  period,  the  right  of  fee 
passed  to  the  heritable  creditors,  viz.,  the  persons  to 
whom  the  fee  of  the  sums  provided  in  Mrs  Belle's  deed 
of  nomination  was  destined,  and  it  is  necessary  that 
they  should  concur  in  a  conveyance  to  the  suspenders ; 
that  such  consent  and  concurrence  could  not  be  ob- 
t^ned,  as  the  fee  of  these  sums  was  destined  to  persons 
who  might  be  still  nascituri ;  that  the  decree  in  absence 
against  Smith  and  others  was  of  no  effect  with  regard 
to  them  or  the  minors,  or  in  fact  any  of  the  benefi- 
ciaries, as  it  might  be  opened  up  any  time  within  forty 
years  from  its  date ;  and  that  the  title  offered  was  not 
a  good  title. 

The  respondents  pleaded — ^Mr  A.  Bogle's  payment' 
of  the  debt  was  sufficient  to  extingubh  the  debt  and 
encumbrance  on  the  subject  disponed  by  the  respon- 
dents; the  declaration  prohibiting  Bogle's  trustees  to 
discharge  the  £6000,  in  the  event  which  had  occurred, 
had  been  introduced  into  the  bond  and  disposition 
per  incuriam ;  and,  at  all  events,  as  it  did  not  qualify 
the  dispositive  and  other  essential  clauses  in  the  deed, 
it  was  not  sufficient  to  prevent  the  disencumbrance  of 
the  estate.  The  estate  was  disburdened  both  by  the 
decree  of  this  Court  and  by  the  deed  of  discharge  and 
rennnciation  executed  by  the  late  Mr  Robert  Bogle's 
sole  surviving  trustees,  in  re^ct  of  the  debt  being 
repaid. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  I9th  Jtdy  1844. — In  respect  of  the  foregoing  signed  minuie, 
the  Lord  Ordinary  holds  the  record  closed ;  and  of  consent,  and 
in  respect  this  process  relates  to  a  question  of  title  to  heritable 

Sroperty  sold  with  entry  at  Whitsunday  last,  on  which  it  is 
esirable  that  the  decision  of  the  Court  be  pronounced  with  the 
least  possible  delay;  and  it  having  been  impossible  to  hear 
parties'  procurators  on  the  record  at  this  late  period  of  the  Ses- 
sion, at  the  joint  requisition  of  the  parties,  appoints  them  to 
Srepare  and  lodge  cases  upon  the  whole  cause  bv  the  first  box- 
av  in  the  vacation,  the  same  to  be  interchanged,  seen,  revised, 
printed,  and  re-lodged,  by  the  second  box-day ;  and  makes  great 
avizandum  therewith  to  the  Lords  of  the  first  Division  of  tfa« 
Court;  and  grants  warrant  upon  the  keeper  of  the  Inner- House 
rolls,  upon  the  production  of  both  or  eiUier  of  the  said  printed 
revised  cases,  to  enrol  the  same  in  common  form." 

At  advising. 

Lord  Fulkrton  absent. 

lA)rd  Jeffrey. --1  am  on  the  whole  satisfied  that  this  so^pcnsioh 
must  be  refused.  The  bond  undoubtedly  is  an  odd  sort  of  in- 
strument.   But  when  we  look  ta  its.  ^^fl^^fiV^Pf?)  1^9)^ 


would  be  Borry  to  see  contra!  leil,  I  con  our  in  t!ie  jvsmU  of  the 
TvgpfHidcntfi"  ari:ument.  In  tlie  first  |jliicts  with  rcganj  to  tlie 
p^o^isic>n  !n  qtit^stion,  h  k  extra*>Fdin!iry  tJiiit  uncJi  piYJviaiuii 
Klioiitd  Ijc^  iiiiitk*  f(ir  the  prott'Ction  of  tbo  b(.mt?flcmni.-a  ti:ini«l  by 
the  widow,  wiiiJe  lE  docs  not  apply,  and  no  ^in^ilar  provision  la 
maili*  for  iho  protection  of  the  other  beneficmries.  Then,  in 
icatlieriiifr  the  real  me;inriig  of  tho  proiisjon  (ao  far  as  that  C4in 
T»e  dont*)  I  look  to  tliti  essential  clauses.  1  find  tlmt  there  h  a 
riirht  of  rtnk^mption  at  nny  term  of  ^lartinnias  or  Wliitaunday. 
Tlu'r^  is  no  ilonbt  some  a^-kwardne^s  in  t!ie  expression  of  tins 
clause  ;  but  it  is  important  as  to  the  power  of  rerlemption  v*liich 
it  confers.  It  declares,  howx-ver,  tliat,  alU-t  the  kpue  of  the 
first  jear^  the  ri^'ht  of  reversion  almll  become  void  and  null, 
though  there  is  conferred  Immeiliately  before  a  pover  to  retleeni 
at  any  time.  Thia  apparent  limit  which  U  put  to  the  power  of 
reversion  nt  the  end  of  the  first  year,  reicrs,  i  think,  merely  to 
the  limitutioRS  on  tlie  jjower  of  salu  by  the  trui^teee  ;  for  either 
party,  I  a[ipreliend,  wi?re  entitled  to  put  an  end  to  the  loan.  It 
cannot  be  doubter  1  that^  if  the  tnijstees  had  Kold  under  the  pover 
of  sale  iji  the  bond,  whieh  they  are  not  by  any  provision  pre- 
vented from  dying,  tlje  £6000  must  Imve  been  paid  up*  And 
then  it  is  eertjiiu  that,  by  couaignatlon,  the  estate  of  the  debtor 
m'lf^hi  have  been  diseharged  of  this  constaaU  Hen.  1  make  those 
remarks  to  shew  that  I  see  no  limitation  whatever  on  the  fwirt 
of  the  Iwrnowcr  to  liberate  Uh  estate.  The  deelamtion,  I  ap- 
prehend, to  be  a  mere  lestrietion  on  the  lenders.  The  original 
provision  in  Mrs  Bogle'*  trust*settlement,  that  £3000  of  thii 
£mM  may  be  investet!  in  tiie  purehasc  of  a  house^  is  soraewliat 
remarkable ;  beeausei  if  tliat  investment  was  made^  the  re- 
Btrietion  was  departed  from.  I  think  the  declaration  is  capable 
of  being  read— and  it  is  the  only  way  in  which  it  can  be  road 
reaaonably— aji  a  mere  rt^striction  on*  t lie  voluntary  aetj  of  the 
trustees,  and  d<ses  not  limit  the  ri^lit  of  redemptiotj,^*'  It  shall 
not  be  in  the  power  of  the  truatet^s,  it  is  declar^Hl,  "  to  «/^^{/i" 
that  Uj  by  tlieir  own  voUtntary  act  or  movement,  and  thereaher 
"receive  and  diseharL^-*'  tJtt"  sum  in  the  bond.  I  cannot  read  this 
provision  as  inlurtVriujz  \^ith  the  cardhial  right  of  the  debtor 
to  pay  up  the  tk  br,  nnd  ri-liL^vt^  his  property.  1  am  not  sure 
ihat  the  deetl  ext^cuteil  Ity  Mrs  Ilojifle  dcx's  not  clear  aw  ay  tliv 
difficulty  to  whicli  this  clause?  gives  risu  x  because,  (L)  'lids  was 
a  clause  introduced  f.r  pmprin  moUt  of  her  in  her  ehariicter  as  a 
trustee  ^  and  I  do  not  see  how — on  the  maxim  utturnqtiixif^te  rc- 
saldtiff  eofietti  motio  quo  aii/ifjatur — the  }mrty  who  introduce^l  this 
provision  could  not  withdraw  it ;  and  it  seems  that  she  did  so, 
by  having  requested  the  truslt^s  to  spend  £.1:>()0  of  it  hi  t!ie 
parehase  of  a  house,  whicli  sheivus  allowed  to  do  by  Mr  Bogle's 
trust-deed,  and  whicli  slit'  mi^ht  have  eonsideretrn  better  in- 
vestment. But,  (2.)  sn4  independently  of  the  abstract  ques- 
tion as  to  her  power  of  altering  the  provision  in  question^  this 
■was  a  mere  prmhf/ittm  for  the  benefit  of  the  persons  constituted 
by  her  deed  of  ajipolntment.  I  do  not  see  how  these  bene- 
ficiaries could  quarrel  with  tins  reasonable  quntlficatiou  of  tlieir 
nominatioQ  ;  and,  in  reality,  they  have  no  substantial  interest 
to  do  so.  But  the  main  ground  of  mv  decision  is,  that  the  de- 
claration was  merely  intended  to  limit  the  riglit  of  the  tn^tees, 
by  ptcventing  them  voluntarily  from  uplifting  the  sum  securetl 
on  the  property'  in  question,  and  not  to  restrict  the  power  of 
the  borrower  to  redeem.  I  do  not  think  the  decree  of  de- 
clarator in  absence  would  liave  prevented  the  susftt  naion  frptu 
being  passed,  had  that  seemed  wivisable  on  other  grounds. 

Lord  MQf^keHzk.-4  agree  with  your  Loniahip.    It  is  certain 
that  thett}  IS  an  unlitniteil  power  of  consignation  by  the  debtor 
under  the  bond  and  disposition  in  security  in  question  to  the 
effect  of  extmgitishinpr  the  debt.    Hut,  if  so,  how  can  it   be 
mMntained  that  the  debtor  cannot  insist  on  the  trusteei*  re-    ' 
ceiving  payment  of  the  debt.     U  it  to  be  said^for  there  must    I 
be  a  consistent  construction  of  the  deed— that  the  debtor  had     i 
nothing  for  it  but  to  consign  the  money  In  bank,  where  it  must 
remain  for  ever,  the  trustees  never  liavins:  power  to  touch  it : 
for  the  case  h  really  much  the  same  when  the  consent  of  per- 
ions  nwtf'ittfri  is  to  be  obtained.    Ksneb  was  held  to  Ik-  the  ctm- 
elruction  of  the  deed,  the  icjriotis  question  would  arise,  whether 
the  trustees  could  tie  up  their  hands  in  any  such  manner. 

I^miJustirf-GenfrfiK^l  arrive  at  the  same  result  with  yotit 
LonNhips.  The  declaTation  in  qnettion  is  inconsistent  with  the 
purposes  of  the  trust-di-CHh  And  we  find  traces  of  carelessness 
in  th-  preparation  of  this  clause  or  declaration  hi  the  lx>iid. 
Thus,  the  writer  of  the  Ixmd  epeaks  of  "  her  cJiildn^n"  instead 
Of  *'  Hiw'^  children,  in  referring  to  tlie  children  of  Mr  Bogle,  men- 
Honed  m  the  proriBionf  of  bis  tnist-di'^t  which  might  hare 


produced  a  material  alteration.  This  ahews  that  the  wdUs  wu 
pn>ceeding  incautiously,  and  the  deelaratioo  muM  hnvect^nui 
per  im-firifim*  It  would  ieml,  as  Lord  Mackenzie  luui  iheviv  i£ 
construed  aeconling  to  the  «napcnders'  argumeuU  la  the  Dnit 
alksurd  results,  as  the  beucfidariea  under  it  ndi^t  not  tit  be 
known  for  fifty  years. 

The  Court  accorJJBgly  re/twe^thenoteof  suspcDtttt, 
and  found  the  suspenders  liable  in  espeiisea* 

Authorities  for  Suspenders,— Brown  v.  Cbevoe,  6th  Bit 
1332;  12  Shaw,  176,  Mitchell  i;.  lliomeou*!  iVastc^.  Suf; 
IS27;  G  Shaw,  135. 

Lortl  Ordinari/,  Wood*— For  Smpenders,  Solicitor  GtttM 
(Anderson,)  ^Marshallf  A*  Broun  ;  A,  W»  Uoldie,  W.S-.  A^ 
— Ff/r  Respojtdc^ts,  Kutherfurd,  Hector :  Uibaou  and  BfciK 


SehdJiKl 


im  Fthmar^  1845. 
FjRgT  Divi&tax* — (JX.) 
No.  102, — Mna  Liluas  Taylor  and  others^ 
and  A  dvocators,  v,  William  Hltcuisdn  and  i 

Vlamants  and  Iiesi>on(hnts. 

Stamp— A«rfgnation^ Statute  55  Geo,  IIL  c.  18I,  -^ 
Part  1 — A  tradesman  ^jmnicd  tu  j1,  i^nd  fn.,  a  firm  who  i 
creditor  A,  a  Utter  addrrjined  to  an  rmjflovfi\  in  the  ftAlowiati  | 
*^/a  addifion  to  the  order  hif  tm  wircfl  t^un  alrtttd^  /tMAof  I 
tent  of  £l(H}  m  fat^otir  u/A.  and  Co,,  ^oti  wdl  phatepa 
to  Omt  uarticja  £165,  ^  tkeht^t^nce  w^kA  moybfjavrnii 
Me  worhf"  ^t.     77iis  docitmeiit^  which  was  not  niatt^tcti  l„ 
Ih'iredU}  the  pat^i\%  rittdb^  thtm  to  tht  tradesman  a  €wiJ%#r— II 
thfif  tlik  wna  an  order  for  pu^t^nt  of  motif  tf  out  oj  ajMrliBl 
fun  ft,  tcliirh  miij/tt  or  mitjht  not  bt  m*aUabie,  and  thit,  J"     *   ^ 
ddivf^rtd  to  the  paif^es  natntd  rhertin^  it  was  Habit  tin 
andj  htiiifj  amtamptd,  could  not  bujudidally  looked  at 

Thomas  Buchan,  joiner,  Cowciuldens,  G! 
employed,   in  tJie  yem-  1841,  by  Allan  Cuthb 
accountant   there,   to   execute   certain    wrij^lit 
Vanous  pajments  to  account  of  I  he  work  wer 
by  Cutlibert.son    to    But^han.     Buchan    siil 
Imnded  to  3Iessr3  WilHani  Hiitchigon  and  Conip 
tiniWr-mercliants  in  Glusgovv,  (to  whom  lie  had  incun 
a  large  account  for  liimbhinfrs  of  wood  and  utlier 
ttirittla,  for  the  ptiqioses  of  ihe  work  ou  whkdi  be  ^ 
employed,)  an  order  or  assigtiatbnj  in   ihu  fumi  dt 
letter,  to  Mi*  Culhlertsoiij  which  was  in  iIk'  foliowiiii 
terms; 

**  Glasffow 

"SiUj — ^In  addition  to  the  onler  b^  me  i,,.^,.  ^ 

hold  iQ  the  extent  of  one  hundred  pounds  in  favour  r^ 

William  liutdibou  and  Cooipnu3v  yon  ivill  i 

to  these  parlies  the  8uni  of  one  iiundred  and  ' 

or  the  balance  which  may  be  found  due  ms-  n^i  ■  i      - 1 

of  that  building  Bitimtediu  8auchiLhall  ^tl^1  r.  piv  ■  nil 

ing,  should  the  sann?  not  amoimt  to  the.H'  hjcus  xUiU  t|j 

cluirgc  will  be  binding  on  rae.    I  am,  Sir,  your  most 

aerrant*'  (Signed)  "THoKxaBi      

Tills  onlcr  or  assignation  Mr  CLitlil>erT^oti  ackm 
[edged  iiitunation  of,  by  Bubjoinitig  to  it  the  foUowiu| 
docquet ; 

*^  A  copy  of  the  abore^  alao  signed  by  llioiaai  BudaiOi  lid 
with  rae  on  the  23d  May  1842," 

(Signed)  "  AhUiM  Cvrmamm^^ 

It  api>eared  from  JMr  Cnthbtjrtson's  aceonnt  iJuiT,  fl 
IDlh  May  preceding,  a  |jaj^netit  of  £100  had 
nmde  to  account  of  Buohan^s  cliargeii.  On  thr  HiB 
October  following,  Me&sr.^  Ihttcliision  and  CoaipmJ 
acknowledged  that  they  liad  rewired  from  Mr  Cq^'* 
bcrtson 

*'  the  sum  of  £80  ttertiag.  fUrtber  tv^lc^cnrnt^iM  vuri^l  i 
of  tenetncnl  newly  ere0^tiB©dtb^  \mM  \0^Mm»eM 


f    T     li 
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Cambridge  Street,  due  to  Thomas  Buchon,  and  made  over  to 
us  per  letter  of  asslgmnent.*' 

In  the  mean  time,  Greorge  Taylor,  lather  in  Glas- 
gow, arrested,  on  13th  July  1842,  on  the  dependence 
of  an  action  at  his  instance  against  Buchan,  the  sum  of 
£50  in  the  hands  of  Mr  Cuthbertson.  In  this  action 
he  subsequently  obtained  decree  against  Buchan  for 
£35.  8.  0^.  William  Gillespie,  ironmonger  in  Glasgow, 
upon  the  dependence  of  another  action  against  Buchan, 
also  used  arrestments,  on  4th  November  1842,  in  the 
hands  of  Mr  Cuthbertson,  for  the  sum  of  £50.  In  this 
action  he  obtained  decree  against  Buchan  for  £36. 3. 2. 

An  action  of  multiplepoinding  was  thereafter  raised 
by  "Mr  Cuthbertaon  before  the  Sheriff  of  Lanarkshire 
at  Glasgow  against  Buchan,  as  common  debtor,  and 
against  Hutchison  and  Company,  Taylor  and  Gillespie 
— the  fund  m  medio  being  the  balance  due  on  Buchan's 
accounts,  amounting  to  £195.  1.  1^.  No  appearance 
was  made  for  Buchan,  but  claims  were  lodged  for 
Hutchison  and  Company,  Taylor  and  Gillespie. 

Hutchison,  in  virtue  of  the  order  or  assignation  from 
Buchan,  of  20th  May  1842,  claimed  to  be  preferred  on 
the  fund  in  medio  for  £265  as  its  amount,  under  deduc- 
tioQ  of  £80  paid  to  account  of  the  order. 

Taylor  having  in  the  mean  time  died,  Mrs  Lillias 
Taylor  and  others  sisted  themselves  in  his  room,  and 
claimed  to  be  preferred  primo,  and  Gillespie  to  be  pre- 
ferred secundo  loco,  on  the  fund  in  medio,  by  virtue  of 
their  arrestments,  and  objected  to  the  claim  of  Hutchi- 
son and  Company  that  the  order  or  assignation  in  their 
favour,  being  of  the  nature  of  an  order  for  money,  was 
unstamped,  and  linstampable,  and  was  consequently 
nidi  under  the  Stamp  Act,  and  that,  at  all  events,  it 
was  only  an  order  for  £165,  the  previous  order  men- 
tioned at  the  beginning  of  the  order  in  question  having 
been  p^d  on  10th  May  1842.  Hutchison  denied  that 
the  order  was  liable  to  be  stamped,  being  a  writing  in  re 
mercatoria,  and^maintained  that  it  transferred  the  right 
of  ci*edit  for  its  amount  to  them  from  the  date  of  its 
intimation,  and  that  that  amount  was  £265,  under  de- 
duction of  £80  paid  to  account  thereof.  They  gave 
no  account,  however,  of  the  order  for  £100  stated  in 
the  document  of  20th  May  1842  to  be  already  held  by 
Cuthbertson  in  their  favour,  but  alleged  that  the  pay- 
ment of  £100,  credited  in  Cuthbertson's  account  with 
Buchan,  as  made  on  10th  May  1842,  was  not  a  pay- 
ment to  account  of  that  order,  but  a  payment  made  to 
Buchan  himself. 

The  Sheriff-substitute,  and  on  appeal  the  Sheriff,  pro- 
nounced interiocutors  preferring  Hutchison  and  Com- 
pany primo  loco  on  the  fund  in  medio  for  the  balance  of 
£185  said  to  be  due  under  the  order  of  20th  May  1842, 
and  ranking  Taylor's  representatives  and  Gillespie  se- 
cundo and  tertio  loco,  according  to  the  priority  of  their 
arrestments. 

Talyor's  representatives   and    Gillespie   advocated 

these  interlocutors,  and  pleaded — >The  order  of  20th 

May  1842  is  a  document  liable  to  stamp-duty,  under 

*  the  55   Geo.  iii.  c.   184,  and  falls  precisely  under  the 

schedule  of  that  act,  part  1.  with  regard  to 

**  bflls,  drafti,  or  orders  for  pajrment  out  of  a  particulnr  fund, 
wbkh  OUT  or  may  not  be  available,  or  upon  whicli  any  parti- 
calar  oonoitioD  or  contingency  may  or  may  not  be  i>erfornK.d 
or  hqipen.*' 

SCOTTISH  JURIST. 


The  document  was  delivered  to  the  payee,  and  its 
terms  shew  that  it  was  for  a  definite  sum  of  money, 
viz.,  £165,  the  allusion  to  the  other  £100  being  merely 
descriptive  and  introduced  to  prevent  mistake.  That  it 
was  an  order  for  £165,  or  the  balance  which  may  be 
due  to  Buchan,  just  brings  it  within  the  denomination 
of  orders  on  a  fund  which  may  or  may  not  be  avail- 
able. And  besides,  cases  decided  in  England  shew 
that  it  is  enough  that  the  maximum  of  the  credit  trans- 
ferred in  favour  of  the  payee,  and  by  which  the  obliga- 
tion of  the  drawee  is  limited,  shoiUd  be  ascertained,  to 
bring  the  case  within  the  provisions  of  the  Stamp  Act. 
Hutchison  v,  Ileyworth,  9  Adolph.  and  Ellis,  375. 
Emly,  6  M.  and  S.  144.  Firbank,  1  B.  and  Aid.  36. 
The  case  of  Brierly  v.  M'Intosh,  1st  Jime  1843 ;  though 
it  may  at  first  sight  appear  to  be  opposed  to  these  cases, 
was  decided  entirely  upon  special  grounds. 

Hutchison  and  Company  pleaded — ^The  document 
dated  20th  May  1842  was  in  re  mercatoria.  It  was 
an  order  for  payment  of  an  uncertain  sum — ^the  balance 
due  to  Buchan.  It  is  impossible  to  tell,  from  its  terms, 
whether  it  was  an  order  for  £165  or  £265  ;  and  it  was 
not  in  the  hands  of  the  payee,  but  was  delivered  to  the 
debtor.  On  all  these  grounds,  it  does  not  fall  under 
the  Stamp  Act.  The  case  of  Brierly  is  quite  in  point, 
and  is  conclusive  of  the  present  case  ;  for  it  is  certain, 
from  the  terms  of  tbe  report  of  that  case,  that  M'Intosh 
was  vested  with  the  right  of  credit  to  the  sum  there  in 
question,  before  he  was  made,  by  the  letter  addressed 
to  him,  trustee  for  Brierly  for  that  sum. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  the  accompanying  note : 

"  IZth  November  1844.— -The  Lord  Ordinary  having  heard 
counsel  fbr  the  parties,  and  considered  the  closed  record^  pro- 
dnetions  in  causoy  and  whole  process,  Advocates  the  cause,  and 
recals  the  interlocutors  submitted  to  review,  so  fu*  as  they  de- 
cern in  the  competition,  or  in  any  way  a£^  the  questions  of 
preference  in  discussion  between  tbe  parties :  Finds  that  the 
letter  of  20th  Maj  1842  falls,  within  the  meaning  of  the  Stamp 
Act,  to  be  considered  as  an  order  for  the  payment  of  monev  out 
of  a  particular  ftmd  which  might  or  might  not  be  available^ 
and  that,  having  been  delivered  to  the  payees  named  therein, 
the  same  was  accordingly  liable,  as  such,  to  stamp-duty  :  Finds 
that  the  said  letter,  not  having  been  so  stamped,-  cannot  be  ju- 
dicially looked  at,  or  received  in  evidence  of  the  alleged  transfer 
or  assignment  in  favour  of  the  respondents  of  the  fUnd  in  the 
raisers'  hands,  more  especially  in  competition  with  the  diligence 
used  for  attaching  the  said  fond  by  the  advocators  :  Therefore, 
as  in  the  competition  between  the  advocators  and  respondents, 
prefers  the  advocators  respectively,  primo  et  stcundo  loco,  in  terms 
of  their  claims,  and  decerns  :  Finds  the  advocators  respectively 
entitled  to  their  expenses,  both  in  this  Court  and  the  Court 
below,  and  remits  the  accounts  thereof,  when  lodged,  to  the 
auditor,  to  tax  and  report :  Qiio<id  ultra^  and  before  answer,  ap- 
points the  cause  to  be  enrolled,  that  it  may  be  considered  how 
any  balance  remaining  over  of  the  fond  in  medio  is  to  bo  dis- 
pose of. 

"  Note. — ^The  order  having  here  been  delivered  to  the  payee, 
the  Lord  Ordinary  cannot,  in  other  respects,  distinguish  be- 
tween the  present  case  and  that  of  Hutchison  v.  Hevworth,  9 
Adol.  and  Ellis,  375,  where  the  same  provision  of  the  statute 
was  given  effect  to,  with  reference  to  an  order  *  to  pay  to  Messrs 
Boyds  and  Co.  (having  revoked  the  former  order  in  their  favour) 
after  you  have  paid  yourselves  the  balance  we  owe  you,  fVota 
the  nett  proceeds  of  qur  shipments  to  your  foreign  establish- 
ments to  the  present  date,  one-half  of  the  remainder  of  the  pro- 
ceeds of  said  shipments,  provided  the  same  shall  not  exceed 
X5000.'  The  cases  of  Emly,  6  M.  and  S.,  144  ;  Firbank,  I  B. 
and  Aid.  36 ;  Butts,  2  Brod.  and  B.  78j,  aice  all  substantially 
to  the  same  effect,  and  are  clearly  distinguishable  from  Joncs^ 
2  B.  and  C.  318.  The  authority  of  these  cases  is  not  touched 
by  Brierly,  1st  June  1843,  when  regard  is  had  to  the  very  spe- 
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cial  gTound  on  wliicli  the  Court  rested  their  decleion,  tjz.  (m 
explained  hy  the  Loitl  Justice* Clerkj  and  itj  BUbstance  embodied 
in  the  judgment)  *  that,  by  the  tronsactiou  a*  aet  forth  in  the 
summonflt  and  held  as  proved^  jVPIntosh  was  all  along  trusts  for 
linfrlif^  and  the  mouej  Lodged  with  him  wma  not  the  prcp^rt^  of 
t/*€  bankrupt** " 

Hatchison  and  Com  pan  jr  reclaimed.     At  adnsing. 

Lard  JtlfrfAf. — There  ;ire  here  certaJti  objections  to  the  plea 
thftt  the  document  in  qui^slion  ought  to  have  beeu  stiimped, 
which  prot?eeil  upon  varioiw  groundi.  The  firat  ii,  that  it  wa# 
tiot  an  order  for  a  deSnke  ^um,  iu  respect  it  was  contingent 
upon  the  balance  due  on  the  aceuunt  to  Buchan.  Now^  I  am 
prej>arcd  to  saj,  thiii,  looking  to  the  terms  of  the  schedule  of  tho 
Btamp  Act  I  i\\&  d^^umeot  in  question  ia  to  be  Tiewod^  Ln  tho 
words  uf  I  he  sehttlul^.  "a«  an  or d*?r  for  the  pajmentof  anj  sum 
or  suma  of  luunej,  out  of  a  pinftieular  fund,  which  might  or 
might  not  be  aviilable ;"  and  it  appear?  to  tne  that  the  term* 
employed  in  the  scheduie  were  w>  erpresaed  in  order  to  reach 
»il  the  drafts  the  amount  payable  under  which  might  be  un- 
ixed,  provided  the  maximum — the  aum  for  which  the  drawer 
was  willing  to  transfer  \m  right  of  credit — were  fixed  \  for  upon 
Ihe  maximum  the  duty  is  payable.  Then  it  seems  to  me  per« 
f^tly  clear  that  the  order  by  Buchan  was  an  order  for  £169, 
And  that  the  reference  to  the  former  order  was  merely  to  pro- 
▼ent  it  from  being  supposed  to  include  the  former  order  for 
*£100.  We  further  find  that  the  order  wai  delivered  to  the 
4  payee.  In  tliese  circumstances,  I  cauuot  see  how^  after  the  de- 
eUions  iu  Engliiiid,  the  onler  can  be  considered  a»  one  which 
,  does  not  fall  under  the  stamp  laws.  The  eSl-ct  of  the  deciiion 
in  Bricrly*!*  ca.+e  may  require  consideration. 

Latd  FitiktUfn* — The  case  of  lirierly*  decided  in  the  Second 
Division,  bears  to  rest  on  the  special  ground  that  the  party  who 
was  ordiirc<l  to  pay  was  the  truatec  fiir  the  payee,  lo  this  casOj 
I  concur  with  Loril  Jeflrey  ;  and  I  cannot  look  upon  Mr  Cutb- 
bertson  as  a  trustee  fur  f  lutchisim  and  Com  pan  j.  He  was  due 
-an  account  to  Buchan,  an«l  Buclmo  ordered  him  to  pay  a  sum 
towanJs  the  balaoce  of  that  account  to  Hutchison  and  Company. 
All  that  seems  necessary  to  bring  such  an  order  under  tho 
Stamp  Act  i^  that  the  sum  order^  to  be  paid  shall  be  so  far 
specific  as  thia  a  nmxltnum  or  Limit  be  put  to  the  liability  of 
ihe  partv  who  passes  the  order. 

Lord  A/afX-f  nsiV.— I  concur  with  your  I^rd ships.  It  appears 
to  me  that  the  case  of  Brierly  was  decided^  and  bears  to  b(5 
decide*!,  upiin  various  specialties  beyond  the  mere  order  to  pay 
Brierly.  If  it  was  so  decided^  then  that  dect.^ion  should  not 
interfere  with  our  dealing  with  this  case.  An  order  to  pay 
doe«  not  eppear  to  me  to  constitute  the  debtor  a  trustee  for  the 
p!iyui\  That  I  atnnot  understand.  The  debtor  is  bound  to  pay. 
He  cannr:^t  \m  bound  to  he  a  trustee  for  tlic  payee.  The  case 
of  Hutchison  t\  Hey  worth  sesems  a  much  stronger  case  than  the 
present  with  regard  to  the  liability  for  stamp-duties. 

Lard  Justit-e-Uemral. — I  have  great  doubts  as  to  that  COO- 
stnirticfo  of  the  Stamp  Act  adopted  in  Hutchison  v.  Hey  worth, 
For,  as  the  words  of  the  Stamp  Act  speciflos  expressly  that  the 
sum  shall  bo  a  specific  sum,  so  they  do  not  seem  to  render  orders 
tor  a  "iuni  or  an  uncertain  balance  such  as  this  liable  under  the 
act;  and  it  i^  hord  to  ftoe  how  the  terms  of  the  »eheduJe  should 
liave  the  effect  of  interfering  with  the  substantive  provision  in 
the  act.  Nor  can  I  welJ  see  how  this  case  differs  from  Brierly's 
case;  for  it  seems  to  me  that  Cutiibertson,  when  this  sum  was 
intimateil  to  iilm,  became  a  trust*?o  just  as  much  as  M'lntosh, 
on  whom  the  order  wiis  passed  to  pay  Brierly. 

The  Coixt%  holding  that,  ^  the  decision  of  the  Second 
Division  in  the  case  of  Brierly  bore  to  proceed  upon 
the  speciul  circumstances  of  that  case,  it  did  not  necea- 
niirily  interfere  with  the  dccij^ion  of  the  present  qaea- 
lion,  adhtrcd  to  the  interlocutor  reclaimed  against,  with 
aJiHtional  expenses. 

fAird  Ordinary,  Ivory. — F^  Mrs  Ta^lftr  ^nd  otAers^  Inglisj 
Janus  B unless,  S.S.C.,  Agent— ^ For  Huichison  and  G>.,  Kuther- 
furd,  I\  MAdct^uzie ;  John  Monaou,  S.S.C.  ^-^al— N,  CkrL — 

rj.c;i 


lith  Februcuy  1845. 
F1H8T  Division. — (J,C) 
No»  103. — The  Eahl  of  EGLrarow  akd  Wintos»J^ 
suer^  V.  LotiD  MoKTGOMERiE  and  otliera,  Befsadm, 

Entail— Prohibitory  Clause — Fetters — The  proh^tary  dam  i 
a  seriea  of  three  relaiwe  tntaik  provided,  that  it  "  iW/  Kikk 
tlie  poiter  af^  A  B^  *^  or  any  other  tif  th^  hdrt  of  tidhx^  k 
aiiinatCj  iiupigntwattj  or  dispone^  the"  land^  onv  ei 
**  or  anjfpan  tI}^eof  either  redeemable  or  umkr  f_     _, 
hurd&n  the  samej  in  u?W«  or  in  purt^  witlt  debtf  or  mmt  vf\ 
infrfiinents  of  annuaitent,  or  any  other  senntmk  tfr  bvnm 
cr^r ;  from  all  which  dt^da  thftf  are  herthu  limited  oMd 
excepting  onl/'  at  thfrtina/ter  mentioned — Ihfd  thtU 
coHtaintd  no  vaOd  or  effhctuol  prohihttion  offoinst  ttikaf 
ating  the  estates  tntaikd^  aksolaCeig  and  vr^^maUjf, 

Robert  Hamilton,  Esq,*  executed,  in  1763^  la 
of  the  e^tjites  of  Bourtreehitl  and  Ho^elle,  AjnUi% 
in  favour  of  himself  in  liferent,  and  his  eldett  ixa^ 
ter,  Jean  Counteaa  of  Crawfnrd,  in  fee^  aDdaierieidl 
Bub^tituies, 

Robert  Hamilton  died  in  1773,  learing  directbmi' 
his  testamentary  trusteea,  appointed  under  hk  deeds  d 
settlement,  to  purchase  and  entail  lands  upon  the  wa^ 
aeries  of  heirs,  and  under  the  same  conditions  and  to 
clarations  as  in  the  entail  of  1763.  In  conseqa^jMc  I 
these  direction^  two  deeds  of  entail  were  ciectned  If 
the  trustees,  the  first  in  1791,  comprehen^ng 
parts  of  the  lands  of  Nethertown  of  AUowajf 
second  in  1808,  comprehending  certain  poi 
barony  of  Alio  way,  and  other  lands.  All  these  dcei 
entail  were  duly  registered  m  the  Begistcr  of  Tj 
and  Bookij  of  Council  and  SeadoD,  shortly  ftte 
were  executed. 

With  the  exception  of  the  omission,  in  the 
1808,  of  certain  substitute  heirs  called  to  the 
sion  by  the  cntaila  of  1763  and  1791,  who 
betwixt  the  date  of  the  entail  of  1791  and  of 
1808,  the  destination,   and  prohibitory,   and 
and  resolutive  clauses,  are  in  terms  precisel/ 
each  of  the  three  entails. 

The  deeds  of  entaU  all  contain  tJie  following 
bitory  clause : 

"  That  it  shall  not  be  lawful  to  nor  in  the  poirer  of  Un 
Jeau  Countess  ofCrawfurdi  llobert  Lindsay,  orany  flf  ' 
heirs  of  taikiev  to  alter,  innovate,  or  change  the  pirei 
or  order  of  succession  therein  presmbetl,  or  to  do  or 
act  or  deed  that  may  import  or  inter  any  altcratlcm 
tiun  in  the  Fame,  directly  or  indirectly,  And  with  and 
limitaiiou  also,  that  it  Hhiill  not  be  10  the  power  of  the 
Countess  of  Crawfnrd,  EulMrt  Lindsay,  or  any  other  of  tht^ 
of  tidlzie,  to  sell,  alienate,  iuipi^norate  or  dispooe  the 
and  estate,  or  any  part  thereof,  either  redeem  ably  or 
version,  or  to  burden  the  snnie,  in  whole  or  in  iiart,  «iifc_ 
or  sums  of  money,  infeftmeuis  of  annualrent,  or  any 
Titude  or  burden   whatevi^r,   fmm  all   which   de^dj 
hereby  limitefl  and  rcfiiniined,  escceptinjf  only  iis  hei 
cepted  ;  nor  shall  it  be  lawful  to  luy  said  daughteri  or 
Robert  Lindsay,  or  any  of  the  heirs  of  tailaie,  to  st4 
in  tack,  or  any  part  thereof,  fur  any  longer  spiace  f 
years,  ft  nil  the  life  of  the  tenant  who  may  be  in  ^ 
the  end  of  that  perio<l»  or  for  the  grantL'r's  ll^t&e^ 
without  diminution  of  the  rental,  nor  t<*  §et  my 
rnnnor- house,  and  gardens,  plan  tin  j;,  or  hiek^urct 
it,  which  they  have  been  iu  use  to  k*^p  in  their  i 
any  space  beyond  their  own  Ufetlmes,  nor  ilutll  they 
or  liberty  to  set  tacka  of  any  part  of  tli  d 

said  while  on  deathbed,  nor  cren  fn  ^^  t^el 

Tmty  when  that  can  be  got,  and  If  tJiat  t^wucrt  fae 
nay  set  for  no  longer  space  than,  ntne  jearm^M  tltt 
that  can  be  got,  with^i^l  takw|  ^i3^'5^»i&ii^ 
lion  for  lettutg  any  of  ihe  said  tacks;    a^  &rth«r.  t^ 
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shall  not  be  in  the  power  of  any  of  the  persons  spedallj 
called  to  the  succession  of  the  lands  and  others  foresaid,  or  anjr 
of  the  heirs,  general  or  of  tailzie,  who  may  succeed  thereto,  to 
do  any  other  fact  and  deed,  directly  or  indirectly^  whereby  the 
lands  and  others  foresaid,  or  any  part  thereof  may  be  anywise 
affected  or  encted,  apprized  or  ac^udged,  nor  to  alter  in  any 
manner  the  order  of  succession  hereby  appointed.*' 

In  that  part  of  ^e  prohibitory  clause  providing  that 
it  shall  not  be  lawful  for  the  heirs  of  tailzie  to  sell, 
alienate,  impignorate  or  dispone  the  said  lands  and 
estate,  or  any  part  thereof,  either  redeemably  or  under 
rerersion,  the  words  "  either  redeemably  or  under  re- 
version*' are  written  in  a  clear  and  distinct  manner  in 
the  three  original  entails,  and  are  engrossed  in  the 
same  manner  both  in  the  Register  of  Tailzies  and  the 
Books  of  Council  and  Session,  as  well  as  in  all  the 
relative  deeds  following  upon  them. 

The  Earl  of  Eglinton  and  Winton,  the  heir  in  pos- 
session under  the  entail,  made  conditional  sales  of  the 
estates  of  Bourtreehill  and  Rozelle,  in  separate  lots,  to 
Mr  James  Morton,  writer,  Ayr,  and  other  parties. 
His  Lordship  then  brought  an  action  of  declarator  for 
the  purpose  of  having  it  found  that  all  the  three  deeds 
of  entail  were  defective,  inasmuch  as  they  contained 
no  valid  or  substantive  prohibition  against  selling  or 
alienating  the  entailed  estates,  absolutely  and  irredeem- 
ably. ^  Morton,  on  the  other  hand,  brought  a  sus* 
pension  of  a  threatened  charge  for  the  price  of  the  lands 
sold  to  him.  These  processes  having  been  conjoined, 
cases  were  ordered. 

The  Earl  of  Eglinton  pleaded— As  the  prohibitions 
against  selling,  alienating,  impignorating  and  dispon- 
ing, are  all  limited  by  the  words,  redeemably  or  under 
reversion,  there  is  no  prohibition  against  absolute  or 
irredeemable  sales.  Nor  can  the  words,  redeemably  or 
under  reversion,  be  supposed  to  be  mere  clerical  errors, 
because  redeemable  sales  are  not  things  unknown  in 
the  law  of  Scotland.  Besides,  the  expressions  are 
nearly  similar  to  those  used  in  bonds  and  dispositions 
in  security,  and  in  proper  wadsets,  and  on  no  rule  of 
law  can  these  words  be  construed  in  a  different  manner 
in  an  entail  from  that  which  would  be  applied  to  them 
if  they  occurred  in  any  other  instrument  To  shew  that 
Uiere  is  a  palpable  blunder  in  the  prohibitory  clause  of 
the  entails,  it  is  only  necessary  to  advert  to  the  forms 
of  the  prohibitory  clauses,  which  usage  has  sanctioned 
since  the  passing  of  the  act  1685  down  to  the  present 
time.  In  all  the  Books  of  Style,  from  Dallas  (1797)  to 
the  last  edition  of  the  Juridical  Styles,  the  word  "  irre- 
deemably^ was  used  instead  of  the  word  "  redeemably," 
as  in  the  entails  in  question.  But,  as  the  meaning  of 
redeemably  is  the  opposite  of  irredeemably,  either  the 
prohibitory  clause  in  question,  or  all  the  prohibitory 
clauses  hitherto  framed,  must  be  wrong.  It  is  triU  juris 
that  the  intention  of  the  maker  of  the  entail  is  of  no  con- 
sequence. If  the  entailer  wished  to  prevent  irredeem- 
able sales,  quodpotutt  non  fecit.  The  defenders' assertion, 
that  the  terms  '^  redeemably  or  under  reversion"  apply 
not  to  sell  or  alienate,  but  merely  to  impignorate  or  dis- 
pone, is  not  consistent  with  grammatical  construction^ 
or  the  practice  of  conveyancers.  That  the  words,  as 
api^ied  to  ^'  sell,  alienate,"  are  tautological,  is  of  no 
eooaeqaence,  for  tautology  is  the  vice  of  conveyancers, 
~  a  redeemable  sale  is  a  nomen  juris.  Finally,  it 
^  be  contended  that,  if  the  enti^  contain  no  sub- 


stantive prohibition  against  sales  and  alienations,  this 
defect  can  be  supplied  by  general  words  at  tiie  close  of 
the  prohibitory  clause  ;  and  if  the  entmls  are  defective, 
there  is  no  obligation  on  the  heir  in  possession  to  rein- 
vest the  price  of  the  subjects  for  the  benefit  of  the  sub- 
stitute heirs. 

Lord  Montgomerie  and  Lady  Egidia  Montgomeria 
pleaded — ^The  entails  are  to  be  taken  as  they  are  found; 
and  though  it  is  not  alleged  that  there  is  any  clerical 
error  in  the  words  "  redeemably  or  under  reversion," 
in  the  prohibitory  clause,  the  clause  is  sufficient  to  pre* 
vent  alienations  of  the  estates,  and  if  so,  the  irritant 
and  resolutive  clauses  apply  sufficientiy  to  the  prohibit- 
ed acts  and  deeds.  The  tenor  of  the  entails  shew  the 
imequivocal  intention  of  the  maker  to  prevent  any 
sort  of  alienations  of  the  estates.  The  natural  con- 
struction of  the  clause  against  alienating  in  tiiis  entail 
would  be  to  hold  the  expression  "  redeemably  or  imder 
reversion"  applicable  only  to  "  impignorate  or  dis- 
pone," leaving  the  other  prohibitory  words  to  receive 
their  own  proper  and  unqualified  meaning ;  and  the 
connection  of  the  expletive  words  "  redeemably  or 
under  reversion,"  is  to  be  determined  appliccmdo  «m- 
gula  singulis — ^the  different  parts  of  such  expletive  ex- 
pression being  connected  only  with  such  of  the  prohibi- 
tory terms  as  would  have  been  held,  standing  by  them- 
selves, directed  against  irredeemable  or  redeemable 
conveyances  respectively.  The  words,  whether  "  re- 
deemably or  under  reversion,"  or  "  irredeemably  or 
under  reversion,"  added  to  "  sell,  alienate,  impigno- 
rate, or  dispone,"  are  mere  surplusage  in  both  cases, 
and  in  both  cases  the  prohibition  would  have  been 
as  good  without  them,  and  consequently,  even  if  it 
be  supposed  that  one  portion  of  the  expletive  expres- 
sion is  omitted,  that  wiU  not  alter  thq  meaning  of  the 
substantive  prohibition.  Had  "  irredeemably"  been  the 
word  used,  and  had  it  been  used  twice,  as  applied  to 
the  words,  "  sell,  alienate,  impignorate,  or  dispone," 
which  would  have  been  just  the  converse  of  Uie  present 
case,  where  "  redeemably  or  under  reversion"  is  equi- 
valent to  the  use  of  the  word  redeemably  twice  over, 
»-how  could  it  have  been  maintained  that  the  entail 
would  have  been  rendered  invalid  ?  That  another  and 
less  reasonable  construction  would  lead  to  freedom,  is 
not  enough  to  invalidate  tiie  entail.  Supposing  re- 
deemably or  under  reversion  to  apply  to  "  impignorate 
or  dispone,"  and  not  to  the  words  "  sell  or  alienate," 
the  latter  words  are  sufficient  to  bar  all  alienations  of 
the  entailed  estates. 

Mr  Morton  adopted  the  pleadmg  of  Lord  and  Lady 
Egidia  Montgomerie. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  ihQ  accompanying  note : 

"  \2th  November  1844.— The  Lord  Ordinary  having  considered 
the  closed  record  and  the  revised  cases  for  the  parties,  and  whole 
process,  Finds  that  the  several  deeds  of  entail  executed  by  the 
deceased  Robert  Hamilton  in  1763,  and  by  his  testamentary 
trustees  in  1791  and  1808,  referred  to  in  the  summons,  contained 
no  valid  or  effectual  prohibition  against  selling  or  alienating 
the  lands  therein  contained,  absolutely  and  irredeemably:  Finds 
that  the  contracts  of  sale  entered  into  between  the  Earl  of  Eglin- 
ton and  the  several  parties  referred  to  in  the  sommons  were 
and  are  valid  and  unchallengeable  :  Therefore^  in  the  process  of 
suspension  at  the  instance  of  James  Morton,  repels  the  reasons 
of  suspension,  and  decerns ;  and,  in  the  action  of  declarator,  finds 
that  the  pursuer,  the  Earl  of  Eglinton,  bat  full  power  to  sell  tlM 


whole  land  a  ia  the  said  decila  ofentdl^  absoliitely  imd  irrpdeom- 
ably,  ami  to  grant  suXul  dlspositiong  to  the  sereml  purchfta<?r»  | 
flj^d  further,  tintls  and  tk^ljures  that,  iJi>[>ri  the  sales  takinif  effect, 
the  prices  or  eon ^id^; ration 3  which  thi?  pursuer  may  receii'e  will 
become  liis  absolute  property,  and  free  from  all  "claiRi*  at  tha 
iaMance  of  the  defendera  or  the  substitute  heir*  of  entail* — alt 
in  t4>rm9  of  the  flr&t  dedarft to ry  conclusion  of  the  »umniou9^  und 
deueraa  and  declares  acconiingl^, 

*'  Noti, — The  defendt^rs  decline  nrguln^  the  case  upon  the 
footing  of  there  h^mg  any  elericai  niiitako  in  the  wtmls  of  the 
prohibftoty  clau54i  m  the  entail  ITB'l  ant!  other  entails  referred 
to,  and  rest  their  detl-m-e^  solely  uptMi  whut  they  maintain  to  bo 
the  Bound  k^al  construction  of  the  chmse  tts  it  stands  in  the 
respt^ctive  deeds. 

*'  If  it  hail  been  shewn  that  the  tctma  *  either  rcdecmably 
or  under  reversion*  could  not*  in  legal  language,  be  with  pro- 
l^rit^ty  applied  to  the  preceiling  wonl*,  *  sell'  and  *  alienate,'^i 
that  they  were  tenns  not  ap|*ropriate  as  eipletivtfs  or  qualif^ea^ 
tions  of  iliese  worda,  but  that  their  natural  an{l  legit inuite  ap- 
plication was  to  thif  words  *im  pi j^nioratc'  and  ^dispone^*  or  to 
'diapone'  only,  tlie  l.E>rd  Ordinary  mijfht  have  arrived  at  Iho 
TCSult  contendcxl  for  by  the  defenders.  But  it  does  not  appear 
to  him  that  this  haft  been  done.  He  thinks  generally  that  the 
reverse  is  the  ca#e,  ami  he  finds  nothing  in  the  partteular  coU 
kication  of  the  words  in  the  prohibitory  clause  in  the  entail  to 
gire  the  ternvs  *  retlcemably  or  under  reversion'  a  f$j>ec]al  appliea- 
tiou  to  the  words  *  impignomte*  and  *  dispone/  to  the  exclusion 
of  their  being  applicil  to  the  wofda  *  mW  antl  '  alienate/  or  to 
render  their  ap[?lication  to  *  iropigncKntte'  and  *  dispone/  the  fiiir 
and  natural  construction  as  thoy  itand  in  iheclausej  and  an  ei- 
teuHion  of  it,  to  ffcll  and  alienate,  a  strainetl  and  unfair  construc- 
tion, 90  that  the  latter  ou^jHt  to  be  rejected  and  the  former 
atlopted,  although  the  entail  is  thereby  supported* 

*^Had  the  tenns  *  either  redeemably  or  under  reyersion*  been 
placed  jfoinediately  after  the  word  *  dispone/  ground  might  have 
been  afforded  for  tlje  plea  (the  Lord  Ordinary  does  not  aay  that 
it  would  have  hc^en  siifHcient)  tliat  they  were  used  as  expletives 
of  diit[JoneT  ami  hml  been  so  placed  espressly  for  that  purjjoae  ; 
but  their  actual  eolkication  is  quite  difle rent,  and  apparently 
exactly  tliat  which  would  occur  if  the  purpoiwi  were  that  they 
should  be  applie^l  to  all  the  preceding  verbs,  in  so  far  lu  in 
ordinary  ot  legal  language  they  were  appropriate  expletives  of 
thetn. 

*'I>et  the  verb  Inipignorate  lie  thro  wtt  out  of  the  clause,  which  ta 
far  would  bring  it  to  a  ftmn  which  frequently  occurs,— could  it 
be  held  that  the  terms  *  either  redeeuiably  or  under  reversion' 
did  not  apply  to  sell  and  alienate,  but  on'ly  to  dispone  ?  It  ii 
thought  not*  And  it  does  not  appear  to  the  Lord  Ordinary 
thtit  llie  insertion  of  t!ie  wortl  *  irnpi^orate'  can  aflect  or  alter 
the  construct  ion.  If,  in  tlie  form  just  suggested,  the  tenns  added 
had  been  the  usual  ones,  '  either  iVredecoiahly  or  under  revor- 
ilon,^  it  IS  conceiTcil  that,  whether  these  terms  were  or  were  not 
neoesiiRTy  to  make  the  prohibition  perfect,  still  they  must  both 
hftjc  been  held  to  apply  to  all  the  preceding  vcrbfl.  Certainly 
this  must  have  been  the  construction  in  regard  to  the  first  term 
*  irredeemably/  and  the  Lord  Onlinary  can  see  no  reason  why 
the  sectnid  tenn,  *  under  reversion/  ijluiuld  not  be  subject  to  the 
same  construction.  But  if  fffj,  why  should  a  difll'rent  constmc- 
tion  be  adoptetl  in  regartl  to  a  tenn  substituted  for  the  first,  nn- 
le$3  it  were  a  tt  rni  which  naturally  and  technically  applies!  only  to 
some  one  or  other  of  the  anteceilent  verbs,  and  not  to  thera  all. 
The  term,  however,  which  hrt>i  Ix^-n  ^substituted,  and  where  it  is 
found  in  theehiuse,  has  neither  naturally  nor  lechnleaUy  a  mean- 
ing which  fHjints  to  an  exclusion  of  its  application  to  any  one  of 
the  atUccedent  verbs.  It  so  happens,  indeed,  that  the  substituted 
term  is  of  very  much  the  same,  if  not  exactly  the  same  meaning 
Aft  that  by  which  it  is  followed ;  and  granting  tlnit  the  latter, 
where  it  'm  found,  has  a  general  applicatfon  to  all  the  preeeding 
verlw,  it  becomes  tliffleult  to  hold  that  the  fomier  lias  an  appli- 
cation more  liniSttHl  and  restricietl.  Ilaxl  the  term  *  rVredeem- 
ftbly*  not  only  not  Iseen  insttrted,  but  no  other  term  substituted 
for  itj  so  that  nmdnr  rerersioii"  had  been  the  sole  expletive, 
what  would  have  been  tlw  ogfiitmciion  ?  Would  it  have  been 
that  *  under  reversion*  was  to  be  applied  to  diiapone  only,  or  to 
all  the  antecedent  verbs  ?  If  the  last.  which»  it  is  thought,  must 
Itave  been  the  construction,  tt  won  Id  aeem  tliat  the  construction 
as  r^ards  the  term  -  under  reversion'  cannot  be  alterel,  because 
it  is  preceded  by  the  term  *  rptleeraably/  But  the  construction 
of  *  under  reversion*  being  fixed,  it  Is  apprehended  that  the  same 
must  be  given  to  *  reJeemably/ 


*'  The  intention  which  the  entailer  bos  clearly  ihevu  uf  niakiai; 

a  perfect  entail  has  been  referred  to,  and  it  has  beeu  idd  tbt 

I     the  constmctiou  advcK^atcd  by  the  pursuer  ia  directlj  ti|>poid 

to  and  dcstnictive  of  it.     It  may  he  so  ^  but  intentioa  t^  nitiiii 

perfect  eutaiJ,  a.^  may  be  evidenced  by  the  deed  gtuerailr,  will 

not  aupjiort  intention  indiBtinctlj^  or" not  clearly  expreAed  tti 

j    regard  to  any  of  the  special  pnn'isions  of  an  entail.    Ifthct-x- 

I     pfession  of  intention  in  defective  in  reference  to  a  pwiicdaf 

1    provi.*ion,  it  is  nothing  to  the  purpose  to  say  generally  thii  ii 

was  clearly  the  entailer's  puqjose  to  make  a  valid  Liitail  in  iJl 

,     its  provisions*     In  short,  the  Lord  Ordinary  cannot,  ia  my  Tiew 

he  has  been  able  to  take  of  the  clause,  see  ^und  for  holdiii|tkt 

the  terms  *  either  redeemably  ut  under  reversion,'  where  thcjiw 

found,  cati  fairly  be  construed  as  only  applying  to  impignome^ 

disponCx  or  solely  to  disponei  or  that  so  to  construe  tliein  iseqnillt 

open  as  to  constroc  tliem  ua  applying  also  to  aell  and  ^}km^. 

On  the  contrary,  he  is  of  opinion  that  the  lattereon¥trocti<in,bf 

which  they  are  connected  with  the  words  '  sell  and  alittiiip'  u 

well  BM  with  *  impignorate  and  dispone'  is  not  onl)  adniLK'  ^  I:- 

but  is  mnrt  accorciing  to  their  natural  and  techntcid  taeKQiuj;  irj 

the  place  where  they  occur,  than  is  the  opposite  coastnetwa 

eonleuded  for  by  the  defenders.     But  this  la  mciiv  thnn  < 

for  the  pursuer  ;  for,  even  were  the  two  eonstruetiont* 


for  tbe  pursuer  \  for,  even  were  the  two  construetiontf^iiMfGnB   j 
and  aflniii>Bible,  that  wouiil  be  concluiiive  against  the  ^ifaofli^   I 
who  are  maintaining  the  validity  of  the  entail ;  be^ro*©iii  ^  1 
case  the  constriiction  must  be  adopted  which  destroy*  the^ntul 
rather  than  that  which  supt>orta  it.     A  court  of  law,  «hik  li 
has  not  right  to  defeat  the  distinctly  expressed  intaitiou  of  tit 
entailer,  in  order  to  liberate  from  fetters,  is  not  ciillc^l  uponi^ 
give  eifeet  to  an  intention  not  distinctly  ex pr-     '  — 

impose  then>.     Agreeably  to  the  recognized  tu' 
a  defect  In  thatre&i>cct  is  fiital  to  thi,*  efficiiey  l.:  .... 
in  the  present  instance,  m  just  stated,  the  I^ord  Or  i 
that>  assuming  the  two  construct  ions  rejspectively  r 
to  be  open,  they  are  not  etjually  open,  that  which  ii  fuh  -  i 
by  the  pursuer  being  the  construction  which  giv^  to  tlv  ^  r  - 
used  the  meaning  which,  in  the  place  where  they  occor,  is  ■'  : 
most  natural^  technie^df  and  grammaticfll  meiuiiag,  iml^'.i^ 
therefore  is  the  congt ruction  that  ought  to  be  preferred* 

Lord  MoTilgomerie,  l*ady  Egidia  Moutgoraeric.  and 
Mr  Mortoti  reclaimed*     At  nd vising, 

l^ifd  Ju»uec-  General.— Tins  question  railed  In  the*e  proosset 

of  suifpcnsion  and  declarator  is,  whether  tlte  various  deeds  dm- 
tail  rvlatire  to  the  estates  of  Bourtrevrhill  and  Kozelle,  cx^tuteJ 
by  the  late  Mr  IfauiUton  and  his  tru?:tees,  and  wliicb  an;  lA 
framed  with  the  identically  in  me  clause,  contain  a  viBii  »* 
eflvctual  prohitiiiioji  against  filing  and  alien  at  In  g»  ats*.]'?-^ 
anil  irn'fleemably,  so  as  to  prevent  and  Invalidate  f ' 
have  Ijeen  made  of  tliese  estates  by  the  Earl  of  I 
Winton.  the  heir  now  in  possession.     Upon  con  ^    ^ 
ments  that  have  l>cen  uqped  on  the  m$v3  fm 
charger^  anri  the  defences  and  reasom  fH*  su^^p^ 
heir  of  tail^iL-,  and  the  suspendera  and  pui\ 
Ordinary  has  found  that  the  entails  contain  n* ' 
prohibition  against  selling  the  landa  therein  euji; 
Intely  and  irre^leemably,  and  therefom  he  det:erti^  . 
accordingly,  w h il e  he  also  repels  the  reasons  of  a  n a pu r  -  f  -si.    i  .'^ 
judgment  lias  been  submitted  to  review,  and  we  are  now  tod 
cide  whether  or  not  it  ought  to  be  adherwl  to. 

Keephtg  in  view  the  words  of  the  elauseof  proiiihttifin,  *^tt 
are  as  follows, — (read»  clause  of  ijrohibition) — it  does  not  ipj 
to  lie  a  question  attendtxt  with  any  real  ditficulty,  norrttitti 
us  to  reatirt  to  any  very  rigid  ap])lication  of  tins  rule*  ^i 
s  t  met  ion  peculiarly  appro  nriater  I  to  entails*     For  tiothtftf  < 
be  held  more  untleiiial>ly  AxlhI  In  law  than  that^   howevw  (' 
the  Intention  of  an  entailer  may  appear  ^■-  •  r--  i  i 
scent  of  his  eittate  to  ft  distant  ^erleii  o£ 
restrictions,  if  he  does  mot  express  that  ji 
and  num  uTiambiguous  terms,  his  deeti  will  tic  iitid  inw, 
and  no  aid  can  be  aJfiirded  by  a  court  of  law  to  supply  i 
fi*et»  that  may  Iw^  fom^d  in  it»  or  to  correct  what  may  i 
peEiT  tnc^re  clerieal  blunders,  in  order  to  Impoii^  fcltt:^  i 
t4kt  ion  !^. 

In  none  of  the  matiy  cases  in  which  <. 
to  lie  invalid  from  blunders  or  definiF  in 
tant  or  ri*solutivo  cUu!»i*-s  coid^l  an' 
the  granter  iiitendetl  to  make  an  vi 

lint,  as  i^ntailH  are  the  EUrgWa^bi^  UiiiiU^^jifi^llM.J**'  iH 
favourabk-  to  the  mukiplicatiott  of  restr^Intii  ^pOQ  prtfC^' 
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has  erer  been  deemed  indisputable  that  the  prohibitions  and 
restraints  of  entails  should  be  framed  so  as  to  be  free  from  all 
doubt  or  uncertainty.    Nevertheless,  if  the  will  of  the  maker  of 
an  entail  is  expressed  in  clear  and  appropriate  terms,  it  will 
undoubtedly  have  effect ;  but  if  he  unmrtunately  uses  expres- 
sions that  are  plainly  susceptible  of  two  different  meanings,  the 
one  leading  to  freedom  and  the  other  to  fetters,  that  which 
leaves  the  heir  free  will  be  supported.    Now,  although  it  may  bo 
fully  conceded  that  Mr  Hamilton  meant  and  intended  that  the 
heirs  called  by  his  deeds  should  only  succeed  to  an  estate  strictly 
entailed,  the  clause  regarding  sales  and  alienations,  when  exa- 
mined, will  be  found  to  prohibit  none  whatever,  absolutely  and 
irredeemably,  but  only  such  as  are  made  "  redeemable  or  under 
reversion.*'    Look  at  the  collocation  of  the  words  in  the  clause, 
and  see  if  the  closing  words  **  redeemably  or  under  reversion" 
do  not,  plainly  and  grammatically,  as  weU  as  technically,  apply 
and  are  connected  with  the  four  preceding  verbs,  "  sell,  alienate, 
impignorate  or  dispone,*'  which  are  all  connected  together  and 
fonn  one  sentence.    Tliere  can  be  no  ground,  therefore,  for 
limiting  their  connection  to  the  words  *'  dispone  or  impignorate,*' 
or  to  any  one  of  them,  more  than  to  the  other  words  that  pre- 
cede them ;  and  this  is  quite  manifest  from  the  position  of  the 
words  "  tlie  said  lands  and  estate,  or  any  part  thereof"  being 
placed  immediately  before  the  words  **  redeemably  or  under  re- 
version," which  last  are  evidently  synonymous  in  their  meaning. 
It  must  always  be  kept  in  view  that  it  is  a  fixed  rule  in  law 
that,  when  a  redeemable  right  is  meant  to  be  created,  as  in  the 
case  of  a  wadset  or  a  disposition  in  security,  a  style  very  closely 
resembling  the  clause  in  this  very  entail  is  used,  bearing  that 
a  proprietor  '*  has  sold,  alienated,  wadsetted  and  disponed,  to 
and  in  favour  of  A  B,  his  heirs  and  assignees,  heritably,  but  re- 
deemably always  and  under  reversion;*'  and  so,  in  like  manner, 
in  regard  to  a  bond  and  disposition  in  security,  as  is  noticed  \xx 
the  case  for  the  pursuer,  the  terms  sell,  alienate,  &&^  being 
qualified  by  the  words  redeemably  and  under  reversion,  such  is 
the  appropriate  and  authoritative  style  and  phraseology  in  re- 
gard to  tlie  creation  and  grant  of  redeemable  rights  which  are 
well-known  in  our  law.   But  is  the  same  style,  according  to  au- 
thority and  usage,  that  which  is  applicable  to  an  effectual  pro- 
hibition against  absolute  and  irredeemable  sales  or  alienations 
in  an  entail?  Most  certainly  not ;  for,  in  regard  to  such  prohi- 
bition, the  words  uniformly  used  are  irredeemably  or  under  re- 
version,— ^irredeemably  being  exactly  used  in  place  of  the  word 
here,  **  redeemably."     If  such,  then,  is  found  to  be  the  uniform 
way  in  which  such  a  prohibition  as  the  present  is  framed  in 
fltrict  entails,  it  afibrds  a  more  conclusive  answer  to  the  sup- 
posed way  in  which  the  defenders  contend  the  clause  in  ques- 
tion may  be  read,  by  limiting  the  words  "  redeemably  or  under 
reversion,"  merely  to  impignoration  or  disposition.    It  accord- 
ingly appears,  not  only  from  the  most  approved  styles — ^from 
those  of  Dallas  down  to  the  Juridical,  including  those  of  Russell 
and  Bell,  in  the  intermediate  period,  that  are  given  for  the  con- 
struction of  strict  entails — that  whenever  the  prohibition  of  sales 
and  alienations  is  framed  on  a  similar  plan  with  that  now  before 
U3y  while  in  all  other  respects  the  phraseology  of  the  rest  of 
thQ  clause  is  almost  identical,  the  concluding  words  are  (as  of 
necessity  they  require  to  be,)  "  irredeemably  or  under  rever- 
Bion,"  not  "  redeemably."    It  is  certainly  fiur  to  refer  to  the 
language  of  Sir  George  Mackenzie's  entail,  executed  in  1689, 
(whose  name  has  been  so  often  connected  with  the  act  1685) 
vrhich  ia  recited  in  the  case  for  the  pursuer.    The  prohibitory 
clause  in  Sir  Gieorge  Mackenzie's  entail  contains  the  following 
-vrords, — '*  declaring  that  it  shall  not  be  lawful  to  sell,  alienate  and 
dispone  the  lands,  baronies,  and  others  above  rehearsed,  or  any 
other  parts  thereof,  either  irredeemably  or  under  reversion." 

Again,  in  the  more  modem  entail  of  Hoddam,  Rowing  to  a 
{rrammatical  defect  in  the  irritant  clause,  of  which,  m  the  want 
of  a  proper  nominative  to  one  member  of  it,  the  entail  was  cut 
down  by  the  House  of  Lords,  shewing  how  little  efibct  can  be 
given  to  the  mere  intention  of  the  entailer,  as  to  which  not  a 
particle  of  doubt  could  exist,)  the  prohibitory  clause,  to  which 
no  objection  whatsoever  was  ever  mooted — and  it  is  this  cir- 
cumstance which  alone  leads  me  to  notice  the  case — ^the  pro- 
hibitory clause  in  that  entml  was  conceived  in  these  terms, — 
**  That  the  whole  heirs  aforesaid  are  and  shall  be  limited  and 
restrained  fh>m  selling,  alienating,  impignorating  or  disponing 
laid  lands,  or  any  part  thereof^  either  irredeemably  or  under  re- 
version.*' Now,  in  that  entail  the  exact  same  collocation  occurs 
%a  in  tbe  present — the  four  verbs  hold  the  very  same  position — 
[he  lands  or  any  part  thereof)  are  in  the  same  place  preceding  the 


concluding  wonls ;  but  these  bear  to  be  "  irredeemably,"  and  not 
"  redeemably"  or  under  reversion. 

Now,  without  noting  many  other  entails  which  are  con- 
structed on  the  exact  same  form  in  regard  to  a  prohibition 
against  absolute  sales  and  alienations,  I  can  entertain  no  rea- 
sonable doubt  that,  in  the  deeds  now  under  consideration,  there 
has  been  a  fatal  departure  from  the  use  of  an  essential  term  or 
expression,  and  the  substitution  of  another,  that  is  altogether 
inadequate  to  accomplish  an  efiectual  prohibition  against  selling 
and  alienating.  It  is  quite  in  vain  to  state  that  sales  and  aliena- 
tions of  an  estate  may  simply  be  prohibited,  and  if  such  prohi- 
bition be  fortified  with  proper  irritant  and  resolutive  clauses, 
it  win  be  efiectual ;  as  that  is  not  what  this  entailer  has  done, 
and  assuredly  it  cannot  now  be  done  for  him.  He  has  chosen, 
whether  by  accident  or  not  is  of  no  consequence,  to  resort  to  a 
totally  difi*ercnt  mode  of  prohibition,  and  that,  when  examined, 
is  found  to  be  quite  unfit  for  its  supposed  purpose.  By  the  use 
of  the  words  in  the  clause  in  question,  he  has  left  the  matter  of 
selling  and  alienating  very  much  as  if  he  had  omitted  the  use 
of  the  word  "  not"  before  the  words  "  be  lawful."  If  he  had 
meant  to  confer  upon  his  heirs  an  express  power  to  that  effect, 
he  would  just  have  given  power  "  to  sell,  alienate,  impignorate 
or  dispone  the  said  lands  and  estate,  or  any  part  of  them,  re- 
deemably or  under  reversion."  Such  a  power  might  certainly 
be  exercis(Ki,  but  it  never  could  be  construed  into  one  prohi- 
biting an  irredeemable  sale  or  alienation.  In  one  word,  it 
seems  to  me  that,  according  to  the  plainest  principles  that 
are  applicable  to  the  constniction  of  entails,  and  giving  effect 
to  the  clear  and  technical  language  of  the  clause  in  question, 
no  doubt  can  be  entertained  of  the  correctness  of  the  judg- 
ment pronounced  by  the  Lord  Onlinary,  in  finding  that,  how- 
ever clear  the  intention  of  the  maker  may  be,  and  however 
confident  he  may  have  been  tliat  he  had  executed  a  valid  and 
effectual  entail,  as  is  indicated  by  the  man^  anxious  provi- 
sions and  restrictions  it  contains,  the  clause  m  regard  to  the 
prohibition  against  sales  and  alienations  labours  under  a  fatal 
defect,  and  is  totally  inoperative. 

Lord  Mackenzie. — I  am  entirely  of  the  same  opinion,  and  I 
concur  in  the  remarks  made  by  your  Lordship.  The  simple 
question  is,  whether  there  is  an  effectual  prohibition  against 
selling  irredeemably.  The  pursuer  says  that  there  is  not,  but 
the  defenders  maintain  the  opposite  view  ;  but  in  this,  I  think, 
they  have  failed,  and  must  do  so,  looking  at  the  words  of  the 
entail.  T#o  views  are  maintained,  or  rather  one  has  been  in- 
dicated, and  another  argued  by  the  defenders.  The  first  is,  that 
there  may  have  been  an  error  of  the  pen  in  writing  the  word 
"  redeemably."  But  I  tliink  we  cannot  go  into  that,  nor  do  I 
see  how  the  Court  could  supply  what  is  said  to  be  necessary  to 
make  the  entail  perfect,  even  if  we  were  to  hold  that  there  was 
an  error ;  for  we  do  not  know,  and  cannot  know  what  ought  to 
be  supplied.  We  can  have  no  certain  or  proper  knowledge  on 
the  point,  and  therefore  it  would  be  a  very  difficult  and  most 
delicate  thing  to  say  what  the  Court  ought  to  supply.  But  we 
are  relieved  from  deciding  tliis,  as,  in  point  of  fiict,  the  defen- 
ders refuse  to  argue  it,  and  rather  say  they  are  to  hold  that 
there  is  no  cleric5  mistake.  The  second  view  is,  that,  taking 
the  deed  as  it  stands,  the  prohibition  is,  as  was  meant  to  be, 
perfectly  sufficient  to  prohibit  irredeemable  sales.  But  I  take 
it  that  the  argument  of  the  pursuer  is  the  correct  view,  and 
that  the  proliibition  does  not  strike  against  such  sales ;  and  the 
clause  in  question  shews  a  totally  opposite  intention.  After 
much  consideration,  I  am  clearly  of  that  opinion,  and  that  the 
suspenders  cannot  succeed,  Tbe  wa^  in  which  the  suspenders 
treat  the  question  is  this, — ^they  divide  the  clause  into  two 
parts,  as  it  were.  They  s^  the  clause  was  intended,  and  in 
point  of  law  must  be  taken,  as  a  prohibition  "  either  to  sell, 
or  alienate,"  or  to  "  impignorate  or  dispone"  "  redeemably  or  un- 
der reversion."  This  is  in  effect  what  they  say.  Now,  I  do 
not  see  what  warrant  there  is  for  treating  the  clause  in  thii 
manner ;  and,  even  supposing  the  clause  had  stood  in  that  form, 
I  am  not  aware  that  we  could  have  given  it  the  interpretation 
for  which  the  suspenders  contend.  I  think  so,  because,  flrom 
the  form  of  the  sentence,  I  consider  that  the  qualifying  words 
"  redeemably  or  under  reversion,"  attach  to  limit  the  whole 
four  verbs,  as  if  it  had  been  selling  redeemably  or  under  rever- 
sion, alienating  redeemably  or  under  reversion,  impignorating 
redeemably  or  under  reversion,  and  so  on.  It  is  argued  that  it 
is  absurd  to  prohibit  impignorating  redeemably  or  under  rever- 
sion, as  impignoration  is  a  redeemable  right.  But  suppodng 
this  was  an  error,  how  does  it  prove  that  the  qualifying  words 


214 


REPORTS  OF  CASES  DECIDED 


[Felwir^ 


were  not  to  attach  to  the  other  expressions  ?  The  granting  that 
there  is  an  error  in  that  respect  just  assumes  more  force  to 
what  the  pursuer  contends.  But  I  do  not  find  any  reason  for 
treating  the  clause  in  any  separate  form,  so  as  to  detach  the 
qualifying  words  from  selling,  any  more  than  there  is  room  for 
holding  that  they  must  he  detached  from  the  other  words  of 
prohibition.  But  there  is  another  consideration,  and  it  is  this. 
The  words,  "  the  said  lands  and  estate,  or  any  part  thereof"  are 
interposed  between  the  words,  to  "  sell,  ahenate,  impignorate 
or  dispone,"  and  the  words,  "  redeemably  or  under  reversion." 
We  cannot  skip  oyer  these  words,  and  hold  them  not  written, 
and  say  tliat  the  prohibition  is  to  **  sell  redeemably,"  and  that 
the  words,  the  said  lands  and  estate,  or  any  part  thereof  are  to 
be  applied  only  to  the  other  words,  along  with  the  words  "  re- 
deemably or  under  reversion."  We  must  read  the  whole  to- 
other. In  the  most  favourable  circumstances,  we  would  have 
great  difficulty  in  omitting  such  words ;  but  in  a  question  of 
^ntail  law,  we  must,  above  all  others,  revise  to  do  it.  But  the 
case  does  not  stop  here ;  and  I  would  say,  that  if  the  clause, 
taken  in  the  way  in  which  it  stands,  shews  an  apt  and  appro- 
priate meaning  in  itself,  that  one  must  be  taken,  especially  if 
It  not  only  does  no  violence  to  its  form  and  language,  but 
affords  a  meaning  less  liable  to  objection  than  what  the  suspen- 
ders contend  for.  That  appears  to  me  to  be  the  case  here,  and 
that  the  pleas  of  the  pursuer  rest  on  a  view  which  is  entirely 
in  accordance  with  the  words  of  the  clause^  His  view  is  a  far 
more  consistent  and  probable  one,  so  far  as  we  are  entitled  to 
judge  of  intention  in  a  question  of  entail,  than  the  suspenders'. 
His  view  is  not  only  the  probable  one,  as  I  think,  but  it  is  the 
grammatical  one  of  the  sentence.  It  is  grammatical  to  apply 
the  words  of  qualification,  from  the  way  the  sentence  runs,  to 
the  whole  fbur  expressions  of  selling,  &c.  &c.  Had  the  word 
been  "  irredeemably"  instead  of  **  redeemably,"  in  this  clause, 
t  suppose  there  could  have  been  no  doubt  that  it  applied  gram- 
matically to  the  four  expressions,  at  least  no  doubt  would  have 
been  raised.  All  that  is  attempted  to  be  said  is,  that  it  is  too 
iavourablo  a  view ;  but  all  the  argument  ^hich  is  employed, 
though  ingenious  enough,  is  but  a  cover  of  this  sort,  that  the 
intention  was  to  make  a  perfect  entail,  and  that  that  intention 
will  be  defeated  if  this  favourable  view  is  taken.  It  is  an  at- 
tempt to  argue  an  intention ;  but  we  cannot  now  listen  to  such 
a  plea.  I  don't  suppose  that  any  case  ever  occurred  where  an 
entail  was  set  aside  in  which  the  maker  did  not  most  anxiously 
shew  his  intention  that  there  should  be  a  good  entail;  but  what 
of  that,  if  the  intention  is  not  legally  ana  effectually  secured  ? 
It  is  just  the  very  ground  for  going  against  the  entail,  and 
adopting,  as  here,  the  argument  of  the  pursuer.  A  good  deal 
has  been  said  about  the  supposed  absurdity  of  a  prohibition 
against  "  impignorating  redeemably  or  imder  reversion ;"  and 

S daresay  it  is  not  a  very  appropriate  or  happy  expression, 
ut  we  have  nothing  to  do  with  that,  as  the  clause  stands ;  and 
pven  were  I  driven  to  say  that  these  words  don't  apply  to  im- 
pignorating, I  cannot  hold  that  the  qualifying  words  don't  apply 
to  selling,  &c.  &c.  Of  the  two  meanings,  therefore,  of  which 
the  clause  is  argued  to  be  susceptible,  I  am  clearly  of  opinion 
that  the  one  to  be  taken  is  that  which  is  argued  by  the  pursuer, 
both  as  doing  no  violence  to  the  language,  and  as  being  boUi 
consistent  and  grammatical  in  itself. 

Lord  Fullerion, — ^The  point  is  free  from  all  difficulty.  No 
question  is  raised  on  the  ground  of  clerical  error.  Indeed,  I  do 
pot  see  how  it  could  be  raised ;  for  there  is  nothing  in  the  words 
as  they  stand  forcing  us  to  amend  or  alter  them.  The  supposed 
f  rror  is  to  be  proved,  not  exfack  of  the  deed,  but  by  the  extreme 
improbability  of  supposing  that  the  entailer  could  have  intended 
to  use  the  expression  as  it  stands,  and  the  extreme  probability 
that  he  must  have  intended  to  use  one  not  merely  difibrent 
t^ut  directly  the  reverse.  Any  attempt  to  amend  a  supposed 
error  on  such  a  ground  as  that  is  clearly  quite  inadmissible. 
We  must,  then,  take  the  words  as  they  stand ;  and,  so  taking 
^hem,  the  case  presents  no  difficulty  whatever.  The  words 
''redeemable  and  under  reversion"  are  words  which  are  in  law 
Applicable,  and  are  by  this  deed  applied  to  the  words  **  sell, 
^ienate,"  as  well  as  to  the  word  "dispone."  We  have  here, 
then,  nothing  but  a  prohibition  of  selling,  or  alienating,  or  dis- 
poning, "  either  redeemably  or  under  reversion"— a  description 
of  acts  and  deeds  which  aoes  not  apply  to  the  sale  under  con- 
fidgnitiort. 

,  T|ie  defenders,  the  heirs  of  entail,  maintain,  that,  when  con- 
stru^  ih  this  way,  the  clause  is  tautological  and  absurd.  It 
may  be  tautologioU,  but  it  would  be  hazardous  to  admit  that 


as  a  good  otjection  to  a  phrase  in  conveyances.  Beildei,  the 
defenders,  in  urging  this  difBculty,  forget  the  respectiTe  oUigi- 
tions  of  the  parties  in  such  a  question.  It  does  not  lie  od  the 
pursuer  to  shew  that  this  is  a  clear  and  intelligible  prohOstkn 
in  the  limited  sense.  The  obligation  lies  on  the  heirs  df  entaul 
to  shew  that  there  is  a  special  prohibition  in  the  uiJimitd 
sense.  And  supposing  that  the  pursuer  had  really  fidled  ia 
defending  the  phrase  as  accurate,  it  would  be  rather  difficult 
for  the  heirs  (k  entail  to  make  out  that,  because  it  wsi  u  ill 
expressed  prohibition  against  selling  redeemably,  it  vai  there- 
fore to  be  held  as  a  good  prohibition  against  selling  irredeea- 
ably.  That  is  his  case ;  and  I  need  not  say  that  such  an  attenpt 
must  be  unavailing. 

Liord  Jeffrey, — I  concur  entirely  with  your  Lordships.  Isdopt 
what  your  Lordships  have  said,  as  it  entirely  agrees  with  ny 
views.  I  would  only  add,  that  if  it  could  have  b^n  maintiinH 
that  the  ac^jecting  of  the  words  "  redeemably  or  under  lere. 
sion"  was  utterly  incongruous  with  sal^  and  therefore  stnn^, 
and  not  known  in  practice,  as  qualifying  such  transactiom,  v 
that  they  were  informal,  then  there  woiUd  have  been  ftne  is 
what  the  suspenders  say.  But  they  don't  say  that ;  and  the  bA 
is,  that  sales  under  reversion,  or  with  power  of  redemptioD,  im 
forms  as  old  as  the  language  of  our  law  itsell  It  is  no  oer 
thing,  or  used  for  the  first  time  in  these  entails.  Such  expm- 
sions  are  to  be  found,  in  regard  to  proper  sales,  in  all  the  esifier 
and  later  books  of  styles,  as  stated  in  the  papers ;  sod  I  an 
sure  they  are  frequently  to  be  seen,  as  conveyancers  mast  veil 
know,  not  only  in  old  but  in  more  recent  practice,  as  in  wad- 
sets, bonds,  &c.  &c.  There  are  also  examples  of  proper  vin 
under  reversion  mentioned  in  the  Decisions,  and  by  the  lesdiog 
authorities  on  the  law.  Accordingly,  this  gives  a  great  uta^ 
to  the  pursuer's  argument ;  for,  if  it  could  have  bc^  said  thil 
it  was  the  practice  to  leave  the  prohibition  against "  eeflinf; 
alienating,  impignorating  or  disponing,"  on  the  naked  virtae  od 
strength  of  such  expressions,  I  could  have  understood  the  »• 
gument ;  but  we  all  know  that  such  is  not  the  practice,  hot  the 
very  reverse.  The  style  is  to  prohibit  **  selling,  alienating,  im* 
pignorating  or  disponing,  inedeemably  or  under  revenios.' 
Conveyancers,  it  would  appear,  don't  idlow  the  words  to  ftani 
alone,  trusting  to  the  force  of  the  expressions  themselves.  They 
add,  "  irretleemably  or  under  reversion."  The  practice  is,  tbs^ 
fore,  the  other  way ;  and  these  additions,  '*  irredeemably  ornodtf 
reversion,"  are  quite  consistent  with  a  prohibition  so  framed. 
Now,  when  we  find  that  the  word  employed  is  not  irredeeiMW)'. 
but  redeemably,  are  we  to  hold  that  it  is  to  have  no  effect,  whtt 
it  is  plain  that  it  is  consistent  with  what  is  well-known  in  the 
law  ?  It  is  a  perfectly  congruous  expression,  and  must  reoHTt 
efibct  as  a  prohibition  against  selling  redeemably.  Itcansot 
be  pushed  farther,  as  that  would  be  doing  violence  to  the  ds»e. 
Accordingly,  I  cannot  adopt  the  argument  of  the  defeoden 
who  attempt  to  separate  the  clauses  into  separate  parts,  and 
apply  the  qualifying  words  separately,  as  best  suits  their  rievs. 
I  think  the  clause  must  be  taken  as  a  single  prohibition,  sod 
that  the  whole  qualifying  words  appl^  to  every  act  of  restn^ 
which  is  contemplated.  I  agree  entirely  with  your  Lardsh^i 
that  we  ought  to  adhere  to  the  Lord  Ordinary's  interlocaUff. 

The  Court  accordingly  adhered  to  the  interlocutor  d 
the  Lord  Ordinary,  and  found  no  expenses  due  to  or  bj 
any  of  the  parties. 

Authorities  for  the  Earl  of  Eglinton.— Ersk.  ii.  8,  S.  Bnm 
on  Sale,  492.  Juridical  Styles,  vol.  i.  274,  3d  edit  DaBi^ 
Styles,  587,  edit,  of  1697.  Russell  on  Conveyancing  (•&■ 
of  1788,)  287.  Bell's  Forms  of  Deeds,  (1804)  vol.  v.  24.  Jari- 
dical  Styles,  vol.  i.  229,  3d  edit  (1824.)  Lang  v.  Lang,  \^ 
Aug.  1839 ;  M'L.  and  Bob.  894.  Limisden  v.  Lumsdeo,  IStk 
Aug.  1843;  2  Bell's  App.  Cases,  104.  DougUa  v.  Glaa^bri, 
lOth  June  1825 ;  1  W.  and  S.  Edmonston  v.  Edmooston,  15^ 
April  1771 ;  M.  4411.  Ker  v,  Duke  of  Boxbuighe,  Dec  181S;i 
Dow,  210.  Steel  v.  Steel,  17th  June  1817 ;  5  Dow,  83.  Slev- 
tirt  o.  Fullarton,  I6th  July  1830 ;  4  W.  and  a  218.  Sharp  ^ 
Sharp,  18th  April  1835;  1  S.  and  M'L.  594.  Speed  r.  9f0A 
21st  Feb.  1837 ;  15  S.  and  D.  618.  Sinclair  i7.  Sinclair,  SOi  ^^ 
1749 ;  M.  15,382.  Bruce  v,  Bruce,  15th  Jan.  1799 ;  M.  W^ 
Brown  v.  Dalhousie,  25th  May  1808 ;  M.  voce  Tailsie,  A|pu  Ka 
73.    Henderson  v.  Henderson,  21st  Nov.  1815;  F.  C. 

Authorities  for  Lord  Montgomerie,  &c~:Lum8den  b.  li^J" 
den.  Lang  v.  Lang.  Steel  r.  Steel.  Doughia  o.  Qta«M 
$upra.    Hamilton  v.  Macdowall,  Sd  March  1815 ;  F.  C 
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Lord  Ordinarv,  Wood.— For  Earl  of  EgUnton,  Rutherford,  T. 
Mackenzie,  G.  Dingwall  Fordyoe ;  Toil  and  Hill,  W.S^  Agents.^ 
For  Lord  and  Lad^  Egidia  Montgomerie,  Solicitor-General  (An- 
derson), Cook ;  Vf.  and  J.  Cook,  W.S.,  AgtnU, — For  Mr  Morton^ 
Cowan;  William  Menzies,  8.S.C.,  AgaU.-^W,  C&rifc.— [J.C.] 


14M  February  1845. 
First  Ditision.— (J.C.) 

No.  104. — ^Mrs  Maroaset  Gowan  or  Nicholson  and 
Husband,  ClaimaniSy  v.  William  Gowan's  Exe- 
GC7TOBS,  Claimants. 

Foreign — ^Testament — Succession — A  dispute  having  arisen  as  to 
the  meaning  of  a  beauest  of  Scotch  personal  estate  in  a  will  made 
in  the  island  of  St  Kitts,  og  a  Scotchman  domiciled  there,  the  opi- 
nion of  English  counsel  was  obtained,  bg  order  of  the  Court,  as  to. 
the  meaning  of  the  bequest  in  the  law  of  St  Kiits^Held  that  the 
meanina  of  tne  bequest  was  to  be  determined,  not  as  a  question  of 
genera! construction,  but  bg  the  rules  of  English  colonieU  law,  as 
expounded  bv  English  lawgers, 

Testament — Obiter  dictum,  /£  is  incompetent  to  alter,  on  a  pre- 
smmtion  of  the  testator's  intention,  what  is  distinctly  expressed 
in  his  testament 

Robert  Growan,  merchant  in  Glasgow,  died  in  1833, 
leaving  a  tnist-disposidon  and  settlement,  whereby  he 
conveyed  his  whole  estate  to  certain  trustees,  and,  inter 
alioSy  to  William  Gk>wan,  merchant  in  St  Kitts,  his 
brother,  and  Dr  Benjamin  Nicholson,  surgeon  in  Li- 
verpool, the  husband  of  his  sbter,  Mrs  Margaret  Gowan, 
for  various  trust-purposes.  The  third  purpose  of  the 
trust  was  thus  expressed : 

*'  T%irdlg,  My  trustees  shall  lend  out,  on  good  and  sufi9cient 
•ecority,  a  principal  sum  equal  to  produce  a  yearly  interest  or 
annuity  of  £150,  and  take  the  securities  thereof,  conceived  in 
fiiTOur  of  my  mother,  Mrs  Margaret  M^Nish,  residing  in  Glas- 
gow, relict  of  Joseph  Gowan,  in  liferent,  for  her  liferent  use 
allenarly  f  *'  and  in  favour  of  the  said  William  Gowan,  and  his 
law^  children  in  fee ;  and  failing  the  said  William  Gowan, 
without  leaving  lawful  issue,  to  Mrs  Margaret  Gowan,  my  sister, 
■poose  of  the  said  Benjamin  Nicholson,  in  liferent,  for  her  life- 
TODt  use  allenarly  after  the  death  of  my  said  mother,  and  the 
children  of  my  said  sister,  equally  among  them,  and  the  sur- 
TiTors  and  survivor  of  them,  on  their  respectively  attaining  ma- 
jority, in  fee.** 

Mrs  Growan  survived  her  son  Robert,  but  his  trus- 
tees did  not  invest,  as  directed  by  the  trust-deed,  a 
principal  sum  to  secure  payment  of  her  annuity,  but 
set  QipBTt  a  sufficient  sum  for  paying  the  annuity,  by 
retaining  stock  and  other  securities  standing  in  their 
names  as  trustees;  and,  in  1841,  by  an  arrangement 
with  William  Growan,  they  sold  out  £1785.  15s.,  form- 
ing a  considerable  part  of  the  funds  retained  to  meet 
the  annuity,  and  applied  that  sum,  along  with  £114.  5s. 
of  surplus  interest  in  their  hands,  in  payment  of  a  debt 
due  by  him  to  a  creditor  of  his  in  Glasgow.  Robert 
Growan's  trustees  still  had  a  balance  in  their  hands 
nearly  sufficient  to  pay  the  annuity;  and  William  Growan 
bound  himself  to  remit  the  difference,  and  agreed  that, 
if  he  fmled  to  do  so,  the  trustees  should  apply  such 
portion  of  the  principal  sum  as  was  necessary  to  pay 
the  annuity  in  ^11. 

William  Growan  died  in  St  Bjtts,  where  he  was  domi- 
ciled, in  1841,  and  predeceased  his  mother,  whose  death 
took  place  in  August  1842.  He  left  a  will  dated  in  Sep- 
tember 1840,  and  executed  in  St  Kitts.  All  the  trus- 
tees and  executors  named  in  liiis  will  were  domiciled 
in  St  Kitts,  and  John  Bradley  and  John  Bradley  Growan, 
the  accepting  and  acting  executors  under  the  will,  took 
out  probate  there. 


William  Growan's  will  contained  the  following  bequest : 

"  I  also  will  and  bequeath,  in  the  event  of  the  death  beforo 
me  oC  my  mother,  Mrs  Margaret  Gowan,  now  residing  in  Liver- 
pool, by  which  I  will  become  entitled  to  socuritics  created  in 
trust,  for  my  behoof  as  survivor,  by  ray  late  brother  Robert 
Gowan,  to  the  extent  of  about  X4000  sterling :  I  then  leave  and 
bequeath  whatever  they  may  produce,  equally  between  my  sons, 
John  Bradley  Gowan  and  William  Charles  Growan,  and  the 
other  half  to  mv  sister,  Mrs  Margaret  Nicholson,  wife  of  Dr 
Bei^jamin  Nichouon  of  Liverpool." 

And  by  a  codicil  to  this  will,  of  same  date,  William 
Gowan  bequeathed  as  follows  : 

*^  A  certain  sum  of  money  in  securities  in  trust,  created  by 
my  brother's  will,  to  give  my  mother  for  her  life  £150  per 
annum,  in  the  event  of  my  death,  said  securities  to  be  converted 
into  money ;  and  whatever  may  be  the  surplus  beyond  such,  I 
leave  and  bequeath  equally  between  my  sons,  John  Bradley 
Gowan,  and  William  Charles  Gowan.** 

Mrs  Margaret  Gowan  or  Nicholson,  and  her  hus- 
band Dr  Nicholson,  thereafter  proceeded  to  raise  an 
action  in  name  of  the  trustees  of  Robert  Growan, — the 
fund  in  medio  being  the  sum  which  had  been  reserved 
by  them  to  pay  the  deceased  Mrs  Growan^s  annuity, 
amounting  to  £1457.  12.  6.,  and  certain  shares  of  the 
Clyde  Shipping  Company.  In  this  action  claims  were 
lodged  for  the  executors  of  William  Gowan,  who 
claimed  the  whole,  and  for  Mrs  Nicholson  and  husband, 
who  claimed  the  half  only  of  the  fund  in  medio.  Cer- 
tain preliminary  objections  were  stated  by  the  execu- 
tors of  William  Gowan,  which  were  ultimately  aban- 
doned. 

Mrs  Nicholson  and  husband  pleaded^  inter  alia — ^Tbe 
intention  of  William  Growan  was  unquestionably  to  di- 
vide the  fhnd  in  question  equally  between  his  children 
and  his  sister :  (1.)  Because,  from  the  terms  in  which  he 
described  and  alluded  to  the  fund  in  medio,  it  is  evident 
that  he  supposed  it  not  to  vest  in  him  till  his  mother's 
death.  (2.)  That  acting  on  this  mistaken  supposition, 
in  providing  for  the  event  of  her  predeceasing  him, 
when  the  fund  would  in  his  opinion  become  his  own, 
he  leaves  it  equally  between  his  sons  and  sister ;  and, 
(3.)  That  in  providing  for  the  event  of  his  dying  before 
his  mother,  when  he  supposed  the  whole  of  &e  fund 
would  go  to  Mrs  Nicholson,  under  the  destination  in 
Robert  Gowan's  settlement,  he  directs  his  trustees  to 
diminish  the  fund  as  much  as  possible,  (for  the  benefit 
of  his  sons,)  and  to  pay  the  amount  so  taken  therefrom 
to  them,  in  order  to  carry  out,  as  nearly  as  he  could, 
his  original  and  stiU  subsbting  intention  of  making 
them  share  equally  with  Mrs  Nicholson.  (4.)  The 
subsequent  interference  with  the  fund  by  William 
Gowan  is  sufficiently  accounted  for  by  his  desire  to  li- 
quidate the  debt  for  payment  of  which  he  was  pressed 
by  his  creditors,  for  which  purpose  he  had  recourse  to 
the  expedient  he  had  already  devised  (in  his  codicil) 
for  placing  his  sons,  as  nearly  as  possible,  on  a  footing 
with  Mrs  Nicholson,  if  the  event  should  take  place, 
viz.,  his  predeceasing  his  mother,  which  he  conceived 
would  transfer  the  whole  fund  to  Mrs  Nicholson. 

William  Gowan's  Executors  pleaded^  inter  alia — (1 .) 
The  express  words  of  the  testator  in  his  will,  bequeath- 
ing the  legacy  in  favour  of  Mrs  Nicholson  '^  in  the 
event  of  the  death  before  him  of  his  mother,"  in  which 
case  only  he  "  then"  leaves  and  bequeaths,  &c.,  are 
so  clear  and  unambiguous  as  to.admit  of  only  one  con- 
strucdoni  which  condosively^Da^  m1  claim  by  Mrs 
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KicLolson  liiid  lin^jluintl.  (2,)  Even  if  William  Gownri 
could  bn  assumed  to  have  been  under  the  erroneous 
]mprL^s.^ion  asserted  by  Dr  and  Mra  Nieholson,  that  the 
fund  lert  bj  his  brother  would  not  vest  in  him  unlcas 
he  survived  hU  mother,  Ihis  wouhl  not  warmnt  the 
framing  of  a  wili  tor  the  deceased  such  as  it  miglit  be 
imagined  he  would  havQ  made  had  \m  impre34?ion  of 
hiss  rights  been  differotit,  more  especiallj  one  in  direct 
opposition  to  the  will  actmillj  mnde  by  lam,  (3,) There 
nrc  no  suiricient  grounds  for  the  assumption  that  I  he 
deceased  was  in  point  of  faet  under  an  erroneous  im- 
pression as  to  the  vesting  of  the  fund  left  him  by  his 
brother's  m  jIL  The  expressions  in  the  will  itself  do  not 
imply  this,  bnl  the  contrary  j  and  his  conduct  in  regsird 
tu  the  wiilnlrawal  of  a  great  pai't  of  the  fund  set  apart 
for  t'^iJfJi^^it  of  his  mother's  annuity,  shews  that  he  \rm 
aware  ihul  the  ftmd  had  then  vested  in  him,  subject 
only  to  his  mother*s  liferent.  Fmalitf,  The  bcqiiest 
being  subject  to  whatever  deduction  may  be  necessary 
in  order  to  pay  the  testator's  debts,  the  present  claim 
is  premature,  and  can  neither  be  maintained  nor  given 
efiect  to  until  all  (he  debts  of  William  Go  wan  are  paid  ; 
and  as  his  debts  ai-e  still  unpaid  to  a  largo  amount, 
and  as  the  fact^  wliether  there  may  or  may  not  be  a 
surplus  to  meet  the  bequest  in  question,  even  if  effee- 
tuah  must  depend  on  the  result  of  his  executors'  ma- 
nagement and  intromissions,  the  claim  falls  to  be  dis- 
missed. 

In  these  circumstances,  the  I^rd  Ordinary  directed 
a  case  to  be  prepared  for  the  opinion  of  English  coun- 
sel on  the  points  of  English  or  colonial  law  involved, 

A  case  Wiis  accoi-dlngly  pj-eimred  and  submitted  to 
\V.  IL  TinneVf  Estp.  for  his  ot>inion. 

Mr  Tijjncy  returned  an  opinion  containing  the  fol- 
lowing passages: 

''  I  think  the  law  of  St  Kitt*  h.  for  the  purpose  of  this  c^tto, 
to  be  contsideml  an  the  8:ime  witli  llkHiiw  of  Easland.  lu  my 
opinion,  Uris  Nicholson  ]i:ia  not,  acLordiiiif  to  tlic  law  of  Ea^latid, 
or  of  ilie  caioay,  a  ri(?ht  tg  demand  fmrn  the  executors  of  Wit* 
liam  Onwan  payment  of  the  aum  to  wliicti  tlujj  qucalion  n?fi*rs, 
or  any  part  of  U. 

"  To  gWi-  cflect  to  the  hequcit  to  Mr«  Nicholson^  in  the  event 
whiiih  happtjned^  it  wouU  be  necessary  to  reject  thtj  woitls  *  in 
the  event  of  the  death  tx'lbnt;  me  of  my  mother,  Mfd  Go  wan/ 
Nl>w,  I  consiiier  the  U\y  to  be,  that  vordfi  carmot  lie  rcjcctoii  as 
inserted  by  mistake,  unless  they  are  irre<ioneHeable  with  the 
pest  of  tlie  will»  and  unleasr,  by  the  corroction  of  tlie  supjxised 
ifiiflt^ke,  elfeet  can  he  ^vcti  to  t?ie  testntor*!  intention  as  clearly 
ehewn  by  the  wilL  Thene  are  several  cases  tiearinff  on  this  »ub* 
ject,  I  think  it  stiffleient  to  refer  to  Smhh  v.  MaitkuJ^  I  Vesey 
jun,  362.     Mcllish  r.  Mt^lUsh,  4  Vesoy,  jun.  45. 

'*  in  the  prL*scot  caj^e  there  is  nothing  to  demonstrate  how  the 
testator  woutd  have  disposed  of  tho  fund  in  the  event  of  Ins 
dyiag  before  his  mother,  if  he  hud  known  that  Jie  had  a  power 
of  dkpo«ing  of  it  in  that  oTent,  Tlie  cffllieil  which  diaposeB  of  a 
poflsilile  surplus  does  not  furnish  any  sueti  demon  stmt  ion," 

"This  legac^%  1  think,  wouhl  tiot^  by  the  !aw  of  EnjarlantJ, 
have  been  exigiblo  before  p-iyment  of  William  Go  wan  the  tcs- 
ijitor'fl  debts," 

Tlie  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  the  accompanying  note  ; 

"2Uf  Nnvtuiher  1S44.— The  Loni  Ordinary  having:  heard 
ronosel  in  the  mujtipttfijomdin'r,  ainl  tbereafter  considered  tlie 
reconl  anri  whole  provxas— In  respect  of  the  opinion  of  Mr  Tin- 
neyt  Finds  tlmt  the  cjipital  sum  or  provision  liferentol  by  Mrs 
tJowan,  senior,  and  conveyed  to  tlie  iJoeeuBed  Wit  11  am  Go  wan. 
hi  fee,  by  the  prior  settlement  of  his  brother  Itobcrt,  was  nt>t 
carried  by  the  will  latterly  extHzuteii  by  the  said  William  Gowan: 
Therefore,  repels  the  cl»iui  of  J)r  and  Mrs  Niehol^oti  to  any  sh^re 
of  the  «nid  fund,  and  lustains  the  eUdm  of  William  G*owan's 


executors,  in  »o  far  to  any  part  tliereof  is  3tiil  in  U»  hindi  ti 
the  pursuers,  and  in  respect  that  this  judgment  ejhiniti  ik 
present  process,  finds  it  tmneoessaiy  to  give  anj  dedjiaQdiyb 
other  plean  raised  for  the  pftrti^  on  tbcoj^  e  Finds  no 
due  to  or  by  tntlier  party  in  this  competitioni  ai 

"Ao/fl. — The  pFLYeding  jud;nnL'nt  prort.'C'd*  eotJui 

Tinney*s  opiniot^  which,  in  a  question  turning  on  tl»e   ^ 

tion  of  a  will  executed  in  an  English  colony,  is  cntitN  togrrti 
weight.  If  t  he  cas^,  however,  were  Jbund  hot  to  dt^peml  dii  of 
technicality  peculiar  to  Englkh  low,  and  if  it  wcie  iy^va  totlia 
Court  to  enter  on  an  inquiry  as  to  the  imptirt  d  Williai 
Gowun's  will,  und  the  codicil  unnexed  thereto^  as  aqaetticnM 
general  conatmction,  the  Lord  Ordinary  must  state;  vitb  d 
due  deference,  that  he  sbouid  have  ent42rtiuned  eocssidei^ 
doubt  whether  Wiltlam  Go  wan  truly  meant  hi*  beq^KSttali 
conditifinni  And  deiK^ndent  on  hi  a  iurviving  his  mother,  if  W 
down  by  Mr  Tinncy. 

"It  IS  very  evident  that  William  Go  wan,  or  the  fbwicrrf 
the  colonial  will^  laboured  under  n  mUfffle  tka  lotheMlVRd 
his  right  to  the  liferenteil  fund  bcqneatlied  to  him  by  his  )m^ 
Robert^  nmler  a  Scyita  tmat -scitlemcnt  executed  ftt  Gli^-f 
and  he  suppoflcd  that  the  be<inest  of  thit  flmd  to  him  codti 
not  take  eflfect  till  the  death  of  his  moth^,  Nmr.  il^m^ 
tlie  terms  both  of  the  will  and  codicil  of  WilHam  UafsriRt 
spec  Ling  this  bequest  are  »ofnewhnt  involved  imd  amiiisiirti^ 
yet,  if  the  response  of  the  learned  counMd  u  nr/t  to  be  heJd  « 
exclude  fiirther  discussion,  it  is  thought  tb^it  a  qacst^  i^ 
l>e  fairly  rai.^^d  here,  whether  the  words  founded  on  u  imI- 
tiorudm  the  legacy  by  WLlham  amoiint  to  more  tbinii^i- 
Mcripfion  or  misrecitai  by  the  teHtator  of  hi*  own  powcff  QfttMH 
fund  betjueathfd,  which  wonld  not  annul  the  legacy  U  |itfti- 
cular,  the  emiiitl  vrhich  applies  to  the  case  of  Williiim  prate, 
ceasing  the  mother,  and  leaves  any  mmlua  of  Im  ^ridi  *"  ^ 
Bona  in  thai  cvunt,  is  not  vt^ry  intelligtble,  \f  it  dtics  m 
any  aurpKis  which  mlg^lit  remain  after  the  lifcrented 
dividetl  in  the  manner  dirt^cted  l>y  the  wilL 

*'  Still,  tin*  I^nl  Ordinary  cannot  place  his  own  imj 
as  to  the  construction  of  a  foreign  will  against  Ihal  of  a 
learned  in  the  law  of  the  country  where  the  will  itmL  _ 
and,  looking  to  the  case  of  IjotA  Cranatoun,  iu  lft39,  (1  D.ind: 
521,)  there  ttecma  to  lie  some  donbi,  if  a  single  Jnilge  ac^  ■ 
the  Outer Jiouse ou^it  to  make  a  atcond  r\.i;reiice  to' 
counsel.     But  it  is  indiaputably  in  the  power  of  tb& 
conaider  if  an^  further  light  eiui  be  derived  (hjin  lii^ 
or  if  the  ease  la  open  to  diacos&ion  in  our  trilmaAl«  iif 
of  general  construction.    If  there  had  been  any  inlbra 
to  the  nature  of  the  HfertMUtKl  fund  not  ^lly  tHimnmnJ 
Mr  Tinney  in   the  case,  and  in  particular,  if  ln>  iliij  nut  tiL 
itand  that  ihu  rigfit  to  the  fee  left  Oy  William  under  Robcft^J 
trust  exeentt'd  in  Scotland  hail  not  only  rested  in  W 
Gowan  all  along  from  the  death  of  llobert'  bni  that  it  ir»t 
posable  by  hira»  and  attachable  by  ldj9  creditorn,  f  under   _ 
of  the  liferent)  the  Lord  Onlinary  wonld  pt\jbably  hiiT©  m 
rectetl  that  fact  to  be  more  fully  explained  to  counjeir  " 
when  it  was  explicitly  stated  iii  the  caw  laid  before  th^ 
that  Willinm  Gowan  liad^  at  the  date  of  the  will,  a  rm 
in  the  fee  of  that  part  of  Robert 'a  ftiniia,  thi^  wa*  snffidort' 
enable  a  counsel,  of  the  expcrienee  of  Mr  Tinney,  touuditil 
the  nature  of  the  right  vested  m  William  Gowan  lunki 
Scots  trust." 

Mrs  Nicholson  and  h<?r  husband  presented  a  i 
ing  note  against  thi^  interloentor,  praying  the  Coflrt 

"  to  And  that  the  capital  a«im  or  provision  lifeimted  I 
Gowan,  senior,  ami  conveyed  to  the  dec«<wod  Willi«iii< 
in  fee,  hy  the  aettlement  of  liis  brother  Bobeft,  wo*  o 
the  will  executes!  by  the  saiil  Willimn  Gowan  j  to  bu_ 
claim  of  the  roclaijoerai,  Dr  and  Mrs  Nldiolson,  to  the  i 
the  said  fund  ooovcyed  to  th«m  by  tlie  said  will,  and  I _ 
the  elaim  of  the  cxtt-utors  of  William  Gownn  tljc*ei»i ;  ar« 
wisct  and  iK'fori.*  further  answer,  to  dirvct  the  case  to  be  irmin**  1 
of  new  to  counsel  learutd  in  the  law  of  the  colony  of  St  Kilfc 
with  a  Ticw  t^u  obtJon  a  further  opinion  or  opinions  xla^t/k  | 
and  to  find  the  TCclaimer*  entitletl  to  ejEpcnse*." 

Willinm  Gowan'^s  cxeentors  also  recLum^d  a^iisw  , 
the  i  n tt* floe n tor  of  the\f>rd  Oi^inary^  in  so  Ikr  a^  it^?  i 
had  not  been  fmmd  cniitlrd  to  je^^n^ea.    t 
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Lord  Jeffrey.— 1  agree  with  the  opinion  of  Mr  Tinney.  This 
is  a  conditional  bequest ;  and  I  demur  to  the  theory  that, — if  a 
beqaost  be  made  by  a  testator,  which  is  a  conditional  bequest, 
in  clear  and  unequivocal  terms,  because  it  may  appear  likely 
that  it  was  made  conditional  in  consequence  of  a  mistake 
or  misapprehension  on  the  ^art  of  the  testator,  and  that  he 
vould  have  made  it  unconditional  if  he  supposed  he  could  have 
done  so— which  is,  I  think,  at  any  rate  doubtftil  in  this  case, — 
we  can  proceed  upon  the  presumed  intention  of  the  testator, 
and  alter  that  which  is  distinctly  expressed,  Tlus  seems  to 
me  incompetent.  I  think,  however,  that  the  Lord  Ordinary  is 
right  in  looking  on  this  as  an  English  will ;  that  it  must  be 
construed  accon^ing  to  the  rules  of  English  law ;  and  that  wo 
have  no  right  to  apply  our  judicial  mind  to  it.  I  need  scarcely 
mention  tlmt  my  note  in  Lord  Cranstoun*s  case,  wliich  has  been 
noticed,  received  no  countenance  from  the  Court :  and,  on  that 
point,  I  have  stood  corrected  ever  since,  and  have  held  the  deci- 
sion in  that  case  conclusive  of  the  law  on  that  subject,  viz.,  that 
an  English  deed  is  to  be  construed  solely  by  the  rules  of  Eng- 
lish law. 

Lord  Mackenzie. — I  concur.  I  think  that  this  is  clearly  to  bo 
re?irJed  as  an  English  will,  and  is  to  be  construed  by  the  law 
of  England.  Althou!?h  tile  construction  were  in  such  a  case 
contrary  to  the  law  of  Scotland,  and  even  if  that  could  be  sup- 
posed contrary  to  reason  itself^  yet,  if  it  were  the  construe^ 
tion  put  on  the  deed  by  the  law  of  England,  it  would  be  con- 
clusive. In  Trotter's  case,  accordingly,  though  in  Scotland 
there  could  bo  no  doubt  entertained  that  the  maker  of  the  deed 
proposed  to  convey  his  Scotch  heritage  as  well  as  his  moveable 
property  for  the  purposes  in  the  deed,  yet,  as  the  deed  was  held 
to  h3  an  Englbh  deed,  and  English  lawyers  said  that  it  could 
not  be  meant  to  convey  Scotch  heritage,  it  was  found  that  the 
party  taking  up  the  moveable  succession  under  the  deed  could 
not  be  compjUerl,  on  the  principle  of  approbate  and  reprobate, 
to  fulfll  what  seemed  to  us  in  Scotland  the  intention  of  the  tes- 
tator as  to  his  heritage  here.  A  Scotchman  making  a  settle- 
ment in  an  English  colony  must  take  care  that  he  states  his  in- 
tention according  to  the  modes  of  technical  expression  in  the 
lavr  of  that  colony. 

Lvd  FuUerton, — I  cancur.  The  maker  of  this  deed  had  the 
benefit  of  disponing  his  colonial  property  according  to  the  law 
of  the  colony,  which  is  the  English  law ;  and  as,  in  the  deed,  he 
thus  got  the  benefit  of  the  colonial  law,  he  was  bound  to  express 
Ills  intentions  as  to  the  disposal  of  his  Scottish  property  accu* 
rately  according  to  the  English  law,  because  it  is  by  that  law 
that  his  settlement  must  be  regulated. 

Lord  Justice-  GeneraL — I  concur  in  thinking  that  the  settle- 
ment must  be  read  according  to  its  meaning  in  the  law  of  Eng- 
land. And  I  ana  of  opinion,  besides,  that  the  meaning  of  the 
bequest  in  question  is  unequivocally  expressed,  and  that  the 
Ij^icy  was  clearly  conditional.  The  executors  are  entitled  to 
expanses,  as  tho  Court  do  not  concur  in  the  view  which  led  the 
Lord  Ordinary  to  refuse  them. 

The  Coart  accordingly  pronounced  the  following  in- 
terlocutor : 

"  Rafose  the  prayer  of  the  reclaimmg  note  for  Dr  and  Mrs 
Nicholson,  and  adhere  to  the  interlocutor  of  the  Lord  Ordinary 
reclaimed  against,  in  so  far  as  it  is  reclaimed  against  by  the  said 
note:  But,  with  respect  to  the  reclaiming  note  for  William 
(rjwan*s  executors,  alter  the  said  interlocutor  in  so  far  as  it 
finis  no  expenses  due  to  or  by  either  party :  Find  Dr  and  Mrs  - 
Xicholson  Uable  in  expenses  to  William  Gowan*s  executors,  with 
Uie  exception  of  the  expenses  of  the  discussion  relative  to  the 
competency  of  the  multiplcpoinding ;  appoint  an  account,"  &c. 

Lord  OnUnarVf  Cuninghame. — For  Mrs  Nicholson  and  UuS' 
^md^  SoUdtor-General  (AndorsonX  Fatten ;  Andrew  Murray, 
W.S.,  Agent. — For  W,  Gowan's  Executors^  Rutherfurd,  Dunlop ; 
Gibsoa-Craigs,  Dalziel  and  Brodie,  W-S.,  Agents.^W.  Cierk.^ 


Uth  February  1845. 

First  Division.— (J.C.) 

No.  105. — ^Andrew  Bbown,  Petitioner,  v.  John 

M*Callum,  Respondent, 

Process— Citation— Statute  2  and  3  Vict,  c  41,|  15 — ^Bankrupt 
—  Tlie  execution  of  citation  of  a  party ^  for  sequestration  of  whose 
estates  a  petition  had  been  presented,  bore  that  a  copy  of  the  petition 
and  deliverance^  ^c,  had  been  lawfully  served  on  the  partjh  by 
having  it  for  him  **  with  his  father,  within  his  said  father's  dwelling' 
house  in  Newbur^h,  with  whom  he  lives  and  resides  when  not  at  sea, 
to  be  qiven  to  hun,  because  I  could  not  find  himself  jpersonalUf* 
— Held  that  tlte  party  had  been  competently  cited,  unaer  the  Ibth 
section  of  2  and  3  Vtct.  c  41. 

A  petition  was  presented  for  sequestration  of  tho 
estates  of  John  M'Callum,  ship-owner  and  underwriter 
residing  in  Newburgh,  Fifeshire,  by  Andrew  Brown, 
agent  for  the  Central  Bank  of  Scotland  there,  as  a  cre- 
ditor of  M'Callura  to  the  extent  of  £177.  0.  3. 

The  Lord  Ordinary  on  the  bills  granted  warrant  for 
citing  M'Callum, 

**  in  terms  of  the  statute,  to  appear  in  Court  within  eight  days 
after  citation,  to  shew  cause  why  sequestration  of  his  estates 
should  not  be  awarded." 

An  execution  of  citation  was  returned  by  a  messen- 
ger, which  bore  that  service  had  been  made,  by  leaving 
**  copy  of  certified  copy  of  petition  and  deliverance,  and  cer- 
tificate, with  short  copy  of  service  and  citation  subjoined,  for 
the  said  John  M^CaiUuro,  with  his  father,  within  his  said  father*! 
dwelling-house  in  Newburgh,  with  whom  he  lives  and  resides 
when  not  at  sea,  to  be  given  to  him,  because  I  could  not  find 
himself  personally.** 

M'Callum  objected  to  this  service  as  incompetent, 
and  pleaded — ^There  are  but  three  methods  of  citing  the 
debtor  provided  by  the  2  and  3  Vict  c.  41,  §  15, 
viz.,  by  personal  service,  or  by  service  at  his  dwelling- 
house,  or  place  of  business.  The  present  service  does 
not  bear  to  have  been  made  in  any  of  those  methods. 
It  was  not  made  at  the  debtor's  but  at  his  father's 
dwelling-house.  It  bears  that  the  debtor  resides  there 
when  not  at  sea,  but  he  may  not,  for  all  that  appears 
in  the  execution,  be  at  his  Other's  dwelling-house  once 
in  five  years. 

Brown  answered — ^The  service  is  sufficient.  It  was 
made  at  the  house  where  the  debtor  lives  and  resides, 
which  is  all  that  the  statute  requires.  That  that  house 
is  stated  to  be  also  his  father's  dwelling-house  is  of  no 
consequence,  for  that  statement  is  merely  descriptive, 
and  by  no  means  shews  that  it  was  not  the  son's 
dwelling-house  also,  in  the  sense  of  the  statute. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutors : 

"  31«/  January  1845. — ^The  Lord  Ordinary  having  heard  par- 
ties' procurators — In  respect  the  petitioning  creditor  abides  by 
the  execution  of  citation  as  the  sole  evidence  upon  which  ho 
rests,  in  order  to  establish  the  validity  of  the  diligence,  in  so  &r 
as  regards  the  domicile  of  the  debtor.  Appoints  parties,  to  de- 
bate on  tho  validity  and  efiect  of  that  execution.** 

**  1st  February  1845. — ^The  Lord  Ordinary  haring  heard  coun- 
sel for  the  parties — In  respect  of  the  informality  of  the  execu- 
tion of  citation,  dismisses  this  petition :  Finds  the  respondent 
entitled  to  expenses ;  aUows  an  account  thereof  to  be  given  in, 
and  remits  tlie  same  to  the  auditor,  to  tax  and  to  report** 

Brown  reclaimed  against  both  of  these  interlocutors. 
At  advising. 

Lord  Justice- GeneraL — ^I  think,  on  a  faur  and  rational  con- 
struction of  the  Sequestration  Statute,  that  this  objection  to  the 
citation  of  the  bankrupt  is  not  well-founded.  The  statute  di- 
rects that  the  party  shall  be  dtedat.hudweUinff-hpuse.qr^au^ 
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of  biuin^sa.  Now  this  doe«  tiol  menu  that  the  dwelling-house 
shall  be  the  property  of  the  pcraou  ciicJi  it  jiicaiis  the  liouae  ixj 
which  h&  livc!8  siiid  resides ;  «nd  thiij  execution  bears  lliai  service 
wns  iiiflde  m  tliC'd^ullin^^-hou^L*  where  the  pfirty  livea  wlicu  he  ii 
iKit  at  sea,  Wuppose  it  had  suid  that  the  senrioe  copy  had  been 
left  at  tlie  nmusion  of  Whitelu>uso  or  of  BlackhuUEe,  where  the 
pjirty  live»  and  reside^H  that  would  be  quite  good  if  he  lived  then*, 
(wluch  must  be  taken /»rti  verttaL^)  ^  hethcr  he  wcrt^  the  prop rie Lor 
of  the  house  or  not.  That  the  e.^ecution  adih,  (hat  Ihe  house 
where  the  service  was  mxule  wafl  the  liouse  iu  which  liis  father 
livcfl^  is  ani'iu^  noliiiiiK  niorc  than  if  it  lind  gtaUxl  tluit  it  was 
made  at  the  TUiiosion  of  lihickhouae  or  Whitehouse — the  ex:- 
presgion  h  merely  descriptive.  Ilicre  can  be  the  less  hesitation 
in  coming  to  this  deci^tjou^  when  we  look  at  the  terms  of  the  Se- 
quel tratiou  Act,  which  couiain  an  injunction  that  the  intention 
of  the  legislature  with  regard  to  iUenaetnients  U  to  be  fully  car- 
ried out ;  and  to  fluatain  ihe  objection  would  be  quite  judaicaL 

Lord  Mftrk:*'fL:if..^l  quite  concur.  I-ixiklug  to  the  iuteution 
of  the  legrij^lature,  and  the  thininiiitended  by  thom^  the  objection 
itated  aoenij}  to  me  too  subtle.  Tliis  man'  in  »aid  to  live  at  the 
place  where  the  service  wa«  made  when  he  i»  not  at  sea,  i,  e, 
that  hii  domicile  n»  a  Seotehiuau  is  at  the  place  of  service* 
Erery  Scotch  sailor,  I  suppose,  has  a  domicile  on  iand  when 
he  h  not  at  sea  ^  and  tliat  was  the  caae  with  thia  man— his 
dwelling-place  was  tn  hie  father*!  house.  It  could  not  be  snld, 
MS  has  l^u  argued,  that  a  man  lived  and  resided  ut  an  inn 
when  not  at  sea,  merely  because  he  had  put  up  there  for  an 
hour  or  a  clay  on  some  occasion  when  tie  was  on  shore,  and  no 
mesBenRer  would  ever  have  returned  an  ejcecutlon  to  that  effect. 

Lord  FuUerton  coucttrred. 

I^rd  Jrfrrjf.-^l  concur.  The  possessive  pronoun  used  in  the 
expriessiou  ^*  hi^  dwelling' place,"  lueajis  not  the  house  which  is 
the  property  of  the  party  on  whom  eerricse  is  to  bo  madt^  but 
his  place  of  dwelling. 

The  Court  accordingly  pronounced  tlie  following  in- 
terlocutor : 

*'  Alter  the  interlocutor  of  the  Lord  Ordinary  submitted  to 
reriew :  Kepcl  the  objection  to  the  execution  of  citation  as  stated, 
and  remit  to  the  I>ord  Oniinnry  to  proceetl  acrordinfilv :  Find 
the  reclaimer  entitled  to  exftcuscs.  ai>d  mrxJify  the  same  to  four 
ifuineajj,  and  dt<:crn  therefori  together  with  the  expense  of  ex- 
tract tid  uitfrlmJ* 

Lord  Ordinary,  Robertson,— ^  ff.  Crawfurd;  Robert  Landale, 
S.S.C,  Agrnt—Alt,  Bests;   Wotherspoon  and   Mack,   WS 
J^«ii^.— BiU-Charober  CYerA-.— [JX-] 


lAth  February  1845. 

Second  Divibion.— (F.L.M.H.) 

No*  106. — Robert  STKUrnEHs,  Pursuer^  iv  Tfloauj 

Dykes,  Defender. 

Process— Record— Statute  6 Geo.  IV,  c.  120,  §  Jl— Plea  in  Law 
'^Th^  Court  tilhtt6dapka  m  law  to  be  mhhd  t&  a  Hosed  record^ 
"  OAjii  to  &«  discms^  ut  r^ktion  to  ihf  fticts  alrrndg  sEtfufth.*' 

Cfttjtion — Sheri  ff-Officer— Tic  para  tion —1  teiief-^  The  Cnurt  found, 
thai  u'ijnt  f}f  timrj^Jts  vtimatton  to  tlit  cautitmer  ofti  xhenjf-ffffker^ 
&f  a  chtm  of  rtUcfh^  a  ptjrttf  who  had  mi^ered  km  ihromjh  an 
tft/otTnat  ej^tftrntiotti  wat  not  of  iUtif  suffitient  iofri»  the  muiumir 

Iti  July  1836,  the  pursuer,  Robert  Stmthers,  em- 
ployed Lockhart  Bairdi  a  shoriff-olRccr  at  IlaTnilton, 
to  charge  a  Mr  James  M'Closkie  to  nmke  payment  of 
a  bill  for  £20,  then  past  due.  Bairil  returned  an  exo- 
cution  dated  23d  Jul j  183G,  bearing  that  he  had  charged 
M'CIoskie  *'  to  make  payment  to  James  Strutliera"  of 
the  sum  of  £20.  Vklmn  the  days  of  charge  had  ex- 
pired, the  pursuer  cansf^d  Baird  to  execute  a  poiuding 
of  M^Closkie's  efiects.  When  about  to  follow  up  this 
poinding  by  a  sale,  Strutbers  was  interrupted  by  a  bill 
of  iuflpension  and  interdict  presented  by  M:CIoskie. 
Ao  action  of  red ucli on -im probation  and  "damages  waa 
likewise  brought  by  M*Closkie  against  the  p^irsaer  and 
Baird.     The  two  cases  were  conjoined, 


In  September  183G,  a  notarial  protest  wu  serr^ 
upon  Baird,  intimating  that  Strutlierg  held  him  md 
his  cautioners  liable  for  all  ^kailh,  damage,  i-c,  tlmtlie 
might  sustain  throtigh  MKIoskie'a  actions.  Bait^  hir- 
ing died  about  the  time  when  the  record  in  thecotijoiad 
octiotis  wa^  closed,  his  widow  and  heir  were  rt's^K.^ctivdj 
assoilzied,  on  renouncing  his  succession,  and  Mlloakk 
obtained  decree  coffmihnis  causa  against  tlicm* 

Struthers  proeeedetl  with  the  case,  and  an  mtkftf^ 
ing  been  sent  lo  a  jury  to  try  whether  the  poinding 
had  been  wrongful  and  irregular,  be  obtained  a  relict 
on  9th  January  1840.  M^Cloakie^  thereafter,  gtJt  tk 
verdict  set  aside,  as  being  contrary  to  law.  On  the  m 
of  a  new  triiU,  in  July  1840,  Struthers  served  a  uotariil 
protest  upon  the  defender,  Baird*s  cautioner,  inliiDil- 
iug  that  he  held  him  liable  for  all  loss,  daamge,  ta^ 
sustained,  or  that  might  be  sustained,  through  sllJi^ 
regalarities  in  the  diligence.  In  the  new  trial,  Hkft- 
Closkie  was  suecessfal,  after  which  the  Court  appM 
the  verdicti  finding  him  entitled  to  his  whole  eipensei. 

The  pursuer  accordingly  brought  the  present  flctiiM 
against  Dykes,  a^Baird^s  cautioner,  con  chiding  for  pay- 
ment  of  the  £20  contained  in  the  bill,  and  for  tke  wlide 
expenses  incurred  by  bim  in  the  said  actiou,  amoimmn 
to  about  £1000. 

The  defender  coiitended  that  he  was  not  liable,  tk 
action  not  having  been  brought  till  ten  yeais  after  tk 
date  of  bis  bond  of  caution  and  four  years  after  tfie  date 
of  the  action  by  M  ^Closkie;  mid  pleaded^  that  ihepuN 
suer  was  not  entitled  to  maintain  the  action  ;w*fftw/wi 
temports^  and  especially  after  certain  rights  of  reUtif  wblA 
he  had  had  against  Baird  bad  been  defeated  by  thedek} 
of  the  intimation  ;  and  that  **  in  all  tlie  circumstanrtu 
and  as  the  grounds  of  action  were  not  welbfounW 
cither  in  fact  or  law,  he  was  entitled  to  absolvitor." 

TIjc  Lord  Oi^inary  pronounced  the  following  iDtS* 
loeutor,  with  the  accompanying  note : 

"5fA  Derf;mher  1844.- Tlie  Lord  Ordinary  hating  liPHrfW' 
ties'  procuratora,  And  oonHiilered  the  closcd'r^cord   i    ' 
tioQs,  Funis  that,  hy  bond  of  caution,  dated  the  :; 

1830,  (he  defender  became  cautioner  for  I>ockhnrt  i^ ; 

fiiithful  diaeharpe  of  his  duties  as  a  shenfT  officer  in  ihc  coofltf 
of  Lanark:  Finds  that  t  lie  said  Lockhart  BnirJ  hnvinj  b«9 
emploved  on  the  pan  of  tho  pursuer  to  inre  «  charge  cm  i  »• 
pjjlcred  protest  proceeding  on  a  trill  for  the  «utri  of  ii^O  itw* 
lin^?,  diitefi  3d  March  I83G.  ajcccpted  by  Jaaie#  M'CJOikicnr" 
seugerin  Hamilton,  he,  the  n^id  Lockliart  Balnl,  oa  thelM 
July  \m%  charged  the  said  James  M 'Closkie  to  itiftke 

of  the  )^d  sum  to  *  Jatnes  Struthci^  r^sidenter  in  R 

in  place  of  lix^rt  Struthers :  Finds  that  the  said  chii^  wm 
irrtimlar  and  inept,  and  that  no  further  diligence  ortutti  Vs^ 
proceed  theroon  ;  but  finds  that  a  poinding  took  place  midtertto 
said  charjTP :  Finds  that  the  said  James  Jl'Closkie.  on  the  tA^ 
Aupurtt  lfi.16>  pre.«cnti^l  a  bill  of  suspension  of  ihe  said  cha?* 
and  iriterrlict  agrainst  the  sale  of  oeirtain  r^-u^^ic  ..n.^,_T^n,|  ^^  \^n 
been  illegally  poinded  by  virtue  tliereof :  f  nnvbt  Z>lH 

of  Au|»ust  1836»  A  summons  of  reductitin  uj  t-iii,  ^ 

gistcred  protest,  execution  of  charge  and  eie4:iiu*>n  ot  jxnTidinf. 
was  raised  against  the  said  Hobert  Struthers  in  \rhHi  ihv  arf 
Lockhart  Bainl,   the    present  defender  Tbon.  and 

Dugald  M*CalhinT»  writer  in  HamiUon,  as  c.i  ^  ^ 

said  Lockhart  Kaird  for  the  faitiiful  peri-rr .  .,  .i^im 

of  h\n  ofHtH?  RA  a  mess(?nger-at-arni^  cotkW  ^  ofcatttw 

daU^  I2lh  April   1822,  were  called  as  >i.  \\u^,-  flit?. 

00  the  7th  September  1836,  notarial  intiru.iuoo  w  .^ 
the  pursuc^r  to  the  said  Lockhart  Batiti  of  ttrc  imtii 
said  process  of  suspension  and  inierdici,  and  cJutt  ho 
him  and  his  cautioners  iLahle  in  reli^  4^  ' 
it  not  alleged  that  notice  w*i  ^Tjsa  I 
forcaold :  Finds  that  th^r^^ifter,  w  t 
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another  action  of  reduction  was  raised  agaihst  the  said  Robert 
Stnithers  and  Lockhart  Baird,  as  sheriflT-offlcer  foresaid,  but 
not  Kgtdn%i  the  present  defender,  Thomas  Dykes,  as  his  cautioner 
in  that  office,  in  which  capacity  the  blundered  charge  had  been 
given  in  manner  foresaid :  Finds  tliat  the  said  Lockhart  Baird, 
baring  made  appearance  in  the  said  last  mentioned  action  of 
redaction,  maintained  that  the  same  was  excluded  in  respect  of 
the  previous  action  against  him  and  his  cautioners  as  a  mes- 
ien{?er;  but  finds  tliat,  on  the  21st  of  February  1837,  the  said 
preliminary  deduces  were  repelled  by  Lord  Cuninghame,  Ordi- 
nary, '  in  respect  it  is  stated  that  the  former  action  has  been 
abandoned:'  Finds  that  defences  were  afterwards  lodged  both 
by  the  said  Robert  StrUtliers  and  by  the  said  Lockliart  Baird 
respectively*  on  the  merits,  in  which  they,  inter  aiia,  maintained 
that  the  said  execution  was  valid,  notwithstanding  the  blunder 
in  the  said  charge :  Finds  it  not  alleged  by  the  pursuer  that  any 
intimation  was  given  to  the  defender,  Tliomas  Dykes,  as  cau- 
tioner for  the  said  Lockhart  ^aird,  as  sheriff-officer  foresaid,  of 
the  institution  of  the  said  proceedings,  or  notice  that  he  was  to 
be  held  liable  in  relief  thereof,  in  any  form :  Finds  that  the  said 
Lockhart  Baird  having  died,  an  action  of  transference  was,  on 
the  6th  of  January  1838,  raised  against  his  representatives,  who, 
having  lodged  a  minute  renouncing  the  succession,  were,  on  the 
7th  of  December  1838,  assoilzied  in  respect  of  the  said  renun- 
ciation, and  decree  coanitionis  causa  tantum  pronounced  against 
them :  Finds  it  not  alleged  that  any  notice  of  the  institution  of 
this  action  of  transference  or  procedure  therein  was  given  to  th^ 
»aid  defender  as  cautioner  foresaid :  Finds  that  the  said  Robert 
Stnithers  having  become  bankrupt,  the  trustee  on  his  seques- 
trated estate  waa,  on  the  30th  of  June  1837,  sisted  as  a  defen- 
der in  his  room  and  place :  Finds  that  a  record  having  been 
made  tip  in  the  processes  of  suspension  and  reduction,  which 
were  eoiuoined,  and  the  said  sequestration  having  been  declared 
at  an  end,  the  said  Robert  Struthers  was,  on  the  18th  of  Janu- 
ary 1839,  reinstated  as  a  defender  in  the  said  cause :  Finds  that 
the  said  coixjoined  actions  having  been  remitted  for  trial  by  jury,  the 
same  was  tried  on  the  9th  of  January  1840,  when,  notwithstanding 
the  charge  of  the  presiding  judge,  to  the  effect  that  the  said  exe- 
cation  of  charge  was  illegal,  the  jury  found  a  verdict  in  favour 
of  the  said  Robert  Struthers :  Finds  that  the  said  James  Mac- 
Closkie  having  afterwards  made  a  motion  for  a  new  trial,  on  the 
ground  that  &e  said  verdict  was  contrary  to  law,  such  trial  was 
accordingly  granted  by  the  Court  on  the  27th  of  Feburary  1840; 
Finds  that,  on  the  11th  of  July  1840,  intimation  was  made,  un« 
der  form  of  instrument  to  the  defender,  as  cautioner  foresaid,  of 
the  proceedings  which  had  taken  place,  and  calling  upon  the 
Mid  defender  to  relieve  the  pursuer  of  all  damages  and  expenses 
sustained  or  to  be  sustained  in  and  through  the  foresaid  blunder 
committed  by  the  said  Lockhart  Baird ;  but  that  the  said  defender 
made  answer  Uiat  he  did  not  recollect  of  his  having  become  cau- 
tioner for  the  said  Lockhart  Baird,  and  that  his  interest  could 
oot  be  affiacted  by  the  result  of  the  said  action,  of  the  existence 
of  which  he  stated  that  he  was  not  aware  :  Finds  that  the  de- 
fender, when  intimation  was  thus  made  to  him  of  the  errors  of 
the  said  sheriff-officer,  for  whom  he  was  cautioner,  did  not  offer 
payment  of  the  debt,  or  to  repair  the  loss  arising  fh)m  the  said 
blander  in  any  form :  Finds  that  the  case  having  been  tried  a 
second  time  on  the  23d  of  March  1841,  the  jury  found  a  verdict 
in  favour  <^  the  said  James  M^Closkie,  and  assessed  the  dam" 
a^  at  one  shilling ;  and  finds  that  this  verdict  was  afterwards 
applied  by  the  Court,  and  expenses  awarded  in  favour  of  the 
laid  James  M^Closkie  :  Finds  that,  on  the  27th  of  March  1841, 
the  estate  of  the  pursuer,  Robert  Struthers,  was  again  seques- 
trated, and  that  he  having  made  an  offer  of  a  composition,  und^ 
reservation  of  his  claiin  of  relief  against  thb  representatives  of  the 
said  Lockhart  Bau^,  and  of  the  defender,  as  cautioner  foresaid, 
in  respect  of  the  proceedings  in  question,  the  said  offer  was  ac- 
cepted 0^  and  the  pursuer  was  aflerwardii  discharged,  and  rein- 
stated in  his  ftill  rights  :  And  therefore  finds  that  the  pursuer 
is  not  barred  by  the  proceedings  in  either  of  the  sequestrations, 
or  by  the  settlements  made  with  his  creditors,  iVom  insisting  in 
the  present  action ;  and  repds  the  first  and  second  pleas  in  law 
stated  in  defence,  and  sostains  the  title  to  sue  ;  and  decerns  : 
Bat  in  re^>ect  that  no  notice  of  any  claim  of  relief  was  inti- 
niated  to  tl^  deftoder,  as  cautioner  for  the  said  Lockhart  Baird, 
M  sheriff-effloer  foresaid,  prior  to  the  11th  day  of  July  184a, 
finds  thai  no  part  of  the  eiqtensea  incurred  prior  to  that  date  in 
tl^  jodieial  jiroceedings,  to  which  he  was  no  party,  can  be 
charged  against  him  :  and  that  the  notarial  intimation  made  to 
ui«  nMLoekhart  Baird  on  the  7th  of  September  1836,  and  the 


circumstance  of  his  being  called  as  a  party  to  the  said  conjoined 
actions,  are  not  sufficient  to  supply  the  defect  of  notice  to  the  said 
cautioner,  so  as  to  render  him  liable  in  the  foresaid  expenses : — to 
that  extent  assoilzies  the  defender,  and  decerns  :  But  with  re- 
spect to  the  liability  of  the  defender  for  the  amount  of  the  prin^ 
cipal  sum  in  the  foresaid  bill,  on  which  the  erroneous  cluvge 
was  given  in  manner  foresaid,  with  interest,  and  also  for  the 
expenses  incurred  subsequent  to  the  said  intimation  of  1 1th  July 
1840,  and  the  extent  of  the  relief,  if  any,  to  which  the  pursuer 
may  be  entitled  thereanent — Appoints  the  cause  to  be  enrolled, 
in  order  that  the  parties  may  be  fUrther  heard  thereon,  reserv- 
ing all  questions  of  expenses. 

"  iVbte.— The  Lord  Ordinary  has  no  difficulty  in  sustaining 
the  title  to  sue.  The  trustee  under  the  first  sequestration  wai 
sisted  in  the  action,  and  after  his  discharge  the  present  pur* 
suer  was  reinstated  as  a  party.  In  the  second  sequestration  thd 
claim  was  expressly  reserved  ftt)m  the  oflffer  of  composition,  and 
the  pursuer  being  discharged,  has  now  a  right  to  insist  in  that 
claim  which  his  creditors  never  adopted,  and  which  he  never  as<» 
signed  to  them.  The  charges  of  fraudulent  concealment  and 
peijury,  so  lavishly  made  in  the  defences,  are  therefore  wboUy 
untbunded,  and  ought  not  to  have  been  preferred. 

**  On  the  merits,  the  Lord  Ordinary  has  only  to  observe,  in 
addition  to  the  findings  in  the  preceding  interlocutor,  that 
although  there  are  dicta  l^  some  of  the  Judges  in  the  cases  of 
Fraser  v.  Andrew,  28th  January  1831,  Shaw,  9,  p.  345 ;  and 
of  Collier  t;.  Wilson,  6th  December  1881,  Shaw  15,  p.  195,  referred 
to  by  the  pursuer,  to  the  effect  that  intimation  to  the  messenger 
is  equivalent  to  notice  to  his  cautioners,  yet  the  Lord  Ordinary 
does  not  find  that  this  has  ever  been  expressly  decided ;  and  on 
the  other  hand,  there  are  contrary  dicta  to  the  efiect  that  the 
cautioner  is  entitled  to  notice,  so  that  he  may  have  an  opportu- 
nity of  settling  the  claim  and  preventing  useless  litigation,  fironi 
the  expense  of  which  he  has  in  some  cases  been  relieved. — See 
Macpherson  t;  Campbell,  19th  May  1825 ;  Shaw,  4.  p.  21.  There 
certainly  was  a  great  d^  Ot  very  idle  and  useless  litigation  in 
support  of  the  charge  in  this  case,  where  the  blunder  was  jilainlj 
fatal, — and  wby  the  party  did  not  admit  the  error,  suffer  decree 
of  reduction  to  pass,  tender  nominal  damages,  and  give  a  new 
charge  for  the  debt,  it  is  not  easy  to  understand.  The  second 
trial  was,  if  possible,  still  more  preposterously  persisted  in  by  the 
present  pursuer  without  a  tender  on  his  part.  The  Lord  Ordi- 
nary thinks  he  is  bound  to  presume  that  if  the  cautioner  had 
got  notice,  as  seems  to  have  been  originally  intended  when  the 
first  action  of  reduction  (afterwards  abandoned)  was  raised,  he 
would  have  at  once  admitted  that  the  charge  could  not  be  sup- 
ported, and  therefore  he  exoners  him  from  the  expenses  so  fool- 
ishly incurred  in  maintaining  the  reverse  without  his  knowledge. 
But,  on  the  other  hand,  when  he  did  get  notice,  he  did  not  o&r 
to  settle  the  claim,  or  take  any  step  to  prevent  farther  expen- 
ses ;  and,  on  the  contrair,  pretended  that  he  had  forgot  his 
cautionary  obligation.  How  fkr  he  may  be  still  liable  for  the 
debt,  or  for  any  part  of  the  subsequent  expense  after  notice 
given,  has  been  reserved  for  future  consideration,  as  well  as  the 
question  as  to  whether  a  composition  only  can  be  demanded 
on  the  claim,  or  any  part  of  it,  if  it  can  be  insisted  in  to  any 
extent  *' 

Struthers  reclaimed,  and  contended,  that  though  the 
Lord  Ordinary  had  exempted  the  defender  from  liabi- 
lity to  a  certain  extent,  in  respect  of  want  of  intima- 
tion to  him  previous  to  July  1840,  yet  that  there  wai 
no  plea  to  that  effect  on  record. 

Rutherfardy  while  he  admitted  that  there  was  not  a 
plea  to  that  effect  on  record,  unless  the  general  one  at 
the  end  embraced  that  plea,  stated  that  the  fact  of 
want  of  intimation  was  set  forth  in  the  body  of  th^ 
defences,  and  that  it  was  still  competent  to  the  Courti 
under  the  11th  section  of  the  Judicature  Act,  to  add 
the  plea  *'  as  fit  to  be  discussed  in  relation  to  the  £Etctl 
already  set  forth." 

The  Solicitor- General  replied — ^That  though  a  multi- 
tude of  statements  were  made  in  the  defences,  from 
which  it  might  be  possible  to  gather  that  the  defender 
had  not  got  intimation  until  some  time  after  the  ac- 
tions had  been  raised,  yet  that  was  not^sul^fitAntlv^' 


stated,  had  not  been  tliouglit  of  as  a  dtjfence  preriouslj, 
and  consequently  had  not  been  dednced  in  the  pleas  j 
and  lie  contended  that  the  plea  should  not  iiow  be 
added. 

At  adTising, 

Lort/  Jtistict*CIerk,—T\iU  ti  a  ejwe  of  smue  nsccty.  It  ia  ad- 
mittcvl  rhat,  unlea*  the  want  of  Intimniiim  cmi  be  brougbt  under 
the  generni  plea  that  there  i§  no  aufficierjt  pleii  on  tke  point. 
I  am  uot  sure  if  it  b  tlie  practk'e  in  tl;c  Uuter-Hmjfe  etuirclj? 
to  dismiss  these  giemiml  pleas,  bat  they  are  certainly  uot  ap- 
proyed  of  in  the  iloyse  fif  LonJs.  I  do  not  think  the  rtfmrd,  as 
]  t  aland  a,  con  £  a  i  n*  any  ru  fflci  en  t  plea  on  1 1  le  stibjec  t.  The  j  udi- 
cftture  »ct»  wldk*  it  prohibits  any  n&w  Ikcts  being  added  after 
the  i^ord  is  dosed,  provides,  in  the  lUh  section,  '^tbat  whert? 
m\y  new  plea  or  ^tiniid  in  law  shall,  ttfter  the  completion  of 
the  record  as  befijro,  l*e  in  tKe  conrsa  of  the  cause  s ogives ttnl, 
either  by  the  Lord  Ordlunry  or  by  the  Judges  in  the  Inner- 
House,  Of  by  the  party,  as  til  to  be  di:^eusa<.^  in  relation  to  the 
facta  already  set  forili,  it  shall  and  may  be  competent,  ^'ith 
leave  of  the  l^rd  Ordinsiry,  or  of  the  Conrt,  to  add  such  plea  to 
the  note  of  pleas  authemiented  by  the  Lord  Ordiimry  as  before.'* 
It  is  therefore  competent  lor  tlwi  Court  to  add  the  plea,— thii 
Ijoing  a  plea  founded  on  I  he  fueta  already  set  forth.  It  would 
be  diJftTL'iit  if  it  wfi&  a  new  detence  altogether,  not  contained  in 
the  defeneea,  Kach  case  must  depend  on  its  own  eircUTnatances  j 
and  1  think  in  ihia  caj^e  the  plea  should  be  added,  Tije  facts 
are  so  stntetl  in  tiie  defeneea  as  to  lead  one  to  suppose  he  wUl 
find  the  pka  at  the  end  j  and  the  Lord  Ordinary  has  actually 
decided  the  case  8up[>oaing  it  to  be  there. 

Liffd  Ahdfipu—l  cnncur  in  yoqr  Ix>rdship*3  opinion.  There 
is  a  distinction  as  to  filcas  of  law  and  atatcmenta  of  fact.  The 
latter  must  all  be  stated  before  the  record  ia  closed.  But  hm 
every  plea  in  law  may  not  be  seen  at  first,  the  legislature  haa 
allowed  a  new  plea  in  law  to  be  added  after  the  record  ia  closed. 
I  do  not  think  the  Court  are  bound  in  every  case  to  admit 
omitted  pleas.  They  will  consider  if  it  ij*  fit  in  the  eireum* 
stances  of  each  case  ;  and  it  is  not  likely  that,  at  the  close  of  & 
C4se,  they  will  commonly  ha  dispoMHi  to  think  it  6t, 

I^ni  Monci^ijf. — I  am  of  th*5  same  opinion.  The  question 
whether  a  new  plea  should  be  addeJ  or  not  must  depend  on 
the  circumatanecs  of  each  case.  It  lies  with  the  Court  to  Bay 
whether  it  is  fit  to  lie  discussed.  This  cannot  be  drawn  into  a 
precedent  farther  than  to  thia  extent,  that  it  depeudi  on  the 
discretion  of  the  Court  whether  a  plea  will  l>e  added  at  ihis 
atagc  or  not.  In  this  case  I  think  the  plea  is  fit  to  be  diseusaed 
as  the  Lord  Onlinary  has  decided  on  it,  and  throughout  the  de- 
fences it  is  clear  the  want  of  intimation  is  founded  on  from  the  be- 
ginninij  to  the  cn±  There  is  a  great  difference  between  the  facta 
a.nd  law  in  this  matter,  and  the  aet  has  proTide<l  explicitly 
on  the  point.  Facta  cannot  be  addcil  after  the  record  is  closed, 
except  those  noviter  tfmentes  tui  noiitittm,  A  plea  in  law  again 
may  be  addetl,  but  only  with  leave  of  the  Court. 

LoTii  Cockbitrn.—Thii  point  depends  on  llie  judicial  discretion 
of  the  Court,  and  the  party  has  no  right  to  insist  on  the  pie* 
boing  added.  The  ordinary  rule  is,  that  the  pleas  must  be 
slanted  before  the  record  is  closed.  I  never  see  any  expediency 
m  rekinn{r  ndes  which  derive  their  use  solely  from  their  inflexi- 
bility,  I  am  afraid  what  your  Lordships  are  about  to  do  will 
be  drawn  into  an  abuse  ;  and  X  think  1  run  no  risk  when  1  pre-  j 
diet  tiiati  before  twelve  months  are  over,  we  shall  have  half- a-  ! 
dozen  proposals  to  amend  rectjrds,  though  we  may  very  likely  I 
think  It  should  uot  lie  done.  This  is  an  action  against  a  can- 
tioner^  who  says  the  pursuer  was  too  late  in  giving  him  intima- 
tion tjf  the  claim  of  relief,  and  that,  accordingly,  he  is  free, 
Tbe  defence  is  an  absolute  defeneo  on  the  merits,  which^  if  well- 
foundeil,  excludes  any  otlier.  Yet  there  is  no  distinct  inamatinn 
of  it  in  the  nwrrative  of  the  defences  or  recor^l.  It  ia  certainly 
not  stated  with  distinctneasj  if  intended  to  be  pleaded,  But  wo 
Ere  told  we  can  gather  from  the  defences  that  no  intlmn-  I 
tion  was  given  to  the  cautioner.  If  minute  fragments  or  par- 
ticles of  facts,  lurking  in  the  corners  of  rambling  sentences, 
be  enough,  then  I  woul<l  advice  my  younj;  friends  at  the  bar  to 
put  every  thing  into  their  papers— all  dates,  and  naniesj  and 
aums,  and  facta  of  all  kinds,  and  at  the  end  of  the  day  they 
will  be  able  to  ex imct  some  plea  at  last  never  thought  of  Wfore, 
The  party  herL-  says  he  got  notice  on  a  particular  day,  but  he 
draws  no  conclusion  from  want  of  timeon*  notice,  Btjt  now, 
fi>r  the  lirjt  time,  he  says  the  notice  he  got  was  too  lato.    If  a 


party  just  stuff  his  papers  full  of  little  bits  of  odd*  and  endi,  b 
wdl  \ni  able  to  manufacture  a  plea  out  of  them  in  theeniL  TW«t 
says  the  facta  must  be  distinctly  stated  in  the  defEocei,  ini  ifc. 
duced  in  the  pleas.  As  to  the  seventh  tMn^  at  the  end  *jf  ik 
pleas,  for  1  won't  caU  it  a  plea,  I  would  just  say,  if  it  »et?te 
lie  held  as  a  good  plea,  I  think  any  counsel  would  U  mj 
foolish  ever  to  have  any  otlier  plea.  I  remember  I  wis  m 
asked  to  answer  a  general  plea  to  the  effect  tlial  ereij  wm 
ought  to  pay  his  debt*;  and  I  suggested  u  a  c^nater-pliB^ Um 
no  man  should  be  asked  to  pay  a  sum  he  doesn't  owe.  X  ikiflk 
the  plea  should  uot  be  added. 

Tlie  Court  thereupon  allowed  a  plea  to  be  idU,li 
the  efiect  that  the  cautioner  wm  wholly  libemlelte 
not  having  received  timeous  intimation  of  the  daim«f 
relief, 

Thei-cafter,  on  the  merits,  the  pursuer  root«adet 
that,  having  given  notice  of  the  claim  of  relief  to  BiH 
the  principal,  he  was  not  bound  to  give  the  caudonw 
notice  ;  that,  by  the  bond  tif  caution,  the  defender  wh 
bound  to  pay,  to  the  person  or  persons  wrongwi  ill 
skaith,  dwnages  and  expenses,  which  he  or  tlier  mifh 
happen  to  suistain,  through  tihe  negligence,  frmim 
informal  executions  of  Baini,  and  that  the  eautioiKr 
was  not  liberated  by  tlie  want  of  notice^ 

The  defender  contended  that  the  want  of  due  Mm* 
tion  of  the  claim  of  relief  liberated  bim  entirely  fjimti- 
aponsibility  aa  cautioner. 

The  Court,  without  giving  any  opinion  as  to  the  ei> 
tent  of  tlie  liability  of  the  cautioner^  pronounced  tb 
foil  Oiling  interlocutor ; 

"  Recal  the  interlocutor  complained  of,  in  so  for  u,  'iaii* 
apect  t!mt  no  notice  of  any  claim  of  relief  was  intimated  to  lb 
defender,  as  cautioner  for  the  aaid  Lockhart  Baiiil,  ai  iboif 
officer  foresaid,  prior  to  the  llth  day  of  July  1840,*  it  ^sxkM 
*  no  part  of  the  expenses  incurred  prior  to  that  dati  ia  ii 
judicial  proceedings,  to  which  be  was  no  party,  can  bei&syl 
against  him,  and  that  the  notarial  intimation  msds  10  ill 
said  LiK^rkhart  Baird  on  the  7th  of  St^piemWr  1836,  andtbecsh 
cumstance  of  his  being  called  as  a  party  to  the  laid  ci^jfiiai 
actions,  are  not  sufficient  to  supply  the  defect  of  noti<»  to  ii 
said  cautioner,  so  as  to  render  him  liable  In  tlie  foreiaid  it 
penses^  to  that  extent  assoilzies  the  defends,  and  decent 
and  find  that  the  want  of  intimation  is  not  of  Itself  sufldMli 
tVee  the  defender  from  liability  an  cautioner  ^  and  remit  to  tkM 
Ordinary  iti  proceed  with  the  cauife^  resening  all  uu^tigilil 
to  e^Kjienaes  of  the  process/* 

Pursuer's  Aurhorities  on  Preliminary  Point— Hnhertite.  A 

March  1844.    Laidlaw,  llth  MiireJi  183L     Miu-^    tv^  FA 
1B35.  Tliomson,  leth  Nov.  1836.  On  merits— i 
1831.     Collier,  6th Dec.  1836.     Clason,  15th  I. 
20th  Feb.  1844* 
Befender's  Autliority  on  aierits— Heoderron^  3d  Mareh  till 
L^rd  Ordinary^  Robertson.— ^c/,  8oUci  tor-Gen  i? 
son),   Buchanan,   Mai t land ;  John  Cullen,  W.S,, 
Ruthcrfurd,  Cook,  Macforlane ;  Lockhart,  Hunter  una 
head,  W,S.,  Affenu.^1:-  C7erjb.-^[FX.MJ1.] 


\ 


lith  February  1845. 
Secosd  BivtaioN.— (FX.M.IL> 

No,  107,^oiiN  Scott  of  Scalloway,  Petitrnff- 
Statute  G  and  7  Will  IV.  c.  4a^Kntail— Sa!e  of  T.nlf^Wrr^  Ijb^ 
—llit  statute  6  witH  Wifl.  i¥.  e.  42,  .^ 
taiied  tarnis  fur  the  pnyment  onl^  of  enf- 
pn^m^nt  of  tkmr.  iViri*rre3  ht^  an  imhtutt  /ictr  p,*,^ 
being  recorded  in  tht  lUgut^  of  Enfmix, 

John  Scott,  the  heir  of  entaii  in  pofiieaaloA  of  •• 
estate  of  St^allcnvay,  presented  a  petition   to  the  Oft^ 
for  warrant  to  sell  part  of  that  estate  for  payavil^' 
the  debts  which  might  be  mad(|1^afii^et  j^^^ 
0  nnd  7  Will,  iv.  c.  m^^^mikyh^^Mi^k^iitM  *l 
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the  petitioner's  father  in  August  1821,  who  died  in 
NoTember  1833.  The  petitioner,  who  was  institute  in 
the  entail,  was  infefi  in  the  estate  in  December  1835. 
Although  the  entail  had  been  recorded  in  the  Books  of 
Council  and  Session  in  September  1821,  it  was  not 
recorded  in  the  Register  of  Tailzies  till  29th  May  1838, 
upwards  of  four  years  after  the  entdler's  death. 

The  Lord  Ordinary,  to  whom  the  petition  was  sent, 
remitted  to  Mr  Patrick  Irvine,  W.S., 

"  to  inquire  into  and  take  an  account  of  the  entailer's  debts 
and  obliipations,  and  other  burdens  which  affect,  or  may  be 
made  to  affect  the  entailed  estate,  and  to  fix  and  ascertain  the 
amount  thereof  as  prayed  for,  with  the  interest  due  thereon, 
and  to  report." 

Mr  Irvine  made  an  interim  report,  in  which  he  re- 
ported that  part  of  the  debt  due  was  incurred  by  the 
entailer  and  part  by  the  petitioner,  the  institute,  pre- 
vious to  the  entail  being  recorded  in  the  Register  of 
Tailzies ;  and  he  suggested  the  question  for  the  opinion 
of  the  Lord  Ordinary,  whether  the  provisions  of  the 
statute  apply  to  such  debts  contracted  by  the  institute 
Bs  well  as  to  the  proper  debts  of  the  entailer  ?  He  stated, 
likewise,  that  if  not  contrary  to  the  statute,  it  would 
be  advantageous  for  the  petitioner  and  the  subsequent 
heirs  of  entail,  if  authority  could  be  obtained  for  sell- 
ing, to  pay  off  the  debt  incurred  by  the  petitioner,  as 
well  as  that  incurred  by  the  entailer. 

The  Lord  Ordinary,  on  considering  the  interim  re- 
port, pronounced  the  following  interlocutor,  with  the 
accompanying  note : 

"4M  February  1845.— The  Lord  Ordinary  havhig  considered 
t)ie  report  of  Mr  Irvine,  and  whole  process,  Appoints  the  said 
report  to  be  printed  and  boxed  to  the  Lords  of  the  Second  Divi- 
sion,  in  order  that  the  same  may  be  reported  to  the  Court 

"  iVb/c— The  petition  for  Mr  Scott  of  Scalloway  refers  to  his 
father's  entail  of  that  estate,  dated  in  1821,  and  recorded  in  1838, 
and,  after  referring  to  certain  debts  said  to  be  contracted  by  the 
maker  of  the  entail,  quotes  the  7th,  8th,  9th,  lOth,  and  11th  sec- 
tions of  the  6th  and  7th  Will,  iv,  cap.  42,  andjprays  that  an 
account  should  be  taken  of  the  debts  which  ^afiect  or  may  be 
made  to  afiect  the  said  estate,'  and  to  fix  the  amount  thereof; 
uid  to  ascertain  what  portions,  sufficient  to  pav  all  such  debts, 
ic.j  may  be  sold  with  the  least  detriment  and  injury  to  the  re- 
nainder  of  the  estate,  and  to  order  them  to  be  sold,  as  directed 
»y  tbe  statute. 

^  The  Court,  on  the  30th  May  1839,  *  before  answer,  remitted  to 
he  junior  Lord  Ordinary  to  inquire  into  and  take  an  account  of 
he  entailer's  debts  and  obligations,  and  other  burdens  which 
flfbct,  or  may  be  made  to  afif^  the  said  entailed  estate,  and  to 
[X  and  ascertain  the  amount  thereof,  and  interest,  if  any,  with 
ow-er  to  hear  parties,  and  do  therein  as  to  his  Lordship  shall 
eem  just,  and  to  report' 

*•  The  Lord  Ordmary  appohited  Mr  Patrick  Irvine,  W.S.,  to 
riQiiire  into  the  debts,  &c  After  proceeding  a  certain  length 
ritH  these  ini^uiries,  Mr  Inrine  made  the  interim  report  which 
he  Ix>rd  Ordmary  has  appointed  to  be  printed,  in  which  he  has 
tAted  that  yarious  debts,  to  a  considerable  amount,  owing  by  the 
petitioner,  the  present  heir  of  entail,  hare  been  contract^  before 
he  entail  was  recorded,  and  the  question  occurred,  whether 
hese  debts,  which  affected,  or  might  be  made  to  afibct  the  en- 
ailed  estate,  fell  under  tbe  proTisions  of  the  act  of  parliament, 
^  'well  as  the  debts  due  by  the  entailer  himself  at  the  time  of 
lis  death. 

*'  It  appears  to  the  Lord  Ordinary  yeiy  clear  that  the  proTi- 
lons  of  this  statute  apply  to  entailer's  debts  alone,  and  that  no 
proceedings  can  take  place  under  it  with  reference  to  debts  con* 
racted  by  the  heir  before  the  entail  was  recorded.  The  pre- 
amble of  the  statute  bears,  that  *  whereas  it  is  expedient  that 
certain  powers  should  be  conferred  upon  heirs  of  entail  in  rela- 
:ion  to  granthig  tacks,'  &c.  *  and  to  selling  portiont  of  tntailed 
stateB  Jcr  paytMiU  of  the  E2rTJLn.BB'8  dtbu^  &c.  Ac 

"•  The  7th  section  bears,  that  *  for  effecting  the  sale  of  portions 
r  entailed  estates  for  payment  of  the  entailer^M  debtSf  be  it  enacted,    | 


that  from  and  after  the  passing  of  this  act,  it  shall  and  may  be 
lawful  for  the  heir  of  entail  in  the  possession  of  any  entailed 
estate,  liable  to  be  ac^udged  or  evicted  ybr  the  debts  or  obligaiione 
of  the  maker  of  the  entail,  to  apply  by  summary  petition  to  the 
Court  of  Session,  in  either  Division  of  the  said  Court,  setting 
forth  the  entail,  and  the  debts  or  obligations  affecting,  or  which 
may  be  made  to  affect  the  lands  or  heritages  contained  in  the 
said  entail  as  aforesaid,  and  praying  the  said  Court  that  so  much 
of  the  said  lands  or  heritages  may  be  sold  as  will  pnnluce  a  sum 
adequate  to  discharge  the  debts  so  affecting  the  said  estate.' 

*'  The  subsequent  sections  of  the  statute  contain  provisions  for 
carrying  these  enactments  into  effect.  The  proceedings  under 
this  statute  for  the  sale  of  entailed  estates  are  therefore  limited 
to  debts  contracted  by  the  entailer,  and  the  Lord  Ordinary  has 
therefore  reported  the  case,  in  order  that  the  Court  may  pro- 
nounce a  judgment  to  that  effect,  or  pronounce  such  other  inter- 
locutor as  may  seem  right  in  the  circumstances  of  the  case." 

The  Court  unanimously  pronounced  the  following  in- 
terlocutor : 

**  Find  that  no  proceedings  can  take  place  under  the  petition 
of  John  Scott  of  Scalloway  for  the  sale  of  entailed  lands,  ex- 
cept for  payment  of  the  entailer's  debts  and  obligations  ;  and  of 
new  remit  to  the  Lord  Ordinary  to  proceed  farther  in  the  said 
petition  as  to  his  Lordship  shall  seem  fit." 

Lord  Ordinary,  Murray. — For  Petitioner,  G.  D.  For^ce ;  Gor- 
don, Stuart  and  Cheyne,  W.S.,  AgenU,--]^  C/eriL— r^.L.M.H.J 


Uth  February  1845. 

Sbcond  DinsxoK.— (F.L.M.H.) 

No.  108. — ^William  Bett  and  others,  Suspenders,  v. 

MuNGO  Murray,  Respondent. 

Landlord  and  Tenant — Lease — Assignation— Mandate — ^Tacit 
Kelocation— Removing — The  tenant  of  a  farm  who  had  as- 
signed  over  his  lease  to  third  parties,  and  continued  to  reside 
on  the  farm  and  manage  it  for  the  assignees,  granted  a  letter 
to  the  proprietor,  binding  himself  to  remove  at  the  expiry  of  the 
le€ue,  without  any  warning  or  process  of  law — HeJd  that  the  cut- 
signees  were  not  bound  b^  such  a  letter,  but  were  entitled  to  possess 
tnefarm  by  tacit  relocatum. 

Mungo  Murray  of  Lintrose  let  a  farm  to  John  Bett 
for  a  term  of  nineteen  years,  which  expired  at  Mar- 
tinmas 1843.  In  1837,  John  Bett  having  &llen  into 
arrear  with  his  rent,  assigned  over  his  lease  to  the  sus- 
penders, with  the  proprietor's  consent.  John  Bett, 
however,  continued  to  reside  on  the  farm,  and  managed 
it  on  behalf  of  the  suspenders. 

On  28th  March  1843,  John  Bett  granted  a  letter  to 
Mr  Murray's  factor,  binding  himself  to  flit  and  remove 
from  the  farm  at  the  term  of  Martinmas  then  next, 
without  any  warning  or  process  of  law  to  that  effect, 
with  which  warning  he  thereby  dispensed.  The  respon- 
dent subsequently  raised  an  action  of  removing  against 
John  Bett,  in  which  he  obtained  decree  on  13th  July  1843. 

In  October  1843,  the  suspenders  intimated  to  the 
proprietor  that  they  did  not  consider  themselves  in  any- 
wise affected  by  any  proceedings  that  had  taken  place 
between  him  and  John  Bett,  and  that  they  meant  to 
retain  possession  of  the  farm  until  legally  warned  to  re- 
move. On  being  informed,  in  answer,  on  the  part  of 
the  respondent,  that  he  meant  to  take  out  letters  of 
ejection,  if  there  was  not  a  total  removal  from  the  farm 
on  the  term  day,  a  suspension  and  interdict  was  taken 
out  by  them  against  the  threatened  removal. 

The  suspenders  pleaded — ^That  as  they  were,  by  the 
approved  assignation,  vested  with  the  exclusive  right 
to  the  lease,  the  proprietor  could  lawfully  transact  with 
them  only  as  to  the  farm ;  and  that,  consequently,  alt 
that  had  taken  place  between  "-^iSii^roprietor  and  JohnT 
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Beit,  without  their  cognizance,  was  not  bindingon  them; 
and  that  they  were  entitled,  bj  tacit  relocation,  to  con- 
tinue possession  of  the  farm  until  legally  warned  to  re- 
move. 

The  respondent  pleaded — ^That  the  suspenders  were 
bound  by  the  actings  of  John  Bett,  as  their  factor ; 
and  that,  as  they  were  not  in  actual  possession  of  the 
^arm  at  the  expiry  of  the  tack,  they  were  not  in  a  si- 
tuation to  plead  tacit  relocation. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  lltA  December  1844.— The  Lord  Ordinary  having  heard  par- 
ses' procarators  on  the  closed  record,  and  made  aTizandum, 
and  considered  the  joint  minute  renouncing  farther  probation, 
and  whole  process — Suspends  the  proceedings  complained  of^ 
and  interdicts,  prohibits,  and  discharges  the  respondent,  as 
craved,  and  decerns ;  and  finds  the  respondent  liable  in  expenses, 
and  remits  the  account  thereof  when  lodged,  to  the  auditor,  to 
tax  and  report." 

The  respondent  reclaimed.  He  contended  that  the 
suspenders  were  bound  by  their  manager's  letter ;  that 
if  John  Bett  had  reftised  to  grant  the  letter,  the  respon- 
dent would  have  raised  an  action  of  removing  against 
the  suspenders. 

The  suspenders  contended  that  John  Bett  had  no 
power  to  grant  the  letter  so  as  to  bind  them. 

At  advising, 

Lord  Justice- Clerk, — ^I  am  constrained  to  concur  in  this  inter- 
locutor. That  the  suspenders  have  taken  sharp  advantnge  of 
a  piece  of  inadvertencj  on  the  part  of  the  landlonl  may  be  true; 
but  that  really  was  the  fact  in  almost  all  the  cases  which  have 
occurred,  whether  the  landlord  had  good  cause  to  omit  the  legal 
form  of  removing.  But  thev  have  only  taken  advantage  of  it 
to  secure  a  benefit  which  law  gives  them.  The  assignation 
assented  to  by  Mr  Murray,  and  effectual  against  him,  conveyed 
to  the  assignees,  with  the  concurrence  of  the  landlord,  the 
whole  right  and  interest  in  the  lease,  with  all  the  privileges, 
rights  and  advantages  of  tenancy.  The  assignees  were  liable 
in  future  for  the  rent.  John  Bett  was  not  so  under  the  assigna- 
tion. The  assignees  were  liable  in  all  the  conditions  and  pres- 
tations of  the  lease ;  and  they  were  the  parties  who  roust  hare 
paid  damages  if  its  conditions  had  been  violated.  I  am,  there- 
fore, of  opinion  that,  in  order  to  effect  removing  at  the  end  of 
ihe  lease,  and  exclude  grounds  for  tacit  relocation,  the  landlord 
Was  bound  to  proceed  against  or  transact  with  the  assij^ees. 
The  case  stated  on  the  record  might  have  been  very  important 
in  a  sequestration  of  Bett  between  his  general  creditors  and 
these  assignees,  in  order  to  prove,  as  in  the  recent  case  of  Roberts 
V.  Wallace  and  Doughis,  that  the  assignation  was  not  so  clothed 
and  followed  by  actual  possession  as  to  g^ve  them  a  preference. 
But  with  the  landlord,  who  received  the  rent  from  the  assignees 
to  the  last, — who  had  concurred  in  the  transference  of  the  right 
to  them,  by  which  John  Bett  was  divested  of  all  claim  and  in- 
terest in  the  lease,  the  case  stated  on  the  record  is  quite  in- 
sufficient to  make  out  that  the  landlord  was  entitled  to  hold 
him  to  be  tenant  Accordingly,  that  view  was  given  up ;  and 
it  was  argued  that,  as  the  manager  in  the  whole  matter  of  the 
iarm  for  the  assignees,  although  not  the  party  against  whom  a 
removing  could  effectually  have  been  directed,  yet  ho  had  au- 
thority to  grant,  without  the  knowledge  and  sanction  of  the 
assignees,  tine  obligation  to  remove  without  warning  or  process 
of  law.  I  am  clearly  of  opinion  that  the  management  ascribed 
to  liim,  even  by  the  landlord,  could  not  imply  any  such  autho- 
flty.  If  the  assignees  had  for  years  partially  abandoned  their 
assignation — ^no  longer  paid  the  rent — returned  the  beneficial 
occupation  to  the  former  tenant,  and  he  had  gone  on  pajdng 
the  rents,  and  been  fblly  retrocessed,  although  without  any  deed, 
— I  can  easily  understand  that  they  might  have  been  barred 
horn  attempting  to  come  forward  again,  after  leaving  the  land- 
lord for  years  to  transact  with  the  cedent  as  the  new  tenant 
^ut  no  such  case  is  even  stated  on  this  record.  The  allegation 
^hat  the  assignees  knew  of  and  were  parties  to  the  transaction 
:with  John  Bett,  and  only  came  forward  when  they  saw  the  ad- 


vantage thev  coold  get,  after  tmly  leaving  him  to  tramset  vitb 
the  landlord,  has  not  been  proved,  and  must  be  wholly  1^  tak. 

Lord  Medwvn,-^!  am  <^  the  same  opinion.  I  most  itj  tk 
appearance  of  the  assignees  after  the  time  for  wanunf  tbca 
was  past,  and  when  the  landlord  clearly  thought  be  wu  aeiliif 
with  the  tenant,  has  somewhat  the  appearance  of  t  trick.  I 
cannot  hold,  however,  that  John  Bettys  implied  mandate  ex- 
tended so  &r  as  to  dispense  with  a  process  dT removing  aguas 
them.  The  landlord,  I  think,  has  been  misled  as  tothecfa- 
rtcter  and  powers  of  John  Bett ;  but,  strictly,  he  ought  to  lute 
warned  his  assignees  to  remove,  to  prevent  tacit  relocatioo. 

Lord  Moncre^. — ^I  don't  see  Any  ground  for  altering  the  Lord 
Ordinary's  interlocutor.  The  only  question  is,  whether  ^ 
suspenders  are  bound  by  the  letter  written  by  Bett?  Ithiak 
they  are  not.  The  case  might  have  been  difl^rent  if  it  hsd  bca 
proved  that  the  letter  was  known  to  the  assignees.  Hovew 
probable  we  may  think  it  is  that  they  knew  of  it,  there  i>» 
admission  to  Uiat  eSect  in  process,  nor  is  there  anj  erkksB 
of  it 

Lord  Cockbum, — ^I  concur ;  but  I  do  not  concur  in  tbiokiBg 
that  these  assignees  have  taken  any  unfiiir  advantage  of  tk 
proprietor. 

The  Ooart  acReredy  with  additional  expenses. 

Suspenders*  Authority.— Ramsay,  20th  January  1841. 

Lord  Ordinary^  Wood. — Act,  Solidtor-Gkneral  (Aoderm^ 
Cowan;  J.  S.  Ducat,  W.8.,  AgenL^AU.  Rutherftud,  Aikky; 
Storie  and  Baillie,  W.S.,  Agents.'-n.  C&rik.— [F.L  Jl.a] 


ISth  February  1845. 
First  Divisioir. — (J.C.) 
No.  109. — ^Mabt  Kilooub  and  Mart  Lamb  Munii. 
CUwnarUs,  v,  Alkxandeb  Kilgoub  and  others,  Qaa- 
ank, 

Testament — Succession— Vesting — Liferent  and  Fee— Trast- 
A  testator,  by  his  trust-settlement,  directed  kit  trustees  to  pof^^ 
one-hcd/o/the  residue  of  his  means  and  estate  to  his  nq)ke»,'^^if 
JirsttermofWhitsundmf  or  Martinmas ajier the decease^^imgi^ 
liver  o/me  and  my  said  spouse"  By  a  subsequent  codidl,  tk  kt^ 
con/erred  on  his  wife,  in  case  of  her  survivance,  a  poicer  o/tetm 
on  the  residue,  to  the  extent  of  £600.  The  testator  was  ssrvk^- 
by  his  widow  and  nephew,  but  the  nephew predeoeased  the  Ustairi 
widow— Held  that  the  half  of  the  residue  directedby  the  settlm^ 
to  be  paid  to  him  vested  in  kirn,  notwithstanding  hu  prtdeat^ 
the  liferentrix,  a  morte  testatoris. 

The  deceased  James  Kilgour,  sometime  baker  is 
Edinburgh,  hy  trust-disposition  and  settlement,  d^ 
7th  July  1830,  assigned  and  disponed  to  certain  trer 
tees  his  whole  means  and  estate,  heritable  and  moTe- 
able,  for  the  trust-purposes  therein  mentioned,  indo^ 
ing  payment  of  his  debts,  sickbed  and  funeral  charges, 
expenses  of  the  trust,  and  various  legacies ;  and,  «fcf 
o^  it  was  thereby  provided, 

^  After  the  decease  of  the  said  Mrs  Ann  Christie  or  Kilgot 
if  she  survive  me,  or  as  soon  after  my  death  as  may  be  (» 
venient,  if  I  survive  her,  my  said  trustees  shall  divide  tbetaS 
firee  proceeds  or  residue  of  my  said  trust-estate  into  two  e^ 
shares ;  the  one  of  these  I  appoint  to  be  equally  divided  betfic 
Mary  Kilgour"  (the  claimant)  **  and  Alexander  KiIgour,c)uIi^ 
of  my  deceased  brother,  David  Kilgour ;  the  other  of  the  »^ 
shares,  or  half  of  the  residue  of  my  said  trust-estate,  I  dirwi  t* 
be  applied  and  disposed  of  as  follows,  viz. — Out  of  the  said  b- 
of  the  residue  foresaid,  I  appoint  my  said  trustees  to  wake  ^ 
ment  to  Agnes  Kilgour,  residing  in  Dunfermline,  my  si«tff, » 
case  she  sliall  survive  me  and  my  said  spouse,  of  a  firee  scos^ 
of  jEIOO  stcrUng,"  (payable  as  directed  by  the  deed);  "«*Jti< 
remainder  of  the  said  half  of  the  residue  foresaid,  as  abo,  ^ 
the  decease  of  the  said  Agnes  Kilgour,  that  part  thereof  fltf^ 
which  her  annuity  foresaid  is  payable  shall  be  held  by  my  k^ 
trustees  for  the  liferent  right  and  use  of  William  CfarW^  "^ 
chant  in  Leith,  my  brother-in-law;  and  I  ^^xiint  ^^^ 
annual  produce  of  the  same  to  be  paid  to  the  nid  Wi»» 
Christie  half-yeariy,  by  equal  portions,  at  audi  lentM^ 
•aid  trustees  shall  deem  most  expedient ;  and  at  tiM  in^^^ 
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of  Whitrandaj  or  MarHnmas  that  shall  happen  after  the  de- 
cease of  the  longest  liver  of  the  said  Agnes  K4lgour  and  William 
Cliristie,  I  direct  my  said  trustees  to  pay,  assign,  and  dispone 
the  said  half  of  the  residue  foresaid  to  and  in  favour  of  Isabella 
Christie,  widow  of  the  late  ;  Helen  Christie, 

Agnes  Christie,  Marion  Christie,  Arbuthnot  Christie,  William 
Christie,  Robert  Christie,  David  Christie,  James  Christie,  and 
Marshall  Christie,  all  children  of  the  said  William  Christie,  or 
the  survivors  or  survivor  of  them,  equally  among  them,  share 
and  share  alike :  Declaring  that,  notwithstanding  that  the  fore- 
said half  of  the  said  residue  is  directed  to  be  paid  to  the  sur- 
vivors or  survivor  of  the  children  above  named,  yet,  in  the 
event  of  any  of  the  said  children  predeceasing  the  division  or 
payment  of  the  foresaid  residue,  leaving  lawful  issue,  such  issue 
shall  be  reckoned  as  one  surviving  cliild,  and  shall  draw  equally 
among  them,  if  more  than  one,  the  share  that  would  have  fallen 
to  thebr  deceased  parent,  had  such  parent  survived  or  been  in 
life." 

By  codicil  annexed  to  this  trust-deed,  dated  22d  Jan- 
uary 1831,  the  truster  made  certain  alterations  thereon, 
and  with  respect  to  the  share  or  half  of  the  free  residue  of 
his  estate  first  directed  to  be  applied  in  said  settlement, 
he  altered  the  destination  thereof  as  follows : 

"  I  appoint  mv  trustees  to  make  over  and  secure  the  said 
share  or  half  of  the  said  residue,  to  said  Mary  lOlgour  and 
Alexander  Kilgour,  children  of  my  brother  David,  in  liferent, 
equally  between  them,  for  their  liferent  use  only,  and  to  their 
child  or  children  in  fee ;  whom  failing,  respectively  to  the  chil- 
dren then  surviving  of  my  brother  John  Kilgour,  equally  among 
them  and  their  heirs ;  and  I  restrict  the  annuity  to  my  sister 
Agnes,  payable  out  of  the  share  or  half  of  the  residue  second 
mentioned  in  said  settlement,  to  £40  sterling  instead  of  £100." 

Farther,  the  truster,  by  deed  of  corroboration  and 
alteration,  dated  24th  November  1832,  ratified  and  ap- 
proved hb  trust-deed  and  relative  codicil,  but  under 
the  conditions  and  alterations  contained  in  the  deed  of 
corroboration  and  alteration,  by  which,  in  the  first  and 
second  place,  he  bequeathed  various  specific  legacies. 
Thirdly,  with  respect  to  the  share,  or  half  of  the  free 
residue  of  his  estate,  first  directed  to  be  applied  in  said 
trust-deed  and  settlement,  and  as  altered  by  said  co- 
dicil, he  still  further  altered  the  destination  thereof  as 
follows : 

"  Videlicet^  I  direct  and  appoint  my  said  trustees,  out  of  the 
said  share,  to  pay  to  the  said  Mary  Kilgour  the  sum  of  £200 
sterling,  and  that  in  lieu  of  the  foresaid  liferent  provision  in  her 
favour:  And  I  direct  and  appoint  my  said  trustees  to  pay, 
assign,  and  dispone  the  residue  of  the  said  share  or  half  of  the 
free  residue  of  my  estate  first  directed  to  be  applied  as  aforesaid, 
to  the  said  Alexander  Kilgour,  son  of  my  brother  David  Kilgour, 
for  his  own  right  and  use,  and  that  at  the  first  term  of  Whit- 
sunday or  Martinmas  after  the  decease  of  the  longest  liver  of 
me  and  my  said  spouse,  and  for  that  purpose  I  hereby  revoke  tha 
liferent  provision  in  favour  of  the  said  Mary  Kilgour  and  Alex- 
ander Kilgour,  and  the  destination  of  the  fee  in  favour  of  their 
children,  or  the  children  of  my  brother  John  Kilgour,  specified 
in  the  said  codicil :  Fourthly,  With  respect  to  the  share  or  half 
of  the  residue  second  mentioned  in  the  said  trust-deed  and  set- 
tlement, I  do  hereby  recal  and  revoke  the  liferent  provision 
thereof  made  in  favour  of  the  said  William  Christie,  and  after 
providing  for  the  said  annuity  of  £40  in  favour  of  my  said  sister 
Agnes  Kilgour,  I  direct  and  appoint  my  said  trustees  to  make 
payment  to  the  said  James  Christie,  my  namesake,  son  of  the 
said  William  Christie,  of  the  sum  of  £200  sterlmg,  and  that  at 
the  first  term  of  Whitsunday  or  Martinmas  after  the  decease  of 
the  longest  liver  of  me  and  my  said  spouse,  with  interest  thereof 
from  the  term  of  payment  until  paid :  And  I  direct  and  appoint 
toy  said  tmstees,  at  the  first  term  of  Whitsunday  or  Martinmas 
which  shall  happen  after  the  decease  of  the  longest  liver  of  me 
md  my  said  spouse,  to  pay,  assign*  and  dispone  the  residue  of 
said  share  or  half  of  the  free  residue  of  my  estate  second  di- 
rected to  be  (^pUed  as  aforesaid,  to  and  in  favour  of  the  said 
IsabeDaChrisde,  Helen  Chrisde,  Agnes  Christie,  Marion  Christie. 
Arbntiusit  Christie,  William  Christie,  Robert  Christie,  Davl4 
Chrie^  loam  (^uittie,  Marshal  Christie^  and  Charles  Christie, 


(formerly  omitted),  all  children  of  the  said  William  Christie* 
or  the  survivors  or  survivor  of  them,  equally  among  them,  share 
and  shore  alike,  but  under  the  declaration  in  regard  to  the  pre- 
decease of  any  of  them  contained  in  said  trust-deed  and  settle- 
ment." 

To  this  last  deed  the  truster  added  a  codicil,  dated 
16th  August  1833,  which  is  in  the  following  terms : 

"  I,  James  Kilgour,  within  designed,  hereby  direct  my  trus- 
tees to  make  over  my  whole  household-furniture  and  plenishing 
to  my  spouse  Ann  Christie  in  fee,  in  addition  to  her  liferent 
provisions,  and  to  pay  such  legacies  as  she  may  leave,  not  ex- 
ceeding six  hundred  pounds,  out  of  and  before  dividing  the 
residue  of  my  estate." 

James  Kilgour,  the  truster,  died  on  9  th  April  1835. 
His  wife  survived  him,  and  died  on  Ist  March  1843, 
having  been  predeceased  by  Alexander  Kilgour,  who 
also  survived  the  testator,  but  died  on  4th  May  1842. 

Various  questions  having  arisen  between  parties 
claiming  beneficial  interests  under  the  deeds  of  settle- 
ment of  James  Kilgour,  the  truster,  Mr  George  Thom- 
son, merchant,  Leith,  and  Mr  William  TuUis,  some- 
time baker  in  Edinburgh,  his  surviving  and  accepting 
trustees,  brought  an  action  of  multiplepoinding  and  exo- 
neration against  the  various  claimants  under  the  trust- 
settlement 

Claims  were  lodged  for  various  parties,  and  among 
others  for  Mary  Kilgour,  the  sister  of  the  deceased  Alex- 
ander Kilgour,  as  his  heiress-at-law  and  executrix  nomi- 
nate, and  for  Mary  Lamb  Murray,  his  niece,  as  in  right, 
under  his  settlement,  of  the  fee  of  his  whole  estate  and 
effects.  These  were  competing  claims,  but  both  pro- 
ceeded upon  the  footing  that  the  half  of  the  residue 
bequeathed  to  him  by  the  settlement  of  James  Kilgour 
vested  in  him  by  his  survivance  of  the  testator. 

Competing  claims  were  also  lodged  for  Alexander 
Kilgour,  writer,  Dunfermline,  and  for  Isabella  Kilgour 
and  others,  on  the  footing  that,  as  Alexander  Kilgour 
hud  predeceased  the  truster's  widow,  who  was  liferented 
in  the  share  of  the  residue  bequeathed  to  him,  the 
bequest  lapsed,  and  nothing  had  ever  vested  in  him. 

After  a  discussion  of  the  general  quesrion  whether 
the  half  of  the  residue  bequeathed  to  Alexander  Kil- 
gour had  vested  in  him,  the  Lord  Ordinary  pronounced 
the  following  interlocutor,  with  the  accompanying  note  : 

"  \AthNoveinberiS44. — ^The  Lord  Ordinary  having  heard  counsel 
in  this  multiplepoinding,  on  the  claims  relative  to  the  share  of 
the  residue  and  fund  in  medio  bL^queathed  to  Alexander  Kilgour, 
Finds  that  the  specific  sliare  of  the  trust-estate  directed  to  be 
paid  to  him  by  the  settlement  libelled  on,  vested  in  the  legatee 
by  liis  survivance  of  the  truster,  notwithstanding  his  predeceas- 
ing the  liferentrix  ;  but  before  answer  as  to  the  competition 
between  the  different  heirs  and  successors  of  the  said  legatee, 
allows  parties  to  be  further  heard  in  that  question,  after  the 
judgment  now  pronounced  is  reviewed  by  the  Court ;  and  in  the 
mean  time  reserves  all  question  of  expenses.  -, 

*^Note. — The  present  question  arises  under  the  settlement 
executed  by  the  deceased  James  Kilgour.  By  the  first  settle- 
ment executed  by  him,  he  directed  his  trustees,  after  the  death 
of  his  wife,  for  whom  the  trustees  were  to  hold  the  estate  dtiring 
her  li/ej  to  divide  the  troQ  proceeds  or  residue  of  his  personal 
estate  into  two  equal  shares ;  the  one  of  these  shares  to  be  equally 
divided  betwixt  Mary  Kilgour  and  Alexander  Kilgour,  children 
of  his  deceased  brother  David  Kilgour  ;  the  other  half  he  di- 
rected to  be  divided  among  the  children  of  his  brother-in-law, 
William  Christie.  The  truster  next  executed  a  codicil^  restrict- 
ing his  nephew  and  niece,  Alexander  and  Mary  Kilgour,  to  a 
liferent  of  the  above  half  of  the  residue,  and  destining  the  fee  to 
their  children ;  but  that  appointment  he,  by  a  deed  of  alteration 
latterly  executed  by  him,  recalled^  and  directed  his  trustees,  out 
of  the  said  share,  t.  «.,  half  of  the  residue,  *  to  pav  to  the  siud 
Mazy  Kilgour  the  sum  of  X200  sterlings  and  that  in  lieu  of  th^ 


foresaid  liferent  provision  in  her  fiivoEir ;  ami  1  dirytrt  iind  appoint 
my  add  trustees  to  pay,  a«sig(ii  and  disijone  llie  n^j^idae  of  the 
said  almro,  or  half  of  the  free  re^jidue  of  my  estate,  firat  directed 
to  be  ftppUixl  as  aforcjjaid,  tn  thssuidAkran^kr  Kihjtmr^  mjt  of  m^ 
trotker  Datid  Kiltfour,  for  hit  own  TV^ht  ojid  use^  and  that  at  the 
flrit  t«rm  of  VVhrtsunday  or  Mart  him  as  after  tlio  decease  of  tlii^ 
longest  lirer  of  me  aiid  itiy  Buid  stMiisL*.* 

"  Tlie  question  is,  If  the  share  of  tlit;  residue  thug  appointed 
t-o  be  prud  to  Alexander  Kily^ur  on  the  death  of  the  Ujh^Hhix 
lapAnd  hj  hifl  ptedeceasiug  that  party  ? 

^Mt  occurs  to  the  Lord  Onlinary  thftt  thia  provision  would 
have  vesteiX  beyond  aU  digputc,  uiH)n  e^^tabUslied  e^ses  of  tho 
hi^he^t  autliority  in  the  law%  if  it  biui  been  conferrtrd  by  a  trust- 
BL'ttlcsraciit  for  thu  solebchoof  of  tbtj  testator*s  widow  in  iijtirffttj 
with  a  direetioQ  to  make  over  I  he  Inist-ostitte  to  his  nepliew; 
Alexander  Kilgour^  on  her  decease,  A  dtttination  or  direction 
in  these  tt-niis  would  imvo  brought  the  pri.'3t>ut  case  directly 
within  the  well-known  precedents  ofFowke  (Diet.  p.  &092) ; 
jind  Wallace^  iu  1807^  (Mor.  App*  vtjr*;  clause  No.  6)  \  Siilkrig 
and  Crnwforrl  (2  Shaw,  (582);  and  finally,  of  the  latler  case  of 
Brocket  and  Maruhbanks  i}.-,  ilrl  }ty  Lurd  Jeffrey,  and  by  tbe 
iSf  cond  Di  vis  ion  u  n  ar  i  i  u  i  ■  n  i  -  i  y ,  in  [■-■ih;  and  of  Max  well,  deter- 
minetl  by  Lord  Curehoude  and  ih^i  Firist  Division  in  1^17  (15 
Shaw  1005.; 

"  In  theio  cases  specific  legacies  and  provisionii,  both  of  land 
and  money,  appoLnte<l  to  be  held  by  {rttJiiem  for  behoof  of  oiie 
party  in  lifertnit,  and  to  be  paid  or  made  ovtir  to  another  on  the 
death  or  the  Itfereninr^  were  found  to  be  vestod  in  the  beuell- 
Ctary  fiars  at  the  death  of  tbe  testator.  rrotVasor  BeU,  in  refer- 
ence to  the  CJL90  of  Marehbanks,  lirst  cited,  tlnvs  eitplains  the 
views  of  the  Court  in  caacis  of  this  clivsa  :— '  l^onl  Jeffrey  pro- 
ptised,  as  a  test  in  such  eases,  that  whore  directions  ure  given  to 
trustees  dcstinating  the  fee  on  expiration  of  the  liferent  to  one 
indii^diiiilf  it  should  vest  as  in  the  eomitioii  ea^e  ;  hut  that  when 
the  destination  is  to  several  persuns  sujccesiively,  the  coustruetion 
must  be,  that  the  fen-  Is  to  rein.iin  in  suspense  till  the  event  of 
the  liferenter^s  death.  But  it  was  held  by  the  Court  that  tho 
erlatence  of  the  trust  did  not  here  suspend  the  vesting  of  the 
fee^  and  iliat  no  iU^titictma  h  i^  he  fiuida  tt^tw&en  Ui^  eusf^/  (^of  Crust 
and  ilirect  conveyance,) 

**  It  has  beeu  argued,  however,  that  the  present  caw  is  ruled 
by  certain  other  and  later  cases+  particularly  by  thoje  of  Pro- 
Vim,  (14th  January  1840,)  and  Johnstone,  ('ith  Novemlier  1840,) 
in  both  of  which  cases  judj^iiieuts  of  L^irti  MonerelfT  f)rdinary, 
wore  altered  by  the  Second  Division,  atid  pri»visions  under  trust* 
settiemeni^  payable  to  the  children  of  a  cerLaln  class  and  the 
survivors,  related  to  the  testator,  who  might  U?  alive  at  the 
death  of  tlie  liferenterss,  were  In^d  mi  to  vest  till  tluvt  event  took 
place.  Tliese  cases,  wliieh  wore  very  anxiously  coniiiderL'tl  nnd 
discussed,  flx  the  law  in  similar  and  analo^u^  instance.^,  in  a 
manner  not  to  be  questioned  in  this^  Court ;  but  tluay  arc  not  suM- 
cient  to  rule  the  present  dispute,  un^ler  a  setllecnent  oontaininsr 
an  express  di  roe  lion  to  pay  over  at  tlie  widow's  death  onc'lialf 
of  the  residue  to  AlexandL^r  Kilgjiir,  without  any  further  de»* 
ttnatiou  or  substitution.  The  authorities  quoteil  may  proba- 
bly apply  to  the  other  lialf  of  (ht*  residue^  whicli  i*  appointed  to 
be  paid  to  the  chili Iren  of  William  Christie,  ajid  the  *Mri'ii;ors 
and  survivor  of  them,  at  the  death  of  the  wislow.  But  no  ques- 
tion is  raised  here  as  to  the  half  of  the  residue  claunable  by  tho 
latter  parties. 

**  It  waa  arguei'l,  Imwevcr,  that  if  tlie  half  of  the  residue  be* 
qucathwi  to  the  Christies  did  not  vest  till  the  death  of  the  life- 
rentrix,  it  affoixletl  a  certain  inference  that  the  atlifr  half  of  tbe 
residue  was  meant  to  be  suspended  till  the  same  period.  But 
it  is  neither  inconsistent,  nor  even  unusual,  for  separato  [f'^rtions 
of  tho  same  residue  to  vest  at  ditTerent  periods.  All  dtpH-u^li?  on 
the  will  of  tho  truster,  as  nianilVsted  by  the  ternvs  used  in  his 
deed  \  anil  tf  he  leave  one  part  of  his  estate  to  an  individual  in 
absolute  and  unqu^fiinl  tenns,  and  another  portion  to  such 
persons  of  a  cLiss  as  raig"bt  survive  the  death  of  the  liferentrix, 
the  condition  of  vesting,  which  is  plain  and  unmistak cable  La 
the  one  caw?,  caiinot  be  applied  to  the  other, 

"  Tho  bequest  of  the  half  of  the  residue  to  Alexander  Kllgour 
WAS  of  the  nature  ot  a  special  legacy.  It  became  fixed  by  his  sur* 
vi  vance  of  the  tesUtorf  just  as  all  the  other  spec! id  legatne^  direct* 
ed  to  he  paid  At  the  death  of  the  widow  vcstetl  in  the  iegateea 
by  thoir  survivfince  of  the  testator,  whether  they  prodceeRseil 
the  liferent rix  or  not.  For  example^  the  le|]?acy  of  £300  payable 
to  Mary  KiJgour  fluf  o/  Ati^ander^^  htdjot  the  residue^  vested 
without  doubt  by  her  survivanee  of  the  truster,  and  weuhl  not 


have  lat'^  by  her  preilecease  either  of  the  lifercnirix  Or  Afci- 
anJer  Kilgour  *  but  that  was  to  be  paid  out  of  AksMukr^v  ibp 
of  the  residue  now  disputed.  The  inferenee  iM  ftmng  tiul  ll 
framer  of  tbe  deed  understood  that  whole  portbrn  of  tkt  r 
sidue  bequeathed  to  Alexander  Kilgour  to  vest  at  the  m- 
perioil  that  the  fi])ecial  legacy  or  bunlen  imposed  oa  it  bcdcue  - 
TcsieiJ  ri^dit  In  the  pereou  of  his  co-legatee. 

**  It  appears  that,  in  tlie  very  recent  ease  of  Wnght  (llitli  Ko- 
vembcr  1 843,)  a  settlement  was  the  subject  of  coiDitructifia  \s^ 
fore  the  Second  Division  of  the  Court,  wliieh  bears  a  remitrbih 
similarity  in  some  of  its  clauses  to  the  prescat.    Tbe  Cuart 
thut  instance  found,  that  a  direction  by  a  trastcr  to    : 
s!iare  of  a  reeidne  to  the  ckUdrm  of  a  brother- In-lavi 
death  of  I  vfQ  liferenlers,  did  not  vest  till  the  death  of  t  tic  ir 
renters ;  but  with  respect  to  the  other  half  of  the  residue^  diiwi 
to  be  paid  (on  the  sanii*  event)  ^  lo  my  brother  John  Ddii^^ 
the  Judges  unanlinouijly  held  that  tliat  share  vi^tvd   a  py 

Alexander  Kilgour,  and  laabeUa  Kilgour  and  otllc^^ 
rcclninieti.     At  advising, 

Ltrd  Jusilm-  Genc^id. — xVfter  hoaring  a  yery  able  Krguisieiit 
this  pohitf  and  taking  time  to  consider  It,  I  confess  I  r«ti&hi  c 
first  ioipre.-^sion,  vix.,  thai  the  interlocator  of  tho  Ixird  Ordiaikr 
alKiuld  be  adhered  to.     In  this  question  it  la  prosier  to  consliL 
tho  whole  dei^ds  ajid  codicils  exi^ute^lby  this  testator;  aod&^'r 
thein  I  draw  the  concluaion  that  the  testator  iateuded  ty  *?*^ 
his  whole  succession  by  those  deeds.    He  givef,  in  tli> 
those  dectist  directions  for  tbe  disposal  of  his  whole  Aincl  - 
in  the  first  place,  are  to  be  ttferenied  by  his  widow,     lne  : 
sidue,  after  ]>ayment  of  his  debts  and  special  t^aciea,  bedin^ 
into  two  equal  parts.    The  Toting  of  one  of  ihfwe  only  is  jk' 
in  question^— as  to  the  oilier  we  have  nothing  to  do,    LookL^^ 
however,  to  the  anbsoqueni  cbanffes  made  on  the  on^ojil  tm 
deed,  as  well  a^  keeping  steailily  in  view  tbe  pun 
tention  of  the  truster,  and  alst>  to  that  last  and  ■ 
deed  to  whieh  our  attention  lias  been  so  peculiarly  mr, 
have  to  decide  upon  the  question^  wliether  Alc:xiuider  K 
half  of  the  residue  vested  in  him  on  tbe  death  nft\\f  f  Mstn?. 
we  find  that  tbe  ultimate  provision^if  the  int 
tor,  e3q>re8setl  in  these  deeila,  was  a  distinct 
that  one- half  of  the  resirlue  of  his  means  was  to  Ix-  pu  > 
first  termofMartininiLaor  Whitsunday  otter  hi^  Ue;. 
bis  spouse,  to  Alexander  Kili^oufj  In  his  own  rlght^  m 
use.  There  was  no  de^itination  of  this  half  of  tben^-i 
ander  Kdgour>  children,  or  any  dosttuition  over,  \ 
thi^  unef[niv(x^al  direction  to  the  tnii^tees  to  pay  ■  ■ 
to  Alexander  Kilgour.     But  it  b  ^id  tliat,  in  the  I 
this  testament,  there  was  power  given  to  tbe  te^ii^ 
case  of  her  survirnnce,  to  lest  over  the  whole  ri 
extent  of  £600.    But  this  is  nothing  more  th 
tho  residue  i;S00  contingently;  for  the  provi 

was  to  liave  this  power  to  test,  was  but  aconu..^ , . 

of  the  residue  to  the  extent  of  her  poirer  of  tc$iiaj|.     Wh^t^ 

the  &estab:ir's  wife  exercised  thb  power  or  not  wu  have  ~h< 

formation  j  but  it  is  said,  bkX'ause  there  was  ;t 

introtlucecl  as  to  the  amount  that  was  to  ■■ 

tliat  therefore  the  vesting  of  this  provision  in 

could  not  be  supposed.    But  it  must  never 

the  amount  of  the  residue  was  itself  coniin^^ 

This  is  alto*rt^?tber  a  qia^tioii  of  fiur  coast  j 

Is  no  use  of  assigninf  long  reasons  for  tlic  i  , 

form  upon  n  due  considemiion  of  the  case,    But  ii^  u 

to  me  that,  as  this  provi,4jiHi  was  simply  diretHt^J  to  Im  ] 

Alexander  Kilgour  at  the  first  term  ailer  th 

wife's  deathp  we  muat  liold  that  it  vested  «  m. 

case  which  seems  to  me  to  approach  neare.^! 

the  case  of  Maxwell^  where  L^rvl  Corehoust 

liariiy  wMch  exists  in  the  pr^-ient  detnl,— i 

destination  over,  nor  any  proof  of  mtentioii  i\>  iaiyri* 

the  presumption  that,  firom  t!ial  cireumntirnHLV^,  X^ne^  t 

tjcndefl  the  provision  in  favour  of  the  l 

therefore,  the  legiwrv  roust  be  held  tii  hi 

I  think  the  interlocutor  of  the  Lord  <j^ 

hered  to. 

Lord  MnfJ:iMtzk. — I  am  compt^llefl  tn<r,Mt     irjiu  r^ynrl' 
aUip  ;  hut  1  confess  1  do  not  do  so  w-tli  ...'^  .  i    i' 
tho  opinion  whieh  l  luive  formed,     n .    ■ . i , ! .  ^ir i [\i-]\ 
in  ca»es  like  the  preiign^||(fe^|(}|u|^  ll.r  ,),i^v:»i>KviiCl  '*^,  "'  '- 
mined  by  the  intention  of  the  te*ti,i  :       i ;..  (3lci«lifl«  i>  t«l 
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oar  guiding  rule;  and  there  is  no  absolute  presumption  any  way 
arising  which  overcomes  Uiat    Now,  from  that  principle,  I 
diair  this  &rther  rule,  that  the  intention  of  the  testator  must 
be  somehow -expressed  in  his  deed,  otherwise,  if  no  such  inten- 
tion be  found  expressed  in  the  deed,  the  heir-at-law  cannot  be 
euluded.    Tins  must  be  done  exi^essly,  or,  at  all  events,  by 
dear  implication  in  the  will.    It  seems  to  me  questionable  whe- 
ther this  exclusion  of  the  heir  must  not  be  made  reasonably 
certam  by  the  terms  of  the  will,  and  whether  the  mere  prepon- 
derance in  £iyour  of  probable  intention  to  exclude  him  is  suffi- 
cient   Perh^s  the  decisions  of  our  Courts,  however,  rather 
tend  to  the  latter  view.    But,  taking  for  the  present  this  as  our 
rale,  that,  if  the  preponderance  of  probability  goes  to  shew  that 
the  testator  intended  the  provision  in  favour  of  the  legatee  to 
Test  it  should  vest,  still  the  onus  of  proving  this  lies  on  the 
legatee,  who  maintains  that  the  vesting  of  the  provision  in  him 
was  intend»l    I  was  at  first  struck  with  the  fact  that  this  set- 
tlement bore  to  be  a  general  settlement,  and  that  there  thence 
arose  a  presumption  that  the  testator  did  not  mean  to  die  pro 
parte  tettatus,  pro  parte  iniestatus.    But  it  is  certain  that,  in 
his  first  deed,  this  testator  had  not  provided  for  his  dying  with 
a  complete  settlement  of  his  succession.    For,  confes^ly,  one- 
half  or  the  reffldue  of  his  estate  did  not  vest.    How,  then,  can 
wc  presume,  from  the  nature  of  his  settlement,  in  favour  of  the 
Testing  of  this  legacy.    But,  farther,  we  find  that  in  his  second 
deed  t^  reduced  the  other  half  of  the  residue,  (the  lialf  now  in 
question,)  to  the  same  situation.    According  to  the  tetms  c^ 
that  deed,  no  part  of  thd  residue  admittedly  could  have  vested. 
Looking  at  the  whole  deeds,  I  think  we  can  derive  no  assistance 
whatever  from  their  general  nature,  aild  if  not,  we  cannot  rest 
on  any  thing  else  whatever.    But  it  is  said  that  trustees  are 
appohited  under  the  testator's  settlement  to  dispose  of  his  whole 
aoccession  according  to  his  directions.   But  can  we  say  tliat,  be- 
cause the  testator  o^ers  his  trustees  to  pay  the  sums  bequeathed 
by  hun  that  this  implies  vestmg  in  tfaie  legatees.    I  think  not. 
The  half  of  the  residue  in  question  is  not  given  to  Alexander 
Kilgoor,  his  heirs  and  assignees,  for  in  that  case  there  would  be 
as  little  difBculty  in  the  trustees  paying  to  the  proper  parties, 
whether  there  were  vesting  or  not.  But  what  is  vesting  ?  Vest- 
ing is  merely  the  descending  of  the  sums  in  question  to  heirs 
and  assignees.  It  may  be  indicated  that  vesting  should  take  place 
before  the  term  of  payment ;  bat  I  see  no  such  indication  here. 
1.  There  is  no  evidence  of  it.    2. 1  think  all  the  evidence  the 
settlement  contains  is  the  other  way.    The  testator  orders  his 
trustees,  we  see,  to  hold  his  succession  for  his  wife's  liferent,  in 
caseofher  survivance.  Now,  liferent  is  opposed  to  fee.  But  he 
does  not  say,  as  he  might  naturally  have  been  expected  to  have 
laid,  that  me  trustees  are  to  hold  the  succession  for  the  legatees 
in  fee.    He  then  provides  that,  after  his  wife's  liferent,  the  trus- 
tees are  to  pay  a  large  number  of  legacies.    Part  of  those  lega- 
cies are  of  a  very  remarkable  character,  viz.,  such  as  may  be 
left  by  his  wife,  to  whom  he  gives  a  power  of  testing  over  the 
i^Qsidae  of  his  succession  to  the  extent  of  £600.    All  these  are 
to  be  paid  before  any  thing  accrues  to  the  party  in  question. 
This  does  not  look  Uke  an  intention  that  any  vesting  should 
take  place  immediately  upon  his  death.   The  death  of  the  widow 
seems,  fh>m  the  construction  of  this  settlement,  to  be  assimi- 
lated in  its  effects  upon  the  succession  to  the  testator's  own. 
Then  it  is  provided  that  the  residue  is  to  be  divided  into  two 
parts.    Now,  looking  at  the  whole  of  those  deeds,  I  do  not  think 
it  seems  as  if  vesting  was  contemplated  by  the  testator.    But 
the  case  does  not  stop  here,  for  one-half  of  the  residue  has  con- 
fes^y  not  vested.    Now,  does  not  all  this  raise  a  strong  pro- 
bability that  the  testator  never  intended  that  there  should  be 
any  vesting?  I  do  not  know  that  much  can  be  founded  on  the 
£Kt  that,  in  the  second  of  his  deeds,  the  testator  takes  from  this 
brotiier  and  sister  all  but  the  liferent  of  this  half  of  tlie  residue, 
and  then  again  restores  it,  in  terms  of  his  oinginal  settlemant. 
The  way  in  which  this  was  dona  rather  shews  that  vesting  was 
not  contemplated.    On  the  whole,  I  doubt  whether  there  is  suf- 
ficient evidence  of  vesting  prior  to  the  term  of  payment,  and 
thrak,  upon  the  whole,  that  the  preponderance  of  evidence  in 
the  testator's  settlement  is  against  it 

I^jrd  FnUerton. — ^Though,  after  the  (pinion  just  delivCTed,  I 
am  bound  to  give  mine  with  some  diflldoncc,  I  must  confess  I 
never  had  a  doubt  that  the  interlocutor  of  the  Lord  Ordinary 
ought  to  ^  adhered  to.  For  I  think  that  the  present  case 
rtands  quite  dear  of  all  those  specialties  which  raised  the  dif- 
Jcttltifii  In  the  greater  number  of  those  qnastions  concerning 
roe  vesting  of  le^dcs  which  have  lately  eng-i«»otl  the  attention 
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of  the  Court.  In  ihejirst  place,  I  think  that  the  true  character 
of  the  rights  of  these  parties  must  depend  exclusively  on  the 
deed  of  corroboration  and  alteration,  dated  the  24th  of  Novem- 
ber 1832,  afi^ted,  in  so  far  as  it  can  bv  law  be  held  to  be  af- 
fected, by  tlie  later  codicil  of  the  1 6th  of  August  1833.  In  as- 
certaining the  true  import  of  these  deeds,  we  cm  receive  no 
assistance  from  the  trust-deed  of  settlement  of  7th  July  1830, 
and  codicil  of  22d  January  1831,  because  the  testator,  by  the 
deed  of  corroboration  and  alteration,  of  the  24th  of  November 
1832,  expressly  revoked  these  previous  deeds.  In  so  far  as  re- 
gards the  share  of  the  residue  now  in  dispute,  the  third  clause 
of  the  last  deed  provides  for  the  disposal  of  that  share :  **  Thirdly, 
with  respect  to  the  share  or  half  of  the  free  residue  of  my  estate 
first  directed  to  be  applied  in  said  trust-deed  and  settlement, 
and  as  altered  by  said  codicil,  I  hereby  still  further  alter  the 
destination  thereof  as  follows."  He  then  proceeds  to  direct  the 
trustees  in  the  terms  which  have  given  rise  to  the  present  ques- 
tion, and  he  concludes,  '*  and  for  that  purpose  I  hereby  revoke 
the  liferent  provision  in  £»vour  of  the  said  Mary  Kilgour  and 
Alexander  Kilgour,  and  the  destination  of  the  fee  in  mvour  of 
their  children,  or  the  children  of  my  brother,  John  Kilgour, 
specified  in  the  said  codicil."  All  former  directions,  then,  in 
regard  to  this  share  of  the  residue  are  extinguished.  There  is 
no  room  for  the  application  of  the  principle,  that  the  whole 
deeds  of  the  party  are  to  be  taken  as  forming  one  settlement. 
That  rule  can  only  hold  in  regard  to  deeds  wluch  remain  exist- 
ing and  unrevoked  expressions  of  his  intention ;  but  here  all 
the  deeds  prior  to  that  of  24th  November  1832  are  extinguished, 
and  it  is  upon  this  latter  deed,  and  any  subsequent  deed  which 
may  by  law  afiect  it,  that  the  rights  to  this  share  of  the  residue 
must  depend.  2(%,  With  regard  to  the  import  of  the  third 
clause  of  the  deed  of  24  th  November  1832,  I  really  cannot  en- 
tertain a  doubt  that  it  gave  a  vested  right  to  Alexander  Kil- 
gour firom  the  moment  m  the  death  of  the  testator.  The  third 
clause  follows  immediately  one  containing  various  legacies,  all 
directed  to  be  paid  "  at  the  term  of  Whitsundav  or  Miartinmaa 
which  shall  happen  after  the  decease  of  the  longest  liver  of 
me  and  my  said  spouse," — and  I  do  not  understand  it  to  be 
disputed  that  the  vesting  of  these  legacies  took  place  firom 
the  death  of  the  testator.  Now,  the  third  clause  is  expressed 
exactly  in  the  sanle  terms,  only  that  it  is  a  share  of  the  resi- 
due instead  of  a  specific  sum. — (Reads  bequest  to  Alexander 
Kilgour  in  deed  of  24  th  November  1832.)  I  cannot  conceive 
any  terms  more  clearly  indicative  of  a  mere  postponement  of 
payment,  as  distinguished  fh)m  a  postponement  of  a  vesting  of 
the  right.  It  is  a  direction  to  pay  at  a  particular  term,  which, 
though  not  absolutely  fixed  in  date,  is  certain  to  exist  at  one 
time  or  other, — and  consequently  there  is  no  ground  what« 
ever  for  converting  this  into  a  o(mdition.  For  here,  if  the  le- 
gfacy  is  not  held  to  vest  a  morte  testatoris,  it  must  liqise  altogether* 
It  is  not  conceived  in  favour  of  heirs,  or  any  set  of  substitutes, 
Ruling  Alexander  Kilgour.  There  is  no  person  in  whose  &- 
vour  it  can  be  supposed  that  the  vesting  was  suspended,  so  that 
there  is  no  middle  term  between  holding  the  legacy  to  vest,  or 
holding  it  to  bo  lapsed,  as  conditional  on  Alexander  Kilgour's 
survivanco  of  the  Uferentrix.  This  just  brings  the  case  to  tho 
point  where  it  must  stand.  Does  a  l^acy  or  order  to  pay  a 
sum  at  a  future  term,  certain  to  arise,  imply  as  a  condition  of 
the  right  that  the  payee  must  survive  the  term  of  payment? 
For  I  do  not  see  how  the  existence  of  the  trust  affects  the  ques- 
tion. Th3  trust  had  no  other  object  than  the  protection  of  tho 
right  of  the  Uferentrix.  In  regard  to  the  legatee,  the  trustees 
were  just  the  holders  of  a  fund  for  which,  from  the  term  of  tho 
tcstiitor's  death,  they  were  bound  to  account  to  the  legatee,  at 
a  term  postponed  indeed,  but  certain  to  arrive.  And  I  must 
consider  that  direction  as  of  itself  sufiBcient  to  vest  the  legatee's 
right ;  because,  agreeably  to  the  ordinary  rules  of  law,  a  post- 
poned term  of  payment  does  not  of  itself  import,  as  a  condition 
of  the  right,  that  the  pavee  shall  survive  the  tenn.  The  right 
vesta,  though  the  term  for  conferring  it  is  postponed.  Accord- 
ingly, when  I  put  the  question  to  the  counsel  whether  there  was 
any  one  case  in  which  it  was  held  that  the  postponement  of  a 
legacy  to  one  individual  until  the  death  of  another  rendered 
the  vesting  of  the  legacy  conditional  on  the  survivance,  I 
was  ansvrered  very  fairly  that  there  was  not.  Indeed,  in  tho 
only  question  in  which  the  point  seems  to  have  been  raised,  it 
was  decided  the  other  way :  I  mean  in  one  of  the  branches  of 
the  case  Wallace  v.  Wallace.  There  the  direction  to  the  trus- 
tees was,  **  after  the  decease  of  the  longest  liver  of  me  and  my  ^ 
said  spouse,  I  hereby  appoint  my  said  trustees  to  content  and.. 
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pay,  or  assign  and  make  orer  to  the  persons  after  named,  the 
respective  sums  of  money  after  specified,  riz^  to  Alexander 
Wallace,  banker  in  Edinborgh,  my  nephew,  the  sam  of  £1000 
sterling.**  The  words  are  almost  identical  with  those  used  in 
this  settlement;  and  the  Court  found,  ^  that  the  legacy  of  £1000 
left  to  Mr  Alexander  Wallace  vested  in  him  at  the  death  of  the 
testator,  Alexander  Houston,  and  now  belongs  to  the  represen- 
tatives of  the  said  Alexander  Wallace ;"  and  I  never  understood 
that  the  authority  of  the  judgment  on  this  particular  point  of 
the  case  of  Wallace  has  been  in  any  degree  shaken  by  any  of 
the  later  cases  in  which  questions  as  to  the  date  of  vesting  have 
been  determined.  On  tho  contrary,  in  that  of  Maxwell,  25th 
May  1837,  the  same  effoct  was  given  to  nearly  the  same  form  of 
wordii,  and  that  founded  on  the  authority  of  the  case  of  Wallace. 
And  in  all  of  these  later  cases  there  were  expressions  employed 
in  addition  to  or  in  explanation  of  the  postponement  of  the  term 
of  payment,  which  the  Court  held  to  imply — on  a  sound  con- 
struction of  the  deed — the  testator's  intention  that  the  right 
khould  not  vest,  or  in  other  words,  that  the  right  of  disposal  in 
the  first  named  legatee  should  be  withheld  for  the  benefit  of 
certain  other  objects  which  he  had  in  view.  Thus,  in  the  case 
of  Provan,  (14th  January  1840,)  the  direction  was,  after  the 
death  of  the  liferentrix,  Mrs  Jane  Telfer  "  to  uplift  and  divide 
the  principal  sum  among  her  children  equally ;  and  in  case  any 
of  them  shall  have  predeceased,  leaving  heirs  of  their  bodies,  the 
share  of  such  deceased  child  or  children  to  be  paid  to  their 
heirs.**  The  case  of  Johnston,  (9th  June  1840,)  was  something 
of  tlie  same  kind.  There  was  a  direction  to  the  trustees,  on  the 
death  of  the  liferenter,  "  to  pay  the  sum  of  £500  equally  among 
the  children  of  the  said  Jean  Wait ;  and  in  case  any  of  the  chil- 
dren of  my  said  sisters,  Elizabeth  and  Jean,  shall  happen  to 
die  before  their  said  parents,  and  leave  children  behind  them, 
the  respective  shares  of  those  so  predeceasing  shall  be  equally 
divided  amongst  such  children.**  In  both  of  those  cases,  the 
rights  of  the  children  were  held  not  to  vest  a  morte  testatoris ; 
but  then  the  judgment  of  the  Court  went  upon  the  special  terms 
of  the  provisions,  which  were  held  sufficiently  to  express  the 
intention  of  the  testator,  that  the  disposable  rights  of  the  chil- 
dren should  emerge  only  when  the  power  of  division  on  the  part 
of  the  trustees,  and  the  number  of  the  shares,  were  ascertained 
at  the  death  of  the  liferenters.  I  do  not  think  that  those  cases, 
or  any  of  the  others,  touch  or  were  intended  to  touch  the  gene- 
ral proposition  established  in  the  case  of  Wallace,  that  a  legacy 
to  be  paid  to  one  individual  after  the  death  of  another  does, 
unless  controlled  by  indications  of  a  different  intention  in  other 
parts  of  the  deed,  vest  a  morte  testatoris,,  notwithstanding  the  post- 
p  )n  jmcnt  of  payment.  3c//y,  If  such  be  the  true  import  and 
off  v't  of  that  clause  of  the  deed  which  creates  the  right,  I  do  not 
think  that  the  character  of  the  right  is  affected  by  the  codicil  of 
1 833.  By  that  codicil,  the  testator  directs  the  trustee  to  make 
over  the  household-furniture  to  his  spouse  and  liferentrix,  and  to 
pay  snch  legacies  as  she  may  leave,  not  exceeding  £600,  "  out  of 
niid  before  dividing  the  residue  of  my  estate.**  Now,  there  is 
here  clearly  a  power  given  to  the  liferentrix  to  increase  or  dimi- 
nish the  residue ;  but  it  does  not  appear  to  me  that  that  can  be 
held  to  affect  the  right  of  the  legatee,  as  dating  from  the  testa- 
tor's death.  That  right  was  the  right  to  demand  fVx)m  the  trus- 
tees, on  the  death  of  the  liferentrix,  an  account  and  payment  of 
one-half  of  the  firee  residue  of  the  estate ;  and  that  rig^t  I  con- 
sider to  have  vested  in  Alexander  Kilgour  fVom  the  death  of  the 
testator,  and  to  liave  been  transmissible  to  his  disponees.  And 
nUhougli,  by  the  nature  of  the  codicil,  and  the  exercise  of  the 
faculty  given  to  the  liferentrix,  the  result  of  that  accounting 
might  have  been  affected  and  the  residue  diminished,  stiU 
there  was  nothing  in  that  which  affected  or  unpaired  the  cha- 
racter of  the  right  conferred  on  the  legatee  of  the  half  of  the 
residue  by  the  original  settlement.  I  think  the  case  is  exactly 
the  same,  in  a  legal  point  of  view,  as  if  the  testator  had  in- 
serted among  the  legacies  of  the  deed  of  1832,  "  such  Airther 
sums  as  my  widow,  the  liferentrix,  shall  leave  by  will,  to  the 
amount  of  £600  ;**  and  then  proceeded  and  directed  the  re- 
sidue to  be  paid  to  Alexander  Kilgour,  at  the  death  of  the 
liferentrix.  l*he  circumstance  of  the  possible  diminution  of  the 
amount  of  the  fee  at  the  discretion  of  a  tlurd  party,  does  not 
affect  the  vesting  of  the  fee  subject  to  that  variation  of  amount. 
Nothing  can  so  clearly  illustrate  that  as  the  decisions  pro- 
nounced in  the  cases  of  Sievwright  v.  Dallas,  and  Marchbank*8 
trustees,  respecting  the  rights  of  children  in  a  particular  sum 
vested  in  trust,  with  a  power  of  division  conferred  on  the  father 
c»r  mother.    In  those  cases  the  right  of  each  child  was  found 


to  vest,  and  consequently  to  be  trantminible,  though  the  mmtt 
was  variable  in  a  very  wide  range — ^indeed  at  the  diicvetiQi  tf 
the  father  or  mother.  Upon  the  whole,  tiicn,  lamdaitjcf 
opinion  that  the  Lord  Ordinary*^  interiocator  oo^tobeid- 
hered  to. 

lard  Jls/frey.— I  ooncnr  with  the  mi^jority.  I  regret,  hw- 
ever,  that  there  thoold  be  any  difference  among ns;  batla 
less  disturbed  l^  the  circumstance  in  the  preaent  cMe,  becm 
we  do  not  decide  it  l^  the  canons  of  fixed  law,  but  eieidaea 
very  wide  discretion  m  forming  our  opinions  of  it,  aodtbi 
there  cannot  possibly  be  much  iqjory  done  to  any  priodpktf 
law  br  this  decision.  But  for  this  variance  of  opnuon,  bovvm; 
I  confess  I  should  have  thought  this  as  dear  a  casetioodd 
occur  in  this  obscure  department  of  law.  With  regndtotke 
deeds  revoked  by  the  testator,  these  are  acareely  to  beknbd 
at,  except  so  fiir  as  any  of  their  provisioiis  may  be  repeatcdia 
the  staniding  settlement.  Now,  looking  at  this  setUemeotaii 
stands,  almost  all  those  circumstances  concur  wfaidi  nuke  i 
payment—postponed  till  a  period  after  the  testaliQC*8  dettb- 
vest  a  morte  testatoris.  The  unmediate  result  of  aUowisg  or  !«• 
fusing  to  allow  that  this  half  of  the  residue  vested  a  wot 
testatorisj  is  just  on  the  one  Imnd  finding,  or  on  the  other  io( 
finding,  that  the  testator  died  partly  testate  and  partlj  with 
tate.  It  has  been  said  that,  in  any  view,  the  testator  died,  «r 
took  his  chance  of  dying  partly  intestate,  because  there  va 
one-half  of  the  estate  as  to  the  vesting  of  which  there  «»» 
provision.  But  with  regard  to  that  ludf  of  the  residue,  the  taK 
tator  thought  that  he  had  securely  disposed  of  it ;  and,  lookiBS 
to  the  legatees,  to  whom  he  left  it,  this  was  ooost  natunL  For 
observe,  that  while  this  half  of  the  residue  was  left  to  the  foAj 
of  Christie,  or  the  survivors  oi  them,  this  fiumily  was  eievnii 
number;  and,  to  prevent  intestacy  in  any  point  c€tbe  maoaam 
to  be  left  by  him,  he  adds  a  particuUr  direction,  that  the  difl* 
dren  of  any  member  of  that  fiunily  who  shall  predeoeaaetk 
testator  shall  come  in  loco  of  their  deceased  parent,  lo  tliK 
the  risk  which  the  tesUtor  ran  of  tlie  whole  of  that  fuij 
of  Christie  and  their  descendants  dying  out— of  his  dying  is- 
testate  as  to  one-half  of  the  residue — ^is  really  almost  notbioft; 
and  accordingly,  I  can  scarcely  hold  that  the  proriaion,  fitfc 
regard  to  theur  luUf  of  the  residue,  is  any  ezceptioB  to  tk 
enixa  voluntas  of  the  testator,  vie.,  that  he  should  die  tcftin 
with  respect  to  Iiis  whole  succession.  Then,  obeerre  flirtber,  tbt 
there  was,  in  regard  to  the  half  of  the  residue  in  question  io  the 
present  case,  no  destination  over.  The  destination  is  ninplj  to 
Alexander  Kilgour— to  this  person  nominated  as  the  oliject  of 
the  testator*s  special  affection ;  and  finally,  we  find  in  the  iftth- 
ment  many  special  legacies  provided,  and  also  the  preriie  ^ 
of  "  liferent,**  (as  to  the  widow*s  interest  in  the  snooesakn)  ui 
of  fee,  which,  in  the  case  of  a  trust,  usually  vests  in  the  fisru 
soon  as  the  liferent  in  the  liferenter.  The  legacies  all  teitd 
nuM-te  testatoris ;  and  what  is  a  (testination  of  Uie  residue  bat  i 
legacy  of  a  larger  and  less  definite  description.  In  all  cisei  lib 
the  present,  where  there  is  no  destinatbn  over,  or  unoertiiBiy 
as  to  the  person  of  the  legatee,  the  suspension  of  the  dayof  pif* 
ment  of  the  legacy,  whether  that  term  be  predae  or  not,  if  it » 
certain  to  arrive,  has  never  been  held  to  prevent  vesting.  (^ 
remark,  and  I  have  done,  as  to  the  effect  of  the  last  oodieB, 
which  gives  a  power  of  testing  over  tlie  residue  to  the  irvb^ 
to  the  extent  of  £600.  The  eflfect  of  that  provision  in  fcToar  d 
the  widow  does  not  afibct  the  expressed  purpose  of  the  \xfiM 
aliter  as  to  the  vesting  of  the  residue.  I  cannot  think  thit  the 
risk  of  the  residue  bemg  diminished  to  the  extent  of  £600,  wkkft 
is  sua  natura  indefinite  in  amount,  till  the  distribution  ibmS 
the  special  legatees,  is  sudi  as  to  prevent  the  vesting  of  the  hilf 
provided  to  Alexander  Kilgour.  This  power  of  testing  is  merefy 
an  additional  risk  of  the  diminution  of  the  residtte  to  the  ex- 
tent of  £600,— adding  but  another  to  that  chapt^  of  aocMfcotf 
to  which  all  residues  are  exposed.  I  concur,  upon  these  froan^ 
with  the  Lord  Ordinary,  and  with  the  migority  of  yovLM^ 
ships. 

The  Court  accordingly  adhered  to  the  interlocutor  re- 
claimed against,  and  remitted  to  the  Lord  Ordinary  ^ 
determine  all  questions  of  expenses. 

Lord  Ordinary,  Cuninghame. — For  Mary  KOpour,  0. 0.  Bdi 
A.  P.  ScotUnd,  S.S.C.,  Agent-^For  Mary  Lamb  Mwrm,  Mtf; 
shall ;  Thomson,  Elder  and  Bum,  W.a,  Ageni9,—For  Aia90 
Kilgour  and  others,  ^!^^*  i  -^^  ^  Cocdc ;  Lament  and  Kev** 
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ISth  February  1845. 

Sbooxd  Division.— (F.L.B(LH.) 

No.  110. — James  Cleland,  Pursuery  v,  Mrs  Ann 

Baillie  or  Weik,  Defender. 

Process— Transference — Representation— Lifcrentriz — An  ac» 
Hon  of  troHsfereneej  brought  against  the  widow  of  a  deceased  cfe- 
ftudery  who,  in  hit  utdement,  had  left  her  the  liferent  of  a  consider' 
obit  part  of  his  estate,  was  dismissed,  the  property  of  the  deceased 
dtfenderj  so  far  as  not  tested  ttpon,  having  been  taken  up  by  an 
heir  and  an  executrix  respectively. 

In  1841,  "William  Weir  died,  leaving  a  disposition 
and  settlement,  dated  in  October  1830,  whereby  he  dis- 
poned to  the  defender,  who  was  his  widow,  his  house- 
hold fnmiture,  &c.,  and,  in  the  event  of  her  remaining 
unmarried,  the  liferent  of  a  considerable  part  of  his 
heritable  property.  The  deceased's  brother,  tf  ohn  Weir, 
sacceeded  to  his  heritage  as  heir-at-law,  and  his  sister, 
Mary  Weir,  to  his  executry  as  next  of  kin. 

At  the  time  of  William  Weir's  death,  there  was  a 
process  in  dependence  against  him  at  the  instance  of 
James  Cleland,  who  brought  the  present  action  against 
William  Weir's  representatives,  and,  inter  aliosy  against 
the  defender,  his  widow,  as  having  accepted  of  the  pro- 
visions under  her  husband's  disposition  and  settlement 
He  pleaded — ^that,  as  the  defender  had  accepted  of  the 
provisions  under  her  husband's  disposition  and  settle- 
ment, she  was  liable,  as  one  of  his  representatives,  for 
tiis  debts,  or  she  was  bound  to  renounce  the  succession. 
The  widow,  -while  she  objected  to  the  transference 
igainst  her,  lodged  a  minute,  agreeing,  in  the  event  of 
the  action  against  her  being  dismissed,  to  hold  any  de- 
cree to  be  obtained  by  the  pursuer  against  her  huslmnd's 
teir  and  executor  as  fixing  the  debt  against  her  hus- 
*and*a  estate,  and  stating  that,  afler  the  proper  repre- 
entatives  were  discussed,  she  would  not  raise  any  ob- 
3ction  to  an  accounting  of  the  portion  of  her  husband's 
state  possessed  by  her,  on  the  ground  of  the  same 
eingfr actus  bonafde  percepti  et  consumpti.  She  plead- 
^— that,  being  merely  a  legatee,  and  not  her  husband's 
gal  representative,  the  action  was  incompetently  di- 
^ted  against  her,  and,  at  all  events,  she  was  not  liable 
ntil  the  legal  representatives  had  been  discussed. 
The  Lord  Ordinary  pronounced  the  following  inter- 
cutor,  with  the  accompanying  note  : 

**21*f  December  1844. — The  Lord  Ordinary  having  heard 
rties*  procurators  on  the  closed  record,  and  made  avizandum, 
d  considered  the  process,  Assoilzies  the  defender,  Mrs  Ann 
iliic  or  Weu*,  from  the  conclusions  of  the  action,  and  decerns; 
1  finds  her  entitled  to  expenses,  and  remits  the  account  there- 
when  lodged,  to  the  auditor,  to  tax  and  report. 
^  Mote, — In  the  circumstances,  the  Lord  Ordinary  does  not 
ak  there  is  any  ground  on  which  the  pursuer  can  insist  in 
ransference,  in  the  manner  and  to  the  ef^%  concluded  for. 
d  althoujB^  the  concessions  made  by  the  defender  in  the 
lutc  lodged  by  her  might  not  be  sufficient  to  prevent  decree 
ran -Terence  iJeing  pronounced,  were  the  pursuer  otherwise 
It  fed  to  it,  the  Lord  Ordinary  has  the  loss  difficulty  in  as- 
zicing  the  defender,  when  he  considers  the  terms  of  that  mi- 
c  by  which  the  defender  not  only  removes  the  possible  in- 
reoieooe  which  the  pursuer  alleges  he  might  sustain  by  the 
^nder  afterwards  attempting  to  question  the  validity  of  any 
nee  of  constitution  that  might  be  obtained  by  him — the  dc- 
ler  ngreein^  tliat,  whatever  decree  shall  be  pronounced  in 
»ur  of  the  pursuer  in  the  original  action,  shall,  to  all  the 
;ts  of  ft  daeree  of  constitutioii,  be  binding  on  her — ^but  also 
?9  thatf  In  any  claim  of  accounting  against  her  fat  the  pro- 
Ls  and  proflta  of  the  property  made  over  to  her,  which  nught 
»w  on  motdtk  decree,  she  will  not  defend  herself  on  the  ground 
le  same  being yrac/M«  bona  fide  percppti  et  consumpti.'* 


The  pursuer,  reclaimed.  He  contended  that  if  a 
party  disponed  the  bulk  of  his  property  to  his  widow, 
he  was  entitled  to  transfer  his  action  against  her,  and 
was  not  bound  to  go  against  the  heir  and  executrix, 
who  in  this  case  succeeded  to  little  or  nothing. 

The  defender  contended  that,  though  she  might  be 
liable  eventually,  if  there  was  a  deficiency  of  the  estate  to 
meet  the  debts,  supposing  her  to  be  a  gratuitous  legatee, 
yet,  before  she  could  be  made  liable,  the  pursuer  would 
require  to  libel  that  there  was  a  deficiency  of  funds, 
after  having  discussed  the  legal  representatives. 

At  advising. 

Lord  Medwyn, — ^I  concur  with  the  Lord  Ordinary  that  we  are 
not  to  take  into  view  the  minute  lodged  by  the  widow :  If  the 
pursuer  is  entitled  to  have  the  action  which  he  raised  against  her 
husband  transferred  against  her  as  a  joint  defender  with  his  heir 
and  his  executrix,  any  thing  she  undertakes  by  that  minute  will 
not  deprive  the  pursuer  of  his  right  Indeed,  I  do  not  see  that 
she  gives  up  any  thing  by  it,  except  the  right  to  urge  a  plea,  I 
should  think  not  very  pliable ;  for,  if  the  debt  has  been  con- 
stituted against  the  representatives  of  her  husband  doing  their 
duty  to  resist  the  demand,  when  they  come  against  her,  I  do 
not  see  that  she  could  object  to  the  constitution  of  this  debt. 
We  have  thus  the  naked  case  to  dispose  o^  whether,  when 
a  defender  has  died  pendente  processu,  the  pursuer  is  entitled, 
besides  having  the  process  transferred  against  the  heir,  and 
also  the  executrix  of  the  deceased — if  these  are  different  per- 
sons, both  having  taken  benefit  by  his  succession— also  to  have 
it  transferred  in  the  same  process  and  at  the  same  time  against 
his  widow,  to  whom  the  deceased  has  given  a  liferent  of  part  of  his 
heritage,  to  terminate,  however,  on  a  second  marriage,  and  a  gift 
of  his  household  fUmiture  ?  She  avers  that  this  liferent  is  not  of 
greater  value  than  her  legal  provision ;  and,  at  all  events,  as  the 
heir  has  succeeded  to  a  valuable  lease,  current  till  1858,  and  the 
executrix  has  given  up  the  moveable  succession  at  £1400,  these 
arc  the  legal  representatives  of  the  deceased,  who  are  liable  in 
the  first  instance,  and  it  is  only  after  they  have  been  discussed, 
and  in  an  action  founded  on  other  medioy  that  she  can  be  called 
upon  for  payment  of  the  surplus  remaining  unpaid.  The  de- 
ceased has  not  disinherited  his  heir,  nor  has  he  named  another 
as  executor,  leaving  his  property  to  an  heir  of  provision.  It 
mig^t  be  competent  to  obtain  a  transference  in  such  a  case 
against  the  heir  of  provision.  But  it  is  quite  new  to  me, 
where  there  is  both  an  heir  and  executrix,  and  a  transference 
raised  against  them,  and  both  admitting  succession,  and  intro- 
mission, and  liability,  that  transference  is  also  sought  as  in 
this  case  against  another,  **  as  having  accepted  of  a  deed  left  by 
the  deceased,  with  provisions  therein  in  her  favour.**  Tlie  widow 
is  not  an  heir,  nor  by  this  deed  made  so ;  she  is  a  mere  liferen- 
trix ; — even  heirs  are  liable  in  a  certain  order  for  the  debts  of  their 
predecessor,  and  the  heir  of  line  must  be  discussed  first,  unless 
m  regard  to  obligations  relating  to  a  particular  subject,  or  which 
are  specially  to  be  paid  out  of  it  She  can  only  be  liable  n<&- 
sidiarie,  and  after  the  other  parties  have  been  discussed,  and  the 
property  taken  up  by  them  exhausted.  Suppose  no  action  had 
been  raised  in  the  husband's  lifetime,  could  the  pursuer  have 
raised  an  action  against  his  widow  for  his  debt  as  a  lucrative 
successor,  when  he  had  both  an  heir  and  executrix  intromitting 
with  the  property  and  liable  for  his  debts  ?  I  humbly  think  his 
action  would  not  be  well  laid,  and  that  he  would  be  obliged  to 
call  the  representatives  of  his  debtor,  and  constitute  his  claim 
against  them.  If  they  were  unable  to  pay,  he  might  have  a 
claim  against  the  widow,  in  so  far  as  she  could  not  protect  her- 
self as  a  creditor  of  her  husband ;  but  this  only  by  ulterior  pro- 
ceedings. Now,  can  the  pursuer  have  any  higher  right,  when 
he  wishes  to  transfer  the  action  raised  against  the  debtor  against 
his  representatives,  who  have  succeeded  and  do  represent  him? 
When  he  brings  them  into  the  field,  and  the  action  is  trans- 
ferred against  them,  he  has  got  all  he  is  entitled  to ;  he  has  in 
the  field  those  ^i  sustinent  personam  defuncti,  with  his  property 
disposable  for  his  creditors.  But  here  the  pursuer  not  only  in- 
sists upon  having  the  widow  also  in  the  field,  who  does  not  re- 
present the  deceased,  but  places  her  in  fhmt  of  the  battle ;  she 
is  first  called ;  she  most  fight  not  merely  her  own  liability,  so 
far  as  her  bequest  may  exceed  her  legal  provision,  or  what  it  ^ 
might  be  competent  for  him  to  settle  on  his  widow,  but  be  at 


tlie  expente  of  defending  the  process  througliouL  TFio  pur- 
■ucT  ma  J  use  dilig»ence  against  hor  in  the  mctm  time,  and  if  he 
obtains  decree  ngainst  her  as  a  joint  tleft'ndcrT  lie  may  oanec  der 
to  pay  the  whole  claim  and  the  cstps^nses  of  process,  without 
diseusamff  the  legal  representatiYci  of  her  husband  ;  and  leave 
her  to  seek  her  ifelicf  by  a  process  against  those  vrho  were  the 
true  defcndL^r?.  Tliis,  I  think,  je  contrary  to  any  proper  ay  stem 
of  plead  I  nil,  :iiid  I  must  Ix'  of  opinion  that  It  ia  not  supported 
by  any  authority  in  our  law. 

Ln/d  Moncreijr. — I  am  of  the  same  opinion.  Wo  have  here 
both  an  heir  and  executrix,  who  have  each  entered.  Yet  the  pnr- 
Buer  persists  in  brining  a  mere  liferentrix  Into  the  fiehl.  It 
would  be  a  dangerous  precedent  to  allow  taeh  a  transference  to 
take  place. 

Lord  C<tcklfum.—1  am  of  the  same  op  m [oil  I  knoiv  of  no 
authority  for  hrinuing  a  party  into  the  Held  who  is  a  mere  di»- 
ponce^  and  not  a  representatire.  Though  not  a  l^atec  in  form 
qttoari  hoc  she  is  so  in  substance. 

Lord  Jast ire- Clerk.^-l  will  not  differ.  But  for  this  minutfl 
this  defender  would  be  entitled  to  dispute  any  decree  obtained 
against  the  heir, 

Thti  Court  accortlinglj  adhered  to  the  Lord  Ordi* 
nary's  int<iriociitor,  with  additional  expense?, 

lord  Orditiwyy  Wood. — .1^^  Maitland;  Wothcripooo  tnd 
Mack,  W.S,  Aftenui.—Ak.  Hutherfurd,  Penney;  CU»OD  and 
Clarkp  W,S,,  Afftnu.—lL  Cferl-.— [F.L,M.ll.] 

20th  February  1645. 

First  Division. — (J*C,) 

Ko.  Ill, — James  M^Kechkie,  Appellant^  v.  Robert 

Dow  Kee,  (Diinlop's  Trustee.)  Respondent 

Novation— Delegation— PartnersMp,  Dissolution  of— Bankrupt 
— Hank— A  party  kept  an  fsccount'cwn-ent  mt/t  a  b<iidcing  *^m- 
panjf,  which  wwt  ammtd^tf  brdanred,  mid  the  $um  due  at  each  ha* 
lance  carried  to  a  n&w  account^mrml  fot  th^ /oihwina  ^far. 
Belweeji  the  kdatice  in  1840  and  1841  a  parimr  &f  ike  £*i!mnp 
cottipamf  died.  At  ntjct  balanee  M«  party  mffjted  a  dttc^uet  tn 
tlte  baitLiiiff  atti^ni^'s  booka^  hearing  Uial  tks  amount  due  ta  him 
tn  qccoujU  with  ut6  banking  compaHjf  hadbe&ttpaid,  and  at  thi  samt 
timxrectived/fom  th£han£iRgcompa;Rgadqaoait-re/:^ipt/or  the  whole 
amaujii,  which  was  then  entered  in  a  nem  ac^tmt-ctirreni  with  them, 
€xc^^t  a  smallsum  of  odd  m&netfj  which'was  the  onlg  cash  aciaalltf 
paid  over  to  him.  iJic  banking  company  hnving  beconie  haTtJhrtt^U 
o^^brv  £^  next  t^dance^  their  tAtnit^  as  treil  as  tho^e  ^f  tlmr  de- 
emMd partner^  were  ftqnestrated ^  andarlmm  having  been  tnade  by 
^part^  on  the  estate  oftlit  dex^oMd  pmtaer  ftrr  the  tfd^Ace  diis 
on  tlw  account^current  with  dm  hanking  Cfifnpaffg  premoujt  to  his 
death — Ileldt  7%at  dm  parttf  had,  bif  hh  t^urse  of  fkoling  with 
Me  7ie.w  compaitjff  accepted  t/icm  as  his  debtors^  and  relinqmithed 
all  chtitfts  on  the  estate  of  the  deceased  partner,  Ojnnton^  7*hat 
the  deat/i  of  a  partner  is  egttivafmt  to  public  notice  q/  the  dis&du- 
tian  of  th^  ordinal  company. 

Mr  Jamea  M'^Kechnie,  merchant,  Glasgpw,  kept  an 
acco nut-current  with  the  Glasgow  branch  of  the  Ren- 
£rewahire  Banking  Comjianyr  for  nianj  yeare  prior  to 
the  death  of  the  laie  Alexander  Dunlop  of  Kcppoeh, 
Esq*,  who  was  a  partner  of  that  companyr. 

This  account -current  was  balanced  in  the  month  of 
April  of  each  yenr^  and  the  sum  due  at  each  yearly  ba- 
lance was  uniformly  carried  to  I^L*  M'Kechnie's  credit 
in  the  account-current  for  the  following  year. 

In  1840,  the  balance  of  Mr  M'Kechnie'a  account  with 
the  bank  was  stated  in  the  bank  books  in  the  same  man- 
ner as  in  preceding  yeara,  ajid  in  tlie  following  terms : 

**  April  a.  By  balance  with  inteTesL  ,  JEL271     0    9 

**  April  h  laten^st  on  aecoun^        .  .  42  14    fl 

«  Balance  at  your  credit,         jC],313  15    5 


tjlangow^  l§i  April  1 840, 

''  For  Wit.  Nafieu  &  Co." 
(  Sigiied)        "  A  L  K  3t  4  NDfciE  D  rx  lop." 


Duri^ng  the  currency  of  the  next  year's  accoujit,vii^ 
on  27tli  December  1840j  Mr  Dunlop  died,  whttj,^ 
£13.  15.  5,  had  been  paid  on  2d  June  1840  to  Mr 
Bi'Kechnie  in  caah,  the  bank  was  due  M^Eedmk  tbi 
sum  of  £1300* 

It  appears  from  the  bank  ledger  ihat  die  btciat 
due  on  Mr  M'Keehnie's  accoiml-current  had  bcea^ 
cumulated,  of  thia  date,  as  appears  from  ihc  foUowing 
entry : 

"  1841*  £X^   0  0 

"  Apiil  7.  By  intciiit,  -  ,  .  46  e  » 


£IM^  «  I 


**  Transferred, 

(Signed)        "  Jakes  WlKsmxC 

The  account  was  Ixalanced  on  20tli  April  folknrii^ 
andadocfiuet  signed  by  Mr  M'Kechnie.  Tbcatt 
and  relative  doequet  in  the  bank  ledger  are  in  tk  (£ 
lowing  terms : 

'  1&4L  April    7,    1.  by    £l,il6  i  I 

Interest, 


20. 


t  U  I 


g.  (29d)  to 


\U%   1 


AiiJ  the  balance  of  ihirtttn  )mtik 


"Tins  account  «otth'd 
and  forty-eiji^ht  iionnds 
paid  to  me.'* 

(Signed)        "  Jake§  M^RBCTOit* 

On  signing  thia  doequet^  a  copy  of  his  account  wii 
the  bank  was  handed  to  RI>  M*Kechnie  by  Mr  aW 
ander  Dnnlop,  a  grandtton  of  the  dece^ii^ed,  and 
of  the  bank*s  bi'anch  at  Gkisgow,  in  which  the  bato( 
due  to  him  by  the  bank  was  stated  at  the  above  i 
There  w^as  also  handed  to  him  at  the  same  thue  • 
eeipt  in  the  following  terms : 

"£1.340. 

**  lU'CtiTed  from  Jnmes  M*Kcc1mi^,  Esq. 
ii  place<l  to  the  credit  of  hin  account  with  the 
Banking:  Company/'        (Stgried)      **  Axexa?(»ek 

The  Renfi'cwahinE;  Banking  Company  becanic 
nipt  lie  fore  April  1842,  iind  their  cstAte**  were  gcqi 
tmteth     The  oHtatea  of  the  decea^^ed  Mr  Dunlop 
Keppoch  were  alao  sequci^trated*  and  Mr  lltdicn  " 
Kerj  inerchaut,  Oi^eenock,  was  appointed  trn^t^^- 

Mr  M^Kechnie  claimed  Xq  hQ.  ranked  on  : 
the  lale  Mr  Dunlop  for  £1300,  under  dedii' 
value  of  hk  claim  on  the  company *ii  estat' 
estimated  at  4^,  Dd^  sterling  j>cr  pound*     1  .. 
issued  the  following  deliverance : 

*^  In  respect  tlint  tlie  thite  €^f  lod^n^  was  i^boeqaeni 
bunknipt's  death,  n^jccis  Ihe  cbuin." 

(Si^iytl)  "  Robert  D,  Kei,  Tm^ 

Agaimt  this  delivemnce  Mr  M'Kechnie  pneaewicd 
noto  of  appeal  to  the  Sherift^  of  Rcnfrewailyrt*,    It 
peared  ftiim  the  proof  led  before  the  Shmlf  that* 
the  lialance  on  20th  April,  no  cash  had  been  acti 
paid  over  to  3Ir  M^Kechidet  (except  the  odd  su 
£8.  K  0.,)  nor  I'cpaid  by  him   to  the   bank,  tbo 
of  £1340  having  been  entered  in  a  new  accnitnt- 
rent  in   the  books  of  tlie  lieufrew&hir* 
pany*     It  also  appeared  that  some  irre 
cun^edin  stating  thedjite  of  pnynn^nt  of  itiis  sntu 
Is*  ^d,,  it  being  entered  in  the  b;ink  cn-Ii-hiM*k 
on  the  2 2d  April   184 1 »  whereaj^  it  i\\ 

nndi-r  Dunlop,  the  teller,  wuo  vra*  tsaaumei  ■ 
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ness,  accounted  for,  by  supposing  that  it  was  an  entry 
on  the  22(1  of  what  had  been  omitted  to  be  entered  on 
the  20th  April. 

MrM'Kechnie  stated  that  he  never  doubted  that 
the  balance  m  1841  was  to  proceed  on  the  same  foot- 
ing as  previous  balances ;  that  his  attention  had  not 
been  directed  to  the  docquet  in  the  bank  books,  or  to  the 
acknowledgment  handed  to  him,  the  terms  of  which  he 
did  not  at  Uie  time  notice ;  that  if  the  docquet  and  ac- 
knowledgment were  intended  to  have  any  other  effect, 
the  docquet  had  been  signed,  and  the  cheque  accepted  by 
him  in  consequence  of  concealment  and  misrepresenta- 
tion on  the  part  of  the  bank ;  that  he  supposed  the  ba- 
lance due  on  his  account-current  in  April  1841  had  been 
carried  to  his  new  account-current  for  the  next  year, 
and  that  he  had  never  consented  to  discharge  the  ori- 
ginal Renfrewshire  Banking  Company.  On  this  alleged 
state  of  the  facts,  he  pleaded — ^That  there  was  no  evidence 
of  delegation  or  novation,  at  least  none  sufficient  to 
overcome  the  legal  presumption  against  the  abandon- 
ment of  the  security  of  Mr  Dunlop  of  Eeppoch's  estate 
without  any  consideration. 

Mr  Ker  pUaded^l.  That  the  estate  of  the  late  Mr 
Donlop  was  only  responsible  for  such  of  the  debts  of 
the  Benfrewshire  Bank,  due  at  his  death,  as  were  not 
subsequently  discharged.  2.  That  the  discharge  sub- 
scribed by  Mr  M^Kechnie,  on  20th  April  1841,  proved 
the  release  of  the  debt  as  at  that  date,  and  the  receipt 
then  granted,  which  was  the  only  existing  proof  of  hia 
claim,  does  not  implicate  the  estate  of  Mr  Dunlop. 

The  Sheriff-substitute  pronounced  the  following  in- 
terlocutor : 

"  Grtenock,  Zd  September  1844.— The  Sheriff-substitute  having 
resumed  consideratioa  of  the  process,  with  the  proof  adduced  for 
the  parties,  in  respect  that  the  appellant  had,  for  many  years 
antecedent  to  1841,  kept  an  account-current  with  the  Glasgow 
agency  of  the  Renfrewshire  Banking  Company,  Uie  baUmcingc^ 
which  account  was  in  April  yearly ;  in  respect  that,  at  the  ba- 
lance in  1841,  it  is  proved  that  no  money  was  then  paid  to  the 
appellant  except  the  sum  of  £8. 1.  6.,  and  that  the  remaining 
jei340  was  placed  to  his  credit  in  the  bank  books,  on  a  continued 
account-current,  and  was  not  entered  in  the  book  kept  for  moneys 
received  on  deposit-receipts,  Finds  that  the  docquet  in  the 
ledger  of  date  20th  April  1841,  stating  the  whole  £1348.  1.  6. 
to  have  been  of  that  date  paid  to  the  appellant,  which  is  con- 
trary to  the  fact,  cannot  be  held  as  effectual  in  the  circumstances 
to  relieve  the  estate  of  Mr  Dunlop  of  Kcppoch  as  a  partner  of  the 
Renfrewshire  Banking  Company,  do¥m  to  his  death  in  December 
1840,  from  responsibili^  for  the  appellant's  claim  against  said 
company  at  the  period  of  such  decease,  and  therefore  reverses 
the  trustee's  decision  on  the  appellant's  daim,  and  ordains  the 
same  to  be  ranked  on  the  defrinct's  estate,  as  craved  in  the  minute 
of  iq>peal:  Further,  finds  the  said  estate,  and  the  respondent,  as 
trustee  thereon,  liable  in  the  appellant's  expenses,  for  which,  and 
the  dues  of  extract,  decerns." 

Against  this  interlocutor  Mr  Ker  presented  a  note  of 
appeal  to  the  Lord  Ordinary  on  the  bOls,  who  pro- 
nounced the  following  interlocutor,  with  the  accompany- 
ing note : 

^Ith  October  1844.— The  Lord  Ordmary  having  considered 
this  note,  and  heard  the  counsel  for  thepar^es.  Alters  and  recals 
the  detiveranoe  complained  of;  and  sustains  the  decision  of  the 
trustee :  Finds  the  appellant  entitled  to  expenses ;  appoints  an 
aooonnt  thereof  to  be  lodged,  and,  when  lodged,  remits  to  tli^ 
auditor,  to  tax  and  report. 

**iVote.^-]&ven  on  the  assumption,  (of  which  the  truth  is  not 
now  diipttted  by  the  trustee,)  that  no  advance  in  cash  beyond 
the  sum  of  £8. 1.  6.  was  made  to  the  petitioner,  on  the  settle- 
ment of  aceounts  in  April  1841,  the  question  still  remains,  whe- 
tber  the  writings  which  passed  between  the  parties  on  that 


occasion  must  not  be  held  to  import  such  a  dekgcUio  debiti  as  to 
extinguish  the  debt  in  regard  to  the  estate  of  tlie  deceased  partner ; 
and  the  Lord  Ordinary  feels  himself  compelled  to  put  on  those 
writings  that  construction,  wliicb  indeed  seems  to  him  the  only 
one  of  which  they  admit. 

*<  It  is  true,  as  is  found  in  the  interlocutor  of  the  Sheriff  *  that 
the  appellant  had  for  many  years  kept  an  account  with  the  Ben- 
fipewshire  Banking  Ck>mpany,  the  baUncing  of  which  was  in  April 
yearly  ;'  and  if  the  settlement  of  April  1841  had  been  in  terms 
of  those  of  the  preceding  years,  the  presumption  would  have 
been  that  nothing  more  was  intended  than  the  carrying  on  the 
balance. 

*<  But  the  settlement  in  1841  was  something  quite  differenti 
and  very  specific  in  its  terms.  On  the  one  hand,  the  appellant 
signed  in  the  ledger  a  docquet,  bearing  that  ^thls  account  was 
settled,  and  the  balance  of  £1340  paid  to  me,'  and  on  the  other 
hand,  be  took  from  the  company,  that  is  a  new  oompanv,  a  re^ 
oeipt  bearing  *  that  they  had  received  from  him  the  sum  of  XI 340^ 
which  is  placed  to  the  credit  of  his  account.' 

"  The  Lord  Ordinary  is  bound  to  hold  that  these  documents 
were  consistent  with  the  intention  of  the  parties,  and  therefore 
must  give  tliem  their  legal  effect ;  and  he  cannot  discover  what 
other  intention  or  efiect  they  can  be  held  to  express,  than  that 
of  extingubhlng  the  debt  due  by  the  former  company,  of  which 
the  deoSiscd  h^  been  a  partner,  and  consequently  adopting  the 
new  company  as  the  sole  debtor. 

^It  is  true  nowuio  or  delegatio  is  not  to  be  precumed ;  but  it 
certainly  may  be  proved  ;  and  the  Lord  Ordmary  thinks  it  is 
proved  by  these  writings. 

"Though  no  money  was  actually  paid  but  the  X8. 1.  6.,  the 
writings  clearly  shew  that,  in  regard  to  the  sum  of  £1340,  the 
money  was  held  by  the  creditor  to  have  been  paid,  and  to  have 
been  replaced  by  him  in  the  lumds  of  the  new  company.^ 

Mr  M'Kechnie  reclaimed.     At  advising, 

Lord  Justice- General. — I  wish  that  my  duty  had  not  com- 
pelled me  to  go  into  tlds  case,  because  the  deccSised  Mr  Dunlop^ 
against  whose  representatives  the. claim  is  brought,  was  a  near 
rdation  of  my  own;  but  as  it  was  my  duty  to  investigate  this 
matter  and  give  my  opinion  upon  it,  I  have  looked  carefully 
into  it  I  have  not,  however,  been  able  to  arrive  at  the  result 
that  the  doctrine  of  delegation  or  novation  applies  in  this  case, 
to  the  efl^t  of  freeing  that  gentleman's  estate  from  the  pre- 
sent claim.  And  I  cannot  find  the  principle  of  any  of  the  cases 
quoted  to  us  to  apply  to  the  narrow  ground  on  which  it  is  as- 
serted that  there  was  a  delegation  or  novation  of  this  credit 
against  the  new,  to  the  efibct  of  discharging  the  debt  against  the 
old  company.  1. 1  can  lay  no  stress  whatever  on  the  insinua- 
tion of  fraud  which  was  attempted  to  be  raised  against  the  new 
company.  2.  There  being  no  intention  to  defraud,  I  can  easily 
believe,  looking  to  the  irregularity  with  which  the  books  of  the 
company  were  kept,  that,  though  the  trustee  of  the  Utte  Bfr 
Dunlop  was  of  opinion  that  the  entries  in  relation  to  the  matter 
in  question  in  the  books  of  the  bank  shewed  payment  by  the 
old  company,  and  a  transfer  of  the  debt  against  the  new,  yet 
that  the  witnesses  and  documents  shew  that  no  pa3rment  was 
ever  made  to  Mr  M*Kechnie  by  the  old  company  except  a 
payment  of  £8  odds.  It  is  true  that  there  is  an  acknow- 
ledgment or  docquet  founded  on,  which  is  in  form  a  receipt 
for  a  payment  of  the  sum  in  which  the  old  company  were  in- 
debted to  M*Kechnie.  But  the  docquet  which  bears  that  that 
sum  was  so  paid  is  proved  not  to  have  been  accurate.  M*Eechnie 
indeed  signed  the  docquet,  but  then  it  is  proved  that  sub- 
stantiallv  it  was  a  mere  fiction.  I  confess  I  do  not  find,  in 
any  of  the  cases  referred  to,  any  such  rule  of  construction  as 
necessarily  to  lead  us  here  to  hold  that  that  novation  or  delega- 
tion took  place,  against  which  a  presumption  always  lies.  All 
those  cases  are  totally  apart  from  the  present.  The  question  is, 
did  this  num,  in  reality  and  intentionally,  agree  to  accept  the 
new  company  as  his  debtors,  to  the  effect  of  discharging  the  old 
company  ?  I  think  not ;  and,  therefore,  I  do  not  thmk  that  no- 
vation took  place. 

Lord  Maclcemie.—1  own  I  am  of  a  difibrent  opinion,  and  I 
cannot  diffbr  from  the  Lord  Ordinary.  1.  We  have,  prior  to 
the  transaction  in  question,  the  death  of  Mr  Alexander  Dunlop^ 
senior.  2.  A  transaction  which,  in  form  at  least,  Is  such  as  to 
shew  a  consent  to  a  novation  of  Uie  debt.  We  must  hold  the 
death  of  Mr  Dunlop,  the  leading  partner  of  this  bank  during 
his  life,  a  public  intimation  of  the  dissolution  of  this  company. » 
Well,  then,  we  have  M'Kcchnie  coming  to  the  bank  afUr  he 


know  tb&t  the  old  company  was  ilissolved.  It  was  natural  for 
anil  to  be  vsjxictifU  of  him  to  look  to  the  fact  ihnt  t!io  banking 
company  was  nuw  a  new  company*  k  U  not  probable  tbal  he 
es^ttijd  a  mcrt?  transfereua?  of  Ins  jiiccount  as  fonufrly.  lie 
knew  that  the  company  was  a  ncwr  eouijjtiny*  Wiiat  is  dont^  in 
thi^ac  ciTcnni stances  ?  la  there,  as  of  old,  a  tnvT%^  tratiBfurcncit'  of 
the  account  of  one  year  to  a  new  column  for  tin*  now  yens.  ^q. 
Istj  M^Kechnie  gets  a  now  deposir-rwuipt.  If  tiiorc  was  no 
change  on  th**  company,  why  did  he  g^et  tlmt  ?  If  \w  hiiU  nny 
doubt  about  tbu  i*oason  of  tliia,  wuuld  be  not  natiimUy  4i;*k 
wby  ihid  wiLs  given  bim  ;  and  if  he  did  so*  would  the  clerk  in  tbtj 
bauking-bou.^e  not  at  once  irifonn  him  tliat  there  was  a  new  com- 
pany? 2dj  He  fftTtber  aigii^  a  certain  docquet.  He  never  wm 
asked  to  »iga  any  such  docquct  before.  He  knevr  thai  Mr 
Alexander  Dunlop  was  dead.  How  eaji  it  bo  doubted  that, 
from  these  circumslances,  he  could  fail  to  know  thai  there  woa  a 
thauge  in  tbe  company^  and  a  changie  in  the  parties  to  whom 
be  was  to  look  for  payment  3^  In  fornij  tiiere  waa  clearly  a  change, 
Tliat  can't  be  dtiiuipd.  There  ha  a  been  a  novation ;  but  M'Ke^hnie 
Bays  it  wa^  a  novation  wJUcb  proceeded  on  error*  That,  how- 
i?vcr,  13  not  my  opinion*  But  it  is  of  couB^ueuce  to  observe 
that  this  novation  was  in  itself  a  very  trilling  matter.  There 
was  at  that  time  not  a  doubt  of  the  solvency  or  prosperity  of 
the  new  company ;  and  M^Ke^^hnie  did  noiliing  at  all  {jcculiar 
in  adopt! n;^  the  new  eonipany  aa  lii»  debtor.  All  his  futum 
banking  transactions  must  have  proceeded  upon  the  credit  of 
Bonie  new  eotapiLny.  But  there  was  no  reason  why  M'Kcchnie 
should  f^  to  a  new  bank.  Why  ftbould  he  quarrel  with  his  old 
frii,>nds  bec^uu^e  they  had  lost  a  l>artDer.  There  was  nothing  at 
that  time  to  induce  biui  to  diongii  his  bankers.  In  £u.%  the 
CTent  itself  wi^a  in  its  own  nature  a  very  trifling  occurrence, 
and  it  was  only  the  subsequent  failure  whidi  tnade  it  fomiidable. 
In  these  clrcumstanee^f  there  really  is  no  presumption  against 
the  tnmgferenco  of  tlie  ercdit  from  the  old  to  the  new  cgm- 
pany, — against  the  case  of  novatioa  here  made  out. 

Lord  FnikrttffK — I  retain  tlie  opiniiui  on  which  I  d<?cided  this 
case  as  Lord  Ordinary  on  the  hills.  The  very  prkieiple  of  book- 
keeping ist  that^  \x'itbout  actual  or  specific  pay  men  t^  there  may 
be  a  change  of  debtor  or  of  creditor.  In  this  ease  it  is  true  there 
was  no  payment  by  the  old  company  in  hank  note^  or  sovereigns  i 
but  that  is  of  no  eonsequence^  if  there  was  wlvat  is  equivalent  to 
it.  It  is  also  true  tliat  there  is  a  presumption  against  novation 
or  deleptation.  But  tlien  novation  ordi^U'iiatiiiii  in  proved  in  this 
case  scripto.  What  other  fomi  more  explicit  or  miuquivtx'al 
c»utd  have  h<K?ii  adopted  ?  I  know  none.  The  transfurenee  of  the 
money  and  its  retransferenee  to  the  new  company  could  not  have 
made  the  matter  any  better.  The  writing  of  the  docquet^  and 
the  receipt,  and  their  subr^cription  by  the  parties,  shews  that  the 
money  shall  be  held  to  have  Ijeen  paiil,  which  is  virtually  tlio 
mame  as  payment.  Something  of  the  same  kind  as  the  present 
case  occurred  under  the  question  as  to  the  ranking  of  Allan's  ere- 
ditorsj  and,  in  that  ease,  still  less  was  held  to  diadmrge  the  old 
company  than  what  took  place  here ;  for  the  mere  tttkitig  of  a 
deposit-receipt  from  the  new  company  was  in  that  case  held 
suMcient  to  prevent  the  creditors  who  had  taken  it  from  rank- 
ing upon  the  old  company.  In  thi?  present  ca.'^e  the  subsenbetl 
doetjnet  is  equivalent  to  on  extinetion  of  the  oUl  company's  debt. 

LfftfJ  Jfjfrt^tf^—l  concur-  The  <inly  point  which  caused  ine  to 
hesitate  at  all  as  to  the  decision  in  this  case  was,  tbat^  in  the 
doctrine  of  novation^  there  was  required  an  adoption  of  a  new 
debtor  by  a  creditor  who  knew  that  he  was  gi  viug  up  Ins  former 
debtor.  Then,  in  this  view,  the  question  imnietUately  arose^ 
whether  the  death  of  a  psirtner  was  not  to  be  held  in  kw  public 
intimation  of  the  dissolution  of  the  company,  and  that  this  dla- 
solution  of  the  company  must  not,  in  law,  be  held  to  be  known. 
This  we  have  already  held  to  Ite  the  law  in  tlie  recent  cose  of 
Ay  ton  p.  the  Dundee  Bankm^r  Company,  to  whieh  there  may 
be  an  exception,  indeed,  In  cages  where  gome  extraordinarj-  eir- 
cum stance,  such  as  absence  from  the  country^  could  \n-  proved 
as  a  cnam  it/jimfituiof  by  the  party  alJegiufc  ignorance  of  the  fiict. 
The  only  point,  then,  comes  to'lje,  was  Mr  M^Keehnie  aware 
that  he  had  settled  Uie  old  account  by  taking  the  receipt  for  the 
money  entered  in  the  new  account  as  his  document  of  debt, — that 
document  being  a  mere  document  of  debt  against  the  new  com* 
paay.  I  tbiuk  there  appears,  from  the  documents  produt^d, 
«n  evident  intention  to  take  the  new  company  as  dehttir,  and 
diacharge  the  old  company.  The  accumulating  the  interest  on 
acK^irimt  on  7Lh  April  1&41,  and  the  subscribing  of  the  word 
'^tllitt«Cerrod"  attached  to  it^  1  hold  la  evince  an  inchoate  pur- 
lititi!  Ill  a  clmngc  of  ilie  debt.    The  time  bctwee'u  Ibe  Tth  and  the 


:20th  of  April  134  If  when  the  docqnet  was  signed  and  th&  on 
account  commencetl,  appears  from  the  hooks  to  hftve  bewi  s 
lime  taken  for  deliberating  as  to  whether  be  should  or  shr>aM 
not  continue  to  keep  an  account  with  the  Renfinewsliift  Bank- 
Ing  Company.  (Jtherwise,  what  could  be  the  c&UKr  Ibt  this  im- 
precedentedeiittj'  ?  Then,  on  a  0  th  April,  the  docqnet  wasaagmi 
t!ie  style  of  which  ia  diflerent  from  all  previous  docqii^t&  i!fft'*» 
what  explanation  can  be  given  of  3Ir  MKeclmie's  being  at  llie 
bank  on  7th  April,  when  the  halam^  was  struck  as  nmuti  nd 
then  coming  back  again  at  the  end  of  s  fortnight,  ^gms^lM 
docquet,  mid  taking  a  receipt,  wlilch  he  had  not  botm  In  thckifeil 
of  doing  tsefore?  it  la  quite  unimportant  whether  the  caik  ttm 
paid  over  or  not.  The  bank  books  prove  tliat  tlie  mooey  iim 
by  the  old  company  was  accounted  for  to  Mr  M^Kechfiie  In  warm 
way,  whether  in  bank  notes  or  by  the  a'ceipt  of  the  new 
pany  is  of  no  consequence.  In  any  view,  the  tiling  is  juit 
payiuent  bt^vi  luurnL  We  flndj  too,  that  nt  tiubik^rribAng 
dor^net  on  20th  April,  the  interest  due  between  the 
of  subscription  and  the  7th  of  April  is  calcnlatec],  «nd 
a  new  balance  takes  plaice  •  and,  looking  to  the  docqui^ 
the  receipt  handett  to  M'Kechnie,  I  think,  on  the  whole, 
there  is  complete  evidence  ot  novation.  That  tlje  party  M, 
not  know  the  effect  of  the  law  as  to  liiis  settJemcnt  u  m 
assertion  whieh  we  cannot  take.  But,  with  regard  to  tlv 
whole  eircumstances  of  the  transaction,  the  remark  oC  Imi 
Moekenjeie  is  most  materia!,— that  there  was  not  Hie  leNil  ft«- 
sun  for  this  party  to  suppose  at  the  time  that  he  wiia  mn  toU» 
least  di^advanttige  by  taknig  the  new  company  ism  Eli  d»bv 
inwtenil  of  the  old. 

The  Court  accordingly  adhered  to  the  mt^rtoeu! 
the  Lord  Ordinary,  \silh  uddiiioual  cxpen^e^ 

Lord  Ordinan/^  FuUertoii, — For  Mr  M'KttJtAkj   Rutin 
Penney,   Andrew  Ilowden,   W.S„  Agent— Far  Mr  Krr 
Advocate  (M*NeiH)t  Maitiaml,  Cotran:  Graham  arnJ 
W.S.,  Afmfit.—ii'  iVrrL— [J.C] 


i 


2Qth  Fehruut^  18-45. 
Second  Division, — (F.L.M.H.) 
No,  112, — iJoHN  Chanter  and  Compaj^t,  Pur 
Archibald  B<>ktiiwick,  Dtjhuler, 

Process — Compearance — Abandonment  of  Action  —  I 
H 'Afire  Mfi  trusittfi^r  a  tkftnder  in  mt  tirtimi  of  rt>Aw*#ab#  i 
hadhfffi  rtmit^rd  tea  Jury  Jhr  tftttt^  tirpf^ostd  r 
proaoanced  itt  iejTJts  of'  me  /iW,  f'atltr  thaft  i. 
of  a  tritti^  thv  Court  rt/med  ttt  alfute  anothtir  pust^  Iq  i 
OS  df/tfider^  ich&  stated  thai  he  fuid  an  Uifercnt  in  j 
dn^ed  under  reduclmu 

The  pursuers,  in  O€tobcr  1838,  entered  into  ft  cct* 
tract  with  Peter  Borne  of  the  Tay  Foundrr,  Dxiii*!- 
whereby  the  latter  bound  himsdf  to  furiii^^h  tln*m  i*.-^ 
BIX  locomotive  eng^ines  and  tenders   for  tlie 
£1250  each,     Wiliiani  Thoma  bound  himself' 
f  ioner  for  Borrie  to  see  lliree  of  these  engines 
for  London. 

Sotne  difference  arose  between  lie  partieflp  i 
as  to  the  delivery  and  completeness  of  the 
After  aotne  communings^  n  setllejnent  ims 
and  a  deed  of  agreemetil  wa^  signed,  by  psirties  i 
ally  appointetl  for  tlje  purpose*     This  dec4  of 
mentj  however,  waa  nfwirwiirds  repudiated  by  the" 
auers  on  various  grounds* 

The  puHjiiera  accordingly  brought  an  netioii  of  p  ^ 
ment  aud  diunages  against  Borrie  and  Tbocns  for  t^ 
fnllilment  of  the  orig^inal  contract  'Ilie  defedd^ra  §imod- 
ed  on  the  dot  d  of  agreement  as  exclu fling  iIiiq  ncslofL 

The  pursuers  thereujion  brought  an  action  agii^ 
Borrie^  in  which  Thoms  was  not  called  as  0  delendc 
for  reduciag  tbe  deed  of  agreement  wMeh 
entered  ittto.  (^ r\r\r^]r> 

In  llm  la^t  actioiPJ^itSS^if  ^^bHr^fi^^  prvp^ 
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and  the  issues  adjusted,  the  parties  to  it  lodged  a  joint 
minute,  whereby  Borthwick,  trustee  for  Borne,  (who 
had  been  sequestrated,)  agreed  to  decree  of  reduction 
being  pronounced  on  certain  conditions,  rather  than  in- 
cur Sie  expense  of  a  trial. 

William  Thorns  lodged  a  minute  stating,  that  though 
not  a  partj  directly  to  the  action  of  reduction,  the 
proposed  abandonment  might  very  seriously  affect  his 
rights  and  interests ;  that  he  was  advised  the  pursuers' 
grounds  of  reduction  were  ill-founded,  and  craving 
leave  to  sist  himself  as  a  defender  in  the  action  of  re- 
duction. 

At  advising, 

Lord  MedunfiL — ^My  difflcolty  here  is,  whether  this  cautioner, 
not  being  a  party  to  the  action,  can  hare  his  interest  affected 
by  what  is  privately  done  between  this  pursuer  and  defender. 
I  don't  see  how  we  can  refuse  decree  of  reduction ;  but  perhaps 
ive  might  reserve  the  cautioner's  rights. 

Lord  Moncreiff, — ^I  don't  think  we  can  regularly  have  any 
thing  to  do  with  such  a  reserration.  Thorns  is  no  party  here, 
mod  if  he  has  a  good  case  he  won't  be  affected  by  the  reduction. 

Lord  Justice- CkrL — ^Tbe  first  question  is,  whether  this  party 
can  ^pear  at  all ;  for  if  not,  he  has  no  right  to  ask  any  reserva- 
tion in  the  interlocutor.  Chanter  raises  an  action  against  Borth- 
iwick  and  Hioms  for  implement  of  the  original  contract.  After 
Bome  disputes,  a  meeting  takes  place  between  the  parties,  and 
they  mutually  discharge  their  claims  against  each  other.  In 
defence  to  tne  original  action,  both  Borrie  and  Thorns  found 
on  this  deed  of  agreement  Then  Chanter  and  Company  bring 
^eir  action  of  reduction  for  reducing  this  deed  of  agreement 
Thoms  is  certainly  not  called  as  a  ddender,  but  he  got  notice 
of  the  action  of  reauction,  for  after  Borrie's  bajikruptcy,  the  pur- 
suers proposed  to  him  that  he  would  agree  to  hold  the  verdict 
to  be  pronounced  in  the  reduction  as  binding  on  him.  To  this 
proposal  no  answer  was  returned,  so  £Eir  as  appears  at  least 
What  is  the  result  ?  Thoms  reserves  the  right  to  himself  to  say 
he  was  no  party  to  the  trial  He  leases  the  case  wholly  in 
the  hands  of  Borrie's  trustee.  After  Borthwick  chooses  to  give 
up  the  case,  he  then  chooses  to  come  forward.  I  think  he  is 
too  liUe  to  be  allowed  to  appear  to  state  any  interest  It  would 
be  a  bad  precedent  to  allow  a  par^  in  these  drcumstanoes  to 
appear  for  any  efBsct  whatever. 

Lord  MedwtfTL — ^I  don't  differ  fh>m  your  Lordship.  I  am 
qmite  clear  Thoms  can't  appear  now.  All  I  wanted  was  that 
his  interest  should  be  saved  so  ficir  as  the  law  can  save  him. 

Lord  Moncrtiff, — ^The  case  will  reserve  itselt  He  cannot  ap- 
pear, and  accordingly  he  cannot  compromise  his  right 

Lard  Cockbtam, — I  concur. 

The  Court  reduced  in  terms  of  the  conclusions  of  the 
summons. 

Act  Butherfind,  Moncreiff;  Bells  and  Cuthbertson,  W.S., 
Agentt. — Alt  Solidtor-Grenend  (Anderson),  Dundas ;  J.  8. 
JOacat,  W.a,  AffenL-^T,  Cferik.— [FX.M.H.] 


20th  February  1845. 

SsGOND  Division.— (FX.M.H.) 

No.  113.— Margabet  Patrick,  Petitioner,  v,  Dr 
Daniel  King,  Respondent. 

Expenses — Process  —  Husband  and  Wife — XXvorce — Act  of 
Sed^unt  6th  February  1806 — ^Auditor's  Report — Where  the 
defender  in  an  action  of^coree  had  lodged  objectione  to  an  audi- 
tor e  report,  and  l&s  auditor  had,  on  a  remit,  reported  that  he  had 
not  ta»Bd  the  aoeomnt  either  ae  bettoeen  ooent  and  cUeat  or  as  be- 
tween  party  andpartUj  buton<m  intermediate  principk  appHcabh 
to  dworoe  eaees,  the  defender,  two  and  a  half  years  after  the  audi- 
iot^e  arigmal  report  hadbeen  made,  lodged  nem  and  additional ob' 
joetione  thereto-^HM  that  the  act  of  sederunt  precbided  such  new 
amd  additional  objeetion$  from  being  insisted  in, 

Tliis  question  arose  out  of  an  action  of  divorce  by 
Dr  King  against  Margaret  Patrick  or  King,  his  wife, 


in  which  he  was  successful.  (  Vide  case  reported  vol.  xi  v. 
p.  233,  2d  February  1842.) 

Afler  the  pursuer  had  extracted  his  decree  of  divorce, 
the  defender,  on  17th  February  1842,  presented  a  peti- 
tion to  the  Court,  praying  their  Ix)rdships  to  grant  au- 
thority to  the  petitioner  to  present  a  petition  of  appeal 
to  the  House  of  Lords  against  the  interlocutors  pro- 
nounced in  the  divorce  case ;  to  find  the  pursuer  and 
his  mandatories,  Messrs  Lockhart,  Hunter  and  White- 
head, W.S.,  liable  in  the  expenses  incurred  by  her  in 
the  Court  of  Session,  and  those  incurred  or  yet  to  be 
incurred  in  reference  to  the  said  appeal ;  and  to  allow 
an  account  of  the  expenses  incurred  in  the  Court  of 
Session  in  the  mean  time  to  be  lodged,  and  to  remit  to 
the  auditor  to  tax  the  same.  The  petitioner's  account 
of  expenses,  amounting  to  £1442.  10.  5.,  was,  on  6th 
March  1842,  remitted  to  the  auditor  for  taxation.  On 
8th  June  1842,  the  auditor  reported,  taxing  £327.  3s. 
off  the  sum  of  £1100.  2.  7.,  being  the  amount  of  the 
account  incurred  to  the  Edinburgh  agent,  and  £256. 
17s.  lid.  off  the  sum  of  £342.  7.  10.,  being  the  amount 
of  the  account  incurred  to  the  country  agent.  The  au- 
ditor added  the  following  note  to  his  report : 

« It  was  stated  by  the  agent  for  the  defender,  that  no  fees 
have  hitherto  been  paid  to  lier  junior  counsel,  (Mr  Patton)  and 
a  letter  was  produced  from  tbe  defender's  agent  to  the  agent  for 
the  pursuer,  dated  4th  July  1840,  stating  that  he  Intended  to 
pay  him  (Mr  Patton^  the  same  fees  as  had  been  paid  to  the  pur- 
suer's junior  counsel  for  attending  the  proofl  A  note  of  the 
fees  paid  to  the  pursuer's  counsel  has  accordingly  been  produced, 
according  to  which  those  stated  to  Mr  Patton  have  been  ad- 
justed. With  regard  to  those  stated  for  the  defender's  senior 
counsel,  (the  Solicitor- General)  the  defender's  agent  was  re- 
quired to  produce  a  certified  note  of  such  as  were  actually  paid 
at  the  time,  which  has  accordingly  been  done,  and  the  fees 
stated  in  the  account  have  been  acyusted  according  to  that 
note,  in  terms  of  the  act  of  sederunt  19th  December  1835." 

On  18th  July  1842,  the  petitioner  lodged  a  note  of 
objections  to  the  auditor's  report,  in  which  she  objected 
to  different  items  having  been  taxed  off  her  Edinburgh 
agent's  account,  amounting  in  all  to  £91.  12.  10. 
The  objections  also  embraced  items  disallowed  to  the 
country  agent,  which  last  were  afterwards  withdrawn. 
On  20th  July  1842,  the  consideration  of  this  note  of  ob- 
jections was  superseded.  In  the  mean  time,  the  other 
points  raised  under  the  petition  were  disposed  of  by 
the  Court  on  11th  March  1843,  when,  on  advising  the 
same,  with  answers,  replies  and  duplies,  the  prayer  of 
the  petition  was  unanimously  refused. 

On  7th  December  1844,  the  note  of  objections  hav- 
ing come  on  for  advising,  and  it  having  been  stated  by 
the  petitioner  that  the  account  had  been  taxed  as  be- 
tween party  and  party,  which  was  denied  by  the  re- 
spondent, the  Court, 

"In  respect  of  the  averment  by  the  petitioner's  agent,  that 
the  accounts  have  not  been  taxed  by  the  auditor  as  between 
•gent  and  client,  but  as  between  party  and  party,  the  Lords 
remit  to  the  auditor  to  report  whether  the  account  was  through- 
out taxed  by  him  as  between  agent  and  client,  or  party  and 
party." 

In  consequence,  the  Auditor  made  the  following  re- 
port to  the  Court : 

**  In  obedience  to  the  remit  contained  in  the  above  interlocutor, 
the  auditor  humbly  reports,  that  the  account  referred  to  was  not 
taxed  either  as  between  agent  and  client  or  between  party  and 
party,  but  upon  a  principle  which  was  long  ago  laid  down  by 
the  Court  in  cases  of  the  same  description  as  the  present,  viz., 
in  actions  of  divorce  at  the  instance  of  a  husband  against  his 
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wife,  and  which  Una  rcoeivetl  the  sanction  of  the  Court  on  many 
fiubsequeiit  occasimis— that  principle  Wlngt  that  the  expenacs 
to  bo  JiUowal  to  the  diifender  in  such  a  ca^e  shouhl  only  Ix:  such 
&3  ought  neccssnrily  and  profierly  to  be  incurreil  in  defending 
the  action,  according  to  the  circnmatanees  of  the  case^ 

**Tha  fir&t  instance  in  which  this  rule  w^s  laid  down,  accord- 
ing to  thoauditor^a  recollection^  was  in  a  notetl  case  of  tlivorco 
at  the  instance  of  Sir  W»  Cunninghame  Fairlic,  Bart.,  against 
his  wife^  Barbara  dc  la  Motte,  which  depended  in  Court  for 
man  J  years^  nud  in  whieh  enormous  exijense^  were  incurred, 
Belbre  that  time  it  had  been  understood  that  the  defender*! 
aoctmnts  in  such  a  easy  fell  to  be  tnxetl  as  between  iigent  and 
client,  and  tlie  defender  almost  every  session  gave  in  accounts 
of  the  expenscjj  alleged  to  have  been  incurnxlj  for  which  abo 
demanded  an  interim  Lleci^ee,  as  it  was  saidj  to  enable  be?  to  onn- 
<Jnct  lier  defence-  Those  accounts  were  fio  utterly  extravagant 
anJ  unre^iK^naljle^  that  the  auditor  refused  to  tax  them  as  be- 
tween J»;:c*nt  and  cHeni,  without  the  inatructiona  of  the  Court, 
indeed  the  system  pursued  in  couductin^t  tlve  defence  seemed 
manifestly  to  be,  to  throw  every  obstacle  which  the  forma  of  law 
would  ailmit  of  in  the  way  ofthe  pursuer's  obtaining  liis  divoPOBt 
and  to  accninulate  expenses  in  such  a  way  as  either  to  imluce 
lilm  to  de-ijiat  Mm  the  action^  or  to  ruin  hira^ — the  unfortunate 
Imsbimd  basing  to  pay  both  sides  of  the  litigation,  Thus»  for 
example^  overy  dilatory  m\d  prelimijiary  plea  wbicb  llie  utmost 
ingenuity  could  dL^vi^e  was  stated,  and  if  re| jelled  by  the  I-ord 
Ortlimiry  was  ti[>pealed  to  the  tnnor-IIous*!  *  ajid,  uUbough  liko' 
viae  repelled  by  the  Court,  all  those  unsuoces^jful  procoeditigs 
were  charged  against  the  pursuer.  Five  or  six  counsel  were 
employed  liy  the  defender  on  almost  every  occasion^  and  the 
most  extnivagant  fees  werc  staled  for  thein-  When  a  proof 
Ciime  at  length  to  be  atlowodi  most  of  the  pursuer^s  witnesses 
were  objected  to,  and  if  the  commiBsioner  repelled  tlie  objec- 
tion, it  was  first  appe:ile<l  to  the  Lord  Ordinary,  and  afterwards 
to  tlie  Court,  and  all  the  expen.-je  attemlinj^'  this  waa  in  like 
manner  charged  against  the  pursuer.  Immense  charges  were 
also  stated  for  journeys  made  by  the  agent  to  France,  England, 
and  various  pans  ofSeotland^  whieh  it  was  iakl  were  under- 
taken for  the  purposjc  of  obtaining  hiformation  to  conduct  the 
defence;  and  all  tlii?,  it  was  alleged,  had  been  done  with  tbo 
Banction  and  approbation  of  tlie  defender,  wlio  was  therefore 
liable  tor  the  expense  to  ber  agent,  and  of  wliieh  tbo  pursuer 
was  bound  to  relieve  her. 

"On  the  other  band,  o  great  part  of  the  expeuf  e$  ihm  claimed 
were  objeeteil  to  hy  tbe  pursuer  as  lie  ing  altogether  extravagant 
and  unreasonably  and  not  ehargeabk  agamst  him,  whatever 
might  be  the  case  in  regard  to  the  dc  tin  tier's  iiability  for  I  hem  ; 
and  it  was  contended  tli^ti  if  it  should  be  held  that  a  defender 
in  such  an  action  was  entitleil  to  throw  every  obstruction  in  the 
way  of  the  purauer— to  state  pleas  h>>wever  irrelevant— to  raiao 
objections  however  ill-foundetl — and  to  incur  ?ucb  enormous 
expense  byuseh^^sand  fruitles8Jourm?ys,&c.— and  that  all  those 
proceedings,  however  unreasonable  and  unsuoces.«Eful,  should  be 
cliirgeablo  against  tbepursuer,  it  would  Ix^  an  engine  of  the  groj^s* 
est  oppression,  and  in  moat  c;i$es  lend  to  tbe  ruin  of  the  bu^band, 
^and  would,  in  fact,  atnouatto  a  denial  of  justice,  except  where 
lie  was  pOBse^sed  of  houndlcM  wealth, 

"  In  these  circum stances,  the  auditor  conslderiKl  it  hh  duty  to 
make  a  spe^jal  report  to  tbe  Court,  and  their  Lordslupa  had  no 
hefiitation  in  laying  down  tUc  nde  tiiat  hsjs  been  mentjoned, 
whieh  has  been  ncted  upon  ever  since,  in  a  great  many  caiaes 
which  liavc  received  tbe  sanction  of  the  Court, 

'*  At  tins  distance  from  tbo  time  tbe  accomit  wai  taxed  (two 
and  a  half  years  ago)  the  auditor  cannot  roeolleci  the  circum- 
fltances  of  the  pre^^nt  case,  bat  be  has  tio  doubt  the  aoeourit 
waa  taxed  on  the  principle  wbieb  hi  is  been  toeutioaed,  and  be 
•eems  to  have  done  so  not  very  rigidly,  seeing  th'M  Ibe  account 
has  been  sustained  to  the  extent  of  £858.  0.  3.,  which,  it  must 
be  ajlmittcil,  is  a  very  large  sum  of  expanses  to  have  been  hicur- 
red  in  such  a  case,'  and  where  the  parties  are  in  a  humble  raok 
Qftife."  i 

Tlic  case  was  a^in  taken  up  by  tbe  Court  on  21  at 
December  1844,  when  the  respgiident  moved  tljat  the 
petitlotier  should  be  ordained  to  state  qieeial  grounds 
in  siipiKirt  of  her  objections  to  the  items  di^allowedj 
when  tbe  following  intcrloeutor  was  pmnounced : 

"  Tlie  lAmU  having  con^iidered  (be  rt^port  by  the  auditor,  in 
tenn«  Iff  tb'j  intt'Hwutor  of  tbe   7th  fbiy  of  De*'<'inlMfr  inslint, 


Allow  tbe  petitioner  to  give  in  special  objectious  te  iJic  m^ui 
report  of  the  auditor,  flpecifyiu^,  so  far  as  is  practicftblc  m^ 
distinct  heads,  tbe  said  objectionii,  and  with  rcferttice  to  ik 
dififerent  branches  of  the  litigation,  of  wtiich  certain  pmioiiiijt 
tha  expenses  were  disallowed." 

Thereupon  "  special  objections'*  were  lodged  for  tk 
petitioner,  in  wbich  she  objected  to  different  item^ 
amounting  to  tbe  sum  of  £2BC,  0,  6,,  bariog  been 
taxed  ofil 

Tbe  respondent  lodged  answers  to  these  ipedal  d> 
jeclions.  He  contended  that  the  petitioner  was  not 
entitled,  two  and  a  half  years  after  the  date  of  the  aa- 
ditor^s  report,  to  lodge  new  objection?  ;  that  the  ebjed 
of  tbe  interlocutor  was  merely  to  allow  the  petidoncT 
to  state,  under  special  beads,  the  nature  of  the  oljj«» 
tions,  as  embraced  in  her  original  note,  but  not  lo  g^ 
ject  to  items  tuiobjected  to  previousij, 

Maiiland^  for  the  petitioner,  argued — ^That  the  m^ 
ginol  note  of  objeetionf?  had  been  lodged  on  tlie  Wida^ 
standing  that  the  auditor  had  taxed  the  account  ai  W 
twecn  party  and  party;  but  by  tbe  auditor's  report  il 
appeared  that  the  account  bad  not  been  taxed  dikr 
as  between  party  and  party,  or  as  between  agent  aol 
clients,  but  upon  some  intermediate  principles  not  know 
or  commimieated  to  the  petitioner's  ag^nt ;  and  tli«tbe 
was  not  to  be  cut  out  from  objecting  to  tJmt  new  jriiif 
ciple,  or  from  lodging  extended  objections  when  be^» 
informed  of  the  prioeiple. 

Uudierfurdj  for  the  respondent,  ar^utd — Tliat  At 
auditor  h^id  not  taxed  tbo  account  on  any  06 w  pris* 
ciple,  but  on  otie  invariably  tiscd  in  such  mse^  wii 
referred  to  tbe  case  of  Taylor  t^  Taylor  ur  Bennie,  I7li 
November  1831,  aa  supporting  the  principk  adftpi*^ 
by  tbe  auditor  in  the  present  case  j  and,  at  all  eitfttt 
that  J  as  the  act  of  sederunt  Ctli  February  ISOtJ 
llint  if  "  either  party  means  to  object  to  the 
t!ie  auditor,  he  shttll  immediately  lodge  witli 
a  note  of  his  objections,''  the  petitioner  could  no*, 
years  and  a  half  after  the  auditor's  repi)rt  bad  betm^a* 
pleted^  lodge  new  objections  thereto,  but  wiia  bouiid  19 
have  stated  all  ber  objections  **  immediattdy  "^ 

At  advising, 

Lord  JusikG-Clerh—l  tlunk,  in  the  dreumst^iticei,  tbMfl; 
dal  objections  are  not  too  lat«. 

Lard  Vockhnm.—^i  think  they  are  too  late.  No  duubt  itejl^ 
tJtioaer  might  originally  huvo  stated  the  objt<;iir!i;3  no*  ifflP"^ 
but  the  privilege  wlilcb  the  had  tias  be*jn  t^nUr^fly  lost 
sbiiping  the  original  objections,  t!ic  petitioner  niiglit  htm 
frainetl  them  as  to  have  been  of  an  altematiro  iiatur\'^  Fcf ' 
stanee,  the  principle  of  audit  adopted  by  the  auditor  might  Mj 
lieen  one  of  the  grounds  of  objeetion  ;  and  the  pf'titT-HHr  i™ 
have  shewn  two  views,  namely^  the  j*mount  '-^^ 

principle  of  taxation  ajg  lx?tweeu  party  and  par; 
rlisallowed  a&  between  ;igeut  anri  f  lient.  The  xj 
are  not  so  framcxL  There  inust  be  ^onic  limit  as  to  tisM 
whitih  objections  should  be  hxiged,  OJH-I  1  Uiink  twoywni 
a  balf  cannot  bo  allowed,  unless  the  net  of  eedcruut  ti  i^l 
totally  disregardal. 

Jjard  Moncrci^— 'According  to  the  :i  '  ■  Ttnii»  f** 
are  bound  to  consider  the  iiutiitor's  whtl  : mI LqiI^ * 

whole  objections  thereto  imnntsliatt-tly-    i'ui  liiv  ^itlcaniw* 
here?  If  8he  did  not  do  so  hefori',  1  think  sbir  maxao/^^J^^ 

Limi  Mfiitnfft^—'Lnims  the  party  be  forec!ow.ti  h\  tJW  W^ 
sederunt^  tlie  Court  have  not  done  any  tlii;i  *■ 

But  I  think  the  party  wa»  bound  to  ntitc  u\:  •** 

once.     It  will  not  do  tor  on  agent  ^ 
flpoon  to  say  th.it  ho  did  not  kuou 

auditor  proceetled,    ^yf^j^^d^BV^'iiJ^V'*-^'^*^'''^**^^  "" 
or  I  V*  hai  principle  the  nm>unt  wfta  tnxwT       O  ' 
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The  Court  accordingly  pronounced  the  following  in- 
teriocutor: 

**  Hie  Lords  haying  resumed  consideration  of  the  report  by 
the  auditor,  special  otjections  for  Mrs  Margaret  Patrick,  and 
tDswers  thereto  for  Dr  King,  and  heard  counsel  for  the  parties 
tb^eoQ,  Find  that  the  said  Mrs  Margaret  Patrick  is  not  entitled 
to  insist  on  the  special  objections  lodged  by  her  on  the  24th  day 
of  Janoary  last,  but  is  confined  to  the  objections  given  in  by 
her  on  the  18th  day  of  July  1842 ;  and  allow  her  to  arrange  and 
classify  the  same  in  the  way  which  may  best  bring  them  before 
the  Court** 

Act  Maitland ;  William  Wotherspoon,  S.S.C.,  Agent — Alt 
RutherfUrd,  Moncreiff ;  Lockhart,  Hunter  aqd  Whitehead,  W.S^ 
AgenU.-^'IL  Cferifc.— [FX.M.H.] 


2l8t  February  1845. 
FiBST  Division, — (J.C,) 
No.  114. — ^Mrs  Maby  Ann  Hobbs  or  Baibd,  Pursuer, 
r.  Mrs  MuNBO  and  Husband,  Defenders, 

Alhnent— Huaband  and  Wife— The  Ccurt  awarded  an  annuity  of 
£60  per  annum  to  a  widow  out  of  heritable  subjects  which  hadbe-r 
longed  to  her  deceased  husband  yielding  a  free  rental  of  £240, 

Aliment— Husband  and  Wife — ^Viduity — Question,  Whether 
aliment  awarded  to  a  widow  is  contingent  on  her  remaining  in  a 
state  ofviduiti/y  or  ceases  on  her  enterwv  into  a  seoond  marriage  f 

Enenses — Aliment — ^Husband  and  Wife — Where  the  heir  of  a 
deceased  husband  had  offered  extrajudicial/jjf^  and  afterwards  in 
her  defences  to  an  action  of  aliment,  the  sum  awarded  by  the  Court 
to  the  widow — Held,  that  the  widow  was  not  entitled  to  expenses, 

A  summons  of  aliment  was  raised  by  Mrs  Mary  Ann 
Hobbs  or  Baird,  widow  of  the  late  John  Boaz  Baird, 
against  Mrs  Sarah  Bell,  Baird  or  Munro,  spouse  of 
David  Munro,  Washington  City,  United  States  of  Ame- 
rica, and  her  husband,  for  his  interest,  who,  as  sister 
of  the  deceased,  had  succeeded  as  heir-at-law  to  his 
heritable  property.     This  heritabjte  .property,   wliile 
its  annual  rental  (as  was  ultimately  agreed  between 
tlie  parties  to  the  action,)  amounted  to  £240,  yet, 
from  most  of  it  being  burgage  property,  only  yielded, 
from  that  part  of  it  which  was  not  burgage,  viz.,  the 
teinds  of  Mashoch-Mill,  a  terce  of  £15  per  annum. 
The  summons  concluded  for  pji^yment  by  the  defenders 
of  a  suitable  annuity^  and  for  payment  of  £125  as  in^ 
terim  aliment,  from  22d  December  1642,  the  date  of 
her  husband's  death,    to   the   first    term    thereafter. 
Defences  were  given  in  to  this^  action,  in  which  it 
was  stated  that  the  defenders  were  willing  to  abide 
by  an  extrajudicial  ofi^  of  an  aliment  to  the  widow 
of  £60  pep  annum,  on  condition  that  the  annuity  should 
cease  on'  the,  pursuer  entering  into  a  second  marriage, 
and  upder  the  Feservation  that,  in  the  event  of  the  rental 
of  the  property  matcriaUy  decreasing,  they  should  be  en- 
titled  to  make  an  applicaition  to  the  Court  to  have  this 
sum  reduced.    The  defenders  further  offered  £90  as 
aUment  from  the  death  of  the  pursuer's  husband  till  the 
next  term  thereafter. 

Certain  a^erinents,  however,  had  been  made  by  the 
pur8uer,'^who  refund  to  close  the  record  on  summons 
and  defences.  A  revised  condescendence  and  answers 
having  be^  lodged,  the  record  was  ultimately  closed, 
tmd  the  Lord  Ordinary  made  great  avizandum  with 
.Ihjfeuse. 

'^t  Wi(hi|il  leirayennentsin  point  of  fact  having  been  aban- 
dons D^fliepnrsuer,  the  rental  of  the  property  having 
been  agreed  on  between  the  parties,  and  the  proposed  sum 
of  £^0  of  intmm  aliment  assented  to  by  the  pursuer,  the 
question  was  raised,  whether  the  aliment  to  be  granted 


should  extend  beyond  the  pursuer's  viduity,  or  should 
cease  in  case  of  her  marrying  again.  It  was  also  main- 
tained by  the  defenders  ihat,  in  the  circumstances,  and 
as  they  had  offered  an  annuity  of  £G0  per  annum, 
(being  one-fourth  of  the  rental  of  the  subjects,)  both 
before  and  since  the  process  had  been  raised,  ^at  the 
pursuer  should  either  be  fbund  liable  in,  or  should  not, 
at  all  events,  be  found  entitled  to  expenses,  as  the  case 
was  analogous  to  that  of  a  person  who  recovered,  in 
name  of  damages,  no  more  than  the  sum  which  had 
been  paid  into  Court,  or  tendered  by  the  defender. 

At  advising,  the  Court  being  of  opinion  that  the  ali- 
ment proposed  by  the  defenders,  viz.,  £60  per  annum, 
was  reasonable ;  that  it  was  inadvisable  to  decide  or 
indicate  an  opinion  on  the  question,  whether  the  aliment 
should  cease  with  the  pursuer's  viduity,  until  circum- 
stances should  render  such  a  decision  necessary,  and 
that,  in  the  circumstances,  the  defenders  were  not 
liable  in  expenses,  pronounced  the  following  interlo- 
cutor ; 

''  Find  the  pursuer  entitled  to  the  sum  of  £90  iu  name  of 
aliment  fh>m  the  date  of  her  husbancfs  death  to  the  ensuing 
term  of  Wliitsunday,  v ith  interest  fh)m  that  term :  Find  the 
pursuer  also  entitled  to  aliment  from  the  said  term  of  Whitsun- 
daj  at  the  rate  of  £60  per  annum,  including  therein  any  sum 
she  may  draw  from  the  lands  of  Mashoch-Mill,  in  right  of  her 
terce,  but  under  deduction  of  any  sums  paid  to  account,  and  the 
value  of  any  furniture  retained  by  her,  for  which  she  may  be 
accountable,  payable  the  said  sum  at  each  term  of  Martinmas 
and  Whitsunday,  for  the  half-year  preceding  each  of  the  said 
terms,  with  interest  fh>m  each  of  the  said  terms  of  payment  until 
paid,  the  said  half-yearly  aliment  to  continue  until  the  same 
be  recalled  or  altered  by  the  authority  of  the  Court,  and  de- 
cern against  the  defenders  accorduigly:  Find  no  expenses  of 
process  due  to  or  by  cither  party." 

Authorities  referred  ta — ^Lowther  r.  McLean,  i5th  Dec.  17S6; 
Haile8*s  Decisions,  p.  1012.  Dougkws,  12th  Dec  1738 ;  Elchies 
voce  Aliment,  p.  8.  De  Couroey  v,  Agaew,  3d  July  1806 ;  F.  C. 
Thomson  t>.  M'Culloch,  8th  March  1778;  Hailes,  797.  Bowio 
9.  Harvey,  28d  Jan.  1829 ;  7  Shaw,  p.  305. 

Lord  Ordinary,  Cuninghame. — Act  Solicitor-General  T Ander- 
son), Houston;  Francis  J.  Bringloe,  W.S.,  Agent — Alt  Ru- 
therfUrd,  D.  Mackenzie ;  W.  A.  G.  and  R.  Ellis,  W.S.,  Agents. 
W.  Clerk,— IJ.C,'] 


2lsi  February  1845. 
FiBST  Division. — (J.C.) 
No,  115.— Crasteb  Humble  and  Mandatory,  Appel' 
iantj  V.  John  Forrester,  W.S.,  (Thorbum  and  Sons' 
TYustee,)  Respondent, 

Process — Bankrupt — Sequestration — Judicial  Examination — 
Assignation — Circumstances  in  which  the  Court  appointed  a  dam" 
ant  in  a  sequestration  to  bejudicicJly  examined 

The  Forth  Marine  Insurance  Company  was  established 
in  1839,  its  head  office  being  at  Leith.  William  Thor- 
bum and  Sons,  as  a  company,  and  Mr  Greorge  Thor- 
bum, as  an  individual,  held  each  one  hundred  shares 
of  the  capital  stock  of  the  company,  being  equivalent  to 
£5000  of  its  capital  stock.  Of  this  sum  Messrs  Thor- 
bum and  Sons  paid  up  £1500,  leaving  unpaid  £3500. 
By  the  18th  clause  ot  the  company's  contract  of  co- 
partnery it  was  provided, 

'*  That  in  case  of  the  sequestration  under  the  bankrupt  statute 
or  the  notour  bankruptcy  of  any  of  the  partners,  sudi  persons 
shall,  fipom  thenceforth,  cease  to  exerdse  the  rights  of  partners, 
and  the  shares  held  by  them  shall  be  sold  within  six  monthS> 
thereafter,  by  the  trustees  of  such  persons,  if  they  hare  any  f 
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and  fkiling  thereof^  then  it  shall  be  lawful  to,  and  in  the  power 
of  the  directors,  to  sell  and  dispose  of  the  shajre  or  shares  held  by 
such  persons,  immediately  after  the  lapse  of  said  space,  by  public 
sale,  m  manner  after  directed.  The  directors,  in  such  case,  being 
obliged  to  account  to  those  having  right  for  the  net  proceeds  of 
said  sales,  after  deducting  the  charges  incurred,  and  debts  owing 
to  the  company  by  said  partners  whose  estates  have  been  seques- 
trated, or  who  have  become  notour  bankrupts.** 

And  by  the  20th  clause  of  the  contract  it  is  provided, 

**  Tliat  every  partner  who  disposes  of  his  share  of  the  company's 
stock,  agreeably  to  the  regulations  above  written,  or  who  shall 
cease  to  hold  an  interest  in  the  concern  through  forfeiture  or 
otherwise,  shall,  in  all  time  coming  thereafter,  be  entitled  to  re- 
lief of  the  whole  debts  owing  by  the  company,  and  of  all  obliga- 
tions granted  for  the  same,  and,  in  general,  of  every  prestation 
that  may  become  incumbent  on  him  as  a  partner  of  the  com- 
pany ;  and  the  other  partners  shall  be  bound  to  relieve  him  and 
his  heirs  and  successors  of  the  same.** 

Messrs  Thorbum  and  Sons  were  sequestrated  on  the 
20th  October  1843,  and  Mr  John  Forrester,  W.S.,  was 
appointed  trustee  on  their  estates. 

A  claim  was  entered  by  the  Forth  Marine  Insurance 
Company  against  their  sequestrated  estates  for  the 
£3500  of  the  capital  sum  remaining  due  by  Thorbum 
and  Sons,  and  by  Greorge  Thorbum,  on  their  shares. 
This  claim  was — ^under  a  reservadon  that  the  dividends 
should  be  retained  for  the  relief  of  the  sequestrated 
estates  from  any  claim  made  against  them  on  the  ground 
that  the  bankmpts  were  partners  of  the  insurance  com- 
pany— sustained  by  the  respondent  as  trustee,  and  his 
judgment  in  this  particular  has  been  acquiesced  in  by 
all  concerned. 

A  claim  for  the  National  Bank  of  Scotland  was  also 
given  in,  amounting  to  £20,720.  4.  7.,  which  was  re- 
jected by  the  trustee,  and  arose  in  the  following  cir- 
cumstances. 

The  Forth  Marine  Insurance  Company  opened  an 
account  with  the  National  Bank  in  1839,  and  a  large 
debt  became  due  by  them  to  the  bank.  With  reference 
to  this  debt,  and  also  to  a  communication  which  had 
apparently  taken  place  between  the  insurance  company 
and  the  bank,  there  is  a  minute  of  a  meeting  of  the  di- 
rectors of  the  company,  held  24th  November  1843,  in 
the  following  terms : 

''The  chairman  intimated  to  the  meeting  that  the  directors  of 
the  National  Bank  had,  at  their  meeting  yesterday,  come  to  the 
resolution  of  ranking  the  debt  due  them  by  the  company  on  the 
estates  of  WiUiam  Thorbum  and  Sons,  and  Alexander  BoswelL 
In  these  circumstances,  the  meeting  resoWed  that  the  debt  due  by 
the  company  to  the  bank  should  be  immediately  constituted ;  and 
the  boanl  agree  and  direct  that  a  promissory-note  for  the  amount 
be  granted  by  the  manager,  and  at  least  a  quorum  of  the  direc- 
tors on  behafif  of  the  company,  to  the  National  Bank." 

It  appears  from  the  evidence  of  the  secretary  to  the 
bank,  who  was  examined  as  a  haver, 

"  That  there  are  no  entries  in  the  minutes  of  directors  in  relation 
to  the  granting  of  the  said  promissory-note,  the  same  baring 
been  obtained  by  the  deponent  from  the  insurance  company  in 
his  ministerial  capacity,  to  enable  him  to  carry  out  certain  gene- 
ral instructions  of  the  board  in  regard  to  the  securing  and  re- 
covering payment  of  the  debt  due  to  the  bank  by  Uie  Forth 
Marine  Insurance  Company." 

A  promissory-note,  however,  was  subsequently  drawn 
out  for  the  amount  of  the  debt  due  by  the  insurance 
company,  payable  one  day  after  date,  and  antedated  22d 
September  1843.  This  bill  was  not  entered  in  the  cash  or 
bill-books  of  the  bank,  the  secretary  stating,  on  his  exa- 
mination, that,  as  it  was  a  security  bill,  it  was  not  en- 
tered. Afewdaysafterthisbillwasgranted,  viz.,  on5th 


December  1848,  the  bill  was  protested  at  the  bank's  in- 
stance for  non-payment  by  the  insurance  company.  It 
appeared,  however,  that  till  the  account  with  die  bank 
was  closed,  on  4th  June  1844,  it  continued  to  be  ope- 
rated on  by  the  insurance  company,  though,  it  was  al- 
leged for  the  appellant,  Mr  Humble,  chi^y  in  making 
payments  towards  liquidation  of  their  debts.  The  appel- 
lant farther  stated  that,  though  the  capital  stock  of  the 
Forth  Marine  Insurance  Company  was  intended  to  amount 
to  £100,000,  yet  only  £74,669  had  been  paid  up,  so  that 
the  losses  of  the  company,  which  amounted  to  £104,99()| 
left  the  company  in  debt  to  the  extent  of  above  £30,000, 
without  any  assets  to  meet  the  deficiency.  On  9th  De- 
cember 1843,  the  manager  of  the  National  Bank  made 
the  present  claim,  proceeding  on  an  affidavit  to  the 
debt  contained  in  the  bill  as  a  debt  due  by  Thorbnm  and 
Sons  qua  partners  of  the  Forth  Marine  Insurance  Com- 
pany. The  affidavit  bore  to  be  for  the  amount  of  the 
bill,  deducting  the  partial  payments  mentioned  in  the 
protest,  and  the  value  of  certain  bank  stock  possesaedby 
the  company,  but  without  valuing  the  security  of  the 
company  as  a  primary  obligant.  This  claim  was  re- 
ject^ by  the  trustee,  on  2d  May  1844,  on  the  foUowing 
grounds : 

"  Utj  As  being,  in  the  circumstances  before  set  forth,  an  in- 
admissible claim,  the  Forth  Marine  losuranoe  Ck>mpany  bdof 
a  subsisting  compajiy,  and,  so  fiur  as  appears  or  is  known  to  the 
trustee,  in  a  condition  to  pay  all  its  debts.  2dl^,  In  respect  d 
the  ooUosive  nature  of  the  claim  before  set  forth  ;  and,  3<%,  lo 
respect  of  the  valuation  which,  in  terms  of  the  statute,  the 
trustee  puts  on  the  estate  of  the  Forth  Marine  Insurance  Cots- 
pany,"  viz^  twentv  shillings  in  the  pound,  "  which  leares  no- 
thing to  be  ranked  for  in  the  luresent  sequestration ;  and  the 
trustee  aocordingly  r^ects  the  foresaid  cUum  m  MoJ* 

On  23d  May  1844,  the  minutes  of  a  meeting  of  the 
directors  of  the  National  Bank  bear, 

"  The  secretary  reported  that  he  had  been  waited  upon  by 
a  deputation  of  the  directors  of  the  Forth  Marine  Insormoe 
Ck>mpany,  accompanied  by  their  law-agent,  Mr  Gilmoor,  with 
a  proposal  to  pay  up  the  balance  of  the  bill  held  by  the  bank 
from  that  company,  the  bank  granting  to  the  party  adraociiig 
the  money  an  assignation  to  the  bill  and  protest,  and  to  the 
claims  which  the  bank  have  lodged  on  sequestrated  estatei 
That,  to  facilitate  the  transaction,  the  bank  should  impute  to- 
wards Uie  extinction  of  the  bill,  the  value,  at  the  market  pike 
of  the  day,  of  the  shares  of  this  bank  stock  held  by  the  insur- 
ance company :  and  that  the  bank  should  give  to  Mr  LawicB, 
the  chairman  of  the  board  of  directors  of  the  Forth  ICarine  lo- 
suranoe companv,  who  proceeds  to  London  to  negotiate  tfa« 
loan,  a  letter  addressed  to  Glyn  and  Co^  stating  that  the  bsak 
were  not  demanding  payment  of  the  bill,  having  no  doabt  of  the 
responsibility  of  the  parties, — the  desire  for  taking  the  Inll  out  <tf 
the  hands  of  the  bank  proceeding  from  the  insurance  compttj 
itselt  It  was  agreed  to  take  paym^t  of  the  bill,  and  gnotn 
assignation  and  Tetter  to  Glyn  and  Ck>.,  as  proposed,  as  siso  lo 
take  over  the  stock  of  the  bank  held  by  the  insurance  oompao; 
at  the  price  of  the  day,  being  £15  per  share  free  to  theeeOcr. 
The  terms  of  the  letter  to  Glyn  and  Ca  to  be  sent  by  Ifr  Lav- 
son,  and  of  another  letter  to  them  by  post  to  aooompanj  the 
documents  were  adjusted ;  and  it  was  remitted  to  the  law  com- 
mittee to  acljust  the  terms  of  the  proposed  assignation." 

A  letter  in  the  terms  proposed  in  these  minutes  was, 
on  the  same  day,  addressed  by  the  chairman  of  the 
bank  directors  to  Messrs  Glyn  and  Company.  On  Ist 
June  1844,  Messrs  Glyn  wrote  to  the  National  Bask  in 
the  following  terms : 

'<  We  send,  in  a  separate  cover,  the  promissory-note^piolert, 
and  assignment,  relating  to  the  expected  pajnneiit  fttn  ^ 
Forth  Marine  Insurance  Company.  This  by  desire  of  the  chsff- 
man  of  the  company,  who  states  that4be  J|iqng7,wiU  be  paid  K 
Edinburgh  on  Wednesday  next,"   ^J^-^^-^g*^^ 
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On  4th  June  1844,  the  money  was  paid  to  the  bank, 
and  the  same  day  an  assignation  of  the  claim  was  drawn 
out  in  fevour  of  Mr  Craster  Humble,  bj  the  law-agent 
of  the  Forth  Marine  Insurance  Company,  who  was, 
however,  alleged  by  Mr  Humble  to  have  been  for  some 
years  his  own  agent.  This  assignation  limits  the  war- 
randice by  the  bank  to  warrandice  from  fact  and  deed, 
and  contains  an  express  clause  debarring  the  assignee 
from  using  the  name  of  the  bank  in  any  proceedings  to 
be  taken.  A  mandate  by  Mr  Humble  was  the  same 
day  prepared  in  favour  of  Mr  Greorge  Wright,  authoriz- 
ing him  to  act  in  the  present  appeal.  An  appeal  was 
accordingly  presented  to  the  Sheriff  of  Mid-Lothian, 
who,  after  cases  for  the  parties  had  been  ordered,  pro- 
nounced the  following  interlocutor,  with  the  accompany- 
ing note : 

**  Edindftrgh,  2Sd  December  1844.— The  Sheriff  having  con- 
sidered the  appeal  and  whole  process^  before  farther  answer, 
oitlains  the  appellant,  Mr  Craster  Humble,  to  be  judicially  exa- 
mined with  reference  to  the  onerosity  of  the  assignation  on 
which  he  founds,  and  generally,  as  to  the  circumstances  under 
which  it  was  granted ;  and  for  that  purpose  to  appear  before  the 
Sheriff  on  the  day  of 

*•  Aote.— The  Sheriff  is  of  opinion  that  this  is  quite  a  case  for 
the  judicial  examination  of  the  claimant  From  the  amount  of 
the  claim,  and  its  important  effect  upon  the  interests  of  the 
other  creditors,  the  trustee  and  agents  here  might  reasonably 
wish  to  attend  the  judicial  examination,  and  therefore,  it  is 
better  for  all  parties  that  the  appellant  should  come  here  for 
that  purpose.  The  day  will  be  fixed  as  soon  as  the  parties  can 
agree  among  themselves  what  will  be  the  most  convenient  time." 

Against  this  interlocutor  Mr  Humble  and  Mandatory 
presented  an  appeal,  in  terms  of  2  and  3  Vict.  c.  51,  § 
128,  and  pleaded — 

The  Forth  Marine  Insurance  Company  were  insolvent  at  the 
date  of  Thorbum  and  Company's  sequestration,  and  conse- 
quently the  promissory-note  granted  for  the  sum  due  by  the 
companj  in  account-current  with  the  National  Bank,  as  at  S2d 
September  1843,  was,  when  due,  protested  by  the  bank  for 
aon-pajment.  The  bank  was,  therefore,  entitled  to  be  ranked 
OQ  the  estate  of  the  bankrupts  for  the  amount  due  under  the 
prumissory-notc,  without  deduction,  on  account  of  the  valuation 
uf  the  insurance  company's  estate,  which  was  worth  nothing. — 
Vide  3Sth  section  2  and  3  Vict.  c.  41.  The  appellant,  as  one^ 
rous  assignee  of  the  bank,  is  in  the  same  situation.  That  the 
promissory-note  was  only  dated  on  or  after  the  24th  November 
1S43  is  of  no  importance,  as  the  debt  for  which  it  was  granted 
was  due  on  22d  September,  and  it  is  customary  for  bankers  to 
make  a  bill  taken  as  a  voucher  for  a  prior  debt  draw  back  to 
the  date  of  the  original  transaction:  Uhitty,  9th  ed.  pp.  148, 
1 49.  At  all  events,  the  affidavit  contains  enough  to  support  the 
:UIm  independent  of  the  promissory- note.  The  Forth  Marine 
L^mpany,  as  appears  from  their  balance-sheet,  met  with  losses 
ar  exceeding  the  paid  up  capital  and  whole  profits,  and,  at  the 
late  of  the  present  assignation,  were  upwards  of  £30,000  in 
Icbt,  with  no  assets  to  meet  it,  and  which  must  be  paid  from 
he  private  funds  of  the  individual  partners.  But,  m  valuing 
lader  the  38th  section  of  the  Bankrupt  Statute,  the  trustee  is 
lot  entitled  to  include  the  private  estates  of  the  individual  scl- 
ent members  of  the  company.  It  is  said  that  the  respondent's 
laim  is  made  mala  fide,  for  the  purpose  of  giving  the  Forth 
liiriue  Company  a  larger  dividena  than  they  are  entitled  to. 
'hat  objection  has  no  foundation,  and  is  irrelevant.  The  ap- 
eliant  is  assignee  of  the  National  Bank,  who  undoubtedly  were 
n titled  to  daun  as  the  appellant  has  done.  The  obligations  in 
le  copartnexpr-oontract  to  relieve  bankrupt  partners  on  for- 
iture  of  their  shares  of  company  debts,  &c.,  c^plied  only  to 
icb  debts,  &c.,  as  were  contracted  after  the  failure.  The  ap- 
?llant  has  never  attempted  to  dispute  the  fact  tlmt  he  took 
lis  assignatioa  to  the  claim  of  the  bank  at  the  request  of  cer- 
\in  partonrs  of  the  Forth  Marine  Insurance  Company.  But 
is  hardlr  necessary  to  observe,  that  if  the  appellant  be  a  just 
id  lavfnl  creditor  of  the  company,  in  virtue  of  his  onerous  as- 
ipmiionf  and  entitled  as  such  to  rank  on  the  estate  of  a  bank- 


rupt partner,  it  is  of  no  importance  to  him  what  the  result  of 
such  ranking  may  be  in  a  question  among  the  partners  tnter  $e. 
2  Bell,  523.  Leslie  v.  Shepherd,  22d  February  1833 ;  11  S.  and 
D.  p.  436,  affirmed  30th  May  1834 ;  7  W.  and  S.  457.  It  is 
obviously  absurd  to  maintain  that  the  appellant  was  merely 
negotiorum  geaior  for  the  insurance  company.  Finally,  no  case 
has  been  stated  by  the  respondent  to  justify  a  judioal  exami* 
nation. 

Mr  Forrester  pleaded — 
Sequestration  of  a  partner  operates,  by  tlie  copartnery-contract 
of  the  Forth  Marine  Insurance  Company,  an  ipso  facto  forfeiture 
of  his  interest  in  the  company,  and  at  the  same  time  entitles 
him  to  reUef^  as  in  a  question  with  the  company,  from  all  the  debts 
and  obligations  of  the  concern.  On  Thorbum  and  Company's 
bankruptcy,  a  claim  for  the  balance  of  capital  not  paid  up  was 
allowed,  under  a  reservation.  So  far  all  was  correct ;  and  there 
the  matter  ought  to  have  stopped.  But  a  scheme  was  devised 
which  came  to  this,  viz.,  that  the  National  Bank  should  lodge  a 
claim  against  the  sequestrated  estate  as  against  the  estate  of  a 
partner  of  that  company,  and  that,  by  applying  any  dividend 
drawn  on  this  claim  to  reduction  pro  ianto  of  Uie  debt  to  the 
bank,  the  Forth  Marine  Insurance  Company  should  get  the 
benefit  of  such  dividend,  in  addition  to  the  dividend  to  be  drawn 
directly  on  the  claim  put  in  by  themselves.  There  are  many 
suspicious  circumstances  connected  with  the  affiur.  The  claim 
which  was  given  in  for  the  bank  contains  no  deduction  of  the 
security  of  the  insurance  company.  The  assignation  to  the  re- 
spondent prohibits  him  from  proceeding  in  name  of  the  bank. 
The  appellant  is  merely  a  person  interposed  for  the  benefit  of 
the  insurance  company.  The  bank  could  originally  have  no 
object  in  claiming  against  the  bankrupt's  estate,  the  insurance 
company  being  held  by  them  sufficient  for  payment  of  the  debt 
in  full ;  for  the  debt  due  by  the  company  to  the  bank  commenced 
in  December  1842,  and  ended  in  June  1844,  long  after  the  se- 
questration of  Thorbum  and  Company.  No  balance  i^petrs 
from  the  books  of  the  bank  to  have  been  strackon  22d  Septem- 
ber 1843,  and  the  usual  period  of  balancing  such  accounts  was 
in  December  annually.  The  bank  appears  to  have  claimed  on 
the  bankmpts*  estate  at  the  request  of  the  insurance  company. 
This  is  attempted  to  be  accomplished  by  antedating  a  bill  by  two 
months.  Then  this  bill  was  protested  against  a  company  with 
whom  the  bank  continued  to  deal  as  a  solvent  company.  It 
was  not  entered  in  the  bank  books.  Then,  it  aj^xmrs  fh>m  the 
minutes  of  the  bank  that  the  paying  up  of  the  bill,  and  the 
arrangement  of  the  present  assignation,  was  managed  by  the 
insurance  company  with  the  bank.  It  appears,  from  the  bank's 
correspondence,  that  the  whole  matter  proceeded  at  the  request 
of  the  Insurance  company.  The  respondent  evidently  interposed 
at  the  instance  and  for  behoof  of  the  company.  His  act  was 
equivalent  to  lending  the  company  money  to  pay  their  debts. 
If  so,  he  has  no  higher  claim  than  the  party  fbr  whom  he  inter- 
pK)6ed.  Ritchie  v.  M*Kay,  29th  May  1823.  Farquhar  v.  Sloan,  2d 
December  1830,  and  23d  January  1834.  But  the  company  had  no 
such  claim  as  the  present  against  the  bankrapts.  So  neither  has 
the  respondent  Then  his  assignation  is  to  a  dishonoured  bill ;  and 
that  is  subject  to  all  the  exceptions  pleadable  against  his  author. 
In  that  view,  the  validity  of  his  claim  depends  on  the  right  of 
the  bank.  But  their  claim  was  collusive,  and  got  up  in  concert 
with  the  insurance  company.  In  the  whole  circumstances,  and 
as  no  written  communication  whatever  passed  between  Mr 
Craster  Humble  and  any  of  the  parties  connected  with  the 
matter,  the  present  is  a  case  where  there  can  be  no  doubt  of 
the  propriety  of  the  course  pointed  out  by  the  Sheri^  viz.,  that 
the  appellant  should  be  judicially  examined. 

At  advising, 

Lord  Jugiice^  General— \  think  it  clear  that,  in  the  very  pe- 
culiar circumstances  of  this  case,  we  must  deviate  firom  what 
is  our  general  rule,  and  allow  a  judicial  examination  of  this 
gentleman. 

Lord  Mackenzie, — I  am  of  the  same  opinion.  Hie  drciim- 
stances  of  the  case  are  extremely  singular ;  and  as  no  written 
communication  whatever  seems  to  have  passed  between  the 
parties  to  throw  any  light  upon  it,  I  think  a  judicial  examina- 
tion is  proper.  U  this  transaction  of  Mr  Humble's  proceeded  on 
account  of  any  kind  of  consideration  whatever  given  to  him  br 
the  Forth  Marine  Insurance  Company,  I  should  suppose  it 
would  be  conclusive  against  his  claim. 

Lord  Fullerton, — I  concur.  The  transaction  is  suspicious? 
We  .can't  tcU  whether  it  may  not  hare  been  a  condition  of  tbe 


tmnsaction  as  bctw(.*cn  the  msurnneo  compnny  anil  Jlr  Humble 
that  tio  aliutild  Im>  bound  to  runk  oti  i\ih  lumkriipt  estate,  4tl- 
t hough  he*  c^ouhl  (hiid  be  fcikeu  the  aHsiirnatiun  in  question  with- 
out »udi  conditiou,)  opemte  full  paymcat^ui  solvi^ui  meuibera 
of  the  company* 

i^td  Ji'jfri^if.—l  concur  Even  as  to  the  claim  of  the  bank 
i^ith  regard  to  tills  matter^  Imd  no  a^aignadon  takett  pl^e,  there 
19  some  obi^unty.  We  are^  however,  still  in  inttialihiui  gf  th^ 
case,  the  iiiy^terioua  eircunidtanct^  of  which  can  he  best  asccr- 
tained  by  allowing  this  examination. 

The  counstil  for  Mr  Himible  Iia^dng  stated  that  it 
would  be  impossible,  at  least  most  incoTivenient,  for 
him  to  come  to  Edinburgh  to  be  cxamini'd^ 

Lord  Jmtkt-GcjttraL — Afl  we  are  informed  that  it  would  bo 
extremely  meonteiiient  for  thla  gentleman  to  eonie  to  Edin- 
burgh to  be  exmnined,  I  suppo^ti  it  will  be  as  weU  that  hid  e^a- 
tniimtjon  take  place  in  LonJon* 

The  Other  Judges  Iiaving  concurredj  the  Court  pro- 
nounced the  following  interlocutor ; 

"  Having  considered  tlte  note  of  appeal  for  C raster  Humble, 
and  having  heard  the  counsel  for  the  parties,  Dismiss  the  appealj 
and  adhere  to  tlie  interlocutor  of  the  Sherl^  a^ipi^aled  fhmi,  in 
80  far  as  it  ordaiip  the  appellant  to  uudergo  a  judicial  examina* 
tioii  upon  the  matters  therein  i^tatcd  ;  But  iUter  the  imid  inter- 
locutor in  so  far  a«  it  ordaitia  the  appellant  to  appear  before  tha 
Sheriff,  and  ri>mit  the  caM^  to  the  Si*erifl;  in  order  that  lie  mtLj 
grant  commlaeioti  for  the  purpOj>e  of  the  appellant's  judicial 
eGcaminatiun  being  taken  in  London,  and  proceed  farther  aa  to 
the  Sheriff  shall  aeem  just }  with  power  to  the  Bhifriif  to  de t er- 
mine all  questions  of  expenje-s,  including  tboiK:  incurred  in  thla 
Court." 

Fof  Appellant^  KutberfuTd,  ^larshall,  T.  Mackcnilo;  Wm, 
Saunders,  S.S.C.,  Agent, — Far  Eesfajmlfni^  Solicitor-General  (An- 
der3on)|  Pennej-;  Partj-  Affeni.—W.  C&rjt-,— [J.CJ 


2UtFebriiarf/  1Mb. 
Second  Division.— (FX.M.H.) 

No<  116. — ^The  Kagisteates  of  Camtbkltow^j  Fur- 
Buers^  i\  D.  S*  Galbheath,  Defends. 

Harhoui'— Regalia — ^Crown-Chartcr— J  partj^  in  po^s^^sion  of  a 
efou*n-chartcr  convening  a  grant  of  fttt  mofiort  and  harft&nr^ 
who  admiitadlif  had  Im-'ied  tie  dues  at  ont  point  tcilhui  tite  prt- 
cinirts  asai^&l  tn  the  grants  held  not  to  havA  lost  the  tighi  of  tern-' 
ing  them  at  another  point  therein^  the  opposing  part^  mt  kaeing  m 
any  watf  €Mabiisheda  rv^kt  o/ifHmumt^, 

Sequel  of  case  reporti^d  anf£j  p.  107  and  129. 

The  puraucrs  moved  to  have  the  verdict  applied. 
They  contended  that  they  had  got  an  unqualified  ver- 
diet  on  the  first  and  third  isssues; — that  though  the 
defender  had  obtained  a  verdict  on  the  eecoiid  iajsuCj 
it  was  with  certain  special  findings  attached  ;  and  that 
the  verdict  on  the  first  and  third  issues  was  sufficient 
to  entitle  them  to  obtain  decree  in  terms  of  the  conclu- 
sionB  of  the  summons ; — that  as  it  had  been  found  that 
their  grant  extended  over  the  whole  loch  of  Campbel- 
town, and  that,  as  Dalintober  was  withiti  the  precincts  of 
that  grants  they  liad  a  right  to  levy  their  dues  at  that 
place  J — ^if  not  the  dues  as  fixed  by  the  table  for  levy  at 
Dalintober,  at  lea^t  the  dues  which  they  had  always 
levied  at  Campbeltown  j — that  the  defender  had  no 
counter  grant  on  which  to  claim  immunity ;  and  that  he 
had  not  taken  any  issue  to  shew  that  the  Magistrates 
bad  lost  then*  right  by  dereliction. 

The  defender  contended  that  it  had  not  been  pleaded 
originally  that  the  pursue ra  had  right  to  levy  over  the 
"'hole  loch ;  that  the  second  issne  had  been  adjusted 

try  the  question  of  immunity;  that  the  pursuers 

%4ng  undertaken  to  prove  that  there  was  a  hvy  at 


Dalintober,  and  liaving  fiiiled  in  doing  so,  he  ^u  a- 
titled  to  have  Dalintober  excepted  G-om  tlic  dt-cn^* 
that  the  pursuers  could  not  levy  the  dues  at  DalintoW 
difierent  irom  those  levied  at  Campbeltowii, 
At  advising. 

Lord  JtiJttiee'Ci^rk, — Wo  «re  now,  upon  a  coiiml«n^tf 
the  elTi.'Ct  of  the  verdict^  and  of  the  niinute  of  admiitioii  faj  ibe 
defender,  Itidgetl  beforu  the  issues  were  prepareil,  to  pnomm 
the  jnd^ent  to  wliic!i  the  purBUCTB  may  be  in  law  aititJeii 

This  is  an  action  by  the  Bln^^tTBtes  of  OampbdtawHt  iit% 
forth  their  grunt  fVom  the  crown  of  harbour  and  frw  lapA, 
and  that,  hi  virtue  of  that  grant,  they  have  levied  due%  mm 
customs,  and  so  forth,  mttiin  the  bounds  and  liberties  of  Ibi 
burgh,  **and  within  the  bounds  of  the  said  seaport  andbii^oii^ 
and  shored  theret^f,  liescribc'd  or  referred  to  in  the  gnmL**  Tim 
certain  tables  of  these  dues  are  set  tbrth»  the  latest  bdnf  on  lift 
September  1799,  raiher  more  than  forty  years  before  the  toii' 
tutionof  the  action.  Then  it  is  stated,  tliat  pnjmeDt  «f  tk 
dues  had  been  reituaed  at  Dalintober,  wMch  i^  witlnn  thebraiii 
of  the  seaport,  bj  tlie  defender  the  proprietor  of  the  hsAs^  mi 
by  others,  shipping  at  the  pier  of  Dalintober ;  imd  tbefeinthi 
action  concludes— (His  Lordship  read  the  concluflioai  d  fk 
summons.) 

Dalintober  is  veiy  nt^ar  the  bui^h  of  Carapl^ellowu,  uad  vitl^ 
in  the  be^,  and  at  tlie  bead  thereof.  Tlic  dafcndcr,  Mr  G^- 
breath,  at  an  early  stmge  of  the  discussion,  gave  in  thefbHovui 
minute:  "  Macfarlane,  for  the  3s£m^  Mr  Gtlbfeaib,  itil4 
tliat  he  has  never  di.^pnted  in  this  cdloii,  nor  does  be  x^m  ^ 
putc,  any  of  the  rights  or  elnime  of  the  puifuersi^  ejtee{itip|  • 
for  as  tJKy  apply  to  hh  own  land^  and  po^se'^ons,  audinrtie^ 
larly  to  hi^  lands,  slmre  and  quay  of  Dalintober.  The  pomiis 
are  therefore  at  hberty,  in  80  tar  as  the  preieotdefaderittti* 
cemed,  to  take  decree  quoad  the  anctiorage-duee  m  daiiiNEl  ^ 
him;  oa  also  gaoad  all  the  dues  claimed  by  him  in  i^^ateli 
the  quay  and  burgh  of  Campbeltown,  it  beinfc  tuukrstood*  Ip- 
ever,  that  the  effect  of  the  fifth  or  last  ptea  attaobed  loMrOil' 
breathes  defences  is  not  departM  from  but  reserved  enttf^* 

By  this  minute  the  pursuers  arc  entitled  to  decfte  fer  Hi 
anehoraKe-dues  on  all  vetjevl^i  within  the  bav,  alihoaiJi  tUfr 
destination  is  the  pier  of  Dalintober,  and  not  for  theicttialpt 
of  the  hnrgh  of  Campbeltown,  and  of  course  the  anchoiig^w 
may  be  levied  at  the  pier  of  Ualintobcr.  Tlie  minutL*  wii  m 
aufflciently  precise  a^  to  Campbeltown,  and  did  rwit  idsnh  Hi 
U8e  of  levying  there  to  the  extent  aYcmcd,  which  it  wumk- 
rial  to  establish  under  the  various  tables  cxmdeioended  tHW  (Ww 
defenders  at  that  time  also  resisted  the  right  to  levy  at  ihtpiY 
of  the  burgh. 

The  following  issues  were  adjusted-<His  T-onlsbtp  ttaA  th 
issues  quoted  at  p.  107.)  ^Neither  from  the  rt^'onl,  nnt  6w 
any  discuision  tiefore  us,  does  it  api^ear  that  Ui£  atleixtted[ 
the  defender,  and  pcrlmpB  not  of  the  pursuers,  hid  Um  I 
ciently  directed  at  that  time  to  the  claim  actually  D3itle  M 
the  table  1799,  as  to  the  dues  to  be  exi^'ible  at  DtEotolilff 
that  that  table  introduced  for  the  first  time  diB^itiiit^  and  a 
higher  dues  at  Dalintober,  and  other  parta  of  the  thoitt  et 
harbour,  than  tliose  exigible  at  the  quays  and  port 

If  these  wexe  to  be  inslsttMl  in  and  established,  i 
issue  of  the  u«e  to  levy  the  sonjo  woa  esien^aQy 
the  general  right  over  the  whole  botmds  of  the  sttiport 
dues  exigible  at  the  port  of  the  burgh  would  not  havi^  giTisi 
pursuers  what  they  claimed ;  and  hence,  tlmt  issue  w*»  ufl«- 
saiy  for  the  Hpecial  object  of  tlie  pnrBUers.  And  althoit|^  tta, 
pursuers  failed  in  proving  that  they  had  acquired  an  wfirtdj 
nipted  use  of  levying  tlie  additional  dues,  yet  the  negillit  m 
the  issue  wonid  not  necessarily  dedde  the  counter  wkftf* 
and  plea  of  entire  immunity  acquired  by  prescriplioo  &  ^ 
pier  of  Dalintober,  although  witldn  the  procuacie  oJ'  tiie  ictpnrt 
and  grant  of  harbour. 

The  defendff',  in  the  first  iuatance,  maintained  tliat  Dalisto^ 
was  not  situated  witldn  the  limits  or  boundary  of  the  pi»l^ 
harbour.    The  verdict  scttlL^s  that  point ;  the  law  nustd  i 
bill  of  exceptions,  in  rui^ard  to  the  constructiun  of  Uw 
having  been  unanimeusly  di.H.'ided  in  fuU  Court  agaJnet  ( 
fender. 

We  have,  then,  two  facts  clearly  established,  I.  TIaltto; 
of  Dalintober  is  situated  within  the  limita  or  bufimdarf 
gran  t  of  harbour  betongtng  to  the  puvsoen.   fi.  '^tt  the  gf 
have,  at  the  proper  aiu|)fpj^  B!p*L9iE@<i«i@J«»«  ?^ 
cetabhehed  by  them  under  ^mr  chartert  «nd(S  vifttk^a^ 
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tables  referred  to— leried  the  varioua  duties  on  the  goods  enu- 
merated in  the  schedoles,  shipped  or  landed  at  the  quay  of 
Campbeltown,  for  forty  years  and  upwards. 

We  hare  then,  1 .  A  grant  of  harbour  and  seaport.  2.  Regular 
dues  established  and  levied  by  the  grantees  at  the  regular  port ; 
and,  3.  A  part  of  the  shore  at  which  a  quay  has  been  built, 
which  is  within  the  limits  of  the  harbour,  and  to  which  the 
grant  extends  and  must  take  effect  in  all  its  legal  consequences, 
pririleges,  burdens  and  restrictions. 

On  this  state  of  the  facts,  and  if  no  specialty  had  been  raised, 
the  law  of  the  case  of  the  Magistrates  of  Edmburgh  v.  Scott, 
10th  Jane  1836,  is  directly  applicable.  Neither  has  the  law  of 
that  case  been  impeached.  That  case,  following  the  common 
law  of  Scotland  applicable  to  all  such  grants,  found  that  the 
grantees  of  a  seaport  and  harbour,  who  had  immemorially  ex- 
acted dues  at  the  port  which  they  had  constructed  within  the 
boonds,  were  entitled  to  levy  their  dues  on  all  vessels  and  goods 
within  the  bounds  or  precincts  of  the  grant ;  and  farther,  that 
parties  whose  limds  came  down  to  the  shore,  had  no  right  to 
land  goods  for  their  own  use  on  such  property,  without  pay- 
ment of  these  daes;  and  '^  no  right  whatever"  (these  are  the 
terms  of  the  judgment)  "  to  land  or  receive  goods  of  others 
thereon,  except  under  the  grant  of  fcee  port,  belonging  to  the 
porsuers,  and  as  authorized  by  them,  and  subject  to  the  pay- 
ment and  condition  of  their  right  of  harbour." 

The  same  law  was  stated  by  Craig,  and  all  the  institutional 
writers,  and  it  is  unnecessary  to  enlai^  on  the  general  doctrine^ 
which,  indeed,  is  not  contested  in  the  present  argument. 

But  then  the  defender  maintains  that  the  verdict  on  the  se- 
cond issue  has  introduced  a  specialty  in  respect  of  which  he  is 
entitled  to  absolvitor  as  to  his  pier  at  Dalintober.  On  that  se- 
cond issue  the  werdict  is  one  for  the  defender,  with  the  special 
finding— (Reads  finding  of  jury.) 

The  defender  maintains  that  this  verdict  establishes,  not  only 
that  the  higher  and  different  rates,  proposed  by  the  table  1799 
to  be  exacted  at  places  beyond  the  burgh,  had  not  been  levied 
at  the  quay  of  Dalintober,  but  that  he  has  acquired  bpr  prescrip- 
tion, and  by  the  dereliction  on  the  part  of  the  Magistrates,  an 
entire  immunity  as  to  this  pier,  although  within  the  precincts 
of  the  harbour,  firom  all  the  proper  and  established  dues  of  the 
port  belonging  to  the  gruitees,  and  that  all  and  sundry  are  en- 
titled, by  Uie  efi^ct  of  this  verdict,  to  land  and  ship  goods  at 
Dalintober  free  of  all  dues  whatever. 

The  defender  farther  says  that  he  understood  the  second  issue 
was  only  to  try  this  point.    If  so,  he  has  made  a  great  mistake. 

1.  This  iMue  was  absolutely  necessary,  not  for  the  application 
of  the  general  law— for  the  pursuers  did  not  confine  themselves  to 
a  claim  for  the  same  dues  at  Dalintober  as  those  payable  at  Camp- 
beltown—but  was  necessary,  specially  and  specifically,  to  give  to 
the  pursuers  the  higher  dues  they  claimed  right  to  exact  at  Dal- 
intober and  oUier  places  within  their  grant  but  beyond  the  burgh. 
[Hiere  was  thus  a  distinct,  special  and  direct  object  for  this 
issue,  and  widiout  it,  and  a  verdict  in  their  favour  on  it,  the 
pursuers  could  not  obtain  the  higher  dues  which  the  table  1799 
introduced  for  places  outwith  the  burgh ;  and  accordingly,  as 
they  have  not  got  a  verdict,  so  they  cannot  obtam  judgment  for 
these  higher  dues.  But  a  verdict  negativing  the  second  issue 
might  have  been  quite  consistent  with  the  fact,  that  the  proper 
port-dues  had  been  levied  at  Dalintober.  The  pursuers  could 
only  have  obtained  a  verdict  for  themselves  on  that  issue,  by 
proving  that  the  higher  dues  for  places  beyond  the  burgh,  in- 
troduced for  the  first  time  by  the  table  of  1799,  had  been  levied 
for  forty  years  at  Dalintober. 

2.  The  defender  would  have  been  the  pursuer  of  any  issue  of 
dereliction  or  immunity  on  which  he  meant  to  contend  that, 
holding  Dalintober  to  be  within  the  grant  of  harbour,  the  right 
at  isLw  to  levy  the  dues  belonging  to  the  port  had  been  lost  and 
Abandoned  at  Dalintober.  The  case  of  Linlithgow  shews  that, 
bj  the  rules  of  practice,  the  defender  must  have  been  the  pur- 
suer of  such  an  issue. 

3.  Such  an  issue  must  have  proceeded  on  the  ve^  opposite 
basis  from  the  general  defence  against  the  action,  viz.,  it  must 
have  admitted  that  Dalintober  was  within  the  precincts  of  the 
harbour. 

4.  Such  an  issue  could  have  been  granted  only  on  a  very  spe- 
cial and  positive  averment  of  dereliction, — as  well  explained  by 
Lord  BfaiBkenzie  in  the  case  against  Scott  of  Trinity.  No  such 
case  is  made  on  this  record.  The  averment  on  record  is  indeed 
Partly  law  and  partly  fact,  but  still  the  only  averment,  that  the 
gf-mt  itself  was  limited  to  one  place  by  the  possession  which 


followed — that  no  dues  had  ever  been  exacted  any  where  but 
at  the  burgh,  because  no  other  place  was  within  the  port ;  and 
then  there  is  an  averment,  that  for  forty  years  the  d^ender  or 
others  had  never  paid  dues  at  Dalintober--(Read8  Statement  8, 
p.  43  of  Record.) 

This  is  the  only  averment.  Now,  on  examining  the  session 
papers  in  the  case  of  Scott,  I  find  that  the  averment  he  made  was 
as  nearly  as  possible  in  the  terms  employed  by  this  defbtnder, 
and  that  he  had  a  plea  of  dereliction  founded  on  the  alleged 
non-usage.  On  that  record,  the  Magistrates  of  Edinburgh  asked 
for  judgment,  holding  the  defender's  averments  to  be  proved, 
and  they  obtained  judgment — no  proper  case  of  dereliction  being 
averred  on  which  proof  was  necessary.  In  the  present  case,  1 
do  not  think  that  a  proper  case  of  dereliction  is  averred — ^that 
is  of  the  Mag^trates  abandoning  Dalintober,  although  within 
their  grant,  as  a  place  at  which  the^  had  acknowledged  an  im- 
munity from  the  conditions  of  their  grant  The  defender,  it 
will  be  remembered,  has  no  grant  of  fi^  port,  and  therefore,  in 
terms  of  the  judgment  in  the  case  of  Scott,  he  has  no  ri^t  to 
land  goods  on  his  pier  except  under  the  grant  of  free  port  to 
the  pursuers,  which  includes  Dalintober  within  its  limits,  and 
thci^ore  onlv  subject  to  the  conditions  of  that  grant  And 
that  being  tne  principle,  a  very  special  case  indued  must  be 
averred  to  support  a  plea  of  dereliction. 

5.  If  the  d^ender  had  relied  on  this  second  issue,  as  intended 
to  settle  his  plea  of  dereliction,  [  think,  in  the  circumstances, 
he  ought  to  have  asked  for  a  special  verdict,  if  he  had  thought 
the  facts  would  lead  the  jury  to  return  one  in  his  favour,  estar 
blishing  affirmatively  the  facts  on  which  he  thought  his  plea  of 
dereliction  would  be  made  good.  It  is  plain  that  a  negative 
answer  to  the  second  issue  did  not  of  itself  make  out  such  a 
case ;  and  it  would  have  required  a  very  special  case  indeed  to 
prove  dereliction,  after  it  had. been  found  that  the  pier  of  Dal- 
intober was  within  the  boundary  of  the  gprant  of  liarbour. 

Thecase  of  Linlithgow,  referred  to  by  the  Solicitor-General,  very 
deariy  illustrates  how  special  the  case  is  which  a  party  within 
the  privilege  of  the  grant  has  to  establish  in  order  to  prove  im- 
munity. The  second  edition  of  Shaw's  Reports,  by  quoting  the 
note  of  the  Lord  Ordinary,  clears  the  case  entirely  of  the  doubts 
which  were  raised  by  the  Solidtor-Qeneral  at  the  argument  re- 
specting the  import  of  the  case ;  for  the  Lord  Ordinary  says  ex- 
pressly that  the  measure  of  the  grant  was  by  its  terms  tlie  cus- 
tom and  use  of  exacting  tolls  at  its  date,  and  if,  for  forty  years 
and  upwards,  or  time  immemorial,  by  our  law,  no  toll  had  been 
exacted  at  the  ford  of  Jinkabout,  that  was  proof  retro  that,  by 
the  use  and  custom  of  exaction  at  the  date  of  the  grant,  to 
which  use  the  right  conferred  was  restricted,  payment  had  not 
been  exacted  at  Jinkabout ;  and  therefore,  Jinkabout  was  firoe 
at  the  date  of  the  grant 

But  the  defender  strongly  urged  that  he  had  relied  on  this 
issue  being  taken  as  one  calculated  to  bring  to  a  definite  result 
his  plea  of  dereliction.  I  am  willing  so  to  consider  it.  And 
equally  in  that  light  I  apprehend  it  to  be  quite  clear  that  the 
verdict  cannot  be  a  foundation  for  the  plea  of  dereliction. 

The  verdict  negatives  the  averment  of  the  pursuers,  that  they 
had  levied  the  higher  dues  at  Dalintober  introduced  by  the  table 
1799;  audi  hold  it  substantially  negatives  also,  when  coupled 
with  the  special  finding,  that  the  port-dues  generally,  or  to  any 
extent,  had  been  in  point  of  fact  levied  at  Dalintober  for  forty 
years,  or  even  for  any  continuous  period.  But  that  is  not  suf- 
ficient to  establish  immunity,  or  rather  dereliction  by  the 
grantees  of  the  right  and  benefit  of  the  grant,  as  to  a  place 
within  the  boundary  of  the  grant  of  harbour,  and  therefore 
clearly  within  the  operation  of  the  grant  as  to  all  legal  condi- 
tions and  effects  of  the  same.  Very  little  indeed  is  sufficient  to 
exclude  a  case  of  dereliction,  and  to  shew  that  there  had  been 
no  recognition  of  Dalintober  as  a  place  at  which  it  was  acknow- 
ledged that  the  grantees  of  the  right  of  harbour  had  no  right  to 
exact  dues.  I  doubt  if  any  negative  verdict  could  be  sufficient 
to  make  out  such  a  case.  But,  at  all  events,  the  slightest  fiicts 
might  be  sufficient  to  exclude  a  case  of  dereliction  or  recogni- 
tion of  immunitv ;  and  I  think  that  the  verdict  is  sufficient  to 
prevent  us  holding  that  such  a  case  of  dereliction  has  been  found 
by  the  jury. 

The  verdict  is  not  to  be  taken  as  at  all  of  the  nature  of  a 
levy  having  the  character  of  possession,  if  possession  is  neces- 
sary in  law.  It  is  not  to  be  taken  as  at  all  continuous  for  any 
period  of  time,  nor  as  of  frequent  collection,  nor,  in  short,  as  at 
all  of  the  nature  of  the  positive  character  which  would  be  re-> 
quisite  if  the  pursuers  were  called  upon  to  prove  possession,"- 


236 


REPORTS  OF  CASES  DECIDED 


[February 


80  far  as  the^  claim  a  right  to  leyj  at  all  places  within  the  pre- 
cincts of  their  grant  the  proper  dues  established  for  the  port 
and  harbour.  But  the  facts  so  found  are  quite  sufficient  to  ex- 
dud^  in  the  absence  of  eyery  thing  else,  the  defender's  case  of 
dereliction  by  the  Magistrates  of  Dalintober  as  a  place  at  which 
they  acknowledged  an  immunity  to  exist.  I  am  farther  of  opi- 
nion, that  the  admission  of  anchorage-dues  for  vessels  going  to 
Dalintober  is  important  on  this  question. 

The  quayage-dues  clearly  cannot  be  claimed.  By  the  first 
tables,  they  are  due  only  ror  vessels  loading  and  unloading  at 
the  quays  of  the  burgh.  By  the  tables  of  1795  and  1799,  tiaey 
were  declared  to  be  due  on  vessels  loading  or  unloading  also 
at  any  other  places  within  the  harbour.  But  then  the  verdict 
negatives  any  such  possession ;  and,  by  the  established  tables 
for  the  regular  port,  they  are  not  exigible  if  the  vessel  does  not 
load  and  unload  at  the  quays  of  the  bui^h.  The  nature  of  the 
due  imports  also  that  it  is  for  the  special  benefit  derived  from 
the  use  of  the  quay.  Hence  it  was  that  it  was  not  compre- 
hended, as  I  think,  within  the  terms  of  the  second  issue,  which 
is  limited  to  dues  on  goods ;  and  as  it  was  not  intended  to  in- 
clude the  undisputed  anchorage-dues  on  vessels,  so  also,  I  think, 
it  was  not  intended  to  include  the  quayage-dues,  which  could 
only  be  claimed  on  vessels  when  using  the  quay ;  and,  at  the 
triaX  my  conviction  is  they  were  not  claimed. 

The  result  then  is,  that  the  pursuers  are  entitled  to  decree, 
Utj  for  the  anchorage-dues  in  the  table  1799 ;  and,  2^,  for  the 
dues  payable  on  goods  landed  or  shipped  at  Dalintober  which 
are  exacted  at  the  burgh  of  Campbeltown,  in  terms  of  the  table 
1799,  unless  where  there  is  any  exemption  made  in  respect  of 
the  quay  being  the  quay  of  the  burgh.  Such  exemption  the 
defender  cannot  claim. 

Then,  as  to  the  third  conclusion,  I  think  the  pursuers  are  en- 
titled to  decree  in  terms  of  it. 

As  to  the  second,  I  think  we  must  pronounce  a  judgment 
giving  the  power  to  enforce  payment  by  detention,  and  accord- 
ing to  use  and  wont,  and  as  competent  in  law,  as  we  have  no 
special  data  before  us  on  which  we  could  sanction  any  particu- 
lar mode  of  enforcing  the  right  of  detention,  or  of  exaction  for 
payment. 

Lord  Moncreipf, — 1.  The  first  question  in  this  case  is,  whether 
under  the  verdict,  the  pursuers  are  entitled  to  a  decree  against 
the  defender,  Mr  Galbreath,  with  reference  to  the  quay  or 
shore  of  Dalintober,  under  the  terms  of  the  first  conclusion  of 
the  summons,  to  one  extent  or  another ;  and  to  what  extent 

Understanding  that  the  pursuers  have  declared  that  they 
will  be  satisfied  with  a  judgment  entitling  them  to  levy  the 
same  dues  which  it  is  established  by  the  verdict  on  the  third 
issue  they  have  been  in  use  to  levy  at  the  quay  of  Campbeltown, 
I  am  of  opinion  that  they  are  entitled  to  a  decree  to  that  eflfect. 

The  verdict  upon  the  first  issue  settles  it  as  matter  of  fiict 
that  the  quay  of  Dalintober  is  situated  witlun  the  limits  or 
boundary  of  the  grant  of  harbour  in  favour  of  the  Magistrates 
of  Campbeltown.  And  this  being  a  fixed  point,  it  is  not  neces- 
sary for  the  Court  now  to  define  the  precise  limits  comprehend- 
ed in  the  grant  of  harbour,  as  was  done  in  the  case  of  Scott 
against  the  Magistrates  of  Edinburgh. 

But  when  it  is  settled  that  Dalintober  is  within  the  boun- 
daries of  the  harbour,  it  appears  to  me  that  the  decision  in  the 
case  of  Scott  establishes,  in  point  of  law,  that  the  burgh,  holding 
such  a  grant,  are  entitled  to  levy  the  dues  which  they  may  have 
been  in  the  use  of  levying  for  above  forty  years,  at  any  place 
within  the  bounds,  nidess  the  other  party  could  produce  either 
another  graai  in  his  own  &vour,  or,  at  all  events,  dear  proof  of 
total  immunity  at  one  particular  point  or  quay  for  above  forty 
years. 

No  opposite  grant  has  been  alleged  in  this  case.  And,  with 
regard  to  the  case  of  immunity,  it  is,  in  the  first  place,  not  a 
little  doubtfhl  whether,  even  though  it  had  been  established  in 
the  most  unqualified  manner,  it  would  have  been  relevant  to 
prevent  decree  in  the  case  as  it  now  stands.  But,  according  to 
the  verdict  taken  altogether,  there  is  no  case  of  absolute  im- 
munity here  proved. 

It  was  observed  that,  in  the  view  now  ui^ged  by  the  pursuers, 
the  defiander  had  been  taken  by  surprise,  because,  before  trial, 
he  was  wUHng  to  concede  all,  or  nearly  all,  that  is  proved  by 
the  verdict.  X  am  not  sure  that  this  is  correctly  the  state  ox 
the  fitu^  on  the  record.  But,  at  any  rate,  concuoaag  in  the 
views  expmnd  by  tite  Lord  Justice-Cleric  on  this  subject,  it 
fkrth^  appears  to  me  that  this  is  not  at  all  a  correct  view  of 
the  questions  raised  between  the  parties.  The  pursuers,  found- 


ing upon  their  grant,  and  upon  the  &ct  that  Dalintoiber  is  whh- 
in  the  limits  of  that  grant,  may  have  had  a  case  in  law  entitiiag 
them  to  judgment,  declaring  their  rig^t  to  exact  auch  dues  at 
Dalintober  as  they  could  shew  they  had  beei  in  use  to  exact  tt 
Campbeltown  during  forty  years.  But  this  matter  of  law  be- 
ing disputed  by  the  defenta',  as  he  still  disputes  it,  the  pur- 
suers, besides,  condescended  upon  a  case  of  fact  which  they 
maintained  to  be  sufficient,  if  proved,  to  exdude  any  sack  ptet 
in  law  by  the  defender,  and  to  render  the  discussion  of  it  unne- 
oessary.  But  their  averments  in  point  of  &ct  were  expresAy 
denied  by  the  defender.  The  case  of  the  pursuers  was,  tlua 
they  not  only  had  the  grant  extending  to  Dalintober,  but  that 
they  had  had  an  immemorial  use,  for  above  forty  years,  of  lerr- 
ing  the  dues  of  their  tables  at  the  quay  of  Dalintober  spedaUr. 
The  defender,  on  the  other  hand,  denied  that  they  had  any  lue 
of  levying  dues  at  that  place,  and  averred  that  he  had  possessed 
that  quay  for  above  forty  years,  with  entire  immunity  from  tbe 
exaction  of  any  such  dues. 

As  the  case  of  fact  stated  by  the  pursuers,  if  proved,  would 
have  superseded  the  question  of  law  upon  the  grant  »ngly  alto- 
gether, and  as  the  case  of  fact  averred  by  the  defender,  so  far 
as  relevant,  might  have  established  a  defence  of  immanity,  it 
was  evidently  necessary  that  the  case  should  go  to  a  jury  upoa 
the  disputed  fiicts,  according  to  the  ordinary  ru^  of  practice, 
before  the  Court  could  correctly  take  it  up  as  resolvable  ap» 
law  alone. 

But  although  the  pursuers  have  failed  in  their  caae  of  £Kt 
thus  raised  b^  the  second  issue — not  having  proved  aa  imme- 
morial use  of  levying  the  dues  at  Dalintober,  so  that  the  verdkt 
on  that  issue  is  entered  for  the  defender,  subject  to  the  q)edsl 
finding — ^it  does  by  no  means  follow  that  they  ore  shut  out  fr\m 
the  whole  law  of  the  case,  as  it  may  stand  independent  of  aoj 
such  averment  of  immemorial  use.  I  am  of  opinion  that  it  ts 
entirely  open  to  them,  and  that,  bemg  open,  it  is  sufllcient  fbf 
judgment,  unless  it  is  taken  oft  by  a  separate  case  for  the  delt^i- 
der,  to  be  made  out  on  the  want  of  such  immemorial  use,  and 
the  effect  of  sudi  failure  were  qualified  by  the  flnding  in  th^ 
verdict  upon  that  issue. 

The  case  of  Scott  appears  to  me  to  be  dedsive  on  the  qocstita 
of  law.  ^  It  appears  to  have  been  well  considered,  and  I  tMiik 
the  decision  sound  in  prlndple.  There  is  indeed  one  fact  founded 
on,  which  is  said  to  distinguish  this  case  firom  it^  viz.,  that  here 
it  is  implied  in  the  issues  and  verdict  that  there  had  been  a  qiaj 
at  Dalintober  for  above  forty  years,  whereas  Mr  Scott  was  oolj 
engaged  in  erecting  a  pier.  But  I  apprehend  that  this  can  maiu 
no  difference  in  the  application  of  the  principle  declared  in  that 
case,  unless  it  can  be  said  correctly,  in  fact  and  in  law,  that  tl^ 
defender  has  established,  by  prescription,  an  absolute  immunity 
firom  the  operation  of  the  burgh's  grant  at  the  quay  of  Dalin- 
tober ;  becausd  it  would  just  come  to  this,  Uiat  the  bui^  had  not 
at  all  times  enforced  their  rights  at  all  places  within  the  hoia- 
daries  at  which  they  might  have  enforced  them. 

I  very  much  doubt  the  relevancy  of  this  to  deinive  the  pur- 
suers of  the  full  effect  of  Uicir  grant.  The  case  of  Linlithgow, » 
1822,  with  which  I  was  well  acquainted,  was  a  very  special  case. 
tliough,  not  having  been  able  to  find  the  i>apers  in  it,  I  canaot 
enter  into  the  details  of  it.  But  it  greatly  depended  on  the  ooa- 
struction  of  a  very  spedal  grant,  the  extent  of  which  expc^tdj 
rested  on  use  and  wont,  and  which,  rdating  to  a  running  strena, 
seems  to  have  been  held  by  the  Court  to  be  limited  by  the  actual 
usage  which  could  be  proved ;  and  it  is  satisfactory  to  find  thati^ 
is  accordingly  so  explained  by  Lord  Cringletie*s  note,in  theseooad 
edition  of  Shaw.  At  any  rate,  the  case  of  Scott,  of  a  noore  recent 
date,  is  much  more  directly  ^plicable  to  the  present  case ;  ai^ 
by  the  judgment,  it  is  clear  that  immemorial  possession  at  any 
one  place  was  suffidcnt  to  preserve  the  grant  over  all  places 
withm  the  boundaries. 

But  even  tliis  is  not  necessary  to  the  result  in  this  case.  Fca; 
though  the  pursuers  have  not  proved  the  positive  acqulsitkn  of 
a  special  right  by  prescription,  they  have  proved  an  actual  ase 
of  levying  dues  at  Dalintober  fh>m  time  to  time  since  tbe  dale 
of  the  table  of  1799,  and  this  in  assertion  of  their  right  to  exKt 
the  dues  expressed  in  that  table.  This  appears  to  me  to  be^^nie 
sufficient  to  obviate  any  difficulty  which  could  arise  fiuaa  Cbs 
existence  of  a  quay  at  Dalintober,  and  the  failare  to  prate  a 
constant  and  continuous  levying  of  duties  at  that  pUoe.  Kor  is 
1  think  the  particnlar  rate  or  extaol  of  tbe  aetaal 
are  material  in  this  state  of  the  case,  as  long  aa  a  ] 
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The  judgment  on  tho  first  conclusion  of  the  summons  must  be 
limited  to  gire  only  the  right  to  levy  the  duties  found  to  have 
been  lened  at  Campbeltown,  as  agreed  to  by  the  pursuers. 

I  hare  hesitation  in  giving  decree  in  terms  of  the  third  con- 
dosion.  Seeing  this  pier  has  existed  for  forty  years,  it  should 
go  DO  farther  than  to  prevent  loading  or  unloading,  without  pay- 
ing the  duties  when  duly  demanded. 

I  agree  with  the  Lord  Justice-Clerk,  that  the  pursuers  are  not 
entitled  to  the  quayage-duties  at  Dnlintober. 

1  The  only  other  question  relates  to  the  mode  of  enforcing 
this  right  As  the  pursuers  limit  their  demand  to  a  right  to 
eaforce  by  detention  of  the  vessel,  I  think  that  they  are  entitled 
to  decree  to  this  effect. 

Lord  Cockburn, — ^I  entirely  concur ;  and  will  not  repeat  what 
has  been  so  well  said  by  your  Lordships.  It  is  fixed  that  Dal- 
intobcr  is  within  the  space  conveyed  by  the  grant.  There  is 
no  dispute  that  the  pursuers  have  always  levied  at  Campbel- 
town. The  pursuers  engaged  to  prove  that  they  had  levied 
duties  at  Dalmtober  in  exercise  of  their  right ;  but  was  it  neoes- 
saiy  that  they  should  prove  a  levy  of  the  whole  duties  at  every 
point  of  their  grant  ?  I  think  not  But  at  Dalintober  even  the 
pursaers  prove  a  levy  on  two  artides,  which  sustains,  if  tliat 
were  necessary,  the  right  of  the  Magistrates  to  levy  the  whole 
duties  as  levied  at  Campbeltown. 

Lord  Mtdwyn,  was  absent 

The  Court  accordingly  pronounced  the  following  in- 
terlocutor : 

"  Having  heard  counsel  upon  the  pursuers'  motion  to  apply 
the  verdict  and  pronounce  judgment  against  the  defender,  David 
Hteirart  Galbreath — In  respect  of  the  verdict  on  the  third  issue. 
Find,  decern,  and  declare  against  the  said  defender  in  terms  of 
Htm  conclusions  of  the  libel,  as  to  the  whole  dues  contained  in 
the  uble  dated  14th  September  1799,  in  so  far  as  regards  the 
levy  of  the  same  at  the  quays  of  Campbeltown :  Farther,  in 
rvspect  of  the  minute  No.  24  of  process,  and  the  verdict  on  the 
first  and  second  issues,  find,  1«(,  that  the  pursuers  are  en- 
titled to  exact,  levy,  and  uplift  the  anchorage-dues  specified  in 
the  table  of  dues  dated  14th  September  1799,  from  the  persons 
therein  mentioned,  upon  all  vessels  dropping  anchor  within  tho 
loch  of  Campbeltown,  whether  their  destination  is  for  the  pier 
of  Dalintober  or  the  burgh  of  Campbeltown ;  and  farther,  find 
iliat  the  pursuers  are  entitled  to  exact,  levy,  and  uplift  tho 
sliore-dues  specified  in  said  table  from  the  persons  therein  men- 
tioned, upon  all  the  goods  and  other  articles  enumerated  there- 
in, which  shall  be  shipped  or  unshipped,  either  at  the  pier  of 
Dalintober  or  at  any  other  point  upon  the  shores  of  the  said 
loch  of  Campbeltown,  but  that  only  at  the  rate  or  rates  pre- 
ikribed  by  said  table  for  goods  and  other  articles  brought  to  or 
shipped  off'firom  the  quays  of  the  burgh  of  Campbeltown,  as  set 
furtli  in  said  table,  but  without  the  exemption  granted  as  to 
^'ome  of  tiie  same,  when  shipped  or  landed  at  the  quays  of  the 
t>m^h,  in  respect  of  the  causeway-maill  then  and  there  payable : 
Kiad  tliat  the  pursuers  are  not  entitled  to  exact  or  levy  any 
luayage-dues  at  the  quay  of  Dalintober,  and  to  that  effect  as- 
^>ilzie  the  ddfender  from  the  conclusions  of  the  summons.  2d, 
Pind  that  the  pursuers,  by  themselves  and  their  tacksman,  are 
entitled  to  enforce  payment  of  the  said  anchorage-dues  and 
ihore-docs,  by  detaining  the  vessels  or  goods  and  other  articles, 
n  respect  of  which  the  same  are  exigible,  until  the  dues  shall 
wve  been  paid,  and  otherwise  to  enforce  payment  according  to 
ISC  and  wont  3^  Find  that  neither  the  said  defender  nor 
hose  deriving  right  from  or  through  him,  have  right  to  load  or 
inload  goods  belonging  to  them,  or  for  their  own  use,  of  any 
lescription,  fVom  or  upon  any  of  the  shores  of  the  said  seaport 
r  harbour  as  before  described,  or  any  part  thereof^  without  pay- 
aent  of  the  anchorage,  shore,  harbour  and  other  dues,  exigible 
>y  the  pursuers  as  above  specified,  and  that  they  have  no  right 
whatever  to  land  or  receive  the  goods  of  others  thereon,  except 
inder  the  grant  of  free  port  belonging  to  the  pursuers,  and  sub- 
let to  the  conditions  of  their  right  of  harbour,  and  to  the  pay- 
nent  of  the  rarious  does  referred  to  in  the  preceding  findings ; 
nd,  to  the  effect  above  specified,  find,  decern  and  declare  against 
lie  defender :  Find  the  pursuers  entitled  to  the  expenses  of  pro- 
tis  generally,  with  exception  of  those  of  the  jury  trial" 

Presiding  Judge,  Lord  Justice-Clerk.— u4c/.  Rutherf\ud,  G. 
».  Bell ;  f  erriers  and  DuS,  W.8.,  AgentB.—Alt  Solicitor-Gene- 
al  (Anderson),  MacfkrUme ;  Lockhart,  Hunter  and  Whitehead, 
V.8.,  il^wiit.— Jury  Ob-it.— [F.L.M.H.] 


FissT  DmsioK. — (J.C.) 
22c?  February  1845. 
No.  1 1 7. — ^Amos  Cook  and  George  Bing at,  PursuerSf 
V.  The  Bon- Accord  Marine  Insurance  Compant, 

Defenders, 

Submission — Reference— Expenses — Process — The  defenders  of 
an  action  having  been  found  liable  in  the  pursuers'  expenses,  entered 
into  a  joint  minute  with  tJte pursuers,  agreeing  that  the  auditor  should 
r^rthis  taxation  of  the  pursuer^  account  to  the  Lord  OrtHnarn 
who  hadformerlff  been  counsel  in  the  cause,  instead  of  making  hts 
report  to  the  Inner- House,  as  in  common  form.  The  auditor  havina 
accordin^ljf  made  his  report  to  the  Lord  Ordinary,  and  his  Lora* 
ship  having  allowed  a  sum  in  full  of  certain  expenses,  reserved  in 
the  report  for  his  Lordship^s  consideration,  as  weU  as  the  amount 
of  expenses  taxed  by  the  auditor — Held  ^uU  the  joint  minute  of 
the  parties  was  equivalent  to  a  reference  to  the  Lord  Ordinary^ 
with  which  the  Court  would  not  interfere. 

Two  actions  were  raised  by  Amos  Cook  and  Greorge 
Bingaj,  the  owners  of  the  ship  Maria,  the  one  against 
the  Greenock  Marine  Insurance  Company,  who  were 
underwriters  on  the  ship,  and  the  other  against  the 
Bon-Accord  Marine  Insurance  Company,  who  were 
underwriters  on  the  freight  In  all  other  respects  the 
cases  were  identical.  Both  cases  were  set  down  for 
trial ;  and  when  the  cause  with  the  Greenock  Company 
was  taken  up  for  trial,  the  counsel  in  the  action  with 
the  Bon- Accord  Company  subscribed  a  minute  holding 
the  verdict  to  be  returned  in  that  cause  as  a  verdict  in 
the  cause  with  the  Bon- Accord  Company  also. 

A  verdict  was  returned  for  the  pursuers.  When  the 
motion  was  made  to  ap{^y  the  verdict  to  the  case 
against  the  Bon- Accord  Company,  with  expenses,  the 
parties  entered  into  a  joint  minute,  by  which  they 
agreed  to  apply  to  the  Court  that  the  auditor  should 
report  the  pursuers'  account  of  expenses  to  the  Lord 
Ordinary,  Robertson,  who  had  formerly  been  counsel  in 
the  cause.    The  joint  minute  is  in  the  following  terms : 

**  It  is  agreed  and  settled  as  follow : 

"  1.  That  the  auditor  of  the  Court  of  Session  shall  report  the 
account  claimed  by  the  pursuers  to  the  Lord  Ordinary  in  the 
cause. 

"  2.  That  the  Court  shall,  if  necessary,  remit  to  the  Lord  Or- 
dinary. 

*^  3.  That  the  Lord  Ordinary  sliall  be  entitled  to  hear  and  to 
determine  all  questions  between  the  parties,  and  to  decern  for 
the  sum  to  be  found  due,  and  to  award  expenses  if  he  shall  see 
cause." 

The  Court  remitted  to  his  Lordship  in  terms  of  the 
above  minute. 

The  auditor's  report  bore,  that  he  had 

'*  examined  the  account,  (with  the  exception  of  expenses  of  wit- 
nesses) and  taxed*'  it  at  £6S.  8.  10. 

But  the  report  added, — 

"  With  regard  to  the  subjoined  account  of  the  expenses  of 
witnesses,  amounting  to  £162.  7.  4^.,  it  has  been  objected  to  by 
the  defenders,  not  only  as  to  the  quantum  of  the  charges,  but  on 
various  grounds,  as  to  which  the  auditor  has  no  means  of  judg- 
ing, and  it  has  therefore  been  agreed  by  tho  parties  that  the  ob- 
jections and  answers  thereto  should  be  stated  in  writing,  and 
reserved  by  the  auditor  for  the  considention  and  detenninatioa 
of  the  Court." 

The  objections  were  accordingly  reported,  in  terms 
of  the  remit  to  the  Lord  Ordinary,  who,  afler  they  had 
been  discussed,  pronounced  the  following  interlocutors : 

*'28M  November  1S44. — ^The  Lord  Ordinary,  after  hearing 
counsel  for  the  parties  on  the  otsiections  to  the  auditor's  report 
on  the  pursuers*  account  of  expenses,  decerns  for  the  sum  of 
£125,  in  full  of  the  expenses  reserved  for  the  consideration  of 
the  Court,  together  with  the  sum  of  £63.  8.  10.,  as  the  taxed  J 
amount  of  expenses  by  the  auditor,  and  dues  of  extract.** 
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REPOBTS  OF  CASE8  DECIDED 


[Pe^imRT| 


**  7th  Dfjvmfier  W4i,--A\\fiW?i  tlio  preceitin^  liocrec  of  28th 
NoTTciiiber  liust  to  po  out  and  bo  eittractetl  in  tliL^  name  of  John 
CuUen,  as  the  agent  and  disbarscr/* 

The  Bon -Accord  Company  Imvlng  reclfiimed,  coun- 
sel were  proceeding  to  make  certmn  objections  to  the 
sum  of  £125  decerned  for  by  Uie  Lotxl  Oixllnary,  when 
it  was  rcmnrked  by 

7^e  F^rdJfi.';U'ee*Gtneral^Thi.'idini  minutf*,  bj  which  it  wns 
n^c<?d  by  the  parties  that  the  auditor  ehould  make  liia  report, 
not  to  us,  acconling  to  the  usual  form,  but  to  the  Tjot^tl  Ursli- 
uary,  who,  it  was  tlien  stated  to  us  had  been  counsel  in  the 
cause,  seems  to  be  equiraJent  in  itft  effect  to  a  reference  to  hia 
IjordHhi|j^  and  to  preclutle  us  from  hearing  wny  tliin;?  on  the 
subject.  At  ull  events,  it  will  be  proper  to  ejiE  hi  his  Lordship^ 
and  ascertftiu  the  view  upon  wlueh  iie  hemrd  the  lurties,  and 
pronounccii  the  interlocutor  rcclaiuied  i^^niuit- 

The  Ijord  Ordinary  havings  been  accordingly  called 
in,  stated  that  he  bad  heard  the  parti e,^  and  given  tlie  de- 
cision in  question  upon  the  supposition  that  the  matter 
had  been  referred  to  him. 

Lord  Justice'  GeneraL — By  tliat  decision  we  must  abide. 

The  rest  of  their  Lordships  concurring,  the  Court 
refused  the  R>cliiiming  note^  and  found  Bloi^rs  Cook  and 
Bingny  entitled  to  the  expenses  of  this  discussion* 

Lord  Ordiimrif,  Et>bcrtBon. — Act  Solicitor-Gcneriil  (Ander- 
son), Shftw  \  Jopp  and  Johnston,  W.S,,  Agents. — AlL  Kuther- 
furd,  Bucbaiwnj  John  Cutlen,  WS^  Agmt^^my  CfcrL—f  J.C.] 


22^  Fthvminf  1845, 

FlBST  DlVLSION.— (J.C.) 

No,  118p — Thomas  Graimm,  Pursuer^  x\  Geoege 
JVIackatt,  Dejlmkr. 

Jurisdietion—Domieile— Statute  I  Vict,  c,  41,  §  30  and  31—^ 
reduction  qf  a  smaU-debt  dtatrtt/Qr  put/mtrtt^  and  qf  u  relaiit>e 
small'debt  decree,  in  a  ffirthrominrf^  urtt&  brought^  on  the  ground 
that  thi  defewda-  in  th&  smJiU-dtttt  action  for  fmvniejtt,  and  common 
dtbfor  in  me  relattfe  furthcofuingj  was  not  Tt^iaeut,  wiitn  the  fit t ion 
wca  ravted^  or  when  dtvcee  ivaa  obtained^  widdn  the  Jart^dii^ttoji 
of  the  Sheriff'  who  pronounced  either  of  the  otoiSM,  and  that  vo 
copifoftke  cQjmtkiitd  or  wummtms  im  either  of  thae  aciiona  hfu{ 
bfjtm  senmd  on.  hun.  The  reducttfm  dimiiaedat  ineompeieni ;  and— 
Ilehl,  that  the  onh  coniptteni  coort  of  t^fperti  in  the  earn  v>a*  the 
Cifcuit  Court  qfJttsticiarjf^  in  respect  of  1  Vict  c,  41>  1 90  and  Si, 

Thomaa  Grahamj  designing  himself  road-con  true  tor, 
Kennoway,  Fifeshire,  brought  an  action  of  reduction 
and  payment  against  George  JMackay,  Rosehall,  near 
Altiti?,  Sutberlaudshire,  concluding  for  i*e  duct  ion  of  a 
small-debt  decree,  dated  22d  July  1842,  pronounced 
by  the  Sheriff  of  Sutherlandsh ire,  decerning  against  tlie 
pui'suer  for  £2,  7*  10.,  and  10s,  Id.  of  exi>enses;  and  of 
another  small-debt  decree  of  furthcoming,  pronounced 
by  the  said  Sheriffj  dated  10th  February  1 84S,  decern - 
iug  against  Natlianiel  Munro,  mason ^  residing  iti  Dor- 
noch, as  indebted  or  the  liolder  of  funds  Ix^ouging  to 
the  pursuer^  for  pajrment  to  the  defender  of  the  sum  of 
£2»  7,  10,,  as  contained  in  the  decree  first  mentioned, 
and  123,  7d.  of  expenses,  out  of  the  pursuer's  debt  or 
fund.  And  on  reduction  of  these  deei-ees,  the  summons 
concluded  for  payment  of  the  amount  recovered  from 
Nathaniel  Mimro  in  virtue  of  the  small -debt  decree  of 
furthcoming,  and  of  the  expenses  connected  with  the 
two  email-debt  decrees  incurred  respectively  by  Munro 
and  the  pursuer,  Tliis  summons  proceeded  on  the  nar- 
rative that  the  pursuer  was  not  amenable  to  the  juris- 
diction of  the  Shentf  of  Sutherlandshire,  inasmuch  as, 
at  the  time  of  tnstiluting  the  two  small-debt  actions  in 
cjnestion,  and  of  obtaining  the  deerec^  therein^  and  for 


five  years  previously,  he  had  been  constantly  r^ldent 
and  domiciled  in  Fife,  and  had  hatl  no  domicile  in 
Sutherlandshire  ;  so  tliat  the  two  sntail-debt  decrees  m 
question  were  inept  and  incomj>etent^  imd  wcrenmianc- 
ttoned  by  or  under  the  authnnty  of  the  8hcrii  SiuaU- 
debt  Act,  on  which  the  small -debt  actions  prolasBcd  ro 
proceed ;  and  that,  besides,  no  c^py  of  the  comptojor 
summons  in  either  of  these  actions  was  served  on  flie 
pursuer,  and  that  he  never  heard  of  the  emall-d^iA- 
tion  of  furtli coming  till  he  came  to  demand  payrnent  of 
his  debt  from  Nathaniel  Munro.  To  these  staiem«Bti 
were  added  certain  other  averments  on  the  merite  of  tb 
small- debt  actions. 

To  this  summons  defences  were  given  in  for  Mackir, 
objecting  to  the  action  m  incompetent,  and  coatnuj  li» 
the  provisions  of  1  Vict,  c,  31 1  and  adding, 

^^  that  after  decree  was  prorHmnccd  in  the  nnall-ik-bt  i 
against  the  pursuer  for  payment,  he  obtained  a  sUt  by  ( 
ing  the  e^^ijeusefl  decenie<l  for,  with  10*.  additional,  in  1 
the  pFovisiouB  of  the  statute.    An  agent  attended  forlmBiJ 
tlifi  reheurinR  of  the  case,  and  maintained  the  defence  \ 
M  a  resison  of  reduction,  viz.,  that  ttie  Slieriff'  luid  no  jm 
tion.    The  SheriiT,  after  hearing  evidence,  n&pell^sd  the  i 
and  the  decree  in  the  iction  of  furtJicoming  was  i 
only  a  few  days  after.'* 

The  defences  concluded  ^vith  a  general  denial  of  ill 
the  other  averments  in  the  summons. 

A  minute  was  subsequently  giveji  in  for  the  pu: 
in  which  he  admitted  that,  having  learned,  ia  < 
qncnce  of  arrestments  used  in  virtue  of  the  first  i 
debt  action,  tlmt  decree  therein  had  pa&sed  i 
he  was  re-heai'd,  and  the  defence  of  want  of  j 
tion  staled  by  his  agent,  but  disi-egarded  by  the  S 
A  niimite  was  also  lodged  for  the  defender,  sUtii^ 
on  the  re-hearing,  the  Sheriflf  only  repelled  the  < 
of  want  of  jurisdiclion  after  allowing  a  proof,  i 
evidence  had  been  led* 

On  the  summons,  defences,  and  Blx>ve  minut< 
the  parties,  the  record  wa^  closed* 

The  [mrsuer  plmdtd — In  considering  the  i 
of  this  action,  the  pursuer's  averment  must  be  [ 
to  be  true,  viz*,  thai  there  was  a  total  want  of  jn 
tton  in  the  SherifF.     By  the  2d  ftection  of  1  Victc.41| 
it  is  provided  that  small-debt  actions  may  be  hf'^m!,  t ' ' 
and  determined,  by  any  ShcriiT  ^^  within  his  eotiflQ 
when  such  actioiis  are  "  competently  brough 
liim,"     But  under  this  provision,  it  1^  c\4dent 
♦Slier iff  of  Sutherlandsbire  bad  no  right  to  pr 
judgment  against  a  person  domiciled  in  FIf(% 
9th,  and  2Gth  sections,  and  the  whole  slructuirofl 
act,  all  shew  that  such  a  case  as  the  present  h  nnf  i 
the  authority  of  the  act.     The  ai-gument  derlvi'df 
the  30 til  section  of  the  act  proceeds  on  Uie 
tion  that  the  two  small-debt  causes  in  c|uc-stio 
'*  deeided  under  the  authority  of  this  acl,^ 
gumption,  however,  is  erroneous.  Thisisa|ipar<3»tf 
the  decisions  under   riie   former  SuiaU'debt 
Geo*  iv,  c.  5t5^  §  18,  which  was  as  stringent  as  I 
sent.     These  deci^ons  render  it  impossibh?  la  I 
that  t!ie  two  decrees  of  the  Sheriff"  sought  to  ba  i 
were  tinal.     But  the  defender,  ndying  on  the  31 
tion  of  the  stxitute,  maintains  that  thi-y  ronld  ^^tiItI 
petently  reviewed  by  append  to  **  tli 
of  Justiciary,"  But  this  rcstriq£lon  ;:     . 
-'  rubed  undertbe  aft'BiJKf^  ^  totBrf;^©rHl^« 
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If  the  two  cases  in  question  have  not  been  raised  under 
the  aathority  of  the  act,  such  appeal  would  not  have  been 
competent  under  it.  If  so,  tiie  present  is  the  only  mode 
of  redress.  Indeed,  assuming  the  pursuer's  allegations 
to  be  tme,  to  say  that  his  remedy  was  '^  by  appeal 
before  the  next  Circuit  Court  of  Justiciary"  would 
be  a  mockery.  It  was  by  accident  that  the  purauer 
heard  of  the  proceedinp.  Never  having  been  cited, 
the  decrees  might  have  been  pronounced,  and  not  only 
the  "  next,"  but  several  succeeding  Circuit  Courts  of 
Justiciary  might  have  passed  before  he  became  aware 
of  them.  And  that  be  happened  to  get  a  re-hearing 
was  (as  appears  from  the  provisions  of  section  16)  merely 
accidentaL  Besides,  the  pursuer  complains  of  more 
than  "  defect"  of  jurisdiction  as  described  in  the  sta- 
tute ;  for,  in  the  two  cases  in  question,  there  was  a  total 
want  of  jurisdiction. 

The  defender  p/eocKe^^ — The  30th  and  Slst  sections 
of  the  present  Small-debt  Act  shew  conclusively  the 
incompetency  of  the  present  action.    The  very  litiga- 
tions arising  out  of  the  former  Small-debt  Act,  from 
which  the  decisions  quoted  by  the  pursuer  are  selected, 
was  the  motive  leading  to  the  more  stringent  terms  of 
the  present  statute,  which  were  introduced  for  the  very 
purpose  of  checking  review  of  small-debt  decrees  by 
the  Court  of  Session  in  such  cases  as  those  cited  by  the 
pursuer.    The  peculiar  terms  of  the  31st  section  of 
the  present  act  strongly  confirm  the  view,  that  the 
legidature  intended  to  exclude  the  review  of  the  Court 
of  Session.    It  is  provided  that  the  appeal  shall  be  to 
the  Circuit  or  High  Court  of  Justiciary.    This  enact- 
ment must  have  been  intended  to  mean  something 
more  than  that  a  party  might  have  the  privilege  of  so 
appealing.    Such  a  privilege  would  have  been  compe- 
tent at  common  law,  if  all  review  had  not  been  ex- 
cluded by  the  terms  of  the  30th  section.    It  is  only  by 
holding  that  section  to  exclude  all  review,  that  the 
enactment  in  the  31st  section,  as  to  the  privilege  of  ap- 
peal to  the  Justiciary  Court,  becomes  of  any  meaning. 
But  farther,  it  has  been  held  in  several  cases,  that 
where  a  new  statutory  jurisdiction  is  given  in  any  case, 
^d  it  is  provided  that  an  appeal  shall  be  competent  to 
any  particular  tribunal,  it  is  necessary  to  g6  to  that 
tribunal  for  redress  in  the  first  place,  even  although 
the  right  of  ultimately  appealing  to  the  Court  of  Ses- 
«ion  should  not  have  been  specially  excluded.   Besides, 
the  enumeration  of  the  special  cases  in  which  it  is 
declared  that  such  appeal  to  the  Court  is  competent 
establishes  that  the  present  action  is  incompetent.     It 
is  provided  that  such  appeal  shall  be  competent  on  the 
ground  of  "  incompetency,  including  defect  of  jurisdic- 
tion of  the  Sheriff.     Defect  of  jurisdiction  has  evidently 
not  a  limited  meaning  in  the  statute,  but  includes  want 
of  jorisdiction.    The  plea  that  the  small'debt  actions 
in  question  were  not  "  raised  under  the  authority  of 
this  act,"  is  inconsistent  with  the  meaning  put  on  these 
words  by  the  legislature ;  for  the  very  cases  in  which 
tti  i4>peal  ia  made  competent  to  the  Circuit  Court  are 
eases  which  it  might  be  urged  were  not  (in  the  sense 
'^^cd  by  the  pursuer)  "  raised  under  the  authority  of 
tbiaaet/*    Finally,  as  the  pursuer  appeared  and  pleaded 
Ad  defence  of  want  of  jurisdiction  before  the  Sheriff, 
win^  was  dxdy  repelled,  he  is  barred  from  now  main- 
^aang  Aai  the  Sheriff  had  no  jurisdiction. 
SCOtTISH  JURIST. 


■  The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  the  accompanying  note : 

"  22d  November  1844. — ^The  Lord  Ordinary  having  advised 
the  minutes  of  debate,  and  resumed,  generally,  consideration  of 
the  cause,  Repels  the  defences  so  far  as  they  impugn  the  com- 
petency of  the  action,  or  allege  personalia  exceptio  against  the 
pursuer  in  bar  of  his  proceeding  therein,  and  appoints  the  causo 
to  be  enrolled,  that  parties  may  be  heard  as  to  the  disposal 
thereof  on  the  merits ;  meanwhile  reserves  all  questions  of  ex- 
penses. 

"  Note. — The  Lord  Ordinary  would  have  been  disposed  to  re- 
port this  case  to  the  Court,  in  order  that  a  question  of  such  ge- 
neral concernment  in  the  construction  of  the  SherifTs  Small- 
debt  Act  might  at  once  have  been  settled  by  an  authoritative 
judgment.  As  both  parties,  however,  concurred  in  asking  a  de- 
liverance on  the  case  as  it  stands,  he  has  not  thought  himself 
entitled  to  refuse  it. 

"  The  question  does  not,  as  has  generally  been  the  case,  turn 
upon  any  point  of  mere  nice  technicality.  It  involves  considera- 
tions of  deep  and  substantial  importance,  and  cannot  be  decided 
without  materially  affecting  the  whole  scope  and  operation  of 
the  statute. 

"  Now,  to  the  Lord  Ordinary,  it  seems  impossible  to  bring 
the  proceedings  which  are  here  submitted  to  challenge  within  the 
protection  of  the  statute.  No  doubt  the  words  of  its  30th  and 
3lst  sections  are  very  broad.  But  the  Lord  Ordinary  cannot 
think  it  was  thereby  meant  to  extend  the  powers  which  the 
Sheriff  is  entitled  to  exercise  to  a  case  where  the  party  has  no 
domicile  within  the  county^  or  to  authorize  the  Sheriff,  under  any 
circumstances,  to  pronounce  sentence,  or  at  all  exercise  bis  ju- 
dicial functions  in  reference  to  persons  *  without  his  territory* 
Unless  it  was  so,  however,  this  strikes  at  the  root  of  the  whole 
matter!  Ersk.  1,  2,  16.  For,  otherwise,  the  cause  was  not  one 
of  which  it  ^!an  be  said  that  it  was  either  *  raised'  or  *  decided 
under  authority  of  this  act*  In  this  view,  after  an  anxious  study 
of  the  whole  authorities,  the  Lord  Ordinary  cannot  distinguish 
between  the  case  now  under  consideration  and  that  of  Scott,  2d 
July  1832. 

'^  It  is  said  that  the  pursuer  ifl  barred,  by  having  appeared 
before  the  SherifE|  from  now  maudtaining  that  the  latter  had  no 
jurisdiction.  But  the  decree  originally  pronounced  against  the 
pursuer  was  a  decree  in  absence.  And  unless  that  decree  can  be 
maintained  on  its  own  streagth  as  a  competent  and  valid  pro- 
ceeding, the  whole  superstnicture  subsequently  reared  upon  it 
must  fall  to  the  ground.  Besides,  even  afterwards^  when  the 
pursuer  did  appear,  he  did  so,  as  seems  to  be  admitted,  only  to 
plead  the  want  of  jurisdiction ;  and  *  the  offering  of  a  declinature 
is  so  far  from  importing  an  acquiescence  in  the  Judge's  juris- 
diction that  it  is  an  express  disowning  of  it.* — Ersk.  1,  2,  27. 

**  Perhaps  the  strongest  consideration  tliat  can  be  ofieied  in 
support  of  the  defendei^s  plea  is,  that  the  Sheriff  must  neces- 
sarily haVe  jurisdiction  to  dispose  of  all  such  cases  of  declinature^ 
and  that  his  judgment  on  such  a  question  ought  therefore  to  be 
as  conclusively  final  under  the  statute  as  his  judgment  on  the 
merits.  But  the  Lord  Ordinary  cannot  hold  that  the  Sheriff 
could  thus  be  supported  in  any  undue  and  usurped  extension  of 
his  jurisdiction  beyond  his  proper  territory.  It  would  lead  to 
the  most  extraordinary  conflict  between  the  courts  of  different 
counties.  And  then,  m  such  circumstances  as  here  occur,  just 
suppose  that  the  summons  before  the  Sheriff  had  on  the  face  of 
it  described  the  party  residing  in  Ftfeshire,  could  it  have  been 
maintained  for  a  moment  that  the  proceeding  was  entitled  to 
protection?  On  the  contrary,  the  Sheriff  could  not  liave  sustained 
his  jurisdiction  in  such  a  case,  without  doing  violence  not  only 
to  the  spirit  and  intendment  of  the  statute  but  to  every  funda- 
mental principle  of  the  law  of  jurisdiction.  But  it  comes  to  the 
same  thmg  in  principle  if  the  fact  truly  was,  and  shall  be  estab^ 
lished  to  have  been,  that  the  part^  had  (as  he  alleges)  possessed 
no  actual  residence  or  domicile  within  the  county  for  a  number 
of  years.  And  the  pursuer's  allegation  to  this  effect  being 
relevant,  it  must  meanwhile  be  held  pro  veritate  in  the  question 
of  competency. 

**  The  Lord  Ordinary  is  not  moved  by  the  late  case  of  Rankine^ 
7th  Dec.  1843.  The  objection  is  not  here  to  mere  *  omission,  or 
irregularity,  or  informality  in  the  citation,'  &c.,  or  even  to  *  defect 
of  jurisdiction,*  as  arising  out  of  these  or  out  of  any  other  such 
like  grounds.  It  rests  on  a  total  and  absolute  nullity  out  and 
out  of  every  thing  that  took  place  when  put  forward  in  the  light  ^ 
of  a  proper  jodidal  proceeding.    The  Sherifl^  in  truth,  was  n£>l,V^ 
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jii  the  sonsc  of  the  statute,  entitled  to  the  chamctor  of  Judge  nt 
all.  His  ctjurt  wiie  noifonim  ^ffrnpflcttM.  ^flie  cause  wa«  not  a 
eauBe  wiiliin  '  the  authority  of  the  BtatutoJ  The  whole  proceed- 
iugsi  wct"o  coram  non  puitcf^  atiil  Si*  were  yoid  at  iaitia^  just  as 
pvuch  05  if  they  had  occurnMl  bufum  a  party  not  holding  the 
judiciEil  chfirm:tcn 

"  A?^  to  the  rc^mcdy  of  appeal  to  tht?  Court  of  Justicifiry^  the 
Lord  Or.linary  does  not  thiuk  tlml  in  such  circumstances  it  "was 
incumbent  on  the  pursuer  to  resort  to  iti  SytUj  24th  Feb.  1831, 
And  moreover,  that  remedy  tltjea  not  seem  by  the  statute  to  be 
e^ttdivt  of  the  party *a  other  common  law  remediea  j^the  caae* 
in  this  Tt»«p<setj  faJling  to  be  decided  on  tho  struu8:th  of  section 
30^  which  coiiLiins  the  only  enactment  to  be  found  in  the  statute 
that  lA  truly  e-tc^tistue  ofrEtriew.  Now  l&t.  That  section  exeludea 
rtvie^r  only  where  the  decree  has  been  giTon  in  a  *  cause  or 
prosecution  decided  niider  authority  of  this  acV  %if  The  words 
in  which  it  so  excluders  review  are  nowiae  broader  than  those 
which  formerly  occurretl  in  10  Q^o.  iv,  c  51»  §  18»  unless  in  so 
far  as  (to  meet  such  ciwcs  as  Brown,  1 6th  Feb.  1S33  ^  Wallace^ 
ikl  July  1835;  Maclart^n,  12th  December  1835  ■  and  M*Ewnn, 
9th  Maruh  1839,)  tiicy  include  irregularis  or  inform ality  *  m 
the  citation^*  as  wol!  asi  in  tlie  *  proceedingii**  ad!,  Neither  do 
they  any  more  tfiati  those  of  the  curresponding  eimctmt-nts  in 
10  G*K)»  iv.  (for  the  worda  'any  (Trcuind  or  reason  whatever'  occur 
in  both  acta)  erchide  review  on  ^  ifieompetenq^  (tr  dfjkct  ofjuri^dic- 
tiun,*  at  least  nt>t  otht^rwi^e  than  as  ihc^ae  ^oond*  of  review  may 
have  originateil  in  inere  ornissioti,  irreguhxrity  or  informality. 
And,  Ath^  Any  implication  to  l>e  drawn  even  from  section  31, 
as  regards  the  allowance  of  ap|)eal  to  the  JnsticliuT,  may  rea- 
tonabty  be  met^  and  the  c:cpTe?ston  of  the  statute  be  satiaAedT 
rather  hy  constniiug  the  *  incompetency  and  defect  of  jurisdic- 
tion^ there  mentionedf  as  goxQ^  no  farther  than  those  causes  of 
ineom potency^  &c.,  points  at  in  the  precedent  exduding  clanso, 
(or  perhaps  Us  reference  bo  such  jurisdit'tion  as  If  created  under 
ioctien  26,)  than  by  extendirifr  them  so  us  to  violate  all  prin- 
eiplpi  by  letlii!^  in  the  Sheriff  to  proceed  agraiii^t  parties  not 
subjected  to  his  juriwliction  at  all  under  the  statute,  and  wholly 
beyond  his  territory.  Indeed,  it  miffht  very  well  so  happen  that 
a  fiiirty  resident  beyond  the  Sheriff *8  jurisdiction — perhaps  in  a 
foreign  conn  try — should  never  hear  of  the  decree  taken  out 
against  him  until  lon^  af^er  all  power  either  of  obtaining  a  t^* 
hearing*  before?  the  t^herif!^  or  of  submitting  the  Sheriff's  judg- 
ment to  review  hy  way  of  flpjJoaV  had  bt^en  lysi  by  la])sc  of  tGe 
atatutorj*  period  allowed  for  the  purpose.'* 

Maekay  reclaimed.     At  adviidng, 

lAirdJustli^e'  Genend.^  Aft^  vety  mature  e<m$ideratiou,  1  havo 
been  unable  to  concur  in  the  view  of  this  case  taken  hy  the 
Lord  Onlinaty.  The  Last  net  passed  by  the  legislatun?  m  reijard 
to  actions  for  small  debts  was  passed  for  the  purpose  of  prevent- 
Inji,  by  enactment*!  more  strin^ntthan  those  of  former  statutes, 
that  flood  of  miserable  Ittigatioti  which  inundated  tins  Court, 
and  was  attended  with  *o  much  practical  evil.  It  accordingly 
mwle  the  following  provision,^ rends  section  30  of  1  Vict.  C.  41,} 
The  act  provided  farther,  in  the  cases  which  itspeciflesj  aremedy 
not  snch  as  would  otherwise  have  been  competent  at  common 
law,  by  review  of  this  Courtt  but  by  a  statutory  providon^  which 
is  contained  in  the  following  sections — (reads  section  3h)  ITie 
queslJon  in  this  cfUM?  then  is,  was  the  matter  complaine*l  of  not 
a  matter  f^nbject  to  review  by  the  Circuit  Court  of  Justtciaiy  ? 
I  think  there  cannot  be  a  doubt  thtU  it  was.  A  distinction 
has  been  at  tempted  to  bo  made  bt^tween  "  defect  of  juris- 
diction,"  and  '*  want  of  jurisdiction,"  but  tlmt  iliiitinctiou  I  can- 
not recn^ii^e  j  for  the  itatute  did  Dot  contemplate  any  thing 
less  broad  tlian  cases  where  the  Sheriff  had  not  jurisdiction. 
Atid  these  cases  are  declared  to  be  subject  to  review  in  the  next 
Circviit  Court,  or  where  there  is  no  Circuit  Court,  in  the  High 
Court  of  Justiciary.  It  farther  appears,  at  any  rate,  that  this 
man  did  really  get  notice  of  the  decree  taken  against  him,  and 
pot  the  matter  reheartl,  and  stated  lug  objection  to  the  Stieriff*s 
juris^^Iietionf  which  was  repelled,  on  what  gKiund  we  do  not 
know,  as  no  record  is  kept  iu  these  Court*  ^  but,  at  all  events, 
he  cannot  plend  any  sp^al  hardship  in  his  case.  And  if  lie 
thougrht  the  diH;ision  objectionable,  he  might  have  appealed  to 
the  ne:st  Circuit  Court;  for  the  objection,  as  I  have  already  said, 
adiuitted  of  review  by  that  Court,  And,  as  it  did  bo,  I  am 
^leariy  of  opinion  that  that  principle,  laid  down  by  I^ord  Jeffrey 
the  case  of  Riinkiiie  i\  Lang,  Tth  Deeemher  J  843,  and  not 
yected  to  by  any  of  the  Judges  when  it  was  announced,  otlght 
i  be  a^lhercd  to,  viz.  That  the  effect  and  policy  of  this  act  wai 


to  shut  the  door  of  this  Court  agtinst  the  reriew  cil  enfj  Ihkf 
hearing  the  fonn  of  a  small -debt  decree,  for  whkhltopjfidtb 
d<>ar  of  the  Court  of  Justiciary,  I  am  tb£<relbre  of  epiakt  tloi 
tbi^  interlocutor  of  the  l^ord  Ordinary  ought  to  be  ilterei 

Lord  Mackenzie* — I  cannot  help  doubting  whether  jararLori^ 
»hip*B  view  of  this  case  is  the  correct  one.    The  wntdjof  ite  n 
Yict,  c  41  I  30,  decbres  that  the  judgm^t  of  t^  Sboaff  a 
the  Bniall'debt  CoOTt  ahall  not  tje  ^ubjcict  to  review,  if  Ik  d^ 
eido  under  the  «mthorily  of  this  act.    That,  in  luy  (TploiQa,  nd 
accorrling  txi  tht  mode  in  which  the  iatne,  or  aoakgoiii  vqrii^ 
have  been  Imlerpreted  in  otlM;r  casea,  impliet  that  ^  dediki 
was  really  under  the  authority  of  the  statute.    Wlat  oils 
me  hesitate  to  adopt  the  view  taken  by  your  Loidahip  l%  lb 
fat  id  consiequences  of  such  a  view.    The  ShedflJ  racppljMsiB^ 
might  ttius— armed  wiili  the  authority  of  the  statute— decide n^ 
thing  in  any  case  under  the  denominatiou  of  a  snuUddbtji^ 
against  this  there  wo[dd  l>e  no  remedy^  except  an  ippeiltt 
neit  Ciremt  Court,  and  lo  the  next  Circuit  Court  onlj;  fiiF9in^ 
cumstances  could  suffice  to  extend  the  right  of  appeal  bejtpdttl 
next  Circuit  Court.  TjOokj  then,  at  the  nesul  t  of  thi»  in  ciieii 
suppoaahle-     Decree,  for  instance,  mi;|ht  be  prououncsH!  i| 
a  foreigiier  who  had  never  btvn  in  Scotland,  or  tgnbist  i 
who  had  gone  to  Australia,  under  wliich  his  effects  hin  n 
be  attached,  ho  being  all  the  time  in  a  place  whetie  be  i 
^ot  by  x>osslbility  h^-ar  any  thing  about  the  mstler,  aaiil  lif 
af^er  tlie  next  Circuit  Court  bad  passed.     In  sbort,  tben  hm 
limit  to  the  dangers  to  wtiteh  iuch  an  interpretation  of  ibtfl 
mi>;ht  give  ris^^     Suppo^^e  decree  takiesi  a|puDst  a  dead  ni^ 
will  the  heir  lose  all  ri^lit  to  plead  the  nnOities  of  the  ^eoMf 
the  Circuit  Court  pasi^es ;  or  will  the  abjections  of  force  wlhilA-* 
as  if  a  man  l)e  carried  forcibly  away  and  decree  ^usprt  IgM 
him  in  absence^  or  juggled  into  allowing  decree  to  ptsf  Ipi4, 
him,^ — or  of  decree  taken  against  an  infant,  or  a  tnaamui  *1l^ 
out  curators,  he  e3f eluded  ?    Is  there  no  remedy  «irilni| 
risks  f  I  think  there  must  be.    Olherwiae  too  despotic  i| 
leems  to  be  conferred  on  BherifTs — a  more  despotic  power  4ta 
I  can  suppose  the  Court  intended.    If  so^  t2i«  pt^^nt  cut  1 1 
very  strong  one.    This  man  says  he  was  not  within  tliirjitf!* 
diction— tliat  he  wa*  not  even  cited — ^that  he  knew  ootl:^ 
any  citation,  or  even  that  decree  hail  been  taken  A|diiil1li 
If  thiBl)e  true^— which  we  are  to  as£ume  La  eonddtfrii^llMpi 
sent  question— is  this  not  a  violent  extravagance  of  attli»ril|i 
be  coniided  to  an  inferior  judge  ?  Thv^re  ii*,  no  donb^MXMli 
in  what  has  been  said  m  to  the  attempt  to  recal  tlie  «kefa^i_ 
of  the  SbetifTs  sustaining  the  compietency  of  his  juriidicdi 
But  then,  after  all,  the  original  decree  itself  was  zKrthitifitiD- 
it  was  a  mere  nullity.    As  to  the  remedy  by  appeal  W I 
Circuit  Court  of  Justiciary,  it  is  a  ver)'  inadequate  oOi;  if' 
is  only  competent  so  to  appool  to  the  next  Circuit  C4niil,ili 
may  be  tliL*  next  diiy  after  decree,  and  in  many  ca»«  ^l*!_ 
may  not  know  that  decree  has  bc!^n  olituine^l  n^fidnft  him  M 
is  ijast,  so  that  there  must  bo  tt  multitude  of  ca.^**  f^^  »^ 
there  is  no  remedy.  I  cannot,  therefore,  concur  with  pint  Uri 
ship  J  because,  if 'thi«  party's  averment  be  true,  that  be  »« r"^ 
resident  in  the  county  and  not  citetl,  I  do  not  think  th*t  ^j 
eree  was  under  the  authority  of  titc  statute.     It'  your  * 
view  were  taken,  it  might  possibly  answer  in  pmeticc 
than  it  appears  to  uie  to  do  in  theory' ;  but  1  caiuiot  m 
my  mind  to  adopt  it. 

Lord  Fuller  ton. — ^Tlds  is  a  case  of  dlffleulty  no  dfJttU;!^^ 
concur  in  tlie  opinion  first  doHverod.    Thefi*  are^  »  fei  "^ 
many  pu^zleing  case.^  put  hy  Lord  Mackenii^  u  t&  ll 
with  which  there  might  be  great  di^cutty^     Butt  oatj*' 
hand,  in  making  our  choice  lietween  tlie  difUcullitft  fc*i  1 
ihip's  view  would  have  the  effect  of  rendering  tlic  an 
visions  of  the  statute  uugatt>ry  altogether.  Tire  wonh 
aud  3 1  St  sections  apply  to  thi^  very  case.    I  h  a  vc  no  ifcwK ' 
ever  that  the  words  '^*  defect  of  jiirisflictiou**  exlen4»  ^ 
meant  by  the  legislature  to  extend,  to  *'  want  of  |i  ^  ^^ 
And,  in  case  of  all  such  objections^  there  was  ps     " 
selected  by  the  legiilatiira,  vi^..  ap]>eal  to  ti> 
which  was  virtually  doaing  the  door  of  the  l  ^ 
In  a<)me  of  the  hyi>otbetical  cases  put  by  Lovd 
Court  might  find  ground;^,  wlien  they  caiue  to  be 
prevent  iiynstice  being  done.    If  not,  and  if  thi'  -' 
found  not  to  produce  a  beueflclal  eflfk^t,  theo  it  ^ 
legiahiture  to  repeal  or  alter  it.  In  tlie  pFctcnsaue.  ^  *•  '"^ 
for  me  that  the  statute  geems  to  a^y  |  and  I  ftodiGft 
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Nor  tm  I  much  startled  by  the  hypothetical  cases  put  by  Lord 
Mackenzie,  all  of  which  are,  as  I  humbly  thiak,  very  improbable. 
For  we  must  consider  that  this  is  a  broad,  sweeping  and  peremp- 
tory measure,  passed  by  the  legislature  to  remedy  a  great  and 
crjing  evil ;  and  in  all  such  cases  where  great  and  comprehensive 
changes  are  made,  there  are  and  always  must  be  many  cases  of 
hardship,  and  great  individual  hardship  occasioned.  But  then, 
we  are  not  to  be  deterred  in  giving  effect  to  the  will  of  the  legisla- 
ture in  cases  which,  like  the  present,  are  not  of  any  great  diffi- 
culty, by  supposing  cases — cases  barely  possible — which  may  be 
attended  with  haidship.  Under  the  30th  and  3lst  sections  of 
this  act,  I  think  that  all  that  can  be  considered  competent  to 
the  Court  of  Justiciary  is  made  incompetent  to  the  Court  of 
Session.  Then  I  have  not  the  smallest  doubt  that  defect  of 
jorisdiction  comprehends  '*  want  of  jurisdiction,"  and  that  the 
present  is  just  one  of  those  cases  undoubtedly  subject  to  review 
in  the  Court  of  Justiciary,  and,  by  the  absolute  rule  laid  down 
by  the  legislature,  incompetent  to  the  Court  of  Session.  It  is 
not  for  us,  then,  to  consider  whether  the  legislature  have  been 
rash  in  framing  this  statute  or  not  We  are  not  responsible  for 
that  Our  duty  is  to  give  effect  to  the  statute,  however  much 
we  Diight  regret  its  harshness  if  it  should  be  found  to  be  harsh. 
I  don't  think,  therefore,  that  it  is  of  much  consequence  to  the 
point  DOW  in  issue  that  the  remedy  of  appeal  to  the  Circuit  Court 
of  Justiciary — I  suppose  it  must  be  the  next  Circuit  Court — 
is  said  to  be  inadequate.  It  may  be  so  or  not.  But  it  is  the 
only  remedy.  Besides,  in  cases  where  the  Sheriff*  may  be  im- 
posed on  to  give  decree  in  absence  against  foreigners  or  persons 
resident  in  Austi-alia,  for  instance,  there  would  lially  be  no  harm 
done  till  an  attenapt  was  made  to  attach  the  property  of  the 
party;  and  then  the  persons  holding  such  property — ^for  it  must 
be  m  the  hands  of  somebody  in  this  country — could  ask  a  re- 
hearing, and  shew  the  wrong  that  had  been  done  in  taking  de- 
cree—and that  the  custodier  would  have  a  right  to  get  a  rehear- 
ing, and  would  get  it,  is,  I  think,  clear.  One  thing  that  causes 
me  the  less  to  hesitate  or  r^^t  the  decision  in  this  case  is,  that 
the  pursuer  actually  followed  that  course,  and  was  allowed  a 
rehiring  when  the  SherifT  sustained  his  jurisdiction,  probably 
onveiTgood  grounds.  With  regard  to  many  of  the  extreme 
hypothetical  cases  put,  (as  of  force  in  carrying  a  man  to  a  dis- 
tant part  of  the  country,  and  so  forth,J)  such  cases  would  render 
the  wrongdoer,  at  all  events,  liable  m  an  action  of  damages, 
which  would  include  the  amount  of  any  pecuniary  damage  wUch 
coald  be  shewn  to  have  been  suffered  by  the  violence  of  the 
party  who  thereby  managed  to  get  decree.  On  the  whole,  I  do 
pot  hesitate  in  expressing  my  opinion  that  the  Jjord  Ordinary's 
interlocutor  ought  to  be  altered. 

The  Court  accordingly  pronounced  the  following  in- 
terlocutor : 

**  Alter  the  interlocutor  of  the  Lord  Ordinary  submitted  to 
r^eview :  Find  that  the  only  competent  court  of  appeal  in  this 
:aie  was  the  Circuit  Court  of  Justidary :  Dismiss  the  action, 
uid  decern :  Find  the  reclaimer  entitled  to  expenses;  appoint 
m  account,"  &c. 

Authorities  for  Pursuer. — ^Brown  v,  Richmond  and  Co.,  16th 
Peb.  1833 ;  11  Shaw,  p.  407.  Wallace  v,  Hume,  3d  July  1835 ; 
•3  Shaw,  p.  1034.  McLaren  v.  Finlay,  12th  Dec.  1835;  14 
**w,  p.  148.  Scott  V,  Anderson,  3d  July  1832 ;  10  Shaw,  p. 
60.  Sym  V,  Hodgert,  24th  Feb.  1831 ;  9  Shaw,  p.  507.   Malone 

Jeffrey,  22d  Jan.  1840 ;  2  Swinton's  Rep.  p.  485. 

Authorities  for  Defender.— Rankine  v.  Lang,  7th  Dec  1843 ; 
'  D.  B.  and  M.  p.  183.    Alexander  v,  Seymour,  2d  Dec.  1828 ; 

8.  and  D.  p.  117.  Craigie  v.  Mill,  Uth  Feb.  1826;  4  S.  and 
>•  p.  447 ;  affirmed  2  W.  and  S.  p.  662.  Cook  v.  Mill,  17th 
*ay  1823;  2  8.  and  D.  p.  317.  Campbell  v.  Mill,  28th  June 
8i3;  2  S.  and  D.  440.  Baron  Hume*s  Decisions,  p.  2G3.  Ather- 
OD  V.  Moffiit,  18th  Feb.  1843 ;  Broun's  Rep.  p.  524. 

l^  Ordinary^  IroTY.—Act  Macfarlane ;  Lachlan  Mackintosh, 
^S.C.,  Agent— AlL  E.  8.  Gordon;  Baxter  and  MacdougalL 
rA,  iipwKi.-.N.  Cferib.— [J.C] 


22d  February  1845. 

FiBST  Division.— (J.C.) 

No.  119. — John  Scott,  W.S.,  (Henderson's  Trustee,) 
Farmer,  v,  Andrew  Dunlop,  W.S.,  Defender. 

Consignation — Retention —  Where  the  defender  in  cm  action  ad' 
mitted  the  debt  sued  for,  but  pleaded  retention,  on  account  of  a 
cautionary  obliaationfor  the  creditor — Held,  there  being  no  alle- 
gation o/'inopia,  that  he  was  not  bound  to  consign,  in  respect  the 
supposed  amount  of  the  debt  was  lodged  by  the  debtor  in  banky  and 
arrested  there  by  the  creditor. 

Mr  Andrew  Dunlop  was,  along  with  the  deceased 
Mr  Edward  Henderson,  connected  with  an  English 
company  established  for  the  manufacture  of  iron,  and 
called  the  Ridsdale  Iron-Company.  On  the  readjust- 
ment of  that  company,  in  1840,  it  was  arranged  that 
the  shares  of  both  these  gentlemen  should  be  held  in 
name  of  ^Ir  Dunlop.  On  this  arrangement  being  made, 
Mr  Dunlop  addressed  to  IVIr  Henderson  the  following 
back  letter,  dated  11th  January  1840: 

"  Until  the  deeds  requisite  for  the  formation  of  the  new  com- 
pany tobecalled  the  Northumberland  Iron-Company  are  complet- 
ed, I  think  it  right  to  state  in  this  form  the  amount  of  interest  to 
which  you  are  entitled  in  that  concern,  and  which  at  present 
stands  in  my  name,  though  it  is  really  held  by  me  only  in  trust 
for  behoof  of  yourself^  your  heirs  and  executors.  Your  share  is 
loi  (P^y  ^^^  hundred  and  fifteen  five  hundretli)  parts  of  the 
quarter  of  the  concern ;  and,  as  soon  as  the  deed  of  trust  to  be 
granted  by  me  in  your  favour  can  be  made  out  after  the  deed 
of  copartnery  is  executed,  it  shall  be  prepared  and  handed  to 
you.  Meantime,  this  letter  is  sufficient  evidence  of  the  sharea 
you  are  entitled  to." 

This  trust-deed  was  not  executed,  and  Mr  Hender- 
son having  died  in  November  following,  his  estates 
were  sequestrated,  and  Mr  Scott  was  appointed  trustee. 

Mr  Scott,  in  order  that  the  affairs  of  the  deceased 
might  be  wound  up,  authorized  Mr  Dunlop  to  sell  his 
shares  in  the  Ridsdale  Iron-Company.  And  the  sharea 
both  of  Mr  Dunlop  and  of  the  deceased  Mr  Hendersoni 
having  been  subsequently  sold,  the  price  was  paid  over 
to  Mr  Dunlop,  who,  on  30th  September  1840,  deposited 
in  his  own  name  in  the  Royal  Bank  £892.  10s.,  beingi 
as  Mr  Dunlop  alleged,  the  proportion  of  the  price  cor* 
responding  to  Mr  Henderson's  shares. 

Soon  a^r  Mr  Scott  arrested  this  sum  in  the  handff 
of  the  Royal  Bank.  He  then  brought  an  action  of 
count  and  reckoning  against  Mr  Dunlop,  concluding 
for  payment  of  the  price  of  Henderson's  shares,  or 
alternatively,  on  IMr  Dunlop's  failure  to  count  and 
reckon,  of  £1500,  as  the  supposed  amount  of  their  price 
and  interest. 

To  this  action  defences  were  given  in  for  IMr  Dun- 
lop, in  which  he  refnsed  to  part  with  the  fund  in  ques- 
tion until  a  claim  of  retention,  which  he  alleged  he 
possessed  over  it,  had  been  provided  for.  This  claim 
was  based  on  the  following  statement. 

Mr  Henderson  was  a  co-obligant  with  two  other 
parties  in  a  cash-credit  bond  to  the  Royal  Bank  for 
£1000.  This  bond  having  been  paid  up  by  one  of 
the  parties  on  an  assignation  to  his  agent,  Mr  Cormack, 
that  gentleman  charged  Henderson  for  payment  of 
£1047,  in  name  of  principal  and  interest.  Henderson 
suspended  this  charge,  and  the  defender  became  his 
cautioner  in  this  suspension,  on  an  understanding  with  > 
Henderson  that  he  was  to  be  allowed  to  retain  Hen-  ^ 
derson's  shares  in  the  iron-company  until  relieved  of 


liji  cautionary  obligation*  On  Henderson'ia  death,  his 
widow  sisted  herself  in  the  suspension  as  executrix- 
dative  qm  relict.  Lord  Cockburn,  Ordinary,  repelled 
the  reasons  of  suspension.  The  suspenderg  reclaimed* 
The  interlocutor  was  recalled,  and  the  charge  mmpliciter 
suspended.  Mr  Coimack  appealed,  and  the  resi>on- 
dent's  case  was  prepared  and  lodged  by  the  defender, 
as  cautioner,  both  the  widow  and  the  trustee  of  Hen- 
derson declining  to  interfere  &rtlier.  The  appeal  is 
a  till  in  dependence* 

After  theae  defences  had  been  lodged,  a  motion  waa 
made  by  the  pursuer  for  consignation  of  the  sum  lodged 
in  the  Eoyal  Bank.  This  was  resisted  by  the  defendesr, 
who  maintained  that  he  could  not  be  bound  to  consign 
till  it  was  decided  whether  or  not  he  was  entitled  to 
retain. 

Tlie  Lord  Ordrnary  reported  the  point  in  order  to 
obtain  the  opinion  of  the  Court. 

At  advising, 

Lord  FuIkrton.--^ly  view  of  the  mjitter  i»  this.  An  *ctiJin 
ha£i  lK*n  ralaed  agiiinfit  this  pt^tlernQti,  and  defi&nces  tf^^'^t^  ^^ 
for  him,  in  which  he  alivtes  thjit  the  rnoncy— payinpnt  of  which 
if  concltidwl  for— 13  in  iMink  ;  but  a^dda,  that  he  is  entitled  to 
t^taiii  it  In  seciirity  of  a  certain  cflutionaiy  obligation  in  which 
be  may  be  found  linblc,  but  which  is  the  subject  of  a  suspension 
■till  in  tlepenfknce.  The  quest ion»  then,  riusefl  in  this  proctsi 
ii,  whether  the  defender  cim  retain?  Bat  if  it  tnm  out  that  he 
has  a  right  to  ret^n,  then  it  has  been  fixed  by  the  case  of  Ctow- 
fiird  Tait,  and  in  the  case  of  ifackeiuie,  that  he  cannot  be  called 
on  to  con  SI  ^1.  If  the  Lofd  Ordinary  shall  find  that  this  de^ 
fender  hasi  ii  right  to  retain,  then  he  wilt  not  be  bound  to  con- 
■iga*  If  othenvise,  the  Lord  Ordinary  may  find  that  he  is  bonnd 
to  consign. 

Lord  Mackenzie.— 1  am  not  qnite  sure  tliat  the  case  of  Cniw- 
fUrd  Twt  applies  to  this  case  in  its  present  stage^  But  I  concur 
with  Lord  FuUerton  in  the  result  at  which  he  has  arrived.  It 
it  not  alleged  that  the  defender  is  at  aU  embamissed  in  money 
mattery  or  ii  vergtna  ad  inopmm.  T!ien  there  has  i)een  an  ar- 
netment  nied  by  tba  pursuer  in  the  hands  of  the  bank.  Ii 
thut  not  sufficient  security  ?  And  if  it  is,  why  should  we  onler 
cousigniition  before  wc  are  in  a  |Misition  to  decide  whether  thii 
gentlemioi  has  a  right  to  retention  or  not? 

Lord  Jc^retf.^l  a^rec  with  Lord  Maekenrie;  and  do  not  Ihink 
that,  in  the  ctpcnmstances  of  the  case,  we  ought  to  order  aon- 
•Ignition,  I  proceed  mostly  on  the  fuct  that  an  arrestment  has 
been  laid  on  tiic  fbnd ;  for.  I  tlunk,  perhaps  there  should  bo 
lome  security*  and  should  therefore,  I  confess,  be  indisposed  to 
loose  the  arrestment  which  at  present  locures  the  fund. 

I'he  Lord  Justka-  Gtneraf  concurred. 

The  Lord  Ordinary  accordingly,  by  direction  of  tho 
Court,  pronounced  the  following  interlocutor : 

**  The  Txird  Ordinary  homing  advised  with  the  Lords  of  tha 
First  Division  upon  the  motion  of  the  pursuer  for  consignation 
of  the  sum  concluded  for,  In  renpa^t  the  sum  Tief^irred  to  by  the 
defender  has  been  lodged  in  the  Boyal  Bank,  and  has  been  at- 
tached by  arrestment  at  the  pnrauer's  instance,  IMuaea  the  said 
motion  for  consignation  in  hoc  atat^. 

Authorities  for  Defender.— Duke  of  Queensberry's  E lecutori 
p,  Crawfurd  Tait,  23d  May  1832;  1  Shaw,  428  Mackenzie  p* 
Mackenzie,  2yth  May  1S27 ;  5  Shaw,  725. 

Lord  Otdinaty,  Murray*— ^cf,  SoIicitor-Gcneral  (Anderson)* 
Pyper ;  John  Walker,  W.S.,  Agent^Att.  Uutbeifnrd,  Logan  ; 
Bang  and  Adam,  W,a,  Agent».—B.  t7ifrL-^[J.C.] 


22dFe^niarif  1845. 

Second  Division,— (FX.iLH») 

Ko.  120. — JoHK  King,  Fetittorwry  i?,  Mrs  A?f5t  Bom 
or  King,  Eupmi^nU 

Poors*  Boll— Husband  and  Wife— Dirorcev 

The  Court,  hoe  akUUf  refused  a  pelitbn  crarag* 
remit  to  the  reporters  on  the  probdlilis  mum,  bj  t  nu 
who  proposed  to  bring  an  action  of  divorce  agaia^  lib 
wife,  where  he  had  2Us,  a-week  of  wagos,  of  wbidk 
allowed  hia  wife  6s,  a-week  for  aliment. 

Act  Arkley  ;  John  Walker,  S.S.C,  Ag€nL—Ah.  Ofrlfji 


2bth  February  1845- 

FiEST  Division.— (J.CO 

Ko,  12K — ^AsHLET  Brothers  and  MakdatorTt  ij^ 
pdlants,  i^.  WiLUAM  MuiE,  (Eeid's  Trustee)  JBe^ 
dent 

Ranking—  Bill  of  Exchange- Indcaiaiion  without  V^ 
Oblifation — Baofcrupl— j4  ptfrttf  accepted  a  hiB  irilWd 
for  the  accommodation  of  tht  th-au^er^  wm  then  wktrted  it  r^ 
vata£  io  a  ^ird  party^  by  tehom  it  irdjt  disemmkd  (W  tl«^ 
Coib  i^rcpriated^  the  gratuilom  tk&n^aft  kom^^  iq  ^  mM 
tht  druwtr,  w^cmvcUdgcd  that  cAd  tfidWvaftcni  wot  icithmtt^ 
and  Itound  hiffaelfto  retire  th^  hilt.  The  dratctr  and  intkrmim 
jny  hfjth  becofM  baakrvpi,  the  acceptor  ntiireJ  M*j  hUl,  asJ  f««ii 
Oh  the  drawer**  eitote^  md  daittied  to  rankoi  "  '  '-ifl* 
on  ti'hich  no  claim  kadbem  rnofk  by  the  dr  '^'^j 

£tcc€ptor  ictia  entitled  to  be  Tanked  on  thr  in*i'< 
nion^  1«  Thtit  antf  part^   takina  an  accommodatum 
vatuf^  and  raising  moncif  on  iV^  is  Hable  to  relieve  tk*  a 
Uiatf  in  tlte  eircumttunceit,  Isai't  truMte^^^M  not  JW«c 
the  amount  of  the  biU  on  Retd's  eitaie* 

A  claim  was  made  hj  Messrs  A^hlej  B^otJleK^ ! 
brokers  and  merchants  in  Liverpool,  antl  John  M.-rtl* 
John,  W,S.,  their  mandatory,   u[wn  ilie  --ju 
estate  of  Alexander  Ecid,  nierchanti  Leiilu  t'«in 
on  business  there  under  the  firm  of  Reid  und 
pany,  for  £317, 18.  9 1,,  being  the  amount  of  an  ao 
modation  bill  for  £320,  (under  deduction  of  bter^ 
tween  the  date  of  Reid*s  failure  and  tbe  bill  f 
dniwn  by  I  lie  uho  s**quej5trated  George  I«at  \ 
accepted  without  value  by  Ashley  BrolUcrs, 
Ltat  indorsed  without  value  to  Reid,  by  whom  it  i 
discounted.     This  chiim  was  rejected  by  ^\i  ^ 
Muir,  merchant,  Leilh,  ilie  trustee  oa  Iteid'aie^tf 
(rated  es^tate. 

Against  the   trustee's  deH^eraiiee^  MeiSii 
Brolhera  appealed. 

All  the  essential  facte  of  the  case  were  s 
and  agreed  on,  by  consent  of  parlies,  and  cnib<3^coi 
the  following  interlocutor  of  the  Lurd  Ordinal^*; 

*'*ZOfh  Jf'i'/ 1844.— Tht3  Lord  Ordiaaiy  hMwy^gheai^ 
pTocurattjra  on  the  petition  and  complaint,  doaed  fw**! 
ductjon^  and  merLt««of  the  apix^al*  Fiiid^  it  «tiffidi£ntl 
thiit,  prior  to  th<f  munrh  of  May  I83t»  AlexatfikrF  ' 
rupt^  (tail  been  in  the  habit  of  receiving  uxXMBBK 
ft  cunsiderahic  amoi^t  fh>m  Mr  Geoi^gie  Iz»t  i  flndi^ 
25tli  of  May  1839,  the  said  George  Izai  addwMdi 
William  Ashley,  one  of  the  partnera  of  the  hfmtt"  cihm 
Brotliora^  the  appellants,  enclosing  a  drafi  for  the  *iini  a* 
dated  a 7th  May  1839,  and  payaWr^fotir  rocMttli  nti<rmm\ 
which  ho  requested  ^^mm^m3(l     ^ 
that  the  appellanti  aecordlngly  accepted  111 
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niae,  and  transmitted  the  same  to  the  said  George  Izat :  Finds 
it  not  prored  tliat  the  appellants  were,  until  28th  August  1839 
tfter  mentioned,  aware  of  the  said  draft  being  intended  ibr  the 
use  of  the  bankrupt,  or  for  the  accommodation  of  any  other 
party  than  the  said  George  Izat :  Finds  that  the  said  acceptance 
hArmg  been  indorsed  by  the  said  George  Izat  and  by  the  said 
Alexander  Reid,  under  the  name  of  Reid  and  Company,  the 
Mine  was  discounted  by  the  said  Alexander  Reid,  and  the  pro- 
ceeds thereof  were  received  by  him,  and  the  same  was  entered 
in  his  books :  Finds  that  the  said  Alexander  Reid,  in  a  letter  to 
lat,  dated  5th  June  1839,  acknowledged  that  he  had  receiyed 
the  said  acceptance  from  the  said  George  Izat  without  value, 
and  bound  himself  to  retire  the  same :  Finds  that,  on  the  14th 
of  Augnst  1839,  before  the  said  acceptance  became  due,  the 
estate  of  the  said  Alexander  Reid  was  sequestrated,  and  that  the 
said  acceptance  was  afterwards  retired  by  the  appellants,  Ashley 
Brothers:  Finds  that  the  estate  of  the  said  George  Izat  was 
feqoestrated  on  the  26th  of  August  1839,  and  that  on  the  28th 
of  the  same  month  the  said  George  Izat  intimated  to  the  appel- 
lants that  the  draft  had  been  given  to  Reid  and  Company  for 
tbor  accommodation,  and  that  the  appellants,  Ashley  and  Com- 
pany, might  rank  both  upon  his  estate  and  upon  the  seques- 
trated estate  of  the  said  Alexander  Reid:  Finds  that  no  claim 
upon  the  estate  of  Reid  was  lodged  for  the  amount  of  the  bill  in 
question,  or  any  part  thereof  in  name  of  the  said  George  Izat : 
Finds  that  the  said  letter  of  Reid,  of  5th  June  1839,  relative  to 
the  said  bill  of  X320,  was  entered  by  the  respondent  in  the  sede- 
runt* book  of  Reid  and  Company's  sequestration  before  the  entry 
of  the  daim  by  John  Smith,  hereafter  mentioned :  Finds  that, 
on  the  13th  of  November  1839,  a  claim  was  lodged  on  the  estate 
of  the  said  Alexander  Reid  for  the  amount  of  the  bill  in  question 
hj  John  Smith,  ship-owner  in  Leith,  in  his  own  name,  but  on 
behalf  of  the  appellants :  Finds  it  averred  by  the  appellants,  and 
denied  by  the  respondent,  that  on  or  prior  to  the  5tn  December 
1842,  the  said  John  Smith  produced  to  the  respondent,  as  trustee 
on  the  said  Alexander  Reid*s  estate,  the  foresaid  letter  of  5th 
Jane  1639,  as  a  document  held  by  him  in  reUtion  to  said 
eUun:  Finds  that  said  daim  was  ultimately  ngected  upon 
the  point  of  form  that  the  said  John  Smith  was  not  in  right  of 
the  bill,  which  had  been  retired  by  the  appellants  as  aforesaid : 
Finds  ^t  the  saXd  George  Izat  did  not  give  up,  as  part  of  the 
foods  or  debts  belonging  to  him,  any  claim  of  ranking  on  the 
estate  of  Reid  and  Ck>mpanv,  under  his  sequestration,  for  the 
said  sum  of  £320,  or  any  other  claim,  and  thiat  thereafter  he  was 
discharged  in   terms  of  the  bankrupt  statute,  on  payment  of 
a  composition  of  five  shillings  per  pound :  Finds  that,  on  the 
24th  of  March  1840,  a  claim  was  lodged  on  the  estate  of  the  said 
Alexander  Reid,  on  behalf  of  the  said  George  Izat,  to  the  extent 
of  X606.  2.  2.,  which  did  not  include  the  said  draft,  or  any  part 
thereof:  Finds  that  the  claim  of  the  said  George  Izat  was  affcer- 
vards  settled,  by  payment  of  the  sum  of  £100 ;  but  Finds  that 
the  appelUuits  are  not  barred  bv  such  settlement  firom  any  claim, 
otherwise  competent  to  them  in  their  own  right,  on  the  estate 
of  the  said  Alexander  Reid  in  respect  of  said  acceptance,  and 
that  it  was  not  intended  by  the  said  discharge  to  affect  any  such 
right  directly  competent  to  the  appelUmts :  Finds  that,  upon 
payment  of  the  said  sum  of  £100,  on  the  6th  of  December  1842, 
the  said  George  Izat  granted  a  discharge,  not  only  of  the  fore- 
said sum  of  £606.  2.  2.  claimed  by  him,  but  of  all  claims  compe- 
tent to  him  against  the  estate  of  the  said  Alexander  Reid  on 
any  grounds  whatever ;  but  Finds  that,  simultaneously  with  the 
signing  of  the  said  discharge,  he  wrote  to  the  trustee  on  the 
estate  of  the  said  Alexander  Reid,  that  it  was  understood  he  did 
nothing  prejudicial  to  the  claim  of  the  appellants ;  and  on  the 
7th  of  December  he  again  wrote  to  the  same  efibct ;  to  which  it 
was  answered,  by  the  agent  for  the  respondent,  that  the  said 
fischarge  (if  adhered  to)  was  not  merely  a  discharge  of  Izat*s 
daim  lodged,  but  of  all  claims  which  he  could  make  against 
Beid  and  Company's  estate  on  any  grounds  whatever,  and  that 
if  be  had  any  interest  in  the  appeUants'  claim,  the  discharge 
wonld  aflbct  his  interest  in  that  cUim ;  and  that  Izat  replied 
thai  he  had  no  interest  in  the  appellants*  claim  farther  than 
iMtving  got  the  bill  for  Reid  at  his  re<}uest  for  his  accommoda- 
tion, that  he  would  do  nothing  to  prejudice  their  claim,  but  in 
couHHOiuidng  for  himself  he  could  not  think  he  could  hurt  them, 
m  that  he  would  keep  the  £100,  and  let  the  discharge  go  on : 
finAi  that  the  said  George  Izat  stated  that  he  had  other  daims 
intetl  tile  said  Alexander  Reid's  estate,  arising  flrom  other  bills 
•Wd|  1m  had  aooepted  for  Reid's  accommodation,  and  which 
«bia»ir«t  act  letttod  at  the  date  of  the  said  discharge:  Finds 


that  the  appellants,  through  the  said  John  Smith,  were  ranked 
on  the  estate  of  the  said  George  Izat  for  the  amount  of  the  bill 
in  question,  in  respect  of  its  being  an  accommodation  grantod 
by  them  without  value,  and  that  they  drew  a  dividend  thereon 
to  the  extent  of  five  shillings,  under  a  composition-contract : 
Finds  that,  in  these  circumstances,  the  appellants  maintain,  Ut, 
That  they  are  entitled  to  rank  as  in  their  own  right  on  the  estate 
of  Reid,  who  received  the  proceeds  of  the  acceptance  in  question, 
and  for  whose  accommodation  it  was  procured  by  the  said  George 
Izat ;  and,  2d/y,  That  they  are  not  barred  by  the  terms  of  Uie 
discharge  granted  by  the  said  Creorge  Izat  from  any  claim  com- 
petent to  them  as  in  his  right,  but  are  entitled  to  claim  in  his 
place  on  any  other  ground  for  the  said  sum ;  and,  therefore,  ap- 
points parties  to  lodge  minutes  of  debate  on  the  questions  of  law, 
as  arising  on  the  fkcts  fixed  by  the  preceding  findings  ;  said 
minutes  to  be  exchanged  by  the  second  box-day  in  the  ensuing 
vacation,  and  revised  and  lodged  by  the  third  sederunt-day  in 
November  next." 

Minutes  of  debate  having  been  given  in  for  the 
parties, 

Messrs  Ashley  Brothers  pkaded — A&  the  bill  in  ques- 
tion was  accepted  without  value,  the  position  of  the 
acceptors  is  exactly  the  converse  of  what  it  would  have 
been  had  the  acceptance  been  for  value ;  and  the  ac- 
ceptors are  entitled  to  relief  of  their  acceptance  from 
Reid's  estate,  because  it  is  admitted  that  he  got  it  with- 
out value  from  Izat,  knowing  it  to  have  been  an  ac- 
ceptance for  his  accommodation.  Besides,  Reid*s  letter, 
though  addressed  to  Izat  because  Reid  got  the  bill  from 
hun,  was  an  absolute  undertaking  by  Reid  to  retire 
the  bill,  which  became  available  as  an  obligation  of 
relief  to  any  party  who  retired  it.  This  letter  was 
taken  by  Izat  not  merely  for  his  own  benefit  but  to  in- 
demnify the  appellants,  otherwise  it  would  have  been 
a  fraud  on  the  part  of  Izat.  In  this  view,  the  letter 
was  equivalent  to  a  promise,  by  which  an  obligation 
may  be  effectually  constituted  in  favour  of  a  party  who 
is  not  at  the  time  aware  of  it:  Stair,  i.  10,  1 ;  Ersk. 
iii.  1,  8 ;  Mercers  v.  Mercers,  18th  January  1749 ;  M. 
9445.  The  doctrine  of  obligations  relative  to  bills 
being  transferable  with  the  bills,  though  addressed  only 
to  a  particular  individual,  has  been  carried  very  far  in 
the  practice  of  the  Court:  Sir  William  Forbes  and 
Company  v.  M*Nab,  29th  May  1816 ;  F.  C.  The  case 
in  fact  comes  to  this :  As  the  appellants  retired  the  bill, 
supposing  that  Izat  had  been  (as  he  was  not)  nominally 
in  right  of  the  obligation  contained  in  Reid's  letter  of 
5th  June  1839,  still  all  right  under  it  was,  before  the 
date  of  Izat's  discharge  to  Reid's  trustee,  either  held 
by  Izat  in  trust  merely  for  the  appellants,  or  was  vested 
in  them,  so  that  the  discharge  being  granted  merely  for 
Izat's  personal  daims,  could  never  be  intended  to 
affect,  nor  did  in  truth  affect,  this  claim,  which  then 
belonged  to  the  appeUants:  Hoskies  t;.  Christie,  17th 
May  1889  ;  D.  B.  and  M.,  vol.  i. 

Mr  Muir  pleaded — Ex  facie  of  the  bill,  there  is  no 
warrant  for  any  claim  by  the  acceptors,  Messrs  Ashley 
Brothers,  against  Reid's  estate.  It  is  quite  true,  how- 
ever, that,  on  the  admitted  facts,  they  were  creditors 
of  Izat's  for  the  amount  of  the  bill,  but  this  will  not 
give  them  any  claim  on  Reid.  There  was  no  contract 
between  Reid  and  the  appeUants,  nor  any  communica- 
tion between  them.  It  does  not  appear  that  they  knew 
of  his  connection  with  the  biU  till  long  after  he  had 
got  the  proceeds.  How,  then,  can  the  alleged  obligation 
arise  ?  That  does  not  appear.  Reid's  obligation  was  an 
obligation  to  Izat  alone,  not  quasi  ex  cmtractUj  but  by  f^ 
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dire(!t  contract.     It  cannot  Burelv  be  laid  down  as  a    i 

general  i>rinciplc,  that  the  creditor  of  a  banknipt'g  ere-  ^ 
ditor  h  himself  the  creditor  of  the  bankrupt.  The  re- 
verse is  proved  by  ihe  whole  course  of  dealing  between  | 
man  and  man :  8elbjr*s  Ueirs  r,  Jollie^  M- 13,438,  The 
case  of  Sir  William  Forbes  t\  M*Nab,  is  not  applicable, 
and  has  been  considered  of  verj  doubtful  authority : 
1  BeJFs  Com*,  p.  376,  n.  2. 

The  Lord  Ordinary  pronounced  the  following  inter- 
loctitor ; 

*"  22d  Nov^mher  1844,— The  Lord  Ordinary  hATlng  rejumed 
considcratioii  ^f  thig  cosCt  ami  ad^i&ed  the  rcrit^^d  mtnutc-s  of 
debate— Tji  respect  of  tlje  finding  in  poittt  of  fact  contsdned  in 
the  mterlocutor  of  20th  Jidj  1844,  now  final,  and  spet^mllj^  in 
n.'flpect,  Iff^t  That  the  bill  in  question  was  priinted  by  the  appcrl- 
IjintA  whliout  viilue  receivecJ,  and  wa«  uUiToatdy  T«?tlred  by 
thorn  out  of  their  owo  proper  fnudi ;  2<i!,  In  respect  Alexander 
Reid,  the  bankrujit,  roc't^vvo*!  the  proo£«eds  of  the  »aid  bill,  for 
trhich  it  is  admitted  that  ht?  g&\Q  no  valne,  and  by  hU  letter 
dated  Sth  Jane  183fi  exprc<^flly  btK!aniG  Ixiund  to  retire  the  said 
bill ;  and  ^  la  respect  no  party  has  bcM^n  ranked  on  the  bank* 
mpt  estate  on  aooountof  the  »aid  bilt.  Finds  that  the  appeUants, 
as  tme  and  bonufide  creditors  in  the  said  transaction,  are  en* 
titled  to  be  ranked  on  the  estate  of  the  bankrupt,  the  true 
debtor,  who  received  the  proceeds  of  the  aaid  biH  without  value, 
and  out  of  wliose  estate  no  dividend  or  payment  has  l>eeo  motle 
to  any  party  in  reapeirt  thereof;  Finds  tliat  the  appellants  are 
not  barred  from  inf^isLlng  in  their  claim  in  respect  of  their  hav- 
ing ranked  on  the  estate  of  Iisat^  who  woa  lx>nnd  to  relieve  them 
of  the  consequences  of  their  accEptanccT  nor  by  the  dUcliarg^ 
grantefl  by  Izat  to  the  respondent,  as  trustee  on  Itcjid'a  esstate,  no 
claim  having  been  ma*le  thereon  ou  Ijehalf  of  I^at  in  respect  of 
the  said  bill :  Therc^foi'e,  snstains  the  appeal,  and  remita  to  the 
trast^i  with  infilmciioneto  rank  the  apfiellants  npon  the  bank- 
rapt  estate  in  term  a  of  their  claim,  and  decerns :  Finds  tliem 
entitled  to  expenscji ;  appoints  an  accnunt  thereof  to  be  lodged, 
and  when  given  in,  remits  the  lame  to  the  auditor  of  Court,  to 
tax  and  report," 

Mr  Muix  reclaimed.     At  advising, 

Lat'd  JusticB'G^iteniL — ^Thia  b  undoubtedly  a  difEctilt  case.  I 
haye,  however,  come  to  l>e  of  opiuion  that  my  original  impres- 
sion a  9  to  the  c^^^  was  rl^ht,  and  that  the  interlocutor  of  tlie 
Lord  Ortlmary  on«;ht  to  be  aJbered  to*  I  rest  my  decision  en- 
tirely upon  the  facts  embodied  in  the  interlocutor  of  the  20th 
July  IS44.  Tliat  contJiins  coneliMive  ovidenee  that  the  bill  in 
question  va»  aiceeptcd  hy  Ashley  to  Leat  for  the  accommodation 
of  the  latter,  and  that  the  bill  was  banded  by  Izat  to  Iteid,  cx- 
clusively  for  Itold'a  accommodation,  no  value  being  given  tor  it 
by  Held.  In  his  letter  of  5tli  June  1839,  which  is  conclusive  as 
to  tbiB  fact,  Rcid  promiFJe?  to  retire  the  bill  himself.  Then,  both 
Eeld  and  Xsi^at  having  failal  aller  the  hill  had  been  discounted, 
and  the  proceeds  apprupriatLHl  by  Heidi  it  came  back  on  MesHJi 
Ashley,  the  acceptors,  Mho  were  obliged  to  rctuie  it.  They  then 
claimed  and  were  ranked  on  the  estate  of  Izat.  It  appears 
that  Ihey  ftftcrwarda  attempted  unsncceiiihMy  to  claim  on  Keid'i 
estate  through  a  Mr  Smith  ;  hut  nothing  can  h<j  founded  oo 
that.  There  was  also  a  settlement  and  extinction  of  all  claims 
by  liat  against  Reid's  estate;  hut  tliflt  bod  nothing  to  do  with 
the  bill  in  question.  And  it  is  Certain  that  Istat  never  made 
ftny  claim  on  Reid's  estate  fbr  its  amount,  because  it  would  have 
been  dishonest  and  fraudulent  for  him  to  have  done  so.  Seeing^ 
then  that  Reid  drew  the  whole  proceeds  of  this  bill,  and  appro* 
priated  them  to  his  own  purposes — that  lie  ackuotidedged  that 
he  paid  no  value  for  the  bill,  and  that  ho  gave  a  promise 
to  retire  it,  knowing,  as  it  rather  appears  he  did  know,  how  it 
was  got,  the  question  arises,  wliether  Asldey  Brothers  are  not 
entitled  to  claim  on  Reid's  estate,  seeing  ttmt  they  have  only 
got  a  partial  payment  towards  the  amount  of  the  bill  from  Izat^s 
estate?  It  does  seenv  to  mc^— considering  the  cnnnuuntcatjon  of 
Reid*s  letter  of  5lh  June  1&39  to  the  Me^Ms  A'^Uliy  ; — consiilor- 
ifig  that  no  claim  has  been  made  on  KeiiF^  L^^tnir  lor  the  amount 
of  tlie  biU,  and  tliot  his  estate  has  bad  the  beiu  li  t  i  f  Ul'^  proceetls 
of  the  bill,— that  tt  is  clear,  not  only  on  the  priih  i[Av>  of  justice, 
t  of  rankinnralao,  that  the  claim  of  the  ^Iei*srs  Asldey  i^hould  be 
►ke<l  on  Reid's  estate-  Izat's  conduct  just  came  totliis — begot 
ftecommodatiou  bill  f^otu  Aaldey  Brothers,  and  telling  Rchl 


what  it  was,  be  handed  ilorer  tohini,  on  eonditiostthatht^oald 
retire  it  when  it  fell  due,  laatnever  prettiidingtolis¥eMijn|in 
to  it  himself,  which,  as  an  honest  mLui,  lie  could  nolbiTtpi^ 
tended  he  bad.  On  these  groundSj  I  am  for  adberiiig  lo  Ikiip 
ter locator  of  the  Lord  Ordinaij, 

fjord  Mat'ke/is^k* — 1  am  also  for  adbeiing,  Resd,  in  lakittSliil 
billt  knew  it  to  Ix?  a  wind  bUt,  and  not  only  that  he  give  so  t;^ 
for  It  hiim>df,  but  that  no  value  was  given  for  it  at  all  aad  ikl 
the  person  getting  money  on  it  shonld  be  liable  for  it  tg  tiic 
ceptor.  He  gave  a  Letter  to  Isat^  from  wUom  lie  gut  it. 
himself  to  retire  it ;  ttiat  shewed  that  lie  did  not  get  ii  tonlii 
or  no  such  letter  would  liave  hec^n  granted.  Rtfid  tlMHi  pililii 
the  cirde,  having  got  its  proceed*!.  The  party  wlio  gtli  fti 
money  must,  in  my  opinion  in  the  case  of  a  wind  btll,  h  Uii 
to  the  acceptor.  AM  who  put  their  namai  on  such  liilK  Jpdpi 
money  on  them,  are  thereby  liable  to  relieve  the  acceptor,  Ildi 
case  is  still  stronger  ^  for  there  is  a  positive  obligatioa  aad^ 
taken  hy  Iteid  to  retire  the  bill.  But  it  u  objected  tliittliliQUI* 
gation  wajs  granted  only  to  Izat^  and  waa  not  made  otcf  is  tb 
Ash  leys.  I  doubt  the  validity  of  that  objection.  An  oMliMiv 
to  rcUeve  Izat  would  have  been  liable  to  the  ol^jecCko,  mkl^ 
was  a  positive  and  absolute  obligation  to  retire  the  bllL  Ifn^ 
could  I^at— taking  this  obligation  to  rv^tire  the  bill— bebd^ll 
the  circumstances  of  this  case,  to  take  it  otherwisG  tJua  fat 
the  benefit  of  tliat  party  on  whose  name  and  credit  it  pnicedi^ 
and  who  t)ecanie  responsible  for  the  money  <irawn  by  tht|tt9 
discounting  it  lor  Reid's  accooiniodation  alone?  I  think  ml  1» 
deed,  in  one  of  our  decisions,  viz*,  M'Nab  w.  Sir  W.  t\>rbc^  li 
obligalion  to  retire  a  bill  was  held  to  be  valid  withuat  ddivcr^ 
because  In  ita  own  nature  it  did  not  require  deliverr.  PiTtun 
as  has  been  maiut^uned  at  the  bar,  this  is  not  a  ducuu^M  ^nfi 
high  authority.  I  think,  however — and  on  ttiia  I  ipu^ilr  fd. 
to  rest*  and  am  content  to  rcsl  my  deciiuon— -that,  by  tk  :* 
ture  of  the  transaction ^by  Reid's  act  of  indor  '  ^ 

dificouuting  the  bill  and  raising  money  on  v,  :ls 

Messrs  Aihley,  which  went  to  increme  hit  estate—  Knu  *  innw 
cannot  resist  the  claim  of  the  Mesan  Aihley  tobenmkedfii^ 
ebtatc, 

f^rd  FtiM^riifit. — Tliis  has  always  appeared  to  toetcsnd 
pnealer  apparent  nicety  than  of  real  difficulty.  1  make  \kt^ 
tinctionf  becan»e  I  think  that  it  only  requires  an  «UKt  sa^i 
rigorous  statement  of  the  true  legal  cnaract^sr  of  ihc  tnovM 
to  bniix  out  the  reitUt,— a  result  in  wMch  I  cntirc^ly  cgrti  oh 
the  Lord  t)rdinar3% 

The  facts  of  the  case  are  fixed  by  the  interlocntor  of  tbtttl 
July  1844,  and  a  very  short  detail*  includes  all  those  aiUtfMf 
for  the  due  statcmeut  of  the  qnestiop. 

Ashley  gran  toil,  without  value,  an  acceptan  I  ^  "^ 

at  the  request  of  the  latter,  dated  27th  M;i  -^ 

dorsed  the  acceptance,  aliio  without  value^  t^ 
knowledied,  by  hisi  letter  to  Isatf  of  Hh  June 
so  indori^  without  value,  and  that  he  woi. 
wlien  due.   This  letter  proves  that  the  tnrlorsiit: 
was  without  value  ;  and  I  think  the  wordts  **  1  ^v 
when  due,''  alno  prove  Heid's  kuowtedge  tliat  iti' 
had  been  granted  by  Ashley  without  vMwa^    Indtn 
point  is  of  the  less  im|K)rtance ;  because,  as  Ec?id  a-vvivc-i « • 
bill  from  Iiat  without  giving  valucj  he  was  liable  to  ailtl»» 
Bpousibilitie.**  of  I^at  to  the  acceptor,  of  which  h&  must  ttl* 
eumed  to  have  had  information  from  his  cedi^t.  ^ 

Herd,  thus  holding  the  bill  with  Ashley*»  acccptescts  iDd(!<W 
it  for  value,  and  drew  that  value  ;  then,  for  live  flf*i  tii»v*i* 
ferring  on  the  bill  its  true  clmraeter  aa  an  otiligatiau  in  &«* 
of  the  onerous  holder,  against  Ashley  the  acceptor,  and  M 
independi^ntly  altogiether  of  any  imderstandii^  orqw**!** 
liability  between  the  acceptor  and  the  previous  indoiMii* 

lu  oonsequence  of  the?,  payment  of  the  bill  wa*!Ui«l*l 
against  Ashley,  Both  Izat  aiid  Reid  having  become  liiaW* 
Ashley  has  ranked  upon  Lutt's  estate  j  and  two  i|ue*ttg«tt  ^ 
Uif  whether  be  can  raidc  directly  agdnst  Reid's  estate  cf^J 
tlutjugh  the  right  of  Izat;  and.  My.  whetlit-r,  *ttp;iowaf«* 
he  cannot  rank  directly,  hut  most  rank  tliruogli  i jsIt  Jtii  ^^ 
i*  not  cut  off  by  the  discharge  granteil  by  Izat  to  FleiJV  ttjj* 
I  ihhik  tliere  Ia  no  room  for  euturing  into  tine  a^cflBd  i>|^? 
bocause  1  think  it  clear  that  Ashley  waa  and  is  entitkd  ttlP^ 
directly  aud  in  his  own  right,  against  Itt^d'g  estate,  _ 

The  objection  to  tliis  u  founded  entirely  uu  w  hai '  *3?J 
to  be  a  misconeeptiou  of  tlie  rcAjjonsibiltty  truly  ineonsj^ 

ul   ftKii  hill    nml  Jrww   Ihii  mStlflMd^    U* 


Reid  when  he  discounted  the  bill  aud  di«w  tho  Pl*^'^ 
maintain.^  hy  the  Uugf^ti^^d^Vli^^^^lft * 


M^ 
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be  ooniracted  no  direct  obligation  to  AMej,  the  acceptor ;  that 
thoi^  Izat,  by  obtaining  the  acceptance  of  Ashley  without  ra- 
Ine,  became  bound  to  the  acceptor  to  reliere  him,  that  obliga- 
tion  was  not  transferred  against  Reid  by  Izat  indorsing  the  bill 
to  Beid ;  and  that  Reid,  by  taking  ijfc  in  the  same  way  without 
Taloe,  oontracted  a  new  and  separate  obligation  of  relief  only 
to  Izat,  from  whom  he  got  it  According  to  this  view,  there 
vere  two  totally  separate  transactions — one  between  Ashley  and 
Isat,  and  the  other  between  Izat  and  Reid;  in  one  of  which  Izat 
waa  the  only  debtor,  and  in  the  other,  Reid ;  bo  that  the  case 
was  said  to  be  the  same  as  if  Izat  had  discounted  the  bill  and 
paid  the  amount  to  Reid,  who  in  that  case  would  haye  been 
l£at*8  debtor,  but  not  the  debtor  of  Ashley,  the  acceptor. 

Now,  all  this  reasoning  seems  to  me  to  rest  on  a  very  erro- 
neooa  conception  of  the  true  nature  of  an  acceptance  granted 
without  value,  and  passed  without  value  to  another  or  any 
number  of  parties. 

It  is  undeniable  that  Ashley's  acceptance,  granted  without 
Tmlue,  constituted  no  obligation  in  fiivour  of  the  drawer  against 
ihe  aocq)tor.  It  created  no  obligation  at  all  against  the  ac- 
o^>tor  till  it  was  passed  to  an  onerous  indorsee.  Then,  of  course, 
it  created  an  obligation  good  against  the  acceptor,  as  well  as 
idl  the  other  parties.  So  long,  then,  as  the  acceptance  was  in 
the  hands  of  the  gratuitous  holder,  Izat,  it  was  really  nothing 
bat  a  mandate  from  Ashley  empowering  the  holder  to  render 
the  acceptor  liable  to  an  onerous  indorsee;  in  other  words,  to 
imiie  the  amount  on  the  credit  of  Ashley,  under  the  obligation, 
of  coarse,  to  relieve  Ashley  of  the  consequences.  But  as  the 
writing  constitating  such  mandate  was  from  its  form  transmis* 
•Ible,  it  passed  to  Uie  next  gratuitouB  indorsee,  but  always  un* 
der  the  same  responsibility. 

Rdd,  then,  by  taking  the  bill  without  value,  became  the 
holder  of  the  mandate  to  raise  the  amount  on  the  credit  of  the 
acceptor  ;  and  the  moment  he  put  it  in/orce,  by  discounting  it 
And  taking  the  proceeds,  he,  by  the  very  nature  of  the  transac- 
tioo,  became  bound  not  only  to  Izat  but  to  the  acceptor  in  that 
obligation  of  relief;  which  was  inseparable  from  the  execution 
of  the  power  to  bind  that  acceptor.  It  is  a  mistake,  then,  to  say 
that  there  was  no  direct  responsibility,  or  what  is  called  '*  pri- 
vity of  contract,**  between  Ashley,  the  acceptor,  and  l^d. 
Beid't  responsibility  to  the  acceptor  was  created  by  acting  upon 
and  taking  the  benefit  of  Ashley*s  signature  in  raising  the 
money.  By  putting  in  action  the  mandate  implied  in  Ashley's 
■ignature  for  his  own  behoof^  he  necessarily  came  under  the 
dbligalion  to  relieve  the  par^  whose  mandate  he  had  used  fbr 
that  purpose. 

Tlie  case,  as  it  stands,  differs  from  the  case  supposed,  just  in 
the  etsential  particular  on  which  the  decision  of  each  must  de- 
pend. 

If  Izat  had  discounted  the  Ml  and  paid  the  proceeds  to  Reid, 
there  would  have  been  no  direct  responsibility  by  Reid  to  Ash- 
leyj  for  the  obvious  reason,  that  the  effect  of  the  acceptance  aa 
a  mandate  had  been  exhausted  on  its  passing  from  Izat  to  the 
ooerous  holder,  and  that  there  would  have  be^  notliing  to  con- 
nect Reid  with  Ashl^.  But,  by  the  bill  passing  without  value 
into  the  hands  of  Reid,  he  became  the  holder  of  Ashley  *s  man- 
date to  raise  money  on  Ashley's  credit ;  and,  on  that  being 
done  by  Reid,  the  immediate  responsibility  arose  between  him 
and  Ashley,  whose  mandate  he  had  executed  under  the  neces- 
wmry  responsibility  of  relieving  the  mandant,  whose  credit  he 
had  employed  for  his  own  ben^t. 

It  appears  to  me  that  all  this  followed  necessarily  from  the 
drcamstance  of  Reid  using  Ashley's  acceptance  to  raise  money, 
which  acceptance  he  held  without  value.  That  being  admitted, 
it  is  dear  Ihat,  in  regard  to  him,  the  document  possessed  none 
of  the  privileges  of  a  biU  of  exchange.  In  regard  to  him,  it  was 
not  a  bag  of  money,  according  to  the  usual  phrase  applied  to  a 
bill  in  the  hands  of  an  onerous  holder.  If  **  a  bag  of  money," 
it  waa  one  so  sealed  and  labelled  with  the  name  of  Ashley,  that 
hB  coold  not  open  it  and  use  the  contents  without  becoming 
tiafale  to  the  piuty  whose  name  it  bore. 

Bat  the  case  is  made  stronger  by  the  terms  of  the  letter  by 
BbU  to  Izat,  of  the  5th  June  1839.  By  this  letter,  R^d  not 
od^  acknowledged  that  he  had  received  the  bill  without  having 
l^vvB  vahie,  but  boond  himsdf  to  ^  provide  for  it  when  due. 
TUm  was  a  podtiTe  obligation  to  provide  for  the  bill,  that  is, 
t»  pfljr  ita  contents  when  due.  It  was  not  merely  to  relieve  Izat 
^— branch  might  have  been  merely  personal  to  Izat— it  was  to  par 
tha  bffl;  an  ohl^ation  which  was  available  to  Ashley,  whom,  it 
it  admitted,  Beat  was  bound  to  relieve.    Izat  being  so  bound, 


must  thereibre,  in  taking  such  a  letter,  be  presumed  to  have 
taken  and  held  it  in  behalf  of  Ashley  as  well  as  himself,  so  that 
it  was  a  right  whidb  required  no  assignation  to  communicate 
the  benefit  of  it  to  Ashley. 

On  these  grounds,  it  appears  to  me  that  Ashley  had  a  direct 
claim  of  debt  against  Reid,  and  was  therefore  entitled  to  rank 
upon  his  estate ;  and  that  that  right  cannot  be  affected  by  the  fact 
that  he  has  already  ranked  on  the  estate  of  Izat. 

In  the^r«f  place,  if  Ashley  has  a  direct  claim  against  Reid's 
estate,  it  is  clearly  y«5  lertit  on  the  part  of  the  trustee  that  he 
ranked,  however  groundlessly,  on  another  estate. 

But,  secondly^  according  to  the  view  which  I  take,  Ashley  was 
entitled  to  rank  on  both,  to  the  effect  of  securing  full  payment  of 
his  debt,  for  Izat,  by  using  the  acceptance  and  passing  it  to  Reid, 
was  instrumental  in  putting  in  force  the  means  of  raising  money 
on  Ashley's  credit,  without  any  consideration  given.  Both  Izat 
and  Reid  then  became  jointly  liable  to  relieve  the  acceptor  of 
the  consequences  of  using  his  acceptance.  Though  Reid  was 
liable  in  relief  to  Izat,  they  were  both  liable  to  Ashley,  so  that 
there  was  nothing  wrong  or  unusual  in  him  ranking  on  both  the 
estates. 

For  those  reasons,  I  think  the  Lord  Ordinaiy's  interlocutor 
ought  to  be  adhered  to. 

Lord  Jeffrey, — I  concur  in  the  opinion  of  your  Lordships,  and 
I  am  highly  satisfied  that  your  Lordships  have  taken  the  view 
expressed  of  this  case,  which,  if  otherwise  decided,  would  have 
given  rise  to  a  conflict  between  justice  and  law,  because  Reid 
waa  the  person  solely  benefited  by  the  bill,  for  which  he  gave 
nothing,  and  benefited  by  it  at  the  expense  of  the  appellants.  It 
is  in  vain  to  say  that  Izat  could  have  ranked  on  Reid's  estate. 
Had  Izat  retired  the  bill  he  might  have  ranked  on  the  estate  of 
Reid ;  but,  as  he  had  not  retired  the  bill,  Reid  owed  no  debt  to 
him,  and  so  Izat  could  not  have  been  ranked  on  his  estate.  As 
between  Reid  and  Izat,  till  the  bill  was  discounted,  the  Ashleys 
were  debtors  to  nobody,  and  their  obligation  arose,  and  arose  tot 
the  first  time,  when  the  bill  was  discounted,  and  the  money  was 
raised  on  their  obligation.  The  bill  was  first  operated  on  when 
it  was  taken  to  the  bank  and  discounted,  and  then  any  one 
who  paid  money  for  it  became  entitled  to  claim  its  amount 
against  all  the  parties  whose  names  appeared  on  it,  or,  if  ne- 
cessaiy,  to  rank  on  the  estates  of  all  of  them,  in  order  to  ob- 
tain mU  indemnification.  When  the  Ashleys  took  up  the 
bill,  as  it  became  due,  they  did  so  as  a  third  party,  in  relation  to 
all  the  other  parties  whose  names  were  on  the  bill,  except  as  to 
any  third  party  who  had  bona  Jide  paid  or  given  value  for  the 
bill  on  the  faith  of  the  names  of  the  acceptors  and  the  other  par- 
ties' names  on  the  bill.  Independently  of  the  knowledge  of  the 
last  indorsees,  I  agree  entirely  in  the  opinion  of  Lord  Fullerton, 
that  this  bill  was  virtually  a  mandate  to  pay  mon^,  which  can 
only  be  valid  against  the  acceptors — ^who  are  in  effoct  the  maa- 
dants — ^in  the  person  of  a  party  who  has  really  advanced  money 
on  it  I  have  no  doubt  that  the  letter  of  5th  June  1839  was  in- 
tended among  the  parties  to  have  that  efibct  on  the  transaction 
as  to  the  bill  which  our  decision  has  given  it.  It  was  an  obliga* 
tion  to  retire  the  bill,  i.  e.,  to  extinguish  it,  and  it  thus  put  an  end 
to  the  acceptor's  obligation.  U  Reid  had  retired  the  bill,  could  he 
have  had  recourse  on  the  Ashleys  ?  No ;  for  he  was  not  an  one- 
rous holder  of  the  bill.  He  would  have  paid  money  for  it  to  the 
bank ;  no  doubt  he  would.  But  then  it  was  merely  paying  back 
the  temporary  accommodation  to  Uie  bank,  from  whom  he  had 
got  it.  But  if  Reid  could  not  claim  against  the  Ashleys,  as  he 
was  not  an  onerous  holder  of  the  bill,  then  the  Ashleys  who  had, 
by  retiring  the  bill,  paid  for  that  accommodation  which  he  had 
got,  became  in  regard  to  him  third  parties — onerous  holders  of 
ihe  bill — ^to  whom  he  was  liable  in  payment.  It  would  be  a  most 
dangerotis  thing  were  the  law  otherwise.  Looking  at  the  case 
in  every  point  of  view,  the  interlocutor  of  the  Lord  Ordinary  is 
clearly  unimpeachable. 

The  Court  accordingly  adhered  to  the  interlocutor  of 
the  Lord  Ordinary,  with  additional  expenses. 

Lord  Ordinary^  Robertson. — For  Appettantt,  R.  Thomson ;  J. 
Meiklejohn,  W.S.,  Agent — For  Respondent,  RutherAird,  Heaves ; 
J.  Murdoch,  8.S.C.,  A^cnt— N.  Cferifc.— [JC.] 


Digitized  by 


Google 


248 


REPORTS  OF  CASES  DECIDED 


[Fcbnnrj 


25th  February  1845. 
Second  Division.— (FX.M^.) 

No.  122. — John  Munro,  Pursuer^  v.  Harry  Mctnro 
Taylor,  and  others,  Defenders, 

Beparation  —  Damages — Summons — Relevancy — Procurator- 
Fiscal — Apprehension — A  summons  of  damages,  brought  bjf^  a 
party  against  a  procurator-fiscal  for  presenting  a  petition  praying 
for  his  apprehension^  and  narrating  that  the  said  petition  was  pre' 
sented  without  ^^  sufficient  ground  or  probable  cause,"  was  held  to 
be  irrelevantfy  laid,  in  respect  that  malice  was  not  also  alleged. 

Reparation — Damages — Relevancy — ^Procurator-Fiscal — Mes- 
senger— Master  and  Servant — A  procurator-fiscal  wcu  assoil^ 
ziedfrom  the  conclusions  of  an  action  of  damages  brouaht  against 
him  and  four  sheriff-officers  by  a  pursuer,  for  certain  aueged  harsh 
and  cruel  treatment  by  the  sheriff-officers  employed  by  the  pro- 
curator-fiscal, while  detained  bi/  tliem  during  the  interval  between 
his  apprehension  and  examination,  the  pursuer  admitting  that  he 
did  not  intend  to  prove  that  the  procurator-fiscal  was  a  party  to  or 
had  given  any  special  instructions  as  to  the  harsh  treatment. 

On  the  occasion  of  some  riots  at  Rosskeen,  Ross- 
shire,  at  the  settlement  of  a  clergyman,  in  September 
1843,  the  pursuer  was  apprehended,  and,  as  he  alleged, 
confined,  during  the  interval  between  his  apprehension 
and  examination  along  with  five  others  in  a  small  banl^ 
safe. 

The  pursuer  brought  an  action  of  damages  against 
H.  M.  Taylor,  the  procurator-fiscal  for  the  Eastern 
Division  of  Ross-shire,  and  against  four  other  indivi- 
duals, the  sheriff-ofiicers  employed  to  execute  the  war- 
rant The  summons  narrated,  that  Taylor  presented  a 
petition  to  the  SherifiT  of  Ross,  for  warrant  to  apprehend 
the  pursuer,  which  warrant  was  granted ; 
**  that  the  said  petition  was  presented  without  sufficient  ground 
or  probable  cause ;  the  statements  n^ade  therein,  in  so  tar  as  re- 
gards the  pursue^  wore  contrary  to  the  fkct^  and  the  pursuer 
understands  and  believes  that  the  whole  statements  in  the  Mid 
petition  were  unfounded ;" 

that  Taylor  employed  the  officers  to  apprehend  the 
pursuer,  who  did  so,  and  carried  him  to  a  house  fi)rmerly 
used  as  a  bank  ofiice,  where,  though  there  were  two  well 
secured  rooms,  he  was,  by  the  "  officers  acting  under  the 
employment  of  the  said  Harry  Munro  Taylor,  illegallj, 
oppressively,  cruellj  and  maliciously,  forced  or  thrust 
into"  a  small  stone  chamber  or  bank  safe,  9  feet  11 
inches  by  3  feet  9  inches,  and  its  height  6  feet  11 
inches ;  that  he  was  confined  there  for  six  hours  and 
a  half  along  with  dye  others ;  that  his  health  had  suf- 
fered severely  in  consequence ;  and  it  concluded  against 
the  whole  defenders,  conjunctly  and  severally,  for  da- 
mages. 

The  defender,  H.  M.  Taylor,  lodged  defences. .  He 
objected  to  the  relevancy  of  the  action  as  against  him. 
He  admitted  having  applied  for  and  having  obtained 
the  warrant,  which  he  had  given  to  officers  appointed 
for  the  execution  of  such  warrants,  but  he  hsid  given 
no  instructions  that  the  pursuer  should  be  confined  in 
the  safe.  He  contended,  that  he  was  not  personally 
participant  in  the  irregularity,  and  that  a  party  in 
his  situation  was  not  liable  for  the  conduct  of  the  offi- 
cers by  whom  the  warrant  was  executed.  He  pleaded^ 
inter  alia — 1.  That  the  action  was  irrelevant  in  so 
far  as  founded  upon  any  objection  to  the  warrant 
under  which  the  pursuer  was  apprehended  and  in- 
carcerated, no  sufficient  grounds  being  set  forth  on 
which  the  defender  can  be  held  liable  for  having  ob- 
tained or  used  it.  2.  That  it  was  irrelevant  in  so  far 
as  relating  to  the  alleged  execution  of  the  warrant  of 


apprehension  or  the  nndue  confinement  of  the  punoer 
under  it,  there  being  no  sufficient  statement  to  impG- 
cate  the  defender  in  the  proceedings  complained  oC  S. 
That  it  was  irrelevant  in  so  fiu-  as  relating  to  the  1ra^ 
rant  of  commitment  or  incarceration,  to  which  do  spe- 
cific objection  was  stated. 

The  Lord  Ordinary  ordered  minutes  of  debate  oq 
ihe  pleas  of  relevancy  raised  in  the  defences  for  the 
procurator-fiscal. 

The  pursuer  contended — ^It  was  not  necessary  toHbei 
malice ;  that  the  action  not  being  for  damages  on  ac- 
count of  the  defender  having  procored  the  warrant,  ii 
which  case  it  might  1l>e  necessary  to  libel  maHoe  and 
want  of  probable  cause,  but  being  for  an  illegal  aod 
oppressive  execution  of  the  warrant,  it  was  not  neces- 
sary ;  that  what  the  officers  did  was  under  the  maa- 
date  and  employment  of  the  procurator-fiscal,  and  thej 
did  not  complete  the  execution  of  the  warrant  until  tb 
pursuer  was  brought  before  a  magistrate ;  that  thk 
wrong  had  been  inSicted  between  his  apprehensioaaBd 
examination,  and  consequently  was  inflicted  bytheoiS- 
cers  while  acting  under  the  procurator-fiscal's  employ- 
ment ;  that  a  master  is  liable  for  the  acts  of  a  servant  io 
doing  his  work ;  that  a  procurator-fiscal  is  not  jHrotected 
by  his  position,  but  comes  within  the  ordinary  rale  d 
law  as  to  master  and  servant,  and  consequently  that  tk 
defender  was  liable  for  the  wrong  done  by  the  officers 
in  doing  his  work ;  that  the  employer  of  a  messen^ 
is  liable  in  damages  for  such  wrong  as  the  messei^ 
may  perpetrate  in  the  execution  of  the  warrant  he  pou 
into  his  hands. 

.  The  defender  contended-^ThatJL  it  was  necessary  &r 
the  pursuer  to  libel  both  malice  and  want  of  proliaUe 
cause  to  make  his  action  relevant  on  the  first  point; 
that  there  being  no  objection  to  the  procuring  of  the 
warrant,  he  was  not  liable  for  wrongful  acts  of  the 
officers  of  the  law  not  authorized  by  him ;  that  the  case 
of  a  procurator-fiscal  is  different  from  that  of  a  pritate 
individual ;  the  procurator-fiscal  is  bound  to  emploj 
one  of  a  class  not  to  do  his  work,  but  to  do  wori^  whkh 
is  committed  to  them  by  the  law,  and  vrhich  he  hiia- 
self  cannot  do ;  that,  at  all  events,  the  wrong  was  state<l 
to  be  done  by  the  officers,  "  cruelly  and  maliciooslj," 
and  a  master  is  never  liable  for  the  malicious  acting  d 
his  servant  which  is  personal  to  himself. 

The  Lord  Ordinary  pronounced  the  followii^  into- 
locutor,  with  the  accompanying  note ; 

*<  Uth  January  1843.— The  Lord  Ordinary  having  adrieed 
the  minutes  of  debate,  in  the  question  with  the  defender,  Han/ 
Munro  Taylor,  procurator-fiscal,  and  considered  the  (A^es^ 
to  the  relevancy  therein  discussed, — Primo,  In  so  fitf  as  the  s- 
tion  is  laid  upon  an  allegation  that  the  said  defender  prMtti 
a  petition  against  the  pursuer,  and  obtained  warraat  rar  appR- 
honsion  thereon,  without  any  sufficient  groond  or  profawi 
cause,— Finds,  in  respect  tliat  malice  is  not  abo  alleged,  ^ 
the  summons  is  not  Pelevanily  laid,  aod  that  the  said  gntd 
of  action  cannot  be  maintained.  Secundo,  In  so  &r  tsthei^ 
tion  is  laid  upon  the  pursuer's  actual  apprebaosion,  and  tke 
treatment  which  he  received  while  in  custody  under  said  w 
rant ;— in  respect  it  is  not  alleged  that  the  defeoder^s  iotcrfe' 
enoe,  or  any  instructions,  employment,  or  anthority  gitw  ^ 
him,  went  beyond  the  mere  delivering  over  of  said  warrant  ia» 
the  hands  of  the  legal  officers  proper  for  cariTiiig  tiw  0*^ 
into  execution,  and  in  order  to  the  same  being  ao  exeeirted^ 
them  in  the  ordinary  and  r^^ar  dischatige  of  their  doty  aiia^ 
officers ;  in  respect,  fiirther,  that  the  defender's  emnloyaM^  ■ 
these  officers  was  not  a  mere  voluntary  act,  impeUed  by  bis  o«i 
interests,  or  directed  ortending  to  his  own  ends ;  bot  waiap^ 
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eeeding  directed  to  the  ptibtic  interests,  and  necessary  and  In- 
cambeot  on  him  in  the  discharge  of  his  public  duty  as  procu- 
rator-fiscal ;  in  respect,  moreover,  that  the  functions  to  be  per- 
formed by  the  said  officers,  after  the  warrant  had  been  commit- 
ted to  them  for  execution,  as  said  is,  were  not  such  as  directly 
or  indirectly  fall  within  the  defender's  own  official  department, 
or  the  powers  or  duties  connected  therewith,  and  attaching  to 
himself  as  procurator- fiscal,  and  consequently  not  such  as  he 
could  legally  have  performed  in  his  own  person,  or  by  delegation 
to  others,  in  the  capacity  of  his  servants  or  agents ;  but,  on  the 
contrary,  were  fbmctions  peculiarly  pertaining  to  a  distinct  de- 
partment of  legal  oflicers,  whose  business  it  is  to  perform  the 
same,  as  a  separate  branch  of  public  duty^,  and  by  virtue  of 
powers  which  the  law  itself  con&rs,  and  which  no  delegated  au- 
thority derived  from  others  can  affect, — Finds,  in  the  total  ab- 
sence of  all  allegaUon  directly  imi^cating  th%  defender  in  his 
own  person  as  a  party  to  the  alleged  ille«ped  prooeedings  of  the 
eaid  officers,  that  as  regards  this  branch  of  the  case  also,  the  som- 
mons  has  not  been  relevantly  laid,  and  therefore  that  neither 
ean  this  ground  of  action  be  maintained :  Separatim,  Finds  that 
the  proceedings  alleged  on  the  part  of  the  officers  being  ex- 
pressly charged  as  having  taken  place  *  illegally,  oppressively, 
cruelly,  (tnd  maliciously*  and  this  charge  not  being  so  averred  as 
to  extend  to  or  reach  the  defender  personally,  the  defender  is  not 
responsible,  in  respect  of  his  mere  general  employment  of  the 
officers  to  execute  the  warrant,  for  any  acts  of  wrong,  wilfully 
and  maliciously  committed  by  them,  no  such  liability  by  law 
attaching  even  in  the  case  of  an  ordinary  master  for  the  wilful 
wrong  or  malice  of  his  proper  servant,  or  in  that  of  an  ordinary 
prin(^  for  the  wilful  wrong  or  malice  of  his  proper  agent  or 
other  delegated  representative :  Ter^  In  so  flur  as  the  summons 
sets  forth  that  *  the  alleged  warrant  for  the  committal  of  the 
pursuer  to  jail  was  irregular  and  illegal,  and  the  pursuer  was 
illegally  and  oppressively  committed  to  prison  under  the  said 
pretended  warrant,*  finds  that  there  is  no  corresponding  con- 
clusion in  the  summons  connected  therewith,  and  therefore,  as 
well  as  in  respect  that  no  specific  or  intelligible  statement  of 
the  alleged  grounds  of  illegality  has  been  given  either  in  the 
summons  or  even  in  the  minutes  of  debate,  finds,  as  regards  this 
head  likewise,  that  the  summons  is  not  relevantly  laid,  and  that 
the  action  cannot  be  maintained.  Upon  the  whole  matter,  sus- 
tains the  objections  to  the  relevancy,  as  pleaded  in  the  three 
first  pleas  contained  in  the  defences  for  this  defender;  and 
therefore,  as  regards  the  said  defender,  dismisses  the  action ; 
bat,  in  the  circumstances  of  the  case,  finds  no  expenses  due,  and 
decerns. 

"  iVote.— 1.  As  to  the  first  finding  of  the  interlocutor,  there 
seems  to  be  no  real  question  between  the  parties,  and  it  is  at  all 
events  borne  out  by  the  case  of  Arbuckle,  and  others  of  that  class. 

"*  2.  The  second  finding  involves  matter  of  greater  difficulty, 
and  for  which  there  is  no  direct  precedent  But,  after  full  con- 
sideration, the  Lord  Ordinary  has  formed  a  clear  opinion  on  the 
subject 

"'  The  fundamental  doctrine  upon  which  the  eonstntctive  lia* 
bility  of  one  person  for  the  act  of  another  will  be  found  to  rest, 
involves  gener^y  an  application,  more  or  less  direct,  of  the 
msLnrnquifacitperalium  facit  per  se.  Accordingly,  the  more 
&miliar  and  proper  instances  oi  such  constructive  liability  oc- 
cur in  the  rdations  of  master  and  servant  or  principal  and  agent. 
And  in  such  cases  the  rationale  of  the  liability  is  plain ;  for  the 
servant  or  agent  only  doing  that  which,  but  for  the  delegated  ou- 
thority  derived  through  his  master  or  principal,  the  latter  must 
or  might  have  done  for  himself^  the  act  of  the  servant  or  agent 
comes  truly  to  be  regarded  as  equivalent  to  the  act  of  the  mas^ 
ter  or  principal,  and  so  draws  after  it  all  the  responsibilitiei 
which  would  natnrally  have  attached  to  such  master  or  princi- 
pal, if  acting  in  propria  persona, 

^  But  this  is  a  principle  which  cannot,  strictly  speaking,  be 
extended  to  the  case  of  a  party  whom  the  law  itfleUThaii  laid  under 
a  disability  to  perform  the  particular  function  out  of  which  lia- 
bility arises,  and  where  another  and  a  totally  distinct  party  haa 
been  declared  alone  competent  to  execute  the  duty.  For  in  this 
ease,  so  far  as  regards  the  act  to  be  performed,  there  is  no  dele- 
gation ofwttkoritg  firom  the  former  to  the  latter,  and  the  latter 
does  not  exeonte,  as  in  the  right  or  place  of  the  former,  a  duty 
which  it  properly  belonged  to  the  former  to  have  executed  for 
Umsdf ;  bvt,  on  the  cootrary,  acts  entirely  in  his  own  indepen- 
dent lidit,  and  as  the  recognixed  master  of  prooeedings  which 
fidl  wiydn  his  own  proper  uid  official  province. 

**  Ib  one  cIms  of  cases,  the  distinction  now  pointed  at  hat  not 


perhaps  been  carried  out  in  its  full  rigour ;  and  the  pursuer, 
availing  himself  of  this,  has  accordingly  rested  the  main  strength 
of  his  argument  upon  the  analogy  of  certain  decisions,  whereby 
a  private  party  who  employs  a  messenger,  or  other  l^al  ofloery 
in  the  execution  of  diligence,  &c.,  has  occasionally  been  sub- 
jected in  liability  for  the  consequences  of  irregularity  committed 
by  such  messenger  or  officer. 

**  It  may,  however,  be  questioned  whether  the  Court  have  not 
already  gone  sufficiently  far  in  suchan  extended  application  of  the 
principle  of  constructive  liability,  influenced,  it  may  be,  by  consi- 
derations of  expediency,  where  theact  to  be  performed,  originating 
as  it  did  in  the  vohntarg  employment  of  the  party,  was  at  the  same 
time  wholly  and  entirely  directed  to  his  own  uuUvidual  ends.  In 
such  a  case,  it  might  not  perhaps  be  going  much  out  of  the  way 
to  hold  the  impulsion  of  the  employer's  interest^  and  the  private 
benefit  thereby  sought  to  be  secured,  as  sufficient  to  attach  to  the 
whole  proceeding  the  character  of  his  proper  act.  But  be  this 
as  it  may,  the  Lord  Ordinary,  while  he  will  at  all  times  be  ready 
to  follow  the  authority  of  these  precedents,  where  he  finds  Uiem 
to  have  a  precise  appUcation,  cannot  help  thinking  that  it  de- 
serves serious  consideration  how  fiur  their  operation  should  be 
farther  extended,  on  the  strength  of  any  mere  supposed  analogies, 
to  other  cases  where  the  identity  is  not  so  clear. 

*'  In  the  present  question,  more  especially,  he  would  certainly 
hesitate  to  extend  their  authority  to  a  case  where  the  act  of 
employment  had  no  such  impulsion  of  private  interest,  and  did 
not  piurtake  in  the  same  sense  of  a  spontaneous  and  volmtarg  pro* 
eeeding ;  and  where,  on  the  contraiy,  the  effect  would  be  to  ex- 
tend the  responsibilities  of  a  public  officer,  acting  in  the  compul' 
sorg  and  unavoidable  discharge  of  his  public  duty,  and  solely  and 
exdusively  for  the  public  behoof,  without  any  other  moving  cause. 
To  do  so  would  be,  in  great  measure,  to  paralyjse  the  exerticma 
of  an  important  public  functionary,  and  thereby  operate  a  serious 
discouragement  to  the  public  service. 

"  But  fortunately  none  hf  the  authorities  have  as  yet  carried 
matters  this  length.  And  indeed,  there  would  be  almost  more 
plausibility  in  holding  the  8^^  answerable  for  the  ministerial 
acts  of  his  officers  than  in  subjecting  the  procurator-fiscaL  In 
England,  accordingly,  it  does  appear  that  the  law  looks  to  the 
Sheriff^  and  to  him  alone,  for  the  acts  of  his  ofilcers,  he  being 
identified  with  them  in  every  case,  even  to  the  eflfbct  of  being 
responsible  for  their  wilful  misconduct. or  deliberate  fraud.  The 

Srinciple  of  respondeat  superior  is,  in  such  case,  held  to  apply, 
lut*  there  is  no  room  for  extending  such  a  principle  to  the  case 
of  a  Scots  procurator-fiscal.  The  sherifiT-offlcer  is  no  subordinate 
in  the  procurator-fiscal*s  department  The  act  of  the  ofiSoer  is 
not,  even  delegatione,  the  act  of  the  fiscal.  It  is  an  act  peculiarly 
the  officer's  own,  in  the  discharge  of  his  proper  official  duty ;  and 
in  this  the  procurator-fiscal  is  no  more  his  superior  officer  than 
he  is  his  proper  principal  or  master.  The  authority  which  the 
officer  obeys  is,  in  truth,  the  wiurant  of  the  law  itself  as  em- 
bodied in  the  SherifiTs  deliverance,  and  the  procurator-fiscal  is 
no*  otherwise  connected  with  it  than  as  the  hand  through  which 
it  goes,  in  passing  fh>m  one  distinct  department  of  the  public 
service  to  another. 

*'  In  the  absence  of  any  direct  Scots  authority,  the  defender  has 
resorted  for  collateral  lights  to  the  sister  country,  and  not  un- 
naturally, seeing  the  law  of  both  countries  as  regards  this  de- 
scription of  question  rests  substantially  on  the  same  basis  of 
Srinciple.  The  Lord  Ordinary  may  notice  one  or  two  additional 
lustrations.  For  example,  there  is  the  case  of  Milligan,  12 
AdoU  and  Ellis,  737,  where  a  butcher,  having  emplcnred  a  Uc^ised 
drover  10  drive  home  some  bullocks  firom  Smithneld  market, 
and  the  drover  having  employed  for  the  purpose  a  servant  of  his 
own,  through  whose  n^igence  a  buUock  ii^ured  the  plaintiff's 
property,  it  was  held  that  the  butcher  was  not  liable,  as  having 
merely  *  employed  another  who  is  recognized  by  the  law  as  exer* 
cising  a  distinct  calling,*  Again,  in  Quarman,  6  M.  and  Wels., 
499,  the  owner  of  a  carriage  having  hired  horses  firom  a  stabler, 
and  the  latter  having  also  provided  the  driver,  through  whose 
negligence  an  injury  was  inflicted,  it  was  held  that  the  owner  cf 
the  carriage,  though  employer  in  the  first  instance,  was  not  Uahte, 
and  that  recourse  must  be  had  against  the  stabler  as  the  party 
alone  responsible  for  misconduct  wiAim  his  own  province.  So,  in 
l^e  case  of  a  pilot — as  to  which,  by  a  recent  decision,  it  appears 
to  be  settled — and  this  *  upon  the  general  principles  of  reason 
and  justice,  and  independently  of  the  express  provisions  of  the 
statute,'  (6  Geo.  iv.  c.   125,  sec  55\ — *■  that  the  compuiao/i^ 


taking  of  a  pilot  does,  on  general  principles,  release  the  person  so 
fhim  under  compulsion  from  aU  responsibility  fiar  his  acts^* 
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the  distinction  being,  that  where  there  i»  nfl  compnhtioH  to  exn- 
ploy  sUL'h  ail  officer^  the  pilot,  being  employed  voUnfarifyt  aod 
oti  the  tnori?  motion  of  the  shipmaittcr  for  hts  own  fpiidMice,  h 
to  be  r^r^tded  as  a  propter  scrvtiHt ;  but  that,  whon  fhrrpd  ir^ion 
lAe  mu^ief  bj  ttie  roqtiirottieiit  of  Bome  local  jx^guiatiott^  (be  it 
itiitutorj  or  otherwise)  he  i&  not  a  servant,  but  is  in  truth 
superior  in  liiis  own  distinut  d^'purtment,  and  as  such  atiperAedei 
the  ma^tf^r,  and  so  for  the  time  releases  him  from  respmsi- 
bilitj.— fBhee*8  Abbot  on  Sliippin^^T  P-  20^,  citing  J)r  Lushing:- 
ton'e  jufifj:mont  in  the  ease  of  the  Maria.) 

"  In  ft  woni,  the  Lord  <.)rdiiiary  aiiopts  (tnplieitly  the  iloctrino 
liLtd  down  by  llie  learned  Judge  in  the  ca^o  just  cited,  as  apphc- 
ablc,  not  lef^s  to  the  case  of  a  procurator-fiscal,  corapollcd  in  the 
discharge  of  his  duty  to  employ  a  sherilf-ofilcer,  than  to  the  case 
of  a  party  eompul^oriiy  employing  a  pilot.  *  What  ia  the 
g<euera]  prineiple^^  askj  Dr  Lushinf^ou,  *  on  wMch  one  man  is 
reffponsible  for  the  actji  of  another  ?  lie  ia  answerable  for  in- 
jury doue  to  Btnotlier  within  the  ecope  of  his  ernploynicnl,  be^ 
CQuae  he  electa  hlmT  and  the  act  ia  voluntary,  liat  wfi^re  <r  nitttt 
ifi  comprltfA  tQ  rtnph}^  iiitwf/ifr,  the,  wfiofe  prineijde  on  which  U<ihilittf 
dtptndx  fntirtlg  fiiih*  This  dfjctrine^  in  rig«*ur,  would  perhapa 
apply  eren  to  the  case  ot  a  pnmite  pfiftif  who  is  oblijiTed,  in  the 
execution  of  leji^al  dihgenee,  to  reaort  to  one  of  the  rt^iilur 
offleers*  whom  tht*  law  holds  alone  competent  with  reference  to 
such  au  art  us  htptitum.  Btitn,  at  all  ercnti!^  it  ia  o  fmtiori  ap- 
plicable lo  the  ease  of  n  public  Ja/ictionartf^  such  as  tho  pro- 
curator-fiscAl  in  the  preheat  ctae* 

''  In  conclusion,  and  a«  in  all  pojnta  appUcable  to  the  pi^eient 
ease,  the  Lord  Ordinary  implicitly  odoptfl  the  wordi  of  Mr  Jui- 
ticE  StGrj^  (^o.w  of  Agency,  p,  284); — *  Where  persons  are  act- 
tug  as  pvihlk  apt!ftiSj  they  are  rcflpongible  only  for  their  own 
misfbaaanees  and  negligences,  and  miftir  tht  mi^jhtsaHt^g  and 
mrfBfftmceg  of  those  who  art  tmffl'^yid  itn(mr  them  t  if  they  have  em- 
ploy e^J  persons  of  snitjiblo  skill  and  ability,  and  have  not  <xh 
operated  in  ot  authorized  the  wron^.  For  if  tlie  doctrine  respon- 
mai  av^erior  wbi«  applied  to  such  sondes,  i*  ttroufd  operate  as  a 
Mmiovu  ^mxvmtgeimnl  io  fHfrsom  who  perform  public  funciioit^f 
many  of  wliich  are  rendered  graluitonsly,  and  all  of  which  are 
important  to  the  public  iaierest*  In  tliis  respect  their  ca^e  is 
distinguished  ftwm  that  of  persona  aetlngfur  timr  own  btnfjii^  or 
emptotpmf)  otlitnfor  their  own  benefit* 

♦*  A«  regju*da  the  tliirtl  finding^  the  Lord  Ordinairy  has  hold 
hhn<!elf  entitled  to  n»snme  that  the  puriiuer  meana  to  ralae  tio 
special  case  in  regard  to  the  warrant  ofcoiHmkm^t. 

"  i^iS.^-Sinee  preparing  tht?  abovo  jud^otint,  the  Lord  Ordi- 
nary has  oljiicrved  in  a  number  of  Adolphus  and  Illlis's  Re- 
ports, ju*t  publiihcd,  a  csise  (Murtin  i\  Teniperlay^  4  AdoL  and 
Ellis,  New  Boriea.  298,)  whicli,  while  it  expressly  recognizes 
and  confirms  the  principle  on  which  Milligan  and  Quarman 
(xifpra)  were  decided^  apj*eara  in  some  degree  to  qualify  and  re- 
atrict  the  applicAtloo  of  Dr  Lughini^ton's  judgment  in  the  case 
of  the  Maria,  It  is  sufflcjent  to  call  the  attention  of  the  parties 
to  the  matter.  But,  so  far  aa  the  I^rd  Ordinary  can  st^,  there 
M  nothing  to  shake,  in  ita  substance,  the  general  aounElness  of 
thi!  prifiriphs  which  he  hoi  above  attempted  to  deduce  trom  tlio 
whole  authoritiej.  And,  as  legfards  the  particular  queatiou  ia- 
▼olred  iu  the  case  of  Martin  itself*  there  really  seems  to  have 
been  no  room  for  diMeulty-  For  tliere  the  owner  of  the  barge^ 
though  compelltid  by  ihi}* \Vttt6rtntin*4  Att  to  employ  one  or  more 
JWomen  in  the  navigation  of  bttTeamli  was  still  the  miconttoikd 
masttr  of  these  parties,  after  they  were  so  employed  by  hhn,  and 
while  they  contiimeti  in  hi^  employment :  and  the  statute  im*- 
cordingiy,  in  one  of  its  sections,  es press ly  dcHignatea  t!iem  as 
*  hhi  sr^rpuHtM*  (jf  course,  Mn^  hix  sfrvmits,  and  acting  entirely 
umhr  hiH  rommftnd  find  amtrol^  there  could  be  no  doubt  (niwnthe 
ordinary  application  of  the  principle  of  const  rue  ti^'e  liability) 
tliat  ho  was  hahle  for  their  n(>|)fIocts. 

"  The  Lord  Ordinary  miiy  jnst  ad<l,  in  order  to  prevent  misjip* 
prehension,  that  in  finihng  no  expenses  due^  he  has  not  bt.<'n  actu- 
ated by  a  notion  that  the  Haenl  was  in  any  respect  to  blame.  No 
such  personal  imputation  was  cast  upon  1dm  by  the  pursuer — 
the  case  bein^  treated  purely  on  its  legal  principles.  The  Lord 
Ordinaty^  considering  the  novelty  and  importance  of  tho  que^ 
tion,  merely  thought  it  was  not  a  case  for  exi>enees  on  either 
side.  He  doubts  not  tliat*  on  due  representation^  the  fiscal  will 
Und  no  dlMctilty  tn  obtaining  his  pecuniary  itidemnity  fri>m  the 
proper  quttrter." 

TliC  pursuer  r**c!iiimed*  He  stated  at  the  bar  tlmt 
Ut  did  not  tner  that  Taylor  had  given  special  iii^ti^uc* 


tions  that  the  punstier  should  be  confined  in  iht  Iniik 
safe. 

At  ad  vising  J 

Lord  Ja§t ice- CkrL — The  first  flndiuf  in  the  interfoeiUff  fl 
the  Jjord  Ordinary  woi^  not  impugned  in  the  argument  addnM 
to  us,  and  is  founded  on  clear  and  ind  Imputable  law, 

Tlie  Seconal  finding  in  both  its  branches,  and  particikrij  ft^jft 
the  temia  and  t'stpnosgicmi  employed,  raisea  a  very  graft!  od 
important  question  of  omstitutional  law.  Upon  the  psmiL 
dsx: trine  containetl  in  this  pirt  of  the  interlocutor,  as  it^«l  Ijf 
the  Lonl  Ordinary,  I  wish  to  express  no  opinion  wlnt^^w*  I 
am  desirous  to  be  understood  neither  to  intiinatt*  di«veiit  uort? 
express  eoncurreuccv  ns  I  am  elearty  of  opiidun  thtt  tlii»  nii 
may  be  satisfactorily  and  more  usefully  dt^cidcd  npoa  thtfN^ 
factH  set  forth  in  the  summons,  aa  that  sumtnati*  wMinMri 
and  explained  at  the  bar. 

It  is  better,  thercfi>rii,  to  leave  the  general  dnc trine  paftrtj 
open,  to  be  maintained  when  necessary  in  any  other  cam,  if  of 
one  shall  ever  mise  for  the  decision  of  wluch  it  beoootetoHa' 
tiaL 

It  was  distinctly  admitted  to  us  by  Mr  Crawlbrd.  that,  ioIt 
the  general  expressions  in  the  summonSi  iii  which  it  ia  tisM 
that  the  other  defenders,  the  officers  and  their  assistantfidHr 
*^  under  tlie  employment  of  the  said  Harry  Munro  fi^far 
forced  the  pursuer/ with  other  prisoners,  into  the  ^tne  dtiohii 
or  ss^  of  the  bank,  and  confined  them  therein  the  ctiiel  ■! 
oppressive  manner  alleged  in  the  Bumrnoni,  he  did  not  kml 
to  prove  that  the  defender,  the  procurator-fiscal,  liad  gitm  mf 
direction  whatever  to  use  the  bank  safe  as  a  place  of  cartOnfr- 
ment,  but  only  that  he  hiul  desired  that  tlie  priaani*rs  flir>ul»l  h 
brought  to  and  detained  until  morning  in  the  bank  <f^.x^  u  i 
place  of  safe  cust^xly ;  in  which  office^  the  summonj  stAU-^^  Lbot 
were  two  sufficient  and  suitable  and  strong  rooms,  perH'cUyx- 
c ore,  and  well  adapted  for  the  purjiose,  Indeod,  Uev^msd 
that  it  would  appear  that  the  procurator-fiscal  knew  notb^^^ 
the  outrage  complained  of  until  after  it  was  over.  This  adiib 
sion  or  rt^strictionof  thcsammon*exdudea,inthe 
set  forth  by  the  pursuer,  the  liability  of  the  defi^nder  &r 
occurred  I  during  the  night  Upon  the  atatein^t  ao 
it  iii  quite  clear  that  the  wrong  compUIned  of  (aa8cnw%lt 
present  that  it  occurred)  was  an  act  of  intllvidiiu  csnMl^ai 
the  part  of  the  officers— a  strangle,  wanton,  wad  Ttolent  mtstfi 
by  them  as  individnab,  perpetrated  (astumittg  tbM  it  coennii 
at  all)  in  ih-j  middle  of  the  nighty  against  uic  Jccitnwwi  rf 
which  no  precautions  could  be  required,  as  no  one  cduMfoRltt 
the  possibility  of  Buch  an  outrage, 

Tlie  eaye  shews  that  no  view  of  the  procurator-fiieiri  da^? 
could  impose  on  bira  Ihe  necessity  or  obligation  of  fiTiuf  »• 
stnictions  not  to  commit  an  outrage,  tlie  posaitrility  of  ^m 
could  not  enter  into  the  contemplation  of  any  leasanaJbte  stfa 
Indeed^  biid  the  procurator-fiscal,  at  a  period  of  allt^  aa^ 
meet,  such  as  that  stated  in  the  summons,  alter  a  riot  loddK 
fOPCement,  so  exercised  his  ingijnuity  as  to  contempliti  ft* 
stone  eafe  o*a  place  of  custody,  and  given  theotEeenordctioi 
to  put  them  into  it,  it  might  have  been  a  verj"  fiiir  qoesiiaa  m 
the  facta,  whether  such  an  imnecesaarv  and  ain^^ular  order  !• 
not  meant  to  be  understood  as  a  broad  hint  to  put  them  tti«t 

The  wrong  complained  of  ia  now  brought  to  this,— Df>l  ttat 
in  acting  on  the  instructions  allegetl  to  be  given,  or  in  tht  it 
cution  of  the  warrant  and  detetition  of  the  pTJ«oner»i  at  Urt^ 
and  intendad  by  the  prfx^iifator-ti ileal,  any  wrong  cotllii  <tij 
occur ;  hut—tkm>  otlter  the  prisonena  were  eeetiSd,  the  oft» 
committed  na  act  of  cruelty  ns  uncalle<l  for  and  mimiiiiiiy(< 
the  smmmoni  myw),  for  the  safe  <mstody  of  tlie  ptiiciiKf%  i»  0 
wa«  barbarous  in  itself  | — and  what  the  pnTsucr  etrnteoM  ^^ 
that  the  procurator-fiscal  shall  be  liable,  because  he  did  m$^ 
eiaUy  prohibit  an  unforeseen  and  extraordinary  lEkdividMil  ^ 
riige,  originatmg  in  the  wanton  violence  iff  the'ofBeers^anllM 
he  is  in  law  responsible  for  every  act,  even  of  aut^  unfiiii^ 
violence,  which  the  officers  may  commit,  if  not  «ped«lfyp* 
hibited  by  him  beforehand.  I  ihink,  when  brought  to  tUi^ 
position^  the  case  a^n^t  the  procurator*6scal  is  qititircin^ 
gant,  on  the  strictest  view  of  his  duty,  which  llw  pm  • 
serious  regard  due  to  the  personal  liberty  of  Urn  sniM* 
suggest*  _ 

There  is,  then,  a  plain  ground  for  holding  that  mi  wji'^ 
cuse  hat  been  statefl  which  can  subj^t  th«  iktaite  ia  tPj^ 
sibility.  On  the  pursuer's  own  aliewTiti  HhemmMmift^^^ 
an  outrage  of  pemooAl  iSM^ili^sflii^ 
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comoiitted  by  the  officers,  (assuming  the  fiicts,)  as  oompletely 
origiimting  in  their  personal  feelings  and  individual  abuse  of  the 
power  which  circamstances  gave  them,  as  if  they  had  taken  up 
pistols  and  shot  the  party  of  prisoners  after  they  were  all  duly 
apprehended,— a  case  in  which  the  fiscal  surely  could  not  be 
IJAble  in  assythment. 

Any  difficulty  which  the  cose  at  first  presented  arose  from  the 
iatroducUon  of  the  various  analogies  derived  from  the  relation  of 
master  and  servant,  owners  employing  pilots  and  the  like,  which 
bare  been  so  largely  discussed  in  this  case. 

I  beg  to  say,  that  no  valuable  aid  or  sound  fuid  safe  rules  can 
be  drawn  on  either  side  from  such  cases,  in  considering  the  re- 
sponsibility on  the  one  hand,  and  the  protection  or  privilege  on 
the  other,  of  the  procurator-fiscal  in  the  exercise  of  Ids  duties 
IS  procurator  for  the  public  interest.  The  distinctions  between 
the  case  of  the  procurator-fiscal  and  the  classes  of  cases  referred 
to  in  this  discussion  arc  numerous,  fundamental  and  insuper- 
able, and  utter  confusion  would  arise  firom  applying  tlio  doctrines 
laid  down  in  these  cases  either  to  the  responsibility  or  to  the 
protection  belonging  to  the  office  of  fiscal  Such  doctrines  were 
never  stated  with  reference  to  the  case  of  a  public  prosecutor, 
or  ia  the  contemplation  of  being  so  applied.  In  England  there 
is  no  such  officer — for  even  the  Attorney-General's  situation  is 
quite  different.  And  in  the  English  law,  therefore,  the  rules 
necessarily  applicable  to  such  a  distinct  subject  as  the  responsi- 
bility of  those  acting  in  the  office  of  public  prosecutor,  cannot 
have  a  place— at  least  not  in  such  a  form  as  to  be  of  use  to  us. 
Some  of  these  analogies  would  entail  £eir  greater  responsibility 
—indeed  responsibility  of  a  difierent  kind  from  any  that  attaches 
bj  the  law  of  Scotland  to  his  office,  or  can  be  attached  to  such 
an  office  consistently  with  its  objects  and  the  interests  of  the 
pohlic  And  some  of  the  analogies  would  give  him  a  degree  of 
protection  and  irresponsibility,  which  cannot  be  pleaded  incases 
where  the  personal  liberty  of  the  subject  is  an  element  which 
must  be  attended  to  in  the  discharge  of  public  duty,  and  in  the 
exercise  of  the  discretion  which  that  duty  implies.  I  do  not 
wish  to  discuss  the  extent  either  of  the  fiscal's  responsibility  or 
protection  as  aa  abstract  question,  or  in  any  degree  to  express 
an  opinion  as  to  the  geneiul  doctrine  stated  in  the  interlocutor. 
It  in  necessary,  however,  to  state  as  I  have  done,  that  in  deciding 
this  case  I  cannot  proceed  on  any  of  the  analogies  pleaded  on 
cither  side,  from  the  classes  of  cases  as  to  the  relations  of  ordi- 
u^n  employers  and  their  servants  or  assistants. 

Lord  Afedwtpi, — In  considering  the  important  question  hero 
submitted  to  our  review,  we  must  carefUlJy  attend  to  the  charge 
or  subject  of  complaint  brought  against  the  defender,  the  pro- 
curator-fiscal, to  see  if  the  summons  afibrds  a  relevant  ground 
of  action  against  him.  Now,  it  is  not  charged  against  him  as  a 
wrong  that  he,  the  procurator-fiscal,  the  public  officer  in  the 
county,  whose  duty  it  was  to  investigate  alleged  ofiences  against 
the  public  peace,  applied  for,  and  obtained  a  warrant  to  appre- 
bend  the  pursuer ;— it  is  not  charged  against  him  that  he  put 
this  warrant  into  execution  by  giving  it  into  the  hands  of  a 
sheriff-officer  for  that  purpose ;  I  shall  notice  afterwards  what 
ia  said  of  the  selection  of  concurrents  for  the  officer — ^it  is  not 
charged  aa  a  wrong  that  this  warrant  was  executed  during  the 
night,  or  that  the  pursuer  was  brought  to  Invergorden,  to  a 
place  of  security  which  had  been  used  as  a  bank  office,  by  the 
sheriff-officers  assisted  by  a  party  of  military ; — it  is  not  chai-ged 
against  him  that  the  pursuer  wa3  at  an  untimeous  hour 
taken  before  the  Sheriff  for  examination ; — but  it  is  charged 
against  him  that,  instead  of  confining  the  pursuer  in  one  or  other 
of  the  rooms  of  this  house,  alleged  to  be  secure  places  of  custody, 
the  parties  who  apprehended  him  and  had  him  in  charge,  *'  act- 
ing under  1^  employment  of  the  defender,  thrust  the  pursuer 
illegally,  oppresnvely,  cruelly,  and  maliciously,  into  a  small 
stone  chamber,  which  was  utterly  unfit  for  the  confinement 
even  of  a  single  human  being  ;**  notwithstanding  of  which  he 
was  shut  in  with  five  others,  and  kept  there  for  six  and  a  half 
hours  till  he  was  examined  by  the  Sheriff.  It  is  not  then  for  the 
detention  daring  the  night,  but  for  the  detention  in  the  unsuit* 
able  place,  for  which  the  defender  is  sought  to  be  made  respon- 
sible. Now,  it  was  distinctly  admitted  from  tlie  bar  that  the 
pursuer  tlfiem  not  allege  that  any  special  instructions  were  given 
by  the  defender  as  to  confinement  of  the  pursuer  in  this  place ; 
and  he  fimnda  his  daim  of  indemnification  for  the  wrong  he 
comfdaina  of  on  the  ciicamstance  merely  that  this  detention 
was  the  act  of  the  officers  acting  under  the  employment  of  the 
dcfendoTt  wittun  the  scope  of  that  employment,  and  in  fruther- 
ance  of  ttie  object  entrusted  to  them.    As  the  pleadings  of  the 


Eursuer  have  not  gone  beyond  his  summons,  no  distinct  pAea  in 
iw  has  therefore  been  set  forth  b^  him ;  but,  as  stated  in  Ma 
minute  of  debate,  p.  3,  and  explamed  at  the  bar,  the  i^ea  is, 
that  without  necessity  or  excuse,  being  illegally  subjected  to  a 
cruel  confinement  by  the  officers  in  the  course  of  executing  the 
warrant  which  the  defender  put  into  their  hands,  and  though 
not  done  in  his  presence,  nor  by  his  instructions,  was  done  at 
Invergorden,  where  the  defender  personally  was,  he  must  be  re- 
sponsible. Now,  whatever  might  be  the  consequence  of  a  pri- 
vate party,  for  his  own  individual  advantage,  giving  a  warrant 
of  any  kind  as  diligence  against  the  proper^,  still  more  if  affect- 
ing the  personal  liberty  of  a  debtor,  where  an  illegality  is  com-, 
mitted  by  the  messenger  in  the  execution  of  it,  we  must  re-, 
member  that  the  procurator-fiscal  is  a  public  officer  with  au 
important  public  duty  to  discharge  in  the  prosecution  of  crimi-. 
nals,  and  for  this  purpose  bound  to  secure  their  persons  for 
trial ;  and  that  he  is  thus  far  protected  in  this  branch  of  hia 
duty  that  he  cannot  be  nuide  responsible  even  for  an  ui^Justi 
that  is,  an  unfounded  accusation  and  apprehension  and  deten* 
tion,  unless  it  con  be  shewn  that  his  conduct  was  malicious. 
Then,  as  to  any  wrong  committed  in  the  offender's  detentioa 
after  apprehension  and  before  examination,  it  not  being  all^^ed 
that  any  improper  delay  has  taken  place  in  bringing  the  aor 
,  cused  before  a  magistrate  for  examination,  it  must  be  recollect- 
ed that  it  is  no  part  of  the  procurator-fiscol's  duty  to  apprehend 
the  delinquent — he  cannot  do  so  with  hb  own  hand — he  would 
not  be  entitled  to  do  so,  unless  under  the  call  which  every  man 
has  to  do  tliis  if  he  saw  the  crime  committed,  and  could  lay 
bands  on  the  offender  ^/^ra»te  delicto;  but  there  ore  special 
officers  of  the  law  appointed  for  this  purpose,  messengers-at  •arms 
or  sheriff- officers,  whose  duty  it  is  to  execute  the  warrants  in. 
criminal  cases,  applied  for  and  obtained  by  the  procurator- fiscal 
on  behalf  of  the  public  These  ofikers  are  presumed  to  under- 
stand their  duty — the  law  so  accounts  of  them.  The  pnxmra- 
tor-fiscal  must  employ  them,  and  is  entitled  to  rely  on  their 
knowledge  and  discretion,  and  that  they  will  execute  the  war- 
rant of  apprehension  entrusted  to  them  in  a  legal  manner.  I 
do  not  bold  that,  although  the  procurator-fiscal  was  at  Inver-. 
gordon  at  the  time,  and  might  have  expected  the  pursuer  to  be> 
brought  there  during  the  night,  so  that  he  would  require  to  be 
detained  till  it  was  a  fit  time  for  the  Sheriff  to  examine  him  inr 
the  morning,  it  was  his  duty  to  be  upon  the  spot  when  the 
prisoner  was  brought  in,  or  to  give  any  instructions  to  the 
officers  as  to  the  mode  of  his  detention ;  and  I  must  own  it 
strikes  me  that  the  more  unfit  this  stone  chamber  was  for  the 
detention  of  a  supposed  offender,  and  the  more  secure  the  other 
two  rooms  were  for  such  a  purpose,  this  just  mokes  it  the  more 
improbable  that  it  would  enter  into  the  defender's  imagination, 
to  be  necessary  to  warn  the  officers  against  putting  the  prisonera 
in  there.  The  summons  distinctly  charges  this  as  an  illegal, 
oppressive,  and  malicious  act  against  the  officers  alone.  The 
culpability  is  directly  charged  against  them,  and  not  against 
their  employer ;  and  it  is  such  a  wrong  as  I  think  must  be  borne 
by  the  wrongdoer,  and  not  by  the  public  officer  who  employed 
him  to  do  lawfully  what  it  appears  he  executed  irregularly,  in 
his  peculiar  department  of  piiUilic  duty  also,  with  which  the 
other  has  no  interference.  No  doubt  the  procurator-fiscal  might 
mi^e  himself  responsible,  by  giving  the  officer  special  instruc- 
tions, and  if  these  involved  irregularity  or  illegality,  he  must  be 
answerable ;  but  I  think  he  incurs  no  such  risk  if  he  employs 
the  accredited  officers,  not  alleged  to  be  incompetent  or  unskil- 
ful, and  gives  them  no  other  instructions  than,  to  execute  the 
warrant  I  know  of  no  direct  authcHity  in  our  law  upon  this 
point.  The  opinion  I  have  formed  is,  upon  general  pnnciples, 
applicable  I  think  to  a  just  estimate  of  the  procnrator-fiscal's 
duties  and  powers,  and  the  necessity  of  not  laying  upon  him 
any  higher  responsibility  than  for  his  own  acts  in  his  own  de- 
partment of  duty,  leaving  with  another  set  of  public  officers 
their  peculiar  duty  and  peculiar  responsibility  if  they  act  ille- 
gally. And  I  think  the  absence  of  authority  leads  to  w  OQnclu<i 
sion  that  no  such  responsibility  has  been  held  to  attach  to  a  pro? 
curator- fiscal,  but  for  his  own  act  or  the  acting  under  his  special 
instructions, — as  it  can  scarcely  be  supposed  that  im^ularities  of 
this  kind  have  not  occurred  before  m  the  execution  of  such 
warrants.  As  to  the  employment  by  the  procurator-fiscal  of 
messengers-at-arms,  in  addition  to  the  officers  of  his  Court,  I 
think  no  inaccuracy  has  been  committed  here,  nor  illegality 
involving  personal  responsibility.  A  messenger-at-arms  is  on 
officer  of  a  higher  character  than  a  sheriff-officer,  with  more 
presumed  knowledge  of  his  ^lu^^c^flzg^fBy'^lWjtJ^lC 
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eonaid<>nite  m  the  execution  of  such  a  wrLirftnt.  Whether  they 
are  to  be  viewed  a^  CDticum^nta  with  the  HherifT-offlcer,  or  as 
prindpala,  theyaix*  stlQ  public  offlceri  of  th^kir,  hereempbyed 
to  execute  their  appropriate  duty^  And  must  be  responsible  for 
their  own  wroivjf,  if  any  aueh  haa  oecurtTeil.  It  is  true  this  is 
not  a  mere  case  of  diligencje  against  the  Roods  of  a  debtor,  but 
one  where  the  personal  liberty  of  the  subject  is  concerned.  Thii 
BO  doubt  calls  for  a  careful  inquiry  iuto  the  drcunasiaaceB  com* 

Coined  of  as  illegal,  and  aniple  ludemtufieation  if  any  illegniity 
been  oontniltted  in  the  i detention  \  hut  I  do  not  approhend 
that  the  eircum stance  that  personal  liberty  i9  involved  can 
change  the  character  of  the  ofVence,  and  that  that  circutn stance 
alone  will  miike  the  procurator-fiscal,  ai  employer,  who  would 
not  otherwise  be  liable,  responsible  for  the  wrong  of  the  officer 
employed  by  him,  who  i a  acting  on  hti  own  official  responsibility^ 
and  in  his  own  department  of  duty^  totally  dutipct  from  that  of 
the  prociifator*fl3ca!,  who  could  not  execute  it  himself.  That 
persoiijil  liberty  is  concerned  will  agj^nivate  the  wroofr  and  in- 
fiame  the  damapea,  but  it  will  not  create  the  re«ponaibilityi  nop 
push  it  beyond  the  immediate  actors  in  such  a  case  as  this*  I 
am,  therefore,  for  adhering  substantially  to  the  interlocutor, 
although  I  am  not  inclined  to  afilnn  eveiy  position  in  it  or  in 
the  note. 

Lord  Af{incrfiff\—l  am  of  opinion  that  the  interlocutor  is  right. 
In  so  far  AS  it  sustains  the  objections  to  the  relevancy  of  the  ac- 
tion, and  dLs misses  It.  All  the  findings  of  the  interlocutor  an) 
not  necessary  to  the  particular  ease  before  us ;  and  tbougli,  as 
at  present  advUud,  I  in  general  concur  in  the  views  of  the  Lord 
Ordinary,  I  do  not  object  to  the  terms  of  the  judgment  1x4 ng 
varied  in  the  way  proposeiL  I  certainly  tlunk  tliat  a  publia 
officer  like  the  procurator- fiscal  is  not  in  j^eneral  answerable  for 
the  conduct  of  a  re^mlar  messenger  or  sheriff- officer,  to  whom 
he  may  entrust  tha  execution  of  a  warrant  U^s.\[  in  itself,  and 
legally  obtained.  He  may  indeed  render  lum-  IT  liiihlc  by  giv- 
ing special  instructions ;  and  perhaps  ca>vs  in  ly  exir^t  in  which, 
|h>m  their  peculiar  circumstances,  it  may  bu  his  duty  to  give 
particular  instructions.  But  how  far  be  cotdd  be  made  liable 
ctvilly  in  an  action  of  damag^cs  for  not  having  given  such  spe- 
cial instructions,  I  shall  give  no  opinion  until  such  a  case  shall 
be  presented  before  me.  In  tho  mean  time^  I  am  perfectly  ct^ir 
that  there  is  no  such  case  libelled  or  condescended  on  here. 
And  finding  no  such  ease  in  the  record,  I  am  of  opinion  t!iat 
the  relation  between  the  procaralorithcai  &h  G/ie  puUk  officer^  and 
the  itii^sengert  or  afmrijf-o^ersj  whose  duty  It  is,  as  separate 
ptthlic  a0cerx,  to  exccote  the  warrants  of  the  magistrates^  is 
essentially  different  from  that  which  exists  between  a  private 
individual  and  his  ^^rvant ;  and^  therefore,  I  lay  aside  all  the 
law  referred  todenve<l  from  that  relation  of  master  and  servant, 
AS  either  inapplicable  or  unnecessary  to  the  casG.  For  this  rea- 
son^ I  think  the  geparatim  finding  In  the  interlocutor  of  doubtful 
accuracy^  having  doubt  whether  the  law  there  stat^xl  with  refer- 
ence to  the  case  of  master  and  ienmnt  is  correct,  though  it  may 
be  perfectly  sound  in  reference  to  the  case  of  the  procurator- 
fiscal  and  the  executive  officers,  I  do  not  think  it  necessary , 
after  what  has  been  said,  to  go  deex>er  into  the  case,  aa  we  are 
unanimous  in  pronouncing  the  interlocutor  proposed.  It  seems 
only  necessary  farther  t4>  say,  that  I  cannot  think  that  the  ques- 
tion with  the  procurator- fiscal  is  at  all  the  same  with  any  simi- 
lar question  with  a  private,  purfjf  employing  a  mesAenfrer  to  exe- 
cute dUigenoe.    I  think  the  cases  essentially  different 

Lord  Vm:Miirn. — ^This  interlocutor  sanctions  some  principles 
whieli  are  questionable  and  unnecessary,  and  therefore  it  can- 
not be  all  affirmed.  Indeed,  it  is  very  rarely  that  a  judgment 
can  be  adhered  to,  simply  anil  absolutely,  which,  instead  of 
merely  deciding  the  cause,  and  leaving  the  grounds  to  be  ex-- 
plakx^  separately,  ii  framed,  like  the  one  before*  us,  on  the 
plan  of  incorpormting  the  reasons  and  consequently  the  facts 
and  the  legal  principles^  into  the  bo<ly  of  the  judfifment  itself* 
But  though  there  be  fragments  of  this  inierlrjcutor  which  we 
cannot  and  need  not  sanction,  £  am  of  opinion  that  in  substance 
it  is  sound. 

It  is  admitted  that  the  defender  interfered  folcly  at  procura- 
tor fisctd — that  iSj  as  a  puhtir  o^ctir,  acting  for  the  pmlk  infirm 
e$t;  and  that,  in  appi}fin(f  for  t!ie  warrant,  and  in  putting  it  into 
lAd  Aaniis  of  a  shtrijf-oj^er  for  exem^ton,  his  conduct  was  quite 
correct.  It  is  asserted  that  he  gave  dlroctions  to  the  officer  to 
take  the  pursuer,  when  apprehended^  to  the  house  at  Invergor- 
den;  and  since  it  is  so  stated,  I  atsAume  this  to  be  the  fact.  It 
is  not  said  lo  have  been  improper.  And  it  was  explained  pmnt^ 
«dly  by  the  ooimed  Ibr  the  pursuer  at  the  bar,  tl^t  thou^i  tho 


words  in  the  summons  ("  achn^  under  (he  eB^ymojf  «f  tht  de^ 
fender")  might  be  ambiguous^  it  was  not  meant  to  be  itid  tint 
any  instructions  were  given  by  the  defender  to  put  th^  panm 
into  what  has  been  called  the  nqfe.  Nor  can  it  be  said  that  ott 
of  these  implied  the  other.  For  it  is  admitted  that  the  boon 
contained  two  rooms,  wliich  were  not  only  comhrtaJAt^  tel 
^^  strongly  lecnred  by  iron  bars  ;''  and  there  is  nottdiig  miii* 
tollable  in  holding,  especially  in  the  absence  of  any  oppoin 
averment,  that  the  defender  might  intend  the  cuitoiiy  to  be  tq 
one  of  these  apartments.  Accordinglyf  the  summoQ»  tonte 
the  insertion  into  the  safe  ai  a  distinct  and  separate  pnoBflfi^ 
and  by  the  Oj^ccrs  aionc* 

Now,  I  have  no  idea  how  an  action  of  damages  can  lie  s^jiiMt 
a  public  officer,  unless  some  breach  or  niiglect  of  duty,  setiil 
or  constructive,  be  laid  to  Ins  charge-  But  there  ii  ij&  hrtatt 
or  neglect  charged  against  the  defender  whatever.  Tbeonlj 
thing  said  to  have  been  done  wrong  was  the  conflnement  in  iM 
safe;  and  this  it  is  admitted  was  not  done,  or  ofde^tubt 
done,  by  the  defender. 

It  WSJ  maintained,  or  rather  anggeflted,  that  the  defender  m 
failed  in  not  giviatj  proper  itutructiam  to  the  olDicer  TotMi 
tht^ne  are  two  good  answers.  Fitit^  No  such  lailurs  is  set  M^ 
or  even  aJluded  to,  in  the  summons.  Sec&nd^  Giving  spectilli> 
9 tractions,  by  which  I  mean  any  other  instmctioas  than  VaaM* 
cute  tlie  warrant,  is  no  necesaary  part  of  a  procnrtlor-flieift 
duty.  On  the  contrary,  it  would  ofk'n  bo  highly  dangifTum  If  It 
were  to  attempt  to  regiilate  the  officer,  in  uoknowa  dnrom* 
stances,  by  hypothetical  directions.  The  Uw  reiies  m  thi 
officer.  The  aecmer  is  not  the  party  by  whose  orders  the  &•!• 
ment  of  the  accused  can  always  be  safely  controlled,  llusi 
may  perhaps  be  occn^jons  on  which  it  may  be  proper  for  i  Sb- 
rltr,  and  even  for  a  procurator-liscat  to  give  particular  isOOm- 
tions  ^  but  uudoubi^diy  this  is  no  necessary  part  of  their  iaitil- 
able  duty. 

In  this  situation,  the  plea  of  the  pursuer  i*  reduced  to  IM*- 
that  a  procurator-iiscal  who  directs  a  sheriff^ffloer  to«wciltt 
warrant  is  responsible  for  the  manner  in  which  the  oioer  mf 
act.  Now,  that  a  procurator-^scal  may,  %  acl»  if  Im  m^ 
whether  of  commisaion  or  of  omlsiioiii  render  hlmielf  rMp" 
sible,  there  can  be  no  doubt.  But  the  plea  is — 4nd  as  ilMsti&il 
personal  impropriety  set  forth  here,  it  nec^sarily  mastb^ 
the  procurator-tiscal,  even  when  liis  own  conduct  ha«bifiliai^ 
neetj  incurs  responsibility  Av  tfte  m^re  act  ofempht/im. 

i  know  no  authority  and  no  principle  for  this  doctria*,-^ 
doctrine  incompatible  witli  the  administnition  of  crimlnil  JQf< 
tice,  as  hitherto  must  beneficially  practised  in  this  oouiitiy,  ll 
is  idle  to  cite  cases  touching  the  liability  ^  ?  ■  "-pf#psrtiea« 
of  any  parties,  even  official,  acting  voluni  *  thtifmnh^ 

hoof;  and,  so  far  OS  F  am  capable  of  appr  Miem,  tbe»* 

thorities  that  have  been  laid  before  us  Tkhii  the  law  of  Eojlirf 
are  hostile  to  the  pursuer.  But  in  truth  there  is  wrt  mod^!'* 
any,  light  to  be  obtained  from  any  foiieign  system,  i|m 
matter  of  purely  Scotch  criminal  practice.  But  dednmf  di^ 
and  therefore  inapplicable  cases  of  employment  by  prinie 
ties,  the  pursuer  has  not  been  able  to  reter  to  a  singk  decii^ 
institutional  authority  or  judicial  dictum,  for  the  T&pmuWxf 
he  contends  for.  No  example  of  a  procurator^ 6 seal,  w^tm^t 
eoitdtict  Acu  been  mrrect,  being  found  liable  for  the  misled  <f  1 
Bheriff-officer  lawfully  employed  by  him  to  f^ocnte  a  c  ' 
warrant,  c^n  be  produced.  If  such  liability  hod  been  „ 
stood  to  arise  from  the  mere  fact  of  employment,  eniBfli**' 
its  being  enforced  must  have  been  of  very  ordinary  oceuliHA 

The  mere  cLrcumstance  of  his  having  employed  one  d^ 
regular  officers  may  not  always  be  sufficient  lolibmttl^J 
because  there  may  be  persons  wbo^  though  io  office  il  wm^ 
proper  to  employ — persons  of  bad  official  chafaclfif— taW 
enemies  of  tho  aceuted'— or  unfit  for  the  pHrticulur  da^«  fiM 
there  is  no  improper  iekctioiu  averrM  here,  or  any  iaipt^ 
failure  to  direct.  In  thii  iltiwilkm,  the  cstablighed  and  «^ 
sary  practice  is,  for  the  proeumtor- fiscal  stniply  to  p^  '*■ 
warrant  to  the  officej*,  and  to  levft  htm  W  ci*«tito  it  "#*  jj 
per»0H4it  one/  qffkmt  rft^njtifiUitf.  Whit  die  emi  be  oat  m 
must  act— and  in  what  other  way  can  he  set  I  I 
a  public  agent  to  an  action  of  damagiet  fur  mcitly  (Mm 
the  law  forces  him  to  do. 

The  pursuer  appealed  to  the  liberty  of  the  sttlijo^  W 
liberty  we  are  undoubtedly  bound  to  protect.  But  «v  man* 
this  aecordituf  to  taw.  Under  tliii  tot  pniid|ik  rfiireiertjjl 
the  liberty  of  the  subject,  w«  are  ttgSm£^iamMW^^^  ^ 
Uc  offl^ra  in  the 


e  subject,  w«  tffe  e^^^^^^WJflf^'' 
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to  me  thftt  the  plea  of  the  pursuer  is  inconsistent  with  the  rights 
mnd  safety  of  both. 

The  following  interlocutor  was  pronounced : 
'^HsTingoonsideredtherecUimingnotefbrtheparsuer,  withthe 
proceedings,  and  heard  counsel  thereon — Adhere  to  the  first  flnd- 
ug  in  the  interlocutor  complained  of:  Recal  the  second  finding : 
Find  that  it  has  been  expressly  admitted  by  the  pursuer  at  the  bar, 
that  he  does  not  undertake  or  intend  to  prore,  under  the  gene'> 
ral  words  of  the  summons,  that  the  officers  and  others  confined 
the  porsaer  in  the  manner  complained  of  in  the  stone  chamber 
or  safe  of  the  bank  under  any  express  or  implied  directions  or 
fostroctions  of  the  procurator-fiscal,  or  with  his  knowledge  : 
Find  that  tiie  allegations  in  the  summons,  as  so  restricted  and 
explained,  merely  extend  to  general  directions  giren  to  the 
officers  to  bring  the  pursuer,  if  apprehended  during  the  course 
of  the  night,  to  the  bank  ofllce,  then  employed  by  the  sheriff*  and 
other  magistrates  of  the  county  as  a  guard-house,  and  which 
were  the  only  instructions  which,  in  the  circumstances,  were 
necessary  on  the  part  of  the  procurator-fiscal :  Find  that  the 
summons  states  that  the  said  bank  office  contained  rooms  which 
rendered  it,  according  to  the  statements  in  the  summons,  a  place 
perfectly  fit  and  suitable  for  the  detention  of  a  prisoner  brought 
into  Inrergordon,  on  the  occasion  in.  question,  during  the  night, 
and  before  his  examination :  Find  that,  by  the  statements  in 
the  summons,  it  is  ayerred  that  the  pursuer  was  apprehended 
and  brought  into  Inyergordon  during  the  night,  and  at  an  hour 
when  his  examination  would  not  hare  been.proper  and  suitable, 
and  taken  to  the  bank  office  above  mentioned :  Find  that  the 
alleged  wrong  of  confining  the  pursuer  and  others  in  the  man- 
ner stated,  in  the  said  stone  chamber  or  safe,  without  any  direc- 
tions, as  is  now  admitted,  from  the  procurator-fiscal,  and  with 
:he  circumstances  of  oppression  set  forth  in  the  summons,  must, 
issuming  the  same  to  haye  occurred,  be  regarded  as  an  indivi- 
loal  act  on  the  part  of  the  officers,  which  the  procurator-fiscal 
x>uld  not,  in  the  circumstances,  hare  anticipated,  and  against 
;he  occurrence  of  which  he  was  not  bound  to  take  any  precau- 
ions,  and  is  an  act  for  which  in  law  he  cannot  be  made  respon- 
;ible :  Adhere  to  the  third  finding  in  the  interlocutor,  and  re- 
use the  prayer  of  the  reclaiming  note :  Find  the  defender  en« 
itled  to  expenses  of  process  since  the  date  of  the  interlocutor 
omplaincd  of;  allow  the  account  to  be  lodged,  and  remit  to  the 
kuditor,  to  tax  the  same  and  report." 

Parsuer*s  Authorities. — Arbuckle,  10th  July  1815;  3  Dow, 
81.  MUhollan,  21st  Dec.  1826.  Strachan,  Idth  Nor.  1828. 
rf "Coone,  10th  Feb.  1835.  Swagne,  27th  June  1835 ;  Hume's 
Mmes,  ii.  80.  Hale,  L  4.  Hume,  i.  51.  Hawkins,  i.  1,  14. 
:iark8on,  8th  Mav  1829 ;  Bell's  Notes  to  Hume,  8.  Boyd,  7th 
an.  1842 ;  Brown^s  Jus.  Rep.  p.  7.  Brown,  26th  Feb.  1813 ;  F.  C. 
:eith,  10th  June  1812  ;  F.  C.  Hill,  30th  Not.  1813 ;  Hume*9  Dec. 
97.  Fraser,  22d  Jan.  1822.  Baiixl,4th  July  1826.  Aitken,  5th 
an.  1836.  Hunter,  16th  March  1836.  Sword,  13th  Feb.  1839. 
enwood,  14th  May  1817;  F.  C.  Bush,  I  Bos.  and  Pul.  404. 
[*Kenzie,  14th  June  1834;  Bingham's  Rep.  x.  385.  Evan's 
othier,  i.  304.  Paterson,  26th  Feb.  1811 ;  Hume's  Dec.  278. 
arden,  13th  Dec  1826.  Cowan,  12th  July  1833.  McDowell,  21st 
tilr  1835.  Cleland,  21st  July  1835.  Pearson,  18th  July  1833. 
:*Leod,  10th  June  1837.  Brock,  22d  Feb.  1844.  Anderson, 
1  Jan.  1750;  M.  13,949.  MTherson,  28th  Feb.  1787;  Hailes, 
»21.  Hume's  Crimes,  ii.  78  and  127.  Alison's  Crimes,  ii.  114. 
Ackenzie,  it  19,  8.  Hume's  Crimes,  ii.  134,  135.  Alison's 
"imea,  ii.  92,  93.  Beattie,  10th  Dec  1842  ;  Brown's  Jus.  Rep. 
3.  Gilchrist,  15th  July  1843 ;  Brown's  Jus.  Rep.  570.  Sharp, 
th  Feb.  1843;  Brown's  Jus.  Rep.  521.  Prentice,  19th  June 
43;  Brown's  Jus.  Rep.  561.  Richardson,  Ist  June  1832. 
xnmo,  18th  July  1832.  Findlater,  18th  July  1837,  and  19th 
jie  1838,  rerersed  23d  Aug.  1839;  1  Rob.  App.  Cases,  911. 
3ae,  25th  Feb.  1842. 

Defender's  Authorities.— Young,  8th  July  1822;  1  Shaw's 
>p.  Cases,  209.  Hallam,  27th  Dec  1835.  Orr,  22d  Feb.  1839. 
irianaki,  17th  June  1841 ;  1  Dunlop,  551.  Stewart,  6th  July 
34  ;  M.  13,989.  Smith,  26th  June  1844.  Miller,  4  Murray^s 
p.  885.  Storey's  Com.  on  Agency,  p.  283.  Nicolson,  15 
at's  Bep.  384. 

Lard  Ordmary,  Irmj^^AeL  Rutherftird,  Crawfrud ;  Robert 
ad«le»  &8.C.,  AgmL  —  Ali.  Solicitor-General  (Anderson! 
%T9mi  J«n>et  Banesi,  aS.C.,  AgtMtr^T.  CM^--[FX.M.ir] 


2eth  February  1845. 

FiBflT  DlYlBlOH.— (J.C.) 

No.  123. — ^Thomas  Hutchison  and  others,  (Arm- 
strong's Trustees,)  Pursuers^  v.  The  National  Loak 
Fund  Life  Assurance  Societt,  Defenders. 

Insurance,  Life—Warranty-— Obligation— Contract — Hefd  Aca 
a  proposal  by  a  party  insuring  his  lifty  and  the  (kclaration  as  to 
health,  ^.,  therein  agreed  to,  form  the  basis  of  the  contract  in  the 
policy  of  insurance,  out  import  a  warranty  only  to  the  effect  that 
the  declarant  is  and  has  been,  according  to  his  own  knov'tedge  and 
reasonable  belief,  free  from  any  disease,  or  symptom  of  disease^ 
material  to  the  risk,  and  do  not  intport  a  warranty  against  any 
latent  and  imperceptible  disease,  that  could  only  be  discovered  Iry 
post  mortem  examination,  or  from  symptoms  disclosing  themselves 
at  an  after  period  of  time. 

In  March  1843,  Mrs  Ann  Paton  or  Armstrong,  wife 
of  William  Armstrong,  spirit-merchant  in  Leith,  en- 
tered into  a  negotiation  with  the  company  carrying  on 
business  under  the  firm  of  the  National  Loan  Fund 
Life  Assurance  Society,  the  defenders,  through  Mr  R. 
W.  Jameson,  W.S.,  their  agent  for  Scotland,  for  effect- 
ing an  insurance  on  her  life  to  the  extent  of  £499.  198. 

This  negotiation  proceeded  upon  "  a  proposal,"  which 
consists  of  certain  heads  or  queries,  contained  in  a 
printed  form  used  by  the  society,  and  the  answers  to 
which  are  filled  up  by  the  proposer.  The  ninth  head 
of  the  proposal  is  in  these  words  : 

**  Has  the  party,  whose  life  is  to  be  assured  had  fits  or  con* 
Tulsions  (since  childhood,)  insanity,  asthma,  spitting  of  blood, 
rupture,  or  gout ;  and  if  so,  which?"  The  answer  to  this  query 
is,  **  None.**  The  tenth  query  is,  *'  Has  the  party  an  habitual 
cough,  or  any  disease,  or  sjrmptom  of  disease  ?"  The  answer  is, 
•*  No."  The  thirteenth  query  bears,  "  Is  there  any  other  cir- 
cumstance or  information  touching  the  past  or  present  state  of 
health,  or  habits  of  life,  with  which  the  directors  ought  to  be 
made  acquainted  ?"  The  answer  to  this  is,  **  No." 

The  twelfth  head  of  the  proposal  requires  a  reference 
to  the  usual  medical  attendant,  or  if  no  medical  atten- 
dant, to  an  intimate  friend;  and  in  the  answer  no 
medical  attendant  was  referred  to.  The  referee  given 
was  Mrs  Gordon,  who,  the  defenders  alleged,  was  not 
a  medical  attendant. 

There  was  appended  to  the  proposal  the  following 
declaration,  which  is  signed  by  Mrs  Armstrong  in  pre- 
sence of  a  witness : 

"  I  do  hereby  declare  that  the  age  of  me,  the  above  named, 
does  not  now  exceed  forty-tliree  years ;  that  I  am  now  in  good 
health,  and  do  ordinarily  enjoy  good  health ;  and  that  in  the  abore 
proposal  I  hare  not  withheld  any  material  circumstance  or  in- 
formation touching  the  past  or  present  state  of  b^th  or  habits 
of  life,  of  me,  the  said  Ann  Armstrong,  with  which  the  direc- 
tors of  the  National  Loan  Fund  Life  Assurance  Society  ought 
to  be  made  acquainted ;  and  I  do  hereby  agree  that  this  decla- 
ration and  the  abore  proposal  shall  be  the  bads  of  the  contract 
between  me  and  the  said  society,  and  that  if  any  firaudulent  or 
untrue  allegation  be  contained  herein,  or  in  the  proposal,  all 
moneys  which  shall  have  been  paid  on  account  of  such  assurance 
shall  be  forfeited  to  the  said  society,  and  the  policy  void." 

Mrs  Armstrong  was  also  examined  by  Dr  Lizars,  the 
medical  officer  of  the  society,  who  reported  to  the 
society  her  life  was  "  good." 

The  above  proposal  was  accepted  by  the  National 
Loan  Fund  Society,  and  a  policy  of  insurance,  dated 
4th  April  1848,  was  issued,  bearing  that  the  society,  in 
consideration  of  a  sum  of  £8.  16.  3.,  paid  to  them  by 
Mrs  Armstrong,  as  the  premium  of  insurance  for  six 
months,  from  1st  April  1848,  became  bound,  that  if^ 
Mrs  Armstrong  died  before  30th  September  then  next,"- 
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or  on  condition  of  payment  by  her  or  her  assignees  of 
the  said  premium  half-yearly,  then,  if  she  should  die 
at  any  time  thereafter,  the  said  company  became  bound, 
within  three  calendar  months  afler  proof  satisfactory 
to  the  directors  of  her  death,  to  make  payment  to  her 
executors,  administrators,  or  assignees,  of  the  said  sum 
of  £449.  198.  Tliis  policy,  after  narrating  the  decla- 
ration of  Mrs  Armstrong,  appended  to  ^^  the  proposal," 
adds: 

"  prorided  alwajv,  that  in  case  any  frandalent  or  nntme  allega- 
tion be  contained  in  the  said  recited  declaration,  or  in  the  pro- 
posal therein  referred  to,  or  in  any  of  the  testimoniaU  or  docn- 
ments  addressed  to  and  deposited  with  the  said  society  in  rela- 
tion to  the  said  assurance,  then  this  poUcj  shall  be  roid,  and  all 
moneys  paid  thereunder  shall  be  forfeited  to  the  said  society." 

.  By  assignation,  dated  April  1843,  in  favour  of  Tho- 
mas Hutchison,  merchant,  Leith,  and  two  oUier  gentle- 
men, the  pursuers,  as  trustees  for  certain  creditors  of 
her  husband  therein  named,  Mrs  Armstrong  assigned 
the  above  policy  to  them,  with  power  to  recover  the 
sum  in  the  policy,  and  to  grant  a  discharge  therefor. 
This  assignation  was  duly  intimated  to  the  National 
Loan  Fund  Society. 

Mr  W.  Armstrong,  the  husband  of  Mrs  Armstrong, 
had  died  on  1st  April  1843.  Mrs  Armstrong  also  died 
on  the  28th  October  following. 

On  the  19th  and  25th  of  die  same  month  of  Octo- 
ber on  which  Mrs  Armstrong  died,  Mr  Jameson,  as 
agent  for  the  insurance  society,  had  written  to  the 
pursuers'  agent  that  the  society  intended  to  resist  pay- 
ment of  the  sum  insured  on  Mrs  Armstrong's  life. 

Shortly  after  Mrs  Armstrong's  death,  an  action  was 
raised  by  the  pursuers  against  the  National  Loan  Fund 
Life  Assurance  Society,  for  the  sum  in  the  policy.  To 
this  action  defences  were  lodged  for  the  insurance  so- 
ciety, proceeding  on  various  grounds,  and,  inter  alia^ 
on  the  following  statement : 

"  Mrs  Armstrong  was  addicted  to  intemperance  and  habits 
of  inebriety.  She  was  not  temperate  a^  the  date  of  her  declara- 
tion, and  at  that  date  also  she  was  not  healthy  nor  free  from 
disease.  She  was  then  labouring  under  disease  of  the  liver, 
which  resulted  in  dropsy,  of  which  she  afterwards  died.  These 
important  facts  she  concealed  from  or  did  not  communicate  to 
the  society.  She  withheld,  or  did  not  disclose,  such  circum- 
stances or  information  touching  her  past  or  present  state  of 
health  or  habits  of  life  as  the  directors  of  the  said  society  ought 
to  hare  been  made  acquainted  with,  and  which,  if  known  to  them, 
would  have  led  to  the  rejection  of  her  proposal.  Further,  she 
concealed,  and  did  not  disclose  that  she  nad  been  previously  at- 
tended by  a  regular  practitioner,  fipom  whom  the  society  might 
have  got  Information  as  to  the  true  state  of  her  health  as  well 
asof  her  habits." 

Li  the  b^inning  of  September  1843,  Mrs  Arm- 
strong was  tapped  for  dropsy.  In  the  beginning  of 
October  fi^Uowing  she  was  again  tapped,  after  which 
she  lingered  till  the  28th  of  the  same  month,  when  she 
died. 

The  society  added,  that  a  post  mortem  examination 
of  Mrs  Armstrong  was  wished  and  proposed  by  the 
medical  attendant  on  her  deathbed,  which  was  refused  ; 
and  that  the  pursuers,  though  it  had  been  intimated  to 
them  that  payment  of  the  sum  in  the  policy  was  to  be 
resisted,  took  no  steps  towards  obtaining  the  necessary 
information  by  a  post  mortem  examination. 

This  averment  as  to  what  happened  after  Mrs  Arm- 
trong's  death  the  pursuers  met  with  a  general  de- 
[ial.     They  pleadedr—TkvBii  the  defenders  were  due  the 


sums  sued  for,  and  had  stated  no  relevant  or  wdl- 
founded  defence  against  the  claim. 

The  defenders  pleaded — 1.  Mrs  Armstrong,  in  idioec 
right  alone  the  pursuers  stand,  undertook  a  legal  war- 
ranty that  the  statements  and  allegations  contained  b 
the  proposal,  declaration,  and  relative  documents,  were 
true,  by  agreeing  that  they  should  form  the  Usis  of 
the  contract  between  her  and  the  defenders.  2.  The 
policy  libelled  is  void,  in  consequence  of  a  breach  of 
this  warranty.  3.  In  particular,  the  policy  is  void,  ia 
consequence  of  the  said  statements  and  all^ations  is 
many  material  circumstances  being  ^ilse  m  fraudulent, 
and  in  consequence  of  the  concealment  or  non-comiDQ- 
nication  of  information  touching  the  health  and  haUta 
of  the  party  whose  life  was  insured,  with  which  the 
defenders  ought  to  have  been  made  acquainted 

The  process  having  been  thereafter  remitted  to  the 
issue  clerks,  the  following  issues  were  framed  by  them: 

^  It  being  admitted  that,  on  the  4th  April  1S43,  thedefiendoti 
granted  the  policy  of  immrance,  Na  5  of  this  process,  whoelf, 
in  consideration  of  a  certain  premiuro,  and  on  certain  oooditHa 
therein  set  fbrth,  the  defenders  agreed  to  pay  to  the  execston, 
administrators  or  assignees  of  the  said  Mrs  Ami  Paton  or  Aim- 
strong,  the  sum  of  £499.  19s.  after  her  death,  and  that  tUbngiit 
to  the  said  policy  is  noir  in  the  pursuers,  as  assignees  of  the  aid 
Mrs  Ann  Paton  or  Armstrong. 

*"  It  being  also  admitted  that,  on  the  28th  October  1S4S,  the 
said  Mrs  Ann  Paton  or  Armstrong  died. 

^  Whether  the  defenders  are  indebted  or  resting-oinng  to  tk 
pursuers  the  said  sum  of  £499.  19s.  sterling,  contained  io  the 
said  policy,  or  any  part  thereof,  with  interest  thereon  fiom  the 
day  of  February  1844 ;  Or  whether,  by  frradslest 
misrepresentation,  or  undne  concealment,  as  to  the  faetltli  a 
habits  of  the  said  Mrs  Ann  Paton  or  Annstrong,  the  defendm 
were  induced  to  grant  the  said  policy  ?" 

These  issues  were  objected  to  by  the  defenders,  wk 
proposed  the  following  counter  issue : 

^  Or  whether,  on  the  p^  of  the  said  Bdrs  Amtftroo^  tbm 
was  a  breach  of  the  conditions  under  which  the  said  pobcy  vn 
granted,  or  by  fhmdulent  misrepresentation,  cono^Umoit,  a 
non-communication  of  information,  touching  the  betlth  nd 
habits  of  the  insured,  the  defenders  were  induced  to  gnot  ^ 
said  policy  ?" 

In  these  circumstances,  the  Lord  Ordinary  reported 
the  point  for  the  opinion  of  the  Court.  Afrer  counael 
had  been  heard,  the  following  interlocutor  was  pro- 
nounced : 

^  \%th  June  1844.— The  Lords  having  heard  counsel  for  tbe 
parties,  before  answer,  remit  to  the  Lord  Ordinary  to  bear  pt^ 
ties  further  on  the  first  two  pleas  in  law  maintained  by  the  di- 
fenders." 

The  record  having  been  thereafter  closed,  the  Ixvd 
Ordinary  ordered  minutes  of  debate.  The  pleadings 
turned  on  the  construction  put  by  the  defenders  OQ 
the  obligation  undertaken  by  the  insured  as  to  the 
truth  of  the  allegations  contained  in  the  proposal,  d^ 
claration,  and  relative  documents,  and  on  the  isaie 
proposed  by  them.  On  these  points  the  defenders  mM- 
tained-^ 

The  issues  proposed  by  the  issue  clerks  are  objectionaUe,  intf- 
much  as  they  are  almost  identical  with  those  tried  in  the  <&« 
of  Semple  v.  the  Glasgow  Insurance  Company.  At  the  trial  ^ 
that  case,  Lord  Mackenzie,  the  presiding  Judge,  gare  tke  ftf- 
lowing  direction  in  law  to  the  jury : — "  That  under  the  iwJW  ^ 
was  not  competent  to  consider  any  question  <^  waxnn^  ia  R* 
ference  to  the  allq^  untruth  of  statements  or  allegati*—  o«* 
tained  in  the  proposal  or  declaration  mentioned  in  the  poE^ 
imless  such  statements  or  allegations  were,  in  the  opinion  c^tt* 
jury,  material  to  the  risk,  and  were  made,  either  in  tha  kaov- 
ledge  of  their  untruth,  or  without  excusable  ignorance  of  tbt^ 
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untrath.*'  An  exception  to  this  direction  was  taken,  and  a  bill 
of  exceptions  framed.  After  discussion  had  taken  place  on  the 
bill  of  exceptions  in  the  Second  Division,  cases  were  ordered, 
but  before  the  question  inrolved  had  been  decided  the  cause  was 
comprDmised.  The  point,  accordingly,  remains  unsettled ;  and 
the  defenders,  therefore,  object  to  go  to  trial  on  issues  on  which  the 
question  inrolred  in  the  bill  of  exceptions  in  Semple's  case  may 
probably  again  arise.  They  hare,  therefbre,  suggested  the  issue 
tbore  quoted.  In  Semple's  case,  there  was,  as  the  pursuers  aU 
leged,  no  question  of  warranty,  expressed  or  implied,  raised  by  the 
defenders ;  here  it  is  explicitly  raised.  Mrs  Armstrong  undertook 
a  legal  warranty  that  her  statements  in  the  proposal,  declaration, 
kc^  were  true,  by  agreeing  that  they  should  form  the  basis  of  the 
contract  between  her  and  the  defenders.  If  Mrs  Armstrong 
was  bound  to  make  statements  on  which  the  contract  was  to  he 
based,  these  were  necessarily  to  be  true  statements.  If  so,  in 
making  them,  she  gave  a  leg^  pledge  or  warranty  of  their  truth. 
If  such  statements  were  incorrect  or  untrue,  it  is  of  no  conse- 
quence to  the  defenders  whether  this  breach  of  the  conditions 
of  the  contract,  or  of  the  warranty,  was  owing  to  the  f)raudulent 
or  to  the  innocent  conduct  of  the  insured.  In  either  case  the 
eoDtract  is  void.  In  answer  to  the  question,  in  what  sense  must 
these  statements  be  true?  the  defenders  answer,  in  a  just  and 
Tetsonable  sense.  If,  in  any  particular,  the  statements  and  al- 
legations are  false,  which  form  the  basis  of  the  contract  between 
the  parties,  then  the  contract  is  void,  and  that  on  the  legal 
doctrine  of  warranty  contended  for  by  the  defenders.  On  this 
point,  the  English  authorities  are  explicit,  and  the  warranty 
contended  for  is  in  its  nature  different  firom  a  representation.  A 
warranty  must  be  literally  true.  It  is  enough  if  a  representation 
be  substantially  correct :  Ellis,  ofl  Fire  and  Life  Assurance,  pp. 
30,  90, 110.  Miarsluill  on  Insurance,  p.  172.  Park  on  Insur- 
ance, p.  660,  8tli  ed.  In  practice,  objections  to  immaterial  mis- 
statements are  never  insisted  on  by  insurance  companies,  though, 
even  to  such  mis-statements,  objections  might  be  successfully 
maintained :  Probably,  however,  in  cases  where  the  error  was 
committed  in  favour  of  the  insurers,  it  might  not  serve  them  as 
a  defence  to  the  claim  :  Ellis,  pp.  105,  106.  As  it  is  notorious 
that  an  error,  in  answering  the  special  queries,  annuls  the  policy, 
10  in  law  tlie  general  declaration,  that  the  party  to  be  insured  is 
in  good  health,  is  equally  absolute,  the  general  rule  of  reasonable 
construction  however  being  applied  by  the  jury  to  both  in  fixing 
the  meaning  of  the  parties  as  to  these  general  and  special  war- 
ranties, and  its  effect  upon  the  formation  of  the  contract.  If 
Uiis  is  the  Uw,  it  is  conclusive  of  the  plea  under  discussion,  viz., 
whether  it  is  a  relevant  defence  against  payment  of  the  policy 
that  Mrs  Armstrong  was,  at  the  date  of  it,  labouring  under  an 
organic  disease,  of  which  she  afterwards  died,  or  which,  at  all 
events,  made  her  life  not  an  average  risk,  although  it  should  not 
be  proTed  on  the  trial,  to  the  satisfaction  of  the  jury,  that  sho 
herself  was  aware  of  this  at  the  time  when  she  made  the  declara- 
tion. If  it  wore  required  to  be  proved  that  the  party  was  in 
the  knowledge  of  the  uncommunicated  disease,  the  diflftculty  of 
the  proof  to  which  an  insurance  company  must  be  subjected 
could  scarcely  be  overstated;  and  yet  notliing  can  be  more 
evident  than  that  justice  requires  that  the  poUcy  in  such  a 
cise  should  be  voided, — otherwise  a  risk  was  undertaken  by  the 
insurance  company  not  intended  or  contemplated  by  them.  If 
the  defenders  are  right  in  maintaining  the  general  principle  of 
law  embodied  in  their  first  plea,  and  if  they  are  succcssml  in 
their  proof  of  their  second  plea,  the  policy  wUl  be  voided. 

The  pursuers  replied — 

The  issues  proposed  by  the  issue  clerks  axe  unobjectionable, 
vhile  that  suggested  by  the  defenders  is  faulty ;  but,  in  point  of 
fact,  the  form  of  the  issues  is  comparatively  immaterial.  The 
real  question  is,  what  is  the  meaning  and  extent  of  the  warranty 
in  the  policy  ?  Substantially  the  defenders  maintain  (though 
ashamed  of  many  of  the  absmtlitiee  to  which  their  theory  leads,) 
that  an  inaccuracy  in  any  one  statement  in  the  declaration,  &c., 
voids  the  policy.  In  short,  that  althougli  the  party  might  bo 
making  an  honest  statement  as  to  his  health,  and  disclosing  its 
true  (^iaracter  to  the  best  of  his  knowledge  and  belief,  and  how- 
ever much  appearances  might  confirm  tlmt  statement,  yet  i^  in 
realltr,  althoi^  unknown  to  eveiy  one,  and  beyond  their  ikw- 
slble  knowledge,  he  had  within  him  at  that  moment  the  com- 
B^encement  of  a  disease  tending  to  shorten  lifb,  the  thing  stated 
^M,  aeeoidlng  to  the  defenders,  not  stated  truly,  and  the  policy  is 
^^^In  to  &r  it  is  not  disputed  that  the  allegations  in  defence 
ve  rdefttt)  viz.,  that  Mrs  Armstrong's  intemperance,  if  mate- 


rial, she  was  bound  to  have  conomunicated.  On  the  other  handi 
it  may  be  said  to  be  admitted  that  it  must  be  shewn  to  be  ma- 
terial. Neither  on  this  point  nor  on  the  alleged  concealment  of 
her  medical  attendant  by  Mrs  Armstrong,  is  there  any  question  of 
warranty,  as  it  is  called  by  the  defenders.  It  may  be  observed, 
that  the  disease  under  which  the  deceased  is  said  to  have  la^ 
boured  was  not  one  of  the  diseases  specified  in  the  particular 
queries  put  and  answered.  Now,  while  there  may  be  some  ground 
for  maintaining  that,  if  the  party  effecting  insurance  expressly 
sets  forth,  in  regard  to  a  specific  disease,  that  he  never  laboured 
under  that  disease,  there  is  then  what  may  be  term^  a  special 
warranty  undertaken,  throwing  on  himself  the  hazard  and  the 
loss  of  after  inquiries  establishing  that  such  a  disorder  existed, 
even  though  vrithout  his  knowl^ge.  That  question,  however, 
is  not  now  before  the  Court  The  alleged  breach  of  warranty 
must  therefore  arise  with  regard  to  the  general  declaration  ap- 
pended to  the  proposal,  ^  that  I  am  now  in  good  health,  and  do 
ordinarily  enjoy  good  health.**  Now,  the  contract  being  a  con- 
sensual contract  of  good  tedth,  the  question  is,  what  did  the  par- 
ties understand  in  entering  into  it?  Not  certainly  that  the  in- 
formation furnished  by  the  insured  should  be  of  that  literal 
exactness  required  by  the  necessity  of  their  position  in  all 
points,  as  well  as  with  regard  to  health.  If  so,  a  mistake  in 
mentioning  the  number  of  her  house  or  of  the  parish  of 
her  birth,  would  have  been  &tal.  That  she  declared  that 
she  was  affected  with  no  symptom  of  disease  might  be  held 
controverted  by  proof  of  a  slight  bilious  headach,  and  there 
might  thus  be  a  breach  of  warranty.  Much  is  said  by  the  de- 
fenders to  soften  the  asperity  of  tliis  hard  doctrine,  but  all  that 
is  so  said  is  an  abandonment  of  their  doctrine  as  to  a  warranty; 
fbr  it  is  clearly  an  introduction  into  the  question  of  warranty,  of 
the  incompatible  elements  of  materiality  and  of  equity.  But  the 
defenders  say  the  declaration  must  be  construed  according  to  the 
meaning  which  the  parties  themselves  may  be  fairly  presumed 
to  have  put  upon  its  words.  What,  in  that  sense,  does  the  de- 
claration imply  except  fireedom  from  known  disease,  and  not  an 
absolute  g^uarantoe  that  there  do  not  at  that  moment  exist  in  the 
frame  of  the  life  insured  any  seeds  of  a  serious  disease ;  so  that,  if 
it  should  be  afterwards  found  that  these  had  at  the  time  existed, 
then,  however  unknown  this  may  have  been  to  himself  or  others, 
or  however  incapable  of  being  at  the  time  detected,  the  bare  fact 
shall  be  sufficient  to  nullify  the  policy.  Such  a  supposition  is  un- 
tenable and  extravagant.  No  one  could  give  such  guarantee,  be- 
cause no  one  could  have  any  certainty  as  to  the  fact.  It  would 
turn  a  contract  of  good  faith  into  mere  gambling.  Health  in 
truth  is  health,  till  some  disease  has  not  only  existed  but  made 
itself  felt  and  discerned.  In  short,  the  statement  in  the  policy  was 
strictly  true,  according  to  the  sense  in  which  both  parties  under- 
stood the  words  to  be  employed.  There  is  no  analogy  between 
the  case  of  marine  insurance  and  the  doctrine  of  warranty  as 
applied  to  such  insurance.  The  case  of  a  ship  is  a  very  difier- 
ent  case  firom  that  of  the  human  frame.  The  ship  is  subject 
to  an  ocular  inspection,  and  therefore  to  a  capability  of  afford- 
ing information  which  does  not  exist  in  the  case  of  the  human 
Ixxly,  of  which  the  bones,  nerves,  and  lungs,  cannot  be  exa- 
mined like  masts,  tackling  and  sails.  With  regard  to  the  de- 
cisions on  the  subject  of  life  insurance  referred  to  by  the  de- 
fenders, they  are  inapplicable  to  the  present  case.  In  many  of 
them,  as  in  the  case  of  Sir  W.  Forbes  and  Co.,  where  the  insur^ 
ance  was  effected  by  a  third  party,  not  by  the  party  whose  lifb 
was  the  subject  of  insurance,  the  knowledge  or  ignorance  of  that 
third  party  was  held  to  be  of  no  consequence.  But  this  pro- 
ceeded upon  a  totally  different  principle,  viz.,  that  this  third  partv 
was  so  much  bound  by  the  acts  of  the  party  insured  that  his 
own  information  was  immatcriaL  This  did  not  in  the  least  in- 
fer that  the  knowledge  of  the  party  himself  as  to  whether  he 
was  diseased  or  not,  was  not  an  important  element  in  estimat- 
ing his  state  of  health.  A  tall  review  of  the  English  cases  will 
lead  to  the  result  contended  for  by  the  pursuers.  And  the  last 
and  important  case,  of  Sweete  v.  Fairley,  is  conclusive  against 
the  defenders.  Were  the  law  otherwise,  the  practice  of  life 
insurance  would  be  at  an  end. 

The  Lord  Ordinary  reported  the  case  upon  the  fol- 
lowing interlocutor,  with  the  accompanying  note : 

"  ^UtJamuay  1845. — ^TheLord  Ordinary  havingconsidered  the 
minutes  of  debate  for  the  parties,  together  with  the  whole  pro- 
cess, makes  avizandimi  to  the  Lords  of  the  First  Division  of  the 
Court ;  appoints  the  minutes  of  debate  to  be  printed  and  boxed 
withm  ei^t  days,  in  order  to  be  rqtorted,  and  grants  warrant 
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to  onml  in  the  Inner-House  rolls,  on  xiroditction  to  tke  keeper 
thereof  of  the  certiflcnto  of  the  boxing  of  one  or  botli  of  the 
prititeci  iMipers. 

*'  No(e.^-The  state  of  the  proeaedingi  is  bo  far  explained  by 
the  interlocutors  of  19th  March*  and  lath  and  I8th  June*  1844. 
It  19  only  necessary  to  add*  that  the  record  vras  aflerwanls  cU>sod 
on  the  5th  Juljt  and  that  it  was  conoid crcd  to  be  advi^sihle  that 
the  armament  of  the  pnrties  upon  thi^  qticsClun  raided  by  tho 
defenders  on  the  warranty  \a  the  contract  of  insurfince  should 
be  put  into  writin|f.  Thia  has  been  done^  and  the  Lord  Onliuary 
now  reporta  the  case  to  the  Court. 

*'  One  thing  is  quite  clear,  that^  iu  detenu iniojsf  tJle  question  of 
Ielw^  which  it  was  thoUffht  should  be  decided  befiTre  the  triolj 
with  a  Tiew^  to  which  the  if  sues  formerly  reported  were  prepare:!, 
the  Court  cannot  be  in  the  slightest  degree  influenced  by  the 
consideration  throwTi  out  by  the  defenders,  that  insurance  eom- 
panies  nre  not  in  the  custom  of  taking  objections  to  payment 
of  apoiicy  on  the  ground  of  slight  de  visit  Sons  from  the  statements 
or  declarations  embniced  by  tlic*  warranty  on  whit^h  the  contract 
ifl  founde<l}  and  tiuit  it  ts  only  where  ttioy  have  rea^un  to  sup* 
pose  that  there  has  been  some  degree  of  fraud  or  improper  prac- 
tices in  (sSbcting  the  insurnnce,  tlmt  they  avail  tiicm^Ives  of  tho 
itriet  rules  of  warranty  in  resistiiig  compliance  with  a  demand 
for  implemont.  WbateTer  may  be  the  IcAning  of  insurance 
companies  to  liberality  in  dealing  with  claims  upon  them,  the 
Court,  in  deciding  whether  the  plea  on  which  the  dufenders  rely 
be  weU-founiled  or  not^  must  lix>k  only  to  what  the  pnnciplo 
contended  for  by  them,  in  point  of  law,  would  go,  and  what  it 
would  give  them  a  right  to  do,  and  tiot  to  the  way  in  whieb 
they  might  be  disposed  to  act  upon  it. 

^*  The  present  case,  in  so  far  as  now  brought  hefcirc  the  Courti 
relates  entirely  to  a  question  of  law  arising  npon  the  warranty 
in  the  contract  which  was  entered  into  with  the  defenders. 

**  It  will  he  observed  ttiat  there  is  no  point  raiee<l  with  respect 
to  the  law  of  the  contract  in  the  matter  of  warranty,  where,  in 
answer  to  a  general  query, — such  as  *  whether  the  party  whuse 
life  is  insured  has  an^  disorder  tending  to  Bhortcn  life^" — the 
party  has  made  a  false  statement,  either  in  the  kn^wkdyt  of  iti 
untruth,  or  wiifiout  excmabk  ignoramet  of  its  untruth,  or  where^ 
in  answer  to  such  query,  or  contrary  to  the  terms  of  the  de- 
claration, the  party  has  icithh^Jd^  either  wilfully  or  by  negUgenco 
or  inattention,  or  from  an  innocent  belief  it  may  be,  that  they 
were  unimportant^  facts  which  the  insurers  allege  ought  to  liave 
been  eommunicated  to  themf  and  the  statement  of  which,  in  llie 
one  case,  or  the  non-communication  in  the  other,  they  contend 
infers  a  breach  of  wnrraniy.  In  these  cases  it  is  not  ills pu ted 
that  it  must  be  left  to  the  jury— with  such  direction  as  the 
Court  mav  think  necessary — to  say  whether  the  facts  referred 
to  were  of  such  materiality  tlmt  their  suggestion  or  suppression 
ought  to  vacate  the  policy. 

**  Further,  there  is  strictly  no  point  here  raised  with  regard 
to  the  legal  role  appUcable  to  the  case  where,  in  referenoo  to 
any  of  the  ipect/tc  things  made  the  subject  of  special  inquiiy,  and 
receiving  a  special  answer  by  the  insured,  (as,  for  irt stance  in 
relation  to  the  particuhr  diseases  mcntitmefl  in  query  Q  of  t tie 
proposal  to  which  the  declaration  refers, )  an  untrue  answer  shall 
have  been  returned,  not  only  not  Icnoivinqhjy  but  in  excusttUf  itino- 
ranes  of  the  real  state  of  the  fact.  The  low  as  to  this  may  bear 
upon  the  law  of  the  matter  actually  iire^nted  for  dispoaal,  but 
tliat  raattcr  itself  is  wider  in  its  tcope,  and  affects  niore  exten- 
iively  the  rights  and  interests  of  parties  under  contracts  of  in- 
surance on  lives. 

"  The  tauth  query  in  the  proposal  for  the  insurance  on  the  life 
of  the  late  Mrs  Armstrong,  is,  *  Has  ttue  party  an  habitual  cough, 
OTanydtAeasforMympUjmf>fdis&iA«f  The  answer  is,  ^  No.^  Then, 
in  the  declaration  appended  to  the  proposal^  Mrs  Armstrong 
dedarea,  titter  alia^  *  tliat  I  am  now  in  good  healthy  and  do  onli- 
narily  enjoy  good  health,'— and  it  concludes  as  follows,  *  and  1 
do  hereby  agree  that  this  declaration  and  the  above  proposal 
ihftll  be  the  basis  of  the  contract  between  me  and  the  said 
society  ;  and  that  if  any  frftudulent  ^r  untnn^  allegation  Ins  con* 
tained  herein,  or  in  the  proposal,  all  monies  which  shall  have 
been  paid  on  account  of  sach  assurance  shall  be  forfeited  to  the 
said  society,  and  the  policy  void/  In  the  policy  tssuc^l  upon 
tbii  proposal  and  declaration,  the  declaration  i^  embodied,  and 
amouuts,  it  is  said,  to  a  conditional  warranty  which  must  be 
strictly  true  or  complie^l  with,  and  upon  the  truth  of  which  the 
whole  contract  depends. 

**  The  defenders  allege  that  there  has  been  a  breach  of  the 
warranty  thus  undertaken  by  the  insured.    And  without  goltig 
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into  the  details,  it  will  he  found  that  their  plea  upon  the  iv> 
ranty  results  in  thisi  that  if  it  shall  be  proved  that,  at  tbeliii 
of  oiiening  the  policyi  Mrs  Artustrong  waj  not  bealtbf,  m  ftw 
from  disease,  but  was  a9\x;tcd  by  a  particular  disease^  (not  \mtL 
however,  one  of  those  particularly  mentioned,  and  in  f^-*  * 
which  a  special  query  wa?  jmt  and  answer  given.)  this 

in  law  to  a  breach  of  warranty,  although,  to  all  ap[  

so  far  as  her  knowleilge  went,  she  was  at  the  ttm^  in  psfttl 
and  robust  healtli,  and  liad  no  disea^  whatever,  acid  alll^^ 
there  may  have  been  no  negligence  or  want  of  attentkm  to 
der  her  actual  ignorance  inexcusable,  the  db^ftse  alleged  1p I 
e listed  never  having  exhibited  itself,  and  being,  w^  " 
in  the  frame,  entirely  uudiscernible  to  all  anJinu^r^ 
most  skilful  observation.  The  plea  of  the  delbiidm! 
to  amount  to  this,  and  it  is  upon  it — -with  certaia  qUAtifieU^D? 
(to  be  immediately  ail  verted  to,)  as  to  the  nature  asdisimii 
the  disease,  wbicli  the  defenders  seem  to  be  dlipoccd  to 
may  still  be  left  ti>  the  jury,  under  the  direction  of  tbc  Ji 
who  tries  tlie  cause — that  the  opinion  of  the  Court  if 
and  it  is  Luipossihle  to  disguise  that  whatevi^r  may  be 
cultie^  involved  in  it,  it  raises  a  p<.>int  of  tmmeiiae  lm|M3ftiH» 
to  all  those  interejited  in  life  insurances,  taking  It  aput,  u  I 
must  be  taken,  from  the  feelings  of  litieralitj  by  wttidi  ~ 
ancc  C{)mt>anies  may  generally  be  iDflueuccd  in  settling 
made  uikju  them. 

**  The  doctrine  of  warranty,  as  it  seems  to  be  necogniirfk 
England,  is  a  very  strict  and  strinj-^cnt  one.  Warranty,  i£  i«  a( 
is  a  condition  precedent,  and  whether  the  thing  warr&nlal  th 
material  or  not,  whether  the  breach  of  it  proce*:deJ  frotn  filial 
negligence,  misrepresentation,  or  any  other  cause^  the  oobUW* 
is  binding  if  the  warranty  be  oi>niplied  with,  but  not  otber«iil^ 
and,  in  the  compliance  with  warranties,  there  la  no  latil 
equity ;  the  only  question  is,  haa  the  thing  wsiTisti4. 
place  or  not  ? 

**  Holding  this  to  be  the  doctrine  generally,  the  qu< 
and  to  what  efiect  it  operates  iii  ita  application  lo  the 
case? 

"  It  will  be  kept  in  view,  that  the  defenders — ^In  relatlos  tti 
general  warranty  as  to  the  party  having  any  disease  or 
of  disease^  and  bein^  In  good  health,  and  ordinarily 
good  health,  which,  they  contentl,  applies  to  taJ^toicm  ai 
hUent  diseases— e3£ plain  tl>at  the  warranty  mudt  he 
reasonabk  sense,  tlmt  in  that  sense  the  statement  of  the 
must  be  true^  and  if  not,  tlvere  is  a  breach  ;  and  that, 
to  tliat  reasonabk  setiM^  *  any  disease  orsyniptom  of  discM^* 
the  above  queiy,  is  to  be  held  *  to  mean  any  disease  vhkli 
tend  to  shorten  life,  or  to  make  the  life  of  the  p«ny  " 
not  an  average  risk,  or  not  an  insurable  life,   on  the 
rates  of  preminm/    Defenders'  revised  case,  p-  '■/'► 

"  It  seems^  indeed,  to  be  clear,  upon  the  Ei 
that  a  i/oKral  warranty  as  to  health,  or  ha^  j 
symptom  of  disease,  in  those  cases  to  which  i( 
it  doe.i  apply  to  the  case  of  an  absolutely  ki 
point  here  in  dispute,)  is  snfficlently  true^  if  trio  i''*^n\  wrai 
rea.*ionable  stale  of  health,  and  not  labouring  undrr  any  " 
tending  to  shorten  life^  that  is,  a  disease  whkli  his  m 
that  tendency!  so  that  the  party *s  life  may  be  m 
common  terms  for  a  person  of  jjb  age  and  cctuditkci, 
any  disorder,  however  trifling,  with  which  the  moct 
may  occasionally  bo  aff^ted:  For  altliougli,  iJi 
disease  may  tend  to  eihorten  life,  and  no  person  la  wil 
seeds  of  some  disease  in  his  frame^  no  policy  cotdd  ftftod 
the  mere  existence  of  either  to  be  held  to  be  ft  violatinn  li 
warranty,  inferring  the  void ance  of  ihe  contrin^t,     I: 
ranty  has  not  received  that  construction  i*  hich  hii? 
dorcd  to  be  contradicted  by  the  plain  ratMning  of  Uit  j^r 
entcritig  into  the  contract,  wliose  intention  muei  be  immi^ 
by  reference  to  the  subject  matter.     Msj^hall 
p.  70  ]  Ellis,  p-  107  ;  Willis,  2  Parke,  6S0. 

*'■  If,  then,  the  part  of  the  warranty  referred  to  apfk&eiitil 
to  httnt  diseases,  k  is  not  every  disease,  but  only  a  dlsa*  « 
the  description  wluch  has  been  explained,  w^lilcir  wtTI  t&ib 
breach  of  the  warranty  ;  and  it  thus  appears  ti'  r?if 

is  so  far  subject  to  cons tnict ion,  and  to  the  j  o« 

struction,  that  it  is  to  be  taken  in  a  reason abk-  h*  n^tv  Im  ^ 
there  is  oo  departure  from  the  strict  doctrine  nf  wartCDi^*  J 
only  grants  what  is  perfectly  confiistent  with  tliAt  d^idriai^lli 
the  statanenta  in  the  proposal  and  deciknitkiiv  witli  i^#ti^  ** 
Ileal  th  or  disease  ^Heroiijjf^  are  open  /^eoaatayiifei^  aou  M 
iccordiug  to  a  sound  €toiiltrtteildi|/    "^  '        "^       *" 
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the  sntject-matter,  the  warranty  undertaken  is  no  more  than  a 
warranty  to  the  alwve  efibct.  And  that  being  the  case,  it  is 
eqnsllj  trae  that  the  plea  of  the  porsuers  upon  the  warranty, 
if  the  foresaid  statements  in  the  proposal  and  declaration,  that 
U  does  not  extend  to  entirely  latent  diseases,  does  not  import  a 
npodiation  of  the  legal  doctrine  of  warranty,  or  that  what  is 
wimmted  must  be  literally  and  strictly  fulfilled.  It  only  raises 
a  queition  upon  the  true  meaning  of  the  contract,  and  the  ex- 
teat  of  the  warranty,  which  by  these  statements  is  under- 
taken. 

"  If  a  disease  haying  the  effect  mentioned,  that  is,  tending  to 
ihorten  life,  in  the  sense  in  which  that  is  understood  in  a  con- 
tract of  insurance,  or  having  an  influence  upon  the  yalue  of  the 
life  (tf  the  party  insured,  which  would  a£Eect  the  terms  of  the 
oofltract,  or  preclude  its  being  entered  into,  be  proved  to  the 
satisfaction  of  a  jury,  not  merely  to  have  existed  at  the  date  of  the 
poHcx,  but  to  be  in  operation,  in  such  a  way  that  the  party  must 
either  have  had  acttud  knowledge  of  it,  or  must  in  law  be  held 
to  hare  had  knowledge  of  it,  it  cannot  be  disputed  that  a  breach 
of  the  warranty  would  be  incurred.    But  the  defenders  contend 
that  the  warranty  is  to  this  extent,  that  if  a  disease  of  the  na- 
tore,  and  having  the  influence  upon  the  value  of  the  life  of  the 
partj  insured,  above  mentioned,  existed  at  the  date  of  the  po- 
bcj,  the  warranty  is  broken,  notwithstanding  that  the  disease 
▼as  not  the  cause  of  death,  and  was  absolutely  and  most  inno- 
oently  unknown,  being  one  of  an  entirely  latent  kind,  although 
it  may  have  been  silently  doing  its  work  upon  the  constitution, 
80  that  all  that  is  to  be  left  to  the  jury  is  it»  existence  at  the  date 
sf  the  policy.    The  pursuers,  on  the  other  hand,  contend  that 
the  warranty,  according  to  a  soimd  construction,  does  not  com- 
prehend, and  is  not  broken  by  existence  of,  a  disease  of  the 
above  description,  and  having  the  effbct  mentioned,  if  it  was  a 
disease  wluch  had  never  exhibited  itself^  and  which  was  not  only 
not  known  to  the  party,  but  of  which — there  being  no  cause  to 
give  a  knowledge  of  it — the  party  was  not  only  actually  but 
hiDooently  ignorantb 

''This  being  the  state  of  the  question,  the  whole  matter  turns 
upon  the  relevancw  of  a  statement  and  offer  of  proof  in  relatioa 
to  the  bodily  condition  of  the  party  insured,  as  respects  disease 
or  health  at  the  date  of  the  contract — which  contains  no  aver- 
ment of  knowledge  or  inexcusable  ignorance  eqnivalent  to  knowledge 
by  the  party,  ca  the  alleged  disease  or  state  of  health — as  a 
gnrand  on  which  the  contract  can  be  found  to  be  voided,  in  re- 
spect of  a  breaeh  of  the  warranty  undertaken  by  the  insured  by 
the  answer  to  the  last  portion  of  query  ten,  and  the  declaration 
that  the  insured  was  then  in  good  health,  and  ordinarily  enjoyed 
goodheahh. 

"Now,  holding  that,  in  construmg  the  warranty,  the  intention 
of  the  pwticB  mutt  be  found  out  by  reference  to  the  subject* 
raatt«r,  tt  ia  difficult  to  see  how  the  declaration  of  the  party  in- 
mred,  that  'I  am  now'  (that  is,  at  the  date  <rf  the  policy,)  *  in 
pod  health,  and  do  ordinarily  enjoy  good  health,'  can  be  held  to 
cmport  a  vrarranty  or  undertaking  by  the  party  that  he  is  fk-ee 
lot  only  from  any  disease  which  has  positively  affected  YiiA 
lealtb,  but  from  any  laUMt  disease  tending  to  shorten  life, 
ilthoogh  it  has  never  sensibly  affected  his  health ;  and  that  the 
leclaration  must  be  true  in  the  latter  sense  in  order  to  support 
he  policy.  Such  a  declaration,  it  is  thought,  in  its  natural  and 
•bvioua  meaning,  imports  an  answer  to  an  inquiry  capable  of 
eing  answered  by  the  party  at  whom  it  is  made,  and,  there- 
)re,  has  reference  to  the  apparent  and  known  condition,  present 
r  past,  of  tlid  individual  as  respects  his  actual  enjoyment  of 
Md  m  bad  health,  or  to  his  positive  experience  in  regard  to 
ealUi,  and  not  to  the  possible  existence  of  some  disease  which, 
owever  injurious  ia  its  character,  has  had  no  perceptible  in- 
oence  upon  tbe  health,  or  no  influence  which  can  impeach  the 
"uth  of  &e  declaration--applying  it  to  the  feelings  and  expe- 
ence  of  the  party — that  he  is  in  good  health,  and  ordinanlv 
ijoys  good  health.  To  extend  the  warranty  undertaken  by  such 
declaration,  so  as  to  make  it  embrace  the  latter  case,  would  be 
1  exeessivie  stretich  of  its  meaniug,  i^  indeed,  it  will  by  any  vio- 
Dce  admit  of  that  meaning  being  put  upon  it.  But  the  defen- 
irs  are  not  in  a  position  to  entitle  them  to  ask  that  the  war- 
nty  diall  receive  any  strained  construction  agiUnst  the  in- 
ured. If  they  meant  the  declaration  to  be  made  in  the  sense 
bich  thegr  seem  to  contend  it  bears,  they  ought  to  have  taken 
iro  Ifast^  by  tiie  words  used^  no  doubt  of  their  meaning  was 
ft. 

^  Bat  to  Uie  query,  *  Has  the  party  an  habitual  cough,  or  any 
wasa  or  ijMiptoui  of  disMse?'  5fie«  Armstrong  answered  *  No.' 
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''It  may  be  that  where  the  non-existence  of  a  particular 
disease,  or  the  non-existence  or  existence  of  a  particular  thing^ 
which  must  either  he  known  to  the  party  insured,  or  the  know- 
ledge of  which,  from  its  nature,  he  may  be  supposed  either  to 
have  or  to  66  able  by  due  inquiry  to  obtain,  is  made  a  condition  of 
the  contract,  there  will  be  a  breach  of  warranty  voiding  the 
contract,  if  the  statement  of  the  party  in  relation  thereto  l^  not 
strictly  and  literally  complied  with,  without  regard  to  the  ma- 
teriality of  the  disease  or  thing,  as  affecting  the  terras  of  the 
contract,  or  to  the  views  on  which  they  may  have  been  intro- 
duced. It  may  be  enough  to  release  the  insurers,  that,  as  a  con- 
dition precedent,  the  statement  had  not  been  fulfllled  by  the 
insured.  Some  of  the  English  authorities,  however,  seem,  even 
in  such  cases,  to  recognize  a  certain  relaxation  of  the  severity  of 
the  rule,  that  is,  they  recognize  the  admission  of  the  considera- 
tion of  whether  the  variance  in  fact,  from  the  thing  as  stated  in 
the  proposal  or  declaration,  is  such  as  to  be  at  all  substantial,  or  of 
any  moment,  with  reference  to  the  matter  on  which  information 
was  desired  by  or  given  to  the  insurers. 

"  But  be  that  as  it  may,  it  is  a  grave  question  whether,  in  the 
ease  of  a  statement  in  regard  to  a  disease  specifically  mentioned^ 
and  still  more  in  tlie  case  of  a  statement  in  regard  to  diseases 
generally,  the  warranty  could  be  construed  or  held  to  apply  to 
an  entirely  latent  disease,  the  insured's  ignorance  of  which  was 
not  attributable  to  negligence,  but  was  perfectly  innocent  and 
excusable.  At  the  same  time,  it  is  not  to  be  denied  that  the 
English  cases,  as  reported,  afford  at  least  indications  of  opinion 
that  the  insured,  by  such  a  warranty,  takes  the  risk  of  the, 
existence  or  not  of  any  disease  speciHcally  mentioned  f  and  that  if 
H  turns  out  to  have  existed,  although  latent  and  unknown,  there 
is  a  breach  of  the  warranty.  Kay,  farther,  there  is  a  like  indi- 
cation of  opinion,  even  with  regard  to  a  warranty  in  reference 
to  disease  generally,  such  as  is  here  undertaken  by  the  answer  to 
query  ten,  if  it  shall  be  proved  that  at  the  date  of  the  policy  the 
msured  was  affected  by  a  disease,  latent  though  it  were,  tending 
to  shorten  life,  in  the  sense  of  these  words,  in  a  contract  of  life 
insurance.  Boss  v.  Bradshaws,  1  Bla.  312.  Watson,  Man- 
wearing,  4  Taunt  763.  Duckett  v.  WilUams,  2  Cromptoa  and 
Meeson,  348. 

"  Several  of  the  cases  apparently  cited  by  the  defenders^  as 
going  this  length  by  direct  decision,  certainly  cannot  be  found- 
ed on  to  that  efl^t ;  1st,  Because  the  point  involved  in  them 
either  related  to  the  non-disclosure  of  facts  known,  and  turned 
upon  the  mat^iality  of  the  facts ;  or,  2dly,  Because  they  were 
cases  of  insurance  by  a  third  party  on  tlie  life  of  another;  and 
while  it  might  be  true  that  ignorctnce  of  the  alleged  disease  ex- 
isted on  the  part  of  the  individual  making  the  insurance,  it  was 
not  said  that  the  party  whose  life  was  insured  was  not  aware,  or 
was  excusably  ignorant  of  its  existence,  and  that  quoad  him  it 
was  actually,  or  in  a  legal  sense,  a  latent  disease ;  and  it  was 
held  that  the  ignorance  of  the  insured  was  immaterial,  if  there 
was  actual  knowledge  of  the  disease,  or  its  equivalent,  by  the 
party  whose  life  was  insured.  And  it  is  to  be  observed  that 
several  of  the  passages  in  the  opinions  of  the  Judges  founded  on 
by  the  defenders  are  the  less  to  be  relied  on  as  supporting  their 
plea,  seeing  that  they  occur  in  cases  of  the  description  last  ad- 
verted to,  and  where  the  point  turned  upon  the  effect  of  the 
ignorance  of  a  party  making  insurance  upon  the  life  of  another ; 
a  remark  which  applies  to  the  case  of  Duckett  v.  Williams,  which 
came  before  the  Court  a  second  time  in  1834,  upon  a  claim  by 
the  insured  for  return  of  premiums,  and  which  is  appealed  to 
by  the  defenders  as  containing,  in  the  law  as  there  laid  down 
by  the  present  Lord  Chancellor,  then  Chief  Baron,  decisive  an* 
thority  in  their  favour. 

"  At  the  same  time,  taking  the  whole  of  his  Lordship's  opi- 
nion as  reported,  there  is  nothing  in  the  course  of  reasoning  on 
which  it  proceeds,  or  the  way  in  which  the  argument  is  put, 
which  necessarily  excludes  its  application  to  a  case  of  ignorance 
in  a  party  affecting  an  insurance  upon  his  own  life ;  and  if  it 
was  meant  to  apply  to  that  case,  then  it  announces  a  doctrine 
which  would  go  all  the  length  contended  fur  by  the  defenders. 
But  in  considering  whether  it  was  so  meant  or  not,  it  is  always 
to  be  recollected  Uiat  the  actual  case  before  the  Court  related 
to  the  effect  of  the  ignorance  of  a  third  party  insuring  upon  the 
life  of  ano^Aer— that  it  was  with  reference  to  his  ignorance  that 
the  opinion  was  delivered — and  that  it  does  not  appear  from 
the  report  whether,  although  he  might  be  ignorant,  and  inno- 
cently ignonmt  of  the  existence  of  the  allied  disease,  it  was 
not  a  disease  known  to  the  party  whose  life  was  insured,  or  of  which  > 
he  could  not  be  ej^cusahly  ignorant,  so  that  it  may  be^  that  when  ^ 
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hifl  Lonlahip  stated  Ihe  knowledge  of  the  patty  t*>  be  detwly  Im- 
mftt*?rial,  he  refeiTod  merely  to  the  knowk^lgie  of  tlie  third  pia:iy 
cffiH-'tiiiji  tJie  iusurantv,  aad  liad  not  in  view  the  case  of  a  disetise 
t!ie  e?(ij)teucurjf  which  wrtaultogetber  and  innocently  unknown  to 
every  one,  aod  therefore,  did  not  iiit*jnd  to  lay  it  down  as  taw, 
that  the  dechiratiyn  a»  to  the  atatc  of  health  and  abeence  of 
diaea;de,  U  tuitnut  m  the  scush?  of  tho  policy,  and  a  breach  of  the 
warranty  consequently  incurred,  if  a  discasu  tending  to  alitirten 
life  exisrg,  although  it  be  entirely  latcint,  and  not  witliin  the 
knowk^i^  of  the  party  hiniwlf  &aid  to  Ix^  afflieteiLl  by  it. 

"  After  a  careful  exaininationi  the  Lonl  Onlinary  ii  by  no 
means  satlsfl<^  that,  from  t!ie  cases  decided  in  England,  it  can 
be  hiild  tlmt  the  doctrine  maintained  by  the  defenders  lias  been 
thifre  el  early  and  nnqnalifiedly  rccpgni^etl,  and  lie  entijrtainft 
the  jLrreater  <|mabt  of  this  being  really  the  true  import  of  wiiat 
ia  reported  to  have  r:dlen  from  the  tench^  from  seeing  that^  in 
the  cose  of  Swecte  v.  Fairley,  in  ISOJJ,  (d  Currington  and  Payne, 
p»  l,)^where  the  in^irancu  was  by  a  iAiVt/ party  on  the  lite  of 
unothtr  *tiho  had  signed  the  drciaration  along  with  the  party  eSeel- 
ing  the  insarance,— Lard  Denman,  in  charging  the  jnry,  after 
remarking  upon  the  evidence  relating  to  the  materiality  of  the 
factSt  in  regain  I  to  the  iftate  of  hi*aith  of  the  inaured^  which  had 
not  been  eominunicnted,  obaerve*!,  '  But  it  does  not  appear  that 
Mr  Abrahaia,*  (tlie  party  whoso  lifi^  waa  inanretl,  and  it*^o  had 
sitfiicd  ilte  df^ckirati'Mi)  *  was  maire  tjf  dte.  fttvts^  and  ihift  will 
raise  a  very  important  question  of  law^  if  yon  should  think  that 
there  w:ia  concealment  of  f^vcta  material  to  be  communicated^ 
and  thorufore^  the  two  questions  which  I  shall  leave  to  you  will 
Xif^^jifAU  whet hc?r  you  tlunk  Mr  Abraham  represented  truly  thfi 
fltute  rrf  hi^  health,  nccoTding  to  the  question  pat  to  him;  and 
st€ond{if,  if  he  did  iiot^  did  he  know  the  tftate  of  health  in  which 
he  hart  been,  so  a^  t^i  f urn  lib  a  proper  answer  to  that  question  V 

'*  'file  result  is  thns  reported :  *  11  n;  jury  said  tlwy  thought 
that  Mr  Abraliam  was  not  awaro  of  what  had  taken  place,  and 
could  not  therefore  communic*tc  it,  and  they  fomid  a  verdict 
for  the  plaintiff.* 

"  The  Lord  (Jrdinary  does  not  find  that  this  rerdict  was  fol* 
lowed  by  any  farther  proceedings ;  and,  looking  to  what  wai 
statetl  hy  Lord  Denman,  it  must  be  presumed  llint  the  point 
which  his  Lonlsliip  auKgcstB  would — if  it  aro«e  upon  the  facts— 
raise  a  very  important  qaestion  in  law,  was  not  a  point  then  de* 
flnitively  settled  and  ruled  by  priftr  det-iaiona,  and  the  only 
iat*rr  one  tlmt  has  been  referrefl  to  is  that  of  Duckclt  v.  Williams, 
which  had  been  previously  tried  Ijcfore  Lord  Lyndhur^t,  Chief 
BaroUt  and^  as  already  noticed,  afterwards  oame  on  in  1834  in 
another  shape  for  judgment,  when  the  opinion  relied  oii  by  thq 
defenders  was  delivered  by  his  Ijortlsliip. 

"  Conaidering  the  question  ufjon  its  merits;,  the  Lord  Ordi- 
nary, as  at  present  advised,  is  unable  to  concur  in  the  plea  upon 
the  wamtnty  wiiidi  is  mahitained  by  the  defenders.  He  can- 
xxoi  think  that  it  can  bo  held  to  be  the  meaning  rand  intention  of 
the  parties  to  the  contnet — ool  lee  ting  it  by  reference  to  tlie 
subject -matter— that  the  words  in  the  last  portion  of  query  ten, 
and  the  answer  and  the  rektiTO  deelamtion,  mean,  itii!^  or  un- 
tndif^  Without  regari]  to  the  ktjowlcdge  of  the  pirty  making  tlw 
statement,  and  that  if  tht?  pflTty  mmle  tlie  atatcment  in  igno- 
rance, and  in  inmxsmt  ignorance  of  the  eidilcsiGO  of  any  diaeaia 
tending  to  shorten  life,  it  is  nevcrtheleJS  untrue  in  the  sense  of 
the  contract,  to  the  efTect  of  vacating  tht?  policy,  if  stieh  disease 
did  de  facto  exist  at  the  time  ;  that  is,  that  the  warranty  applies 
not  merdy  to  knmea  diseases,  or  di«K?ases  of  whidx,  in  the  cir- 
eumstances,  if  the  party  was  ignorant,  he  was  not  excusMibly  lo, 
but  to  latent  diseases  ■  and  that  if  it  shall  ultimately  turn  out 
that  the  ioRUred  Ivatl  a  diseade  upon  him  leufling  to  shorten 
life,  wliich  if  it  iuid  been  known  at  ttie  time  might  have  pre- 
Tented  the  contract  being  cnteivd  into,  the  policy  ia  vaciitctl, 
no  matter  how  latent  the  disease  may  have  been,  no  matter 
althquffh  the  party's  death  proceeded  from  another  canse  al- 
together unconnected  with  it,  (for  the  defender's  plea  gees 
that  Icnj^tli,)  it  is  enough  that  it  cxisteci  at  the  date  of  the 
policy,  air  hough  not  apparent^  by  it  sefH^ts  npon  tlie  healtli,  of 
diaeemibte  by  any  ordinary  care  or  attention  to  the  matter,  or 
pven  by  the  most  careful  examination  of  persons  of  ekilL  To 
«npti(^^  t^i^t  this  is  part  of  the  basis  of  the  contract  would  be  to 
render  the  eoniract  not  one  of  certatTityf  and  for  iimurmff  pay- 
ment of  a  partieular  sum  of  money  in  the  specifled  event,  which 
ia  the  real  nature  and  object  of  the  contract,  but  a  contrsat  of 
Hbsnlute  unc^rtumt^t  on  whicli  no  reliAuee  can  Ix;  plac^,  thAt 
it  will  be  productive  of  that  for  securing  which  it  was  enteped 
into»  the  rcvuU  depending  upon  certain  facta  bc.yj>iid  the  reach 


of  morlat  ken,  by  whieh  all  the  hopes  and  vicwf  of  tlic  ia- 
iured  may  be  irrepambly  delfcated*  Hie  eoannon  mki  of  h?, 
and  the  warriinty.  without  being  to  ooiietruod,  K^paa  m  be 
quite  fiufUeient  for  thp  protection  <if  iiUQtwt :  For  It  ii  il* 
ways  to  be  recollected,  that  aUhonfi^  tlifi  warrwity  ML  out 
be  const med  as  contended  for  by  the  dilbndcm,  it  i>  iUH  t 
question  for  the  jury  not  merely  whether  the  »ilc^il  ipA> 
ranee  of  the  party  wa.^  actual,  but  whether,  wnifcr  tl!  ibt  cj* 
cumstances, — imlnding  the  duration  of  the  dlneaie,  iti  QMd» 
of  oiieration,  and  the  in  terra!  of  time  betw^^n  tlie  ^nif 
of  the  i»licy  and  the  death,— it  was  an  ignorance  withool  ii^ 
gligence^  and  which  wa^  entirely  innorent  and  excusflUe.  Tli 
plea  of  the  defenders,  therefore,  humbly  appeati*  to  lb  Ldrt 
Onlinary  to  he  oppoaed  to  the  whole  scheme  and  jmrpowrf 
such  contracts,  and  to  require  for  the  insurers  a  pmtfCtina  w)aik 
Ib  not  necesaary  in  order  lo  put  them  upon  fair  term*  in  i^fOAp 
ing  the  contract,  and  to  afford  which  would  relieve  theini^t 
risk  which,  consistently  with  the  nature  of  the  eomtfiCi,  vij  ^ 
to  by  run  by  thL*ni. 

"The  Lord  Ortlinary  ahaU  only  add,  that  rfbe  liAi  ttkH 
erroneous  view  of  the  meaning  of  a  warranty,  es^mxitd  ■ 
the  contract  of  insurance  in  question,  and  the  ^ate  of  tiK 
be  as  contended  for  by  the  defenders,  then  certainly  the 
it  is  promulgate*!  the  better,  in  order  that  partiet'r"'^ 
be  aware  of  the  footing  upon  which  their  contract 
the  grounds  on  which  Ihcir  claim  nmy  be  snc^tiftiUy 
if  the  insurers  shall  act  niton  and  enforce  the  ooatnct^ 
to  their  legal  rights  when  thej  may  choose  to  exewtlR' 
inflnt'iieetl  by  tliose  motives  of  LibtTality  by  which  it  ii 
thej  are  generally  guided. 

At  advii^iiig, 

Lord  Justii^e-  General. — If  we  were  to  adopt  tlw  vlewl  I 
the  ailment  for  the  def^ders,  thia  would  be  the  ntoit 
tant  decision,  with  regard  to  tlie  law  regulating  lift'  i 
tluit  ever  was  pronounced.     In  faet,  it  would  have  tb. 
putting  an  end  to  life  insurance  altogether,  for  uo  one  i 
found  who  would  eHect  an  insurance  with  &ny  < 
such  tcrmn. 

Tile  doctrine  maintained  is  altogether  extravapni 
however,  attcnitJied  to  be  supported  by  great  shew  ofj 
rity,  and  some  of  these  anihnrities  are  perhaps  eqaifi  ^ 
preaseii     It  is  impossible,  however,  to  hold,  that  i 
a  warranty  by  the  defenders  goes  farther  than  a  eoran 
of  wliat  is  known,  or  what  oiiglit  to  be  know'u  to  the  i 
posing  to  effect  insurance  on  his  life  at  the  time  of  1 
the  information  as  to  liiii  he^ttli,  Si^    Hie  proptMitkiif^  I 
the  severity  of  tlie  warninty  contended  for  la  to  ^ «  ~ 
by  courts  of  law  in  n  reaisonahle  iense ;  and^  2.  tint  th 
should  trtiflt  10  the  lilHjrabty  of  the  insunincv  txmf 
both  equally  altsurd.    This  eompnny^  the  1  -  -''■  -^ 
iujX  that,  though  the  party  whose  life  waj  insu  r 
and  was  not  stlspected  to  be  aJfcctcd  with  an  > 
if  infonnation  come  to  the  ears  of  the  insurant 
deceased  hiul  some  latent  disease  unknown  U*  . 
toins  of  which  hail  apiieared  to  the  day  of  Ma  death,  j 
jnation  will  be  a  warrant  for  a  pmt  mortem  onrai 
whieh,  if  any  sueli  latent  Dialadj,  forsooth,  be  disooTtsvi  I 
constitute  a  breach  of  warranty,  and  liberate  the  iii«i    ~^ 
not  thiLtk  that  this  doctrine  can  be  deduced  fnam  tbc  i 
it  ia  in  itself  unreasonable  and  extravagant* 

If  there  be  no  negligence  or  (Lishoncsty  on  the  ] 
person  who^  Ufe  ia  to  be  insured,  there  ia  no  ~ 
rajity  in  the  sense  contended  fur,  and  there  la  no  l 
inquisitorial  investigation  into  btctit  jndis|Ki^L£on- 
prMwtion  of  the  nde  I  have  mention tnl,  and  i lie  ex 
and  infonnfvtion,  by  the  medical  aitondiuit.  t«f  ilir  life 
suretl,  and  the  farther  examination  of  il 
attendant  the  insurera  have  all  the  pri 
they  can  demand.     But  yet  tl^ey  assert,  Uiat  if  the  j 
this  latent  indispoeition,  wMeh  might  have  bata  '^'^ 
death,  tlK^n  they  are  entitled  to  br  1=1;  --   i 

Could  such  an  tnterjJ^^^t-ition  V 

a  tiow  act  of  parliament  for  the  i., 

For  to  the  libt'raUty  cf  inennince  eoinpnn)- 
tnake  no  imputation^)  the  public  are  not  to  I 
And  it  lu  abiiinl  to  say,  that  on  the  extravA^aiit  i 
contemlod  for  areaxonable  conatruoebti  ii  to  be  voit. 

In  short,  I  am  of  n]>mBni  Suit  oo  iti^^gituniMtf 


;  the^ 
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is  given  by  the  insured  as  that  contended  for  by  the  defenders, 
and  that  no  such  issue  as  they  ask  can  be  granted. 

Lord  Mackenzie. — ^I  am  of  the  same  mind.  The  warranty  here 
in  question  is  not  a  warranty  like  the  absolute  warrandice  given 
to  the  purchaser  of  an  estate.    The  warranty  to  land  is  irrespec- 
tive of  the  knowledge  of  the  party  who  grants  it.    He  warrants 
what  he  sells,  t.  e.,  he  undertakes  to  make  the  bargain  as  good  a 
bargain  to  thQ  purchaser  as  if  the  estate  were  his,  though  it  should 
turn  out  not  to  be  his.    In  the  contract  of  life  insurance,  how- 
ever, there  neither  is  nor  can  be  such  absolute  warrandice  or 
warranty.    In  fact,  in  the  policy,  there  is  nothing  about  a  war- 
ran^  at  alL    That  instrument, — ^that  contract,  contains  a  decla- 
ration of  certain  things  supposed  to  be  known  to  the  party  whose 
life  is  to  be  insured.  The  condition  of  the  policy  is,  Uiat  the  de- 
claration is  not  finaudulent  nor  untrue.    If  fraudulent  or  untrue 
the  contract  is  Toid.  But  can  that  be  construed  to  mean  that  the 
contract  will  be  Toid  unless  the  whole  physical  nature  of  the  man 
be  absolutely  sound,  and  that  whether  the  party  knew  of  such 
unsoundness  or  not,  and  however  honestly,  and  upon  however 
reasonable  an  investigation  the  declaration  was  made?    Is  the 
declaration  to  be  held  fraudulent  and  untrue  if  the  party  did  not 
disclose  that  he  was  aflfected  with  latent  disease,  which  he  did  not 
know  and  could  not  ascertain  ?    I  cannot  go  that  length ;  and  if 
the  law  were  so,  it  would  not  answer  its  purpose  in  human  affairs. 
Bat  then  the  company  sa^  that  the  doctrine  they  contend  for  is 
not  to  be  pressed  except  m  strong  cased;  but  that  is  really  no 
answer  to  its  impracticability  and  ii^ustice. 

I  think,  in  short,  that  where  a  party  makes  a  declaration  in 
good  £uth,  though  he  may  have  been  aflbcted  with  latent  dis- 
ease which  he  could  not  possibly  know,  he  cannot  be  held  ro- 
•ponsible  for  that.  If  he  is  not  to  blame,  there  is  no  ialsehood 
or  fhiud,  and  the  non-communication  of  such  latent  disease 
must  be  considered  an  unavoidable  error. 

With  these  views  on  the  contract  of  insurance,  it  is  not  ne- 
cessary to  consider  the  issue  proposed  by  the  defenders.  I  anl 
not  satisfied,  however,  with  the  mode  in  which  the  issues  in 
this  case,  or  in  which  the  issues  generally  in  similar  cases,  are 
drawn.  For  there  is,  Ut,  the  general  issue  including  every 
thing  in  the  case ;  2d,  a  special  issue,  which  is  not  meant  as  a 
contrast  to  the  general  issue,  though  in  form  it  bears  to  be  so, 
but  is  a  separate  and  independent  question.  The  issue  on  fraud 
shotild  not  be  contrasted  to  the  issue  to  which  it  is  not  op- 
posed. I  should  not,  had  a  coimter  issue  been  necessary  in 
this  case,  have  advised  the  party  to  go  to  trial  upon  the  issue 
proposed. 

Xjord  FidUrton, — ^The  question  which  has  been  raised  in  these 
papers  is  one  of  great  importance  in  its  practical  consequences. 
But  it  certainly  comes  before  us  in  a  very  inconvenient  form, 
ri^.,  a  discussion  on  the  comparative  merits  of  the  issues  pro- 
x>9ed  by  the  pursuers  and  defenders.  And  what  increases  the 
nconveanience  is,  that  the  mere  adoption  of  either  the  one  or 
ho  other  would  not  setUe  the  question  on  which  the  parties 
eei  our  decision. 
The  issues  differ  only  in  the  additional  words  proposed  to  be 
i9^ted  by  the  defenders  in  the  counter  issue — "  Whether,  on 
ti€?  part  of  the  said  Mrs  Armstrong,  there  was  a  breach  of  the 
3n.(titionB  under  which  the  said  policy  was  granted."  Now, 
v^me  words  would  still  leave  the  matter  quite  open ;  because 
tie  adoption  of  them  would  determine  nothing  as  to  the  true 
^gal  import  of  the  conditions  in  the  policy,  which  is  the  main 
ubject  of  dispute  between  the  parties. 

Then,  I  cannot  help  thinking  that  these  expressions  are  quite 
iroerflaous,  and  form  no  necessary  part  of  a  counter  issue,  con- 
idering^  the  nature  of  the  point  raised  on  the  leading  issue  taken 
ry  the  pursuers,  after  the  admission  of  the  terms  of  the  policy 
Tanted  on  certain  conditions ;  and  it  puts  the  question,  whether 
he  sum  claimed  under  the  contract  be  resting-owing.  Now,  it 
ppears  to  me  that  it  requires  no  counter  issue  to  enable  the 
lefimders  to  prove  the  violation  or  non-jierformance  of  the  con-* 
idons  of  the  contract. 

When  a  party  founding  on  a  contract  or  obligation,  qualified 
y  conditions,  claims  payment  or  performance,  he  must  bring 
^imaJacU  evidence,  at  leasti  that  the  conditions  have  been  ob- 
Tred- — and  surely  his  adversary  would  be  entitled,  without  any 
•nnter  issue,  to  negative  the  averment  of  their  fulfilment. 
Thj^  mere  adoption,  then,  either  of  the  one  issue  or  the  other, 
W  l«esTe  undecided  that  point  which  we  have  here  arguefl,  and 
icb^  it  is  most  desirable  to  settle  before  the  trial.  That  question 
^^^  on  the  legal  impost  and  extent  of  the  conditions  contained 
\<i^<^  pioposal  of  insurance,  and  the  declaration  of  the  insured 


on  the  subject  of  her  freedom  from  disease,  and  general  good 
health. 

The  tenth  query  in  the  proposal  is,  "  Has  the  pursuer  an  habi- 
tual cough,  or  any  disease  or  symptom  of  disease  ?**  Answer, 
**  No."  And  the  declaration  of  Mrs  Armstrong  bears,  that  "  I  am 
now  in  good  health,  and  do  ordinarily  eiyoy  good  health."  The 
pursuers  hold  these  expressions  to  denote  merely  the  good  health 
of  the  declarant  in  the  ordinary  sense  of  the  term,  that  is,  free- 
dom from  any  apparent  or  sensible  disease  or  symptom  of  disease, 
while  the  defenders  maintain  that  these  expressions  amount  to 
an  absolute  warranty  not  only  that  she  had  never /e/^  herself  to 
be  affected  with  any  complaint,  or  exhibited  any  symptom  of 
complaint,  requiring  to  be  disclosed ;  but  absohteh/f  that  whe- 
ther felt  or  not,  no  disease  in  any  form  existed  in  ter  constitu- 
tion. This  is  a  proposition  rather  startling,  and  it  is  necessary 
to  examiile,  with  some  attention,  the  gromids  on  wliich  it  rests. 

It  all  turns  on  thd  meaning  which,  in  such  a  contract,  shall 
be  attached  to  the  term  "  good  health.^  Does  it  mean  external 
or  sensible  health,  and  the  absence  of  any  external  and  sensiblo 
symptom  of  ailment,  or  the  total  absence  of  any  defect  or  dis- 
order in  the  constitution,  whether  felt  and  rendehjd  sensible  or 
not.  At  the  outset,  let  us  inquire  how  far  this  construction  of 
the  words  "  good  health,"  as  denoting,  not  the  consciousness  of 
good  health,  but  the  absolute  non-existence  of  any  morbid 
auction  in  the  system,  derives  any  support  from  the  tenor  and 
evident  import  of  the  other  disclosul^  and  declarations  which  a 
party  is  called  on  to  make. 

Look  at  the  questions,  Nos.  9,  10,  and  11,  of  the  proposal  for 
Instance.  All  these  clearly  relate  to  matters  of  external  ailment — 
truly  mattera  of  fact — on  which  the  party  can  give,  or  ought  to 
be  able  to  give  a  decided  answer,  on  man^  of  which  other  per- 
sons may  give  evidence.  The  evident  object  of  all  those  ques- 
tions is  to  procure  for  the  insurers,  before  entering  into  the  con- 
tract, all  the  information  on  the  subject  of  the  health  of  the 
insured  which  he  himself  possesses. 

Then  comes  the  declaration,  "  That  I  ojn  now  in  good  healthy 
Ac. ;  and  that"  "  I  have  not  withheld  any  material  circumstance 
or  information  touching  the  past  or  present  state  of  health  or 
habits  of  life"  with  which  the  directors  "  ought  to  be  made 
acquainted,"  &c.  The  passage  must  be  read  together.  Its  ob- 
ject is  to  guard  against  concealment  of  every  thing  essential, 
in  BO  &r  as  known  to  the  party  making  the  deelaration.  That 
is  clearly  the  meaning  of  the  latter  member  of  the  sentence, 
and,  by  the  fiurest  construction,  it  serves  to  explain  what  goes 
before.  But  the  defenders  separate  the  two,  and  maintain  that, 
by  the  words  "  I  am  now  in  good  health,  and  ordinarily  enjoy 
good  health,"  there  is  meant  an  absolute  warranty  against  any 
disease,  however  latent,  though  not  in  the  slightest  degree 
affecting  at  the  time  the  perfect  feeling  and  conviction  of  health 
by  the  party.  The  defenders  are  loud  in  proclaiming  their 
hWerality  in  construing  the  policy,  but  it  is  only  in  the  points 
which  do  not  happen  to  apply  to  the  matter  in  dispute. 

For,  let  a  fair,  not  to  say  a  liberal,  construction  be  applied  to 
the  tenris  "  good  health,"  on  which  the  whdle  plea  of  the  defenders 
is  rested.  It  occurs  in  the  description  of  the  state  of  a  living 
individual,  which  state,  in  so  far  as  evident  to  others,  or  per- 
ceptible by  himself,  can  alone  form  the  subject  of  description  ;— 
and,  when  so  employed,  does  it  denote  any  thmg  more  than  the 
absence  of  any  ostensible,  or  knovn,  or  felt  difioider,  or  Symptoni 
of  disorder  ?  Would  any  man,  however  scrupulous  in  the  use 
of  terms,  hesitate  to  declare  himself^  on  soul  and  conscience,  in 
perfect  health,  so  long  as  he  felt  himself  in  the  perfect  and 
healthy  exercise  of  all  the  functions  by  which  health  could  bo 
tested,  and  was  utterly  unconscious  of  any  derangement  bpr 
which  those  functions  were  likely  to  be  impeded  ?  Or  could  it 
be,  with  any  shew  of  reason,  charged  against  him  as  an  untruth, 
because,  for  any  thing  he  knew,  there  mighty  bj/  possibility^  exist 
at  the  moment  some  hidden  defect,  or  malformation,  or  morbfd 
derangement,  inoperative  externally  for  the  time,  but  sure  at 
some  future  period  to  prove  fatal.  If  tliis  were  requisite  to 
justify  the  declaration  of  "  good  health,"  it  is  clear  that  such  a 
declaration  never  could  with  certainty  be  made.  And  this  goc.^ 
far  to  settle  the  point  in  dispute.  The  point  is  the  mcaninjj  of  a 
terra  in  a  contract ;  and  the  term  occurs  in  a  declaration  asked 
by  one  party  and  given  by  the  other.  Now,  if  in  one  sense  of 
the  term  it  admits  of  being  declared  in  the  negative  or  affirma- 
tive ;  and  if,  in  the  other  sense,  it  never  can  be  the  subject  of 
an  affirmative  or  negative,  can  there  be  a  doubt  in  which  siMise 
the  term  is  used?  But  that  is  the  very  cj^^J^t^^--- J^|t*»yJyW> 
"  good  health,"  means  the  perfect  consciouSycnjtTj'rrrt^iV^  iflh- 
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pf^Q^a  levities  and  fimctionft,  and  tho  oonBdom  iVe^om  frcmi 
any  ailment  nffbttm^  them^  or  any  symptom  of  silmeTit,  thg 
i|q£'!^tktn  iDaj  Ih^  as  Iced  and  answered ;  but  if  tlic  term  h  con- 
flfruod  1^  meaning  an  absolute  fiioedom  from  all  dctbct  or  de- 
r^Hgemeiil,  imi>erc!eiJtiblu  m  well  as  porcepiiblo.  the  dcsclaration 
is  oae  which  0411  ciot  bi^  10  ado,  iuilI  wUicli  il  woold  Ihereforo  be 
iil>9uni  to  aak- 

Aud  wlxen  the  defemlera  i-epresent  it  09  a  warranty,  Eiothing 
is  gaiuefi  in  the  inquiry,  been  use  t!ic  question  occurs»  what  wai 
it  wliieli  wjts  warvjmted  ?  **  Good  heaUh  ;**  and  that  just  l&nds  to 
the  suniQ  inquuy,  in  what  sense  that  term  was  employed  ?  For 
it  will  be  obserTcci,  tliere  h  hen*  no  express  warranty  by  which 
a  party  tnayf  and  ofien  does^  taku  the  rUk  of  events  or  drcum- 
stances,  on  which  he  po^^^cases  no  present  tnfarmatioti. 

Here  the  warranty  ia  at  be^t  oaty  ImpUoil  from  the  lentia  of 
a  dfctaratifm  askt-d  by  one  party  and  given  by  the  othcT>  and 
\fhicU  is  made  pturt  of  the  t!ariti*iit't  \  and  ag  tlie  tevm  U  used  in 
a  tUf^te  deelaratJoo,  itii  i^ense  must  be  ileterniined  by  that  which 
it  efidently  l>ea,r3  in  ttie  passajj^e  containing  it*  The  proviEiou, 
that  the  deelanUiun  lihall  form  theba^U  of  the  contract,  may  be 
lield  to  render  the  declamtion  equivalent  to  a  warrantv  \  but 
itill  the  point,  what  is  decbre((f  and  consequently  what  is  war- 
ranted, depends  on  the  consi ruction  of  the  declaration  ;  and  In 
^htxising  between  the  two  aetiges  of  t lie  disputed  u-rm,  a<)cordiug 
to  one  of  whieli  a  party  umy  tl^darc^  while,  accordmi?  to  tho 
^cher,  it  would  be  al;>»ard  to  ask,  and  impu^ible  lo  give  a  de* 
elaration,  the  former  serine  mi^U  according  to  e^cry  rulo  of 
oon$T ruction,  be  adopted. 

Such  appearing  to  me  to  be  the  obyious  and  necessary  con- 
a tructiou  of  the  term  *'  good  health,"  ^  used  in  the  declaration 
of  Mrs  Armstrong,  I  should  rettuire  very  dear  and  decisive 
authority  iud<.M?d  to  coroi>et  rae  to  take  a  different  view* 

But  I  do  not  think  there  Is  any  sueh  authority.  Indeed,  il 
rather  ap]>ears  to  me  that  the  dicta  rcterred  to  on  the  part  of 
the  defenders  have  only  an  apparent  relatiou  to  the  point  in  dli* 
pute,  and  truly  refer  to  a  matter  totaily  difii^rent. 

TUey  all  oceur  in  the  reports  of  casus  in  which  the  insurancet 
weri'  lirtectcii  by  partitas  on  the  lives  of  others^  Such  was  the 
ca#e  of  Lotvl  Mar,  and  such  was  the  cJiae  of  Duckett  is  Wil- 
\\^m%  mainly  relied  on  by  the  defenders.  In  those  ca*es  the 
question  arose,  whether  the  policy  was  voided  by  the  untruth 
i/t  the  ^ti^tements  of  benlth  made  or  adopted  by  the  party  effect- 
ing the  insui-auee.  though  such  party  made  it  in  good  fiLtth^  and 
was  ignarant  of  theaetual  condiiion  of  the  life  forming  the  risk. 

But  th^ise  ejises  do  not  touch  the  present  qucsLion,  1  do  not 
■ee  any  question  mise<l  in  them  as  to  wliat  should  be  the  force 
of  the  term  "good  healtli/' occurriDg  iu  a  declaraUoii  to  that 
ffR'ct,  but  only,  whether  the  tluixl  {narty  making  the  insiu-auce 
was  l)ound  to  vrarrant  the  truth  of  the  dedaration  which,  it 
woulil  appear,  had  turned  out  false. 

We  must  take  the  dkta  of  those  cajica  alongst  with  the  cir- 
cumstances to  wltit'h  they  apply* 

't'hus,  Lord  Lyndhurst  states,  m  the  passage  quotedinthe  re- 
Tised  minute  for  the  detendcvs, — **  It  was  contended,  on  behalf 
of  the  plaintifls*  that  the  words  must  mean,  truly  or  untruly, 
Tfithin  the  knowletlge  of  the  jiarty  makiug  the  statement,  and 
that  if  the  party  Injuring  jguorautly  and  imiocentty  makes  a 
mis-statement*  he  has  riot  to  forfeit  tlic  premiums  under  the 
clause  in  qtUMsiion.  Wy  are  of  opinion,  however,  tliat  this  is  not 
the  real  meaning  of  this  clause.  A  st^itement  is  not  the  less  un- 
true because  the  party  making  it  is  not  apprised  of  its  untruth.*' 

But  it  is  evident  that  the  whole  force  of  the  legal  maxim 
ascribed  to  the  learned  X^oixl,  in  its  application  to  the  preienl 
caae,  must  depend  on  the  particular  ground  on  which  ho  held 
the  statement  to  be  un(,rue.  If  it  could  be  shewn  that  the  re- 
present aiifm  of  gotd  health  wiis  held  to  be  untrue  because  the 
party*  though  to  all  appearimce  free  firom  every  symptom  of 
diveaser  was  found  after  death  to  b^vc  liad  souie^iuterual  raor- 
t^id  aff'eetion,  whieh  liad  never  manifested  itself  ejctemaUy,  that 
would  be  au  authority  in  the  present  case.  But  there  was  no 
question  of  that  kind  raised  there.  The  only  question  seems  to 
have  liecoi,  wli ether  the  Ufct  described  as  a  gotxl  one  by  tlie  party 
effectinj^  the  iusurauce,  waa  not  fruA/  a  ba*i  one  in  the  ordinary 
tense  of  tlie  term,  and  not  in  the  new  and  critical  sense  main- 
tained by  the  present  defenders.  Tliis  is  evident  fWjni  the  other 
parts  of  the  report,  in  which  the  question  is  deseribetl  as  one 
whetfier,  at  the  time  of  making  the  inHuranec,  it  ru*  en*/^  an  in- 
mraffit  tt/d  or  noL  Now,  what  does  an  Insurable  life  mean  but 
a  life  which  U  free  from  tttiy  of  tliose  symptoms  of  ailment  whitrh 
wouiil  det^r,  in  sound  discretion*  an  office  from  taking  the  riik. 


Thc»  yery  term  necoiiimly  implies  e^ctemil  uid  , 
Ileal  th^  and  nothing  ebe.    Tba  quatioa  of  insuimUe  I  _ 
never  could,  ttCGorditii  to  the  TBaMmng  of  the  defeodeiit  j 
u  a  question  of  fact  exittinir  dtiHnf  the  li&tiina  dti 
it  tJovef  couhl  be  solved  till  her  death  Imd  rendered  I 
utterly  nugatory.     All  that  seems  to  liav-e  been 
in  the  cmsq  of  Ducket t  r.  Williatns  was^  that  wbeie  t 
Ttmke«  an  insurance  on  the  life  of  another  represeatinf  I 
at  good,  he  will  he  held  to  warrant  the  truth  of  thit  1 
and  will  not  l>e  permitted  to  urge  that  be  was  igoorazn  tf  i 
untruth— and  nothing  more  seems  to  have  been  (kteq 
Any  of  the  other  EoKltsh  ca^s  alludeil  ta 

Now,  that  principle  dues  not  In  tin;  iea«t  affect  tbe  1 
have  of  the  present  case.     It  may  be  quite  correct  ta  i 
as  was  done  by  Ixird  Lyndhurst^  "  that  a  statetnent  ii  1 
untrue  hc*eause  the  party  making  it  is  not  apprUed  u 
But.  in  my  opiuiou,  the  staten^ent  in  the  dedaratioa ) 
in  its  sound  const rut^tion,  tnte,  if  the  party  maldng  1" 
tion  never  luid  any  consciousnesa  of  ailnient,  and  i 
hibitCiJ  any  symptom  of  ailment,    Acctirdii^  to 
and  only  intelligible  veuw  of  tlie  tann,  in  the  ( 
which  it  was  used,  she  wag  iu  ^^  ifood  hwtl^,^  if  shei 
conscious  of  nor  e^shlbited  the  slightest  sjrmptonis  of  d 

While  I  think,  then,  tluit  it  i^  not  of  much  imp 
of  the  issues  be  adopted,  I  ttiluk  it  is  of  imp 
whatever  way  tb^  ie^ire  is  frameil,  tiu^re  should  be  id  I 
in  tlie  fjrm  of  a  sffeeitlc  finding  of  the  optnionof  1 
the  question  arguutx]  in  the^ie  minutei^ 

LijrdJfiifrftf. — I  ooiiciir  iti  the  whole  riewi  i 
Lordships  *  and  it  is  a  cause  of  very  great  \ 
opinions  should  im  so  entirely  free  from  do\]bt  as  tli^i 
pi^ut  which  is  certainly  most  importaut  to  the  cnanttfii 
the  law  as  to  which  should  be  distiucily  understood. 

I,  for  my  part,  never  got  aver  the  fact^  that  the  j 
which  Hfe  insurance  procie^^da  is,  that  it  is  an  1 
provide  against  the  occttrruni^  of  certain  risk^  i 
that  h  necessary  fbr  the  forntntion  of  the  contract  ( 
ranc  e  i%  that  the  insuix'rs  ^tinutd  gt't  sufficient  in' 
enable  them  to  calculate  the  risk  widcb  they  are  to  I 
upon  the  calculation  of  averages.    And  in  tins 
siderinq  that  the  contract  of  lifo  insurance  Is  m  contt 
fiLitlv  it  i^  not  intelligible  that  the  insured  should  be  I 
implication  to  give  a  caunter  assurance  a^inat  the  lifct 
affir^tcd  by  any  latent  disease,  whether  known  ^ 
beuig  ascertained.    No  judicial  dictum  wharerer  ^ 
me  so  to  construe  this  contract.    But  tt  i.*  sard  UiAt  tl»  4 
struct  ion  of  this  warranty,  as  it  is   ^Ued*  for  which  th»J 
&ndera  oonteml,  is  to  bea  reasonable  oon»truetH*u ;  Ui  I 
FoaUy  leaves  the  matter  at  the  caprice  of  tlio  eomt^infi  M 
SAid  there  ia  no  equity  in  a  warmnty.  Tlvit  maxiuj  the  ia«^ 
cited  go  a  jrreat  way  to  prove  to  be  true  as  to  f«ut«  witblal 
knowledge  of  the  person  eflbcting  inturanctj.    Hut  liiwuW 
rejT(Lf(l  to  things  not  known  or  able  to  Jv^  L»^-,u-n  h\  ik»i 
ion  ejecting  insurance-,  a^  to  his  general  :  ''^  ^ 

this  rule  of  strict  warranty  applies;  for  vh  jii  I 

absence  of  fraud  or  untruth  in  tlie  inibrraatiuu  ^iv*  u  ^wld 
ration  n^ade  is,  tliat  there  is  not  any  morrd  untruth  orfl 
to  diaciose  all  tlie  important  facts  wi  thin  Um?  FMt^'i  i 
or,  what  is  i^quivalent,  a  Mlure  to  make  «adi  1"    ' 
important  to  be  known  lh>m  car^leasiDeas  0riH>«)igriiw« 
obligation  of  the  insured  can  be  understood  inMotbtfi 
without  absurdity  and  impracticsabilitj. 

But  let  ua  bring  this  theory  to  a  pvii«tical  toit.    It  t^w'  d 
ders'  construction  were  the  true,  iliotigli  it  o^taiuly  i^  ■ 
obvious  one— quite  %h*s  reverse—^it  shotiM  httis  W«i«fc^^ 
in  the  policy.    Now,  would  any  insumaoe  comprnf  f 
notandum  in  th«?ir  policjca  upOtt  Utp*  -      ' 
clani'd,  that  though  the  penon  vbai&  1 
in  vigoroU4(  health ;  though  no  ^mu- 
medical  men  who  examine  lura,  and 
rent  symplom  of  any  such  capable  of  i 
have,  at  the  time  of  effecting  this  in^ 
whatever,  which,  if  knowu  to  the  ii 
time,  would  have  affcctCHl  in  an-  '^■ 
taking  the  risk  00  the  tenus  on 
ever  long  the  premium  may  hiiv: 

tract  will  be  void."    Now»  re&lly  if  tudi  ai-w^.^-^        ^ 
fterte<l— a»  in  honesty  it  onght  loil^  tftito  aBBMttiwii«»«| 
defi^uders  be  eort^|-,tirtf^dir|^fifeb»©b^^ 
panics:  for  where  woold  iiutir«tm  \m  fimiiilO 
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inilogy  of  ft  warranty ;  and  the>^  rest  their  case  tipon  ah  array 
b(dida  collected  froih  the  En^lidh  authorities.  Those  I  alwavft 
l^proach  with  great  linitiety  and  hesitation;  fbr  thoiigh  the 
fttles  of  law  hi  l»th  cotintries  regulating  contracts  like  the  pre- 
sent mnst  be  erentoally  much  the  same,  yet  the  language  of 
the  Eiiglish  law,  and  the  real  force  and  extent  of  th6  expression^ 
of  Engtish  lawyers,  we  are  rery  apt  to  mistake.  For  instance^ 
this  reiy  term,  warranty,  which  is  used  by  Ehiglish  lawyers, 
does  not  appear,  in  our  view,  here  a  good  woi*d,  for  the  word 
"condition,"  employed  by  Lord  Fullerton,  is  a  much  better  word. 
And  one  which  explains  at  once,  according  to  the  rules  of  our 
law  for  the  construction  of  contracts^  the  force  lind  exteni  df  the 
obligation  on  the  insured. 

The  writers  of  treatises  on  the  la^^  6f  England  oh  tliis  itlbjdct 
are  certainly  rather  unguarded  in  some  of  their  expressions  in 
regard  to  the  matter  in  question ;  and  they  seem  to  me  to  go 
lomewhat  farther  than  the  course  of  decision,  or  than  any  of 
{he  decisions  Warrant.  But  they  seem,  with  regard  to  the  obli- 
gation of  a  warranty,  to  speak  mostly  of  things  to  be  done.  Now, 
as  to  that,  I  daresay  all  they  say  as  to  strictness  of  enfbrcement 
of  rach  warranty  is  quite  correct.  But  then,  when  we  have  to 
look  to  the  facts  to  which  it  is  said  in  this  case  that  the  war- 
hnty  applies,  we  find  that,  in  the  policy  itself  they  are  stated 
in  the  form  of  a  declaration  of  £Eu:t,  t.  e^  necessarily  a  declaration 
of  &ct8,  which  it  is  possible  to  ascertain. 

It  is  said,  indeed,  by  those  two  eminent  institutional  writers 
on  insurance,  Mr  Justice  Park,  and  Mr  Sergeant  Marshall,  that 
Ihe  party  proposing  to  be  Insured  should  be  very  careful  to 
learn  accurately  the  state  of  his  health.  There  is  no  doubt  of 
that.  But  then,  when  we  examine  the  cases  cited  by  the  defen- 
ders to  prove  the  extent  of  the  obligation,  we  fina  that  those 
cases  were  all  cases  of  insurances  efl^ted  by  third  parties  on 
the  lives  of  others.  It  is  tiue  that  these  cases  shew  that  if  such 
thuNi  party  says  that  a  life  is  insurable,  he  gives  a  grnarantee  that 
it  is  so,  and  he  may  do  so  in  good  faith,  and  yet  the  policy  may 
be  voided.  For  the  party  whose  life  is  insured  may  have  dis- 
iembled.  That  was  the  case  in  all  the  decisions  cited  by  the 
defenders  where  the  policies  were  voided.  For  in  all  those  cases 
tt  turned  out  that  the  lives  were  bad  hves,  and  that  the^  might 
tiAve  been  ascertained  to  have  been  bad  lives  at  the  time  the 
Cnsnraooe  was  effected.  The  principle  upon  which  these  policies 
rere  voided  was,  that  there  was  somewhere  a  want  of  veracity 
n  the  infbrmation  given  to  the  insurers,  or  of  diligence  (for  such 
i  want  of  reasoimble  diligence  I  hold  to  be  equivalent  to  want 
ff  veracity,)  iA  gaining  tb^s  proper  information,  t.  e.,  information 
rlnch  ooula  have  been  got.  But  any  difficulty  with  regard  to 
he  cases  which  might  be  raised  is  obviated  by  the  last  in  date 
f  the  ruling  cases  on  the  subject — I  mean  the  case  of  Sweete  v, 
?airley,  the  direction  of  Lord  Denman  in  which  is  worthy  of 
Tery  attention.  In  that  case,  in  spite  of  the  fkct  proved — a 
aaterial  fact  apparently — a  verdict  was  found  by  the  jury  for 
be  plaintiff  on  the  ground  that  Mr  Abraham,  whose  life  was 
isared,  did  not  know  the  fkct,  and  therefore  could  not  com- 
nmicate  H. 

I  rather  think  we  should  embody  a  precise^  finding  conclodiy^ 
^ibe  point  in  dispute  in  our  interlocutor. 

The  Court  accordingly  pronounced  tbe  following  in- 
Jriocutor: 

**  Find  that,  whatever  issues  iasy  be  granted  for  trying  thii 
We,  the  proposal  by  Mrs  Armstrong,  imd  declaration  therein 
tr^  to,  form  the  basis  of  the  contract  in  the  policy  of  insu* 
inoe  in  question,  import  a  warranty  only  to  the  effect  that 
le  declarant  was,  and  had  been,  according  to  her  own  know- 
ilge  and  reasonable  belief  free  from  any  disease  cft  symptom 
'jusease  material  to  the  risk,  and  that  the^  do  not  import 
^vtnBtj  against  any  latent  and  imperceptible  disease  that 
nld  only  be  discovered  by  po$t  mortem  examination,  or  frx>m 
mptoms  disclosing  themselves  at  an  after  period  of  time ;  and 
mit  (he  case  to  the  Lord  Ordhiary,  to  proceed  farther  as  to 
m  shall  seem  ilt.'' 

Authoflnes  for  Defenders.— SUid  on  Fire  and  Life  As^- 
ace,  p^.  90,  99,  105,  106,  107,  110,  116.  Park  on  Insurance, 
h  «£,  pp.  4es,  660,  661.  Sir  Wm.  Forbes  and  Go.  v.  Edin. 
i)>  i^emttM  Qq^  9th  Karch  1832 ;  10  Shaw,  p.  451..  Er^tett 
DesbotoiQ^  5  Buigham's  Rep.  p.  503.  Duckett  v,  Williams, 
Ot6tttfiSAtt  icM  Meesoii,  p.  348. 
Auyiorities  for  Pursuers.— Ross  v,  BmMaw,  l  BtockstKoncr, 


p.  312 ;  Pftrk,  pp.  649,  650 ;  Marshall,  pp.  773,  774.  Watton  b. 
Biainwaring,  4  Taunton^  p.  763.  S#eete  v,  Falrley,  6  Carring- 
ton  arid  Payne,  p.  1. 

Lord  Ordinary^  Wood.—  Act.  Penney;  Alex.  Hutchison.  S.S.C., 
Agent— Alt.  Grant :  R.  W.  Jameson,  W.S.,  Agent.^W.  Clerk. 


26/A  February  1845. 

First  Division. — (J.C.) 

No.  124. — ^Ranking  and  Sale  of  jEl)BuRGn. 

Process — Ranking  and  Sale — Statute  53  (Jeo.  III.  c.  64,  §  3— 
In  a  ranking  and  sale,  the  Court  remit  the  memorial  ana  ab- 
stract of  the  proof  for  the  report  of  the  Lord  Ordinary  in  the 
cause. 

After  grand  dvizttnidum  had  been  made  with  thift 
process  of  ranking  and  sale,  a  memorial  and  abstract 
of  the  proof  was  prepared,  printed  and  boxed.  The 
case  was  then  remitted  by  the  Court  to  the  Lord  Or- 
dinary in  the  ranking  for  his  Lordship's  report 

In  consequence  of  a  difficulty  stated  by  the  clerks  of 
Court  as  to  the  competency  of  this  remit,  his  Lordship, 
to  secure  regularity  in  all  the  steps  of  the  process, 
which  was  in  absence,  reported  the  point  of  form  for 
the  opinion  of  the  Court,  and  stated  that  the  only  sta- 
tutory provision  which  could  be  supposed  to  regulate 
such  remits  as  the  present  was  contained  in  the  53 
Gko.  iii.  c.  64,  §  3,  vi2.,  that 

"  all  remits,  by  either  Division  of  the  Court  of  Session  to  a  Lord 
Ordinary,  in  matters  relating  to  sequestration  or  bankruptcy, 
and  in  such  other  matters  as  to  either  Division  shall  seem 
proper,  shall  be  made  to  the  said  last  appointed  Judge  of  the 
said  three  junior  ordinary  Judges  of  the  First  Division ;" 

that,  for  the  last  two  years  at  least,  the  uniform  prac- 
tice of  the  First  Division  had  been  to  remit,  as  in  the 
present  instance,  to  the  Lord  Ordinary  in  the  cause ; 
but  that  the  Second  Division  had  invariably  been  in 
use  to  remit  to  the  junior  Lord  Ordinary. 

The  Court  resolved  to  continue  their  practice  during 
the  last  two  years,  and  adhered  to  their  remit  to  the 
Lord  Ordinary  in  the  cause. 

Lord  Ordinary f  Wood.— Act.  Pattison ;  Qeorge  Rutherftird, 
S.S.C.,  Agent.— Ah.  absent.— fJ.C.J 


Fuurr  DrvMioN.— (J.C.) 
^6ih  February  1845. 

No.  125. — ^Alexander  M*Grigor  of  Kemock,  Esq., 
Pursuer,  v.  John  Hamilton  of  Bardowie,  Esq.,  De- 
fender, 

Entail— Prohibitory,  Irritant  and  Resolutive  Clauses— Ac^udi- 
iiation — Terms  of  prohibitory,  irritant  and  resolutive  clauses  of 
cm  entail,  which  were  held  effectual  to  prevent  debts  and  exclude 
adjudication  <ifthe  entaUediands  for  the  debts  of  an  heir-substi' 
tute. 

Katharine  and  May  Hamilton  were  daughters  of  th^ 
late  John  Hamilton  of  Bardowie,  and  had,  along  with 
their  sister,  Elizabeth  Hamilton,  spouse  of  Thomas 
Buchanan  of  Spittal,  succeeded  as  heirs-portionera  to 
the  lands  and  estate  of  Bardowie.  By  contract  of  di- 
vision, each  of  the  sisters  acquired  a  distinct  share  of 
fee  property ;  and  Katharine  and  May  Hamilton  hav- 
ixig  no  children,  executed,  in  1778,  a  mutual  disposi- 
tion and  tailzie,  by  which  they  disponed,  under  the 
fetters  of  an  entail,  their  i^pective  shares  to  John  p 
Buchanan,  eldest  son  of  the  m^W^^Wt^eUSI^f  ^ 
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sisLer  Elizabeth  Hamilton  and  Thomjis  Buchanan  of 
SpitUil,  mitl  ihc  lieirs  of  his  body  ;  whom  failing  to  a 
Bcna^  of  subatitiites. 

The  pmliihitory,  imiant,  and  resolutive  clauses  of 
the  en  tail,  ikrc  expressed  in  the  following  tcmis ; 

**  And  it!  rvjjarti  we  dt>  intend  4?ffcctiiaUy  to  prcsorvc  our 
estate  aod  fatmly  of  Hamilton  of  Uardowie,  ia  alt  time  comin^^ 
BO  that  it  Ahidi  not  ha  in  th«  pciwer  of  the  e&id  John  Budhiium^ 
Of  any  of  the  ht.ira  of  tnataio  nbtwe  fpedficd,  hereby  appointetl 
to  succeed  to  us,  thu  said  Kutbarine  and  May  Uamiltons^  to 
dilapldatt-v  put  awwy,  or  prejudge  thp  said  lands  j  it  i*t  therefore 
hert'Ly  eJtjirt'ssly  provided  lind  declared,  and  appointed  to  bo 
contained  in  the  ehartera,  precept^^  luatnnnents  of  sasine^  and 
othera  to  ftjilow  hereon^  and  in  the  whole  subsequent  invcati- 
turei  of  tbs  foresaid  lands  and  estate,  that  ii  ahall  not  be  Eeisoni 
nor  lawful  for  «ajd  Jolm  Buehanan,  or  any  of  tlie  aubstitutej 
abore  Bpoeified,  to  alter,  innovate^  or  ehange  this  present  desti' 
Batioii  and  order  of  suecession  hereby  ap]>ointed,  or  to  do  any 
other  fact  or  deeil,  direetly  or  imlirectly,  in  any  sort,  whereby  the 
aame  may  bo  anyways  idteri^d,  changed,  or  infringed,  or  the 
miccesEjiou  anyways  fhistrated  or  intermpttHl ;  as  aliOi  that  it 
«haU  not  be  leiaom  nor  lawful  for  tJic  aaid  JoJni  Buclianan,  or 
any  of  the  heirs  of  taiUie  before  inentionct^l,  to  sell,  dispone,  wad- 
icits  or  impignorate,  tlic  snkl  lands  or  others  foresaid,  or  any 
part  or  imrtion  thereof^  or  to  grant  infefltmeuts  of  annoalrent 
forth  of  tb&  same,  or  any  other  riiiht  or  ftecuri ty,  cither  redeem* 
able  or  iiTedceninble,  of  the  lands,  telnds,  and  others  foresaid, 
or  any  part  thereof,  nor  to  grant  tacks,*"  &c.t  "  nor  to  contract 
6chU  thereon,  nor  to  do  any  other  dcodii  of  onn^suon  or  com* 
nus^ioDi  either  civil,  crimimil,  or  treasonable,  whereby  the  ^id 
lands,'*  &c^  "  may  bo  apprised,  adju^odj  evieted,  ^U  in  esclieat, 
or  be  confiscated  t  And  ako,  tJiat  it  thai]  not  be  lawful  to  the 
eald  John  Buchanan,  nor  to  the  sidd  helr^  of  tailtie,  to  suHgt  the 
duties  of  non-em ry,  feu-dutiuii,  or  other  pnbllc  bnrdcna  or  dutiea 
whfltdOL*ver,  payable  forth  of  the  said  taillieti  lauds  and  estate, 
or  any  of  the  annuitieaf  or  odier  burdens  whatsoovor,  hereby 
impOi*ed,  to  mn  on  unsatisfied,  ao  oa  tlio  lauds  and  others  fore- 
laid  may  I  jo  evicted  or  aiyudgctl  from  them,  for  any  of  the  said 
duties,  annuities,  or  burdens :  As  also,  that  tho  said  John  Bu- 
chanan,  and  the  wliolc  Ijeira  of  toiilie  above  mentioned^  slutll 
enjoy  bruiek,  and  possess  tlie  m^d  lauds  and  estate,  by  virtue 
of  this  present  tailJie,  and  infcftmcnts,  rights,  and  convcyancea, 
to  follow  thereupon,  and  by  no  other  right  or  title  whatsoever; 
and  tlie  said  lieirs  of  taillie  iihall  be  oblijjed  to  obtain  themselves 
timcoualy  entered,  infeft  and  ms^,  in  the  said  ianda  and  estate, 
and  not  to  aulfer  tho  same  to  lie  in  non-entiy  ;  and  if  any  acl- 
judicationa  or  other  legaJ  dili^once  shall  be  led  and  deduced  for 
any  of  the  »aid  burthens,  duties  or  casual  lies,  or  for  any  debts 
due  or  contracted  by  us,  the  said  Kiithariae  and  May  IlamiUons, 
or  either  of  usj  or  for  any  other  debts  wfuitover,  that  the  said 
John  Buchanan,  said  tho  heirs  of  tiulUo  above  mentionecl,  who 
ihali  pos^e^s  the  said  tail  lied  lauds  and  estate  for  the  time,  «haU 
he  hound  and  obliged  to  purge  and  redeem  the  said  diligetioes 
throo  years  and  six  months  before  the  expirj*  of  the  legal  rcver- 
»iou  thereof,  in  case  any  of  tlie  aaid  heirs  sueeeed,  three  years 
and  six  months  before  tho  expiry  of  the  le^al  thereof,  and  If  the 
gaid  heirs  of  tailzie  sliakl  not  auecuod  so  "Kjon,  then  they  shall  bo 
obliged  to  purge  tho  same  withiu  abt  months  after  his  or  her 
Buceessiun  ;  declaring  hereby,  that  if  the  i^aid  John  Buchanan,  or 
J  wiy  of  the  said  heirs  of  twlUo,  shail  act  and  doe  in  the  contrary 
of  the  particulars  above  montiinied,  or  any  of  them,  or  neglect 
'  to  fulfil  the  eonditiona  above  speeified,  or  any  of  them,  then, 
^  and  in  that  ea.se,  all  and  every  one  of  sneb  acts  and  deeds,  with 
all  that  shall  hapiKin  to  follow  or  may  fuHow  thereupon,  sbali  be 
i  ^gofiifto  void  and  null,  and  of  no  force,  etrenglh,  nur  effect, 
I  aicklike,  and  in  the  same  manner,  as  if  the  said  fiicts  and  deeds 
'  had  not  been  done,  acted,  or  committed  ;  and  also  declaring, 
I  tliat  the  person  to  eoatraveniug,  or  tliilinK  tti  fulfil  the  condi- 
>  tioufl  above  mentioned,  slmll  for  hirn  or  herstlf  alone,  imme- 
diate!^^ upon  the  oontravention,  or  falling  to  fulfil  and  observe 
the  said  conditions  anil  provisions,  or  any  of  tliem,  amitt,  lose, 
«id  tyne,  nE  right  and  title  h&  or  she  has  or  can  pretend  to  the 
eaid  lands  and  estate,  ami  the  same  shall,  in  the  case  foresaid^ 
^ipiu  fuiUi,  fall,  noereat^c  and  belong  to  the  next  lieir  and  member 
I  of  tailUe,  hereby  appointed  to  euoceed  thereto,  althou^di  deswnd- 
^  ing  of  the  eoutnivcner'a  Iwhly,  aieklike  and  in  the  eaiiie  manner 
mi  if  the  contraveuer  was  naturally  dead,  and  it  ahidl  be  leisoin 
lud  lawful  to  the  ueart  heir  of  tailiio  to  estahlish  tlie  right 
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thereof,  in  liia  or  ber  person,  and  that  either  by  dednmer,  e 
serving  heir  to  tho  person  wlio  died  last  vest  and  icasoii|| 
said  lands  preceding  the  cootnivener,  or  by  adjudia 
other  manner  of  way,  agreKible  to  the  laws  of  tlMj  J  ., 
the  tlme^  without  respect  to  any  alteraUou,  irnior^oa  ( 
foresaid,  to  be  made  hy  the  person  so  eomraveniDg,  wni 
the  burthen  of  any  act  of  omission  or  oomDaiasion,  or  i 
act  or  deed  whatsomevcr,  wliich,  aecordmg  to  the  1 
interpreted  to  import  a  contravention  of  the  said  t 
tant  or  any  of  tliem,  and  without  the  burthen  ofai 
deeds  or  debts,  done  or  eontra^ed  by  them,  either  I 
the  succession  to  the  said  landgj  and  the  person  so  i 
upon  the  said  contravention  is  to  be  sahject  and  UiUdlDl 
same  irritaneies  lo  which  the  whole  heirs  of  taiUie  t^&rai 
ficd  are  to  be  subject  and  liable  through  the  whole  i 
succession,  in  all  time  coming." 

In  1 83 Of  Mr  Jolin  Ilamilion,  the  heir  at  present 
possession,  made  up  his  title  to  the  estate  of 
under  the  entail. 

Mr  Harailton  executed,  in  October  1$4S, 
and  coraniissionin  favour  of  Sir  James  Gibfion 
two  other  peatlcmen,  whereby  lie  empowered  than! 
borrow  for  him,  and  in  his  name,  anj  sum  not  cxi 
£25,000,  and  to  grunt  such  bonds  as  might  be 
upon,  binding  him  and  his  heirs  for  tlie  r^paymenL 
commissioners  accordingly,  by  bond  dated  3d  asA 
November  1843^  Qcfenovvledged  receipt  from  ^Ir  Akl 
ander  M'Grigor  of  £40(K>,  borrowed  on  Mr  Hamilldl 
account,  and  which  they  bound  him  to  repay  at  MfP 
tinman  then  next,  with  j>enalty  in  case  of  failure, 
interest  till  payment.  Mr  Hamilton*^  eomn 
granted  anotlier  bond  of  the  same  datet  mnd  inl 
same  terms,  acknowledging  paynient  Irom  Mr  H^iif 
of  £2000. 

In  the  cad  of  November  1^13,  Str  M*Gri|^W 
action  of  adjudication  for  the  debts  in  these  ' 
against  the  entailed  estate  of  Bardowic,    To  iliis 
lion  defences,  founde<i  upon  the  provisions  of  the  4 
of  entail,  were  given  in  by  Mr  Hamilton. 

Mr  M^Grigor  pkuded-^l.  The  deed  of  enliiil  I 
tains  no  prohibition  against  the  contraction  of  W 
effectual  to  exclude  adjudication  of  the  landi  jmd 
at  the  pursuer's  instance  for  tlic  debt  Ilhcllcd  2^$ 
posing  the  probildtory  chuiiie  in  the  deed  off 
not  deieetire,  adjudication  of  tlic  lands  and  esi 
nevertheless  be  competent,  in  respect  thai  tJ 
clause  does  not  apply  to  or  enibnice  I  fie  coni 
debt,  and  that  the  irritant  or  rcscJutive  ckus>(:5  m 
BO  expressed  or  conceived  as  to  exclude  tlje 
diligence.    This  is  plain,  inasmucti  as  '"^acis 
in  the  prohibitoi^^  clause  do  not  include  dcbl 
are  separately  si>ccitied ;  whilcj  in  the  ini) 
"  acts  and  deeds" — which  cannot  dierc  have  a 
tensive  nieaning  than  in  the  prohibitory  clauae,  i^» 
not  in  that  clause  comprehend  debt*— arc  alonr^ 
tated,  and  there  is  consequently  nothing  in  that  rl 
to  affect  "  debts*"   The  h\nguagc  of  the  dc*^'^^  '''' ' 
pended  to  the  resolutive  clause  shews  that 
did  uot  suppose  that  ^*aelfl  and  deeds"  c<ini| 
"  debts/'  3*  There  l*eing  no  effectual  prohibition 
alle  nation  J  and  the  deedof  taibac,  in  iL 
incomplete  under  the  statute^  the  inrl?j 
eitffiricn t  to  exclude  adj  udication  ^ 
at  the  instance  of  the  cpt^litora  of  i 

Mr  Hamiltotrs  argument  in   i 
the  note  which  aecnmjmnieig  fiH  ^ 
of  the  Lord  Oilirft^P^d  by  Vj^  ^ 
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**  eth  December  1844.— The  Lord  Ordinaiy  having  heiird  par- 
to'  procurators  on  the  closed  record,  and  made  avizandum,  and 
coittidered  the  process — Sustains  the  defences,  and  assoilzies  the 
defender  from  the  conclusions  of  the  action,  and  decerns ;  and 
finds  the  defender  entitled  to  expenses,  and  remits  the  account 
thereof  when  lodged,  to  the  auditor,  to  tax  and  report. 

**  NoU. — It  seemed  to  be  admitted  at  the  debate,  and  is  at  any 
rate  clear,  that,  after  the  late  judgments  in  the  House  of  Lords, 
the  objection  to  the  prohibitory  clause,  that  it  contains  no  suffici- 
ent prohibition  against  the  contraction  of  debt,  cannot  be  main- 
tiincd.  But  it  is  still  contended  that  the  irritant  clause  is  de« 
fective  in  relation  to  debts ;  and  this  objection  is  rested  prind- 
pidly  on  the  terms  of  the  concluding  portion  of  a  provision  intro- 
duced after  the  declaration  of  irritancy  and  resolution,  in  rela- 
tion to  the  manner  in  which  it  shall  be  competent  to  the  next 
heir  of  entail  to  establish  in  his  person  a  right  to  the  lands  en- 
tailed, in  case  of  a  contravention  by  a  preceding  heir. 

^  The  irritant  clause  appears  to  the  Lord  Ordinary  to  be  in 
itself  perfect.  The  words  *  fact  or  deed,'  as  used  in  a  limited 
sense  in  the  prohibitorif  clause,  were  referred  to  as  restricting  the 
meanmg  of  the  words,  '  acts  and  deeds,'  in  the  irritant  clause. 
Now,  it  may  be  observed,  that  the  form  of  expression  in  the 
prohibitory  clause  renders  it  doubtful  whether,  even  in  that 
duise,  the  entailer  does  not  use  the  word  *  deeds'  as  including 
or  comprehending  debts.  But  be  that  as  it  may,  the  Lonl  Or- 
dinary takes  it  to  be  clear  that  the  words  *  acts  and  deeds'  are 
|;eneral  words,  apt  and  proper  for  expressing  (as  they  do  truly 
include)  all  acts  of  contravention,  and  that  they  cannot  be  held 
B8  of  themselves  insufficient  to  comprehend  debts.  Upon  this 
point  it  is  sufficient  to  refer  to  the  language  of  the  act  1685,  and 
to  the  remarks  of  Lord  Jeffrey  and  Lord  Moncreift  in  the  case  of 
Lodchart,  20th  May  1841 ;  3  Dunlop,  904.  At  the  same  time, 
it  is  an  equally  clear  point  that,  by  the  collocation  of  the  words 
a  tiie  particular  clause,  or  by  reference  back  to  other  parts  of 
tie  context,  they  may  be  made  to  have  a  more  limited  applica- 
tim,  and  that,  if  it  be  doubtful  in  what  sense  they  are  used — 
thi  general  or  the  more  limited — then,  according  to  the  rule  of 
strict  construction,  the  latter  must  be  adopted  and  the  former 
rejected.  The  only  question,  therefore,  here  is,— Is  there  any 
anhiguity  ia  regard  to  the  meaning  of  the  words  '  acts  and 
deefs,'  as  occurring  in  the  irritant  clause  ?  The  Lord  Ordinary 
thinks  there  is  none.  He  thinks  that  they  are  so  placed  in  that 
clause  as  to  prevent  all  ambiguity  whatever,  and  to  make  it  a 
matter  free  from  any  doubt  or  uncertainty  that  they  apply  to 
and  omprehend  debts,  as  well  as  all  the  oUier  things  which  are 
prohiUt4^  For  the  clause  declares,  *  that  if  the  said  John 
Buchatan,  or  any  of  the  said  heirs  of  taiUie,  shall  act  and  doe  in 
the  ooitrary  <^  &e  particulara  above  mentioned,  or  any  of  them,  or 
neglect  to  fulfil  the  conditions  above  specified,  or  any  of  them, 
than,  (xni  in  that  casCf  all  and  every  one  of  such  acts  and  deeds,  with 
all  that^hall  happen  to  follow,  or  may  follow  thereupon,  shall 
heipsojcclo  void  and  null;'  and  one  of  the  particulars  above 
mentionet,  against  which  the  prohibitory  clause  is  directed,  is 
the  contnction  of  debt. 

''  If  this  be  the  state  of  the  case  so  far,  it  is  apprehended  that 
it  would  r^uire  something  very  explicit,  in  the  subsequent  part 
of  the  tailz^^  to  render  inefibctual  that  which  had  been  aptly 
and  uiiequiv)callv  done  in  the  appropriate  part  of  the  deed,  in 
execution  ofthe  mdisputable  intention  of  the  maker  of  it.  But, 
in  the  opinioi  of  the  Lord  Ordinary,  there  is  nothing  of  the 
kind.  The  nsolution  of  the  right  of  the  heir  contravening  is 
confessedly  f^oned  in  an  adequate  form.  At  that  point,  there- 
fore, there  is  agood  prohibition  against  the  contraction  of  debt, 
duly  fenced  wth  the  requisite  irritancy  and  resolution — and 
what  is  there  ii  that  wluch  follows  to  weaken  the  otherwise 
eflfbctnal  operatim  of  the  fencing  clauses. 

**  After  providng  for  the  manner  in  which  a  title  may  be 
made  up  by  the  text  heir,  in  case  of  contravention,  the  deed 
farther  provides,  that  the  title  may  be  so  established  in  his 
person  *  without  respect  to  any  alteration,'  &c^  to  be  made 
by  the  person  so  contravening,  and  'without  the  burden  of 
any  act  or  deed  ^hatsomever,  which,  according  to  the  law, 
may  be  interpretedto  import  a  contravention  of  the  said  clauses 
irritant,  or  any  of  tiem,  and  without  the  burden  of  any  other 
acts,  deeds  or  debts,ione  or  contracted  by  them,  either  before 
or  after  the  successon  to  the  said  lands,  and,*  &c.  Had  the 
provirion  stopped  at  the  said  clauses  irritant,  or  any  of  them,' 
it  is  plain  that  there  is  nothing  in  it  which  could  reflect  back 
upon  the  words  '  acts  md  deeds'  in  the  irritant  clause,  so  as  to 
gire  them  a  more  limied  meaning  than  that  in  wliich,  looking 


to  it  alone,  they  must  be  held  to  have  been  there  unambiguously 
used.  On  the  contrary,  the  provision,  so  far,  is  a  positive  de- 
claration that,  on  contravention,  the  next  heir  is  not  to  be  afiected 
by  any  act  or  deed,  which,  according  to  the  law,  can  be  inter- 
preted to  be  a  contravention  of  the  dauses  irritant,  or  any  of 
them,  but,  ex  hypotheai,  the  contraction  of  debt  is,  according  to 
the  legal  interpretation  of  the  clauses  of  the  deed,  a  contraven- 
tion struck  at  by  the  irritant  clause.  True,  it  is  farther  added, 
that  the  next  heir  may,  on  contravention,  establish  a  title, 
'  without  the  burden  of  any  other  acts,  deeds  o>  debts,  done  or 
contracted  by  them,'  (that  is,  any  heir  contravening,)  *  either 
before  or  after  their  succession  to  the  said  lands.'  TMs  addition 
may  be  entire  surplusage,  or  it  may  not  There  may,  or  there 
may  not  be,  other  acts,  deeds  or  debts,  which  cannot  be  inter- 
preted to  import  a  contravention  *  of  the  said  clauses  irritant,  or 
any  of  them ;'  and  if  there  are  such,  the  declaration  may  be 
utterly  unavailing,  in  respect  of  their  not  being  comprehended 
within  the  irritant  clause,  and  struck  at  by  it.  But  in  whatever 
way  this  may  stand,  the  Lord  Ordinary  cannot  hold  that  the 
insertion  of  the  word  *  debts'  after  *  acts  and  deeds,'  in  this  con- 
cluding part  of  the  provision,  following  the  proper  resolutive 
clause,  can  have  the  effect  of  restricting  the  sense  of  '  acts  and 
deeds,'  even  as  immediately  before  used  in  the  earlier  part  (^ 
the  provision,  to  a  more  limited  sense  than  must  have  otherwise 
been  put  on  them ;  and  still  less,  can  he  persuade  himseUT  that 
it  can  have  that  effect  upon  these  words  as  used  in  the  irritant 
clause.  He  lias  no  idea  that,  according  to  the  most  rigid  ob- 
servance of  the  rule  of  strict  construction,  as  explained  and 
settled  by  late  decisions,  an  irritant  clause,  in  which  the  words 
'  acts  and  deeds'  are  unambiguously  used  in  their  general  sense, 
80  as  distinctly  to  include  and  comprehend  debis,  and  which,  as 
respects  debts,  is  consequently  in  itself  clear,  explicit  and  per- 
fect, can  be  weakened  or  curtailed  in  its  operation  by  such  ex- 
pressions, introduced  in  the  place,  and  in  the  manner  in  which 
they  are  presented  in  the  deed  of  tailzie  in  question ;  and  his 
opinion  therefore  is,  that  the  irritant  clause  is  not  ddfective  in 
its  application  to  debts,  as  contended  for  by  the  defender." 

Mr  M'Grigor  reclaimed.  The  discussion  in  the  In- 
ner-House was  limited  to  the  objection,  that  the  irritant 
clause  was  not  so  constructed  as  to  correspond  with  the 
prohibitory  clause,  and  affect  the  debts  therein  prohi- 
bited to  be  contracted.  At  the  debate,  it  was  remark- 
ed by  Lord  Mackenzie,  that  he  never  had  seen  the 
present  form  adopted  for  trying  the  validity  of  an 
entail;  that  it  was  unusual,  though  probably  compe- 
tent, but,  at  all  events,  that  it  was  not  objected  to,  and 
therefore  there  was  no  reason  for  interfering  with  the 
process. 

Lord  Justice- General,—!  have  never  heard  that  the  doctrine 
of  strict  construction  was  carried  so  fiir  as  now  contended  for. 
I  ^te  concur  in  the  opinion  of  the  Lord  Ordinary. 

Lord  Mackenzie. — ^I  concur. 

Lord  FuUerton,—!  think  it  clear  that  the  Lord  Ordinary  is  right 
There  is  no  such  rule  of  interpretation  as  that  founded  on  by 
the  pursuer,  viz.,  that  wherever  you  can  find  in  one  part 
of  a  long  complicated  sentence  of  entail,  the  words,  acts  and 
deeds,  in  addition  to  the  word  debts,  you  must,  in  every  other 
part  of  it,  hold  the  words  acts  and  deeds  to  be  exclusive  of 
debts. 

The  rule,  as  may  be  mferred  from  many  cases  of  the  kind,  is, 
that  where  the  words  acts  and  deeds  occur,  being  general  words, 
having  no  technically  definite  meaning,  they  must  receive  the 
sense  which  the  context  clearly  and  unequivocally  confers  upon 
them.  This  is  the  ordinary  and  the  necessary  principle  of  in- 
terpretation, and  its  application  leaves  the  case  free  from  doubt. 
For  I  never  saw  an  irritant  clause  more  accurately  expressed. 

If  the  said  John  Hamilton,  "  shall  act  and  do  in  the  contra^ 
ofthe  prohibitions  above  mentioned,"  then  all  such  acts  and  deeds 
are  declared  to  be  null.  It  is  clear,  here,  that  that  wrong  is  de- 
clared null  which  was  acted  or  done  contrary  to  the  prohibitions. 
The  substantives  are  exactly  adapted  to  the  words  by  which  the 
conditions  are  expressed.  So  that,  in  this  passage,  the  word 
debts  could  not  find  a  pUice,  and  the  words  actually  employed 
must  include  debts,  because  the  contraction  of  debt  is  a  thing 
done  contrary  to  the  pruliibitions. 

As  to  the  expression  employed  in  the  concluding  part  of  Ao 
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toftSMge,  about  the  making  up  of  titles  in  the  case  of  the  for* 
reitore  of  a  contraTener,  such  clauses  are  clearly  superfluous ; 
and  this  is  particularly  applicable  to  that  part  of  the  passage 
which  mentions  acts  and  deeds  or  debts.  For  the  entailer  has, 
by  the  words  immediately  preoeding,  provided  that  the  lands 
should  be  firee  from  the  burden  of  any  acts  or  deeds  importing 
in  law  a  contrarention  of  the  clauses  irritant  Then  the  pas* 
•age  goes  on,  "  or  any  other  acts,  deeds  or  debts,  done  or  con* 
tract^  by  them,  eitier  before  or  after  their  succession.**  If 
this  has  any  meaning  at  all,  it  must  mean  acts,  deeds  or  debts, 
other  than  those  which  can  import  in  law  a  contravention  of  the 
clauses  irritant :  words  which  are  not  only  unnecessary,  but  seem 
to  be  in  themselTcs  of  no  effect.  It  is  clear  that  the  use  of  the 
word  debts,  in  addition  to  acts  and  deeds,  in  this  part  of  the 
•entence,  can  lead  to  no  inference  whatever  limiting  the  mean- 
ing of  these  last  words  in  the  irritant  clause  itself  where  that 
meaning  is  quite  unequivocal,  and  includes  every  thing  done 
contrary  to  the  prohibitions. 

Lord  Jeffrey. — I  concur.  The  irritant  clause  in  the  deed  is 
most  skilmlly  framed,  and  is  quite  unimpeachable. 

The  Court  accordingly  adhered  to  the  interlocutor  of 
the  Lord  Ordinary,  with  additional  expenses. 

Lord  Ordinary^  Wood. — Act  Rutherftird,  Cowan;  Qibson- 
Graigs,  Dalziel  and  Brodie,  W.8.,  Agents. — Alt  Marshall,  Dun- 
lop;  Cunningham  and  Walker,  W.S.,  AgenU.—W.  Cforfc—f  J.C.J 


2eth  February  1845. 

Sbcond  DrvigioN.— (F.L.M.H.) 

No.  126. — John  Cadeix,  Petitioner. 

Process— Petition— Entail— Statute — Sale. 

John  Cadell  presented  a  petition,  stating  he  had  sold 

certain  entailed  lands  to  tiie  North  British  Railway 

Company  for  the  sum  of  £640,  which  was  consigned 

in  the  Royal  Bank  of  Scotland ;  that  that  railway  act 

allowed  money  obtained  in  such  a  way  to  be  applied, 

under  the  authority  of  the  Court,  to  certain  purposes, 

"  one  of  such  purposes  *  being  in  the  discharge  of  any 

heritable  debt,  fwnily  provision,'"  &c.,  and  praying 

that  the  Court  would  authorize  him  to  apply  the  money 

in  paying  a  ^eimily  provision. 

Lord  Justice- Clerk. — We  are  told  in  this  petition  that  the  rail- 
way act  authorizes  such  money  to  be  applied  to  various  pur- 
poses, but  there  is  only  one  of  these  purposes  quoted  in  the  peti- 
tion. In  cases  of  this  kind,  the  party  should  print  at  full  length 
the  whole  clause  of  the  act  refened  to. 

F6r  Petitioner,  Dunlop ;  J.  and  W.  B.  Kermftck,  W.S.,  AgetU§, 
R  Cferifc.— [FX.M.H.] 


ilth  February  1845. 
First  Divisioii.— (J.C.) 

No.  127. — ^Thomas  Buchanan  Campbell,  Pursuer,  v. 
George  Cruickshank,  Defender, 

Partnership— Bill  of  Exchange — ^Aocount-Correnlr— Noration 
— Mora — A  company,  consisttng  of  two  partiters,  entered  into  an 
aareement  that  the  cotr^ny  shoulabe  dissolved  of  a  certain  dais  ; 
mat  after  Us  dissohuion  one  of  the  jMrtners  should  contmue  the 
business,  wind  up  the  affairs  of  the  dusolved  company,  and  exhibit, 
within  six  months,  a  discharge  of  all  claims  against  the  company, 
but  that  the  other  partner  should,  afhr  the  daie  of  the  dissolution, 
be  (done  entided  to  siqn  the  company  firm  when  that  was  necessary. 
This  agreement  teas  known  to  a  creator  €fthe  company  who  had 
discounted  an  acceptance  of  the  company  current  at  the  date  of  its 
dissolution,  and  with  whom  the  company  had  an  account^current. 
When  this  acceptance  fell  due,  the  creaitor,  at  the  request  of  the 
partner  who  was  winding  up  the  company  affairs,  agreed  to  retire 
the  acceptance  and  take  two  other  acc^lances  fiom  him  for  its 
amount,  pay  able  resfhectioely  at  one  montn  and  at  three  months  date. 
He  accordingly  received  the  two  new  acoepUmoes  and  transmitted 
Jhnds  to  this  partner  to  retire  the  original  acceptance,  on  condi-    | 


tion  that,  when  taken  up,  it  should  be  sent  to  hiwL  T%ti3lipnn' 
tired  and  discharged,  and  given  iqtto  the  erediior.  TktfntQfit 
two  new  acceptances  wcu  retired,  and  the  second,  wkm  dse,  wan- 
newed  by  the  acc^tance  of  the  same  partner  at  a  datt  poetnwh 
the  six  months  within  which  he  W€U  bound  to^fumisk  to  kuofartm 
a  discharge  of  all  con^Ktnu  claims.  The  creditor  obo  amtiud 
the  account-current  with  the  company  as  an  acoouMt  with  tktpaim 
who  carried  on  the  business,  in  which  various  fundskisgi  wA  U 
him  after  the  compam/s  dissolution  were  entered.  Some  muk 
ajter  the  company  had  been  dissolved,  this  (Mcoount,  taduiisg  h 
amount  of  the  company's  debt,  was  settUdfor  by  btOs  graakih^ 
this  partner  to  the  creditor.  Before  these  buls  were  pad  An 
partner  failed,  and  a  claim  was  then  made  against  the  other  patm 
for  the  amount  of  the  above  debts  of  the  company— Hdd  Ast  k 
had  not  been  dis&utrged  novatione  debiti,  by  the  mora  t^tktn- 
ditor,  or  by  his  course  of  deaHng  with  the  partner  whs  had  k* 
come  bankrupt 

The  late  firm  of  Alexander  Marshall  and  Compuij 
carried  on  business  as  plumbers  and  brasefotmders  b 
Aberdeen  for  several  years,  and  consisted  of  two  put- 
ners,  viz.,  Alexander  Marshall  and  Greorge  Crmck- 
shank.  Thomas  Buchanan  Campbell,  metal-merchaQt, 
Edinburgh,  had  been  accustomed  to  furnish  goods  to 
the  company,  and,  on  13th  February  1843,  2ie  com- 
pany were  due  to  him  £92.  3.  6.,  for  which  be  had 
received  the  acceptanc-e  of  the  company,  holograph  of 
the  defender  Cruickshank. 

On  2d  June  1843,  Marshall  titmsmitted  to  Ctmp- 
bell  a  copy  of  a  proposed  minute  of  dissolution  of  the 
company,  with  a  letter  requesting  his  opinion  on  tk 
matter,  and  also  expressing  anxiety  as  to  retiriiig  th 
bill  for  £92.  3.  6.,  then  current  Li  answer,  CampbJ 
stated  that  he  would  agree  to  an  ammgement  as  to  t- 
newing  the  bill,  and  expressed  an  opinion  that  ie 
proposed  minute  of  dissolution  was  in  every  respct 
fair  and  reasonable. 

The  agreement  or  minute  of  dissolution  eontaM 
inter  alia^  the  following  stipulations : 

**  1st,  That  the  partnership  should  be  dissolved  as  oo  tt  Mif 
1843,  except  in  so  far  as  the  current  obligaticms  of  the  ceaftsj 
are  concerned,  and  for  which  the  said  George  CraickHunk  i 
authorized  to  sign  said  firm."  2^  The  debts  of  the  oonmj  to 
be  paid  out  of  the  first  and  readiest  of  the  company's  pofMfty 
and  funds ;  and,  Sc^  **  As  the  said  George  Cndckshatk  h  tn 
retire  ftom  the  bushiees,  and  the  said  Alexander  Marslifl  ba 
cany  on  said  business  hereafter  on  his  own  account  ^  ^ 
Alexander  Marshall  hereby  binds  and  obliges  himself  o  fto  ud 
relieve  the  said  George  Cruickshank  of  au  the  compdiy's  obli- 
gations, and  of  all  claims  and  demands  by  or  throufh  the  oo»- 
panj,  and  to  exhibit  to  the  said  George  CSiiickshanl  ducfangv 
of  the  whole  debts  due  to  said  company,  withir  six  moBthi 
of  this  Gbte,  and  to  pay  or  grant  him  security  wihin  Aelib 
period  for  the  amount  of  his  share  in  tile  stock  of  te  ssid  coa- 
pany,"  &c. 

On  12th  June  1843,  Campbell  transmited  to  Utf- 
shall  two  bills,  the  one  for  £60,  payable  4  one  month, 
and  the  other  for  £38.  8.  6.,  at  three  moiths,  being tbe 
amount  of  the  first  mentioned  bill,  inchding  interest 
and  expense  of  stamps.  On  the  foUoting  day,  Mar- 
shall returned  the  bills  accepted,  and  rjquesled  Cainp- 
bell  to  remit  funds  to  him  to  retire  the  first  mentioDcd 
acceptance,  which  he  promised  to  get  ip  undischarged 
and  send  to  Campbell  On  15th  Juie,  CampheU  fift 
a  letter  of  credit  for  the  MBount  to  iCarshall,  to  vbid 
was  annexed  the  following  note  : 

"  Deab  Sir,— Prefixed  you  haye  lettevof  credit  fbr  i92.  li 
to  pay  bill  due  to-morrow,  and  I  request  ^ou  will  band  A.  Hl^ 
shall  and  Co.*s  bill  tome,  which  wiU  be  ^Ton  up  whanthsB^ 
bills  are  paid.    Yours  truly," 

r^ifflWd)  _        *.*  ftw&..B._C4JttMLL 
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On  16th  June,  the  bill  was  retired  by  Marshall,  and 
marked  as  discharged  by  the  bank.  Cruickshank  averred 
that  the  bill  thus  discharged  was  exhibited  to  him  by 
Marshall  as  evidence  of  the  extinction  of  the  obligation, 
and  that  he  credited  Marshall  with  the  amount.  Of 
this  averment,  however,  there  was  no  evidence.  It  was 
traosniitted  the  same  day  to  Campbell  in  a  letter,  which 
wag  in  the  foUowing  terms : 

''  Dbar  $ir,~I  enclose  hill  of  £92.  3.  6.,— the  bank  folks 
would  not  deliTer  it  up  without  being  diflduuqged." 

The  bill  for  £60,  being  the  first  of  the  two  accept- 
ances granted  by  Marshall  to  Campbell,  as  a  part  re- 
newal of  the  bill  for  £92.  3.  6.,  was  retired  by  Mar- 
shall. The  second  acceptance,  for  £33.  3.  6.,  being  the 
remainder  of  the  sum  in  the  bill  for  £92.  3.  6.,  with 
interest  and  stamp,  was  again  renewed,  and  another 
acceptance  granted  for  the  sum  of  £33.  1  Is.  sterling, 
dated  16th  September  1843,  and  payable  four  months 
after  date,  including  interest,  Ac.  This  bill  conse- 
quently fell  due  on  19th  January  1844.  Campbell, 
however,  still  retained  the  original  bill  for  £92.  3.  6. 

Between  Idth  February  1843  and  20th  April  fol- 
lowing, furnishings  had  been  made  by  Campbell  to  Mar* 
shall  and  Company,  amounting  to  £29.  1.1^.,  to  ac- 
count of  which  £2.  6.  8.  was  credited  as  the  value  of 
part  of  those  goods  which  had  been  returned  to  Camp- 
bell, leaving  a  balance  due  of  £26.  14.  5^.  This  ac- 
count was  not  closed  on  the  dissolution  of  the  part- 
nership, but  was  continued  as  an  open  account  with 
MarshalL 

This  aeconnt,  ending  25th  July  1843,  was  rendered 
on  the  2d  of  August  following  to  Marshall,  being  stated 
thus: 

*'  Mx  Alezb.  Mabshall,  Aberdeen, 

•*  Bought  of  Tnos.  B.  Campbell." 

The  aecouat,  including  both  furnishings  made  to 
Marshall  and  Company  and  to  Marshall  aa  an  indi* 
Tidnal,  amonnted  to  £53.  8.  6. 

Marshall,  as  appears  from  the  account^  arranged  for 
it3  amount  with  Campbell,  as  follows : 

"Aug.  11.  By  disct.  offiron  tube,  £0    6    6 

—  bill  at  three  months,       .  22  17    0 

—  do.  at  five      db.,.    from  Itt  Angoat,  90    0    0 

•*£5a    3    6 


*•  Tn.  B.  CAJfPBBLL.** 

These  bills  were  never  paid,  aa  Marshall  soon  afler 
became  insolvent. 

Campbell  thereafter  raised  an  action  against  Mas^ 
shall  and  Company,  and  Marshall  and  Cruickshank,  as 
the  individual  partJiers  therec^  for  £32.  3.  6.,  as  the 
bakmee  of  Marshall  and  Compuiy's  accepfcanee  for 
£92.  8.  6.,  with  interest  from  16th  June  1848;  and 
for  £26.  14.  5^.  with  interest  from  14th  November 
1843>  as  the  balaofie  due  on  their  account  wkb  the 
pursuer. 

To  this  action  defences  were  given  in  for  Cnrick- 
shank,  who  pleaded — ^Iliere  are  two  points.  1.  As  to 
tha  balance  of  the  bill  lor  £92.  3.  6.  clmmed.  Camp- 
bell knew  Iht  terma  of  the  dissolution  of  tiie  company. 
He  was  aware  that  wl»le  Marshall  was  to  carry  on  the 
busineasy  and  wind  up  the  company  afiairs,  he  was 
boand  to  do  so  wiihia  six  months,  and  to  relieve  the 


defender  of  all  company  claims ;  and  also  that  die  de- 
fender alone  waa  entitled  to  sign  the  company  firm. 
The  defender  was  therefore  entitled  to  know  that  pay- 
ment of  the  bill  was  to  be  postponed^  and  was  the 
proper  person  to  grant  any  renewal  that  might  be  ne- 
cessary. The  renewal  in  June,  then,  was  a  wilful  par- 
ticipation by  the  pursuer  in  a  wrong  practised  by 
Marshall  on  the  defender ;  and  from  the  way  in  which 
the  pursuer  acted  in  remitting  funds  to  Maj^hall,  and 
enabling  him  to  retire  the  bill  absolutely,  the  bill  was, 
so  retired.  It  was  shewn  to  the  defender  after  having 
been  retired,  and  he  was  led  to  conclude  that  Marshall 
had  done  what  he  was  bound  by  his  agreement  with 
the  defender  to  do.  The  defender  was  thus  deceived, 
and  the  pursuer  knew  that  he  had  put  it  into  Marshall'* 
power  so  to  deceive  the  defender.  These  circomstancea 
alone  are  sufficient  to  put  an  end  to  any  claim  for  the 
amount  of  the  bilL  But  the  second  renewal,  in  Sep- 
tember 1843,  amounts  to  novati<Hi.  Mardiall  was 
bound,  as  the  pursuer  knew,  to  report  to  the  defender 
a  discharge  of  all  company  debts  on  1st  December 
1843,  but  the  second  renewal  did  not  fell  due  till  Ja^ 
nuary  1844.  In  taking  this  renewal,  the  pursuer  could 
not,  in  the  circumstances,  expect  or  intend  to  retain  the 
company  as  his  debtors.  2.  Then  as  to  the  account 
the  balance  of  which  is  claimed  against  the  defender, 
such  claim  against  him  was  discharged  by  the  pursuer's 
mode  of  dealing  with  Marshall.  He  allowed  the  com* 
pany  account  and  Marshall's  private  account  to  run  on 
together  as  one  account.  This  account  he  rendered  in 
August  1843.  He  discharged  it  in  so  fer  as  the  com- 
pany of  Marshall  and  Company  were  concerned,  by 
accepting  Marshall's  acceptances  for  its  amount,  and  1^ 
so  giving  time  to  him,  to  the  detriment  of  the  defen- 
der's right  of  relief  against  MarshalL 

The  pursuer  r^lied-^lt  is  not  asserted  that  them  was 
any  novation  as  to  the  balance  of  the  bill  for  £92,  3.  6% 
till  September.  The  renewal  of  the  bill  in  June  has 
not  been  proved  to  be  anywise  injurious  to  the  defen- 
der. If  Marshall  had  shewn  the  bill  fer  £92.  3.  &  at 
a  discharged  bill  to  the  defender  he  was  guilty  of  a 
fraud,  but  a  fraud  for  which  the  pursuer,  who  was  en- 
titled to  take  the  best  means  in  his  power  fer  getting  pay- 
ment of  the  som  due  to  him,  was  not  respons^ide.  But  in 
September,  the  pursuer's  intention  of  keeping  up  llit 
debt  against  the  con^>any  was  obvious  frt)m  his  retain- 
ing the  original  bilL  The  renewal  in  September  was 
granted  by  Marshall,  who  waa  entitled  to  bind  the 
company  for  the  company  debt ;  and  diat  his  accept- 
ance was  taken  on  any  other  feoting  is  most  improbable. 
Aa  to  the  minute  of  dissolution  of  copartnery,  that 
merely  shewed  the  intention  of  the  partners  that  their 
affairs  should  be  wound  up  in  six  months,  and  eovM 
not  mean  that,  if  its  affairs  were  not  then  settled,  Mar- 
shall should  cease  to  have  the  power  of  winding  them 
up.  If  the  right  of  relief  which  the  defender  asserted 
he  possessed  was  really  conferred  on  him  by  the  mi- 
nute, he  might  have  raised  an  action  against  MarshaB, 
so  soon  as  the  period  of  settlement  arrived,  for  full  se- 
corky  against  any  outatanding  cooipaay  claims  against 
him.  As  to  the  account,  it  was  stated  in  the  way  wKmt 
natural  in  the  circumstances.  And  the  attempted  ana- 
logy between  the  case  of  caving  time  to  a  principal  or 
an  acceptor,  in  qucetions  >vith  caution^^  or  indocaees, 
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19  conclosively  met  by  the  case  of  Mowbray  i\  Wliite, 
17th  Jime  1824 ;  3  Shaw,  140, 

The  Lord  Ordinary  protipunced  the  foHowing  inter- 
locntor,  witli  the  accompanying  note : 

"  IM  Dif^ejnh^  1844.— The  Lortl  Ordiimty  having  hearf  pur- 
ties*  procurators,  and  eonsitk^retl  Um  dosed  record  and  produc- 
tioiia,  ■piiiils  thiit,  im  tlie  VAiti  of  February  1943,  tiie  company  of 
Alexander  Marslmll  ami  Company,  of  which  Ak^imitler  Mar- 
shaU  and  the  dyfeudcr  were  partners,   stood  indebted  to  the 
purfiuer  m  the  huri  ofi:&2.  3.  6^  by  aoceptyd  biU  which  fell 
dtie  on  the  IGth  of  Jane  I8i3:  Finds  that,  oa  the  2d  of  June 
1843,  the  said  Alexander  Marshall  traDsiuhted  to  the  pursuer 
copy  of  ft  propoaud  niinnte  of  dissolution  of  the  comjMuiy,  and  at 
tlie  MToe  time  expr<?ssed  his  anxiety  about  the  retiriujf  of  the 
iaic)  bill  then  current :  Finds  thattlie  pursuer,  in  answer,  stated 
that  the  proposed  mi u ate  appeared  to  be  reasonable,  and  pro- 
posed that  the  bill  ahould  be  renewed :  Finds  that,  by  the  eaid 
mmnte  of  dissolution,  it  was  inl*r  alia  agree*!  Iliat  the  company 
■hould  be  held  as  dissolved  on  the  1st  of  May  I&435  excepting 
OS  to  thccurren  t  obligationSj  for  which  the  defender  wn^  authorised 
to  sign  the  company  firm  ;  and  that  the  said  Ale^icander  .Mar- 
ehflll  became  bound  to  fVce  and  relieve  the  defender  of  all  the 
obligations  of  the  company,  and  to  exhibit  discharges  of  the 
debts  within  six  months  of  the  date  of  the  agreement:  Finds 
thatj  on  the  12th  of  Jnne^  the  pursuer  transmittal  to  the  «aid 
Alexantier  Marshall  two  bills,  one  for  £60,  payable  at  one  moiUh 
after  date,  and  tha  other  for  £33.  3.  6.,  payable  at  three  months 
after  date^,  being'  the  wttoant  of  the  said  first  mentioned  bill, 
i?rith  interest  and  stamp  ;  and  in  the  letter  transmitting^  the 
iarae  for  acceptance,  lie  wrote  in  these  tenns  :— '  As  I  will  re- 
quire to  hold  Alexander  Marshall  and  Co/s  bSll  until  these  aro 
paid,  1  slialt  arnmge  the  matter  with  Mr  Chivos  (the  bank  agent) 
direct :'  Finds  that,  on  the  13ih  of  June,  the  said  Alexander 
MarsIuLll  returned  the  said  biils,  and  at  the  same  time  requests 
the  pursuer  to  r^nuit  money  ^Dr  retiring  the  Siucl  first  mentioned 
aeceptance;  Finds  that,  on  the  15th  of  June,  thcimr^uer  accor- 
dingly remitted  to  the  said  Alexander  Mars]i:ill,  in  plaec  of  Mr 
Chivas,  the  sum  of  £92.  3.  6.  for  the  purpose  of  retiring  the 
said  bill,  and  at  the  same  time  retiuested  that  the  bill  ahould  be 
transmitted  to  him,  adding,  tJiat  it  would  be  given  up  when  the 
new  bUla  were  paid  :  Finds  that  the  bill  for  £92,  3.  6.  was 
accordingly  retired  out  of  the  pursuer's  funds,  ani3  retained  by 
him  afVer  having  been  transmitted  m  aforesaid  :  Finds  that  tlie 
said  bill  for  £60  was  retired  by  the  acceptor,  but  that  the  said 
bill  for  £33.  3.  e,  was  dishonoured,  and  that  the  pursuer  now 
demands  from  the  defenders  in  tliis  action  the  sum  of  £32.  3. 6., 
as  the  balance  of  the  company's  bilJ  of  £92.  3,  6.,  with  interest 
fifom  the  time  when  the  same  fell  due  :  Finds  thai  funiisbinjrs 
wen?  also  made  by  the  pursuer  to  the  said  company  to  the 
amount  of  £29.  U  Jj-.,  to  account  of  wliich  the  sum  of  £2,  6.  8. 
was  credited:  Finds  that  thebtdanccof  £2ft.  14,  &L  was  indudcMl 
in  an  account  rendered  to  the  saW  Alexander  JSlarshall  on  2d 
Angutt  IS>43,  along  with  the  price  of  other  j^oods  furnished  to 
him,  axd  the  amount  was  included  in  eectain  bills  grantM  by 
him,  which  bills  were  not  paid  :  Finds  no  evidence  of  the  aver- 
ment that  tlie  said  bill  for  £92,  3.  6.,  or  the  said  accoont,  were 
exhibited  by  the  said  Alexander  Marshall  to  the  detender  ns 
discharged  doctmients;  Finds  tliat,  under  these  circnmstaDces, 
the  ptirsuer  did  not,  either  nQvationc  d&hiti  or  otherwise,  dis- 
duugie  the  said  company  of  Marshall  and  Company,  or   the 
deifender,  as  a  partner  thereof,  either  of  the  balance  of  the  said 
bill  of  £92.  3.  6.  or  aecoimt  due  by  the  company  ;  and  thert?fore 
repdlfl  the  defences,  and  decerns  in  tonus  of  the  libel :  Finds 
expenses  due,  alJows  an  account  therecjf  to  be  given  in,  and, 
when  lodged,  remits  to  the  auditor,  to  tax  the  same  and  report, 
**  -.¥o/e*— Discharge  by  novation  is  not  to  be  presumcfl,  more 
especially  where  no  new  party  is  taken  bound,  or  arjditional 
seeuiity  or  advantage  of  any  kind  obiainefl  by  the  crediton 
The  recent  cases  have  rather  narrowed  tlian  extended  this 
ground  of  defence,  and  the  Lord  Ordinary  can  see  no  reason 
for  hoiiling  that  the  pursuer  intended  to  lil>erato  the  defender, 
or  actually  did  so :  Mowbray  v.  White,  17th  June  1824;  Shaw, 
ill.  p.  146.     Buchanaji,  Watson  and  Company,  y,  Adam  20t.h 
June  1833 ;  Shaw,  xi,  p.  752.    Nor  can  the  defender,  who  waa  a 
primary  obligantai  much  as  his  partner,  represent  liimselfrntbe 
position  nf  a  cautioner  who  has  been  liberated  in  respect  of 
time  having  been  given  to  the  original  debtor,'' 

Cruickshank  reclaimed*     At  advising, 


iMrd  Fiiltarton. — The  debt  now  pursued  for  wis  pirt  of  m 
nndoubtedly  due  by  the  com^wny,  and  consequently  by  timk- 
fender  Crutckshank,  as  well  as  his  copartner  A.  Mir^iiB. 

The  defence  comes  to  ihis^  that  the  pursuer  having  engUb 
both  of  those  parties  bound,  chnse  to  reaerict  hinMelf  talhsJb- 
bility  of  Marsghfill,  and  thus  substituted  fiir  the  jolnl  Bidn% rf 
both  the  single  liabihty  of  one. 

This,  though  not  presumable,  may  be  proved  ,*  audaoci^M^ 
we  did  find  it  proved  in  the  bite  case  of  M'Kechnie  i\  DaaloprS 
question  is,  ha^  it  been  proved  here?  and  I  agree  with  UuU 
Ordinary  in  tliinking  that  it  has  not. 

In  the  first  place^  in  reganl  to  the  taking  of  the  liill  tm 
Marshall,  all  pretence  for  holdiag  that  to  amotint  to  mrvoh  w 
deh^iatio  is  excluded  by  the  consideration  that  the  patiaer,  iki 
he  agreed  to  take  it  along^t  with  the  otlier  bill  ginoe  piid,  m  I 
voucher  of  debt  fh>m  Marshall,  expressly  stipttlatd  Uli 
should  be  allowed  to  retain  the  former  voucher  granted  bf  ik 
company  until  Campbell's  bill  was  paid— tliat  Dompaay  til  si^ 
in  tlje  mean  time  retired  with  Campheirs  own  moofj.  Uk 
clear  then  that,  so  far  from  proving  bis  acceptance  ef  thdRci- 
rity  of  one  of  the  partners  in  place  of  the  se<;urity  of  thetuvit 
just  Etipulat4>d  that  he  ahould  continue  to  hold  the  aecon^rf 
both.  And  if  this  was  the  caee  when  he  took  the  fiist  \Mam 
Campbt*ll,  the  subsequent  renewal  conJd  make  no  altoiliai 
because  ho  continuetl  to  hold  the  original  bill  of  the 
and  has  it  at  this  moment. 

Tiiere  is  not  the  slightest  room  for  holding  that  be 
the  comi>any.  On  the  contrary,  it  is,  1  tliiuk,  provd  tJiAttoi- 
tended  to  hold  them  bound  till  Campbell's  separate  ebltgtil* 
was  paid* 

Secpndltf,  as  to  the  account,  it  appears  to  me  to  be  dafectiri 
as  evidence  of  that  whicli  the  defender  is  bound  to  pfore,  lli 
a  mere  statement  of  the  account  as  between  the  punuef  laiA 
Marshall,  the  [partner  remaining  in  the  business.,  in  wbk^  p0 
of  the  credit  side  is  "by  bill,"  meaning  the  bill  wliich  bill 
granted  to  the  pursuer,  and  it  is  attested  by  Campbell'i  ite 
turc.  It  is  perfectly  (?ood,  then,  as  shewing  the  state « it 
proceedings  between  htrn  and  A.  ^larshaU,  but  it  is  toodfcr*^ 
thing  as  evidence  that  ho,  Campbell,  had  disdiaf^  any  (A$ 
person  whom  ho  might  liave  held  bound  for  any  part  dik 
account.  For  it  cannot  be  well  maiataiaed  that  the  tai^  # 
lilt  extinguishes  any  part  of  the  debit  side  of  the  aocouai,  wm 
the  bill  be  paid. 

The  essential  element  of  evidence  in  the  case  of  M'Kid^ 
t\  Dunlop  is  here  wanting*  There  the  debt  was  not  ouh  CS' 
ried  to  the  debit  of  the  new  company,  but,  accoaling  loi  4<- 
qnet  signed  by  the  creditor,  the  debt  outstimdiug  agvlnfttki 
old  comi>any  was  absolutely  extinguished  hy  a  settlenwsi^* 
pressing  that  that  debt  had  been  paid  in  cash. 

Here  there  is  nothing  of  the  Idnd.  There  is  notlung  Iwt  1 
statement  of  the  original  debt  as  standing  ogaifiEft  qih*  of  tk 
partners,  without  the  sliglitest  indication  of  aay  mtstitkaak^ 
part  of  the  puraner  to  discharge  the  other. 

But  then  the  defender  maintains  tliat^  stippOfling  tbtfto^f 
dehgtUio  to  be  iiUfounded,  he  is  now  fSree,  la  conseqtteaci  <f  ii 
pursuer  ffimji^  time  to  the  remaining  partner,  vrho,  it  k  MliiM 
bound  by  the  artielos  of  diasohition  to  relievo  the  deleodM^' 
all  the  company  debts,  the  defender  being,  aa  It  is  mM^^ttm 
cautioner,  and  entitled  to  all  the  privileges  of  a  ciEttigair  If 
virtue  of  these  articles,  I  think  the  view  of  the  tfllct  l(  ^ 
articles,  whether  communicated  to  the  pursuer  or  not  i*  &»i^ 
orroneona. 

There  may  be  cases  in  which  a  creditor  holding  two  or  *■** 
parties  bound,  but  entitled  to  relief  among  each  other  ooieB*- 
tain  onier,  by  the  very  tenor  of  the  obligation,  nmy  lose  hii dip 
against  some  of  them  by  so  dealing  with  the  otiicrs  as  toiop* 
tlie  relief  wlucli  the  jbfwr  held  against  the  bitt*^. 

But  where  a  creditor  hdds  two  or  more  parfi         '    '  *  "' 
to  him,  without  any  quaiification  exiire^a  or  io 
titkil  to  proceeil  iigainst  one  or  other  in  the  w;i 
for  getting  pay  merits  he  cannot  be  affected  by  ^1 
arrangement  whiclj  these  parties  choose  to  mak 
their  respousibihties  among  each  other 

Now,  that  was  the  case  here.  The  pursuer  wtwci. 
against  either  the  defender  or  Campbell  as  he  clioie  aiiu  ■f*- 
he  eliose,  and  aecording  to  the  view  which  he  took  of  tbi^^ 
babilitics  of  obtaining  payment.  He  surely  wns  pot  bmo^  ■ 
the  penalty  of  losing  his  claim  against  the  deft^der,  U  W^ 
Hgainat  Marshall  within  six  months,  he<aittSf^Wjtic^l»*P* 
ment  between  the  part£^i^^(l>m>  %aAVMiH}yir  <"  * 
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companj  debts,  and  report  diacharges  to  the  other  within  that 
period.  I  see  a  similar  plea  was  maintained  in  the  case  of  Deny 
V.  Adam,  in  which  I  was  Ordinary,  and  I  still  adhere  to  the 
opinion  I  formed  upon  it  in  that  case,  and  which  is  expressed 
in  the  note. 

<Sucli  an  agreement  does  not  entitle  the  retiring  partner  to 
throw  the  responsibility  of  seeing  that  his  copartner  performs 
the  obligation  to  pay  the  company  debts  within  a  certain  period 
on  the  company  creditors.  On  the  contrary,  it  only  strengthens 
the  title  which  the  retiring  partner  at  any  rate  has  to  watch 
orer  the  winding  up  of  the  company  concerns.  It  enables  him 
to  compel  the  remaining  partner  to  pay  the  company  debts  and 
report  discharges  within  the  specified  period ;  but  it  cannot,  on 
any  principle  of  law,  bind  the  company  creditors  to  insist  for 
payment  in  any  other  form  than  tiiat  which  they  think  most 
conduciTO  to  their  purpose,  or  forfeit  any  right  which  these 
creditors  have  to  insist  on  all  the  parties  originally  bound. 

On  these  grotmds,  I  think  the  interlocutor  ought  to  be  ad- 
hered to. 

Lord  Jeff'rtjf,—!  agree  enthrcly  with  your  Lorddiip's  view  as 
to  the  defender's  plea  that  he  was  discharged  in  consequence  (^ 
the  time  given  to  MarshalL  I  need  say  nothing  fiuiher  on  the 
subject ;  for,  as  has  been  shewn,  the  whole  plea  was  based  on 
a  confusion  of  legal  principle.  Then  there  is  no  room  for  the 
application  of  the  doctrine  of  novation.  As  to  that  matter, 
Campbell's  retention  of  the  company's  original  bill  is  conclusive, 
for  it  shewed  a  clear  intention  to  keep  the  company  bound.  It 
would  not  be  less  than  absurd  to  hold  the  company  freed  in  the 
circumstances.  The  very  fact  that  the  new  bills  were  renewals 
by  Marshall  of  the  old  acceptance  of  the  company,  while  he  was 
tA  catrstt  of  winding  up  the  company  aflaurs,  is  sufficient  to  sup- 
port the  pursuer  s  claim.  Marshall  was  the  mere  hand  of  the 
company.  He  was  substantially  the  company  itself.  As  to  the 
account,  there  is  a  specialty  which  raises  a  question  of  more 
nicety.  Marshall  was  carrying  on  the  business  of  the  company 
on  Ills  own  account,  and  Campbell  continues  to  credit  and  deal 
with  him  as  he  had  formerly  done  with  the  company.  After 
some  monthSf  he  renders  an  account  to  Marshall  in  his  own  name 
— massing  the  account  duo  by  the  company  before  its  dissolution 
and  the  account  due  by  Marsliall  individually  after  the  dissolu- 
tion. Uad  the  matter  stood  there,  and  apart  fh>m  the  general 
course  of  dealing  with  Marshall  as  the  party  who  was  winding 
up  the  company  affairs,  it  might,  though  perhaps  even  that  is 
doubtful,  have  gone  to  shew  that  he  had  agreed  to  take  the 
single  partner  who  continued  to  carry  on  the  business  of  the 
extinct  company  as  Ids  sole  debtor,  and  to  give  up  the  company. 
Sut,  looking  at  the  whole  course  of  accounting  between  the 
pursuer  and  the  company,  I  cannot  think  he  intended  to  give 
up  any  part  of  his  claim  against  the  company. 

Lords  Justice- General  and  Mackenzie  concurred. 

The  Court  accordingly  adhered  to  the  interlocutor 
of  the  Lord  Ordinary,  with  additional  expenses. 

Lord  Ordinary,  Robertson. — Act  Rutherfurd,  Inglis;  Samuel 
Bevcridge,  S.S.C.,  Agent — Alt  Marshall,  E.  S.  Qoidon ;  George 
Monro,  S.S.C.,  Agent—N,  C^ifc.— [J.C] 


27th  February  1845. 
Second  Division.— (FX.M.H.) 
No.  128. — Jane  Brash  and  others,  Pursuersy  v.  Wil- 
liam Steele  and  others,  Defenders. 

Reparation — Assythment — Damages — Proof —  Diligence  for 
recovery  of  Writings — In  an  action  of  assythment  and  damages 
ctgainsl  the  proprietors  of  a  coach  by  the  children  of  a  man  kiued 
hy  an  overturn,  iftc  Court  granted  a  diligence  to  the  defenders  to 
recover  documents  to  prove  certain  assertions  tendina  to  diniinish 
the  value  of  the  deceased^s  life,  so  as  to  mitigate  the  damages, 

Robert  Brash  was  a  passenger  by  the  Defiance  coach 
on  8th  July  1843,  when  it  was  overturned  in  Selkirk. 
He  was  seriously  injured,  and  died  on  the  19th  July. 
His  children  brought  an  action  of  assythment  and  da- 
mages against  the  defenders,  the  proprietors  of  the  coach. 
An  issue  was  remitted  to  a  jury  to  inquire, 
"  whether,  on  said  day,  in  or  near  Selkirk,  said  coach  was  over- 
turned by  the  anskilAilneis,  rashness  or  negligence  of  the  driver, 


then  the  servant  or  in  the  employment  of  the  defenders,  and  whe  • 
ther  the  said  deceased  Robert  Brash,  being  an  outside  passenger 
on  said  coach,  thereby  received  severe  bodily  harm,  or  such 
bodily  injuries  as  caused  his  death,  on  or  about  the  19th  day 
of  said  month  of  July,  to  the  loss,  injury,  and  damage  of  the 
pursuers  or  any  of  them." 

The  defenders  alleged  that  the  deceased  was  of  such 
habits  that  he  had  lived  separate  from  his  wife  and  family 
for  some  years,  and  that,  in  place  of  his  supporting  them, 
his  wife  had  allowed  him  a  provision  of  £80  a-year 
which  belonged  exclusively  to  her. 

The  defenders  moved  for  a  commission  and  diligence 
to  recover,  1.  any  agreement  or  letters  as  to  the  sepa- 
ration of  the  deceased  froni  his  wife  and  family;  2. 
any  process  betweea  tUe  deceased  and  Mrs  Brash's 
&ther  relative  to  the  maintenance  of  Mrs  Brash  and 
fiunilj;  3.  excerpts  from  the  books  of  any  bank  to 
shew  that  certain  sums  of  money  had  been  drawn  out 
by  him  subsequent  to  8th  July  1843,  being  the  date  of 
the  accident ;  and,  4.  all  letters  between  the  deceased 
and  J S y  his  servant,  to  shew  that  the  de- 
ceased had  lived  on  improper  terms  with  her. 

Milne  argued — ^That  the  diligence  should  be  granted. 
The  loss,  ii^ury,  and  damage  to  the  pursuers  depended 
much  on  the  character  of  the  deceased — ^if  he  was  a 
kind,  affectionate  and  respected  parent,  his  loss  would 
be  much  greater  to  them  tban  if  he  was  a  dissipated 
unkind  one,  with  whom  they  could  not  live. 

Bell  argued — ^That  these  parties  should  not  be  allowed 
to  get  into  the  whole  fi^mily  affairs,  and  that  the  Cojort 
were  bound  to  protect  the  woman  S  >  who  was  not 
a  party  to  the  case. 

Lord  Justice- Clerk, — ^I  don't  think  we  can  refuse  the  two  first 
heads  of  the  specification,  Jt  must  make  a  great  diffi^rence  as  to 
the  loss  sustained  whether  the  deceased  was  supporting  his  wife 
and  family  or  they  supporting  him.  I  do  not  think  we  can  grant 
the  third  head,  which  is  intended  to  shew  what  the  dece&sed  did 
subsequent  to  the  accident.  Surely  the  defenders  cannot  found 
on  any  thmg  done  by  him  subsequent  to  that  time.  I  don't  think 
we  can  refuse  the  fourth  head.  As  to  the  woman's  interest,  she  is 
entitled  to  protect  herself,  and  refUse  to  produce  any  documents. 
As  to  her  interest  in  letters  out  of  her  possession,  she  should  not 
have  written  them  if  there  is  any  thing  improper  in  them ;  bat 
she  has  no  control  over  them  now.  She  might  have  an  interest 
to  object  if  they  were  about  to  be  published  for  gain,  but  not  to 
their  being  produced  in  a  court  of  justice.  If  the  defenders  are 
entitled  to  prove  the  fiict,  we  cannot  restrict  them  in  the  mode 
of  proot    Letters  may  prove  it. 

Lord  Medwyn, — ^I  concur  with  your  Lordship  as  to  the  three 
first  heads  of  the  specification.  As  to  the  fourth  head,  I  go  on 
the  notoriety  of  the  deceased's  diaracter ;  but  I  should  hesitate 
to  allow  the  correspondence  with  this  woman  to  be  the  sole  evi- 
dence of  the  fact 

Lord  Moncreiff. — Though  we  grant  the  diligence,  that  does  not 
decide  that  the  proof  is  admissible.  My  difficulty  is  as  to  the 
interest  of  the  third  party  not  here.  Ajb  to  the  correspondence 
in  her  possession,  she  can  protect  herself;  as  to  others,  she  has 
herself  to  blame  if  she  wrote  them.  Of  coarse  the  letters  to  be 
recovered  are  only  such  as  go  to  prove  the  averments  on  record. 

Lord  Cockburn, — I  think  the  defenders  must  be  allowed  to 
prove  every  thing  affecting  the  value  of  the  father's  life.  I 
think  the  diligence  should  be  granted.  That,  however,  does  not 
decide  the  point  that  th^  letters  can  be  used  at  the  triaL  I 
never  like  to  decide  a  question  of  evidence  pro^)ectively,  which 
must  depend  on  the  cnrcumstances  in  which  it  occurs.  It  is 
enough  for  us  that  it  may  be  admissible,  and  aocordingly  we  give 
the  defenders  the  use  of  the  machinery  for  making  it  available. 

The  Court  granted  incident  diligence  for  recovery  of 
documents  in  the  first,  second,  and  fourth  heads  of  the 
specification,  and  refosed  to  grant  it  for  recovery  ol 
those  in  the  third.  Digitized  by  V3\^^V  IC 
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21th  Febmaiy  1845, 

No.  129.— The  Officers  of  State,  Purmx/trE^  i\  B.  T» 
Gasrin  Ai^DEEsoN,  Defender. 

Teind s  — Valuntioii  of  Ti;lnd g — Ik^luction  —  Lettse  —  Ti ^ cr #  ran 
tntaUed  proftri^trtigs,  in  an  nrtiitn  ^ttjiiinst  the.  erou-j?  mtd  its  tachi* 
MiOff,  h{idfibtam£d  a  vaiuti(i\jn  of/inr  temds^  and  had  th^rea/bn^j  in 
on  actioit  affoiitsi  tAt  krtoift^  rcdnCi'd,  as  ctmtrar^  tv  Me  entailf  the. 
ifose  whidt  had  fmin  titken  as  the  rule  of  tht  valunttoti^  ikti  Courf^ 
in  tht  ciri^ymstanemf  (U»miucd  an  actian  &y  the  0£kfr$  of  Siait 
Jitr  iAe  Ffdtictiom  (fthe  valuation* 

Mm  Anderson  was  pnoprictrojs  of  the  entailed  lands 
of  Tushidaw,  In  tin-  Tear  1821,  she  instituted  a  pm- 
ceas  of  valuation  and  sale  of  the  teinds,  in  which  she 
called  as  dc tenders,  int^  aita,  the  OfBeers  of  Stale,  and 
the  Dnke  of  Bucfleuch,  both  m  tacksman  of  the  teinds 
and  as  an  heritor. 

Hie  Officers  of  State  appeared  in  that  action,  and 
put  into  process  a  set  of  intcrrogatoriefl  to  be  put  to  the 
different  witnesses,  A  proof  of  the  Talue  was  taken,  and 
the  interrogatories  were  put,  after  which  the  Officers  of 
Btate  do  aot  appear  to  have  proceeded  farther  in  the 
case* 

The  Dtike  of  Buceleuch  likewise  appeared,  and,  on 
the  commis^^ion  for  taking  the  proof  being  reported,  he 
Imlged  objccdons  thereto.  He  objected  that  the  lands 
had  been  let  by  Mrs  Ander?;on*s  predecessor  to  a  Sir 
Chisholni  at  a  low  rent  on  a  o^rnsaum ;  that  the  lands  were 
subset  for  an  amount  triple  the  principal  rent,  and  that 
the  princtpal  lease  was  suhject  to  reduction,  as  a  contra- 
vention of  the  tsntail, 

Mra  AnderaoQ  replied  to  tliese  objections,  that,  if  the 
pnneipal  lease  were  to  be  set  aside,  she  would  be  a 
gainer,  but  whether  it  might  be  set  aside  or  not  was 
jmttrtu  of  the  objector^  and  that  the  on  1)^  point  for 
consideration  then  wart^  whether  the  subsisting  lease 
must  not  be  held  as  the  rule  for  aseertaining  the  rent. 

On  ICth  March  1825,  Lord  Medwjn,  Ordinary  in 
the  case,  pronounced  an  interlocutor,  finding 

**  that  the  rule  of  valuiitioo  tnuit  be  the  eiifting  leases  of  the 
kndi.  In  BO  far  a«  thpy  arc  not  affected  bygraasaox*,''  and  allow- 
ing '^the  objector  to  tt^ie  in  a  coudescendenf^  wbat  he  avers  and 
offer*  to  prore  a*  t«  grasstimi  haTiag  been  piud  at  the  granting 
of  !hose  lease*." 

The  Duke  of  Buceleuch  obfained  a  djligcmcc  against 
witnesses  and  havers;  but  hadng  tHiJed  in  leading  evi- 
dence, decree  of  valuation  was  pronounced  on  Gth°Jul? 
1826.     The  decree  ^ 

**  found  and  declared  the  jii(?t  worth  and  constant  vearly  avail 
<tf  tht*  purmer^i  lamia  libelled,  lyin^r  m  ilie  parish  of  Ettrick,  m 
stock,  nod  teind  pariotmae  and  vieara^rf;,  th<?n  and  in  all  time 
coming,  t^  be  £372.  a,  5.  flterling,  the  flllth  part  wherrof,  beinir 
£74*  9.  10.  fterlin^,  f hey  declared  to  bo  tdntl  parsonage  and 
vicarage,  and  decerned  in  the  valuatiijn  nceordiogly." 

In  April  1827*  Mrs  Andei-son  raised  an  action  of  re- 
tluetion-improbation  tor  reducing  the  tack  to  Chisholin, 
9»  bmf  felscs  forged,  &c.,  m  proceeding  upon  false 
oarmtli^tSv  and  as  granted  in  contravention  of  tlie 
TuMiielaw  entail^  witi  dimtnniion  of  the  rental  and  in 
consideration  of  gi-ai^suinj*. 


The  Lord  Or^linary  in  that  ca^c  fNewion)  pronomiisid 
an  intcrlocator,  on  lltli  June  1828,  reducing  tliepm- 
cipal  lease,  on  which  the  valuation  had  hefln  led» » 
contrary  to  the  eiitaU.  This  intorloeutor  wa«  alknnd 
to  become  final. 

The  Officei*8  of  State  thctxjafter,  in  January  1^1, 
brought  the  present  action  against  the  dtfender,  Mrs 
Anderson*s  heir,  for  reducing  the  said  decree^  of  va1i». 
tion,  1,  as  being  pronounced  without  sallicient  proof; 
2,  iis  being  obtained  fraudulently;  and,  3.  as  being  un- 
justly led  with  diminution  of  more  llian  a  third  of  Ik 
just  rent,  which  was  £930,  in  place  of  £^1^,  9*  5. 

'l*lie  defender  lodged  defences,  in  which  la#  con- 
tended, £is  preliminary,  that  the  matter  was  »'*^;(//iMt^ 
tlie  Officers  of  State  having  appeared  in  an  aedan  ii 
which  the  valuation  of  these  hinds  wtus  definitely  fixftd; 
that  a  long  proof  had  been  led  in  the  former  a^oi 
on  this  very  point ;  that  there  was  no  suMcient  ali^ 
galion  of  fraud ;  and  that,  under  the  statutes  1033  «, 
U^  and  1690,  c.  30,  the  valuation  must  stand,  imki 
collusion  was  proved. 

The  pursuers  pkmJed — That  the  former  vdoaticmkJ 
been  pronounced  without  competent  proof  having  hm 
led  of  the  just  rental ;  that  though  the  principal  km 
to  Chiaholm,  so  long  m  it  subsisted,  was  goocl  flgninit 
them,  Btill,  when  reduced  "  as  null  and  v^M  frotntiB 
beginning,"  the  decree  forthwith  became  nuB  aud  toiS, 
and  that  under  the  statutes  tlie  valuation  waa  redseiliti 
on  the  ground  of  mm}*m  iemon. 

The  defender  pleaded — ^That  the  matter  was  akttif 
res  jitdicatOj  the  reasons  of  reduction  having  heen  pro- 
poned and  repelled  in  the  former  action  ;  SiM  the  <ar- 
cumatanees  in  which  the  decree  was  pronounced  M 
not  infer  either  fraud  at  common  law,  or  eollusioo  id 
terms  of  the  act  1690,  c.  30. 

The  Lord  Ordinary  ordered  cases,  juidi  «ti  1  jdi  Jw- 
nary  IM^,  he  made  great  avizandum  thetawith  t»  ihf 
Court, 

The  pursuei^  mmtUam^ — ^That  the  decreet  of  taliii* 
tion  proceeded  on  the  finding  "  that  the  rtde  of  Tahtt^ 
tion  must  be  the  ejcisting  leases  of  tlie  land%''  and  Aai» 
as  th^  principal  lease  ha4  been  reduced  as  "  null  sni 
void  from  the  beginning,"  it  had  alwajs  been  kp^J 
non-existent  j  Uiat  as  an  error  in  CAlctilation  waj<  i 
sufficient  reason  of  reduction,  there  wae  not  men^iy  a 
error  in  the  details  of  calculation  here,  but  in  the  vm 
principle  on  which  the  caJculation  proceeded;  ibatfli 
matter  wm  re3  mrtler,  the  nullity  rf  the  lease  hm$  * 
new  fact  which  had  emerged  since  the  former  case; 
that  even  though  the  legal  millity  of  the  leiM  ^ 
been  propnn^d  in  the  process  ofvalua tion,  an  f 
had  been  refw-lled  only  from  a  defeetivo  prt^  J 

fact,  yet  decisive  proof  of  the  fact  emerging  m  it  l^ 
done  here,  Wiis  a  sufficient  ras  nomttr  to  elide  tlic  cih- 
jection  oi' re^  jifdicata  as  proponed  and  repelled ;  \h$i 
the  plea  was  not  competent  ajid  omitied,  as  in  the  pn^ 
cess  of  valuation  Uie  legal  nullity  of  lh«  haas^  wi» 
said  to  be  jm  UrUi  to  them  \  that  (ho  defeadsr  bil 
fraudulcTitJy  approbated  and  reprobated  ihe  sun^^M 
and  that  under  the  statutes  they  wero  cttlltkd  10 
due  tion  on  proof  of  ^non«  feswjw  only,  (wliirok  wM  — 
here,)  withoutproof  of  ooMusion, 

The  defender  mmnkiimd—Th^ihi^  docregia  ifcf  p*- 
c^  of  valuation  ^mil^ilmmjii.^Q^f^M^ 
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present  parweni;  tbat  n  deore^  of  valuation  in  faro  U 

Bot  reducible  at  oommoa  law,  except  on  the  special 

statutory  grouada  coatalaed  ia  the  acta  of  parliament ; 

that  neither  the  orown  nor  the  titular  were  worse  off 

afler  the  tease  was  reduced  than  they  had  been  before  i 

that  there  had  been  no  fraud,  which  was  proved  by  the 

&ettbat,  before  the  lease  waa  reduced,  the  proprietress 

had  for  nine  years  been  anstaining  an  annual  loss  of 

about  £600,  while,  aasupiing  the  teind  calculated  by  the 

real  reotal,  she  could  haye  forced  a  sale  of  the  teinds  for 

£1674;  that,  to  constitute  a  valid  plea  of  ret  novUer, 

there  must  have  come  tp  the  knowlec^e  of  the  party 

something  which,  although  not  known,  existed  during 

the  Bubsbtenoe  of  the  process,  which  was  not  the  case 

here ;  that  the  decree  reducing  the  lease,  was  re$  inter 

<4ios;  that  the  merits  of  the  decree  in  the  valuation 

most  be  judged  of  aa  at  the  date  it  was  pronounced, 

when  it  was  unobjectionable;  that  though  the  lease 

was  reduced  as  between  the  proprietor  and  tenant, 

it  did  not  follow  that  it  waa  null  and  void  to  all  intenta 

aad  purposes ;  that  the  nullity  of  the  lease  was  not 

a  matter  of  &ct  but  of  law,  and  consequently  could 

not  be  a  res  nointer,  and  that,  under  the  statute,  coUu- 

sion  must  be  proved  aa  well  as  enorm  leaian ;  and,  at  any 

rate,  the  valuation  waa  not  kd  with  a  diminution  of  a 

third  of  tb^  just  rent  payable  at  the  time,  the  act  making 

the  rent  and  not  thQ  value  the  criterion. 

At  advising, 

Lord  JiuUcf-CUrk^l  do  not  thmk  H  aeeeisary  to  anler  into 
t  dacusfkm  aa  to  the  eoiittniotk>n  of  the  statutes,  as  there  is 
eooQgh  fo  clecisk>i»  wiUiottt  referring  to  them.  This  is  an  action 
of  redaction  of  a  vahiaticm  duly  instituted  in  tlie  Court  of  Teinds 
hy  the  proprietress  of  the  estate.  In  the  valuation  the  Officers  of 
6^te  and  the  tacksman  of  the  teinds  are  regularly  called.   The 
Officers  of  State  are  nol  only  called,  bat  they  appear  and  put 
into  proceaa  a  set  of  queries,  which  queries  are  calculated  to 
bring  oat  the  very  point  on  which  the  action  of  reduction  is 
ibuoded.    But  tiiey  choose  to  make  no  fUrther  appearance  ia 
that  case,  where  th^  had  a  fall  opportunity  of  trying  the  point. 
Their  tacksgwn>  the  Duke  of  Buccleuck,  however,  goes  on,  and 
he  encleavoun  to  shew  that  the  lands  are  let  with  a  diminution 
of  the  rental,  and  on  a  grassum.    It  was  stated  there  by  him 
that  the  leause  was  subject  to  reduction.    The  heir  of  entail 
rery  fiuriy  aays^  you  have  directed  my  attention  to  this  mattery 
—if  I  find  the  ftct  to  be  **  yon  say,  I  may  reduce,  but  at  any 
rate  it  ia/ua  tertii  to  you.    The  Duke  of  Bucdeuch  did  not  then 
move  to  tiava  the  case  delayed.    The  crown  feaves  the  interest 
of  the  tacksman  to  be  tiried  by  himself;  he  chooses  to  proceed 
and  t^ke  m  deeision.  The  Lord  Ordinary  accordingly  pronounces 
a  deciaioB  Anding  that  the  rule  of  valuation  must  be  the  exist* 
ing  leasesL     This  judgment  became  final,  and  the  valuation  was 
approved  of  on  that  principle,  and  the  valuation  was  acquiesced 
in  by  all  p<irtics.  This  lady  thereafter  institutes  a  reduction  of  the 
lease,  and  thaee  years  after  the  vakuilion  she  obtains  an  interlocu*> 
tor  rediioHi0  the  lease.    She  institutes  the  action — ^aa  action  re- 
quiring ottUayand  expense— solely  ibr  her  own  benefit.    Can  the 
tarkwnan  os  the  crown  say  that  they  will  take  the  benefit  of  this 
actioB  tmdertaken  by  her  at  h^  own  expense  ?  It  cannot  be  dis- 
puted that  the  Lord  Ordinary's  int^locutor  was  riglrt  at  the  time 
it  waa  pronounced,  as  matters  then  stood.    It  was  correct  law, 
and  maa^  be  admitted  to  be  correct  law  at  the  time,  as  it  was  ac- 
quiesced iu  by  the  pursuers.    It  cannot  be  said  that  the  case 
waa  not  properly  dechled  on  the  existing  facts  at  the  time.  But 
it  18  said  that  the  lease  is  now  reduced.    But  how  many  cases 
are  there  of  ihB  same  kind.    The  doctrine  of  law  is,  that  the 
valuation  must  proceed  on  the  existing  leases,  if  there  be  no 
fraud  or  latent  <H)jection.    But  there  is  no  anpearance  of  such 
here.      The  lease  is  not  granted  by  this  laay.    Three  years 
elapsed  before  she  takes  judgment.    It  looks  very  Uke  as  if  the 
reduction  was  raised  in  consequenpe  of  her  attention  being  called 
to  tha  matter  m  the  valuation  j^cocess.   The  fkct  la  stated  th^ 
am)  the  do^  not  disclaim  hei  mtention  to  reduce.    I  think,  on 
that  tbi»  case  ia  brought  without  tiie  slightest  fbun- 


datiQB  ia  fiuit  or  law.  I  avoid  giving  any  opinion  on  the  statatat^ 
as  I  do  not  think  we  require  to  do  so  for  the  decision  of  the  casa 

Lord  Medtvi/n. — I  am  entirely  of  the  same  opinion.  I  see  no 
room  for  suspecting  collusion.  In  the  valuation  process,  the 
Duke  of  Buccleuch  is  called  and  appears.  There  is  no  point 
here  that  was  not  known  or  suspected  in  the  former  case ;  but 
the  Duke  fuled  in  his  proof.  This  lady  has  availed  herself  oC 
a  right  she  is  quite  entitled  to  exercise.  I  cannot  see  what 
right  the  Officers  of  State  have  to  come  forward. 

Lord  Moncre^. — I  agree  it  is  not  necessary  to  decide  any 
abstract  question  on  the  statutes.  There  is  no  proof  ci  cdlo^ 
sion  here.  There  is  a  regular  process  of  valuation— all  partiea 
are  regularly  called.  This  objection  is  actually  stated.  It  i« 
very  important  that  this  lady  is  not  the  granter  oi  the  lease.  In 
the  process  of  valuation,  she  makes  no  disguise^  but  says,  if  your 
Statement  be  true  I  may  reduce  afterwards.  Though  the  djec* 
tion  is  stated,  the  Officers  of  State  still  allow  the  case  to  go  oi^ 
and  a  judgment  is  pronounced,  which  becomes  a  final  judgment 
injbro.  After  this  lady  obtains  her  reduction,  at  her  own  ex- 
pense, these  pursuers  wish  to  take  advantage  of  her  decisioB. 
She  might  liave  failed  in  her  action.  It  would  be  dangerous  to 
allow  a  reduction  of  the  valuation  in  these  circumstances.  I 
don't  know  how  many  valuations  of  entailed  estates  may  be  in 
similar  circumstances. 

Lord  Cockhtam. — I  am  of  the  same  opinion.  I  am  not  called 
on  to  decide  any  question  of  law ;  but,  in  the  cireumstanoes,  I 
think  these  reasons  of  reduction  have  been  very  distinctly  pro* 
poned  and  repelled.  I  never  have  been  able  to  see  where  there 
was  any  ftuud. 

The  Court  accordingly  repelled  the  reasona  of  reduc- 
tion, and  assoilzied  the  defender. 

Pursuer's  Authorities^— Ersk.  iv.  S,  3.  Stair,  iv.  1, 44.  Lesli(a 
Feb,  1795.  Ferrier,  Slst  Jan.  1839.  Smith  i?.  Hunter,  1823  ;  Su 
and  D.  Tcind  Cases,  No.  19.  King's  Letter,  5th  Nov.  1630 ;  Con- 
nell,  i.  439.  Sir  David  Lindsay,  25th  Feb.  1631 ;  Connell,  Af^ 
^o. 78,  95th  July  1632,  Connell,  Ak>-48,  8, 107 ;  1633,  a  19;  Dec. 
1636.  25th  March  1636,  Connell,  App.  No.  79;  1690,0.30;  1707, 
c.  9  ;  Connell's  App.  60.  Mag.  of  Ferth,  5th  Feb.  1662.  Bu- 
chanan,  29th  June  1664.  Marquis  of  Douglas,  July  1696 ;  Con- 
nell, i.  450.  Kileman ;  Connell,  i.  381.  Meldrum,  Jan.  1672  ; 
Forbes,  405.    Laird  of  Cavers,  1696 ;  Connell,  i  449. 

Defender's  Authorities.— Thomson,  20th  July  1763,  10,687. 
Act,  25th  March  1636;  ConnelU  ii.  238,  App.  79.  Articles  of 
Rectification  1636;  Connell,  ii.  111.  M*DoniBad,  7th  June  1825; 
Wilson  and  Shaw,  L  297.  Duke  of  Queensberry,  12th  July 
1819w 

Lord  Ordimanf,  Wood.*^ct  SoUdtoivGefiera],  (Anderson)v 
Neares;  W.  H.  Sands,  W.S.,  Agent— Alt  Hatherfiird»  Mob- 
creiff ;  J.  A.  Campbell,  C.S.,  4^/.— Teind  OcrX:.— [T.L.M.H.] 


l3<ifarcA184^ 
FsMT  Divwioa.— (J.C) 
No.  13(K — ^TheRev.  Archibald  LivwesroNir,  Purmier 
and  SuspendeTy  i^.  The  Rev.  William  Provdfoot  and 
others,  Defenders  and  Respondentfi^ 

Process — Expenses — Church — Presbytery — A  minister  within  the 
Presbytery  of  Hamilton  brought  a  suspension  of  a  dscree  orjudg* 
went  ofJkal  presbytery  pronounced  by  thsm  in  1842  against  Am% 
and  subsequently  a  relative  reduction  and  declarator  against  the 
members  then  constituting  the  presbytery,,  on  the  ground  that  the 
jtresbytery,  as  then  constituted,  was  an  incompetent  body,  consist* 
ing  partly  of  chapel  ministers  cmd  other  unquoiifitd  persons.  These 
actions  were  defended  by  the  mmnbersof  presbytsryy  several  of 
whom,  however^  (including  soma  parish  euUdsomg  chapel  mimsters,) 
retired  from  the  JSstablished  Church.  The  Presbytery  of  Hamilton, 
at  the  same  time,  sisted  thetnselves  <ts  defenders  in  both  actions.  On 
a  motion  fbr  the  ministers  who  hadretiredfrom  the  church  Jor  leave 
to  withdraw  Jhom.  these  actions-^Meld,  that  swok  ministers  might 
widubuw  from  these  actionsi  theright  of  the  pursuer  being  reserved 
tf>  take  decree  against-  them,  therein  for  such  expenses  incurred  pre* 
vious  to  their  withdrawal^  if  any,  as  might  be  found  due  to  the 
pursuer. 

The  Rfev.  Archibald  Livingstone,  minister  of  the.  pa- 
rish of  Cambusnethan,  Presbytery  of  Hamilton,  present- 
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ed  a  suspension  and  interdiet  against  a  jiid^nent  of  the 
Presbytery  of  Hamilton,  n.^  constituted  in  1842,  iindinj^i 
him  guilty  of  ccrtairi  criminal  charges,  supposed  to  In- 
fer deprivation  or  other  serious  consequences*  lie  also 
brought  a  relative  reduction  and  declarator  against  the 
Rev.  William  Proudfoot  and  othet^,  tlie  parties  at  that 
time  alleging  themaelv^  to  be  members  of  the  pre:^by- 
tery,  concluding,  irUer  nilOj  for  reduction  of  a  libel  mised 
and  execrated  by  the  Presbytery  of  Hamilton  against 
him,  and  the  whole  minutes  of  tlie  said  pre5bytery 
fallowing  thereon,  and  for  declarator  that  the  pres- 
bytery, as  then  constituted,  was  an  incompt^tent  court, 
&c.  These  processes  were  founded  on  an  jvllegatkm 
that  the  judgment  or  decree  complained  of  was  pro- 
nounced by  a  court  composed  in  pnrt  of  incompetent 
members,  viz*,  of  chapel  imniistcra,  &c. 

To  these  actions  answers  and  defences  wore  given  in 
fur  the  parties  sitting  as  the  Prcsbytfiry  of  Hamilton 
in  1842  J  but  after  the  proceedings  had  been  some  time 
in  dependence,  several  of  those  parties,  including  the 
Eev.  James  Clason,  hite  minister  of  the  |mnsh  of  Dal- 
licl,  and  other  clergymen,  some  of  whom  liad  been  pa- 
rish clergymen,  and  others  cliapel  ministers  or  ministers 
ofparislies  quoad  mcra^  retired  from  the  Esiiiblished 
Church  of  Scotland^  and  consequently  ceased  to  be 
members  of  the  Presbytery  of  Hamilton*  In  the  mean 
time  the  presbytery,  as  at  present  constituted,  sisted 
themselves  as  parties  to  the  action j  and  declared  their 
readiness  to  carry  on  the  litigation. 

These  seceding  members  of  presbytery  gave  In  a 
minute  in  the  process  of  reduction  and  declarator,  and 
another  in  the  same  tej-ms  in  the  suspension,  stating 
that,  in  the  circumstances,  and  because  they  had  been 
made  parties  to  the  action  solely  as  being,  or  pretending 
to  be,  members  of  the  Presbytery  of  Hamilton,  one  of 
the  prcab}^eries  of  the  Established  Church  of  Scot! and j 
and  as,  since  tho  action  had  been  hut  before  the  Court, 
they  bad  ceased  to  be  mcmbcrsof  the  Eatiibli  shed  Church  j 
it  was  proper  that  their  names  shotild  be  withdrawn  from 
the  said  action  as  defenders  therein,  they  being  always 
liable  to  the  pursuer  in  payment  of  the  expenses  of 
process  hitherto  incun-ed,  if  he  should  obtain  decree 
therefor,  and  moving  the  Lord  Ordimiry  to  order  their 
tiajnes  to  be  withdrawn  from  tlie  action,  to  the  effect 
^at  they  should  not  be  liable  for  any  farther  expenses 
of  ]>rocess  incurred  therein,   under  reservation  ahviiys 

Lof  theu"  liability  for  the  cxpendes  of  process  hitherto 
incurred,  a.^  above  mentioned* 
To  this  minute  answers  were  lodged  for  the  Rev.  A. 
Livingstone,  in  which  he  maintiiined,  tliat  though  the 
persons  in  whose  names  the  minute  was  lodged  had 
now  ceased  to  be  members  or  clergymen  of  the  Church 
of  Scotland,  they  were  not  entitled  to  withdraw  theni- 
selves  from  tlie  present  action,  unless  upon  payment 
of  expenses,  and  a  consent  to  decree  of  reduction 
being  pronounced  against  them  as  craved  ;  that  their 
abandonment  of  the  picas  hitherto  maintained  by  them 
entitled  the  pursuer  to  insist  for  decree  against  them 
to  that  extent,  seeing  that  their  liability  for  expenses 
could  not  be  legaOy  dependent  ui>on  the  pursue r*s  ulti- 
mate success  as  against  other  parties,  but  arose  from 
their  continuing  in  the  litigation  till  tha  present  stage, 
and  tlicn  virtually  admitting  their  error,  by  abandoning 
iorther  opposition  to  t!ic  decree  of  reduction  craved 


Ipftite^ 


against  them ;  and  that  they  could  not  be  allowi^d  t« 
withdi-aw  irora  the  process  merely  to  save  thfiiiadm 
farther  expense,  but,  that  as  they  were  parties  hj  ibe 
wrong  complained  of^  they  must  eitlier  consent  i^  ik- 
cree  being  pronounced  against  them  with  e3cpcTi?€s,  tt 
go  on  with  the  litigation,  to  the  etiect  of  shewiog  tliM 
their  pleas  were  well-founded,  and  that  llie  pursuer  wm 
not  entitled  to  the  remedy  for  w^hich  he  »ppUcit. 

Tlie  irf>rd  Ordinary,  in  the  process  of  reduction  md 
deehu*ator,  pronouncefl  the  folloiving  interlocutor,  witii 
the  aecompanying  note : 

**2litt  Jamtary  1845. — The  Lord  Ordiaary   b«vTi*i*  twttiwl 
cwnsitleration  of  this  process  of  r^uction  and  clnclarflinrt 'i'A 
ihc  mi0ut<j  for  tbo  liev,  James  Ctason  and  oltu  •  "  *> 

fentlors,  wht*  have  ceased  to  be  miniatexe  of  ihe  <  s* 

luTid,  and  members  of  tho  Presbytery  of  Ilanu,.  ...  .  .  ,  dif 

answers  of  the  pursuer  theretOj  mid  haTOiff  Itenrd  cmu^ 
thereoa,  In  reapeet,  1j/,  That  this  JU!tton  of  reduction  and  <» 
darator  waa  originally  direct cd  ogaiasi  tlit*  I'resli^  tciy  c 
mil  Ion  for  tho  tituo  being,  as  primary  defundera  at  the  <Ui 
aetioti  was  raided,  (23d  April  lBi%)  atid  ngains.!  tlie  mdm 
mombt?rs  then^of,  for  acting  oiteusibly  m  that  cop 
That  it  is  not  denietl  that  the  parties  now  dcsirtng  t§  ^ 
hav^i  truly  ceaswl  to  be  members  of  prcfibjterx  ;  oadtMJ 
tbu  presbyterj',  as  now  cnostitatedj  tiave  judiciflUjr  * 
tbeir  remliness  to  take  up  the  suit,  and  to  meet  the  ] 
all  his  pleas  in  this  reduction — Finds  that  the  se&d  p 
have  asked  leave  to  withdraw  are  entitled  to  havo  it  Ibitidtt 
they  are  ao  looger  to  Ik!  held  a^  j^rtiea  interested  iii  crfSfO^ 
sible  for  the  future  proceed  Lags  iu  thiB  cause^  &ad  £adi  inSd^ 
clares  accordingly^  under  thf;  coiiflition  expressed  in  iht  mbnli^ 
that  they  shall  be  liable  in  their  ehare  of  the  preriotij  f*?«f% 
if  Bucli  are  ultimately  awarde<J  to  the  pur&ucr  ;  au-l 
the  cause  to  be  enrolled  in  ihc  motion  roU  tparm  ^trmttn 
farther  procedure  therein  mn?  be  arrange  ;  decixrini;  iq*i  m 
objections  by  the  pursuer  to  the  TalMity  of  the  original  jvocai 
ings,  and  decree  pronounced  by  the  presbytf  ***-  ^^n.i.r  p,!u,  tv#. 
^hall  renmin  entire  to  hinit  nottrithaiaii-r 
before  mcntiotieil  have  eonijed  to  continue  1 1 

''  Notf.—T\w  procesaca  in  whicli  I  bo  prtttHli 
and  anotlier  to  the  irnno  i^fTect,  in  a  relative  pr. 
eion,   have  been  pronounced,  bring  under  thr 
Court  a  certain  judgment  of  the  Presbytery  ii 
constituted  in  IM2^  Ihidii^  the  pursuer  guilty  <  . 
nal  clutrgesn,  supposed  to  infer  deprivation,  <:>r 
con  st?q  lie  nces  tot  he  pursuer*    The  pursucr^s  gro  1 1 ; 
is,  tiuit  the  dceroc  waa  pronounced  by  a  court  tx*rii^N 
cvmftttmt  members.    The  individuais'  thua  oomplaiju  . 
other  members  of  preabytery^  have,  since  tlie  action  wastroufn 
retired  frota  (kt  EstaQishcd   Chnvch  ;  and,    thus  ceaiilif  ••  fc» 
members  of  the  I'resbytery  of  Hamilton,  they  have  tp''i^»>*^ 
that  thoy  decline  proceed  in  jr  farthur  with  the  caiiac. 
aner  would^  of  ctjurse,  be  entitle<l  to  decree  of  tnspt; 
retluction,  if  the  Presbytery  of  Hamilton,  as  now  liJ 
stituted,  Imd  not  taken  up  thecal,  and  oiTered  to  mni' 
the  decree  was  com pe ten tly  and  validly  pronoun.    ^ 
Ordinary  does  not  think  he  can,  dephtio^  and  I  ■ 
rceortl,  and  without  full  argument^  giveajudgDh 
But  lie  m  of  opinion  that  the  retiring  memWr^ 
decline  farther  appearanct'  as  litigants,  in  ihc  si 
translated  or  suspended,  or,  (it  mig^ht  be,)  dcf  < 
pn>abyiery,  iti  cases  of  a  difTcrent  de^ripiion,  cc,> 
wliiyn  iheir  connection  with  the  presbytery  isdi^iv.av^ii^  [u  Tin*^ 
of  whieh  aloiio  they  were  cited  to  the  original  octitm/ 

The  llew  A.  Livingstone  reclaimed.     At  wM^stf 

tord  Juftkf-Giin<^mL — I  don*t  think  thcf*:^  pfuiiCT  »pp  «•- 
titled  to  withdraw  if  they  inaiat  upon  a  r 
penses.     For  I  think  they  must  be  rc«ii 
comphdning,  when  they  atlmlt  thiit  they  lu^jf^  .i 
which  they  now  decline  to  dt-fend.     ff  they  w 
they  must  jiay  the  esix^nses  incurred  till  their  >^ 

iJird  Ji'fflre'^. — There  is  much  diffleulty  in  thi 
must  be  ijbservetl  tlmt  some  of  ibc  Tvsp'ivh^nu  -  . 

ministers^  but  persons  qualified  as  i' 
while  sotno  of  tliem  were  certainly  cli 
true  thai  the  pursuer  ata^^^jlif^^l^fi^itim^Ajii^^e 


1845.] 


IN  THE  COURT  OF  SESSION,  Ac. 


271 


the  respondents  do  not  ask  to  withdraw  on  that  ground ;  bat  be- 
caose,  naTing  now  c^ised  to  be  members  of  the  church,  they 
hare  no  interest  to  maintain  the  validity  of  the  proceedings 
of  that  body  to  which  they  had  belonged.  Bat  then  these  pro- 
ceedings may  be  vitiated.  Bat  they  are  the  proceedings  of  a 
jmtatire  body,  and  with  a  coloarabie  title.  The  respondents 
d(m*t  care  to  maintain  that  the  proceedings  are  correct,  because 
they  are  now  oat  of  Uie  presbytery,  and  so  I  think  thej  fall 
within  the  category  of  translated  clergymen,  or  of  persons  sitting 
as  town-connciUors  who  hare  not  refUly  been  elected.  On  that 
Tiev,  I  rather  think  the  Lord  Ordinary  is  right 

Lord  Mackenzie. — ^I  think,  though  the  case  is  difficult,  that 
the  Lord  Ordinary's  interlocutor  may  stand.  The  difficulty  is 
as  to  the  reservation  of  expenses.  No  doubt  they  would  be 
liable  under  their  minute,  but  not  perhaps  without  a  new  action. 
I  think,  however,  that  in  this  special  case  they  may  be  allowed 
to  withdraw.  Perhaps  they  should  be  kept  in  the  cause,  to 
sabmit  to  decree  against  them  in  this  process,  if  necessary,  for 
the  expenses  hitherto  incurred. 

Lord  Justice' €feneraL---Jjoitd  Mackenzie's  suggestion  obviates 
mydifflcnl^. 

Lord  Fmerton  conconed. 

The  Court  accordingly  pronounced,  in  both  actions, 
interlocutors  in  the  foUowing  terms : 

^  Adhere,  under  this  reservation,  that  the  pursuer  shall  be 
entitled  to  take  decree  in  this  process  against  the  defenders,  for 
whom  the  mmate  has  been  lodged,  for  any  expenses  which 
may  be  awarded  against  them." 

Lord  Ordinary^  Cuningfaame. — For  Rev.  A.  IjivingsUme,  Inglis ; 
Wothenrpoon  and  Mack,  W.S.,  Agents. — For  Bev.  J.  Clason, 
frc^  Dunlop;  Dalmahoy  and  Wood,  W.S.,  Agents, — For  Bev, 
Wm.  Promdfooty  ^,  R.  Bell ;  Wm.  Young,  W.S.,  -4^en/.— W. 
CZsrifc.— [J.C.1 


let  March  l^^b. 
FiRBT  Division. — (J.C.) 
No.  131. — ^Andrew  Henderson,   Suspender^  v.  Mrs 
Helen  Dunbab  or  Warden  aiid  others,  (Warden's 
Tnistees,)  Respondents. 

l4uidlord  and  Tenant — Hypothec,  Landlord's — Sequestration 
for  Bent — Interdict — Circumstances  in  which  a  note  of  susjpension 
and  application  for  interdict  of  a  sale  of  a  tenanfs  whole  stoacy  crop 
and  Sjfficts,(incJMding  work  horses  ana  implements  of  husbandry  on 
Ait /arM,)  under  a  sequestration  for  rent,  refused^  qeneratiy  andas 
to  Ae  work  horses,  but  passed  on  eautiomf  and  interdict  granted  as  to 
the  implements  of  huJbandry  on  the  farm.  Obiter  dictum.  That 
where  there  were  other  effects  sufficient  to  satisfy  the  landlord's 
hfpothee,  the  Court  might  interfere  to  prevent  the  sale  of  the  ten" 
ants  work  horses. 

Process — Sheriff-sabstitate — ^Powers — A  writer  in  LinUthgotO' 
9hu^  not  heino  the  ordinary  Sheriff-substitutej  hut  holding  a  com- 
mission eu  Sieriff'Substitute  from  the  princwal  Sheriff'  of  that 
cotatt^f,  signed  a  warrant  for  sequestrcUum  of  a  tenants  crop  and 
stoektnigfor  rent,  but  did  not  narrate  or  refer  to  his  commission  as 
i^eriff-substitute  therein — Hdd  that  this  did  not  invalidate  the 
warrant  for  sequestration, 

Andrew  Henderson,  farmer  at  Binny  Cottage,  by 
(Jphall,  Linlithgowshire,  is  the  tenant  of  the  farms  of 
Bumhouse  and  Blackcraig,  belonging  to MrsHelen Dun- 
bar or  Warden  and  others,  trustees  of  the  late  Robert 
Warden  of  Parkhill,  at  a  rent  of  £360  sterling.  In  Sep- 
tember 1 843,  Henderson  was  owing  an  arrear  of  rent  for 
Jrop  1841,  of  £100,  also  the  entire  rent  of  crop  and  year 
L842,  amounting  to  £360,  which  had  become  due  and 
payable  at  CanSemas  and  Tjammas  1843.  On  23d  Oc- 
»ber  1843,  a  portion  of  the  crop  and  stocking  on  the 
arms  was,  by  arrangement  with  the  complainer,  sold 
>y  Warden's  trustees,  which  realized  a  sum  of  £229. 
[>8.  9d^  and  after  payment  of  expenses  and  some  other 
Icductions,  this  sum  was  applied  towards  extinction  of 
-he  arrear  of  crop  1841,  and  to  account  of  the  rent  of 


crop  1842.  Warden's  trustees,  to  preserve  their  right 
of  hypothec,  presented  to  the  Sheriff  of  the  county  a 
petition  for  sequestration  of  the  crop  and  stocking,  &c., 
for  payment  of  the  arrear  still  remaining  due  for  crop 

1842,  and  in  security  of  the  rent  for  crop  1843,  upon 
which  petition  a  warrant  of  sequestration  was  granted 
on  30th  October  1843.  The  warrant  was  signed  by 
Mr  John  Hardie,  writer,  Linlithgow,  who  holds  a  com- 
mission as  one  of  the  Sheriff-substitutes  in  the  county. 
He  was  not  the  ordinary  Sheriff-substitute,  and  his  com- 
mission was  not  referred  to  in  the  warrant. 

At  Lammas  1844,  the  whole  rent  for  crop  1843 
became  due,  and  was  covered  by  the  sequestration. 
The  petition  for  sequestration  and  deliverance,  of  30th 
October  1843,  were  of  new  served  on  the  complainer, 
and  a  minute  was  put  in  to  the  Sheriff,  stating  &at  the 
arrears  for  crop  1842  had  been  reduced  to  £142.  6.  6. ; 
that  this  sum,  together  with  the  entire  rent  of  crop 

1843,  being  £360,  remained  due,  and  craving  warrant 
of  sale  to  the  extent  of  those  sums,  which  was  accord- 
ingly granted  on  22d  October  1844. 

In  the  mean  time,  the  whole  crop  of  1842,  which  was 
included  in  the  sequestration,  had  been  disposed  of  by 
Henderson,  without  the  proceeds  having  been  account- 
ed for  to  Warden's  trustees ;  and  there  now  only  re- 
mained on  the  ^Eum,  subject  to  the  sequestration  for 
the  crop  of  that  year,  the  stocking  of  catUe,  implements 
of  husbandry,  and  household  furniture. 

The  23d  January  1845  was  fixed  as  the  day  of  sale. 
On  the  previous  day  Henderson  presented  a  note  of 
suspension  and  interdict,  proceeding  upon  various 
grounds,  and,  inter  aUoj  on  the  allegation  that  the  war- 
rant of  sequestration  was  null,  as  bearing  to  be  signed 
by  a  Mr  Hardie,  practitioner  in  Linlithgowshire,  who, 
as  such,  could  not  legally  act  as  a  Sheriff-substitute  in 
that  county ;  at  all  events,  that  it  was  null,  as  it  did 
not  shew  that  Hardie  had  any  commission  or  authority 
from  the  Sheriff  to  act  as  his  substitute.  Henderson 
objected  separathn  to  the  proposed  sale  of  the  farm 
horses  and  implements  of  husbandry  under  the  seques- 
tration ;  and  shewed  a  valuation  of  the  stock  and  crop 
on  the  farm,  (exclusive  of  the  form  horses,)  amounting 
to  somewhat  above  £1000.  This,  however,  included 
the  whole  crop  of  1844. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  %th  February  1845. — ^The  Lord  Ordinary  having  heard  counsel 
for  the  parties,  posses  the  note  on  caution,  in  so  far  as  regards 
the  sale  of  the  implements  of  husbandry,  and  to  that  extent 
continues  the  interdict ;  quoad  ultra  refuses  the  note,  and  recals 
the  interdict." 

Against  this  interlocutor  Henderson  presented  a  re- 
claiming note,  praying  the  Court 

"  to  recal  the  above  interlocutor,  in  so  fkr  as  the  note  of  sus- 
pension is  refhsed,  and  the  interdict  recalled,  and  remit  to  the 
Lord  Ordinary  to  pass  the  note  on  caution,  and  continue  the 
interdict,  or,  at  least,  to  remit  to  his  Lordship  to  pass  the  same 
to  the  extent  of  prohibiting,  discharging  and  interdicting  the 
threatened  sale  of  the  horses  necessary  for  working  the  fiutn." 

At  advising. 

Lord  Justice- General, — The  first  objection  to  the  warrant  of 
sequestration  is  untenable.  As  to  the  work  horses  on  the  farm, 
it  would  be  dangerous  to  say  that  the  work  horses  on  a  farm, 
however  numerous  or  valuable,  should  not  fall  under  the  hy- 
pothec I  tliink  the  interlocutor  of  the  Lord  Ordinary  ought  to 
be  adhered  to. 
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Lord  Jtffiny, — ^Were  there  plenty  of  other  effects  to  satif^ 
the  hypoUiec,  the  Court  mighty  in  sach  special  case,  interfere  to 
prevent  the  sale  of  the  work  horses,  but  there  seems  to  be  little 
here  beyond  a  crop,  which  does  not  fell  under  the  hypothec  for 
the  rent  of  that  period,  for  failure  to  pay  which  the  sale  now 
in  question  is  to  take  place.  I  think  the  interlocutor  of  the 
Lo^  Ordinanr  must  be  adhered  to. 

Lords  Mackenzie  and  FuUerton  concurred. 

The  Court  accordingly  adhered  to  the  interlocutor  re- 
elmmed  against,  and  found  the  suspender  liable  in  the 
expenses  of  the  discussion. 

Lord  Ordinarif,  Robertson. — For  Suspender^  Maidment :  W. 
Wallace,  W.S.,  AoenL—For  BespondentMj  H.  J.  Robertson  ;  Mac- 
kenxie,  Innes  andf  Logan,  W.S.,  AgwiU.^^.  CkrL-^lJ.C] 


1st  March  1845. 

FiBST  DiTISION. — (J.C.) 

No.  132. — George  Calder,  S.S.C.,  Haver  and  Ob* 
jector^  V.  Duncan  Montgomsrie,  Esquire  of  Easter 
Ballindalloch,  Respondent, 

▲gent  and  Qienfr— Lien,  Writer's— Process— Proof— ^  diK- 
genet  WQM.  granted  to  a  ditfender  to  recover  certain  doeumetUM.  A 
party  who  had  been,  but  had  cecued  to  be,  agent  for  the  pursuer, 
when  called  on  to  produce  certain  of  these  documents,  admitted 
thcA  theg  were  m  hts possessisn,  but  declined  to  produce  them,  tiU 
the  aeetmnts  due  tohtm/orthe  butinsss  in  course  of  which  thag  had 
come  into  his  hands  were  paid — Held  t/tat  he  was  bound  to  pro" 
duce  the  documents  under  the  diligence  of  the  defender,  who  was 
not  bound  to  pag  the  accounts  incurred  to  the  liaver  bg  the  pur- 
suer. 

A  summons  of  implement  and  damages  was  raised 
by  Peter  M'Ainsh,  tenant  in  Easter  Ballindalloch, 
against  liis  landlord,  Duncan  Montgomerie,  Esquire  ot 
Easter  Ballindalloch,  proceeding  on  an  alleged  failure 
on  the  part  of  Mr  Montgomerie  to  implement  the  con- 
ditions in  the  lease  of  the  farm  let  to  M'Ainsh.  The 
case  was  remitted  to  the  jury-roU,  issues  were  ad- 
justed, the  record  was  closed,  and  the  case  set  down 
for  trial. 

On  themotion  of  the  defender,  a  diligence  was  grant- 
ed against  havers  to  recover  certain  documents,  and, 
inter  alia,  the  missives  of  lease  of  the  farm  of  Ballin- 
dalloch ;  all  receipts  by  the  defender  or  his  agents  for 
rent  of  the  farm ;  a  state  of  rents  made  up  by  the  de- 
fender's agents^  and  relative  receipts  to  the  pursuer  by 
him  or  his  agents ;  and  a  letter  by  the  defender  to  the 
pursuer  relating  to  matters  connected  with  the  fiirm ; 
conform  to  specification  of  documents  sought  to  be  re- 
covered. 

At  executing  this  diligence,  Mr  Greorge  Calder, 
S.S.C.,  who  had  for  some  time  acted  as  agent  for  the 
pursuer  in  the  above  process,  but  had  ceased  to  act  in 
that  capacity,  was  examined  as  a  haver,  and  called  on 
to  produce  such  of  the  writings  described  in  the  speci- 
fication as  were  in  his  possessioo.  He  then  stated  that 
ke  was  possessed  of  cbcoments  corresponding  to  the 
description  of  those  above  enumerated,  and  conform  to 
die  specification,  but  declined  to  produce  them,  in  re- 
spect of  accounts  due  to  him  for  business  in  the  course 
of  which  these  documents  came  into  his  possession,  and 
Ibr  which  he  held  them  hypothecated.  He  added,  that 
he  was  willing,  either  on  payment  or  on  a  satis&ctory 
arrangement  of  his  accounts,  to  produce  or  deliver  up 
saad  docoments. 

To  this  it  was  objected  for  the  defender-— The  plea 


of  hypothecation  is  not  well-foimdad  as  igiiiMt  the  de- 
fender, in  respect  that  the  accounts  in  question  are  not 
due  by  him. 

At  the  request  of  both  parties,  the  oommiasiooer  re- 
ported the  question  to  the  Court 

Mr  Calder  maintained,  that  as  the  papers,  the  pro- 
duction of  which  was  called  for,  had  come  legitinuudj 
into  his  possession  as  agent  for  the  pursuer  in  the  pre- 
sent process,  he  was  not  bound  to  part  with  tkem  to 
any  party,  without  his  accounts  being  first  paid  or  settkd 
for ;  and  that  it  had  been  fixed,  by  solemn  ded?ioQi 
of  the  Court,  that  creditors  even  could  not  get  their 
debtor's  writs  from  his  agent  without  first  pajiog  bk 
accounts  incurred  for  that  businest  in  the  tomttd 
which  they  had  come  into  his  hands. 

Mr  Montgomerie  replied,  that  while  it  might  he  quite 
true  that  the  haver^s  claim  of  h3rpothec  was  goodagtim 
his  employer,  his  creditors,  or  any  one  deriring  ri^t 
from  him,  so  as  to  prevent  any  claim  by  them  for  pro- 
duction of  documents  afiected  by  it  even  in  moAmfr^ 
batumis,  yet  it  could  not  interfere  with  the  defender'i 
right,  which  was  not  derived  firom  the  haver's  employ, 
to  call  lor  production  of  the  doconfeents  in  qneadoi, 
without  any  claim  for  payment  of  his  aecoont ;  and  thsL 
besides,  this  rule  was  quite  fixed  in  praetioe. 

The  Court,  adopting  the  argument  of  Mr  Montgo- 
merie, repeUed  the  otgecUoo  of  the  haver,  aodfiwod 
him  liable  in  the  expenses  occasioned  in  eonaeqacice 
of  the  objection  being  stated. 

Authorities  for  Haver.  —  Litt«rdale*8  Creditort,  5th  Jily 
1749;  M.  6248.  FinUy  r.  ^Tiie,  23d  Jan.  1773;  M.  6m 
Banking  of  Provanhall's  €^«dttan»  9fh  Aug.  1781 ;  M.  6253. 

Authorities  for  Mr  Montgomerie; — 1  Darlings  242.  )£nL 
4,  21.  Dahymple,  I8th  July  1751;  Elch.  Hyp.  17.  Eirirf 
Sutherhiud  v.  Cooper,  9l8t  Jan.  1738 ;  M.  Gfi47.  Ekh.  Hvpi ! 
2Bell*sCom.  113. 

For  haver,  B.  BeU,  J.  Crawfturd;  Party  Agent— Fm  Mm- 
gomerie,  KatherftiTd^  T.  Macheaue ;  Dundaa  aad  Wil«ia,  Wi. 
Agenie.'^wrj  Chri.— [J.CJ 


1st  March  1845. 
Fnax  Diviau»(^J.C.) 
No.  135. — Jofrv  Duff  and  others,  (Mortotf^TVartwi^ 

Pursuers  and  Respondents^  v.  John  Ljuxo,  Def^ 

and  Advoca^, 

Landlord  and  Teiwmt-"8a^Leaae-— AwiipMrtiga    A  wsnkms 

was  ht  toapartg  on  a  verbal  lease  for  ^five  gemmfieen  ISM.  ^ 

paid  the  rent  ^  the  Jirst  two  gears,  nn^  ISSf  and  M3S,  m 

afterwards^  wi^umt  ang  written  snh'hmse,  eedsd  posessmtm  is  ^ 

firm,  who  occupied  the  warehouse  fsr  m-  gear,  emd  then  li^ 

bankrupt,  and  were  sequestrated     The  rent  of  the  two  suceadsf 

gears,   183a  and  1840,  was  paid  direct^  to  the  kndlsrdhf  ^ 

trustee.    During  part  of  1841,  the  trustee  had jfctrns  in  ^^^ 

house,  and^  rrfter  me ehse  of  >843,  w^em an aetfon  hadbsmtam 

forpmgment  ef  the  bet  two  msar^  rent,  woe  stiU  im  poestssne  4 

the  kegs  o/*  the  warehouse^  Held  that,  in  the  dreumstonttt,  •' 

trustee  was  liable  for  the  rents  of  the  gears  1841  and  1^42. 

A  smamona  was  brought  before  the  Sheriff  ef  Fo^ 

fiurshire,  and  his  Substitute  al  Dundee,  by  John  Di' 

and  others,  trustees  of  the  late  Mrs  Margaret  Pe^  <x 

Morton,  against  John  Laing,  trustee  on  the  seqvttr 

trated  estatca  of  M.  and  J.  Bende,  merchants,  Duiuke* 

for  payment  of  £68  steilingi 

(( being  the  anxHUit  of  a^aecountctBtiatiag  of  vent*  fr"^^*^ 
of  Martmmas  1 840,  to  and  including  the  term  of  Martkm]* 


1842,  of  a  warehouse  situated  hi  Baltic  Street,  Pmrfw^y"^ 
ingto  the  pursuers,  and  occuple*  ftrmerly  fcy  ti»  mmm^ 
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J.  Berrie,  and  aftervrards  by  the  said  defender,  truatee  foresaid,*' 
with  interest. 

To  this  summons  defences  were  given  in  for  Mr 
Laing.  The  circumstances  out  of  which  the  action 
arose  were  these. 

In  November  1836,  the  pursuers  let  a  warehouse  in 
Baltic  Street,  Dundee,  to  William  Halley,  merchant  in 
Dundee,  on  a  verbal  lease  for  five  years  from  the  term 
of  Martinmas  1836,  at  a  rent  of  £34.     It  appeared  from 
the  evidence  of  Halley,  who  was  examined  as  a  witness, 
that,  in  November  1838,  he  paid  to  the  trustees  the 
reut  of  the  warehouse  from  Mai'tinmas  1837  to  Martin- 
mas 1838.   He  had  in  the  same  month  of  November 
got  two  sums,  one  from  W.  Ritchie  of  £14,  the  other 
from  M.  and  J.  Berrie  of  £10,  as  the  rent  of  portions 
of  the  warehouse  occupied  by  Ritchie,  and  by  M.  and 
J.  Berrie  respectively.     These  were  the  last  sums  he 
ever  paid  to  the  trustees,  or  received  from  M.  and  J. 
Berrie,  as  rent  for  the  warehouse.   lie  afterwards  ceded 
possession  of  the  warehouse  to  M.  and  J.  Berrie,  "  no 
writing  of  sub-lease  passing  at  that  time"  between  him 
and  the  Berries. 

In  November  1839,  M.  and  J.  Berrie  were  seqnes- 
trated,  and  the  defender  was  appointed  trustee  on  their 
estate.  He  paid  the  rent  of  the  warehouse  in  question 
for  1839  to  the  agent  for  Mrs  Morton's  trustees,  and 
got  from  them  the  following  receipt : 

A  John  Laiof,  trustee  on  M.  And  J.  Berri«*f  ttUU» 
** Dundee,  \7th Dec  1839.— Received  from  *  ;.fcn"''^-— IlV'njr 
thirty  four  poands  sterling,  being  payment  of  the  rent  for  the 
rear  from  Martinmas  1838  to  Martinmas  eighteen  hundred  and 
thirty-nine  of  a  warehouse  in  Baltic  Street,  let  to  him  by  Mrs 
Norton's  trustees  to  Wm.  Halley,  merchant,  Dondee,  whidi 
ent  is  payaUe  half-yearly.  The  said  payment  being  made  by 
dr  John  Laing,  interim-fiictor  on  the  sequestrated  estate  of  M. 
nd  J.  Berrie."  (Signed)        *♦  Will.  Barbxe." 

He  likewise  paid  to  Morton's  trustees  the  rent  for 
840,  and  received  a  receipt  in  terms  similar  to  that 
3r  the  rent  of  the  preceding  year. 

On  3l8t  December  1840,  however,  the  agent  for 
lorton's  trustees  wrote  to  Halley  in  the  following 
irms : 

"  Sir, — Referring  to  ray  note  of  26th  Nor.  last,  I  have  again 
rcqnest  that  you  will  be  so  good  as  to  order  payment  of  the 
artinmas  rent  due  to  Mrs  Morton's  trustees,  of  the  warehouse 
Baltic  Street,  being  £34.  If  the  rent  is  not  paid  by  Saturday 
St  at  mid-day,  I  will  be  under  the  necessity  of  applying  for 
^uestration,  which  I  should  regret  to  do.  I  am.  Sir.  your  mo. 
.  servt."  (Signed)  "  Will.  Barrib.** 

It  did  not  appear  that  Halley  sent  any  answer  to 
A  letter.  In  March  1841  he  was  sequestrated.  About 
:»  same  time  certain  yarns  which  belonged  to  M. 
[1  J.  Berrie,  and  were  in  the  warehouse  at  the  time 

their  bankruptcy,  where  they  had  since  remained, 
re  sold  hy  the  defender,  and  removed  from  the  pre- 
ics.  In  these  circumstances  the  present  action  was 
:*ed  against  the  defender  for  payment  of  the  rent  of 

warehouse  from  Martinmas  1840  to  ^lartinmas  18-12. 
the  course  of  the  pursuer's  proof,  the  defender  was 
k mined  as  a  haver,  and  exhibited  the  keys  of  the 
rehouse,  which  were  redelivered  to  him. 
rhe  Sheriff-substitute  pronounced  the  following  in- 
ocutor  : 

ZhntdeBf  ftM  Jkcatdier  1848.— Having  considered  the  record, 
€  addaoedy  prodnctions,  and  whole  process,  Finds  that  the 
%  of  tba  wwrdiooBe  in  question  now  sued  for,  as  per  account 
aotfd^  MV0  ft"  two  yetn  (fWmi  Martinmas  1840  to  MaFtin- 
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mas  1842,  inclusive)  at  the  rate  of  £34  per  annum,  with  inter- 
est thereon :  Finds  it  instructed  by  the  deposition  of  William 
Halley,  that  he  ceased  to  possess  the  warehouse  in  question  at 
Martinmas  1838,  at  which  term  M.  and  J.  Berrie  began  to  oc- 
cupy the  same  as  tenants :  Finds  it  admitted  that  Halley  never 
obtained  from  the  pursuers  any  written  lease  of  said  warehouse, 
but  that  he  continued  to  possess  the  same  from  year  to  year  for 
several  years :  Finds  that  when  Halley,  h}i  an  arrangement  with 
M.  and  J,  Berrie^  ceded  the  possession,  and  they  fncame  the  tenants 
of  said  warehouse,  it  was  afterwards  occupied  by  them,  and  by 
the  defender  Laing,  as  trustee  on  their  sequestrated  estate : 
Finds  it  not  alleged  that  the  rents  sued  for  liavo  been  paid,  and 
that  M.  and  J.  Berrie  became  bankrupt,  and  were  sequestrated 
in  November  1839,  and  that  Halley  also  became  bankrupt,  and 
was  sequestrated  in  March  1841 :  Finds  that  the  goods  of  M. 
and  J.  Berrie  were  in  said  warehouse  at  the  time  they  were  se- 
questrated, and  afterwards  continued  to  remain  in  it,  and  that 
it  is  instructed  by  the  receipts  produced  that  the  rents  thereof 
for  the  years  ending  Martinmas  1839  and  Martinmas  1840  were 
paid  to  the  pursuers  by  the  defender  Laing,  as  interim  factor, 
and  as  trustee  on  M.  and  J.  Berrie*8  sequestrated  estate :  Finds 
no  proof  of  the  defender  having  given  up  possession  of  the  said 
warehouse  to  the  pursuers ;  but,  on  the  contrary,  finds  it  in- 
structed by  the  deposition  of  the  defender,  when  examined  as  a 
haver  imder  this  process,  that  he  was  still  in  possession  of  the 
keys  thereof,  and  which  be  then  exhibited^  and  were  delivered 
back  to  him :  Finds,  in  such  circumstances,  that  the  defender 
is  liable  for  the  rents  sued  for,  and  therefore  repels  the  pleaa 
maintained  in  defence,  and  decerns  against  the  defender  in  terms 
of  the  libel :  Finds  the  defender  liable  in  expenses ;  allows  an 
account^ thereof  to  be  given  in,  and  remits  to  Mr  John  Boyd 
Baxter^  writer  in  Dundee,  to  tax  the  same,  and  to  report.** 

(Signed)        "  John  L  Hendbbsosv.** 

The  Sheriff,  on  appeal,  adhered. 

Laing  advocated  and  pleaded — ^The  summons  in  the 
Inferior  Court  Ubeld  upon  no  lease  hy  the  pursuers  to 
the  defender,  and  is  irrelevant  as  an  action  for  rent. 
There  was  no  contract  of  lease  between  the  pursuers 
and  the  defender,  who  was  a  sub-tenant,  liable  only  to 
Halley  for  rent,  and  he  has  settled  for  the  rent  in 
course  of  his  deaUngs  with  Halley,  as  he  could  shew 
in  any  question  with  Halley.  The  defender's  sub- 
tenancy is  proved  by  the  letter  of  the  agent  of  Mor- 
ton's trustees  to  Halley,  of  aOth  December  1840 :  It 
is  also  apparent  from  the  mutual  relation  of  parties* 
The  defender  could  have  brought  no  action  against 
Morton's  trustees  as  his  landlords,  and  therefore  no 
counter  action  for  rent  at  their  instance  can  he  against 
him.  At  all  events,  and  supposing  the  authority  of 
the  case  of  Provan's  Creditors  v,  ^lagistrates  of  Edin- 
burgh to  apply,  (which  it  does  not,  because  in  that 
case  payment  of  rent  was  effected  through  the  hypothec, 
while  here  the  action  is  a  mere  personal  action,)  the 
defender's  liability  cannot  extend  beyond  Martinmas 
1841,  when  Halley's  lease  terminated,  because  there  is 
'  no  allegation  of  tacit  relocation.  There  was  no  pos- 
session by  the  defender,  nor  is  there  proof  of  any  from 
Martinmas  1841  to  Martinmas  1842.  It  is  true  the 
defender  had  the  keys  of  the  warehouse  after  that 
period,  but  he  merely  held  them  till  Halley  should 
apply  for  them. 

Morton's  trustees  pleaded — ^The  objection  to  the  sum- 
mons is  groundless  in  itself,  and  cannot  be  heard  after 
the  procedure  which  has  taken  place  in  the  Inferior 
Court.  The  question  here  is  as  to  the  nature  of  the 
defender's  occupancy.  However  that  occupancy  might 
commence,  it  is  clear  that  he  adopted  the  position  of 
tenant,  and  made  himself  answerable  to  the  pursuers 
for  rent.  He  took  receipts  from  them  for  payments 
made  in  his  own  name,  and  the  warehouse  is  set  fortli> 
in  those  receipts  as  let  to  Halley,  merely  to  describe^ 
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the  rent  and  other  conditions  of  the  lease  which  Halley 
had  assigned  by  ceding  possession  of  the  warehouse  to 
the  defender.  But  supposing  the  defender  to  have  been 
Halley's  sub-tenant,  the  landlord  has  not  only  the 
power  of  sequestration  for  effecting  payment  of  rent, 
but  he  has  a  personal  action  against  the  sub-tenant  for 
intromission.  This  last  action  can  only  l>e  met  by  proof 
of  payment  to  the  principal  tenant,  and  tka)b  is  a  suffi- 
cient protection  to  the  sub-tenant.  In  shorCyif  this  is  a 
case  of  sub-tenancy  from  IMartinmas  1840  to  M^xrtinmas 
1841,  the  defender  is  liable  to  the  pursuers  in  respect 
of  his  occupancy  and  non-pa3rment  of  rent  to  the 
principal  tenant :  Provan*s  Creditors  v.  Magistrates  of 
Edinburgh,  M.  6235.  As  to  the  defender's  liability 
for  the  rent  of  the  last  year;  the  fact  that  the  defender 
kept  the  keys  during  the  whole  of  that  time,  and  by  so 
doing  kept  possession  of  the  warehouse,  at  least  to  the 
effect  of  preventing  the  pursuers  from  reletting  or  other- 
wise disposing  of  it,  is  of  itself  perfectly  sufficient  to 
support  the  pursuers'  claim. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

'*  5th  November  1844. — ^The  Lord  Ordinaiy  having  heard  par- 
ties' procurators  and  considered  the  ck)0ed  record  and  whole 
process,  Repels  the  preliminary  objection  to  the  form  of  the 
summons :  Finds  that  the  subjects  in  question,  stated  to  have 
been  let  to  William  Hallcy  for  a  period  of  five  years,  were  merely 
so  let  under  a  verbal  lease :  Finds  it  proved  by  the  receipts  pro- 
daced,  Nos.  11  and  12  of  process,  that  the  rents  for  the  years 
from  Martinmas  1838  to  Martinmas  1839,  and  from  Martinmas 
1839  to  Martinmas  1840,  were  paid  directly  by  the  advocator  to 
the  limdlord :  Finds  no  evidence  of  any  sub-lease  having  been 
granted  by  tlie  said  William  Halley  to  the  advocator  or  his  con- 
stituents :  Finds  it  admitted  that  the  advocator  was  in  posses- 
sion of  the  premises,  and  had  yams  remaining  therein  until 
some  months  prior  to  Whitsunday  1841 :  Finds  no  allegation 
on  record  that  this  possession  was  of  a  part  of  the  premises  only : 
Finds  it  proved,  by  the  deposition  of  the  said  William  Halley, 
that  he  had  ceded  posaespion  of  the  said  premises  to  the  con- 
stituents of  the  advocator :  Finds  it  proved  that  the  advocator 
retained  possession  of  the  keys  of  the  said  premises  until  alter 
the  institution  of  the  present  action :  Finds  it  not  alleged  that 
he  ever  tendered  deliv^  of  the  said  keys,  either  to  the  rea|>on- 
dents  or  to  the  said  William  Halley ;  and,  therefore,  having 
lawfrilly  obtained  possession  of  the  said  keys,  finds,  that  as  he 
retained  the  same  during  the  whole  of  the  two  years  in  ques- 
tion, and  was  thus  in  the  lawfUl  civil  possession  of  the  said  pre- 
mises, of  which  he  might  have  made  such  further  use  as  he 
thought  proper,  that  he  thereby  became  liable  for  the  rent  there- 
of: Finds  it  not  alleged  tliat  any  rent  was  paid  by  the  advoca- 
tor to  the  said  William  Halley  on  account  of  such  possession, 
and  in  respect  it  is  not  averred  that  any  rent  was  paid  to  the 
landlord ;  and  further,  in  respect  of  the  findings  contained  in 
the  interlocutor  of  the  Sheriff- substitute,  of  5th  December  1843, 
repels  the  reasons  of  advocation,  remits  simpliciter  to  the  She- 
riff, and  decerns :  Finds  the  advocator  liable  in  expenses ;  al-  ' 
lows  an  account  thereof  to  be  given  in,  and  when  lodged,  remits 
to  the  auditor,  to  tax  the  same  and  report" 

Laing  reclaimed.     At  advising, 

Lord  Jtutice-  General — ^The  chief  point  in  this  case  is,  whether 
the  occupancy  of  Laing  was  on  an  assignation  or  on  a  sub-lease. 
I  have  come  to  be  of  opinion  that  it  was  occupancy  on  an  assig- 
nation— an  assignation  rebus  ^ms  et/actis,  I  think  Laing  has, 
by  his  conduct  throughout,  raised  that  construction  of  the  mat- 
ter. There  is  indeed  nothing  to  indicate  that  this  party  was 
a  sub<tenant.  Halley  agreed  that  Laing  should  take  his  place 
as  tenant.  He  accordingly  cedes  possession  to  Laing,  who  for  two 
years  pays  the  rent  of  the  warehouse ;  and  after  those  two  years 
we  find  goods  of  his  remaining  on  the  premises,  and  then  it  ap- 
pears, from  Laing's  own  deposition,  that  he  is  in  possession  of 
the  keys  after  this  very  action  has  been  raised.  In  the  whole 
circumstances,  I  think  the  Lord  Ordinary  is  right,  and  that  bif 
Lordship's  intenocutor  ought  to  be  adhered  to. 


Lord  Matletnzk,—!  agree  with  your  Lorddi^  Tbs  aQcgi^ 
tion  that  this  partv  had  not  possession  daring  1841  ind  IStf 
won*t  do.    He  had  goods  on  the  premises  during  a  cooadenbb 

girt  of  the  year  1841,  and  he  had  the  keys  during  the  jev  1842. 
ut  he  says  he  is  sub-tenant,  and  cannot  be  fcnroed  to  pqr  tbe 
rent  to  the  landlord,  but  is  only  bound  to  aoooonttotheorpiil 
tenants.  The  evidence,  however,  goes  to  shew,  w^  that  thm 
was  here  a  sub-lease,  but,  on  the  other  hand,  that  there  vu  a 
assignation.  There  was  no  reason  or  motive  fw  a  nb-kue, 
and  there  seems  to  be  no  sufficient  evidence  of  it.  Tlie  teout, 
Halley,  ceded  possession  to  M.  and  J.  Berrie— the  defeodo'i 
authors.  It  does  appear  that  in  November  1838  he  reoaved  i 
small  sum  of  money  from  them,  on  what  footing  be  doei  not 
seem  to  recollect,  nor  whether  it  was  as  landlord  of  a  sab-teoaoi 
It  would  appear  that  for  some  time  he  had  let  one  pirttftkt 
warehouse  to  the  Berries,  and  another  part  to  a  penoo  ciQtd 
Ritchie.  But  then,  whatever  doubt  this  might  be  tbongfat  to 
raise  is  entirely  dispelled  by  the  payments  which  LuDg-tbe 
sub- tenant  as  he  calls  himself— made  over  and  over  again  to  the 
pursuers,  and  by  the  receipts  which  he  took  flrom  them,  invhidi 
nothing  is  said  about  a  subset.  It  is  true  that  in  the  Roepd 
reference  is  inade  to  the  lease  to  Hall^ ;  but  that  is  aaiotei- 
gible  on  the  footing  of  this  being  an  assignation  as  of  its  beicst 
sub-lease,  because  in  either  case  it  merely  fixed  theamomtrf 
rent,  &c.  That  a  claim  was  made  on  Halley  in  the  end  of  168 
is  not  indicative  (^  a  sub-lease ; — ^it  is  easily  explained  bj  thekt 
that  this  was  an  assignation. 

Lord  FullertoTu — I  am  of  the  same  opinion. 

Lord  Jeff/e//, — I  concur.  When  a  divided  possession  vis  a- 
during,  which  was  the  case  for  a  short  time,  then  perhap  tbei 
existed  something  of  the  nature  of  a  sub-lease.  Bat  with  it- 
gard  to  the  rents  sued  for,  there  is  all  the  evidence  that  can  bt 
necessary  to  shew  that  the  case  was  one  of  assignatioI^  aod  dat 
there  was  no  sub-tenancy. 

The  Court  accordingly  adk&red  to  the  interiocutorrf 
the  Lord  Ordinary,  with  additional  expenses. 

Lord  Ordinary^  Robertson. — For  MortorCf  Trustees^  SoCoft*- 
General  (Anderson),  Cowan ;  Wm.  Miller,  S.S.C.,  ^9^'^^ 
Laing,  Rutherfurd,  Cook;  Lockhart,  Hunter  and  Whitd«i 
W.S.,  -dyente.— N.  CferiL— [J.C] 

Ut  March  1845. 
Secokd  DrvisiON. — (F.L.M.H.) 
No.  134. — ^Mrs  Roberton  or  Duke,  Pwrsyur^  t. 
William  Duke,  Defender, 
Jurisdiction— Husband  and  Wife— Divorce— Adherencfr-T^ 
cumstances  in  which  the  Court  dismissed  an  action  of  odkeTtv" 
brought  by  a  wotnan  resident  m  this  country  against  her  ks^ 
who  was  domiciled  in  Spain, 
Husband  and  Wife— Divorce— Desertion — Opinion,  Diwajf 
desertion  should  not  be  granted  on  proof  of  absence  mff^  ^ 
without  proof  of  wilful  desertion. 

Mrs  Duke  brought  an  action  of  adherence  agaio^  |^ 
defender,  her  husband,  designed  as  "  presently  rcadflf 
in  Alicante,  Spain."  The  summons  narrated  that  she  ^ 
been  lawfully  married  to  him  in  Gla^ow,  on  16th  Hit 
1831;  that  she  had  thereafter  proceeded  with  him  » 
Spain,  where  they  had  resided  together  till  June  183<' 
when  she  was  brought  to  Belfast  by  the  defends,  ^ 
there  left  by  him  to  proceed  to  visit  her  relations « 
Glasgow ;  that  the  defender  had  returned  to  Spain?  aui 
since  1837,  had  refused  to  live  and  cohabit  with^ 
pursuer ;  and  it  concluded  that  the  pursuer  and  defeJ* 
der  should  be  declared  to  be  lawfully  married  persofiN 
and  that  the  defender  should  be  decerned  to  adhere  ^ 
the  pursuer. 

No  appearance  was  made  for  the  defender.  C^^^ 
letters  holograph  of  the  defender  were  put  into  pw^ 
referring  to  certain  "  unpleasant  circumstances*  that  W 
occurred  between  them  in  1887,  and  declinii^  i^ 
to  live  with  the  pursuer  "  under  any  drcnmstiw* 
Copies  of  the  summons  had  been  sent  <mt  to  U»  "^ 
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Spain,  for  the  purpose  of  bis  returning  them  with  a 
certificate  of  execution.  A  holograph  document  by  him, 
dated  1st  June  1844,  was  put  into  process,  stating  that 
be  did  not  return  them,  as  he  declined  the  jurisdiction 
of  the  Court,  and  that  there  was  not  the  most  distant 
chance  of  his  ever  again  being  resident  in  Scotland. 

A  proof  was  led,  chiefly  as  to  the  marriage  and  the 
wilful  desertion,  and  a  minute  was  lodged  referring 
thereto,  and  arguing  that  the  Court  had  jurisdiction, 
the  locus  contractus  et  delicti  both  being  in  this  country. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  the  accompanying  note  : 

"  8rt  February  1845.— The  Lord  Ordhiary,  in  respect  of  the 
minute  on  the  question  of  jurisdiction  being  now  flnaliy  ad- 
justed, appoihts  the  same,  together  with  the  proof  and  produc- 
tions founded  on,  to  be  boxed  to  the  Lords  of  the  Second 
Dirision  of  the  Court,  and  grants  warrant  to  enrol  accordingly. 
"  Note. — The  Lord  Ordinary  feels  it  his  duty  to  report  this 
undefended  action  of  adherence  to  the  Court,  as  a  rcry  im- 
portant question  of  jurisdiction  arises.    The  parties  were  mar- 
ried in  Scotland  in  May  1831.    It  does  not  appear  that  the 
defender  was  either  a  native  of  or  carrying  on  any  business  in 
this  country.    Soon  after  the  marriage,  the  parties  went  to 
Alicante,  in  Spain,  where  he  resided,  and  where  he  continued  to 
live  with  little  intermission.    He  never  appears  to  have  re- 
turned to  Scotland,  and  his  wife  lived  with  him  at  Alicante  for 
some  years.    In  1837,  he  was  with  his  wife  at  Belfast,  where 
they  psurted,  she  having  on  tliis  occasion  come  to  Scotland.    In 
1840  he  was  in  London,  whither  she  went  to  meet  him ;  but  he 
declined  having  any  intercourse  with  her,  and  returned  to  Ali- 
cante, where  he  is  still  resident.    It  seems  distinctly  proved 
that  he  has  deserted  his  wife,  and  will  not  receive  her  into  &- 
mily  with  him ;  so  that  if  there  was  clear  jurisdiction  against  the 
defender  decree  of  adherence  would  be  pronounced.    But  the 
Lord  Ordinary  has  great  difficulty  in  sustaining  the  jurisdiction. 
'*JSe  called  on  the  pursuer  to  establish,  if  she  could,  that 
the  defender  was  a  Scotsman.    But  this  she  has  failed  to  do,  so 
that  there  is  not  even  the  circumstance  of  the /orum  originis  in 
her  fkvour.    Neither  does  it  appear  that,  at  the  date  of  the 
marriage,  the  defender  was  domiciled  in  this  country,  and  his 
only  place  of  residence  was  in  Spain.    He  never  appears  to  have 
haa  a  home  elsewhere.    To  Alicante,  as  to  the  domicile  of  the 
marriage,  the  parties  repaired,  where  the  defender  has,  with 
little  exception,  been  resident  ever  since ;  and  certainly  nothing 
has  occurred  to  give  him  a  domicile  in  this  country.    He  has 
been  cited  as  fhrth  of  the  kingdom ;  and  although  the  proceed- 
ings have  been  intimated  to  him,  he  has  made  no  appearance, 
and  his  only  answer,  as  appears  by  the  letters  produced,  is,  that 
this  Court  has  no  jurisdiction  over  him.    The  Lord  Ordinary  it 
strongly  impressed  with  the  opinion  that  this  view  is  correct ; 
and  that  however  cruelly  the  pursuer  may  have  been  treated, 
this  Court  can  give  no  redress.    She  in  truth  married  a  domi* 
clUdforeigner,  idio  is  not  liable  to  answer  in  a  Scots  Court  merely 
because  the  nuurriage  was  contracted  here.    Neither  can  the 
Liord   Ordinary  go  into  the  notion  of  pronouncing  decree  in 
absence,  valeat  quantum,  and  leaving  the  rights  of  parties  to  be 
afterwards  at^ustcd.    The  Court,  in  all  such  cases,  should  be 
satisfied  that  the  jurisdiction  is  dear ;  and  as  guardians  of  the 
law,  |n*eyent,  as  far  as  possible,  any  incompetent  and  ineffectual 
judgrnent  from  going  forth  in  questions  of  status.    The  decree 
of  adherence  is  in  all  probability  to  be  followed  by  action  and 
decree  of  divorce ;  and  those  decrees  proceeding  in  absence 
might,  if  there  be  an  essential  nullity  from  defect  of  jurisdiction, 
be  set  aside  by  tiie  defender  at  any  time,  and  perhaps  after  a 
second  marriage  hod  been  contracted.    The  Lord  Ordinary, 
therefore,  if  called  on  to  pronounce  judgment,  would  have  dis- 
missed the  action ;  but  in  a  matter  of  this  kind,  and  in  an  unde- 
fended cause,  he  thinks  the  course  of  reporting  to  the  Court 
more  suitable." 

At  advising, 

Lord  Justice-CUrL — ^I  think  wo  have  no  jurisdiction  here.  1. 
[  think  we  have  no  jurisdiction  against  this  individual.  Inde- 
pendent of  the  special  nature  of  the  action.  He  happens  to  come 
:o  Scotland — he  has  no  animus  remanendl,  but  marries,  and  im- 
nediatflly  removes  to  Spain,  where  he  has  resided  ever  since, 
rithf  I  think,  only  two  exceptions,  once  when  he  was  in  London 


for  a  few  days,  and  the  other  when  he  came  to  Belflsist,  where  bo 
separated  from  the  pursuer.  On  leaving  her  at  Belfast,  he  im- 
mediately returns  to  Spain,  where  he  is  now  domiciled.  Though 
the  action  has  been  intimated  to  him  personally,  he  declines  the 
jurisdiction  of  the  Court.  Nor  have  we  any  thmg  here  on  whidi 
to  foimd  jurisdiction  to  any  effect  against  him.  There  is  no  pro- 
perty of  his  in  Scotland — there  are  no  provisions  on  the  pursuer 
seci^ed  in  Scotland.  2.  I  think,  looking  to  the  special  nature 
of  this  action — an  action  of  adherence— ^we  have  no  jurisdiction. 
A  wife  choosing  to  make  her  domicile  in  Scotland  will  not  make 
her  husband's  domicile  there.  Though  the  wife's  domicile  fol- 
lows the  husband's,  I  never  yet  heard  it  asserted  that  the  hus- 
band's follows  that  of  the  wife.  Nor  will  the  nature  of  the  ac- 
tion make  a  domicile.  The  act  1573,  c.  1,  which  is  the  founda- 
tion of  the  action  of  adherence,  clearly  points  to  the  parties 
being  in  this  country.  The  statute  (urects  that  the  bishop, 
whose  jurisdiction  is  now  transferred  to  the  presbytery,  shall 
*'  direct  charges  to  the  minister  of  that  parochin  quhair  the 
offender  remaines,  or  in  case  there  be  nane,  or  that  the  minister 
will  not  execute,  to  the  minister  of  the  next  ac[jacent  kirk 
theirto,  quha  sail  proceede  against  the  said  offender  with  public 
admonitions,  and  gif  they  be  contemned,  to  the  sentence  of  ex- 
oonmiunication,"  which  is  then  declared  to  be  a  sufficient  ground 
for  divorce.  In  this  whole  procedure  it  is  clearly  intended  that  the 
parties  shall  be  resident  in  Scotland.  It  makes  provision  for  ad- 
monitions and  communings.  Erskine  (i.  6, 44,)  accordingly  states, 
that  **  the  only  persons  who  can  be  sued  in  the  process  for  adher- 
ence are  such  as  continue  within  the  kingdom,  for  these  alone  are 
capable  of  receiving  admonition  from  the  church,  and  of  incur- 
ring, through  their  wilful  obstinacy,  the  censure  of  excommunica- 
tion ;"  and  he  states,  that  if  a  party  remains  abroad  ftt)m  a  deliber- 
ate purpose  of  abandoning  the  ooi^jugal  relation,  action  might 
perhaps  be  sustained  against  him ;  but  it  does  not  appear  that  the 
defender  here  remains  abroad  for  that  ptui>08e.  Spain  was  the  do- 
micile to  which  the  parties  repaired  on  their  marriage,  and  it  is 
the  defender's  home.  It  does  not  appear  that  he  is  a  Scotsman, 
and  he  states  that  he  never  intends  to  be  in  Scotland  again. 
I  give  no  opinion  on  the  case  of  a  foreigner  coming  to  Scot- 
land for  the  purpose  of  getting  a  divorce.  The  case  of  Walker, 
7th  December  1844,  is  different  from  this;  and  I  observe  that 
Lords  Fullerton  and  Jeffirey  had  considerable  doubt  in  that  case. 
Lord  Medwyn. — I  am  entirely  of  the  same  opinion.  The  ac- 
tion of  adherence  is  only  preliminary  to  that  of  divorce.  It  does 
not  appear  how  long  the  defender  was  in  Scotland  before  he 
mamed  the  lady ;  it  is  not  a  Scottish  marriage,  but  a  Spanish 
marriage  celebrated  in  this  country.  Accordingly,  fix>m  1831 
till  1837,  they  remain  in  Spain.  It  does  not  appear  that 
the  defender  was  ever  in  Scotland  again.  He  was  in  Lon- 
don and  in  Ireland  for  a  short  time,  but  he  is  still  resident  in 
Spain.  I  don't  see  how  this  Spanish  wife  can  obtain  a  divorce  in 
this  conntry.  The  action  is  a  veir  peculiar  one.  Previons  to 
the  Reformation  there  was  no  such  thing  as  divorce.  It  was 
introduced  by  our  reformers,  and  they  make  particular  regula- 
tions on  the  subject,  all  on  the  supposition  that  the  parties  are 
resident  in  this  country.  I  am  afraid  if  this  lady  can  have  any 
redress  she  must  seek  it  in  the  Spanish  courts. 

Lord  Moncreijf. — I  am  of  opinion,  with  your  Lordships,  that 
we  have  no  jurisdiction ;  and  I  have  a  very  clear  opinion  on  the 
point.  Though  the  parties  are  married  in  Scotland,  this  gentle- 
man was  in  Spain  before  that ;  they  proceed  thither  after  the 
marriage,  and  after  bringing  this  lady  to  Belfast,  he  immediately 
returns  again  to  Spain.  He  is  a  domiciled  Spaniard.  I  don  t 
confine  myself  to  the  statute  1573 ;  for,  suppose  a  party  domi- 
ciled here,  and  leaving  the  country,  for  the  purpose  of  deserting 
his  wife,  I  have  no  idea  that  there  would  be  no  redress.  In 
Pirie's  case  both  parties  had  been  domiciled  in  Scotland. 

Lord  Cockbum. — I  am  of  the  same  opinion ;  and  I  confine  my- 
self to  the  facts  of  this  case.  I  give  no  opinion  as  to  an  action 
against  a  husband  leaving  this  countiy.  In  the  Outer-House, 
I  am  sure  many  divorces  are  granted  without  any  proof  of  wilfiil 
desertion.  Divorces  are  so  easily  had  in  Scotland,  that  while 
in  one  year  only  six  are  granted  m  England  and  eleven  in  Ire- 
land, we  have  no  fewer  than  one  hundred  and  sixty  in  Scotland. 
I  think  some  remedy  may  require  to  be  applied  by  the  Court  or 
by  parliament. 

L(n^  Justke-Clerk.— There  must  be  some  misunderstanding. 
The  doubt  is  raised  by  Erskine  whether  a  divorce  would  be  com- 
petent in  such  a  case,  but  still  proof  would  be  necessary  that  the^ 
desertion  wM  wilftiL  If  the  pi«ctice  be,  a«  Lord  Cockbum  say s,^ 


that  diTorcuea  &re  granted  wtthont  proof  of  fitful  ileiiertloii,  I 
ahouJd  like  to  bog  such  an  mtcrlocntor  9ubmittt?ct  to  reiriew. 

Lord  Afoncreiff. — While  in  tho  Oiiter-Hoiwe,  I  never  granted 
a  divorce  without  flpeinj;  proof  of  wilful  descrtiOD* 

Jjord  Coaktiurru — There  maj  always  be  proof  of  the  pttli^  bc^ 
ing  abwnt.  but  not  of  wilful  deeertion. 

Lord  Justice'  CUrk. — If  divoit^a  are  at  present  granted  simplj 
OQ  abseoe^i  and  ^thout  proof  of  urilfal  deaertiou,  this  eonvcrAa" 
tion  ma^  be  very  useful. 

The  Court  dismmed  the  action. 

Authoritlea.— Walker,  7th  Dec,  1844  ;  Scot.  Jut.  toL  sviL 
p.  87.  Dow^nie,  ISth  Nov,  1937.  Pine  t\  Lunan,  8  th  March 
1796 ;  M.  4554, 

Lord    Ordinary^    Robertson- — Act.    IngUi,   Bonfte;    Willaun 


1st  March  1845. 

Secotto  DiTTsiasr.^F,L.M,H.) 

No.  135. — Mrs  Mackenzie  or  Beato,  Petkhn&r^  v. 

Peter  Clark  Gibson,  Ue^^pontkuL 

^Toceas— Curator  Bonli — Act  of  Sederunt  13th  February  1730 
—  The  Cmtrt  remolded  a  cum  tor  bonis  tcho  had  not  lud^fid  cmift 
ofhU  accounts  ivith  the  (tkrk  of  Court  ia  ttnttu/  ofilie  act  oj  se- 
dtruni  1 3 (A  Febmari/  1 730. 

Sequel  of  csi5e  reported  anU.  pp.  144  and  198. 
The  respondeot  admitted  he  had  not  complied  with 
the  aet  of  sederunt  13tb  February  1730,  and  stated  that 
he  had  not  been  aware  of  the  existence  of  the  act ;  and 
that  5f  he  liad  known  of  it,  he  would  have  strictly  com- 
plied with  ilB  provisions.  He  submitted  a  long  state- 
ment of  his  accounts,  and  had  no  objectioua  to  tbelr 
being  audited.  At  the  same  time  he  tendered  his  re- 
signation of  the  office. 

Lord  Justice- CkrL — I  am  afraid  we  must  reraoFo. 

Lord  CocA-^itrn,— The  act  of  sederunt  has  not  been  complied 
with. 

Lord  Moncr/iij:—Thw  gentleman  has  got  into  dLfflculty  from 
jgnorauee  of  the  act,  and  firom  over  conMcnco  ia  those  he  vraa 
deatlng  with. 

LQrd  M^w^n.—UG  la  married  to  a  daughter  of  Mr»  Mac- 
kenzie'a.  He  has  conducted  himself  with  great  propriety  to  t\m 
famUy.    I  think  it  a  ikir  case  for  a  compromise. 

The  Court  pronounced  the  following  interlocutor : 
**  In  rt^pect  tluit  the  reipcmdcnt  has  failed  to  comply  with 
the  act  of  aederunt  in  loUj^mg  hi  a  accounta^Kt*move  him  from 
the  office  of  curator  bonis  for  Mra  Mackenzie,  and  appoint  Mr 
Andrew  Beath  to  sold  office,  and  decern  ;  he  always,  before  ex- 
tract, flodiDg  caution  in  tenns  of  the  act  of  sedenmt ;  and  remit 
to  the  junior  Lord  Ordinary  to  esamine  the  resiK>ndent*s  ac- 
counts and  report/* 

Act.  Cook  ;  Dundfts  and  Jamieaoni  W3n  Agents.  —  Ait, 
Rutherfunl,  Marshall  j  John  GUmour,  Ag^U^T.  CUrk.— 
[F.L.M.HO  ^ 


4th  March  1845. 

FjnsT  DiviBioN,— (J.C.) 

Ho,  136.-— ^Tames  Taterson  and  others,  Stispind^s^  v. 

Alexander  Beattte  and  others,  Respandenta, 

Totcrdict— Bury  ing^Ground—Mcmumcnt— Cenotaph— Contract 
"  Corpora  ti  on —Ti  1 1  e — DumniiPs—  Thf  rnhxcrthftif  to  a  m  om- 
m^^At  to  the  **  ScottUh  Folitkai  Martf/rs^"  who  had  h^fn  conricted 
ff  and  tmn^jrffd  for  sedition  in  1795*4,  p^rekmed  ft  jx/itton  of 
the  Old  Cfdtatf  Btirt/iuif^G rounds  helontfintj  to  the  Intonmrattd 
Tratits  of  Cuitort,  for  the  purpose  ofet€Ctint^  the  propQued  moun- 
mtta  thrreon.  This  ifroand  had  been  Jioid  bt/  the  mcQriJoration  6e- 
rtCcen  stvttif^  and  eiffhtj^  ^mrA  prmioHsl^,  to  a pcrmn caUal 7/efl- 
^ermn^  who  nn-^r  ti^ok  pos3titxiuti^  nnd  whose  name  had  Aeew  ^ttufik 
^tht  rti^rd  q/\pn^rit!tury  mort  than  thirty  ^enn  tt^^  afier 


whkh  the  incorporation  kad  encted  a  tool-^«tm  ^  At  ra4 
whirh  had  stood  therefor  manif  fmr$.  A  nota  t^mtpmamwd 
intf^rdict  apaimt  tite  erection  of  the  proposed  miamaM  «mb^ 
wcnted at  the  inttiince  of  ctfktin  mernlten  O^brmiNf  «  mmn^ 
naritif)  oftk^  incorporation,  and  of  certain  propri^iBit  ^fhse^ 
pirtrts  tnihin  tke  bmrifim-wc^f*<i-  Tlte  note  of  summM  oUm 
terdict  rtfustd ;  and  helJ^  I .  Tltat  the  fact^  that  wt  pmsm  k  If 
corim^inm'i^td  6y  thr.  monmnfnX  had  been  found gi^iitif  <^  tad kd 
boett  punished  for  sedittoji^  were  notsH0,cwenf^ratndfforh^iHit^ 
ir^  As  enction  of  ths  monummt  X.  T%at  a  mmr^  ^Ikt^ 
eorptfration  could  not  insist  for  JumiuKut  muf  h^er^  OfkA 
proceedings  to  follow  upon  a  sale  already  made  hf  dtt  inesfptft^ 
tion^  on  Oie  ground  ofpossiUe  chiios  tif  damage  %  Bemndi 
heirs* 

Subseriptions  were  collected  for  the  purpose  of  elid- 
ing a  monument  to  the  mem(>ry  of  ^*  the  Miit I)  f^  ta  Poli* 
ticid  Reform  in  Scotland  in  1793-4,"  vk,*  Thomas  Miiir, 
Thom;ia  Fyshe  Palmefj  William  Skirving,  Josej^h  to 
ndd,  and  ilaunee  Mai-gurot*  Mr  William  Taif,  h&k- 
seller,  Edinburgh,  the  tre^iaurer  to  the  committee  of  sqIk 
Bcrihers,  in  July  1844,  entered  into  a  negotiation  airJitlt 
buri'iug- ground  committee  of  the  Incorporarcd  Tmib 
of  Calton,  for  purchasing  ground  froia  them  fdt  tit 
erection  of  the  proposed  monument ;  and  the  kry* 
ing-ground  committee  finally  agi*ced  to  sell  to  the  «^ 
pcribera  to  the  monument  that  jnece  of  the  Old  Bmy^ 
ing- Ground  of  Calton  meaaiinng  twelve  feel  fwtt 
north  to  south,  and  twel  ve  ft^et  from  east  to  v,  ist.  yiJ 
bounded  aa  described  in  the  minutes  of  the  > 
for  the  mm  of  £33,  12 s, — £5  being  al.^  p^. .  -;  — 
Tait  to  enable  the  incorpc»ration  to  defniy  llie  ex^tim 
of  tiiking  down  and  rebuilding  the  tool-botiR*  Wf 
sU^nding  on  the  said  piece  of  ground.  The  grounl 
was  accordingly  bought  on  tliese  temLs  conlonatw 
receipt  by  the  convener  and  treasurer  of  the  CaltP 
Trader  in  Mr  Tait*d  favourj  dated  18th  July  W 
wherein  it  is 

"  d(?chire<i  that  the  Miid  cotnmittw  are  to  be  at  liberty  10  ui* 
tiie  propo.<(eil  monument  on  the  ^d  pi«ice  of  i:mutt4  tinA  ^ 
they  are  not  to  bt-  at  liberty  to  ctnivcrt  the  same  to  anj  ffl^ 
use  or  purpose?  whatt^vyr,  jiiVl  that  in  the  eujoytaeat  of  t^«il 
they  an*  to  be  subject  to  the  usoal  regulations  imido  or  l**  *■ 
made  for  the  maufigieiuent  of  tho  buryiug-g round  i  Funl"t'^^  ^ 
while  tlwi  incorporation  will  give  evury  faolity  towania  ^ 
erection,  the  committee  are  to  repair  any  dama^  wliidi  (Mf 
be  done  either  to  the  u^alk  or  groumi  in  course'  of  th.  ir  ■!«'-• 
tions  ;  and  finally,  that  if  a  formal  disporfiiiMn,  or  aii  v 
convc^ymg  the  piece  of  ground^  shall  be  rt^utrod  ■ 
chaaera,  the  name  aluiU  be  prepared,  at  their  i»jcpiiiA!,  tj  ^ 
clerk  of  the  iucorporationf  and  ehuU  i^ont^n  thij  daiMi  ^ 
limitations  above  siiecifiedj  and  no  other.'* 

At  a  meeting  of  the  managers  of  IncorporaiedlViii 
of  Cakon,  held  on  the  l^i'dh  July  1844,  the  niiauierf 
the  burying-groiind  committee  was  read 

"and  approved  of,  Hcasri  Patersofi  and  Foggo  dliieiiUfl^  j 
tho  jpround  that  it  was  k-yond  the  t>owcr  of  the  burying  ji^ 
committ^  to  sell  any  ix>rtk>ii  uf  Um*  muue  tW  othev  P^f^ 
than  that  of  buryiug  tliy  drLul,  without  lUv  previous  moOJi** 
the  maiuigen^'' 

A  general  meeting  of  the  Incorporataj  Tradtff  # 
Calton  wiis  held  on  the  1st  August  1844,  wlieo  # 
minute  of  the  burying-ground  committee  of  lilk  J^f 
preceding  having  been  read^ 


*'  it  was  moved  by  Mr  Paterson  not  to  sanctjon  the  ^ — 
as  to  the  Political  Martyra*  Monument^  in  r*.'*p«^  '^.t! 
burying-groand  comnnticc  were  not  entitled  t 
other  purpoik!^  than  burying'i^>uii4t  ~<3'be  it 


bciiu  st*condefi,  feU  to  i%i{mt^^^^'^ 


1845.J 


IN  THE  COURT  OF  SESSION,  &c. 


5t77 


Part  of  the  Old  Calton  Burying-Ground  had  origi- 
nallj  belonged  to  and  had  been  acquired  bj  the  In- 
corporated Trades  of  Calton  from  Lord  Balmerino. 
The  rest  of  it,  including,  as  the  burying-ground  com- 
mittee alleged,  the  ground  sold  to  the  subscribers  to 
the  monument,  had  been  acquired  many  years  ago  from 
the  city  of  Edinburgh.  The  regulations  of  the  trades 
for  the  management  of  the  burying-ground  provide, 
Uiat  the  "  burying-ground  committee"  should  consist  of 
five  members,  the  powers  of  management  of  that  com- 
mittee being  restricted  by  the  following  regtdiition : 

''It  shall  not  be  lawful  for  the  said  convener,  treasurer,  key- 
raasten,  or  managers,  to  grant  any  tack  of  the  incorporation 
property  for  a  longer  space  than  two  years,  without  the  appro- 
ratioo  of  the  incorporation  at  large,  reserving  to  the  managers 
the  power  to  sell  burying-ground  as  usuaL" 

In  August  1844,  an  announcement  having  been  issued 
that  the  foundation-stone  of  the  proposed  monument 
should  be  publicly  laid,  a  note  of  suspension  and 
interdict,  at  the  instance  of  Alexander  Blackwood  and 
others,  Blackwood's  trustees,  Robert  Reid  of  Low- 
wood,  Andrew  Stone,  W.S.,  Hugh  Blair,  W.S.,  John 
Elder,  W.S.,  John  Scott,  W.S.,  and  Thomas  Brown 
Ferrie,  W.S.,  was  presented  against  the  Incorporated 
Trades  of  Calton  and  the  subscribers  to  the  monument, 
concluding  for  interdict  against  the  laying  of  the  foun- 
dadon-stone,  the  erection  of  the  monument,  &c.,  and 
proceeding  upon  grounds  substantially  the  same  with 
those  on  whiich  the  present  note  of  suspension  and  in- 
terdict is  founded,  with  the  exception  to  be  immediately 
noticed. 

The  Lord  Murray,  Ordinary  on  the  bills,  pronounced 
the  following  interlocutor,  with  the  accompanying  note : 

"2\8t  August  1844. — ^The  Lord  Ordinary  having  considered 
thlg  note  of  suspension  and  interdict,  and  having  heard  counsel 
in  support  thereof,  reftises  the  note. 

"  A  ote. — It  appears  to  the  Lord  Ordinary  that  the  complainers 
haro  no  sufficient  title  or  interest  to  apply  for  an  interdict 
against  lading  the  foundation-stone  in  question ;  he,  however, 
considers  it  open  to  them  to  present  any  application  they  shall 
think  fit,  if  they  shall  be  able  to  shew  that  the  monument  which 
is  to  be  erected  will  be  contrary  to  the  regulations  established 
in  the  burying-ground  in  question." 

No  farther  proceedings  were  taken  in  this  suspen- 
sion. The  foundation-stone  of  the  monument  had 
been  laid,  and  the  erection  was  about  to  be  proceeded 
with,  when  the  present  note  of  suspension  and  interdict 
was  presented  at  the  instance  of  James  Paterson,  mer- 
chant, James  Macpherson,  architect,  Lewis  Alexander 
Wallace,  architect,  Charles  M^Gibbon,  builder,  all  of 
Edinburgh ;  Robert  Reid  of  Lowood,  John  Elder, 
W.S.,  John  Scott,  W.S.,  and  of  Alexander  Blackwood 
and  Robert  Blackwood,  booksellers  in  Edinburgh,  and 
others,  trustees  of  the  late  William  Blackwood,  against 
Alexander  Beattie  and  others,  the  managers  and  mem- 
bers of  the  Incorporated  Trades  of  Calton,  and  William 
Tait  and  others,  constituting  the  committee  for  erecting 
the  proposed  monument,  and  against  Smith  and  Wat- 
son, builders  in  Leith,  the  contractors  for  the  erection 
of  the  monument  TTie  note  of  suspension  and  inter- 
dict condaded  for  interdict  agidnst  the  said  Incorpo- 
rated Trades  or  their  officer-bearers, 

**  tiroiB  executing  any  disposition  in  fiivour  of,  or  giring  any  li- 
oense  or  right  to,  the  said  William  Tait,  or  other  members  of 
the  eommiUeeor  subscribers  for  erecting  a  memorial,  testimo- 
nial  or  monument,  to  the  memory  of  Thomas  Muir,  Thomas 
Fyshe  Pakmer,  William  Skurring,  Joseph  Gerrald  and  Maurice 


Margarot,  to  erect  any  such  memorial,  testimonial,  or  monu- 
ment, within  the  Old  Calton  Burying-Ground  of  Edinburgli,  or 
to  give  access  to  the  parties  engaged  in  the  construction  of  such 
monument,  and  to  interdict,  prohibit  and  discharge  the  said 
William  Tait,  treasurer  foresaid,  and  as  representing  or  acting 
for  the  said  committee  or  subscribers  foresaid,  and  aUo  the  said 
members  of  committee  and  subscribers  themselves,  as  also  the 
said  contractors  for  the  work,  if  such  there  be,  from  erecting  or 
assisting  in  the  erection  of  the  said  memorial,  testimonial  or 
monument,  within  the  burying-ground  aforesaid." 

The  suspenders,  Messrs  Paterson,  Macpherson,  Wal- 
lace and  M*Gibbon,  were  members  of  the  Incorporated 
Trades  of  Calton,  and  Mr  Paterson  is  one  of  the  mana* 
gers  of  that  incorporation,  and  the  person  who  objected 
at  the  meetings  of  the  managers  and  of  the  members  of 
the  trades  to  the  sale  of  ground  for  the  monument  in 
question ;  and  the  whole  of  the  suspenders  averred  that 
they  were  proprietors  of  burying-ground,  or  have  bury- 
ing-places  in  the  said  Old  Calton  Burjring-Ground,  and 
their  families  and  relatives  are  buried  there.  Thb  the 
respondents  admitted,  except  as  to  Messrs  Macpherson 
and  M'Gibbon. 

The  suspension  was  founded  on  a  statement  that  the 
piece  of  ground  sold  to  the  subscribers  to  the  monu- 
ment had  been  previously  sold  by  the  incorporation 
to  David  Henderson,  architect,  in  the  year  1776, 
for  burying-ground,  in  the  usual  manner,  and  had 
never  been  reconveyed  or  renounced,  and  that  the 
grant  of  it  of  new,  and  the  erection  of  the  proposed 
monument  by  other  parties  was  thus  illegal  and  irr^ular, 
and  calculated  to  involve  the  incorporation  in  claims  of 
damages.  This  statement  had  not  been  made  in  the 
previous  note  of  suspension  and  interdict.  The  sus- 
penders farther  stated  that  the  Old  Calton  Burying- 
Ground  had  been  set  apart  for  a  place  of  sepulture,  and 
had  never  been  otherwise  used ;  that  it  was  as  portions  of 
a  burying-ground  or  graveyard  that  the  suspenders  and 
their  predecessors  had  acquired  their  respective  places 
of  burial ;  that  it  was  accordingly  seldom  visited  except 
by  the  friends  and  relations  of  persons  interred  there, 
and  that  it  was  upon  an  implied  guarantee  by  the  in- 
corporation that  the  Old  CsJton  Burying-Ground  was 
to  be  used  as  a  burying-ground,  and  for  no  other  pur- 
pose, that  the  suspenders  or  their  authors  had  acquired 
their  respective  burying-places ;  that  accordingly  the 
Old  Calton  Burying-Ground  had  hitherto  been  used  ex- 
clusively for  sepulchral  purposes,  and  that  the  sale  to 
the  subscribers  to  the  monument  was  the  first  infraction 
of  the  general  rule ;  that  considering  the  character  of 
the  place,  the  erection  of  the  monument  therein  was 
most  objectionable,  as  it  was  an  erection  not  properly 
to  the  memory  of  men  as  dead  men,  by  their  friends 
and  relatives--for  the  majority  of  the  so-called  martyrs 
were  not  Scotch  nor  resident  in  Edinburgh,  and  none 
of  them,  through  their  families  or  otherwise,  had  any 
connection  witii  the  Calton  Burying-Ground — ^but  to 
persons  convicted  of  the  crime  of  sedition  by  the  una- 
nimous voice  of  the  juries  who  tried  them,  and  with  the 
approbation  of  the  Court,  as  appears  from  the  Records 
of  Justiciary,  and  that  the  object  of  the  monument 
was  to  testify  approval  of  the  crimes  for  which  the 
martyrs  had  been  punished,  and  was  purely  a  politi- 
cal demonstration,  offensive  to  the  feelings  of  many 
persons,  and  among  others  to  the  feelings  of  most  of 
the  complainei'39,  who  could  only  regard  the  individuals 
referred  to  as  having  been  legally  convicted  of  crimes 


against  the  ]awa  of  their  country,  and  properly  punished 
fur  those  crimes.  The  consequence  of  ibia  erection  the 
suspenders  averred  would  be  to  deprive  the  burying- 
ground  of  its  quiet  sepulchiul  character,  and  to  make 
it  the  constant  resort  of  persons  holding  the  particular 
political  sentiments  connected  with  the  proposed  moQu- 
ment. 

It  was  fiirther  added^  that  the  transaction  was  ir- 
regular and  ultt'u  vires  of  the  burying-^ound  commit- 
tee, aa  well  m  in  breach  of  the  agrt^ement,  express  or 
implied,  under  which  the  incorporation  had  acquired 
tlie  groundj  and  under  which  the  suspenders  had  ac- 
quired their  respective  portions  thereofj  and  contrary 
to  the  reguhitions  estahlidbed  and  hitherto  acted  ypon  in 
regard  to  its  use. 

The  suspenders,  Paterson  and  Itlacpberson,  waiving 
all  expression  of  political  opinion,  limited  the  grounds 
of  their  objection  to  the  proposed  monument  to  the 
prior  grant  to  Henderson ; — the  alleged  irregularity 
and  incom latency  of  the  sale  of  the  ground  by  the  in- 
corporation,— the  protest  of  Mr  Paterson  against  the 
sale, — the  strong  diversity  of  sentiment  on  the  sub- 
ject, and  on  the  unsuitablencss  of  the  proposed  erection 
to  the  purpose  and  objects  to  which  the  place  had  been 
Bct  apart. 

To  this  note  of  suspension  and  interdict  answers 
were  lodged  for  the  respondents,  in  wliich  tlic  proce- 
dure in  relation  to  the  sale  of  the  ground  was  stated 
to  be  formal  and  ren:uhir;  and  that,  as  neither  Mr 
Hendei'son,  to  whom  the  ground  in  question  had  lx?en 
Bold,  nor  hia  heirs,  had  ever  taken  posseesion  or  com- 
plied with  the  regulations  under  which  the  grant  was 
made  to  them,  so,  by  virtue  of  those  regulations,  they 
had  lost  all  title  to  it; — that  accordingly  a  tool- 
house  had  been  erected  by  the  incorporation  on  the 
ground,  vvliere  it  had  stood  for  many  years.  Tlie  mat- 
ter, it  was  farther  stilted,  had  been  already  disposed 
of  by  the  interlocutor  of  Lord  Mun-ay  on  the  previous 
application,  which  wo^  now  final — no  plea  such  as 
that  reserved  in  his  Lordshii>'s  interlocutor  being  now 
stated.  The  monument  itself,  it  waB  added,  was  in- 
tended to  be  **  of  a  proper  sepulchral  character,  being 
an  obeUtik  raised  upon  a  hollow  pedestal,  in  which  in- 
terments may  txike  place,  and  in  which  it  is  intended 
that  they  shall  take  plaee  ;"  and  the  con ti-ac tors  for  tlie 
building  were  from  the  fiiist  instructed  and  taken  bound 
to  leave  sutTicient  space  in  the  base  of  the  building  for 
interment;  that  it  was  on  a  large  scale,  and  intended 
to  produce  effect  at  a  dis lance,  and  would  not  be  so 
likely  to  attract  visitors  to  tl^e  burying-ground  as  se- 
veral specimens  of  sculpture — as  for  instance  the  monu- 
ment to  the  late  Andrew  Skene,  Ksq.  advocates-ca- 
pable of  being  appreciated  on  close  inspect  ion,  which 
it  already  contains ;  that  the  burying-ground  at  pre- 
sent contains  some  monuments  to  pei-sons  hot  buried 
within  it,  and  besides  contains  an  areliitectural  monu- 
ment to  the  memory  of  David  Hume, 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor^ with  the  accompanying  note : 

'  *'27f/(  Jartnafj  1845.— Tbo  Lord  Ordinary  hovin^r  liL-iird  tlie 
counsul  fur  the  jwirtjes*  mid  considartMj  tliis  note,  wiili  answer* 
v)d  productions,  pa»aes  the  note,  tuid  grants  the  taterdict  as 
craved. 

**  jVo^i-.— Tho  buiUiag  against  wHii^h  the  ptesent  intenlict  ii 
aought  U  deacriWl  to  bq  *  a  monuniL^nt  tu  tije  memory  of  the 


Seottith  Folitieal  Martyrs.'  It  Ifl  admitted  that  thi*  ippik  \a 
Mr  ThoTOHfi  MuiTf  and  certain  othiT  per»)iu  whti,  in  die  ^mt 
1793  and  1794,  were  convicted  of  the  crime  of  itdiUun,  la^ 
tencetl  to  transportation,  were  tmn^portc^l  bet^und  ^ett^oft 
trhose  conTietion  was  not  followed  by  panJou  or  rec*1,  but  twt 
sUnda  on  the  IliM^orda  of  tlic  High  t*ourt  of  Ju^tidaij.  Tbi 
place  in  vhich  the  buiidinjEr  i»  propcjaed  to  be  cKH.-ted  U'lbr (At 
Calton  IJuryiiijf-Gnmnd  of  Edinburgh,  which  k  ilio  jiTOpertr  rf 
the  Incorpomtod  Trades  of  Gallon.  It  has  been  for  Ji  kiif  bae 
occapii*d  US  a  boiyinjr-jtpriund,  anil  contajns  c^nclosares  tt^tm- 
ing  the  spoee^  of  ^n^und  belonging  to  Individ  nils  or  famhi, 
ivlth  tomb^tonc^  or  monuments  in  mcmorvof  the  p^rsoo*  iln(^ 
red  there,  or  perhaps,  in  aoinc  Lnstant^^^r  of  menilMTstif&niiN 
who  iTiny  have  fidlcn  in  fureign  st-rvioe  or  die*l  abroiil  TW 
are  no  monuments  or  ttiStimooiBls  of  s  political  cUancts,  a 
oonnc*«'ted  witb  p*?rftonfi  of  distinction  not  interred  vrtlil  il 
jErrt>i]nd ;  arid  it  Is  not  idlpfEed  that  there  has  htxm  aBjfmSlSet4 
ftedicaihig  nny  portion  of  the  ground  to  eueh  pumMit  II  I 
not  a  ctinrcrbjordf  but  \ms  been  oocupted  exclu^ire^  u  i  |ta 
of  luternient.  By  one  of  the  ruloa  of  tlie  ioeorpcifatieiv  ii  • 
ofBcers  nre  prohibited  from  letting  leasee  beyond  th^  i^m  t 
tMr'o  years  without  the  approliation  of  the  incKirponitioi],  ♦icwt* 
in^-  to  themanogcri^  the  jiow&r  to  seil  buryi]\g^gr£mnd'«i  moi' 
and  there  arc  certnln  regulations  for  the  nuuMgement  cif  fk 
baryiijg-gromid.  Tlic  general  ctmtucter  and  occnpatba  «f  thi 
ground  as  a  place  of  ecpuUure  is  therefore  beyond  <|dKStlkftiai 
it  1^  not  stated  that  in  time  paJt  any  erection  haibeiQUfe 
there  hiconBist^nt  with  ordinary  cleconim,  or  with  thofl^t^dimi^ 
peaceful  sobmnity  wliich  are  sui table  to  ground  so  apprcpM  ' 
The  s]K]t  of  |r|-ound  on  which  the  monument  is  propmal  tQ  tl 
buitt  was,  by  minute  of  the  burying-ground  efflcniniuarflk 
ineorporwtion.  of  date  the  11th  of  July  1844,  sold  to  tWm^ 
dents.  This  sale  was  approved  of  by  the  nianAgi^n  oa  tbelli 
of  July — Mr  James  Paterson,  who  is  one  of  the  ptetatA  (b» 
plainer^  dis^^enting — and  on  the  Ist  August,  *t  ft  fatfil 
meeting  of  the  mcorporatiou,  that  gentleman  mOTed  *  nat  1 
ianetion  the  tranaac^iion  as  to  the  Political  Martyrs'  MoDumnt 
in  reapijtt  that  the  burying' ground  committee  were  not  {Tilllid 
to  sell  ground  for  other  purpOEic^  than  burying-grounrl  i  Wii 
motion,  not  having  been  seconded,  feUj  and  the  traniarlioa i> 
approved  of  by  the  incorporation*  Ttw  othi?r  compiato*rt  tst  ] 
three  other  members  of  the  incorporation^  wnd  Mr  Efihtii  M 
of  Lowood,  Mr  John  Elder,  W.S^  and  the  trtistc^  ^f  fhi)^ 
Mr   William    Block  wood,   boLkkseller — ^thc  -wi  'unffi 

lieing  proprietors  of  burying- places  within  t  -    fc 

is  stated  by  the  con  plainer  a  that  the  grant  h  t*^/> 
of  the  ineorporation,  because  the  piece  of  groond," which  if 
years  past  baa  been  occupied  as  a  tool-houj»e,  was.  In  iBc 
1776,  sold  to  a  person  of  the  name  of  David  Fleiiil 
representatives  it  is  said  may  yet  come  fonTunl 
spot.  On  the  other  iuind,  the  respondents  malnti 
deraon  lost  all  right  to  the  ground^  and  that  ut  . 
i a  jW  ^erf/i  to  the  eumplahiers.  The  facts  coiimM.U(i  i^uu 
jrnmt  are  not  very  dUiinetly  brought  out*  If  the  Mil 
Henderson  hail  been  proved,  and  no  deri'llction  cstabllirfiil 
Lord  (Jnltnury  di>es  noteonsidL-r  tliat  members  of  the  imxirpii- 
tion  would  have  l>een  escclndetl  on  llie  ground  of  wairl  rf  6** 
from  objecting  to  a  second  grant  in  favour  of  another  |*artv.  B* 
on  the  other  hAnd,  if  the  pnjposed  oct^npation  of  the  grtJUHiJ^ 
been  for  the  ordinary  purposes  ofinter/nenL,  and  ePKting* 
over  a  periwui  inti^rivd,  he  does,  not  think  that  there  ifOoM^ 
been  grouuda  raised  by  the  averments  on  recc*r(1  .l*  to  thi* . 
Bufflcient  to  justify  immediate  interposidoTa  '    ^ 

the  month  of  August  last,  an  ippUcation  for  irr 
YQTy  much  the  same  with  the  present,  in  j  ^ 

same,  with  ttie  exoepUou  of  tho  alleirai  ^*  * 

favour  of  Henderson,  was  made,  and  wcl^  riiiiM-*!  uj  tm  iM 
Ordinary  ;  and  his  Lordsliip's  judgmimt  was  not  bfOll||rt1B^ 
review  of  the  Court.  Thlj?  is  plt^idcd  by  the  wspoodiiitolf 
amounting  to  resjuJkata ;  but  the  Lord  Or^liruuy  docs  not  tfaia 
that  the  present  application  can  be  eif eluded  as  incompefcsi  * 
that  ground.  Not  only  are  there  here  new  aveniieiic&,  vd^ 
scquently  new  mtdta  conclmkmii,  but  wbat  m  oimdaiiTi  «*  ^ 
Mihyect,  there  are  three  new  eomplatner?  ~^ 
ance  undtir  the  fonner  applicaiionnr  al!,  > 
cation,  thougli  on  the  same  subjcnit-mattur,  _  _. 
tions  been  identical,  would  have  beCD  re#  mtrr 
new  complainor?.  The  judgment  i^ 
weight  ii«  matt<!r  of  pr<ffi^i(fE^dbii^it ' 
fftiffr   The  application  was  niadi*  unihjr  dl 
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and  I«ord  Mttmj  has  stated  in  a  note,  that  whilst  he  thought 
'  the  complainera  had  no  sufficient  title  or  interest  to  demand 
interdict  agamst  laying  the  foundation-stone,  it  should  be  open 
to  them  to  present  any  application  they  shall  think  fit,  if  they 
fihall  he  able  to  shew  that  the  monument  which  is  to  be  erected 
will  be  contrary  to  the  regulations  established  in  the  burying- 
ground  in  question.'  The  Lord  Ordinary,  therefore,  thinks  that 
he  is  entitled  and  bound  to  deal  with  this  as  a  competent  appli- 
cation, and  one  as  to  which  there  has  been  no  authoritative  de- 
termination. 

"  On  the  merits  of  the  question  itself  which  is  one  of  novelty 
and  not  free  fVom  difficulty,  the  Lord  Ordinary  has  come  to  be 
of  opinion  that  the  interdict  ought  to  be  granted.  Of  course,  in 
arriving  at  a  judicial  determination  of  the  matter,  all  considera- 
tions connected  cither  with  good  taste,  or  the  merits  of  the 
political  differences  of  opinion  between  the  parties,  are  wholly 
irrelevant  Neither  is  the  Lord  Ordinary  called  upon  to  find 
that  a  testimonial  of  this  character  is  in  itself  illegal.  It  is  not 
said  in  the  abstract  to  be  contra  bonos  moreA,  or  that  in  law  it 
amounts  to  a  nuisance.  Tlie  question  raised  by  the  complainers 
is,  whether  the  plot  of  ground  acquired  by  •  the  respondents, 
supposing  there  was  no  difficulty  as  to  the  prior  grant  in  &vour 
of  Henderson,  can  be  lawAilly  used  for  the  purpose  of  the  pro- 
posed building  ?  Now  this  burying-ground  is  a  subject  in  which 
all  the  proprietors  have  a  common  interest,  and  a  right  to  see 
that  its  use  is  limited  to  the  lawfhl  and  common  occupation  of 
such  a  subject  It  must  be  occupied  by  all  according  to  use 
and  wont,  and  for  purposes  consistent  with  the  nature  of  the 
subject,  and  custom  and  right  feelings  of  the  country  in  such 
matters.  It  could  hardly  be  said  that  two  or  three  of  Uie  proprie- 
tors of  plots  of  ground  could  join  together  and  build  within  this 
graveyard  a  theatre  or  a  concert-room,  or  a  riding-school  or  a 
dandng-school,  or  that  the  Incorporation  of  Calton  could  let  out 
the  unoccupied  spaces  for  a  tavern  or  an  auction-room,  or  a 
place  for  exhibiting  giants  or  dwarfs,  or  wild  beasts,  or  other 
shows.  Tet  in  or^ary  situations  such  might  be  a  lawfhl  use 
of  property,  and  not  in  law  a  nuisance.  But  if  this  be  once 
admitted — and  it  seems  difficult  to  dispute  the  doctrine— there 
has,  from  the  past  use  of  the  subject,  and  the  conditions  neces- 
sarily inferred  in  these  grants  of  such  a  subject,  been  an  implied 
undertaking  on  the  part  of  the  granters,  just  as  strong  as  if  it 
had  been  expressed,  that  the  remaining  stances  within  the  grave- 
yard shall  only  be  disposed  of  either  for  purposes  necessary  for 
its  proi>er  occupation,  such  as  the  erection  of  a  tool-house  or 
watch-house,  or  suitable  to  and  consistent  with  its  peacefhl  and 
solemn  character.  In  this  view,  perhaps  the  erection  of  a  church, 
or  a  small  chapel  for  funeral  service,  or  a  stone  with  an  alms- 
box,  might  be  Uwfhlly  made,  because  these  are  suitable  to  such 
a  situation ;  and  it  might  appear  unreasonable  and  emulous  to 
object  to  such  erections.  But,  on  the  other  hand,  if  there  be 
any  sort  of  building  not  in  itself  illegal  to  which  the  complainers 
are  entitled  to  ottject,  the  question  then  arises,  is  the  proposed 
building  of  that  description  ?  Now,  the  complainers  say  it  is 
offensive  to  them ;  and  that  this  cannot  be  considered  as  meie 
caprice,  seeing  that  their  feelings  arise  fh>m  detestation  of  the 
conduct  of  convicted  criminals,  and  the  impropriety  of  perpetu- 
ating their  memories  by  any  testimonial  so  placed.  On  the 
other  hand,  the  respondents  express  their  admiration  for  these 
persons,  whom  they  conceive  to  have  been  unjustly  condemned, 
and  in  consequence  of  that  very  condemnation  hold  them  to  be 
martyrs  in  the  cause  of  reform,  which  they  consider  to  have 
been  just  in  itself  and  state  to  have  been  triumphant  The 
Lord  Ordinary  does  not  enter  into  these  matters  fhrther  than 
they  bear  on  the  character  of  the  proposed  building,  and  explain 
the  reasons  of  the  application.  The  result  is,  that  whether  the 
one  opinion  or  the  other  be  sound,  the  building  is  a  testimonial 
of  a  political  or  party  description;  and  if  such  building,  how- 
ever lawf\il  generally,  be  of  a  kind  inconsistent  with  the  ordinary 
use  of  this  graveyard,  and  incompatible  with  the  implied  con- 
ditions of  £e  previous  grants  of  spaces  within  the  ground,  it 
cannot  be  permitted.  In  determining  this  question,  it  is  very 
material  to  observe,  that  none  of  the  persons  in  memory  of 
whose  martyrdom  or  conviction  the  testimonial  is  to  be  raised 
are  interrea  within  this  place  of  sepulture,  nor  is  it  proposed 
that  their  ashes  should  be  deposited  tiiere.  It  is  said  that  the 
building  'is  of  a  proper  sepulchral  character,  being  an  obelisk 
rdsed  upon  a  hollow  pedestal,  in  which  interments  may  take 
place,  aiia  in  which  it  is  determined  they  shall  take  place.'  It 
IS  not  said  who  or  wh^t  description  of  persons  are  to  be  buried 
there,- or  idiether  it  is  to  be  reserved  for  future  martyrs  who 


ma^  be  thought  hereafter  to  have  been  unjustiy  convicted  of 
sedition.  Nor  is  it  of  any  importance  what  tiie  architectural 
style  of  the  building  may  be,  presuming  that  it  is  free  of  offence. 
It  is  enough  that  it  is  a  political  testimonial  not  in  connection 
with  any  persons  buried  within  the  ground,  or  whose  families, 
or  any  of  them,  have  burying-places  there.  It  is  not  tiie  torab 
of  any  person  or  persons  whatever ;  it  is  not  an  erection  in  any 
way  conformable  to  the  use  hitherto  made,  either  of  this  par- 
ticular graveyard,  or  generally  of  burying-places  within  Scot- 
land. The  complainers,  tlierefore,  when  they  acqiiir^  and  paid 
for  their  property  within  the  Calton  Burying-Ground,  were  en- 
titled to  trust  that  a  spot  not  consecrated  certainly,  but  appro- 
priated to  the  purposes  of  interment,  was  not  to  be  converted 
into  a  receptacle  for  monuments  to  persons  not  interred  there, 
and  in  memory  of  political  events  which,  whatever  be  their 
merits  or  demerits,  are,  like  the  present  wholly  unconnected 
with  those  associations  of  piety  and  peace  by  which  they  ex- 
pected that  the  dust  of  their  £a.miUes  should  be  surrounded. 
The  complainers,  therefore,  appear  to  the  Lord  Ordinary  to 
have  a  sufficient  title,  by  virtue  of  their  common  interest  in  the 
subject,  to  prevent  a  perversion  to  purposes  unconnected  with 
the  ordinary  use  of  a  pUce  of  interment,  of  any  part  of  this 
graveyard.  At  all  events,  until  the  contrary  be  established  by 
decUrator,  he  holds  himself  bound,  by  the  rule  uti possidetis,  to 
grant  interdict  against  an  erection  of  a  character  not  sanctioned 
by  any  practice  in  this  particular  graveyard,  or,  so  far  as  he 
knows,  under  similar  circumstances,  in  any  burying-placc  in 
ScotUnd." 

The  respondents  reclaimed,  and  argued — 
There  cannot  be  a  doubt  that  the  incorporation  are  entitled  to 
dispose  of  their  own  burying-ground.  But  it  is  objected  that  the 
particular  piece  of  ground  disposed  of  to  the  respondents  has 
been  previously  disposed  of  to  Henderson.  That,  however,  is 
a  futile  allegation.  During  the  whole  period  of  forty  years,  he 
failed  in  any  way  to  take  possession  of  it.  Accordingly,  in 
terms  of  the  conditions  on  which  that  piece  of  ground,  and  all 
other  lots  of  this  burying-ground  are  disposed  ot,  the  grant  of  it 
U^sed  and  the  property  reverted  to  the  corporation.  Nearly  forty 
years  ago  Henderson's  name  was  struck  out  of  the  incorpora- 
tion's record  of  proprietary,  and  they  erected  on  its  site  a  tool- 
house  ;  and  surely  a  third  party  cannot  be  allowed  to  come  for- 
ward and  say  that  the  incorporation  cannot  seU  it  to  a  new  pur- 
chaser. At  least  this  objection  cannot  be  brought  forward  bv  way 
of  a  suspension  and  interdict.  Mr  Paterson  may,  if  he  choose, 
bring  an  action  of  reduction.  The  present  question  certainly 
docs  not  touch  on  the  question  of  a  reversion  of  property.  Tlie 
respondents  have  at  present  as  good  a  titie  as  any  of  the  suspen- 
ders. It  is  true,  however,  tliat  the  groimd  can  only  be  used  for 
purposes  characteristic  of  a  burying-ground.  The  question  then 
comes  to  be,  is  the  projected  purpose  consistent  with  the  use  of 
the  Old  Calton  Burying-Ground  as  a  place  of  sepulture  ?  The 
proposed  erection  is  to  be  a  cenotaph.  But  all  over  the  United 
Kingdom  cenotaphs  are  in  use  to  be  erected.  There  are  ceno- 
taphs in  all,  or  almost  all,  parish  and  burgh  gravevards.  There 
are  instances  of  such  in  this  very  burying-ground.  In  the  in- 
terior of  churches,  even,  they  are  common.  Under  half  the  mo- 
numents in  Westminster  Abbey  no  bodies  are  deposited ;  and 
in  St  Paul's  Cathedral  there  are  more  cenotaphs  than  monu- 
ments to  persons  interred  beneath  them.  No  objection  could  be 
stated  to  a  cenotaph  in  this  buiying-ground  to  the  memory  of 
a  person  of  whose  conduct  all  men  approved.  But  it  is  said  that 
tfaie  men  to  whose  memory  this  monument  is  to  be  erected  were 
convicted  criminals.  This  objection  would  apply  to  prevent  the 
erection  of  a  monument  to  their  memory  anywhere ;  but  the  sus- 
penders dare  not  maintain  that  position.  They  were  mere  poli- 
tical offenders.  It  is  a  matter  of  doubt  with  many  whether  they 
were  offenders  at  all.  Is  it  then  certain  that  a  cenotaph  can  be 
erected  to  ffien  whose  merits  are  undoubted,  while  it  is  uulawAil 
to  erect  in  a  burying-ground  a  cenotaph  to  those  whose  merits  are 
disputed  ?  The  verdicts  and  sentences  pronounced  against  them 
were  not  universally  acquiesced  in,  and  many  great  lawyers 
thought  the  sentences  ultra  vires  of  the  Court.  The  subject  was 
discussed  in  both  Houses  of  Parliament ;  and  it  is  believed  that 
the  late  Lord  Chief  Commissioner,  when  in  the  House  of  Com- 
mons, on  three  different  occasions,  moved  resolutions  condemna- 
tory of  tiiese  trials.  Besides,  the  law  under  wliich  they  were 
punished  has  since  been  altered,  and  tiie  power  of  the  Court  in 
cases  of  sedition  has  been  much  modified.  In  any  view,  theirs  was 
a  political  offfence.    It  was  nothi^glf^J^g^  ijjSf^KKll^lHL 


dau^or^us  tt  might  hare  Wn  to  the  Etate.  Bat  moBumenta  to 
poUiii-al  cluirnctcrei  are  comtiioiT.  To  the  ciivenanters,  a  tnonu- 
meni  eatiata  in  the  GPL^rfriitni  Churchyardt  where  both  the  Mar* 
141119  of  Arp^fle  txml  Montrosoimvo  monuraenta.  Yet  in  aU  IheftC 
C4*M  the  pt>Utitnil  oi)itiions  of  tii03ecomirnMnorate<l  are  abhorreot 
to  Urge  classes  o£  the  populuttori.  The  propoaed  monument, 
besides^  canuol  lie  said  10  be  c-.mtniry  to  public;  inorala  or  pub- 
lic iit^ccncf  *  Of  that  tho  imtncs  of  the  6tibs<?iib<?rs  are  the  b«^5t 
Eunniiitetj  \  for  amoug  the  suim-riijers  aro  the  niimos  of  many 
of  ihe  mofit  virtuous  and  distin^Uhed  men  ; — for  itidtfuicc%  tlio 
lute  Duko  of  Norfblk,  the  Dnke  of  Bedford,  the  late  Karl  of 
Eaaox,  Lord  HollaDd,  and  iiumfmus  members  of  parliament. 
II  is  admitted  that  there  couM  be  no  objectioii  to  this  monu* 
meat  if  the  bodies  of  ihofteeomincmoratcd  were  interred  benenth 
it— that  in  ithurt,  though  objectionable  as  a  cenotaphf  it  wouhl 
have  been  uiiubjc^etionnble  ah  n  inonnment  over  **  the  murtyrft'  " 
bones.  The  want  of  the  mnrtvr^'  bone^  h  not  a  foundation  for 
an  intcrdkt.  All  monuuieota  over  the  tomba  of  dead  ineo  are 
adinlttedly  unot/jecljouaide,  So,  it  is  said,  :iru  *ome  eenotii]ihs  ; 
but  not  the  present  eenoraph.  This  is  a  eenotapli  to  pithtical  cliii- 
rafCt*?r«  it  is  true.  It  is  not  a  manifesto  of  iwUtieal  principle,  eset^pt 
in  »o  far  ns  every  monuuicnt  to  politjoal  cliaracters  involves  an 
approval  of  their  political  prineiples.  The  monument^  iji  fine,  is 
]^ropo»ed  to  ht*  ereoted  in  lioneifty  and  in  sincerity,  and  it  will  be 
mo^t  dangerous,  on  the  general  principles  of  toleration^  w  prevent 
its  erection  in  a sitiitttitJii  well  adapted  for  auch  a  memorial  to  the 
de>id. 

The  sn55pcnder8  rtplwd — 
The  fluspendcrs  consist  of  two  classes  of  persons,  1.  m&mboTS 
of  the  Tiieorjiomtions  of  Calton  ;  2.  proprietors  of  burying- 
ffTOund  within  the  Old  Calton  Graveyard,  The  first  class  ob- 
ject to  the  i^ale  of  ground  to  the  respondents,  Tiut  and  othora, 
bai^tise,  in  ease  of  a  clalni  by  Hi^nderaun'a  ticirs^  to  whose  au* 
thor  it  bflH  h<^ii  previciusly  sold,  the  incorporation  may  be 
Bubjeeted  in  damages  or  other  lerioog  con  sequences  by  this 
double  grnut ;  and  becaxwe,  a»  the  valoe  of  each  piece  of  ground 
is  raised  by  the  setting  apart  of  the  whole  yard  for  sepulture, 
60  a  grnnt  for  an  erection  ao  unsuitable  and  ofibnsive  as  tlie 
monument  in  ti  nest  ion  will  have  the  eflect  to  depnidat^  Uto 
Vdliie  tkf  tliL*  bnfyiii^-jtround,  iia  it  wiH  thereby  lose  Its  proper 
and  d  i  a  ti  L I  <j  i  i  V  e  chsimc  ten  The  other  class  of  susijendara  object 
to  tlic  mtmunjent  imiamuch  a^s  it  is  a  breiicli  of  the  express  or 
implied  condition  on  which  thoy  acriuircd  their  burying- places.  ' 
These  buryin^^-placcs  tliey  would  never  have  piirclia*ed  bad 
they  suplxjged  that  such  11  pnlltiL'^Ll  nminfcsto  aa  ttie  present  was 
to  be  erected  in  the  i^iime  burying-;7ri>ond,  Ajjainst  sucJi  an 
erection,  alien  m  tlie  purposes  of  a  buryJng-Kromvtl,  they  are 
cntilletl  to  ask  the  protiH'tion  of  the  Court ;  tor  the  law  has  re- 
cognizett  the  peculiar  ^^anctity  of  graveyardsj  and  the  rights  of 
piirties  having  places  of  interment  within  them  to  ask  prot^- 
tion  against  any  use  of  them  foreign  to  their  pmpcr  character: 
Wright  t'.  Earl  of  Mansfiiild,  2  Wifson  and  Sliaw'a  Appeal 
Cases,  p.  ]in.  The  question,  however,  is  raiiied  whether  this 
monument  is  or  is  not  of  a  proper  sepulchral  churocter  It 
Is  to  be  erected  to  certain  persons,  the  majority  of  whom  were 
not  Scotch,  and  who  were  not  connected  with  this  dty*  and  it 
U  io  be  erected  by  public  subscription,  L  e,,  at  the  expense  of 
pi^r^nns  who  ate  Btrjsngers  to  theni»  Tt  ia  not  to  be  erected 
over  tlie  grave  where  they  are  burit^*  Had  it  been  so,  the 
suspenders  would  Iws  obliged  to  submit.  But  it  is  a  memorial 
of  them  not  ns  dead  men — for  their  deaths  had  obviously  no 
bearing  on  the  monument — but  as  potiticnl  characters.  SuIk 
strtntiallyj  then,  xt  is  not  of  a  sepulchral  miturc — it  is  a  mere 
pfsUltcal  manifesto.  It  has  been  called  a  eenotapli :  and  to  eeno- 
tapli'*, projierly  »o  <-'a1lecl,  the  i*nspendcra  do  not  object,  for  when 
erected  by  relutioua  to  those  tost  at  sea,ord)l[i^MibrDad,  in  order 
to  aflbrd  to  theimH;?iniilion  and  mcmon^  the  only  memorial  wldch 
©Ireumfitaneos  allow,  tliey  are  sepulehral,  and  tnfly  fulfil  the 
meaning  of  the  word  cenotaph,  wineli  is  an  empty  tomb.  But 
Ibis  proposed  monument  e-in  not  l>e  properly  ealle<l  a  cenotaph, 
for  it  is  not  inteudctl  to  l>u  the  representation  of  a  tomb,  ot  to 
supply  its  place.  Besides,  it  is  a  monument  of  a  most  offensive 
kind,— It  is  to  bo  croc  ted  to  certain  persons  because  they  have 
been^ilty  of  a  crime  and  have  been  punished  for  it.  The  only 
lie  hj  which  they  are  associate*!  is  their  common  crime  and  et>m- 
mon  piini-shtoenr.  Instances  might  1n%  and  have  been  citctlt  of 
mnonmk?nl*  raised  to  some  of  thcilhiKtnons  dead  who  have  lK*n 
puiii^^hctd  for  crimes  and  oflences»  but  the^e  monuments  arc  not 
erected  to  thijui  b«aus«  they  have  bt'cu  guilty  of  crimes^  but  be- 
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cause,  in  spite  of  their  ctimea^  they  were  great  mca.  Dfisirt^ 
however,  aa  a  public  monument  in  honourof  Drin]iD4li,uiQeh, 
would  be^  no  objection  couhl  have  i>een  nijide  had  sncU  DKHnaKU 
be<!n  erected  over  a  burying-placc  bought  for  tbi^ir  lutxtaHU 
But  is  it  no(  fair  to  say  to  the  resj^ondcniis  ^' yrm  tbtll  vi 
erect  in  a  graveyard  a  mimunicnt  not  sepulchral  in  iis  chanoo, 
but  gratuitously  ofleusive  and  abliorrcnt  to  tbfjw  fidisp  d 
tranquility  and  peace  wliich  should  characterizi;?  fneh  i  {liiBt 
when  the  rest  of  the  country  is  open  for  its  erectiea  V  T>tefak 
with  reganl  to  erections  in  graveyards  must  be  £id  n^ 
where,  and  it  ought  to  exclude  that  which  is  not  1  toml^iil 
whieh — ^being  not  in  the  proper  sense  of  the  word  1  om^ 
or  the  repret^eiitationof  a  tomb,  but  an  erection  oflesiirTtf»pr> 
prietors  of  burying- places  within  tlte  graveyard,  bb^  dnuEM 
of  a  sepulchral  chartkcter^^is  allim  and  even  opposed  to  ibeil^ 
ractcr  of  a  place  of  eeptilture. 

At  advising, 

Lard  JusU>e-G«nernL — II  ia  necessarr^  in  coming  to i 
on  this  question,  to  consider  the  ■ituation  in  which  the 
ders  and  respondents  respectively  attmd. 

The  suspenders  state  that  their  number  includes  one 
(Mr  Paterson),  and  three  other  members  of  the  lao  ^ 
Trades  ot  Calton,  and  that  the  whole  of  tbein  are  pro|)iEkiQ5iI 
portions  of  the  Old  Calton  Bury iuj^^ Ground,  and  kiavv  idifna 
buried  there ;  and  in  thia  diaracter  they  complain  of  an  cDerstf^ 
ment  on  their  respective  rights^  in  the  terms  set  IbrthiiiiiieMi 
of  Ruspcnsion, 

The  respondents^  on  tho  other  hand,  design  t 
committee  for  erecting  a  monument  to  Ihe  Si 
Political  Reform  in  1 7^3-94  ;"  and  there  are  ceriam  nioii 
set  forward  under  this  title. 

With  resjject  to  the  nature  of  the  proposed  erectiofl,!lj 
tlnetly  adniitted  by  thu  respond  cuts  th^it  the  Etiooni 
tendetl  to  lie  raised  IxK^ause  of  the  couvictiou  of  \km 
the  offence  i  laid  to  their  charge* 

Now*  in  onler  to  ascertain  whether  the  Mifpemlen 
have  not  a  valid  ground  of  complaint  in  this  case,  it  k 
to  see  what  rights  they  possess  in  tlie  Calton  Uuryiii|- 
wliere  the  monument  b  proposetl  to  be  erected, — for 
question  raised  as  to  the  right  of  the  subacribcn  10 
mon  umen  t  elsewhere.  N  ow,  iiavi  ng  t>een  one  of  tlie 
commissioners  for  erecting  a  newjail^and  building  i 
the  Calton,  &c.t  and  having  Ixren  concerned  in  tlie 
which  w^ro  taken  under  the  authority  of  parliament 
pletingf  tliis  great  improvement,  1  had,  when  the 
before  us,  a  sort  of  recollection  of  a  matt --  "^■■ 
me  to  be  tnaterial  in  coosidering  the  [n 
have  sincse,  in  coosequcnecof  that  imprt  - 
tute  35  Geo.  iii,  c  170,  which  passed  in  l^U,  and  mki\^ 
•auction  of  which  those  improvemijnta  proceeded.    Xlic8Ai> 
tlon  of  this  statute  is  in  these  word s,^{ reads,) 

This  shews,  in  the  strongest  coloursr  the  extreme  eaati«B» 
circumsx>ection  with  which  parliament  concede-'  »■-  »i-  -^t™^ 
sioners  the  right  of  making  a  pohlic  road  thri 
ton  Bury  ing-U  round,  and  the  tender  corns  id  ^  ■ 
evinced  tbr  the  snored  rights  uf  the  parties  inttrtstc  . 
ing-ground.  It  will  also  he  rememlK^reil  thnt,  m  ^t^' ■ 
of  the  Ohi  Calton  Bltryiiig-Gitiund  1  hns  ;j  i 
Edinburgh  granted  a  picc«  of  ground  on 
ton  Hill,  to  which  the  hieorparatedTra^! 
additional  ground  by  purebitse.  and  the  i 
extensive  cemetery  in  that  fioy.rier.  Am  1 
by  I  lie  city  to  ttie  Calton  Incorporation  it  w  i 
"  that  the  said  piece  of  ground  shwll  h*  ocmpM 
ing-grunnd,  and  shall  l>e  convt^ikd 
From  all  these  cireu  ni  a  Ut  nees  I  di,i  I  r 
orii^io  of  the  Calton  B  ur)  i  1 1,^:-  G  ro  una  ,^  ^ . . 
from  the  first  as  a  place  of  btitEitlure^  an  : 

In  resj^ect,  theoT  to  the  i^erjjixis  whu 
legislature  as  holding  risjkts  in  this  hur>  : 
spect  to  all  otheri^  who  have  since  acquir. 
of  the  hurying-grfmnd,  Lite  qocai lion  iirisi 
mon  interest  to  insist  and  maiiitaiti,  in 
the  property,  of  which  parts  havf  * 
sliall  be  exclusively  devtiteiJ  to  ti 
intended,  or  at  leaai  to  purjHises  con 

with  the  admitted  rights  of  those  who  h»re  an  mi*R*i^^ 
burying  ground?  r^/-x/^w^I/>       ^ 

Before  uotidng  the^^tiyb^tlQftkainuliilWil^^ 
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ever,  it  u  proper  to  adrert  to  the  plea  urged  by  the  suspen- 
ders, that  the  grant  was  tdtra  virta  of  the  incorporation,  be- 
csuse  the  ground  on  which  it  is  proposed  to  erect  the  roonu- 
raent  now  in  question  was  sold,  in  1776,  to  a  person  called  Hen- 
derson. On  this  point  it  is  unnecessary  to  say  more  than  that 
I  think  that  a  manager  of  the  incorporation,  invested  with  the 
important  duty  of  watching  over  its  interests,  might,  in  the 
circumstances,  be  fairly  entitled  to  say  that  this  ground  should 
not  be  again  disposed  of  with  his  consent,  unless  he  were  re- 
lieved anud  secured  against  all  possible  risk  of  any  claim  arising 
oat  of  a  double  grant.  Until  a  person  appears,  however,  to 
complain  of  the  s^e  on  the  part  of  Henderson's  heirs,  I  do  not 
see  that  the  Ck>urt  can  interfere,  at  least  on  an  application  in 
the  present  form. 

As  to  the  other  and  more  important  question,  I  think  that  the 
complainers  are,  by  law,  entitled  to  all  the  rights  and  privileges 
belonging  to  persons  having  an  interest  in  a  common  church- 
yard ;  and  the  erection  of  the  present  monument  is,  in  my  opi- 
nion, an  encroachment  on  those  rights. 

The  respondents  rest  their  right,  and  can  only  support  their 
right  to  erect  this  monument,  on  the  ground  that  the  parties 
in  honour  of  whom  it  was  designed  were  illegally  convict^  sen- 
tenced and  punished. 

It  is  very  painful  to  revert  to  the  proceedings  of  1793-94; 
bnt  it  is  the  parties  who  come  forward  and  claim  a  right  to 
erect  this  monument  who  force  upon  the  Court  the  considera- 
tioa  of  these  proceedings. 

Are  the  suspenders,  in  resisting  the  erection  of  this  monu- 
ment, not  entitled  to  say,  when  they  remember  what  passed 
in  1793-94 — ^when  they  remember  what  is  notorious,  and  what 
it  is  only  necessary  to  read  the  state  trials  to  be  acquainted 
vith— that,  in  the  year  1794,  there  sat  in  this  city  a  commis- 
sion of  Oyer  and  Terminer,  who  tried  and  convicted  two  per- 
sons of  high  treason,  one  of  whom  was  executed — ^when  they 
cannot  but  recollect  that,  at  these  trials,  the  whole  minutes  of 
the  transactions  of  the  British  Convention  were  produced  in 
evidence  of  the  high  treason — and  when  they  remember  that 
it  was  distinctly  proved  that  three  of  the  persons  now  de- 
signated ''martyrs**  were  leading  members  of  that  conven- 
tion, and  one  of  them  its  secretary— -when  they  remember  all 
these  things,  and  see  the  avowed  object  of  the  testimonial,  are 
they  not  entitled  to  say  that  their  feelings  will  be  hurt  and 
offended ;  that  they  have  an  utter  repugnance  to  any  such  erec- 
tion ;  and  that  they  have  a  right  to  ask  this  Court  to  protect 
them  in  regard  to  the  particular  spot  on  which  it  is  proposed  to 
make  this  erection?  Can  the  suspenders  shut  their  eyes  to  the 
fact  that  if  this  monument  be  erected,  the  cemetery  in  which 
they  have  burial-places  will  be  the  resort— the  common  resort 
—of  all  those  who  sympathize  with  the  political  opinions  of  the 
men  to  whose  memory  it  is  to  be  raised  ?  And  will  not  this  be 
an  encroachment  on  the  rights  of  the  suspenders,  and  the  appro- 
priation of  the  ground  to  a  purpose  alien  altogether  to  tluit  to 
which  it  was  originally  destined  ? 

In  conclusion,  and  in  arriving  at  the  opinion  that  the  inter- 
dict should  be  continued,  I  have  only  to  state,  that  I  am  not  in 
the  slightest  degree  influenced  by  the  political  opinions  proposed 
to  be  thus  commemorated ;  and  had  the  proposal  been  the  con- 
verse of  the  present,  viz.,  to  erect  a  monument  to  the  memory 
of  the  public  prosecutor,  the  judges,  and  the  juries  who  prose- 
cuted, convicted,  and  punished  those  men,  I  should  have  arrived 
at  a  similar  decision. 

Lyrd  Mackenzie. — In  this  case  there  are  two  questions  ;  the 
f^rst  is  insisted  in  by  members  of  the  corporation  of  the  Trades 
of  Calton,  the  second  by  persons  who  have  right  to  portions  of 
the  Calton  Burial-Ground.    These  are  quite  distinct. 

The  Jint  is,  whether  we  are  to  interdict  the  corporation 
from  granting  a  disposition  to  Mr  Tait  and  others,  respondents, 
giving  them  possession  of  the  piece  of  ground  which  they  have 
purchased,  in  order  to  erect  a  monument,  and  to  interdict  these 
respondents  from  proceeding  to  erect  that  monument,  on  the 
ratixi  of  want  of  power  in  the  corporation  to  sell  the  ground  to 
these  respondents.  This  is  demanded  by  Messrs  Paterson,  Mac- 
pherson,  Wallace  and  M'Gibbon,  as  members  of  that  corpora- 
tion, coming  to  this  Court  to  obtain  from  us  an  order  to  con- 
trol an  act  of  the  majority  representing  that  corporation,  which 
th^  say  is  illegal,  and  may  be  misc^evous  to  its  fUnds. 

Now;  on  this  point,  it  does  appear  that,  in  the  year  1776,  th« 
corpontion  sold  this  piece  of  ground  to  one  Henderson  for  a 
^ice  paid,  and  that  there  has  been  no  reconveyance ;  and  though 
Hoidaioii  never  M>pears  to  have  used  it  in  anyway,  yet,  if  the 


case  rested  on  that  fact  alone,  it  seems  impossible  not  to  see 
that  the  second  sale  of  this  g^und  to  Messrs  Tait  and  others 
must  be  attended  with  some  doubts  of  its  lawfulness  and 
safety.  Henderson  may  have  left  heirs,  and  one  of  these  ar- 
riving from  America,  or  emerging  from  the  obscurities  of  the 
Cowgate,  might  perhaps  evict  the  ground  after  the  monu- 
ment to  Muir  and  his  bretliren  was  erected,  and  make  a 
martyr  of  the  monument  itself,  subjecting  it  too  to  transporta- 
tion, and  the  Corporation  of  Calton  to  a  claim  of  warrandice 
and  damages.  For  it  seems  very  doubtful  if  prescription,  from 
mere  non-use,  could  run  against  the  buyer  of  a  piece  of  ground 
for  burying.  He  is  not  bound  to  die,  and  dwell  in  it,  or  to  stock 
it  with  other  dead  as  a  lessee  stocks  a  farm,  on  penalty  of  for- 
feiture. Such  a  right  seems  a  res  merce  fttcultatis,  to  be  used  or 
not  as  it  may  be  wanted,  and  not  liable  to  be  lost  by  negative 
prescription. 

But  there  are  other  eircumstances  in  the  case.  Kot  only  has 
Henderson  and  his  right  disappeared,  but  the  corporation,  hold- 
ing it  as  abimdoned  by  him  for  more  than  forty  years,  themselves 
occupied  this  ground  by  building  a  tool-house  on  it,  and  made 
tills  occupation  unequivocal  by  striking  his  name  off  tlieir  books. 
That  seems  to  afford  ground  for  positive  prescription,  and  to 
form  a  sufficient  security  to  the  respondents  against  eviction. 
A  fortiori,  under  such  circumstances,  the  case  is  no  longer  one  in 
wiiich  a  minority  of  a  corporation  are  entitled  to  come  to  this 
Court  to  control  the  management  of  its  property  by  the  minority, 
which  legally  represents  it  Such  an  interference  requires  a 
very  dear  and  certain  case  of  abuse,  otherwise  this  Court  must 
be  the  manager  of  all  the  corporate  funds  of  Scotland.  It 
will  never  do  for  the  minority  merely  to  say  that  they,  with 
our  help,  can  manage  better  than  the  majority.  There  must  be 
a  case  of  gross  abuse,  or  at  least  gross  error.  I  cannot  find 
such  a  case  here ;  and  therefore  cannot  grant  interdict  on  that 
ground.  I  need  say  nothing,  therefore,  of  the  difficulty  of  in* 
terdicting,  on  such  a  groundt  the  corporation  from  merely  com- 
pleting a  oontraot  in  which  they  are  already  fully  bound,  or  of 
mterdioting,  on  such  a  grotmd,  these  parties,  who  owe  no  duty 
to  the  corporation  at  aU,  and  who  hold  an  ex  facie  good  right 
against  which  no  competitor  appears,  or  of  the  formal  difficulty 
of  interfering  by  a  bill  of  suspension  without  a  reduction. 

The  second  question  is  insisted  in  by  the  other  defenders, 
the  holders  of  rights  to  portions  of  burial-ground,  who  demand 
interdict  against  the  erection  of  this  monument  as  ii^urious  to 
them.  Now,  in  this  question,  some  things  are  sufficiently  cer- 
tain. This  is  certainly  an  ancient  burying-ground,  enclosed» 
used,  and  recognized  as  such.  As  such,  parts  of  it  have  been 
sold  by  the  corporation  to  the  suspenders.  Hence  rights,  and 
important  rights,  arise  to  the  suspenders,  binding  the  corpora- 
tion, and  also  binding  its  disponees.  They  are  barred  from 
doing  any  thing  in  this  place  inconsistent  with  the  ordinary  use 
of  a  burial-ground.  They  cannot  make  it  an  arable  fiirm,  or  a 
market  garden,  or  a  pasture  field  for  horses  or  cows.  They 
cannot  make  a  horse  or  cattle  market  of  it.  They  cannot  build 
in  it  a  phiyhouse,  or  exhibition  room,  or  drinking  shop.  They 
cannot  put  any  thing  there  inconsistent  with  the  safe  deposit  of 
the  remains  of  the  dead,  or  with  the  solemnity  which  a  decent 
regard  to  these  remuns  requires.  They  can  hardly,  I  think, 
erect  there  any  bidlding  that  is  quite  foreign  to  the  purposes  of 
a  burial-ground. 

But  what  is  it  that  is  here  complained  of?  It  is  a  monument 
to  certain  dead  persons — a  cenotaph ;  for  their  bodies  are  not 
buried  or  deposited  there.  Now,  is  a  cenotaph  foreign  to  a 
burial-ground?  Where  are  cenotaphs  almost  ever  erected  ex- 
cept in  churchyards,  or  other  burying-grounds  ?  Who  ever 
imagined  that  monuments  to  the  dead  were  to  be  extruded  or 
kept  out  of  churchyards  unless  the  bodies  of  the  departed 
lay  deposited  below  them  ?  Such  things  are  quite  common  in 
cemeteries;, and  I  never  heard  of  an  objection  to  them. 

But  it  is  said  this  is  not  truly  a  cenotaph.  That  it  is  a  public 
declaration,  or  manifesto  in  stone,  of  political  opinion,  an  archi- 
tectural protest  to  the  public  against  the  sentences  given  and 
executed  against  these  men,  and  in  cases  of  sedition.  Then, 
observe,  there  is  no  statement  in  this  case  of  any  intended  in- 
scription. And  we  are  not  to  presume  that  there  will  be  any 
improper  inscription,  when  no  such  thing  is  averred.  Never- 
theless, the  monument  may  have  effect  in  the  way  allc^jed ; 
and  I  doubt  not  that  effect  was  desired  by  the  subscribers 
for  it,  many  of  whom,  I  can  scarcely  think,  had  any  strong 
personal  friendship  or  esteem  for  Mr  Muir  and  the  others  as 
Individuals.    But  that  cannot  make  it  cease  to  be  a  cenotaph. 
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For  alt  cenotJLpliR,  all  tomlJST  all  tnrabstonea,  (I  mlgfit  &ay  even 
the  very  pTiveSr)  of  political  men,  good  or  bad,  are  apt  to  have 
such  effect,  more  or  less.  Tliey  mustf  more  or  less,  cause  it  to 
be  known  Rnd  remembered  that  there  arc  perions  who  desire  to 
honour  the  dead|  and  eoiiBoquentty  ti>  blame  those  by  whom 
thev  may  have  been  treated  wkh  reprobation  or  punislimeat ; 
iiD(f  thiA  must  be  cotitcmplated  by  the  erectors.  Hut  that  daes 
not  exclude  potitieal  tn&n^  th^^ir  reiimin^  or  their  totiibs,  or 
<2enotfiphs,  iVom  our  ct^meteriej-  If  men  die  in  such  circum- 
stances that  their  bare  tomb,  even  without  an  inscriptioni 
must  serve  as  n  political  manife^to^  they  may^  I  think,  be  buried 
nevcrthelesi,  antl  their  tomb  erected,  vaieat  quantum  vcdtre  poiut 
U9  &l\ii,*t  Combs  are. 

Biitf  furtheri  it  is  said  these  men  were  criminals,  convicted 
and  puni^hedr  and  that  a  tomb  on  ^ueh  a  cvUeetiun  of  criminali 
is  not  decent  in  a  public  cemetery.  I,  however,  know  no  law 
generally  excluding  fh>m  burial -ground  a  the  bodies,  or  tonibs, 
or  cenotaphs,  of  perBona  that  have  endured  punishment  for  crime. 
Murderers,  indeed,  were  pciveti  to  dissection,  and  are  now,  by 
statute,  order*! d  to  be  buried  within  the  precincts  of  the  jail ; 
iuid  of  traitot^,  the  bodies  are  at  the  King's  diepf>sal  * — ^aud  iho 
interpretcitioii  of  that  statute  may  perhaps*  exclude  their  ceno* 
tap  Us  from  ordinary  cemeteries.  But  1  kuow  no  other  criminals 
who  arc  liable  to  such  penalty  of^er  their  death.  It  may  be  ima- 
gined that  a  conviction  Lnferriag  i/i/aijty  would  afford  a  ground  of 
■nch  exclusion.  That  is  not  clear.  Legal  infamy  is  in  no  authority 
itated  to  extend  beyond  life.  Posthumous  legal  infamy,  if  re- 
ceived at  all,  cannot  be  received  as  anile  without  exception.  Its 
application  might  depend  on  circumstances,  I  do  not  think  tbat 
ft  quiet  monument  to  Lord  Balmerinoon  this  ground,  the  ancieat 
property  of  his  family,  would  l>e  objcCte<l  to  by  any  bt»dy,  or 
that,  If  the  remainft  of  Mungo  Campbell  had  been  buried  there, 
instead  of  being  exposed  to  the  brutality  of  the  molj^  it  would 
hare  offended  any  reasonable  person.  Even  Brodie^  if  somo 
relative,  or  some  pioua  brother  deacon,  had  got  him  buried 
there,  with  a  graveatone^  having  on  it  his  name^  with  a  text,  or 
a  few  lines  moraliiing  his  fate,  I  scarcely  think  it  would  by 
anybody  have  been  held  to  be  illegal.  But  it  is  sufficient  that 
sedition  is  not  a  crime  inferring  infamy,  either  in  law  or  in  fact, 
however  dangerouis  it  may  be.  And  this  k  tb©  only  crime  al- 
leged in  the  present  case. 

But  It  is  said,  Ifmt^—and  this,  I  think,  was  most  of  all  relied 
on  by  the  susppnclers — that  such  n  polemical,  not  to  fay  mutinuus 
monument,  must  shock  and  disturb  the  friends  and  relations  of 
the  doail  who  come  to  indulge  their  grief,  or  their  emotiona  of 
affectionate  remembrance,  after  prief  has  subside*!*  I  think  this 
in  an  idea  too  refineil  for  law,  Mr  Gray  does,  indeed,  beautifully 
deiscribe  the  tranquility  of  a  churchyard,— The  saered  calm 
which  bids  Qvery  fierce  tumultuous  pa?^son  cease.  But  Gray 
drew  his  picture,  not  from  law-bxika,  but  his  own  fine  fancy  \ 
and  it  is  a  toanir^  churchyard  he  is  deaeribing.  The  person 
who  j^e»  to  sorrow,  or  to  meditate  among  the  realities  of  li^ 
and  of  death  in  the  cemetery  of  a  large  town  nmst  expect 
»omei!iing  fur  leas  perfect.  He  must  carry  with  him  Imrdj- 
HtMjd  and  abstraction  sufficient  to  defend  himself  from  tJie  in* 
terference  of  such  objects.  Nor,  in  truth,  can  I  think  that  any 
person  who  hun^  over  the  grave  of  a  beloved  relation  or  friend, 
wtrtild  bestow  much  thought  on  any  monument  of  martyrs,  whe- 
ther he  regarded  them  as  sufferers  in  the  cause  of  useful  and 
ultimately  successful  reform,  or  as  the  giiilty  agents  of  a  de- 
alTuctive  but  defeated  revolution.  I  cjinnot,  therefore,  adopt 
this  reason  \  and  I  am  for  revising  the  note. 

Lord  FHfkftnn* — Tliere  are  here  two  grounds  upon  whicb  the 
auspenders  found  their  application  for  an  interdict.  These  re- 
qtdre  to  be  kept  distinct,  and  must  be  separately  considered* 
The  one  is  the  prior  disposal  of  the  piece  of  ground  forming  the 
aito  of  the  intended  monument  to  another  party,  whose  right^s 
It  is  «aid,  still  subsist  in  full  force.  The  other  ia  .the  alleged 
Incompatibility  of  the  purpose  to  which  tliia  ground  is  to  be 
appHetl  with  the  proper  and  recognized  uses  to  which  a  burial* 
ground  is  limited  by  the  law  and  practice  of  this  country. 

It  is  evident  that  these  two  questions  hear  no  relation  to  and 
hftTe  no  effect  opon  each  other.  The  first  reason  of  sujpension, 
if  sustained,  would  exclude  all  consideration  of  the  other,  and  is 
evidently  urged  only  with  that  view ;  so  that,  in  discussing  it, 
we  may  assume  for  the  time  that  the  second  objection  either 
has  never  been  made  and  cloes  not  exists  or  that  it  is  in  itself  ill- 
founded.  Now,  on  that  hypothesis,  I  think  that  the  first  ques- 
tion admits  of  being  very  shortly  itated,  and  of  being  as  easily 
anewerpd. 


The  Calton  Burying- Ground  belooga  to  the  Incnfpomol 
Trades  of  Calton.  The  soBpenden  acquired  ihii  pwtic«iir 
portion  of  it  from  the  managerB  of  the  inoorpomtiun,  snd  the 
trausiiction  wod  contirmed  at  a  general  meeting  of  the  loowpe. 
rated  Tnides.  The  suspenders  have  received,  in  iht?  f«^rmoCl 
receipt  and  entry  in  the  books  of  the  incorporaiiou,  ill  tk  1^ 
which  it  ii  uiual  to  giva  on  such  occasions.  In  these  dn!iij&- 
statuoes*  the  qoetlion  aiidat,  whether  certain  individnalmmkn 
of  the  incorpofatioAiirc  eutiUed  to  an  interdict  against  theitipofr 
dents  taking  possession  and  erecting  a  Eaouumeoi,^  the  rant 
that  this  very  site  or  place  of  burial  hail  been  sold'ia  the  fan 
1776  to  another  party^  of  the  name  of  Henderson* 

We  liavc  l>een  lold,  in  tht^  course  of  the  argument  bff  tltta^ 
Ipondents,  that  Heiideraon'ei  right  had  been  forfeited  bf  \k 
liaihire  to  comply  with  certain  condiiiuns ;  but  of  this  ve  lorf 
no  evidence,  and  indeed  no  very  clear  e^tplanatlon.  I  mty  ^ 
aiJd,  tlkat  there  appears  to  me  no  sufficient  reasoitf  Jbf  IttUiog 
Menderson's  rights  to  be  extinguished  by  prescripttan.  Xakr 
ing  at  the  nature  of  the  right,  and  the  purpose  fur  whkh  it  wii 
acquired^  it  would  be  difficult,  I  think,  to  bring  suchaeu^u 
this  within  the  operatiou  of  the  law  of  ptescriptbn ;  tb«a^ 
from  the  time  which  haa  elapsod^nearly  eeventy  yeafi--ffli 
the  total  silence  of  Henderson^  or  any  body  in  his  rigkt,  tiMR 
arestrong/truHa/MrifgroumU  for  holding  that  it  wudcrdii' 
quished^  and  consequently  for  justifying  the  managtin  lotilp 
ing  the  responsibility  of  disponing  of  tbe  ground  to  AOotlM 
party. 

But,  holding  all  these  points  to  be  open^  the  queatioa  if,— htit 
tht^f  $usptnikr^  or  Qn^  uf  iAetn,  a.  title  to  urge  thii  ubjeeiioA 
against  tlie  Tcapondents  ?  And  1  think  that  tnosi  o^rtaud^  ' 
have  not.     If  ui^d  on  behalf  of  IJender^on,  thftC  U 
ttrtii  which  they  are  maiotaining,  and  is  tbere&rre  In! 
And  acconlingly,  the  argument  of  the  Suspenders  ia 
In  bch&lf  of  the  ineorporation,  by  sucb  of  theni  ai  ait  ii 
members  of  it,  for  the  purpose,  as  it  is  sald^  of  picrvnting  til* 
pletion  of  a  wrong  done  by  its  managers  and  admtiiiitialQl 
the  time,  for  which  wrong  tlie  incorporatioa  may  bemadeliifeli 
in  damagesL 

This,  at  first  tiglit^  has  some  plausibility,  bat  it  it  bat 
bHity,  and  the  substantial  meritQ  of  the  objection  will  eo 
examination. 

In  ihs^^fifst  place,  this  ii  not  an  interdict  agalnit  tht  i««* 
poration  completing  the  contract  of  sale.  The  tale  Ji  e^^  ' 
and  the  interdict  is  din^cted  against  the  pnrchaaeti  ti^tag 
using  that  which  they  have  purchased*  Now,  even  iappnam 
that  Henderson's  prior  right  could  be  urged  by  the  iuipcs'  " 
as  a  ground  of  reduction  directed  against  the  managen  mA 
jority  of  the  incorporation,  it  is  difficult  to  aee  how,  witM 
some  previous  step  of  the  kind,  the  ailegatioD  of  Hendetmi 
right  eoulil  found  these  susi>eriderb  in  an  attempt  to  eidedtlSi 
possession  of  the  respondents,  who  ari'  completety  blauhetesi  III 
tbe  matter,  and  who  are  juat  as  much  iujuri^  by  the  iX^dM 
incorj>(>r:Ltion  as  Henderson  himself  or  his  repnesentatif^ 

For,  in  the  secttnd  places  the  sale  to  the  rcaponkoia  Ml 
the  act  of  the  incorporation,  and  held,  acoording  |o  the  kjfB 
thesis  neces?!arily  assumed  in  this  bruich  of  the  argument,  Ii, 
itself  unohjectiunable,  the  incorxmrntion  is  bound  in  al>i<ia«_ 
warrandice  iu  support  of  tluit  transaction,  end  iCi^ 
members  equally  tK>und  nt  least  in  warrandioe  ot  Ikd 
that  is,  to  abstain  fVom  all  measures  f>om  briiii^iiig  it ' 
tion.  If  the  Side  was  within  the  |K>weri  of  tlie' 
that  act  is  unchallengeable  by  any  of  its  ineiiib^% 
may  Ije  in  behalf  of  other  parties.  And  what  eonmfiMi 
torest  in  Whalf  of  the  incorporation  does  there  or  «■« 
exist,  which  thesm  individual  members  ha^e  any  ini 
to  Assert  in  the  form  of  an  interdict  against  the  ] 
When  they  say  tluit  there  may  be  an  action  of  damapi 
the  ineori>oration  on  the  part  of  Henderson,  the  answer 
ou£.  It  Henderson's  Hght  remains  effectual,  hiii  clahn 
not  to  recover  damages,  but  to  recover  the  fzr  : 
events,  his  Hijlit  either  to  recover  the  ground,  > 
aliemLtion,  will  not  be  made  one  whit  better  <-*  "..*c 
erection  of  the  proposed  monumejit*  If  he  Tcciovmw  Iht 
good  and  well ;  then  the  monument  must  gp, 
rights  of  those  who  have  erected  it  without  a  ralid  UlJe  t» 
site.  If  he  prefers  claiming  damagt^a^  thcrtr  imtounl 
sibly  be  iucreaded  or  afiectod  in  any  wa^  bgr  tlw 
which  the  respondent*,  the  aocond 
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in  the  suspenders*  argument  oh  this  hranch  of  the  case,  is,  that 
their  zeal  to  protect  the  incorporation  from  an  action  of  damages, 
which  nobody  is  thinking  of,  most  unquestionably  and  neces- 
sarily creates  against  the  incorporation  an  instant  liability  to 
damages  in  favour  of  the  respondents.  There  is,  as  has  been 
already  mentioned,  no  interdict  against  the  sale.  This  has  al- 
ready taken  place.  Then,  what  does  the  case  come  to  ?  The 
incorporation,  through  the  medium  of  their  proper  organs,  first 
sold  this  piece  of  ground  to  Henderson  in  1776,  and  then  hav- 
ing expunged  his  name  fh)ra  their  books,  hare,  seventy  years 
mf^rwards,  sold  it  for  a  fair  price  to  the  respondents.  What 
Henderson's  representatives  may  do  nobody  can  tell,  or  indeed 
whether  there  are  any  such  persons  in  existence.  But  every 
body  can  see  that,  in  the  event  of  the  respondents  being  excluded 
from  the  possession  they,  bona  fide,  purchased  from  the  mana- 
gers of  the  incorporation,  having  a  power  of  sale,  will  have  un- 
questionably a  good  action  of  damages  on  the  warrandice  against 
the  Incorporation,  so  that  the  protection  of  the  interests  of  the 
incorporation,  argued  in  this  branch  of  the  case  by  the  suspen- 
ders, the  individud  members,  leads  to  this  result, — that,  in  order 
to  relieve  the  incorporation  from  an  imaginary  or  a  merely  pos- 
sible action  of  damages,  they  shall  be  entitled  to  take  a  step 
which  will  inevitably  create  ground  for  an  instant  and  certain 
action  of  damages,  against  which,  as  far  as  I  can  see,  there  would 
be  no  defence.  Assuming,  then,  as  I  am  bound  to  do  in  consi- 
dering this  point,  that  the  sale  to  the  suspenders  was  in  other 
respects  unobjectionable,  I  think  the  objection  founded  on  Hen- 
derson's previous  right  is  bad,  and  that  the  respondents,  as 
individual  members  of  the  incorporation,  have,  in  regard  to  that 
matter,  neither  title  nor  interest  to  obstruct  the  respondents  in 
taking  possession. 

The  second  reason  of  suspension — ^that  which  arises  from  the 
peculiar  character  and  object  of  the  monument  in  question — is 
one  which  is  perhaps  attended  with  more  diflSculty.  But  still, 
after  bestowing  upon  it  all  the  attention  due  to  the  importance 
which  it  appears  in  the  estimation  of  the  partin  to  possess,  I 
have  not  been  able  to  satisfy  myself  that  there  are  any  legal 
grounds  for  giving  effect  to  the  feelings  or  partialities,  private 
or  public,  by  which  the  suspenders  are  influenced  in  demanding 
the  interference  of  a  court  of  law. 

In  t\iQ  first  place,  it  must  be  uniformly  kept  in  view  that  the 
object  for  which  this  ground  was  acquired  is  the  erection  of  a 
monument  or  memorial  of  the  dead.  This  consideration  at 
once  excludes  the  necessity  of  considering  any  of  those  extreme 
cases  which,  I  cannot  help  thinking,  have  been  somewhat  tin- 
necessarUy  introduced  in  argument  of  the  proposed  erection  of 
buildings  absolutely  and  utterly  foreign  and  repugnant  to  the 
ordinarv  uses  of  a  bnrying-ground.  A  monument  in  memory 
of  the  departed  is  just  one  of  the  uses  to  which  such  ground  is 
ordinarily  and  specially  applicable. 

Secondly,  I  do  not  well  see  a  distinction  which  can  be  drawn, 
on  any  definite  or  intelligible  ground,  between  the  case  of  monu- 
ments erected  over  the  dead  who  are  actually  interred,  and 
those  erected  in  memory  of  the  dead  who  happen  to  repose  else- 
where.   Actual  interment  is  no  doubt  the  proper  purpose  of  a 
burying-ground ;  but  that  has,  in  every  case,  led  to  the  erection 
of  monuments  marking  not  only  the  place  where  a  particular 
individual  or  number  of  individuals  are  interred,  but  also  the 
sentiments  of  respect,  and  sense  of  their  merits  and  good  quali- 
ties, entertained  by  the  living.    In  regard  to  this  latter  point — 
and  which  is  evidently  the  most  important  object  of  the  greater 
number  of  monuments — it  is  a  matter  of  absolute  indi&rence 
whether  the  remains  of  the  departed  are  deposit<^  beneath  the 
mouument  or  not.    Accordingly,  without  attempting  any  ftir- 
ther  explanation  of  the  source  from  whence  the  practice  has 
arisen,  the /ac^  is  undoubted,  that  in  every  place  of  sepulture, 
church,  churchyard  or  burial-ground,  monuments  in  memory  of 
the  dead,  though  reposing  in  a  distant  land,  or  under  the  depths 
>f  tHe  aea,  are  of  constant  occurrence ;  and  I  believe  that  any 
[aestion  as  to  the  erection  of  them,  as  being  a  misappropriation, 
halleageable  by  parties  having  no  other  interest  than  that  of 
oMers  of  burial-places  within  the  same  enclosure,  woidd  pro- 
«bly  be  leoeived  with  equal  astonishment  and  indignation. 

Htit^  indeed,  in  the  present  case  this  specialty,  when  tirged 
y  ttieie  respondents,  stands  in  singular  contrast  with  the  pro- 
e9Bed  and  tmly  grounds  of  their  opposition  to  the  proposed 
lOOtAnent;  that  is,  thefar  disapprobation,  or  as  the  Lord  Ordi- 
Sinr  more  stnmgly  expresses  it,  their  <*  deeeMUUwnofthe  ctrnducf 
f  the  parties  whom  the  monument  is  intended  to  commemo- 
Ate.     rhw,  it  It  obvtoos  that,  'Whatever  may  be  the  force  in  law 


of  their  objection  when  put  on  that  ground,  it  cannot  in  any 
view  be  fortified  by  the  circumstance  that  it  is  only  by  the 
monument,  and  not  by  the  bodies  of  the  *^  detested  pames**  tliat 
the  burial-ground  is  to  be  polluted.  Indeed,  I  cannot  see  how 
the  presence  of  the  actual  remains  of  the  parties  could  make 
the  slightest  difference  on  the  argument.  Though  interment  is 
necessary,  a  monument  commemorative  of  the  merits  of  the 
persons  is  not  an  indispensable  accessary  to  interment ;  and, 
therefore,  if  the  objection  of  the  suspenders  were  good — ^if  they 
could  shew  that  a  monument  for  the  proposed  purpose — a  public 
testimonial  of  the  supposed  merits  ot  those  parties — ^was  a  mia-- 
appropriation  of  the  burial-ground,  the  objection  to  such  a 
monument  would  be  equally  good  though  the  remains  of  the 
whole  of  these  persons  were  deposited  below. 

These  propositions,  then,  being  assumed ;  and  liolding,  as  I 
must  do,  that  the  erection  of  a  monument  in  memory  of  the 
dead,  thoi^h  not  actually  interred  under  it,  is,  in  the  gene- 
ral case,  a  proper  and  legal  use  of  ground  acquired  in  a  churdi- 
yard ;  it  lies  on  the  suspenders  to  make  out  that  there  are  good 
objections  to  this  particular  monument,  which  take  it  oat  of  the 
general  rule^  and  justify  them  in  requiring  the  interftsence  of  the 
Court  to  prevent  its  erection. 

In  entering  upon  this  inquiry,  we  are  relieved  tnm  one  dif- 
ficulty which  might  in  other  drcumstanoes  occur;  and  we  ax» 
consequently  enabled  to  narrow  the  real  question  ttiU  &rther. 

It  cannot  be  pretended,  and  indeed  it  is  not  maintained  by 
the  suspenders  themselves,  that  the  memory  of  those  individoals 
to  whom  the  monument  is  to  be  erected  is  so  tainted  with  any 
gross  and  public  violation  of  the  recognized  roles  of  morality  as 
to  render  a  memorial  of  them  an  oatrage  on  decency,  and  an  in- 
sult to  the  feelings  of  mankind. 

Some  stress,  ^eed,  was  laid  in  argument,  on  the  dream- 
stance  of  their  conviction.  But  the  only  int^igible  groand  of 
objection  is  their  gmltj  of  which  the  conviction  is  supposed  to 
be  the  proof.  And  those  who  questiDn  the  justice  of  the  con- 
viction cannot  be  said  to  commemorate  the  gnilt,  meteAy  be- 
cause they  sympatliize  with  those  who  were  convict^  and  pun- 
ished without  good  grounds. 

Besides,  every  one  in  this  country  knows  and  feels  that,  in 
regard  to  offbnces  purdy  political,  the  question  of  absolute  moral 
guilt  or  innocence  is  one  on  which  it  is  imposuble  to  refer  to  any 
unvarying  and  conclusive  test  In  consequence  of  that  variation^ 
the  convicted  traitors  of  one  age  become  the  martyred  patriota 
of  another ;  a  character,  too,  which  they  often  hcM  even  in  the 
opinion  of  a  great  part  of  their  cotemporaries.  And  in  this  very 
case,  waiving  any  discussion  of  the  merits  of  the  opinions  enter- 
tained on  the  subject,  the  fact  is  indisputable  as  matter  of  his- 
tory, that  grave  doubts  have  been  entertained  on  the  light  in 
which  those  public  transactions  should  be  viewed. 

Indeed,  it  is  this  very  diversity  of  o{»nion  which  forms  the 
single  ground  of  the  opposition  of  the  suspenders  to  the  erection  of 
this  monument.  They  do  not  oppose  it  as  an  alleged  insult  to  thd 
public  feelings  of  the  community^an  objection  which  would  be 
equally  available  whether  the  monument  were  to  be  placed  in 
the  Calton  Burying-Ground  or  anywhere  else.  They  very  fairly 
put  their  case  where  it  must  stand,  not  upon  the  general  feeUng 
against  those  parties,  but  upon  the  opinion  in  their  favour  being 
divided.  Their  statement  on  the  record  is, — "  The  views  which 
have  led  to  the  proposed  erection  involve  matters  in  which  the 
strongest  difference  of  political  opinion  exists  among  the  commxmty. 
And  the  erection  of  the  structure  would  introduce  the  acn- 
monies  of  political  feeling  into  a  place  where  very  di£fbrent  feel- 
ings ought  to  prevail"  And  again, — "  The  other  complainers 
concurring  in  this  application  do  not  desire  to  express  any  ofnnion 
on  the  political  question  thus  raised.  But  they  ground  th^r  ob- 
jection on  the  undoubted  existence  of  strong  diversity  ofsentimani 
on  the  subject,  and  on  the  unsuitableness  of  the  proposed  a^ection^ 
the  purpose  and  objects  to  which  the  place  has  been  set  iH^art, 
as  well  as  the  other  grounds  herein  after  mentioned." 

Here,  then,  ^e  question  is  brought  to  a  very  narrow  point. 
The  respondents  having  aoquired  a  piece  of  ground  in  a  publio 
burying-ground  for  the  dedared  porpose  of  erecting  a  monu- 
ment to  the  memory  of  certain  j^ersons  whose  sopposed  publio 
serrtoes  they  value^  or  at  least  m  whose  sufferings  in  a  parti- 
cular cause  they  S3rmpathize,  the  question  is,  whether  there  are 
grounds  in  law  for  the  sospeoiders  jointly  interested  in  the  bury- 
mg-groand  preventing  the  buildii^,  because  they,  and,  as  they 
say,  a  part  of  the  oommanity»  do  not  concur  in  the  estimate  of 
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This  U  the  fair  Btate  of  the  question  as  a  question  of  law.  It 
itjmda  quite  clear,  as  the  Fjord  Ordinary  has  juatly  reraarkwi* 
"  of  the  merifs  of  iht  political  difettmts  hetic^f^n  the  pnrties.*'  It 
Tnuftt  be  decided  exactlj  in  tliG  mtne  waj  and  on  the  samo 
prinriplea  m  if  tho  relative  alt  nations  of  these  partiea  had  been 
reversed,  arid  aa  if  we  hail  before  ns  an  applieatifia  for  an  iuter- 
dict  nt  the  initance  of  the  n.'?pondeiits(  to  preveot  the  pfoposed 
oreetion  by  the  aasix?nder8  of  a  monument  in  honour  of  the  de- 
cease 1  jurjmen  by  whoso  rertlict  these  parties  were  coaTieted. 

Now,  in  considering  this  poirjt  of  law,  I  must  throw  out  of 
▼iew  entirely  the  supposed  disturbanee  of  the  feelin^si  of  the 
■aspenders  which  the  apjiearance  of  this  mo nu meat  might  (it 
is  laid)  inflict  on  them  in  their  solemn  visi  tat  ions  to  the  ploc^ 
of  rest  of  their  connexiona.  A  court  of  justice  must  hare  coarser 
Knd  more  substantial  materials  fur  its  decUienn  than  such  re- 
fined eenti  men  unties  as  thei«?,  which  I  flrmly  believe  hare  no 
exiatcnoe  in  the  minds  of  the  highly  respectable  persons  who 
oppose  this  ereetion*  and  which  I  cannot  help  eonsideriog  as 
erabellishmenta  of  their  cas*,  fijr  which  they  are  indebted  to  the 
ingenuity  and  eloquence  of  their  counseL  'The  fiiet  is  undoubt- 
ed that,  in  a  visit  to  any  churchyard,  monnments  may  bo  found 
offensive  to  gwd  taste  and  correct  feelings,  and  aervinff  not  so 
much  to  attest  any  real  merits  of  the  demh  aa  to  shew  the  canity 
and  folly  of  the  tlvinff.  And  far  be  it  from  me  to  contest  the 
right  of  these  ffusjiendersT  *f  they  ehoofle^  to  set  down  this  pr(^io»ed 
monument  as  an  addition  to  the  account.  But  to  prevent  the  ^rer- 
U'on  ^fjfitrJi  a  monunu^nt  is  a  very  djflferent  matter,  and  must  Te«t 
on  very  difTerent  grounds.  And  really  if  the  jjolitical  feelinjff 
of  these  suspenders  were  so  very  combustible  as  to  rise  into  a 
flame  at  the  tnere  sight  of  thi^  intended  obidisk  upon  visiting 
the  Cidtoo  Bnrjing- Ground,  I  cannot  help  thinking  that  they 
would,  to  say  the  least,  be  as  chargeahlc  with  carrying  "  tho 
acrimomea  of  political  feeling^  into  a  churchyard  as  the  sub- 
scribers to  this  monument.  At  any  rate,  the  true  remedy  would 
be,  not  a  suspension  and  interdict  against  the  raiding  of  the 
monument,  but  a  suspension  of  their  visits  to  the  burying- 
groundi  until  they  had  schooled  dnwn  their  own  political  par- 
tialities and  projndices  into  aomewliat  of  a  more  charitable  al- 
lowance for  tiiose  of  their  neighboum. 

But,  as  I  said  befon?,  such  coniideratfoui  cannot  enter  into 
this  question,  which  is  truly  a  question  as  to  the  limits  of  the 
use  of  property  legitimately  acrtuired  by  the  snspendens.  It  is 
thttrf^  and  they  have  an  ftnflonbfed  riffkt  to  erect  upon  It  n  monu- 
ment in  memory  of  the  dead:  And  the  diflicnlty  whieli  \  have 
always  felt  to  Ik;  insurmountable  is  the  total  absence  of  any  law, 
or  usage  equivalent  to  law^  to  prevent  them  from  ereetinga  monu- 
ment to  the  dead  whose  name^  are  brought  into  question,  be- 
cause there  is  a  diversity  of  opinion  as  to  the  merits  of  tho  per- 
sons so  to  be  honoureiiL  Tlmt  the  measure  originates  from  po- 
litical motives  on  the  part  of  the  respondents,  and  from  their 
particular  views  of  the  political  merits  or  suiferings  of  these  in- 
dividuals, is  unquestionable,  just  as  the  opposition  to  it  on  tho 
part  of  the  respondents  sprinpra  as  clearly  from  a  similar  source. 
But  where  is  the  authority  for  a  court  of  law  interfi^ring  in  such 
a  ease?  I  confers  that,  in  principle,  I  can  see  nothing  of  the 
kind.  There  is  no  necessary  community  of  political  sentiment 
among  the  proprietors  of  places  of  interment  in  the  same  bury- 
iug-grounrL  There  Is  no  implied  adoption  of  the  political  sen- 
timents or  prejudices  which  may  be  indicated  by  any  particular 
monument  tjeyond  that  of  the  prsons  by  wfio'm  it  is  erected. 
Consequently  there  is  no  intellij^bie  ground  for  any  one  or  more 
of  them  challenging  such  an  indication  on  the  part  of  another^ 
by  way  of  preserving  themselves  from  such  an  implication. 

No  doubt  usage  in  sueh  a  question  would  have  a  poweiful 
effect ;  ami  if  it  could  be  shewn  that  such  an  us^ge  existed,— tliat 
monnmental  erections  were  in  practice  strrL-tly  limited  to  the 
expression  of  personal  or  family  affection,  or  that  no  public  de- 
mons trnt  ions  in  honour  of  individuals  were  tolerated  in  church- 
yards, unlesf  the  feelings  in  their  behalf  were  such  as  could  be 
iy  in  path!  zed  in  by  the  whole  body  of  the  community,  or  at  least 
by  the  whole  proprietors  of  burial-places,— the  present  attempt 
on  the  part  of  the  respondents  might  be  held  in  law  to  be  a 
threatened  misuse  of  the  property.  But  the  usaat*  is  all  the 
other  way.  It  surely  cannot  be  questioned  that  monuments  in 
resppet  of  sup^josed  political  and  public  services  are  of  constant 
occurrence,  and  are  every  day  admitted  into  places  of  sepulture 
without  any  body  dreaming  of  an  objection,     ft  is  equallv  a 


matter  of  notoriety  that,  in  the  case  of  political  services,  there 
tnust  and  always  will  be  in  the  wjuntry  as  great  a  divernity  in 
opimon  as  exiati  here^    Indeed,  we  have  not  far  to  go  to  witness    |    the  mere  cxi«t«nm  01  tii 


the  existence  of  monumenti  at  least  u  gffl^nsire  in  U»ir  i^ 
ractevi  and  that  of  the  parties  commemorated,  is  that 
jectetl  to.  Why,  in  this  very  Calron  Butying-Grouoii 
mentioned  lu  the  argument^  the  moat  striking  fcatQn^  h\ 
ment  to  one  whose  name,  deservedly  high  in  Literature,  k 
separably  connected  with  opiniona  wliich  the  vast  nu^jttrit^ 
his  countrymen  would  reject  with  abhorrence.  Tbio,  tdeoi 
ueirer  the  i>oint,  we  have,  in  one  of  the  oldest  and  itnit 
quented  churchyards  of  this  city^and  I  liave  nodoiibl 
will  be  found  in  every  part  of  Scotland — monument*  in 
political  or  religious  martyrs,  in  thrir  oifJn  doif  cviitr^ 
but  whose  sentences  liave  been  roversedi  though  by  wlmt  ii 
at  least  a  partial  change  of  opinion  of  their  eouutrjim'a:  1% 
it  eannot  be  denied  that,  in  a  number  of  those  auta,  UtotQf^tii 
remains  of  the  dead  themselves  have  long  sioiccbecubkodediill 
the  surrounding  dust,  the  spirit  of  tlie  contostm  teligiouaiiHlpfi> 
tical^  attached  to  their namesi  liai  lived  oo,  and  still  Irriminriiif 
ed  i  n  tensi  ty  and  ac  ti  vi  ty  at  the  pr^eseot  djty .  Yet  all  thsse  bnm^ 
menta  %rere  ereete<l  and  still  stand  without  dmlkog^.  Di^ 
are  clearly  testimonial t,  like  all  £uch  monumeiitSi.  ef  tb«  <f^ 
nions,  religioua  or  pUlicAl^  of  tho$e  who  erected  them,  aai  M-^ 
thing  elie;  but  itlll,  being  mootimenta  to  the  dead,  the  emStt 
of  them  has  been,  hf  the  usage  of  this  country,  reoogntttd  n  i 
legitimate  use  of  a  jxjrtion  of  a  public  buTying-gTouLiil  turt^itt 
standing  that  very  diversity  of  opinion,  whidi  dws,  wbEn  dai 
present  ease  is  ri^lly  scratiiiised,  form  the  iiugk  gmmi « 
law  of  the  opposition  of  the  suspenders. 

I  conclude,  theut  as  I  set  out,  by  stating  my  opinion,— thut 
can  see  no  reason,  either  In  principle  or  aa  derived  from  qm 
for  questioning  the  intended  appropriation  of  this  pii^e  of  gnmi. 
by  the  respondents  as  an  abuse  or  misaae  of  the  riglit  d 
perty  which  they  have  acquire*!.  It  is  now  more  tiun  ^% 
century  since  these  transactions  took  place.  The  merits 
demerits  of  the  individuals  coneemed  in  them  are  tnatterofiiifr 
tory^  upoti  which  there  is,  and  possibly  alwayi  wUlbti 
of  opinion.  But,  for  the  reasuus  already  aaalgned,  Id 
cover  that  the  parties  holding  one  set  of  these  opinioi 
titled  to  prevent  the  other,  who  take  a  di^fvent  vkW| 
tifying  those  opinions  in  the  form  of  a  monument  i! 
the  dea^l  who  may  have  eicerteil  themtelvei  and 
their  defence.  It  is  impossible  for  me  to  hold,  in 
•tauccB  of  tills  case,  that  there  i*  here  any  such  in( 
of  the  right  of  property  acquired  by  the  re«poudcuis  uto 
quire  or  justify  the  interference  of  the  Conn. 

Lord  Je^rfit/, — I  concur  in  the  opinions  last  dclivcnjd; 
have  but  little  to  add  in  explanation. 

As  to  the  formal  objection  on  the  jmrt  of  the  dissi  nii™t 
bers  of  the  incorporation,  foundetT  on  (tie  prior  sile  i^*  1" 
son  in  1776,  I  have  no  difflni  vcr.     VVIiati'V^ 

the  case  as  to  the  ncfjafivc  p\  I  am  aalisflel 

incorporation  has  at  all  eveiti?  Lri^u-*iri;    '      -  -   -^'"^ 
complete  title  to  the  property  by  tbcp 
ing  openly  ri^umed  pqi^sefsion  of  it,  en  '  „ 

wards  of  forty  years  ago,  and  occupied  it  during  nii  thil 
as  a  tool-bouse  for  the  use  of  their  grave-diggerf  aw!  f^fhm 
vants;  erasing  at  the  same  time  the  n^me  *i;  u 

punchaaer,  from  the  books*  which  foritn.^1  ihf.  .  d 

original  purchase*     But  it  is,  if  poasiblt!^  aijii  mtu'.-  nw^tf 
these  individual  who  now  )nterfci«(iatibejr  my)  wMfWl 
tet^t  the  ooTTvoration  from  a  poAtMe  daiis  of  dftuuges  al  lb< 
stance  of  Uenilersou**  re|KrefeiitatlTet|  wottld  inevitaWr  ^a W 
them  to  a  tcrtain  and  Ihr  more  fbrmldable  claim  oa  the  yas\€\ 
the  present  respoadenta,  if  they  tliottld  atioiseed  ia  ttui 
ference.    The  bftigain  with  these  last  pcrtlAi  li  * 
eluded ;  the  price  hat  been  paid  ;  and  posKanon 
There  can  be  no  doubt,  tlu  rofore^  that,  if  motcflicd  M 
session  by  the  act  of  the  sellers  themselvea,  they 
titled  to  damages ;  and  the  only  result  of  tlie  comt 
ce«s  upon  this  grimud  would  therefora  be,  fco  e>jECliange 
possible,  and  in  truth,  im:igi miry  liability  to  tb^esi 
of  Henderson,  for  a  certain  and  tkr  more  ooefOili 
the  respondents.    Up{»n  this  point,  tbex«lbt«,  [  fee 
for  hesitation. 

Upon  the  other  and  more  in  Merest  irtff  quealimt,  wliifhla 
by  the  proprietors  of  other  lots  in  this  bury ing-gfoutitJ—* 
Is  unfortunately  a  ditSeronce  of  opiuiou  aiuong  wt— I 
right  to  make  a  few  ohservatiutiii*  1%  ii  cotainly  to  ba 
when  any  individuals  propose  to  nu^  loidl  ■tuaf!  i^ 


per^  as  is  found  to  ^n^^^m¥^^f^f^§^ 
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the  grounds  of  it  are  not  nnreasonable,  and  maj  be  sympathized 
with  by  many,  will  not  warrant  the  interference  of  the  law.  To 
justify  that,  it  will  generally  be  necessary,  I  think,  to  shew, 
either,  Ut,  that  the  use  proposed  would  import  a  breach  of  cou' 
tract  or  legal  obligation ;  or,  2d,  would  constitute  a  nuisance  to 
the  neighbourhood ;  or/juiaMy,  would  endanger  the  public  peace, 
or  be  a  violation  of  decency  and  good  morals.  Hie  complainers 
hare,  Tery  prudently,  relied  most  on  the  first  of  these  grounds. 
But  they  hare  sought  aid  also  ttom  the  last ;  and,  therefore,  I 
must  say  a  word  or  two  on  that,  before  considering  the  value 
of  their  plea  on  the  allegation  of  substantive  breach  of  agree- 
ment. 

Th^e  is  no  point  made,  I  think,  on  the  proper  question  of 
Nuisance,  and  it  obviously  would  not  be  maintainable — the  pro- 
posed structure  having  manifestly  no  tendency  to  iiyure  health, 
or  interfere  with  the  ordinary  comforts  of  life  in  the  vicinage: 
But  it  is  strenuously,  though  rather  indirectly,  contended  that, 
being  designed  to  honour  the  memory  of  convicted  criminals,  it 
is  legally  objectionable,  on  the  score  of  morality  and  good  order. 
Now,  I  would  observe,  that  this  seems  rather  an  objection  for  a 
public  prosecutor  than  for  private  individuals ;  that,  if  at  all 
available,  it  would  go  to  prevent  the  erection  of  the  monument 
in  any  situation  whatever ;  and  that  it  seems,  therefore,  to  come 
rather  inconsistently  fh>m  these  complainers,  who,  I  think,  have 
rested  their  case  entirely  on  their  privileges  in  this  particular 
burying-ground,  and  distinctly  disclaimed  any  wish  to  interfere 
with  it  if  removed  to  another  locality.    But  supposing  it  to  be 
comjietently  raised,  I  am  far  from  saying  tliat  there  may  not  be 
cases  where  there  might  be  much  force  and  relevancy  in  such 
an  objection.   If  it  were  proposed,  for  example,  to  erect  a  monu- 
ment to  the  honour  of  such  miscreants  as  Burke  or  Bishop,  on 
the  ground  of  their  noble  zeal  for  the  promotion  of  anatomical 
science,  I  should  be  sorry  to  think  that  there  could  be  any  doubt 
as  to  the  legality  of  interdicting  it,  as  an  insult  to  common  de- 
cency, an  affront  to  the  best  principles  of  our  common  humanity 
— and  so  of  other  enormities.  But  Political  offences  are  in  quite  a 
different  cate^ry ;  and  though,  often  leading  to  &r  greater  evils 
than  more  debasing  or  revolting  crimes,  and  therefore  requiring 
the  repression  of  at  least  eqiud  severities,  yet  do  not  imply 
any  such  moral  depravity  in  the  individuals  who  may  fall 
into  them,  as  to  disentitle  them,  especially  after  a  considerable 
lapse  of  time,  to  the  sympathy  of  those  who  may  then  look  with 
pity  to  their  sufferings,  and  with  charity  on  their  excesses.    Mr 
Butherfurd  made  a  touching  allusion  to  the  neighbour  tombs  of 
Montrose  and  Argyle — two  illustrious  men,  who  mutually  ar- 
raigned each  other  of  treason  in  their  lives,  and  both  died  as  con- 
victed traitors.    Hampden  and  Falkland,  in  like  manner,  fell 
in  adverse  ranks— each  battling  for  what  he  conscientiously  be- 
lieved to  be  the  cause  of  his  country ; — and  yet,  do  not  their 
monuments  now  stand  imperishably  together,  in  the  breast  of 
every  generous  reader  of  their  story?  And  who  is  there,  at  the 
present  day,  that  would  grudge  a  tribute  of  respect  to  the  gal- 
lantry of  Bfdmerino  or  Lochiel,  or  look  with  any  tiling  but  pro- 
Iband  veneration  on  the  pious  labours  of  Old  Mortality,  among 
the  scattered  tombs  of  the  proscribed  covenanters  ?  The  indivi- 
duals now  in  question  were  persons,  no  doubt,  of  less  mark  than 
those  I  have  mentioned.  But  they,  too,  fill  a  page  in  history ;  and 
their  private  lives,  I  believe,  were  blameless — or,  at  all  events, 
unstained  by  any  brand  of  infiuny.    Nor,  indeed,  do  I  see  any 
reason  to  suppose  that  they  were  actuated  by  any  worse  motives 
tiban  those  whidi  have  at  all  times  most  commonly  led  men  into 
political  delinquencies ;  exaggerated  notions  of  existing  evils,  and 
possible  remedies ;  overweening  estimates  of  their  own  power  and 
abilities ;  and  a  morUd  desire  of  distinction  or  notoriety — dan- 
gerooa  infirmities  of  character  certainly ;  and  capable  of  working 
infinite  mischief  in  certain  conditions  of  society ;  but  not  in 
themselves  hateful ;  nor,  when  expiated  by  much  suffering,  at 
all  inconsistent  with  feelings  of  deep  and  respectful  sympathy, 
especially  among  those  who,  without  at  all  approving  of  their 
conduct,  may  yet  lean  to  the  principles  they  professed,  and 
regret  that  they  were  not  asserted  with  greater  temperance  and 
propriety. 

I  hare  alluded  to  the  lapse  of  time  as  a  material  element  in 
any  estimate  of  the  danger  and  consequent  illegality'  of  monu- 
ments to  political  offenders ;  and  it  must  at  once  be  seen  that  it 
is  a  most  material  element.  With  all  the  allowances  that  can 
be  required  for  such  offences,  it  seems  impossible  to  doubt 
tliat,  while  the  convictions  for  them  were  recent,  and  the  state 
of  thing*  whidi  called  for  such  convictions  still  continued,  it 
might  be  pregnant  with  the  most  serioni  danger  to  allow  the 


erection  of  any  such  honorary  memorial  to  the  persons  con- 
victed. To  go  no  further,  indeed,  than  the  case  of  the  indivi- 
duals now  in  question — if,  immediately  after  the  suppression  of 
what  they  were  pleased  to  call  the  British  Convention — while 
the  country  was  still  in  a  state  of  alarming  excitement,  and 
all  the  affiliated  societies  either  in  full  operation  or  but  partially 
dissolved — ^proposals  had  been  publicly  circulated  for  setting  up 
such  a  monument  in  any  of  the  populous  places,  (whether  in  the 
streets,  suburbs,  or  burying-grounds,)  which  had  been  the  seat 
of  these  assemblies,  I  feel  that  it  must  have  been  considered 
not  only  as  a  daring  defiance  of  the  law,  but  as  an  open  lifting 
of  the  standard  of  sedition,  and  a  perilous  provocation  to  actual 
violence  and  disorder ;  and  liable,  as  sucli,  to  be  interdicted  and 
put  down  at  the  instance  of  a  public  prosecutor. 

But,  after  tlie  lapse  of  fifty  eventful  years,  when  all  the  sub- 
jects of  those  agitating  proceedings  have  long  been  in  their  quiet 
graves ;  when  few  survive  who  can  have  any  distinct  recollect 
tion  of  the  actual  feelings  and  temper  of  the  times ;  and  when 
two  entire  generations  have  risen  from  infancy  to  manhood, 
under  an  altered  state  of  the  law  and  distribution  of  political 
ihmchises,  and  amidst  new  objects  of  interest,  and  topics  of 
contention  which  had  not  then  been  heard  of, — ^I  cannot  but 
think  that  any  persons  who  may  now  choose  to  commemorate 
them  by  a  monumental  building,  may  be  indulged  in  their  fancy, 
without  the  smallest  risk  of  producing  pubUc  commotion,  or 
exciting  in  the  breast  of  a  single  individual  any  feeling  of  dis- 
content or  disaffection  to  the  constitution  and  the  laws. 

It  only  remains,  therefore,  to  consider  whether  the  erection 
of  this  structure  can  be  regarded  as  a  substantial  violation  of 
any  contract  which  the  proprietors  of  this  burying-ground  may 
have  entered  into  with  former  purchasers  of  burying  places 
within  it  ?  Now,  there  is  confessedly  no  stipulation  to  the  effect 
now  contended  for,  in  any  of  these  contracts ;  and  the  whole  case 
of  the  complainers  rests,  therefore,  on  what  they  say  is  to  be 
implied  or  inferred,  from  the  nature  of  the  subject,  and  the  pecu- 
liar purposes  for  which  it  was  offered  and  acquired.  They  took 
their  several  lots,  they  say,  as  portions  of  an  enclosed  cemetery 
or  ancient  phice  of  interment ;  and  are,  consequently,  entitled  to 
insist  that  the  whole  enclosure  shall  be  used  for  purposes  of 
sepulture  only ;  or,  at  all  events,  that  no  part  of  it  shall  be  ap- 
plied to  purposes  inconsistent  with  the  decent  quiet  and  solem- 
nity of  a  place  of  interment.  And  to  this  proposition,  so  gene- 
rally^ stated,  I  do  not  see  that  there  need  be  much  objection. 
Stnctly  speaking,  to  be  sure,  it  might  be  difficult  to  find  autho- 
rity for  holding  that  the  owners  of  graves,  in  such  a  place,  were 
legally  entitled  to  any  thing  more  than  that  the  area  should  be 
decently  enclosed,  and  the  graves  themselves  protected  from 
being  trampled  and  defiled  by  the  pasturage  of  cattle ;  and  that 
they  and  their  relatives  should  have  access  to  them  on  all  fitting 
occasions.  But  my  own  impression  is,  that  they  are  also  entitled 
to  be  secured  against  being  disturbed,  in  any  such  visits  of  sor- 
row or  meditation,  by  the  exhibition,  in  these  confines,  of  any 
unseemly  spectacle ;  or  by  sounds  or  sights  which,  by  obtruding 
images  of  worldly  vanity  or  levity,  might  jar  too  painfully  on 
the  feelings  or  trains  of  thought  which  such  a  loc^ty  should 
inspire.  But,  while  I  am  disposed,  on  this  ground,  to  agree 
with  the  Lord  Ordinary  that  the  suspenders  might  justly 
complain,  as  of  a  substantive  breach  of  agreement,  if  they  found 
any  part  of  this  area  given  off  as  a  site  for  shows  of  wild  beasts, 
or  rope-dancers,  or  for  a  comic  orchestra  or  equestrian  theatre, 
I  must  say  that  I  think  the  objection  extravagantly  overstrained, 
and  indeed  entirely  perverted  and  misapplied,  when  it  is  sought 
to  be  extended  to  such  an  edifice  as  is  here  in  contemplation. 

I  shall  not  repeat  what  hs»  been  already  so  well  said  as  to 
the  established  practice  of  erecting  in  such  places  what  are 
learnedly  called  cenotaphs — or,  in  other  words,  empty  tombs 
or  monuments,  to  the  memory  of  individuals  who  are  not  there 
interred ;  and  which  are  fully  as  often  intended  to  commemorate 
the  admiration  and  sympathy  of  sections  of  the  community,  for 
PubUc  services  or  sufferings,  as  the  mere  private  afibction  of  sur- 
viving friends.  It  is  enough  to  satisfy  mo  of  the  legality  of 
such  a  structure  in  such  a  locality,  that  it  is  essentially  of  a 
Sepuldiral  and  Solemn  character.  It  is  a  monument  to  Uie 
Memory  of  Dead  men— of  men,  no  doubt,  who  in  their  lifetime 
offended  against  the  law,  and  incurred  its  penalties ;  but  who 
may  now,  surely,  be  held  to  have  expiat^  their  offences  by 
their  sufierings ;  and  of  whom  I  cannot  but  think  that  we  are 
bound,  on  every  consideration  of  Christian  charity  and  humility, 


(and  especially  in  such  a  place,)  to  tliink  only  as  of  erring  and 
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unfortunate  fellow  creatures. 
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I  tm  unwillinj^  to  bclicre,  and  in  fact  I  do  not  believ(^  th&t 
the  jironiotcra  nf  thU  monument,  or  Any  coosiderabLc  number  of 
thGrn,  really  wish  by  it  to  encourage  insubijrdination  or  contempt 
Ibr  lawful  authority.  But  CTcn  iff  cotild  think  thiit  any  of  them 
were  actuated  by  so  matii^ant  an  inlontion,  I  should  feel  con- 
fident that  the  experiment  must  eml  in  their  si^id  disappoint" 
ment.  The  evil  of  any  lesson  inenlcated  in  such  a  fonn,  for* 
ttm&tely  depends  wholly  on  the  Rpirit  in  which  i(  is  rend  t  and 
not  on  the  porpoaiti  with  which  it  may  haye  been  promulgated ; 
and  I  hiLFG  not  the  least  fear  of  it3  being  now  read  by  the 
people  of  tltis  cnuntTyy  or  such  of  them  as  may  think  of  look- 
ing at  it,  In  any  but  a  Bafb^  and  even  a  salutary  sense,  Tlie 
thought  which  such  a  monument  should  suggest^  even  to  thoso 
most  oppa»e<l  to  the  views  and  opinions  of  its  founders,  are 
naturally  of  a  solemn  and  aobcrht^  eharaeter.  And  if,  in  aome^ 
they  may  «till  be  too  much  minted  up  with  feelings  of  anger  at 
<upposeii  injustiee,  and  in  others,  of  unmerciful  reprobation  of 
offences,  of  whieh  the  mischief  and  the  penallies  have  been  lonfif 
ago  coiisumatedr  I  can  only  fay  that  the  blame  will  be  with 
those  who  eontinucj  on  either  *5ide,  to  eherish  eeuiiments  so  un- 
charitable ;  and  that*  if  there  he  any  place  where  the  iiiJiuennes  of 
the  iC^ne  in  whieh  they  are  sufr^*«tLHl  are  likoly  to  soften  them 
iown  to  a  mor^  humane  and  iudulgent  standards  it  is  when  that 
icenc  13  laid  where  the  wicked  eeaw  from  troubling^  and  the 
weary  rest;  atid  where  every  thinjf  should  remind  u§  of  our  own 
frail  mortality,  and  of  that  nwfid  Seat  of  Judgment  l>eforti  which 
Bono  of  us  can  hope  to  be  juNtifiwl — except  throuj^h  fuercy. 

I  cannot,  ihert*f(>re»  p^rsua4e  myself  that  the  erecTion  of  thli 
monucnent,  in  the  place  now  propu»etl  for  it*  can  be  considered  aa 
&ny  violation  of  the  rights  of  tho^  who  have  int^^rest  in  the  ad- 
joining ground  ;  or  that  the  mere  dislike  of  a  few  sensitive  indi* 
Tiduais  (for  no  real  interest  U  affected)  is  a  ground  on  whieh  it 
can  be  legally  rnterdieted  ;  and  I  ani,  then-fore,  for  altering  th© 
interlocutor  of  the  Lord  Ordinary,  and  refusing  the  note  of 
suspcasiioo. 

The  Court  pronotmced  the  following  interlocutor  : 
*'  Alter  the  interlocutor  of  the  I^ord  Ordinary  reclaimed  against, 
and  remit  to  his  Lordship  to  recal  the  inteVrliet,  and  to  refuse 
the  note  of  suspension  :  Find  the  suspenders  liable  in  cxpeuses, 
and  remit  to  the  auditor  to  tax  the  samc^  and  to  report  to  the 
Ijord  Ordinary." 

Lard  Otdmar^f^  Robert-son. — For  Sitspemhr«,  Neaves^  Patton ; 
Scoti  and  Balderston,  WK,  AgtJvts.^Far  iU^t>ttndmu^  Ruther- 
furd,  Burton;  J.  S,  Stodart,  W.Sw,  A^euf.— W.  Cfc^jt.— [J.C] 


Ath  March  1845. 
Second  DtvtsioN.— (FX.M.H,) 
No.  137. — R<>BERT  Gibson,  Petitioner. 
Poons'-Roll — Husband  and  Wife—Divorce — Procesfl. 
The  Court  graDted  the  pmyer  of  a  petition  for  a  re- 
mit to  the  reporters  on  the  prohahUk  cumoy  by  a  man 
pursuing  an  action  of  divorce  o^inat  his  wife,  in  whieh 
a  record  was  made  up  and  closed,  and  where  the  Lord 
Ordinary  had  ordered  a  sum  to  be  pai*l  to  his  wife  for 
eondueting  her  defence,  which  he  was  unable  to  do,  on 
the  petitioner  undertaking  to  get  his  wite   ivlm  put  on 
the  poors* -roll  at  his  own  expense, 

For  Pftitimtr^  Robiaon  ;  James  SomervQle,  S.S,C,  Antnt— 
IFX.MJL] 


5M  Mmiih  1845. 
Second  DiviF^iojf.— (F.L.M.H.) 

No.  laS. — Maoistrateb  of  St  3Ionanck,  Purguet^Sj  v. 
A^UKFAV  Mackik  and  John  Cochrane,  Defenders. 

n  arbour— Port — A  tyrant  of  hot  en  and  harLmfrt  tetth  tftti  prmlffffEx, 
^T!,^  with  /oiwj,  gmites^  temdis^  vmtmtfiit,  and  comamn  pasHOijfs 
to  and  from  the  tott^n  mm  havea^IIeM  (q  mrr^  rujht  to  terfain 
ff round  adJatrHt  to  the  hfiflmur* 

Bounding  Chart-er  —  Property— Pnasession  —  Prescriptton — A 
party  with  a  bouadiut/  tilf^^  tolm  had  trrctrd  an  &iithou»e  on  a  pic^t 
fff  ffrrtund  irithtMi  his  Ifoundiirtfj  am!  pttitMfif'trd  it  for  tiptm}rdn  flf 


Jbrtif  ifears — J/eM  to  have  wo  prcpcrt^  in  tht  jrasW  m  lA«i  i^ 

The  public  road  runs  east  and  weat  thnoogh  ibe  Ion 
of  St  Monance,  and  ihe  defenders,  Mackie  anl  CocJitwiE, 
possess  houses  immediately  on  the  north  side  of  thewai 
The  sea^  stgaiu,  Is  on  tUe  Bouth  side*  s^tal  Imvfm^  the 
road  and  the  sea  there  is  a  small  patch  of  j^Jimd.  K-i 
tills  piece  of  ground  tliere  was  a  competition  betw« 
the  pursuers  and  defenders* 

Tlio  Magistrate's  claimed  it  in  virttie  of  a  ebiiw 
dated  28th  October  1 622,  whereby  William  Sai^ilia^ 
liferent cr,  and  Sir  pJarnes  Sandl lands,  hi^  son,  fiar  ufSt 
Monance,  upon  the  naiTatiTe  of  a  royal  eliartcr  of  etisc- 
tion,  hy  which  the  town  and  |Hjrt  of  St  MoDaDcc  ws? 
erected  into  a  iree  burgh  of  barooy,  and  tLepontid 
harbour  thereof  into  a  free  port  and  harbour,  |ttf, 
granted,  &c*,  in  favour  of  the 

*'  baiUies^  eounsaillT  fewars  And  intiabitarkti^  of  out  iiid  loit  if 
Bt  Monance,  and  thiilr  successourSf  aU  and  Imll  oijr  £wtti 
hearin  iind  herbrie  of  St  Monance,  with  all  uai]  i*inilm  it 
cuatomes,  ancUorageJ?,  protfiji  ttij,  priTcleget,  Camuillkstftl* 
modetes  of  the  eam^iif  qnhfttsumever  pertaJuini^  or  tlit^f 
or  can  be  known  to  appertene  thalrto,  with  th?  liatU  cmMi 
of  the  faires  of  the  satd  toun,  and  all  txnii  ^ndrte  ibe  ^sooA 
lone&,  ^itti:^,  w>'Tidis^  venuelib,  and  common  pn^iagcf  tod 
^1  the  front hmat8t  pairt  mure  and  comontie  of  3t  UmamU 
and  fra  the  foresaid  tonn  of  St  Monance  wid  hama  Mi 
ae^a  well)  within  our  said  loan  as  out  with  the  $aiiijii»  uAM 
wont^  with  free  isheund  eo trie,  and  all  ot  her  pdrQcga,  lifciMk 
easmentis  and  comoditeis  of  tlie  aamyn.'* 

On  this  chnrter  sasine  followed  on  28t1i  (Vuite 
which  was  duly  registered  on  30th  Oct*il»er  bVlt  t* 
this  title  the  A^lagit^tmtes  have  held  ihe  sulje^  m 
veyed  in  the  grant  ever  since  its  date. 

The  defenders  each  claimed  a  part  of  tl>e  groaaiil* 
dispute  in  virtue  of  their  titles. 

Slackie  founded  on  a  charier  dated  Gth  Xownlf 
1704,  granted  to  his  predecessor  by  Sir  Alex;^  '"*  **" 
struther,  singular  successor  to  Sir  James  > 
whereby  he  cUsponed  **  the  toilsteatU  t. 
and  yard,"  Iwunded  by  **  tbe  full  sea  ir^ 
Subsequent  titles  were  likewise  produc^*d,  n 
southern  boundary  is  varied.     In  173B  ati^i 
property  is  both  limes  described  as  bound' ■ : 
fijil  sea,  the  High  Street  intcrvetiing  cm  r 
In  1748  it  is  described  a.s bounded  by  ^*  ihe  I 
and  sea-Hood  on  the  south,"^ — in  1772  ^my^^ 
common  street  on  the  south,"  and  id  17^4  ar>ii  i^' 
it  is  bounded  iigmn  by  **  the  full  sea,  the  strvcl  j 
TCning,  on  the  south/' 

Cochrane  again  f bunded  on  certain   titles 
from  the  same  an  per  ioi^,  the  first  of  tlu*m  datini  in  1 
in  all  of  vvliieh  his  property  is  descril>otl  as  bowm 
"the  eotnmon  pa«tsago  and  full  sea  on  the  suui 

The  defenders  presented  a   petition   to  the 
stating  that  they  had  undoubted  right  to  the 
ground  in  dispute ;  tlmt  they  had  Unm  m 
the  same ;  and  prayin«  that  the  Magistrates 
interdicted  from  occupying  any  part  of  the  mU 
The  interdict  leaving  been  gran  red,  it  was^ 
being  made  up  in  theSiierift'-Couit,  tlicreaft^ 
on  such  evidence  being  addtieed  as  llie  Hh 
*'  Buthctent  to  be  the  foundatiuu  of  a 
men  6  /'   The  Magis  t  ra  te  s  «d  voeat ed  tl us  deci 
likewise  brought  a  supplemental^ ad voc«ii< 
they  brought  up  ^wo^mlgdy^ul^i^ 
3d  September  and  r4ni  wtober  I8i0, 
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repelled  two  preliminary  objections,  to  the  efiect  thart; 
the  two  defenders  could  not  jointly  carry  on  the  action, 
and  that  Mackie  should  have  served  a  copy  of  his  own 
petition  on  himself  as  a  town-councillor.  At  the  same 
time  they  brought  a  declarator  for  having  it  found  and 
declared  that  the  defenders  had  respectively  no  right 
of  property  in  the  said  piece  of  ground,  and  that  it  be- 
longed to  the  pursuers.     The  processes  were  conjoined. 

The  pursuers  pleaded — ^That  their  title  was  suflBcient 
to  give  them  right  to  the  ground  in  dispute ;  and  that 
the  defenders'  titles  excluded  them  from  claiming  it,  as 
they  shewed  their  property  was  bounded  by  the  street. 

The  defenders  pleaded — ^That  their  property  was  not 
bounded  by  the  street,  but  by  the  sea,  and  that  the 
pursuers'  title  conveyed  no  right  to  the  ground  in  dis- 
pute. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  the  accompanying  note : 

**  2Ut  December  1S44. — ^TheLord  Ordinary  having  heard  par- 
ties* procurators,  and  made  avizandum,  and  considered  the  closed 
record  in  the  conjoined  processes  of  advocation  and  process  of 
declarator,  with  the  proof  adduced,  and  whole  proceedings, — In 
the  declarator,  at  the  instance  of  the  Bailies  and  Councillors  of 
the  burgh  of  barony  of  St  Monance  against  Andrew  Mackie  and 
John  Cochrane,  repels  the  objection  to  the  title  of  the  pursuers 
to  insist  therein,  and  finds,  d^lares  and  ordains  in  terms  thereof, 
and  decerns :  And  in  the  original  and  supplementary  advocation  . 
at  the  instance  of  the  pursuers  of  the  declarator — the  defenders 
in  the  action  in  the  Inferior  Court,  insisted  in  at  the  instance  of 
the  defenders  in  the  declarator— adheres  to  the  interlocutors  of 
3d  September  and  14th  October  1840,  repelling  the  preliminary 
defences  in  the  said  action ;  and  in  respect  that  the  petition  in 
said  action  proceeds  on  the  ^ting  of  the  petitioners  (the  de- 
fenders in  the  declarator)  being  respectively  proprietors  of  the 
two  pieces  of  vacant  ground  to  which  it  relates,  or  having  some 
quahfled  right  of  property  therein,  or  having  as  proprietors  of 
the  rest  of  the  premises  contained  in  their  titles,  acquired  a  ser- 
vitude over  thcnn,  but  of  what  kind  is  not  specified,  or  that  the 
act  complained  of  would  be  productive  of  a  nuisance  to  their 
undisputed  properties ;  and  in  respect  that  none  of  these  things 
have  been  duly  established,  recals  the  interlocutors  of  8th 
Aagnst  1840,  and  SSth  June  and  15th  September  and  1st  No- 
vember 1842 ;  and  in  particular,  leeals  the  interdict  thereby 
granted,  assoilzies  the  defenders  in  said  action  (the  pursuers 
of  the  declarator)  from  the  conclusions  thereof^  and  decerns  ; 
but  reserving  always  to  the  said  petitioners,  or  either  of  them, 
any  right  they  may  have  as  proprietors,  burgesses,  or  inhabi- 
tants of  the  said  burgh  of  St  Monance,  to  the  occasional  uses  of 
the  said  piece  of  ground,  along  with  the  other  proprietors,  bur- 
gesses, or  inhabitants,  and  all  right  or  liberty  to  them,  or  either 
of  them,  in  any  of  these  characters,  to  challenge  or  object  to 
the  exclusive  or  preferable  occupancv  of  said  ground  by  any 
other  person :  Finds  the  pursuers  of  the  declarator  entitled  to 
expenses,  both  in  the  original  action  in  the  Inferior  Court  and 
in  the  conjoined  processes  in  this  Court ;  but  exclusive  of  the 
expense  of  bringuig  the  supplementary  advocation,  and  subject 
to  modification,  and  remits  the  account  thereof,  when  lodged,  to 
the  auditor,  to  tax  and  report. 

"  Note. — 1.  The  Lord  Ordinary  is  of  opinion  that  the  gene- 
ral title  of  the  pursuers,  as  representing  the  burgh,  comprehends 
the  two  pieces  of  ground  in  dispute,  and  that  they  would  have 
a  well-fennded  claim  to  them,  to  the  ef^t  concluded  for  in  the  « 
declarator,  even  in  competition  with  parties  who  had  an  express 
title,  if  these  parties  had  not  occupied,  or  had  ceased  to  occupy, 
their  respective  portions  as  propnetors,  and  the  occupancy  had 
been  with  the  burgh  in  the  appropriate  manner,  and  still  more 
so,  if  the  title  was  not  express,  but  only  in  terms  which  might 
admit  of  being  explained  by  possession  as  comprehending  the 
disputed  ground,  and  absolute  and  exclusive  possession,  as  pro- 
prietors was  not  established. 

<*  2.  The  import  of  the  titles  of  the  defenders  is  a  point  not 
free  from  difficulty. 

'^Tlie  title  of  the  defender  Mackie  is  a  bounding  title— the 
subjeett  eonveyed  being  described  by  boundaries  distinctly  ex- 
prewed  ^  emry  ii#e.    The  southern  )xrandary  is  the  matter  in 


controversy.  The  oldest  deed,  not  the  original  grant,  bat  a 
charter  of  resignation  in  1704^  describes  the  south  boundary  as 
*  the  fhU  sea  on  the  south.'  But  passing  over  an  instrument  of 
sasine  upon  a  precept  of  dare  constat  in  1738,  the  subsequent 
charters  of  resignation  and  acyudication,  or  sasines  th^ieoo, 
from  1789  downwards,  contain  a  Mler  explanation  and  descrip- 
tion of  the  botmdary  on  the  south,  according  to  the  terms  of 
which,  (and  throwing  out  of  view  the  disposition  by  John  Mac- 
kie in  1772,  and  similar  subordinate  deeds,  which  are  still  less 
favourable  to  the  claim  of  the  defender  than  the  charter  from 
the  superior,)  the  Lord  Ordinary,  as  at  present  advised,  thinks 
tliat  the  *  High  Street*  or  *  street'  mentioned  in  the  titles,  must 
be  held  to  form  the  southern  boundary  of  the  subjects  conveyed. 
He  thinks  this  is  the  sound  conclusion  to  be  drawn  both  from 
the  way  in  whlcli  the  south  boundary  is  described,  and  from 
the  other  boundaries  when  referred  to ;  for  if  the  south  bound- 
ary  were  carried  beyond  the  street  to  the  bulwark,  which  the 
defenders  take  as  the  line  of  *  the  full  sea,'  so  as  to  include 
within  it  the  disputed  ground,  then  it  would  appear,  that  to  the 
east  and  west  no  boundary  would  be  given  for  that  portion  of 
the  subjects  so  supposed  to  be  conveyed ;  and  this  altuough  the 
titles  in  describing  the  boundaries  plainly  profess  to  give  a 
boundary  surrounding  and  enclosing  on  every  side  the  whole 
subjects  contained  in  them.  And  it  mav  also  bo  remarked,  that 
the  early  state  of  possession  in  particular,  as  disclosed  by  the 
proof;  is  in  comformity  with  this  view  of  the  south  boundary, 
harmonizing  with  it,  and  not  consistent  with  the  boundary  lying 
fiirthcr  souUi. 

'*  But  assuming  the  street  to  be  the  boundary  on  the  south, 
it  follows  that  the  title  being  a  boundary  title,  it  cannot  be 
founded  on  as  a  title  to  any  gromid  lying  to  the  south  of  the 
street,  even  although  there  were  clear  proof  of  exclusive  posses- 
sion of  it  by  Mackie  and  his  predecessors  fur  forty  years  and 
upwards,  seeing  that  that  would  be  possession  in  the  face  of,  or 
without  title,  and  not  in  support  of  it.  But  no  party  can  pre- 
scribe any  right  in  the  fiice  of  the  title  on  which  he  relics  to 
found  prescription ;  the  title  must  be  sufficient  by  its  terms  to 
cover  the  right  claimed.  Hence  the  rule  of  law  is  fixed,  that 
no  one  can  prescribe  on  a  boundary  charter,  so  as  to  acquire  a 
right  to  property  which  is  beyond  the  boundary  to  which  his 
right  is  limited  by  the  terms  of  the  charter  itself.  Stair,  ii. 
3,  26,  and  73;  Young,  17th  Nov.  1671 ;  Morr.  9636,  and  other 
cases. 

"These  observations,  in  reference  to  Mackle's  title,  equally 
apply  to  that  of  the  defender  Cochrane.  Indeed  the  terms  of 
his  title  are  even  more  unfavourable  to  the  plea  of  its  including 
within  its  boundary  the  ground  claimed  by  him. 

"  Supposmg,  however,  that  a  different  view  were  to  be  taken 
of  the  meaning  and  import  of  the  titles  of  the  parties,  and  tliat 
the  description  of  the  south  boundary  of  their  properties  respec- 
tively were  held  to  be  at  least  so  ambiguous  as  to  admit  of 
explanation  by  possession,  and  that  if  fortified  b^  a  clear  proof 
of  exclusive  possession  by  the  defenders;  as  proprietors  for  forty 
years  and  upwards,  of  the  pieces  of  ground  in  dispute,  thejr 
would  form  good  titles  thereto,  the  Lord  Ordinary  apprehends 
that  no  such  possession  has  been  instructed  in  the  case  of  either 
of  the  defenders,  while  there  is  established  a  sufficient  possession 
on  the  part  of  the  pursuers  and  their  predecessors  to  preserve 
their  right  in  virtue  of  the  general  title  of  the  burgh,  to  the 
exclusion  of  the  competing  claims  of  the  defenders,  or  either  of 
them.  This  appears  to  the  Lord  Ordinary  to  be  the  correct 
result,  when  the  character  of  the  possession  by  the  defenders,  as 
referable  to  a  title  of  property,  and  the  character  of  the  posses- 
sion of  the  buigh,  that  is  of  the  burgesses,  inhabitants,  and  others, 
of  the  ground  in  question,  with  relation  to  the  nature  of  the 
subject,  and  the  rights  and  uses  to  be  exercised  therein  as  be- 
longing to  the  burgh,  are  duly  attended  to. 

"  No  doubt,  in  this  view,  there  may  be  more  difficulty  with 
regard  to  the  portion  of  the  ground  opposite  to  Mackie's  pre- 
mises, occupied  by  what  in  the  proof  is  called  the  lumber  housci 
and  which  was  buili  more  than  forty  years  ago.  So  far  it  may 
be  thought  that,  applying  the  rule  of  tantum  prtescriptum  quan- 
tum possessumf  a  sufficient  prescriptive  right  and  title  to  that 
extent  at  least  has  been  established,  still,  under  all  the  drcum- 
stances  connected  with  that  structure,  including  its  position  in 
part  upon  the  bulwark,  which  seems  to  be  public  property,  the 
Lord  Ordinary  hardly  thinks  that  there  is  enough  in  the  case 
to  warrant  that  part  of  the  ground  being  differently  dealt  with 
from  the  rest.  -c  T  ^ 

"  3.  The  plea  stgted  by  the  pursuers  of  the  declarator  as^ 
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preUminniy  defcncfi  in  the  orijpna!  acMDn  befort*  the  Sheriff!  nnd 
whicli  ift  brought  before  this  Court  by  the  auppl^metitary  advo- 
cation fur  tbem,  ChjLt  ihe  action  was  iiicoTii|H<tt^Dt,  ad  belni^  nt 
the  instaacu  of  two  parties  pur^acra  who  haJd  do  joint  title  und 
interest,  and  etjnld  at  the  most  only  go  the  k^ni^tli  of  having 
tha  iastAtice  hmitcd  to  one  of  Xhfsm  as  pursuer  ;  an[l  a  niinuie 
lias  aocordin^iy  been  lodged  to  the  effect  that.  slic>iild  tliO  plea 
be  BnstiuntrtJj  M^ckie  is  to  stand  as  I  Ik*  jjarty  inaisliujif  in  the 
action.  But  the  Lonl  Ordinary  conoid  ere  the  defence  to  h?  too 
eriticaJ  in  the  circumstaticjea*  It  may  be  that  the  litka  of  Mac- 
kie  and  Cochrane  might  be  differoinly  worded^  and  the  pnxif  of 
poftsefision  as  to  each  respect  iiroJy  mi^ht  not  be  aUugeiher  the 
iinie;  bnt  looking  to  the  niiture  of  tlie  Bubjeet  hi  diaputef  n»d 
that  Mackie  and  Cochrane  ^"vrc^  in  reapect  of  their  allcKed 
righlB  therein,  agfrriL^ved  by  one  and  the  same  act  done  by  tbe 
Magistrates^  and  Coaoeil  of  which  tlic  a^rtitin  coioplainedt  and 
that  the  ftppiieation  in  fonnded*  (whether  justly  or  not  is  here  of 
no  iinportaii£*e,)  not  only  npon  ttie  allegiition  o'f  property  in  the 
disputed  (TroundT  but  of  nuisance  to  the  other  subjt^ts  belonging 
to  them,  it  is  apprehended  that  it  would  be  too  strict  an  appU- 
Cfttbn  of  the  geo(^nil  rule  to  f)nd  ttiat  the  union  of  Afackie  and 
Cochrane,  as  joint  pursuera,  Tvas  incompctciit.  Even  as  i^solv- 
ingr  into  a  matter  of  expenses,  wliich  it  truly  does^  the  p<nnt  is 
of  the  leaij  importance,  seeiuj^  that  the  proof  in  the  action  before 
the  Sberifir  has  been  tJiJcen  as  the  proof  in  the  declarLttor^  and 
disposing  of  the  case  as  the  Ixird  Ordinary  has  done,  ita  impor- 
tance is  still  further  diminii^hed,  the  party  invUtiog  in  the  plea 
being  In  other  respects  the  successful  |iarly,  and  having  been 
found  entitled  to  eipenses  generally,  ah  hough  subject  to  modi- 
fication^ in  carrying  out  which  it  is  however  meant»  inter  ftlUt^  to 
teliet^e  the  opposite  party  from  any  cxiK^nsea  which  can  be 
shewn  to  bavc  heen  occasioned  by  tluit  plea  having  been  main- 
tained. 

"4.  With  respect  io  the  ground  of  the  interlocutor  in  the 
advocation,  and  the  reservation  by  which  it  is  qualified,  the  Lord 
Ordinary  haft  only  to  observci  that  the  i^jM^rvation  ia  In  no  way 
incon  its  tent  with  the  decree  in  the  declaratori  the  terms  of  the 
conclusions  of  that  action  leaving  open  all  such  questions  as 
thoflc  to  which  the  reaorvation  refere," 

Both  parlies  reclaimed;  Ihe  pursaet^  on  tho  point  of 
expenses,  and  the  defenders  on  the  merits. 

Tlie  defenders  artjued^—Thv^l  the  Magistrates'  charter 
conveyed  no  right  to  tliis  piece  of  ground,  but  that  it 
was  embraced  within  the  boundaries  of  the  defenders* 
property;  that  the  sen  wns  their  southern  boundarj, 
the  street  intervening  being  inserted  parenthetically  in 
the  description  ;  ami  they  went  into  the  proof  to  shew 
they  had  been  in  possession ;  that  they  had  always  re- 
paired tlie  sea  dyke  at  tliclr  own  exi>eu3e ;  and  that 
Mackie  had  actually  built  a  lumber  house  on  a  part  of 
it,  which  he  hiwl  used  for  years  with  oat  inter  rnption. 

The  pursuers  org  tied-— Tlmty  in  virtue  of  their  title, 
they  were  validly  in  fell  in  the  whole  atreet^^  lanes, 
harbour^  &e.  of  8t  Monance ;  that  the  grant  of  haven 
and  harbour  carried  right  to  the  adjoining  shore  j  that 
the  defenders'  titles  were  bounding  charters,  whereby 
their  property  was  bounded  by  the  street  on  the  south; 
that  alJ  the  ground  on  the  south  side  of  the  road  was  re- 
quired for  suitable  access  to  the  harbour ;  that  if  tlie 
right  was  not  in  iht  defenders  in  virtue  of  their  title.% 
no  right  could  accrue  to  them  by  such  possession  as 
they  attempted  to  make  out ;  and  they  went  into  the 
proof  to  shew  that  they  hati  had  possession  of  tho  ground 
for  holding  markets^  hairing  lines,  &c. 

At  advising, 

fj>Fd  Jmtke-VkrL — The  fint  title  which  it  is  necofisiiiy  in 
this  case  to  ooniider  la  thut  of  the  pursuers  of  the  dccUrtttor, 
th(^  Magistrates  of  St  Monitnce*  Although  directly  from  Sir 
Jminef  SMwlilands,  yet  it  is  a  grant  by  him  in  terms  of  a  crow-n- 
ohirter,  therein  recited,  to  him,  granting  the  port  and  haven  of 
8t  Moiuuuse^  aod  erecting  tho  same  into  a  free  port.  The  Ma- 
gistraiei  hAre  the  full  benefit,  therefore,  of  the  royal  grant  of 
the  port  and  hotco,  with  the  righu  of  frw  port*    Tins  ^nmt  of 


the  port  and  haven  fhom  Sir  James  Sotidiliiids  is 

date  to  any  of  the  lit  lea  from  the  same  family  or  thm  vttn- 

Bor?  founded  on  by  the  defenders. 

The  grant  is  not  merely  one  of  free  port  wiiliia  cemb  ft* 
tensive  limits  ;  it  ia  a  special  grant  of  a  port  and  hi\m  it  a 
particular  place.     A  general  grant  of  free  port  inituD  amt 
JinriiLa  does  not  imjjori  necessarily ^  and  seldom  gr^t%  4  t^d 
property  in  the  shores  within  the  precincts  of  ibe  mtsxt^  tat 
only  the  use  and  ilie  sole  use  of  the  same  for  the  piupjisif 
loading  or  iinloading  goods,  or  subjects  the  use  of  the  t\mt  ^ 
the  proprietors  to  the  conditions  and  pay  meats  of  tbe  p«l 
But  a  grant  of  the  jx^rt  and  haven  at  a  particular  spot  iloci  cot^ 
vey,  if  the  worde  do  not  exdudci  the  whole  sliore  and  beidbif 
that  x^c^rt  and  haven  for  the  purpoies  of  the  harbour  It  m  il* 
junet  or  part  of  the  same ;  bo  that  the  grantees  of  Ibtpoitlvi 
a  title  of  property  in  the  game,  and  are  entitled  to  mii»mi 
or  0 titer VI  i^  oectipy  the  proper  fihore  all  found  the  port  (out 
eKcIu^lon  of  any  uppropriatioa  thereof  by  Individ Uiili.   (^ 
and  all  the  authoritiea  so  explain  the  natupe  P'^f>  r Tj.nf  rf  h>> 
grant  of  a  port  and  haven,     Craig,  who  ha- 
many  of  these  subjects^  i^  quite  exprcfts  00  thi-  _ 
Andt  to  make  hi5  meaning  moire  «^xplicit»  he  iiyt  .  i 
the  grantee  the  right  to  the  sand  or  beat:h»  ffuuu 
hifteritii-^  fitictut  exturrit !  but  goe*  onto  mM  1 
littiiSfjvt  fJ  adjacem  cUam  ad  i*mtitm  p^thti^  ui 
imponan/ur^  ri  e/ferautur^  tt  ad  ttmpus  itrventttr^ 

Hie  iittus  or  shore  is  not  what  the  lido  covers ; 
contrary^  expressly  contradistingnished  from  that  1: 
f)age.  It  is  the  strip^^  of  hmd  adjoining  the  actual  bij^iu  «^ 
goods  may  be  placed,  and  where  the  tide  may  bt*  waiclieo  Hiif 
and  the  goods  preserved- thiit  shore  which  is  ai'^oetiiif  Iff 
quay  a,  wharf Sj  and  so  forth.  On  eonij>aring  si-c-  1 3  abort  fflikii 
with  ^ee.  15  as  to  the  shores  within  the  predocti  oTthefiii 
grant  of  free  port  within  certain  boiiad%  hia  meaning  *IVVi 
luoi^  emphatically.  It  is  unnecessary  to  go  orer  thii  Niv» 
lar  grant,  for  in  many  passages  it  very  dearly  protes  um  ill 
grant  of  the  |Kirt  and  haren  includes  the  ftiU  accedes  itid 
of  the  same.  One  object  was  to  make  ^^  a  auffldent  bl 
thereuntil"— not  a  bulwark  for  the  ppot<?ction  of  tbtpimi^ir 
others  but  &  bulwark  for  the  harbour;  which  incttiu,^co«^ 
a  qnay  so  protected  that  it  may  he  '*  m  snffidenfc  biitatfil 
loading  and  Inndhig  thereuntil/'  Then  all  aa^&mim  mdmom 
pa^qsages  to  the  harbour  are  grante<l^  and  the  open  ipaee  nai 
the  port  U  properly  the  common  passage  of  the  pott^ 

Then  all  getting  righta  in  the  town  were  to  contribute  t^lii 
maintainiog  of  the  h  11  vert.  TJien  (which  I  do  uoi  think  itl» 
portant)  sei-iin  is  to  be  given  at  the  full  sta  (Tttdmmihmd^^ 
tfit-reof,  to  which  the  bailies  are  to  pass,  and  of  wbkb  jEWPf 
the  symbols  are  to  be  delivered— cartA  ami  ston*  t^fiU  ^F^f^4 
the  havufi.  fit  thefitil  sea  thereqf  as  nt  the  prittet^rtil  mmlk  rfm 
mmf'^  which  clearly  denotes  that  the- shore  or  tiifus  was  conft^ 
so  that  even  nt  fufl  tide  seisin  could  be  given  of  earth  tni  i^* 
on  the  ground  of  the  haven. 

Tliis  view  of  the  grant  of  the  pursuers  is  of  great  U»lB<a- 
Btrulng  or  considering  the  proper  iioiiort  of  the  titic»«f  1^^ 
feirdera.     These  are  grant j  tlovfing  tVom  the  wmmt  falj^dK 
l^rrior.  although  mueh  later  in  d;*te,  of  tmmmtntM  m  ihbtMn, 
H  which  this  established  port  and  haren  existed  Wi?  ^• 
ously,  and  had  been  con? tit u ted  by  royal  graii 
of  their  6Uhjecis-^uj>erior  themselves  oud  *fr 
the  Magistrates  of  their  biugh  of  bflrooy*    N' 
eicpr«^s  and  inHeslble  cxprtrs.^ion.5  could  warr^i: 
the  construction  which  would  niipait  into  an  , 
grant  to  the  prejudice  at  once  of  the  port  »iui  of  - 
feuars,  a  right  to  any  of  the  pro jx^r  shore,  hmdiiig-jt]:: 
mon  passages  of  the  jiort.     On  looking  at  tho^t*  1 
never  entertained  any  doubt  whatever  as  to  thttr  pr 
ing  and  legal  e Sect-     It  is  enon^h  to  ntV    r"   - 
which  contains  on  the  south  one  the  bm 
the  next  the  full  sea  and  the  High  Stii 
tonth.    The  first  description — containing  tl* 
souths  was  not  repeated  in  any  other  Litla      i 
oeral  said,  if  this  title  stood  atone,  thor?  wmili ! 
question,  for  it  would  give  clearly  right  down  ■ 
assuredly  not*  for  the  public  street  ind  otmn 
isted — betongod  to  tho  pur^uer^  on  the  put  ot 
and  could  not  be  included  by  any 
of  ont  feuar  in  a  burgh  to  the  actual 
of  the  whole  town*    This  only  tMvfk 
tioa  of  the  titlei  of  oiiC(Birliptctjp)ylLiP  W^Miid^j^ 
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ft  port,  yoa  must  look  to  the  actual  facts  and  to  the  predomi- 
Dftting  gnmt  to  the  community  of  the  streets  and  port.  The 
other,  again,  I  think,  is  perfectly  conclusive,  being  feeQ  from  all 
ambigui^— the  fUU  sea,  the  High  Street  intenrening  on  the 
soatiL  The  meaning  of  that  is  clearly,  that  between  the  pro- 
perty and  the  sea  ^  street  interrenes— comes  between— cuU 
turn  offfirom  the  sea— is  interposed.  I  know  no  other  gramma^ 
tied  or  sensible  meaning.  The  later  titles— containing  the  Hiah 
Street  and  sethfloody  and  at  last  the  common  ^tree^— explain  satis- 
fiu;torily  the  use  of  the  preyious  expressions.  I  hare  no  doubt 
that  the  party  has  this  benefit  of  the  reference  to  the  sea — that 
00  grant  can  be  made  by  narrowing  the  High  Street  or  com- 
mon passage  of  any  ground  between  him  and  Uie  sea  to  any 
other  feuar.  It  was  intended  to  give  him  the  front  to  the  sea 
open  and  clear — ^the  street  and  ^e  sea  being  in  this  way  his 
boundary.  But  a  right  to  the  property  of  the  shore  or  lUtus  of 
the  port  itself,  as  between  the  street  and  the  sea,  is  not  witliin 
any  reasonable  construction  of  the  terms.  It  is  unnecessary  to 
advert  to  the  titles  of  Cochrane. 

6ach  bemg  the  titles,  I  apprehend  it  to  be  quite  clear  that  no 
lots  of  possession  on  the  part  of  Cochrane,  or  as  to  the  larger 
portion  of  the  shore  opposite  Mackie's  feu,  are  of  the  least  im- 
portance at  all  in  explanation  eren  of  the  titles.  None  of  these 
lets  appear  to  me  to  be  exclusive — ^none  to  be  material. 

Tlie  only  fiict  of  the  least  importance  is  the  lumber  house  of 
Mackie,  which  has  stood  for  md^  than  forty  years  openly  and 
unchallenged.  I  cannot  take  the  statements  that  there  was 
^rambling  in  the  town  as  proof  of  challenge  oh  the  one  hand ; 
nor,  on  t^  other,  the  statement  that  he  had  to  treat  the  Magis- 
tetes  and  others  to  whisky  as  proof  of  acquiescence.  It  seems 
to  have  been  one  of  those  open  and  flagrant  usurpations  df 
pablic  property  so  oommott  in  Scottish  burghs  where  there  was 
influence  among  the  council— certainlv  with  the  full  benefit  of 
law,  whatever  that  ma^  be,  of  not  having  been  challenged. 

Bat  it  is  an  usurpation  without  a  title.  If  I  am  right  in  the 
construction  of  the  title  to  the  port  and  haven,  and  of  the  title 
(0  Mackie's  tenement  one  includes  this  spot  as  part  of  the  com- 
non  quay  and  landing  place  of  the  port — the  other  expressly 
excludes  it.  The  possession,  therefore^  is  unavailing  in  point  of 
aw.  The  south  wall  of  it  it  actually  built  on  the  bulwark  of 
ibe  haven  belongulg  to.  the  community,  and  it  occupies  a  most 
mportant  part  m  the  quay  which  that  bulwark  was  to  form  and 
>rotect— being  at  the  very  landing  place  chiefly  used,  it  would 
ippear,  for  simUl  boats.  I  think  that  this  cannot,  consistently 
rich  the  tKleSy  be  taken  as  any  act  of  possession  explanatory  of 
he  meaning  and  construction  of  the  same ;  but  is  clearly  an  un- 
awM  oocupatioQ  of  ground  to  which  the  titles  cannot  be  ex- 
ended.  Hence,  if  there  is  value  or  practical  meaning  in  the 
nle  of  the  law  of  ScotUmd — ^that  to  entitle  a  party  to  acquire 
hat  which  is  in  the  titles  of  another  by  prescriptive  possession, 
here  must  be  a  title  to  what  his  possession  can  be  le^timately 
scribed— this  case  apj^iears  to  aflbrd  an  instance  of  iH  applica- 
ion. 

The  case  of  the  Ma^trates  of  Cubross  v,  Geddes,  24th  No- 
ember  1809,  (in  Baron  Hume)  was  stron^y  pressed  upon  us 
y  Ifr  Cook.  Being  a  Second  Division  case,  his  report  of 
oorse  has  not  the  same  value  after  he  became  derk  of  the  First 
>ivision  as  of  those  cases  which  he  heard  a^ed  and  decided, 
lie  case  is  qnite  different  from  the  plresent  in  all  the  important 
articulars.  1.  It  did  not  relate  to  Uie  shore  of  any  port  or 
aven,  but  some  of  the  shore  of  what  was  within  the  general 
irritonr  of  the  burgh.  2.  The  magistrates  had  no  grant  of  the 
bore  aloiuf  the  properties  of  others  through  the  territory  of  the 
oiig^  l%ey  founded  onl^  on  a  right  which  gave  them  the 
urgh  ^  cum  scUinis  saUnarua  aive  salie  patelUs  infra  bondaSf'*  ^c. 
Iiis  was  no  grant  of  the  sea-shore.  Perhaps  it  was  not  easy 
>r  Geddes,  however,  to  found  much  on  that  poiilt,  as  his  title 
^as  a  feu  from  the  magistrates.  Still,  if  they  had  a  right,  the 
pace  was  no  part  of  the  harboiir,  as  appears  from  the  papers 
nd  plan,  but  only  of  the  shore.  3.  Then  the  question  related 
)  the  right  of  ground  along  the  ordinary  shore,  acquired  al/u- 
hne  by  1^  proprietor,  whose  boundary  was  the  sea.  4.  The 
ties  were  essentially  different.  This'  will  best  appear  fix>m  the 
>ord  President's  note-book  when  he  presided  in  this  Division. — 
Reads  his  note.) 

As  to  the  petition,  I  concur  with  the  Lord  Ordinary  as  to  the 
i^otaloflt 

Lord  MedwipL — ^I  am  for  adhering  also.  I  think  the  respon- 
ents  have  no  sufikient  title  to  the  grounds  south  of  the  public 
treet.    ▲•  to  Cochrane,  this  seems  clear.    '*  The  common  pas- 
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sage  and  fhU  sea  on  the  south"  must  mean  that  there  is  no 
ground  beyond  the  common  passage  and  between  that  and  the 
sea  to  which  this  partr  has  right — ^his  boundary  being  the  com- 
mon passage.  Now  the  title  to  Mackie^,  though  in  some  of  his 
rights  differently  expressed,  seems  to  import  the  same  thing. 
The  two  most  important  titles  produced  are  the  two  charters  of 
resignation  by  the  superior  in  1704  and  1748,  with  their  sasines. 
In  the  first  of  those  tlie  south  boundary  is  the  full  sea,  and  in 
the  other  the  High  Street  and  sea-flood  on  the  south.  I  hold 
these  to  be  equivalent  expressions.  It  cannot  be  supposed  that 
it  was  intended  to  include  under  the  first  the  public  street  of 
tills  burgh  of  barony,  but  to  express  by  this  description  that 
there  was  no  ground  between  the  fUU  sea  and  the  street  to  be 
conveyed  to  the  vassal,  or,  as  expressed  more  accurately  in  the 
subsequent  title,  that  the  High  Street  and  sea-flood  mode  the 
boundary — the  street  having  nothing  beyond  it  to  be  appropri- 
ated under  this  deed  between  it  and  the  sea, — in  short,  the  two, 
the  street  and  the  sea-flood,  being  continuous,  and  thus  both 
aptly  described  as  the  boundary.  This,  accordingly,  is  the  in- 
terpretation put  upon  it  by  the  feuar  himself;  for,  in  the  dispo- 
sition granted  in  1772  by  the  grandfather  to  the  father  of  tlie 
present  respondent,  the  property  is  said  to  be  bounded  *^  by  the 
common  street  on  the  south,**  and  this,  too,  is  equivalent  to  an- 
other description  in  these  titles  and  in  two  sosincs,  "  the  full 
sea,  the  street  intervening** — implying,  I  think,  very  cleoriy  the 
same  as  in  the  disposition  of  1792,  tlmt  the  south  boundary  was 
the  street,  and  that  nothing  but  the  street  intervened  between 
the  sea  and  the  property  of  the  feuar.  The  proof  which  has 
been  adduced  does  not  fortify  the  title  of  the  respondents,  or 
shew  onv  exclusive  possession  of  any  part  of  the  subject  in  dis- 
pute, with  the  exception  of  the  lumber  house.  Perhaps  the 
most  public  act  is  contributing  to  keep  up  the  bulwark.  But, 
besides  that,  the  haven  with  its  bulwark  is  expressly  mentioned 
in  the  inductive  clause  of  the  grant,  stated  to  be  to  encourage 
the  bailies  and  burgesses  in  their  good  intentions  for  erecting 
honest  and  sufficient  housed  ^'  and  specially  to  the  bigging  and 
repairing  of  the  said  haven  and  bulwark  therein."  Hence  the 
bulwark  is  conveyed  to  the  magistrates  by  the  superior ;  and  X 
think  by  no  act  of  possession  could  the  respondents  under  their 
titles,  as  above  explained,  acquire  right  to  this  bulwark ;  and 
if  they  were  endeavouring  to  secure  a  right  to  it  by  posses- 
sion, the  contribution  to  maintain  the  bulwark  is  easilv  ac- 
counted for,  even  without  supposing  it  to  fiall  under  the  clause 
in  the  charter  making  it  a  bunlen  on  the  burgesses  to  contribute 
for  this  purpose  at  their  admission  as  burgesses.  It  is  quite 
clear  that  the  bulwark  was  given  to  the  bur^ ;  but  I  hold  that 
more  was  given£-^I  mean  beyond  the  bulwark — towards  the 
burgh,  even  without  the  necessity  of  founding  on  the  terms  Of 
the  grant,  which  includes  gaits,  Troads)  wynds,  venneb,  and  com- 
mon passages ;  for  I  uuderstano,  and  so  it  is  laid  down  by  Pro- 
fessor Bell,  Piin.  654,  that  the  grant  of  a  harbour  comprehends, 
Istj  the  natural  access  which  mokes  a  safe  landing  place  ;  and 
2d,  the  artxflcial  operations  by  which  it  is  improved  for  the  con- 
venience and  safety  of  navigation.  I  have  no  doubt  that  for 
time  immemorial  this  fishing  harbour  had  the  benefit  of  the 
ground  between  the  bulwark  and  what  was  required  for  the 
street  for  fishcuring  and  barrelling  fish  during  thd  proper  sea- 
son, and  for  the  fidiennen  baiting  their  lines,  and  used  also  for 
selling  and  carting  off  the  fish,  and  that  this  ground,  as  so  oc- 
cupied, muist  have  been  included  in  the  profits,  privileges  and 
commodities,  of  the  harbour  conveyed  by  the  grant.  The  ques- 
tion of  the  lumber  house  is  attended  wiUi  more  difficulties,  and 
I  at  one  time  I  had  doubts  about  it  But  although  it  has  stood 
I  for  sixty  years,  I  have  now  come  to  the  opinion  that  Mackie 
I  has  no  title  to  found  prescription  on  it.  The  south  wall  actually 
stands  on  the  bulwark,  yrmch  deariy  does  not  belong  to  him, 
and  of  course  nothing  erected  on  it  can  be  acquired  by  him ;  and 
if  his  boundary  be  the  street,  it  is  encroachment  and  usurpation 
on  the  part  of  him  and  his  ancestors  to  have  occupied  the  ground 
I  with  this  erection.  And  we  cannot  lay  out  of  view,  that  these 
persons  were  bailies,  and  influential  in  the  burgli,  and  likely  to 
sti^  any  murmur  or  objection  there  might  be  as  to  this  at- 
I  tempted  appropriation.  The  reservation  at  the  close  of  the  in- 
terlocutor I  ttunk  very  proper,  and  if  the  parties  cannot  settle 
their  respective  rights  in  the  clause  so  reserved,  I  think  it  will 
be  better  in  a  new  action  conflned  to  the  specific  point  than 
in  the  present  one,  where  so  many  other  and  inconsistent  views 
have  been  taken  by  the  respondents  of  their  rights,  and  I  tliink 
it  will  be  cheaper  done  in  Uie  Inferior  Court. 

Lord  Moncreiff, — ^There  are  here  two  questions,  or  rather  twa> 
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tiiscSj  roqiuritiff  jiitl;^cnt-  One  i»  merely  a  pa^asAor^  question^ 
raid««cl  by  tliL^  iirocoefUiij^i?  befon*  the  ^hL*ritI|  and  the  jmlnment 
th^riMin  brouj^ht  h^re  by  ailvoc^tiun.  Thc'  other  U  the  ultimate 
qtioslkm  Qf  prfipertif.  prupe?riy  roiapdby  the  aummoJM  of  dedur^- 
tor  io  tills  coart-  The  Sliptiffl  of  ccmrser  could  deddc^  otilj  in 
tUe  />tw.*fi5Jor^  eaae  t  aiid»  tlunking  tliat  Ihere  waa  A  fiufEeient  e^ 
facie  title,  whatever  doubt  might  attend  it  in  tlie  trial  ot  the  ul- 
timate question  of  property,  ta  sustain  tlio  detrmnd  of  a  poa- 
sR^aory  judgment  if  rea-^nable  prtiof  of  poKJessimi  for  the  laat 
F4?ren  years  werc^  giTcru  anil  tliat  the  proof  led  waa  sufficient  for 
thflt  purfHifae,  he  gtiva  jtulgmeut  accordingly  *  hut  declaring  ex- 
prcs;)1y  tli:it  it  w;i3  in  the  posee^ory  qvic»tion  only  that  he 
formed  any  opinion  on  the  cffi^t  of  th<*  title*. 

But  when  the  question  is  here  on  a  declarator  which  nujei 
the  whola  quentiuii  of  heritable  ri^ht  under  the  tiile%  the  Court 
i^  neci^saari]y  c^Iod  uputi  to  form  an  opinion  on  timt  queitioD 
in  the  BtBt  ins  tan  cu  ;  becausi^  if  it  be  in  favour  of  the  defenders 
in  the  doclarator,  it  would  necet^iarily  super^ot^lc  the  other  ques- 
ttnn  Rltof^ether ;  and  t^ven  though  it  mny  tie  ugalnat  them^  it  may 
i*^  90  on  gnmnxis  snffleieat  to  exclude  the  tiik  to  insist  even  in 
the  posaesaor}'^  process, 

lu  this  qu^tlon  of  ileclarator  of  property,  I  am,  in  the  fir»t 
place^  of  opinion,  th^it  the  title  of  the  pursugis  by  their  cliarter 
15  sniBf  lent  in  itself  to  eovcr  a  right  to  the  ground  in  question, 
either  generally  aa  pttrt  and  pfNirnmt  of  the  harbour^  or  as  com- 
preliertded  under  the  description  of  the  "  common  lancs^  goitts, 
wyndis^  vcnnellijit  and  common  paseagei,  to  and  fhie  the  said 
toKn  of  St  Monance,  and  heavin  (hereof.**  I  could  not  go  quite  bo 
far  as  the  T^ord  Ordinary,  to  hold  tlmt  thLt  tltlct  without  proof 
of  prGttn-ipthm  p6ii^sswn„  or  Uiie  and  wont^  would  exclude  a  party 
who  hiwl  nn  crprtss  grant  of  Um  apfrZ/iV  ground  tu  dlaput^^  thon^i 
he  mi;;ht  not  be  able  to  bring  clear  pro<if  of  continuous  posieS' 
w\.m\  on  Ills  part.  But  1  have  no  doubt  that  it  if  a  suHIdeni  titljc 
to  c^nablQ  the  pursuers  to  m^lntjiin  lite  cotiehi»ionir  of  their  d^ 
(^larator,  that  tltc  defenders  have  not,  by  the  title-deeds  foatKled 
im  by  th*,^nt,  or  by  any  pocieisimit  pfwvetl  any  exoluaive  riglit  of 
property  in  the;  ground  in  qiM«lkfi|  but  that  it  l»elongfl  to  tbe 
pursuers  as  part  or  pertJoent  of  the  harbour,  or  of  the  streeta 
arjrl  passages  of  the  town. 

Supposing  this  to  be  clejtr,  the  next  and  the  nubatantial  ques- 
tion ifl,  whether,  hy  the  tide-dectls  exhibjtc?^!  by  the  defeudera, 
this  |*ronnd  is  eomprctiended  within  the  boundaries  therein  laid 
down  ?  Looking  at  the  titles  of  Mtickie^  there  can  be  no  doubt 
that  Jili  of  them  arc  of  the  nature  of  bottndimj  titk$ — a  pdnt  which 
ia  *^f  great  ituportunee,  in  so  far  as  anything  may  detKfnd  on 
alleged  prescriptive  possession. 

But  tliQ  first  question  is,  what  is  tJio  mutMm  boundary  of 
lVJackie*a  feu  by  these  titles. 

It  ia  a  remarkable  feature  in  the  cose  that  the  deeds  proiluced 
vary  in  the  description  in  the  material  wonh ;  and  if  tliey  are 
to  bo  considered  as  fiiscorfhnf,  it  may  be  a  quv  stion  whether  the 
earliest,  the  diartcr  in  1704,  or  any  of  the  later  titles,  ought  to 
rule.  I  should  hare  great  difllculty  in  holding  that  the  de- 
fenders could  ho  so  ticfJ  dOHrn  to  the  terms  of  any  of  those 
later  titlesj  or  more  especially  to  the  mere  disposition  by  Jolui 
Mackie,  the  defender's  fiither,  in  1772,  w»  to  preclude  any  re- 
ference to  the  more  ancient  tith?,  the  charter  in  1704.  Unless 
there  were  a  distinct  title  by  prescriptive  possession  established 
in  the  other  prtrty,  1  do  not  see  how  the  benefit  of  one  title  could 
be  lo*t  to  the  defetifler  merely  by  a  rariance  in  tlie  terms  of 
other  sulJfiidiiuy  dee^ls  in  the  progress  of  his  authors ;  and  I  am 
not  of  opinioti  that  the  pursuers  have  established  any  such  pre* 
scrip tive  c^^se.  But  one  title  may  be  explained  by  another ;  and 
thoui^h  it  is  Q  natural  queaUon  whether  the  eorUest  tdiould  be 
txplainiad  by  the  Uter.  or  the  later  by  the  earlier,  it  api^ars  to 
me  that  thej  fthould  be  all  oonfildcred  together,  ami  thiit  the 
Court  should  determine,  by  such  consEik'ratton  of  them^  i^hat 
is  the  true  iMuitdarj  ou  tlic  imtiA  wlueh  Is  intended  lo  be  laid 
down. 

Now  I  must  own,  that  on  first  reading  the  terms  td  Iheie 
titles,  I  hail  an  iinpircaaion  rather  adverse  to  the  X^orrl  t  Jrdinajy*s 
Ifitertocuton  conceiving  tliat  the  description  in  the  first  charter 
in  1701,  being  simply  dke,/y/sea  on  the  mmtkf  the  expressions  in 
the  later  doetb,  "  tho  ftill'  sea,  the  Hl'jh  Street  mtervtnmj^,  on  the 
south,"  should  be  interpreted  to  mean  that  the  actual  boundary 
was  the  ien  b^^ytjod  the  street,  hut  only  not  comprchentling  the 
street  as  part  of  tlie  property,  I  have  eonie^  however,  to  take 
a  different  view  of  the  character  and  meaning  of  tlieao  wopds, 
I  do  not  deny  that  there  is  a  difficulty,  but,  onihe  whole,  I  now 
think  that;  on  the  one  hand,  it  would  be  a  very  extraordinary 


form  of  fxceptiittf  the  street  &om  the  grant  by  the  Uiiftf  ini 
terms,  and  on  the  ottwr  hand,  ih^t  Ibe  words  adiiuC  ef  iMte 
aud  more  natural  construction. 

It  now  appears  t4>  me  that  the  real  tnettniiLg  of  thesi  tilkii 
simply,  that  though,  ia  a  certain  sen^  the  niTrjrrt  TriihiiMihd 
by  the  full  sea,  it  did  not  literally  e^ileod  to  iW  aurfia  of  it 
sea,  fitcausi  the  public  street  intenmttdjC^  ^fombtteamiit^ 
the  sea,  taken  Eterally.  It  may  be  presumed  ibtt  tl^B^ 
Street  of  the  town,  or  a  road  dignlfleil  with  that  wma^  hidbv 
there  from  the  first ;  and  it  has  not  been  maiataiiied  tlwili 
ground  now  constituting  the  street,  or  which  eoortititleilili 
17S8,  was  actually  eompreliemled  in  the  grant  of  not.  If  tin 
were  said,  the  occupatioii  of  it  for  the  street  would  eUaUkli 
clear  case  of  prpjicriptwn  ii^ainst  the  boundary  expfvosd  tft#i 
charter  1704.  But  it  Is  not  said  ;  and  the  just  infeieiMviitig 
when  the  bomtdary  on  the  south  was  there  d^fJTTbpj  If  ig 
term  **  the  fuU  sea,'*  that  was  not  meant  accessing  to  tlw Ml 
signification  of  the  terms,  because  it  was  stopped  by  lii  friit 
street  uttercenlnfj  or  eK^nniff  bv4^tten  the  grcwsid  feaedlMAi 
full  sea.  And  then  the  later  titles  are  ao  eKpifasedm  too- 
plain  or  bring  out  tJus  as  the  real  nature  of  the  bouiidsry--tn^ 
by  the  speeiiJ  description  in  seisin  1T3S  and  sciahi  1739;  lAd- 
wartla  in  the  cliarter  174^,  wiiere  it  is  simply  tlie  *"  /iajA  iifr^ 
aftd  vcafijoil  on  the  soutli  ;*  and  at  last,  in  the  dUpoiatiaii  IHl^ 
by  the  single  e^tpn^sion,  *'  the  c^nunoa  sirmet  on  tlie  south." 

Thin  is  the  view  which  1  tiow  take  of  th«te  talks;  oitd  itte^ 
me  to  the  oonclusiou,  tlmt  the  real  boun4diy  inteaded  iaaHtf 
them  wa3  the  street  on  the  »outli,  though  in  a  certiiii  Mrel 
might  also  be  saul  tliat  the  subjoct  WM  bounded  by  tbeMa 
as  the  ostensible  boundary,  apftrt  ftma  the  nicety  <if  thcial» 
veniug  street.  Out  1  do  not  consider  tlita  de«cripticn  m^. 
get  her  onimprtant  In  regard  to  the  tntefi^  of  Ibb^t^ 
because  I  tliink  that  it  has  a  for^  to  thia  efibct  at  liM^ttM; 
teet  the  defenders  agidniit  any  proce^Ung  on  the  pitm^ 
MogistraU^  or  others^  Ly  whic^h  the  diroct  oommun^QflO 
tlie  Biia,  and  the  openness  of  the  space  between  the  ptvpe^rf 
the  defend!  rs  and  the  *eft,  mij^ht  be  obstructed.  We|j0«« 
itidi  question  bdbre  u&  nf  T.r,  ^.  i,t.  j^nd  it  is  all  referrod. 

With  regard  to  the  c  i  ,  .in.^,:^mit^ — 

Ui,  I  am  of  opiabn  tt-...-  :i  nck-rs  have  led  no  pinuf  M^ 

ficient  to  establish  a  ease  of  atupert^  by  prescriptive  pjmiMM. 
I  will  not  go  throngii  the  details  of  the  pro^4  butllsit* 
doubt  that  it  Is  a  tyiure.  To  make  out  audi  a  ca^e^  ib^  n^ 
have  been  complete  possession  on  a  sufBraetit  title  adtitittti^tf 
such  a  reault.  Here  the  title  is  clearly  a  boMadtTk^  titk^  wAti 
proof  IS  diTECted  to  shew  either  thai  the  real  bouadsij  br^ 
titles  is  different  from  tliat  assuincil,  or  that  there  lui  iM 
BOfuia  ititurpation  contrary  to  tlmt  title.  I  am  of  opimcB  ' 
uatlitng  hai  been  proved  sufficient  to  oiler  the  natural  mJ 
oonatructiou  of  the  titlca ;  and,  on  tfie  other  liand,  thai  il^>i 
no  proof  9u£Scient  to  estabbsh  a  prescriptive  right  of  n*^ 
either  in  opfposition  to  tlio  legal  eoostnution  of  iJieje  tiili%€ 
as  affecting  the  principles  by  wliich  such  le^  ocmstrxicckD  i 
l>o  educed. 

2(1,  There  ia  a  spocial  difBculty  about  the  lumber  ho«»8»i4i*i 
is  proved  to  have  estisted  on  the  ground  above  sixty  y«ar%  i  " 
out  challenge. 

But  if  we  iiold  the  titles  as  constituting  honnding  Cilkiidj 
act  must  Im  looked  on  as  an  usurpation,  aikw^  to  be  doot^ 
to  be  continued  by  mere  toletam^ 

Of  course^  if  Mitckie*s  caae  &iki  CbcAnz^ifV  b  stiU  lesiii^ 
ctent. 

t  think  the  case  of  Cttkms  oMentlaUy  diileitiiti  mm  19" 
cially  after  the  explanation  given  of  tiiat  dflCw  ^^^ 

1 1 1  link  tliat  the  possessory  qu43itkn  niDSt  also  bftdadM 
against  the  original  appUeauts  j  becime^  wlwai  it  b  fiwrf  •* 
they  bad  no  title  of  property  in  the  gruund)  I  thlalct&ilW 
wlicde  foundation  of  tlK>ir  f^nil  ipft&Ktioa  iktb. 

Lard  CmMuT  R.^i  agreft  with  jruir  Lofdahlpc    I  Jo  nut  i^ 
derstand  that  ttie  Court  give  any  opiniofi  on  the  iuij^vt  oftk 
description^  '-^  tlie  fiiU  fCSt  tV     '  ^  T  ImJ  lisi 

looking  at  all  tlie  title*  togetl  i  Un  of  tk^ 

property  is  the  road.    1  ihouU  :^  ...........  .,   .:^X  k»i^^ 

ttie  earlier  titles^  that  tlic  soa  was  t^  bouwiAi^.  ensjriiMV 
street;  but  tiieiM3  words  are  cirplain^  and  oiMfflaiDf  **f 
quent  titles.  I  tldnk  it  is  clear  on  thiK  that  lh«  pqmUB* 
boundary. 

The  Court  pronounced  die  fojfpwinf  iirteriofoJfln 
"Refuw  both  the  p,^i||^}iB^^^g>g4^»* 
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iateriocator  reclaimed  agaipst  on  the  merits,  and  on  the  re- 
claiming note  for  the  Blagistratea,  alter  the  finding  as  to  ex- 
penses :  Find  the  pursuers  of  the  declarator  entitled  to  expenses, 
both  in  the  original  action  in  the  Inferior  Court,  and  in  the  con- 
joined processes  in  this  Court,  but  exclusive  of  the  expenses  of 
bringing  the  siroplementaiy  advocation,  and  that  without  modi- 
fication ;  and  find  them  entitled  to  tiie  expenses  incurred  by 
them  since  the  date  of  the  Lord  Ordinary's  interlocutor :  Ap- 
point an  account  to  be  lodged,  and  remit  to  the  auditor  to  tax 
the  same,  and  report." 

Defenders*  Authorities. — Magistrates  of  Culross,  24th  Nov. 
1809 ;  Hume's  De&  594.  Mackenzie,  9th  March  1842.  David- 
son, 28th  Nov.  1843. 

Lord  OrdinarUf  Wood. — Act  Butherftird,  Deas;  Alexander 
Stevenson,  W.S.,  AgmL—'AlL  Solicitor-General,  (Anderson), 
Cook;  John  Boss,  S.S.C.,  Agent—ISL  CZerife.— [F.L.M.H.] 


etk  March  1845. 

First  Division. — (J.C.) 

No.  139. — ^Mrs  Horn  or  Duncanson,  Petitioner. 

Factor  loco  Tutoris — The  Court  refused  to  appoint  a  female  to  be 
a  factor  loco  tutoris. 

Mrs  Duncanson  presented  a  petition,  stating  Uiat  her 
husband,  who  had  been  manager  of  the  Ulster  Bank 
at  Enniskillen,  had  died  in  July  last  leaving  an  infant 
daughter ;  that,  at  the  time  of  his  death,  Mr  Duncan- 
son had  been  possessed  of  property  in  Scotland,  both 
heritable  and  moveable ;  that  the  petition  had  been  in- 
timated to  the  child's  two  next  of  kin  both  on  the 
father  and  mother's  side,  and  praying  that  the  Court 
would  appoint  her  as  fkctor  loco  tutoris  to  her  infant 
daughter. 

The  Lord  Justice^  General  stated,  that  the  Court  could  not  ap" 
point  a  female  to  such  an  office. 

A  gentleman  was  then  suggested  by  the  petitioner 
as  factor,  and  was  nominated  to  the  office  by  the  Court 
ixi  common  form. 

For  Petitioner,  Heriot ;  J.  and  J.  M.  Balfour,  W.S.,  Agents,-^ 
W.  CUrk,-^Z,C.-\ 


m  March  1845. 

First  Drvisiow.— (J.C.) 

No.  140. — Colonel  Fraseb,  Petitioner. 

Carator  Bonis — The  Court  de  piano  refuse  to  appoint  a  female  to 
the  office  q/*  curator  bonis. 
Far  Petitioner,  George  Dundas ;  Dundas  and  Wilson,  W.S., 
Agents.-'W.  Cfcrifc.— [I.C] 


m  March  1845. 

FiBST  Division. — (J.C.) 

No.  141. — Jaues  Lawsojj,  Pursxier^  v.  Helen  Ronald 

or  Lawson,  Defender. 

Process — Amendment  of  Libel— Abandonment  of  Action — Sta- 
tute 6  Geo.  IV.  c  120,  §10— Act  of  Sederunt  llth  July  1828, 
§  115 — Husband  and  Wife^-Divorce — Expenses — A  sttmmona 
of  iiUvorce,  on  the  ground  ofaduUery  alleged  to  be  committed  in  1 843, 
woM  brought  by  a  kusbancl  against  his  uTtfe,  The  record  was  closed 
on  summons  cmd  defences,  and  a  remit  made  to  take  the  necessary 
proqff  when  it  appeared  that  the  acts  of  alleged  adultery  could  not 
hatft  taken  place  in  the  year  libelled  in  the  summons,  A  minute 
UHMS  given  in  for  the  husband,  stating  that  the  year  1843  had  been 
Ajf  mistake  substitMted  for  the  iftar  1844,  and  craving  leave  to 
ctmend  the  libel  to  that  extent.  This  was  objected  to  for  the  defen^ 
der^-^HeH  (1.)  that  such  amendment  was  incompetent  after  the 
rmcordwas  closed  f  (2.)  but  that,  as  the  defender  had  averred  no  U' 
ffitimtate  interest  to  object  to  the  amendment,  the  pursuer  might  aban' 
don  his  action  upon,  payment  ofmodiM  expenses. 


The  pursuer  raised  a  summons  of  divorce  against  his 
wife,  the  defender,  in  which  were  specified  certain  acts 
of  adultery  alleged  to  be  committed  in  the  house  of  a 
person  called  Mrs  Paul  or  Stewart,  during  the  defen- 
der's residence  there  as  a  lodger,  in  the  months  of  May 
and  June  1843,  on  the  morning  of  Sunday,  16th  June 
1843,  and  also  on  the  26th  June  1843.  To  this  sum- 
mons defences  were  given  in  for  the  defender.  The 
record  was  closed  on  summons  and  defences,  and  the 
case  was  remitted  to  the  SherifTs  commissaries  ap- 
pointed for  taking  such  proofik 

When  the  proof  came  to  be  taken,  the  first  witness 
adduced  being  about  to  speak  to  facts  which  occurred  in 
May  and  June  1844,  the  commissioner  immediately 
Stopped  the  proof,  and  reported  the  matter  to  the  Lord 
Ordinary. 

A  minute  was  then  given  in  for  the  pursuer  stat- 
ing, that  the  witnesses  proposed  to  be  adduced  were 
only  intended  to  speak  to  ^ts  and  circumstances 
which  had  occurred  in  1844 ;  that,  in  extending  the 
summons,  a  clerical  error  or  mistake  had  been  com- 
mitted, by  writing  the  word  "  thre^  for  ^^four^'  in 
mentioning  the  year,  thus  making  1843  stand  for 
1844 ;  that  the  error  could  be  remedied,  if  competent, 
by  the  substitution  of  the  year  1843  for  1844,  and, 
with  this  single  alteration,  tlie  time,  the  place,  the  par- 
ties, and  whole  circumstapces  of  the  alleged  acts  of 
adultery,  remained  as  originally  stated  in  the  libel ;  and 
that,  in  these  circumstances,  the  Lord  Ordinary  should 
either  allow  this  alteration  to  be  made,  or  report  the 
point  for  the  opinion  of  the  Lmer-House,  because,  as 
the  parties  were  poor,  and  the  pursuer  was  liable  for 
the  expenses  of  the  wife's  defence,  it  was  desirable  that 
the  matter  should  be  disposed  of  at  the  least  expense 
possible. 

The  defender  ol^'ected — ^That  the  amendment  was  in- 
competent, as  the  record  had  been  previously  closed. 

The  Lord  Ordinary  reported  the  point  for  the  di- 
rection of  the  Court  verb^y,  remarking,  that  as  there 
was  no  change  on  the  real  species  facti^  he  could  not  see 
what  interest  the  defender  had  to  object  to  the  proposed 
amendment. 

The  defender  argued — ^That  she  did  not  admit  the 
error  in  question  to  be  a  clerical  error ;  that  besides, 
the  action  was  of  a  penal  character,  involving  the 
status  and  good  fame  of  the  defender,  and  that  she  waa 
entitled  to  ward  ofif  the  action  in  any  way ;  and  that 
the  incompetency  of  the  amendment  was  unquestionable. 
6  Geo.  iv.  c.  120,  §  10.  Act  of  Sederunt  llth  July 
1828,  S  115.  Stewart  v.  Gloag,  M^L.  and  E.  App. 
Cases,  p.  745.  Johnston  v.  Boyle  Gray,  14th  Dec, 
1838 ;  1  D.  B.  and  M.  p.  249. 

Lord  Justice- General — ^To  open  up  the  record  in  order  to 
amend  the  libel  would  be  to  evade  the  statute.  The  pursuer 
has  therefore  no  choice,  but  must  abandon  this  action ;  and  if 
he  wishes  to  bring  another  he  may  do  so.  At  the  same  time, 
as  it  is  impossible  to  see  what  proper  interest  the  defender  can 
have  in  insisting  in  the  objection  to  the  proposed  amendment, 
I  think  that  she  should  only  be  found  entitled  to  modified  ex- 
penses ;  and  if  there  ever  was  a  case  where  expenses  should  bo 
strictly  modified,  they  should  be  so  here. 

The  Court  concurred^  and  the  Lord  Ordinary  pro-* 
nounced  the  following  interlocutor : 

**  The  Lord  Ordinary,  upon  report  to  the  Court  of  the  matter 
set  forth  in  the  minute  for  the  pursuer,  Allows  the  pursuer  to 
abandon  the  action,  diimlsses  the  same,  and  deoems ;  rc3erTin| 
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to  him  to  bring  any  other  competent  action  ;  Finds  the  defender 
entitled  to  expctieefi  Bubjoci  to  modiflcation,  and  remits  the  ac^ 
eotint  thereof"  &c* 

Lard  Ordhyartf,  Itobertson, — .4*:^.  Mii)tliliT<l ;  Wotherapoon  and 
Mskck,  W.S.J  Aiif^.nh.—Alt.  Bueliauiui.  VYhytt;:  John  Leiidniiani 


Gi^  March  1845, 

FiEST  Dfviaio^. — (J*CO 

No*  142. — Mrs  AaNEs  Djirnlet  or  Ranktn,  Pursuer^ 
IK  Robert  Mctehead  Kuiewood  and  aUici-Sj  De- 
Jhiders. 

Prescription,  Sexennial— Bill  of  Eicliflnge — Preffomption — 
Frooi— j4  partjif  granted  n  bill  fir  £35A.  14j.,  and  thereajt^  died. 
Hk  reprtitntath^^  within  the  prescrwtwe  perii/fly  made  jHiyment 
o/'£480  to  account  of  the  f/iUf  and  tfte  payment  wta  marked  on 
the  b^tcl-  of  the  hill  hif  a  pm-ttf  acting  for  rf«  crtditor.  After  the 
ptescftf}tlve  period  had  miij  an  action  wns  brought  for  the  balance. 
Tht  df/eftdfr  made  a  virhuil  ndntisiion  iftat  tfit  bill  wfis  signed  bif 
lAc  defender* s  author ^  and  that  he  had  made  a  partial  pavnteni  if 
£430 ;  hut  addedj  t/iat  he  did  rtof  know  whether  an^  balance  re* 
mainad  due — Held  that  the  tiff  was  prt^cribed,  and  that  the  debt 
cnuid  oniif  be  proved  btf  the  writ  wr  Of%th  of  the  defender,  Quef - 
tion,  Wht^er  pijyments  ofinterent,  tmd  partial  paifments,  within  the 
pr^ficriptirejperiodj  prove  the  constitutioH  of  the  debt  in  the  ^/i7/,  to 
the  effect  0j  eliding  prescription, 

Proof— Statute  6  Geo.  IV.  c,  120— AdmlBsion— Oath— Question, 
Mlietherapartj/i  having  made  certain  admissions  in  a  chsed  i-ecordy 
C4in  competentig  make  stattmenU  on  oatA  contradictory  of  suck  ad- 
missimis^ 

Proceas^Mulliplepoinding— CirciottJtonre^  in  whieh  a  muitipie* 
poinding  fmng  objected  to,  on  tlie  grmmdi  that  it  put  in  the  moutlis 
of  the  nominal  raisers  /(talements  which  theg  dented^  and  were  rfw- 
pitting  in  ano^er  relative  prw^esSj  and  that  tlure  was  no  double 
distress^  the  objections  were  r^fxUed, 

A  Bummons  was  raised  by  Mrs  Agnea  Damle  j  or 
Raokin,  widow  of  the  deceased  John  Rankin,  some- 
lime  residing  at  Righcadj  in  the  pamh  of  New  Bfonk- 
land,  as  executrix  nominate  of  her  late  husband,  whu 
was  nearest  of  kin  of  his  brother  Robert,  against  Robert 
Muirhead  Kirkwood  of  Waterhead — which  property 
was  left  to  him  by  his  father  on  condition  that  he  should 
pay  all  his  father's  just  and  lawful  debts — and  against  his 
brother,  W.  Muirhead  Kirkwood^  and  fiis  two  sisters, 
as  representing  the  deceased  Robert  Muirhead  Kirk- 
wowl,  their  faUicr,  as  also  against  Mra  Isobel  Wother- 
spoon  or  Kirkwood,  widow  of  the  deceased,  and  others, 
his  executors  nominattJ-  The  summons  concluded  for 
payment  of  £054,  14s.,  mth  interest  from  18th  May 
1835j  but  under  a  deduction  of  £480  paid  to  account 
on  15th  April  1841,  and  also  of  any  sum  that  the  defen- 
ders might  instruct  as  the  value  of  certaio  furnishings 
received  by  the  late  John  Rankin  to  account  of  the  said 
sum. 

The  summons  proceeded  on  a  naiTative  to  the  fol- 
lowing effect.  The  deceased  Robert  Muirhead  Kirk- 
wood, commonly  called  Robert  Muirhead  of  Clayslope, 
borrowed  from  the  deceased  Robert  Rankin  various 
sums  amounting  to  £054*  14s.,  for  which  he  accepted 
the  following  promissory- note : 

'^  Clagslijpe,  ISM  Ma^  1834, 
**  Twelve  months  after  date,  pay  to  die  or  oHer,  in  the  house 
or  John  Mack,  writer  io  Airdrits  the  sume  of  nine  Imndred  and 
fifty 'ftjur  pouuds  forten  shilhnfrs  sterling,  value  Peceived  oV* 
(Signed)        »  RoBEKT  Rankiw, 

**  EonEsx  M.  KiBKwooD.** 
**  To  Robert  Muirhead  of  ChgitfjpeT 

Ml-  Kirkwood  died  on  i2th  August  1 839,    Repeated 


applications  were  made  to  Robert  ]^luirhcad  Eirkiroodf 
his  son,  who  paid  £480  in  cosh  to  account  oftliebill, 
when  the  following  marking  was,  In  his  prssence,  u4 
at  his  desire^  made  on  the  back  thereof: 

**Mighead,  l^thAfwHim 
**  Received  of  t lie  withiu  ihjin  Robert  Muirhefld,  mu 

of  the  deceased,  the  nime  of  four  hiurdfii]  ml  6^ 
pounds  sterling."  (Signed)       "  Eobert  B^ui; 

This  payment  was  made  to  John  Rankin,  Ui  ikm 
Lis  brotlier  Robert,  who  died  in  June  foDowing,  bd 
handed  it  as  a  gif^  without  having  filled  uphissaoie 
as  the  drawer*  Both  John  and  Robert  were  oM  aal 
infirm,  and  John  got  his  son,  the  now  deceased  l(h 
bert  Rankin,  junior,  who  was  lining  in  family  fii 
him,  to  write  out  on  the  back  of  the  bill,  and  subwnbf 
for  his  uncle  Robert  the  aljove  receipt  for  tie  fomsil 
payment,  and  at  the  same  time  inserted  the  sigoatiirt  tf 
name  '^  Robert  Rankin,"  as  the  drawer  of  the  biU.  It  lai 
added  that,  in  autumn  1841,  John  Rankin  receitedit 
different  times  about  ten  bolls  of  potatoes  aod  Twioa 
quantities  of  butter  to  account  of  the  debt  in  tlie  bill 

Defences  were  given  in,  stating,  as  a  prelimioK) 
objection,  that  as,  on  the  pursue r''s  shei^nng,  Eibct 
Rankin,  junior,  was  e^  facte  drawer  of  tljc  hSl,  ^  ik 
pursuer  could  not  Insist  in  the  pre^nt  action,  wUil 
was  founded  exclusively  on  the  bill.  On  the  meHl»di 
defenders  pleaded  pre.scription,  and  stated  that,  as  to 
had  no  personal  knowledge  on  the  subject,  they  wM 
not  admit,  without  proof  of  tlie  fact,  that  any  true  to 
such  as  the  bill  was  alleged  to  vouch,  ever  cxi^^ 
The  defences  contained  the  following  statement  if^  w 
the  partial  payment ; 


'*  Aa  to  the  payment  of  X4&0  in  April  1341,  all  t!wt  , . 
was,  that  the  defender,  Rohert  Moiriiead  Kirkwood,  wil  A 
that  tlie  amount  Ibmied  a  debt  of  his  fother  to  Robert  fiaili, 
aeiuorj  who  was  then  alive  j  and,  taking  the  atiitementfof  graawi 
he  made  the  payment  in  qoestion.  But  he  imd  the  otl>er 
hers  of  lus  family  afttrwarda  became  d^nvinoed  that  the 
"wm  not  one  which  wa;^  admissible,  at  all  evcnta  without  f 
proof.  The  paj'TOfnt,  bo  it  observed^  was  withia  Ihtf  tmb  rf 
prescription,  and,  therefore,  it  i^  quite  open  to  tlio  ikfi-nclr'ft  i* 
maintain  the  pica  of  prescription,  edtlier  on  thif  ftxitauf  «^*» 
debt  being  reisting-owing,  or,  which  comes  to  the  flwui^  ra"^ 
of  no  debt  hnvitig  Qvar  l)een  due.  It  h  not  tnie  that  mij  ofte 
acknowIetlginoiH  of  the  d^?ht,  dinnit  or  indinH.%  wm  erw  uiik' 

The  record  having  been  closed  on  the  sumnuoittt  lii 
defences,  the  Lord  Ordinary  pronounced  the  fblWil 

interlocutor ; 

"  l^th  June  18-tJ.— The  Lord  Ordmaiy  liaiiag  board  (U*^ 
PTocuratora,  sis ta  process,  in  order  that  tlie  r^prewntimi^ 
liohf^rt  liimkin^  junto r,  may  be  uiade  partic»  to  the  diiiaiwM* 

A  summons  of  multiplepoinding  was  tlien  misrf  Ij 
Mrs  Agnes  Damley  or  Rankin,  the  pursuer  in  th«  i^ 
tion  on  the  bill,  in  name  of  Rtjbert  Muirhead  BA* 
wood  and  others,  the  defenders  in  that  action,  caHif^W 
defenders  and  elnimants  the  pursuer  in  tlie  acioa  ^ 
the  bill,  and  the  representaiiveji  of  George  iEili& 
junior,  and  con  eluding  that  the  pursuers  shoidd  be  ^ 
cemed  to  make  payment  out  of  the  fund  m  mtdioif  A 
the  biUance  of  the  bill,  to  euch  of  the  ileleaildt  ■ 
sUould  have  be^t  right  thereto. 

To  this  eummona  objectaona  were  prea^nted  fcf  fc 
bert  Muirhead  and  others,  the  nominal  raben. 

No  compearance  was  made  for  the  reureapaltt*i*<** 
Robert  Rankin,  juni^lt^itized  by  VjOOQ IC 

Mra  DarnLy  orRiiukin  plimied — This  w»pit<«^" 
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a  multiplepoinding,  in  circumstances  like  the  present, 
has  been  condusivelj  fixed  by  the  case  of  Miller  v, 
Ure,  23d  June  1838 ;  and  the  multiplepoinding  now 
raised  ought  to  be  coi^oined  with  the  previous  ac- 
tion.   In  the  action  for  payment  there  is  the  clearest 
proof  of  the  constitution  of  the  debt.    The  signature  of 
the  bill  is  virtually  admitted  by  the  defenders ;  then, 
admitting  the  signature,  they  have  not  denied  its  pre- 
sentment when  the  partial  payment  of  £480  was  made. 
No  debt,  then,  was  paid  to  the  pursuer  except  a  partial 
payment  of  the  debt  contained  in  the  bill  sued  on.  The 
defence,  in  short,  involves  an  admission  of  the  constitu- 
tion of  the  debt ;  and  when  a  party  pleads  prescription, 
if  he  does  not  deny  constitution  he  must  aver  payment 
Robert  Muirhead  Kirkwood  and  others  repUed^^ 
The  multiplepoinding  raised  in  name  of  the  defenders 
of  the  action  for  payment  is  incompetent,  because  it 
makes  the  objectors  admit  a  debt  which  they  deny,  and 
puts  into  their  mouths  statements  which  they  disclaim. 
Besides,  there  is,  in  no  proper  sense,  a  double  cl^m  on 
the  bilL    There  can  only  be  one  claim  on  it,  viz.,  at 
the  instance  of  the  drawer,  Robert  Rankin,  junior,  or 
his  representatives.    If  the  pursuer's  statement  is  true, 
her  proper  course  was  to  have  brought  a  declarator  of 
trust  against  the  representatives  of  Robert  Rankin, 
junior,  and  under  such  an  action,  if  well-founded,  to 
have  obtained  a  transference  of  the  bill,  under  which 
John  Rankin's  representatives  might  have  proceeded 
to  sue.    At  all  events,  a  conjunction  of  the  multiple- 
poinding with  the  previous  action  is  out  of  the  ques- 
tion.   As  to  tiie  action  for  payment — ^partial  payment 
by  a  representative  before  prescription  is  of  littie  con- 
sequence.   It  does  not  necessarily  imply  an  admission 
of  the  debt    It  is  merely  payment  towards  a  bill  on 
which  execution  may  follow,  and  it  b  necessarily  con- 
nected with  the  existence  of  the  bill  as  a  document  of 
debt    But  after  the  prescriptive  period,  when  the  bill 
has  no  longer  any  existence  as  a  document  of  debt,  the 
question  is, — ^is  there  evidence  of  the  debt  extrinsic  of 
tbe  bin  ?  Even  where  constitution  of  the  debt  is  ad- 
mitted, (and  there  is  no  such  admission  by  tiie  defen- 
ders, who  aver  that  they  know  nothing  of  the  debt) 
the  presumption  of  the  statute  applies,  viz.,  that  the 
debt  has  been  paid,  and  that  independently  of  any 
averment  of  payment    After  the  matter  has  been  re- 
ferred to  the  debtor's  oath,  indeed,  the  refusal  of  the 
original  debtor  to  give  a  satisfactory  explanation  of  the 
payment  of  a  debt,  the  constitution  of  which  he  admits, 
may  be  enough  to  support  the  clium  of  a  pursuer ;  but, 
in  Uie  case  of  the  original  debtor's  representatives,  such 
failure  to  give  an  explanation  of  the  mode  of  payment 
cannot  be  required,  because  it  may  not  be  in  their 
power  to  give  it . 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  18M  Juhf  1844. — Having  heard  parties*  procurators,  con- 
joina  the  process  of  multiplepoinding  raised  in  the  name  of  Mrs 
Isobel  Wotherspoon  or  Molrhead  Kirkwood,  and  others,  with 
this  process,  at  the  instance  of  Mrs  Agnes  Darnley  or  Rankin, 
relict  and  executrix  of  John  Rankin ;  reserving  all  objections 
to  the  process  of  multiplet>oinding,  and  all  claims  of  expenses 
hinc  mae;  and  makes  avizandom  with  the  coigoined  process  and 
debate." 

Two  days  afterwards,  his  Lordship  pronounced  the 
following  interlocutor,  with  the  accompanying  note : 


**  20M  Jtiip  1844.— The  Lord  Ordinaiy  having  heard  counsel 
in  these  actions,  as  lately  coi\joined,  and  thereafter  consid^^ 
the  record,  productions,  and  whole  processes ;  first,  with  respect 
to  the  oompeten<^  of  the  multijdepoinding  which  is  objected  to 
by  Mrs  Kirkwood  and  others,  as  tnist-di^neesof  the  decoE^sed 
Robert  Muirhead  Kirkwood,  senior ;  in  respect  it  appears  to  the 
Lord  Ordinary  that  the  claim  libelled  on,  if  it  shall  be  ultimately 
ftmnd  to  be  resting-owing  by  the  principal  debtcrs,  could  not  be 
safely  paid  by  the  nominal  pursuers  as  debtors  to  any  party,  in 
right  of  the  original  creditor,  without  having  the  representatives 
both  of  John  Rankin,  and  of  Robert  Rankin,  junior,  in  tiie  field ; 
and  that  the  statement  set  forth  in  this  particular  libel  as  the 
averment  of  the  nominal  raisers,  will  in  no  shape  commit  them, 
but  must  be  held,  from  the  nature  of  multiplepoindings,  to  be 
the  statement  of  the  real  raisers  only,  repds  the  objection  to 
the  competency  of  this  multiplepoinding  as  a  branch  of  these 
coiyoined  actions ;  and,  second^,  with  regpud  to  tiie  merUs  of  the 
ordmaiy  action,  involving  the  liability  of  the  defenders  for  the 
debt  claimed  for  them :  Imo,  Finds  it  specially  averred  in  the 
summons,  and  not  denied  in  the  defences,  that  the  bill  for  £954, 
14s.,  specified  on  record,  bears  the  subscription  of  the  d^enders' 
predecessor,  the  deceased  Robert  Muirhead  Kirkwood,  senior,  as 
acceptor:  2d!o,  Finds  it  admitted  by  the  defenders  that  the 
said  Robert  Muirhead  Kirkwood,  senior,  died  before  the  elapse 
of  the  years  of  prescription ;  and  that  the  defenders,  his  repre- 
8entative»B,  do  not  allege  that  he  paid  any  part  of  the  said  sum 
during  his  life :  3^,  Finds  it  also  admitted  that  ^<d  defender, 
Robert  Kirkwood,  junior,  as  representing  his  &tiier,  the  original 
debtor,  did,  subsequent  to  his  fother's  death,  and  within  the 
years  of  prescription,  make  payment  of  no  less  than  £4S0  ster- 
ling to  account  of  said  bill :  4  ft),  Finds  that  the  defenders  have 
not  stated  that  they  made  an^  fiirther  payment  to  account  of 
the  said  bill  since  the  first  partial  pavment  before  specified  was 
made.  Under  these  circumstances,  finds  it  unnecessary  to  make 
any  reference  to  the  oath  of  the  defenden^  in  respect  that  the 
constitution  and  resting-owing  of  the  original  debt  are  alrdady 
sufllcientiy  established  by  the  judicial  statements  and  admissions 
of  the  defenders ;  therefore  repels  the  defence  of  prescription 
pleaded  in  the  ordinarv  action :  and  finds  that  the  balance 
still  due  on  the  said  bill  is  the  rand  in  medio  in  the  multiple- 
pcunding,  as  to  which  finds  the  defenders,  the  nominal  raisers, 
uable  in  onoe  and  single  payment  only,  and  allows  tiie  repre- 
sentatives of  John  Rankin,  and  of  Robert  Rankin,  junior,  to 
lodge  their  respective  claims  on  the  same  against  the  second 
box-day  in  the  ensuing  vacation,  to  be  revised  and  adjusted  on 
the  third  day  of  November  next ;  finds  the  defenders,  the  trus- 
tees of  Robert  Muirhead  Kirkwood,  senior,  liable  for  the  ex- 
penses incurred  in  the  ordinary  action,  and  in  objecting  to  the 
multiplepoinding,  and  remits  the  account  thereof  when  lodged, 
to  the  auditor  to  tax  and  report. 

*<  Note, — On  examining  the  whole  history  of  this  case,  the  Lord 
Ordinary  has  a  strong  impression  that  legal  and  technical  pleas 
are  resorted  to  by  the  principal  debtors  to  evade  a  claim  mani- 
festiy  well-founded  in  substimtial  justice. 

**  The  large  debt  which  is  now  disputed  was  contained  in  a 
bill  for  X954. 14s.,  granted  by  Robert  Muirhead  Kirkwood,  senior, 
now  deceased  to  Robert  Rankin.  It  was  payable  twelve 
months  after  ISth  May  1834 ;  due  21st  May  1835;  and  conse- 
qnentiy  was  not,  even  ex  fade,  liable  to  the  objection  of  pre- 
scription till  May  1841. 

''Long  before  that  period,  Robert  Muirhead  Kirkwood,  the 
acceptor,  died;  and  in  April  1840,  above  a  jeax  before  the  pre- 
scriptive years  elapsed,  the  defender,  Robert  Kirkwood,  junior, 
the  leading  trustee  of  his  fitther,  acknowledged  the  debt  by 
paying  £480,  i.  e.,  about  one-half  of  it,  to  account, 

*^  l%is  payment  is  not  vouched  in  the  handwriting  of  Kirk- 
wood, because  the  whole  transaction  seems  to  have  been  managed 
bjT  parties  ignorant  of  business,  and  the  creditor  in  right  of  the 
bill  reposed  exuberant  confidence  in  the  members  of  his  own 
&mily.  But  it  is  immaterial  in  what  hand  ihe  payment  is 
marked,  as  the  fact  of  the  payment  is  admitted 

''The  defenders  seem  to  have  got  other  advice  since  making  this 
honest  pavment,  and  they  now  plead  0rescr9)ftbfi,  alleging  that  they 
know  nothing  about  the  debt,  and  that  the  pursuerSieannot  esta- 
blish the  origin  and  constitution  of  the  debt  except  by  their  ocne^ 

"The  Lord  Ordinary  has  explained  the  series  of  fiuits  on 
.  which  he  has  come  to  the  conclusion  that  the  plea  of  prescrip- 
tion is  not  maintainable  by  the  defenders;  and  as  these  fiultt 
are  incontestable,  the  conclusion,  in  pcnnt  ot)|iir,4^VPil}l^i4Qm 
them,  appears  to  be  equally  insupenble.^ 
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"T1]e  present  cue  ii  of  a  peculiar  tjitmre,  and  thane  is  no 
precedeQt  In  oar  books  miLrkeo  with  tlte^Biiie  speckltte§.  Here 
the  acceptor  of  a  largo  bill  died  long  before  the  ycjirs  of  pre- 
scnptjoii  Lad  el^ps<j<l.  Oei  lite  dc*mt1i,  lus  ivpre^niatives  were 
fipplieiL  to  fitt  payment,  mid  thuj  fttitd  oat-ft^ff  of  it  tO  acoouut 
uitUifi  tlie  ycjnrs  of  prescription,  thu^  pl^'ing  tlie  cT^itor  the 
most  unequiTociil  acknowltdgiiiyrit  of  the  justict?  of  the  d<*bt 
whf^n  they  entered  on  tlie  aucceaaioii  of  the  dubtor,  while  their 
stsitement  implies  that,  they  hare  paiil  norio  of  the  debt  since  ; 
ail  which  renders  any  reference  to  Ihetr  oath  unnecessary. 

^^The  fikctfi  admitted  here  exclude  the  plea  of  prescription  m 
c^i'ctimlly  as  it  waa  hi^d  to  be  obviatc'd  in  the  Ute  ca«o  of 
MitchcLi  and  Fernery  2M  November  1842,  or  in  the  cailii^cMes 
of  Bryson  agaioBt  Ayton,  4  Sh&w  ISU,  and  Kitchie,  15th  Janu- 
ary 183&.  in  the  iadt  of  these*  caaes  it  was  properly  Laid  down, 
thai  'when  judicial  admissioms  are  sufficient  to  elide  prescrip- 
tion, there  is  norootii  for  a  reference  to  oath/ 

"  The  defemlem  ftrigue,  it  is  a  point  of  settled  law,  that  when 
partiiil  payments  liave  been  niade^  as  in  the  pfeaent  instance, 
wit/tin  the  f*LX  years  during  wliluh  nitrnmary  diligence  is  compu- 
ttnt  on  bills,  they  do  not  interrupt  prescription  ;  and,  on  tbat 
ground}  it  is  maintained  tbat  the  payment  in  1A41  was  not  suffl-* 
cient  to  preserve  the  bill  libelled  on  fkim  preacriptlon.  But  the 
law  as  to  partial  payments  on  bills  witliin  the  prc«cnptive 
period  apixiar^f  from  tlie  case^  cited  by  the  last  author^  (soe 
Thoraaon  on  Bills,  &41*4a,  &c^)  to  be  by  no  means  fixed  by  any 
anthoritative  decisions  ;  but  it  is  unnecessaiy  to  examine  them 
mtnutt^ly  in  tho  present  inetauce,  as  in  the  analoj^iUfl  cjises  which 
have  Idtherto  occurred  the  questloni  generally  related  to  par- 
tial ptiyments  by  the  origmai  cfefitor,  but  here  tlie  question  is  as 
to  the  efFt-ct  Qfmhption  of  the  debt  mihtn  the  years  of  presciip- 
tioii  by  the  heirs  and  representativea  of  a  tieceaaed  Mtor,  and 
when  £0  adopted,  it  is  thought  the  debt  cannot  be  afterwards 
repui:liatcd, 

"  It  is  well  observod  by  Mr  Bell,  in  his  Pdndples,  (%  597) 
that  ^  it  is  not  available  to  prifaerve  a  bill  in  force  that  the  ere* 
ditor  lias  made  al&davit  and  claimed  under  a  private  trust,  but 
when^  in  the  course  of  such  trust,  the  deht  km  Wn  rfrmitiiz^d^  It 
will  Iw  a  bar  to  the  plea  on  thts  statute/  The  just  rule  thus  Imd 
down  Is  BuJfieient  to  g^jvem  the  present  case.  The  defenders 
here  call  themaelvea  erci'imrt  of  the  deceased  Kirfcwood,  but,  in 
point  of  facli  they  are  frmte^^  for  tho  pdmaiy  purpose  of  paying 
Ma  debt  uniler  the  trust -disposition  narrated  in  tiie  lilnfl  of  the 
ordinary  action^  ^  As  trusteoSj  how  could  tliey  recognise  the 
constitution  and  justice  of  a  debt  like  thu  more  distinctly  than 
by  payincj  onedialf  of  it  imme<1  lately  after  a^'ccssion  to  their 
office  ?  With  deference,  it  would  be  a  misapplication  of  tlie  law 
of  pre^Tiption  to  hold  it  applicable  to  such  a  case. 

**  Finally,  the  objections  of  t  he  defenders  to  the  multi pi cpoind- 
ing  have  Ijeen  repell^i'ti  by  the  Lonl  Onlinary  because  he  cannot 
conceive  a  more  nppropriate  mode  of  calling  two  sets  of  parti**s, 
who  have  a  ^irrWi /titvfl  interest  in  the  hill,  than  by  multiple^ 
poinding.  Tho  p'riiiciplcs  of  decision  adopted  In  the  case  of 
HlLlar  v*  Vto,  2M  June  IB^B,  axe  equally  appliciible  to  ttie  pre- 
ient  cue*" 

Kirkwooil  and  others  reclaimed  against  both  inter- 
locutoi^.     At  advLsing* 

Lord  Jtutke-GeneFtii^^-TliHcsaa  hat  pfctcntcd  itself  to  my 
mind  fttim  the  veiy  first  as  a  Tery  specied  Oftie  \  nor  have  1  been 
abli^  to  direst  myw^lf  of  an  impression  in  faTour  of  the  interlo- 
cutor of  the  Lord  Ordinary,  But  if  this  case  ie  to  be  considered 
as  a  nice  ease  for  testing  how  far  the  rules  for  applying  the  tri- 
ennial limitation  are  to  he  emptt>ye^l  in  the  Cfjnstruction  of  the 
statute  of  the  sexennial  limitation  of  bUls,  or  how  fur  the  rules 
In  the  two  sorts  of  prescription  are  to  di^r,  it  becomes  a  ques- 
tion of  the  greatest  importance. 

On  the  wholes  however,  I  cannot  disagree  irith  the  concluaion 
at  which  the  Lwd  Ordinary  has  arrived.  The  Lord  Ordinajy 
fln(h,  L  that  the  claim  libelled^  if  rcsting-owing  is  e?3tablidhed, 
ohnutCB  any  objection  to  the  competency  of  the  nmltiplepiind- 
iog;  2.  as  to  tlie  merits,  i.  d,^  as  to  the  ordinary  actiau  ibr  pay- 
WBtea%  he  finds  tho  important  tact,  winch  forms  a  material  feli- 
«HPe  in  the  91190.  that  the  bill  bears  the  iuliacription  of  the  ac- 
ceptor, Mr  Kirkwoodj  senior-  Tins  it  a^lmittcd  in  the  defences. 
It  is  also  admitt^  that  no  part  of  this  bill  was  paid  during  the 
life  of  the  aAiceptnr  j  that  the  second  son  of  the  acceptor  pwid, 
aa  his  repremntiitive,  £48<)  to  account  of  tlie  hill,  as  themarkijig 
on  the  document  Ivears  \  lliat  no  farther  payment  was  mw^  to- 
wards Jta  ejttiuction,  and  that,  in  these  circuuietmiccei)  there  h 


no  necessity  for  a  reference  to  tbe  debfegr's  oatb,istlwoQiiitii^ 
tion  of  tlie  debt  in  the  bill  la  admittad^  Mod  thei?  ii  i»  m^ 
ment  of  payment. 

I  confess  that,  as  the  accc^to^s  rcpretentatlTiB  oaam  si 
pays — no  doubt  before  prescription  bad  run,  and  ilNs  kn^ 
ther^  the  acceptor's  death^but  comes  nnd  paji  £4811^  AMi3 
give  no  satisfactory  account  of  bis  reason  for  10  dotA|,  wtw^ 
not  take  tlu^i^e  admissions  off  the  defendm^i  haadi  dlisiia 
than  as  an  admission  of  the  biU  as  a  true  doemneDt  if  4k 
For  subscription  by  the  receptor  is  admittedt  aodpi^mnvt^ 
him  is  not  averred.  If  (he  debt,  then,  be  estabildi^  i>i^ 
due  by  the  father,  und  the  representatives  art  caile6«QlO|tt 
it,  and  if  there  is  no  averment  bj  them  tbat  it  bat  lieen  |A 
how  can  we  refuie  to  find  the  oonetitution  of  tk«  debtf  !■ 
what  foUovrs  tlie  ueceptor^s  death  f  Why,  theaveond  «Qti«  it^ 
repr^29Qntatjve  of  his  father,  nuikes  a  part  pdymcAt^  (HM 
there  is  no  doubt.  The  Lord  Ordinary,  in  the«^  dmooitai^ 
virtually  gives  eflbct  to  the  alleged  pri^acriptioil  t&  i  OSkB 
effect,  but  finds,  I  think  correctlyT  that  tbeTe  niiy  becadid^ 
missions  as  to  render  the  oath  unnecessttry*  It  hcnvm^^ 
Court  uhould  lie  of  opinion  that  th©  oath  of  Mr  K.  M,  Kiilpnod 
must  be  taken,  Ii'la  examlnatloii  oui^t  to  be,  ia  the  ^-^p 
culiar  cirtuni^tancea  of  the  case,  moit  »e»rcbing. 

But  tlie  point  at  present  ii,  whether  enough  has  hem§Mt 
ted  to  enable  the  pursuer  t^  dlnieDse  with  Kirkwood't  oili 
The  Lonl  Ordinary  is  of  opinion  that  we  have  enough.  IIpi 
been  dissatisfied  from  the  first  with  the  nieflgre  oad  imni» 
factory  statement  in  defence,  but,  on  the  wholc^  ua  of  ^ 
nion  that  there  ii  enough  there  stated  to  wartan|itjlnifiRiq| 
tlie  interlocutor. 

Lord  Mfttketmi, — I  quite  agree  Uiat  tUia  pMty  cttmul  ifc 
AbsoMlor  simply.  But  the  question  at  pr^^nt  Ia,  wluftbtfpi^ 
Rcription  liaa  run  to  the  effect  of  preventing  any  dtiai  c&  0a 
bill.  Now,  as  there  can  be  no  doubt  that  tlie  six  T&lti  U( 
elnpsod  botbrG  this  action  was  raised,  tbe  poinr  ■ -^  -  k^^+- 
ther  there  is  any  proof  of  tbe  subeisteuoe  l^  X' 
Ity  the  writ  or  oath,  or  admission  of  the  defci  . 
mission^  wTiich  1  think  is  as  good  ai  the  defender's  e^itii'  U^ 
i  till  J  in  spite  of  what  is  admitted,  1  am  not  aati^e^l  fhaJ  w* 
fng-owing  is  suflfieiently  proved.  The  ori^uil  c*'- 
the  debt  is  virtually  admitted.  But  what  eridcmcv 
it  Is  still  due  ?  We  have  no  doubt  evidence  of  parnaj  jai 
by  the  representative^  hut  hoxt  does  that  pitwe  that  ilia  " 
is  res  ting-owing  ?  Miiy  a  man  not  make  a  pajrutent  to 
of  a  hill  withmit  admitting  tbat  liie  pest  of  the  bill  is  f><^ 
owing?  Then,  it  is  ndtnitted  tliat  the  represeatOitltv  tKUf  |tf 
more-  but  tlio  atioeitor,  tlie  acceptor,  may  have  paid  betof  !■ 
death  all  the  rest  of  tlie  sunt  in  the  bill^  m  that  tbe  f^Q!inHl|^ 
tive's  pnymc'nt  extinguished,  or  more  than  e^tt ifigulahed  It  Tw 
pepre«critative  will  not  flay,  uideetl,  that  his  ancestor  piliVlit 
it  would  be  unreawnabJe  to  expect  him  to  do  ao,  as  te  W0 
not  possihlj  be  able  to  asoeriaiu  tbe  fact,  howevser  afiSMRIMl 
inquiT;>\  In  the  ease  of  co-obligants,  it  is  tme^  msh  OWW 
gnnt  has  been  found  bound,  by  a  decision  of  tMi  dlrl^l 
the  ease  of  Christie,  I9rh  Jmie  1S33 — iJi  whicfa  tifo  flf 
Lordships  concurred  with  Lord  Corehouse,  whik  1  diM 
thoiii^h  1  do  not  mean  to  impugn  that  decision  now^lA  I 
whether  Ins  co-obligaut  paid  the  debt ;  but  that  i*  a  ilfkr^ 
case  from  the  pres'jnt ;  for  there,  from  the  nature  ^ 
tion,  there  wa«  an  undertaking  by  the  whoie,  which 
to  be  acquainted  with  the  facts  to  which  tbe^y  ohhgsd  tSk^ 
selves,  whereas  an  hek  may  not  be  aWe  to  «0 
ancestor  was  owing, 

J,  therefore,  think  that  the  oath  of  tbe  defender  mu*t  t^t* 
taken ;  and  if  there  be  mtifu  Jides  or  oontTadictiou— whii4  *♦ 
material  turcumatances  in  an  oath^ — he  muit  abaik  lh«oi^ 
quences. 

L&rd  i^Uett&n,^-!  am  of  the  opinion  last  di^vtired  wm 
most  important  question.  Nor  do  I  think  that  w«  cxiaM^ 
otbcTwiae  than  in  conformity  to  that  opinioto,  wjtboot  ifi^ 
rouflly  acting  the  law  of  the  gexennial  pre#cripiioii  of  WD^  J" 
uffecting  it  in  a  way  never  yet  done;,  lu  the  txmrw  <^  ^*  ^ 
cuaaion,  we  were  referred  to  t^  raicticii  in  Sfiplrir 
nial  limitation ;  but  the  ootme  mOoired  by  t£e  &•> 
triennial  prescription  of  accounti  ii  uot  an  cxamplv  U  X^ 
lowed,  but  rather  as  a  warning*  In  the  kit  cftae  of  tb«»  "f**"^ 
prei^cription,  I  was  compelled  to  coQie  10  adcciiioci  #k^^| 
ineviiablo  from  former  practice^  but^jna  agalntUtbe  «| ^~*' "^ 
licy,  and  letter  of  the  M^t  i&7%.  BM  lfiaill||ld^<l 
the  iipplicatton  of  Ui^^^^^yvf^M^^ 
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tnutees,  5  D.  B.  and  M.  507,)  tfaoni^  tiie]ilfla  of  prescription  was 
repeUedonothergroandB,  the  Ckmrt  goarded  itielf  against  being 
eopposed  to  have  assimilated  (as  it  was  pressed  to  do)  the  rule 
of  uie  triennial  to  the  sexennial  prescription.  An  enactment 
more  explnit  than  that  which  introdnced  this  prescription  into 
our  law  cannot  be  ibimd ;  lor,  after  the  sexennial  term  has  ran, 
the  par^  must  prove  that  the  debt  contained  in  the  bill  ^  is 
readng-owing,  b^  the  writ  or  oath  of  the  debtor."  This  statute 
has  a  wider  application  than  that  enacting  the  triennial  limita- 
tion, fbr  it  has  the  effect  of  shifting  the  onus  probcmdi  from  the 
debtor  to  tiie  creditor.  We  most  beware,  when  we  oometo 
deal  with  questions  of  this  sort,  of  being  misled  by  the  word 
**  eliding,**  as  aj^lied  to  prescription — a  term  which  I  have  al- 
ways thought  smgularly  mihappy.  Property  speaking,  nothing 
elides  prescription  except  the  use  of  the  means  prescribed  by 
the  statute,  viz.,  the  use  of  action  or  diligence  within  the  pre- 
seriptiTe  period.  Where  such  moans  have  not  been  employed, 
the  statute  must  apply  and  the  creditor  be  content  to  proye 
only  $cr^to  vel  juramento.  There  is  no  writ  of  the  debtor's  al- 
leged to  exist  in  this  case ;  so  the  only  mode  of  proof  is  by  oath. 
The  Lord  Ordinary,  however,  has  held  that  there  were  admissions 
in  this  case  which  were  equivalent  to  what  was  required  to  be 
proved  by  the  oath, — and  the  actual  admission  of  the  party  will 
no  doubt  do  as  well  as  the  oath.  But  the  findings  of^  the  Lord 
Ordinary  come  to  this,  that  where  the  defender  does  not  deny 
or  state  spedflcally  the  reverse  of  what  is  averred  by  the  cre- 
ditor, this  is  to  be  held  equivalent  to  an  admission  of  the  credi- 
tor's averments.  But  that  raises  the  question,  whether  the  de- 
fender must  state  fiacts  to  shew  how  he  should  have  been  igno- 
rant of  what  he  does  not  spedflcally  deny  or  aver  ?  But  I  think 
that,  under  the  statute,  the  party  is  not  cidled  on  to  admit  or  deny 
any  thing.  And,  accordingly,  in  the  late  case  of  Alcock  v.  Eassou, 
in  the  Second  Division,  20th  December  1842,  the  Lord  Justice- 
Clerk  supported  this  opinion.  In  this  case,  however,  the  defender 
may  not,  in  point  of  fkct,  have  had  any  means  of  knowledge  as  to 
whether  the  debt  in  the  bill  was  a  subsisting  debt  or  not.  Then 
comes  a  most  important  point,  undoubtedly,  viz.,  that  there  is 
a  marking  of  a  payment  to  accoimt  of  the  bill  bv  the  defender, 
the  acceptor's  representative.  But,  then,  this  is  not  a  writing 
by  the  debtor  admitting  the  bill ;  for  the  noting  of  the  payment 
to  account  of  the  bill  was  made  by  a  party  acting  for  the  pur- 
suer. The  admission  by  the  defender  is  all  that  we  have  as  to 
this  partial  payment;  and  what  is  it  ?  it  is  merely  that  he  paid 
the  amount,  understanding  that  it  was  a  debt  due  by  his  fkther. 
That  is  all  his  explanation  or  admission  on  the  subject. 

Now,  I  incline  to  go  somewhat  farther  than  Lord  Mackenzie. 
I  don't  think  that  partial  payment  of  an  alleged  debt  is  an  ad- 
mission that  the  rest  of  the  debt  is  due.  An  admission  of  partial 
payment  goes  no  fhrther  towards  proof  of  constitution  of  the  debt 
than  the  amount  of  the  payment  itself.  And  the  reason  of  this 
is  important.  The  bill,  for  instance,  might  have  been  only  par- 
tially granted  for  value.  In  such  a  case,  why,  if  a  partisu  pav- 
ment  were  made  to  the  extent  of  the  value  given,  should  the 
creditor  be  entitled,  after  the  prescriptive  period,  to  prove  that 
any  thing  &rther  was  due  except  by  writ  or  oath  of  the  debtor? 
Partial  payment,  therefore,  I  do  not  think  enough  to  prove  the 
subsistence ;  and  anyproof  as  to  the  rest  must  be  by  writ  or 
oath  of  the  debtor.  The  whole  matter  of  bills  is  very  different 
fVom  debts  of  another  description ;  and  I  have  great  doubts  how 
far  even  i>artial  pavments  and  payments  of  interest  in  the  hand- 
writing of  the  debtor  himself  (before  prescription  had  run,) 
could  prove  more  than  the  existence  of  the  bill  as  a  bilL  But 
here  no  writ  of  the  debtor  can  be  found  even  to  that  extent 

What  is  done  within  the  six  years  is,  bv  the  statute,  made  of 
little  consequence.  During  all  that  period  the  burden  of  proving 
that  the  debt  in  the  bill  is  not  justly  due  lies  on  the  debtor ; 
but  though  such  may  be  the  opinion  of  the  debtor,  he  may  not 
choose  to  risk  the  tict  on  the  oath  of  the  creditor,  and  therefore 
may  pay  the  bill  rather  than  be  subjected  to  diligence. 

On  vie  whole,  I  cannot  concur  in  the  result  at  which  the 
Lard  Ordinary  has  arrived. 

Lord  Jeffrey.— I  concur  in  the  opinions  last  delivered.  In 
looking  to  those  cases  in  which  the  duty  devolves  upon  us  of 
applvijsg  a  distinct  and  comparatively  recent  statute,  I  think  that 
wo  follow  the  safest  course  in  adhering  accurately  and  rigidlv 
to  the  provisions  of  the  statute,  leaving  its  spirit  to  the  consi- 
derattoo  of  that  legisUtore  from  which  it  emanated.  And,  ac- 
cordinglv,  when  an  action  is  raised  after  the  lapse  of  six  years 
for  tba  debt  contained  in  a  bill,  I  think  it  is  fixed  by  statute 
that  w«  tm  only  look  to  the  writ  or  oath  of  the  debtor  in  proof   | 


of  its  establishment.  My  first  difficulty,  accordingly,  in  coin- 
ciding in  the  views  which  the  Court  have  adopted  as  to  the 
triennial  prescription  is,  that  there  liaa  thereby  been  a  deviation 
from  the  rule,  by  taking  the  statements  made  for  the  party 
pleading  the  prescription  by  his  procurators,  by  his  counsel  or 
agents,  and  construing  thein,  or  spelling  out  of  them,  by  hi- 
fbrence,  an  admission  of  the  subsistence  of  the  debt.  This,  I 
think,  has  led  to  a  construction  of  the  statute  of  a  most  dan- 
gerously lax  sort.  In  the  law  of  triennial  prescription,  it  is 
true,  we  cannot  now  go  back ;  but  I  think  we  should  take  warn- 
ing by  the  example*.  Whilst  I  was  a  Judge  in  the  Outer-House, 
I  occasionally  held  admissions  mode  on  record  as  being  scripto 
of  the  party  himsdf,  t.  e.,  as  being  scripto  by  a  sort  of  procura- 
tion held  by  his  counsel  for  liim  ;  but  I  doubt  whether  that  wai 
correct.  I  suspect  such  statements  made,  perhaps  incaotiously, 
or  on  imperfect  or  ambiguous  information,  were  not  enough  to 
bind  down  the  client  in  the  same  way  as  a  positive  and  explicit 
statement  in  point  of  fact.  It  is  true  that  distinct  admissions, 
or  admissions  only  qualified  by  absurd  or  irrelevant  explana- 
tions, may  be  tfdcen  by  the  Court  as  being  just  a  cheaper  way 
of  getting  at  what  the  party  pleading  prescription  admits  to  be 
that  which  he  is  prepared  to  swear  if  the  matter  should  come 
to  be  submitted  to  his  oath.  With  regard  to  the  deposition  of 
the  party  when  his  oath  is  taken,  it  is  to  be  remarked,  that  all 
taking  of  oaths  is  before  answer.  The  statement  which  the  de- 
position contains  is  that  alone  to  which  the  Court  can  legiti- 
mately look.  But  the  oath  is  to  be  construed  by  the  Court.  In 
the  case  of  Alcock  r.  Eosson,  the  I..ord  Justice-  Clerk  delivered 
a  very  learned  speech,  which  I  read  with  much  pleasure,  and  in 
which  I  cordially  concur.  The  pursuer,  in  my  opinion,  where 
prescription  is  pleaded,  must  prove  both  the  constitution  and 
the  subsistence  of  the  debt. 

I  am,  therefore,  of  opinion  that  tlie  interlocutor  of  the  Lord 
Ordinary  ought  to  be  altered,  and  the  oath  of  the  defender  taken. 
In  the  mean  time,  however,  I  reserve  entirely  my  opinion  as  to 
the  rules  by  which  the  averments  to  be  contained  in  the  oath 
are  to  be  construed.  With  regard  to  the  admissions  founded 
on,  I  hold  that  they  are  not  hujus  loci^  and  that  we  have  no  right 
to  consider  them. 

As  to  the  case  of  co-obligants  on  a  bill — firom  which  an  analogy 
has  been  attempted  to  be  drawn  applicable  to  the  relation  of 
ancestor  and  heir — ^that,  though  a  striking  case,  is  not  quite  ap- 
plicable. In  that  case  I  think  the  other  co  obligants  were  dead ; 
and  if  BO,  I  have  no  doubt  that  Lord  Corehouse  was  right  in  the 
decision ;  and  to  that  decision  I  am  bound  to  adliere.  If  there 
had  been  any  other  of  the  co-obligants  living,  I  think  the  pursuer 
would  have  been  compelled,  after  prescription  had  run,  to  take 
the  oaths  of  the  whole  co-obligants  before  compelling  payment ; 
otherwise  the  greatest  ii^ustice  might  be  done.  But  Uie  dis- 
tinction between  the  case  of  co-obligants  and  of  heir  and  ances- 
tor is  plain ;  for  tiie  co-obligant  was  bound  fh)m  tlie  first,  and 
was  bound  to  Imow  every  tlung  concerning  that  obligation  under 
which  he  had  come.  But  the  case  of  the  heir  is  obviously  quito 
different  He  may  not  know,  or  have  any  possibility  of  know- 
ing, about  his  anceetor*8  obligations. 

Lord  Mackemie.'-l  would  add,  with  regard  to  the  admis- 
rions  alreadv  made  by  the  defender,  that  the  recent  statute 
fixes  that,  after  the  record  is  closed,  the  parties  are  held  bound 
as  to  their  averments  in  point  of  tSct ;  therefore,  even  if  the 
oath  diould  contain  statements  to  an  etkcX  contradictory  of  the 
averments  or  admissiont  made  on  record,  perbapa  such  state- 
ments in  the  oath  might  not  be  sufficient. 

The  Court  pronounced  the  following  interlocutor : 
^  Adhere  to  the  interiocntor  of  the  Lord  Ordinary  in  so  fiir 
as  H  repels  the  objection  to  the  competency  of  the  multiple- 
poinding ;  but  quoad  ultra  recal  the  said  interiocntor :  Find  that 
the  bill  libelled  on  is  prescribed;  and  remit  the  case  to  the  Lord 
Ordinaiy,  hi  order  that  his  Lordship  may  allow  the  pursuer  to 
give  in  a  minute  of  reference  to  the  oath  of  the  defenders ;  and 
thereafter  to  proceed  fhrther  as  to  his  Lordship  shall  seem  just: 
all  questions  of  expenses  being  hereby  reserved." 

Lord  Ordinary^  Cuninghame. — Act.  Rutherfhrd,  Cfaristison, 
Logan ;  Renny  and  Webster,  W.8.,  Agents.^ AU.  Penney ;  Gib- 
son-Craigs,  Dalziel  and  Brodie,  W.S.,  Agents,— W.  C/er^—t  J.C.J 
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REPORTS  OF  CASES  DECIDED 
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1th  March  1845. 

First  Division. — (J.C.) 

No.  143. — Andrew  Brown,  Petitioner y  v.  John 

M'Callum,  Respondent. 

Barknipt — Sequestration — Affidavit — Statute  2  and  3  Viet,  c 
41,  §  9— Bill  of  Exchange— rAe  holder  of  a  hill  blank  indorsed, 
which  has  come  into  his  hands  as  agent  of  an  unincorporated  bank- 
ing  company,  is  entitled  to  make  affidavit  to  the  debt,  and  present 
an  application  in  his  oum  name,  as  agent  for*' the  bank,  for  the  se- 
questration  of  the  acceptor  of  the  bilL  Question,  Whether  the 
partner  of  an  incorporated  bank  can,  as  suck,  make  affidavit  to  a 
debt  of  tfie  bank. 

Bankrupt— Statute  2  and  3  Vict,  c  41,  §  12— Oath— OWectiim  to 
oath  of  verity,  on  the  ground  that  it  did  not  bear  the  debtor  to  be 
vnthin  the  statutory  description,  repeUed,  that  fact  being  admittedly 
set  forth  in  an  oath  to  the  debtor's  being  xoithtn  such  description. 

Bankrupt — Oath — Objection  to  affidavit,  that  while  it  stated  that  the 
debtor  carried  on  business  as  a  ship-owner,  ffc.,  it  did  not  state  that 
he  carried  on  such  business  within  Scotland,  repelled. 

See  ante,  p.  217. 

The  affidavit  to  the  debt,  and  the  title  to  present  this 
application  for  sequestration,  was  objected  to  as  not 
being  conformable  to  the  statute.  The  petition  is  at 
the  instance  of  Andrew  Brown,  residing  in  Newburgh, 
Fifeshire,  agent  there  for  the  Central  Bank  of  Scot- 
land, a  creditor  of  John  M^Callum,  ship-owner  in  New- 
burgh, to  the  extent  required  by  law.  The  affidavit 
to  the  debt  bears, 

"  That  John  M<]!allum,  ship-owner  in  Newburgh,  is  justly  in- 
debted and  resting-owing  to  the  deponent,  as  agent  foresaid, 
under  deduction  as  after  mentioned,  the  sum  of  £300,  being  the 
amount  of  a  bill  dated  the  28th  of  February  1842,  drawn  by 
Joseph  Garland,  ship-builder  in  Newburgh,  upon  and  accepted 
by  Hugh  M^Callura,  wright,  Newburgh,  and  the  said  John 
M*Callum  therein  designed  (master  of  schponcr  Glenturret,  of 
Newburgh) — ^which  hill  was  payable  four  months  a^r  date, 
and  was  blank  indorsed  by  the  drawer  to  the  deponent,  as  agent 
foresaid.** 

To  account  of  this  bill  certain  partial  payments  were 
made  to  the  petitioner. 

The  Lord  Ordinary  reported  the  objection  for  the 
opinion  of  the  Court  on  the  following  interlocutor  and 
accompanying  note,  which  embodies  the  argument  for 
both  parties : 

**  27th  February  1845. — The  Lord  Onlinary  appoints  the  peti- 
tion and  affidavits,  bill  and  instrument  of  protest,  together  with 
the  minute  of  objections  given  in  by  the  respondent,  to  be  print- 
ed, with  A  view  to  the  case  being  reported  to  the  Lords  of  the 
First  Division. 

"  Note, — ^Tlie  petition  in  the  present  case  is  in  name  of  *  An- 
drew Brown,  residing  in  Newburgh,  Fifeshire,  agent  there  for  the 
Central  Bank  of  Scotland,  a  creditor  of  John  M^Callum,  ship- 
owner in  Newburgh,  to  the  extent  required  by  law.*  The  debt 
of  the  petitioning  creditor  is  constituted  by  a  bill  drawn  by 
Joseph  Garland,  payable  to  his  order  at  the  Central  Bank  Office, 
Newburgh,  and  of  wliich  the  party  sought  to  be  sequestrated  is 
one  of  the  acceptors.  The  bill  is  blank  indorsed,  and  the  peti- 
tioner is  the  holder  of  that  bill.  The  affidavit  bears  that  the 
debt  is  due  to  the  petitioner,  as  agent  of  the  Central  Bank,  and 
by  a  noting  it  appears  to  have  been  protested  on  the  1st  of  July 
1842,  subsequent  to  which  period  certain  partial  payments  wero 
made.  It  is  admitted  that  the  Central  Bank  is  not  a  corporate 
body.  By  the  9th  section  of  the  2d  and  3d  Victoria,  duip.  41, 
which  regulates  the  affidavit  to  be  emitted  by  the  petitioning 
creditor,  it  is  enacted,  that  *  in  cases  where  tlie  creditor  is  a  body 
ooiporate,  an  oath  of  verity  made  as  aforesaid  by  the  manager, 
cashier,  secretary,  clerk,  or  other  principal  officer  of  such  body 
corporate,  shall  be  sufficient,  although  Uie  person  making  the 
same  be  not  a  partner  in  such  corporation ;  or  in  case  of  a  com- 
pany, an  oath  by  a  partner  shall  be  sufficient.'  It  does  not  ap- 
pear on  the  face  of  the  affidavit  that  the  petitioning  creditor  in 
this  instance  is  a  partner  of  the  company,  and  the  objection 
taken  is  to  the  form  of  the  affidavit,  as  not  being  conformable 


to  the  statute,  and  also  to  the  title  to  present  the  sppfiottieB. 
The  petitioner  answers,  that  holding  the  bill  blank  iDdoned,lx 
is  in  right  of  the  debt,  and  entitled  to  discharge  it ;  and  Uat  al- 
though he  holds  it  for  behoof  of  the  company,  he  Ib  in  kwtbe  pro- 
per creditor  therein.  Hd  refers  to  the  case  of  Bonsr  r.  liddel, 
9th  March  1841 ;  Dunlop,  v.  iii.  p.  830^  andqwcislly  to ^ofi- 
nions  there  reported  cm  the  point  as  to  the  competeDcj  of  tb 
petition ;  and  it  is  in  consequence  of  this  dedsioD  that  it  ap- 
pears to  the  Lord  Ordinary  to  be  expedient  to  take  the  mtter 
to  report.  It  may  probablv  not  be  ccmsidefed  as  dinelly  a 
point,  especially  as  the  bank  in  that  case  was  a  body  enponl^ 
while  here  it  is  only  a  trading  company.  But  aoomding  to  tk 
report  certain  genml  views  are  stated  whidi  greatly  iid& 
argument  of  the  petitioner.  If  this  decision  be  thon^  iiu|ip&- 
cable,  and  the  point  open,  it  seems  to  the  Lord  OrtUnaiy  tobc 
very  diflbmlt  to  get  over  the  express  proyiskm  of  the  itaML 
But  in  an  important  proceeding  of  this  kind,  and  vfakh  n; 
extensively  i^ect  practice,  it  appears  to  hhn  that  tbe  pool 
should  wiUi  as  little  delay  as  possible  be  autiioritativdy  Hid' 

At  advising, 

Lord  Ju9tice- General — ^Bon#r*s  case  perhaps  is  not  Btricd^ 
in  point,  because  the  Royal  Bank  (Bonitf's  constituent)  WIS  R 
cognized  of  course  by  the  Court  as  an  incorporated  bank.  Tk 
Court,  in  their  decision,  however,  seem  to  have  pot  that  &d 
aside,  and  held  that  a  person  holding  a  bill  blank  indonedtc 
him  was,  ih>m  the  circumstance  of  his  standing  creditor  in  tk 
bill,  entitled  to  make  affidavit  to  the  debt  in  the  liilL  Upoa 
this  ground  I  think  we  should  sustam  the  affidavit  I  ^ 
the  construction  that  is  suggested  to  us,  that  this  petitiooff  it 
entitled,  as  a  trustee  for  the  bank,  to  make  affidavit  to  ^dett 
The  tact  that  he  holds  the  bill  blank  indorsed  is  quite  taSdsA 
however,  to  support  his  affidavit 

Lord  Mackenzie,—!  agree  Uiat  this  party,  as  the  holder  di 
blank  indorsation,  is  the  real  indorsee  of  the  UlL  BeaH 
bank  agents  ta|te  these  bills  at  their  own  peril,  and  aiethep 
per  creditors  in  them.  Tl^t  is  enough  to  support  this  afUirit, 
though  I  rather  differ  from  your  Loniship  as  to  the  dedooB  is 
Bonar's  case.  It  is,  I  think,  in  point;  and  it  is  a  decisioDiliM^ 
was  pronounced  four  years  ago.  I  have  no  doubt  it  has  be 
largely  acted  on,  and  I  have  never  heard  of  any  bad  rwdtil 
think  the  case  in  pointy  because  the  Court  went  on  tbe  grooi 
on  which  your  Lordship  proposed  to  decide  the  present  mt 
It  has  been  stated,  with  some  ingenuity,  that  the  dedsioD  i#t 
have  proceeded  upon  the  fact,  though  this  does  not  appear  fm 
the  report,  that  while  it  was  not  stated  that  Bonar  vts  a 
officer  of  tne  bank,  yet  it  was  stated  that  he  was  a  paitoff- 
But  the  question,  whether  it  would  have  bera  competent  fix 
him  to  haye  made  such  affidavit,  as  a  partner  of  the  Bo?il 
Bank,  was  not  raised;  and  I  rather  think  that  the  pirtsff 
of  a  corporate  iNmk  stands  in  a  very  difi^r^it  reUtloD  to  tk 
corporation  from  that  beld  by  the  partner  of  an  unincorpofattd 
bank.  I  doubt,  therefore,  whether  the  statute  means,  from  h 
power  given  to  the  partners  of  immoQrporated  banks  to  nakt 
oath,  to  confer  such  a  power  on  the  partner  of  acorpoftteltf^ 
to  make  affidavit  to  the  debt  of  tbe  corporation. 

Lord  FuUerton, — I  think  tlio  decision  in  B^mar's  case  in  pciat 
The  oath  of  the  creditor  is  to  be  given  under  the  statute  Am  ^j 
Bonar's  case  it  is  fixed  that  where  there  is  an  interposed  pMJJ 
— in  right  of  the  bank  to  be  sure,  but  an  interposed  party  »» 
is  creditor— he,  although  liable  to  account  to  the  bank,  i>  J^ 
in  respect  of  the  right  of  credit  in  him,  entitled  to  take  tbe  tuff 
In  this  case,  as  long  as  the  bank  agent  held  the  bill,  no  ^ 
person  could  recover  the  debt  in  the  bill. 

Lord  Jeffrey,— 1  think  this  is  Bonar's  case  predselj.  1* 
question  to  be  now  decided  was  there  raised ;  and  tbe  rotR'  «- 
cidendi  is  equally  applicable  here.  But,  even  had  tbe  qiie«^ 
been  open,  I  should  have  had  no  doubt  about  the  dedskn.  Iv 
holder  of  a  blank  indorsation,  made  to  him  6oiki  fiit^  9bAva 
value,  as  in  this  case,  and  who,  as  creditor  in  the  biU,  reca^ 
partial  payment  as  iu  right  of  the  bill,  is  ^titled  to  mifi  ^ 
the  debtor's  sequestration.  The  creditor,  to  be  sure,  isacc«"^ 
able  to  the  bank,  but  in  this  view  he,  as  bank  agent,  is  jw^^ 
be  regarded  as  a  trustee  with  a  power  of  transactkmasdv' 
charge. 

The  counsel  for  the  petitioner  then  stated  that  two 
other  objections  to  the  procedure  made  by  the  tts^ 
dent  remained  undisposed  of  by  the  Lord  OtSaff^,' 
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and  requested  their  Lordships,  in  order  that  further  de- 
lay might  be  prevented,  to  take  up  and  dispose  of  these 
now.  The  Court  having  consented  to  hear  the  objec- 
tions ;  the  first  objection  stated  was,  that  the  oath  to 
the  verity  of  the  debt  was  incomplete,  inasmuch  as  it 
was  not  such  an  oath  as  is  required  by  the  statute ; 
more  particularly,  in  respect  thiat  it  did  not  bear  that 
the  petitioner  beUeved  the  respondent  to  be  within  one 
or  other  of  the  statutory  descriptions  of  persons  whose 
estates  may  be  sequestrated,— did  not  specify  which 
description,  in  terms  of  section  12,  and  only  bore  ge- 
nerally that  the  respondent  was  a  "  ship-owner  in 
Newburgh ;"  and  that  although  another  affidavit,  to 
the  debtor's  being  within  the  description  of  persons 
whose  estates  may  be  sequestrated,  bore  that  the  sus- 
pender believed  the  respondent  to  be  a  ship-owner,  and 
also  an  underwriter,  and  as  a  ship-owner  and  also  as 
an  underwriter  foiling  within  the  description  of  persons 
whose  estates  may  be  sequestrated  in  terms  of  the  act  2 
and  3  Vict.  c.  41,  yet  that  as  each  oath  ought  to  con- 
tain an  tiie  requisites  to  ground  an  application  for  se- 
questration, so  the  oath  of  verity  was  bad,  in  terms  of 
the  5th  and  12th  sections. 

The  last  objection  stated  was  an  oljection  to  the 
oath  made  to  the  fact  of  the  debtor's  being  within  the 
description  of  persons  who  may  be  sequestrated,  that  it 
did  not  specify  that  the  respondent  carried  on  his 
bnsmess  of  a  ship-owner  and  underwriter  in  Scotland, 
and  was  thus  imperfect 

The  Court,  however,  repelled  the  objections  stated 
by  the  respcmdent  in  toto,  and  found  the  petitioner  en- 
titled to  the  expenses  of  discussing  the  objections. 

Lord  Ordinary,  Robertson. — For  Brown,  Crawfurd:  Robert 
Landale,  S.S.C.,  Agent— For  M'CaUum,  Beas;  Wotnerspoon 
and  Mack,  W.S.,  ^i^ento.— Bill-Chamber  OerX:,— [J.C.] 


7th  March  1845. 
Second  Divisioh. — (FX.M.H.) 

No.  144. — ^Thomas  Lang's  Trustees,  Pursuers,  v,  Mrs 
Maboabet  Lton  or  Sinclair,  and  others  Defenders. 

HuBband  and  Wife — Fee  and  Liferent— Power  of  Disponing— 
Settlement —  Where  a  husband  disponed  certain,  heritage  to  him* 
self  and  ku  spousCj  and  longest  liver  of  them  two  in  Ufirent,  and 
to  the  child  or  children  to  be  procreate  betwixt  them  in  fee,  whom 
failing,  to  their  own  nearest  heirs  and  assignees,  reserving  power 
to  each  of  than  to  convex  the  subjects  to  any  one  of  their  said  re- 
lations bif  a  writing  under  either  of  their  hands.  "Both  the  spouses 
having  died,  the  husband  in  1805,  the  wife  in  1818,  afier  each 
of  them  had,  by  their  respective  settlements,  conveyed  their  half  of 
the  svJbjects  to  A — Hdd,  in  a  comnetitionfor  the  half  conveyed  by 
the  wife,  that,  quoad  hoc,  she  had  a  right  of  fee,  and  consequently 
had  the  right  of  disponing  to  A,  whose  assignees  were  preferred 
toit 

James  Lang,  and  Isobel  Craig  his  wife,  by  mutual 
disposition  and  assignation,  dated  11th  July  1784,  dis- 
poned to  each  other,  and  tiie  longest  liver  of  them  two 
in  liferent,  and  their  heirs  and  assignees  in  fee,  the 
whole  moveable  property  belonging  to  tiiem ;  and  James 
Laog  disponed  certain  heritable  property  he  was  pos- 
sessed of 

^  to  and  in  fiivooT  of  myself,  and  of  the  said  Isobel  Ondg  my 
sptMise,  and  longest  liver  of  us  two  in  liferent,  and  to  the  child 
or  ddkhen  to  be  procreate  betwixt  ns  in  fee ;  whom  falling,  to 
om  own  nearest  heirs  and  assignees,  equally  betwixt  them  ;** 
**  reaerring  power  to  each  of  as,  the  said  spouses,  at  any  time 
dvfag  oar  lifetime,  in  the  oyent  there  are  no  children  procreate 


of  oar  said  marriage,  to  convey  and  make  over  the  salrieots 
generally  and  specify  above  disponed  to  oar  heirs,  as  said  ia, 
to  any  one  or  more  of  our  said  relations  we  shall  tlidnk  proper 
to  convey  the  same  to,  by  a  writing  under  either  of  oar  hands.*^ 

By  disposition  and  settiement,  dated  18th  January 
1803,  James  Lang  disponed  a  second  property  he  haid 
in  the  mean  time  acquired,  in  precisely  the  same  terms 
as  the  previous  one ;  and  considering  that  there  was  no 
issue  of  his  marriage,  and  being  resolved  to  settle  and 
dispose  of  his  just  and  equal  half  of  the  heritable  and 
moveable  subjects  that  should  be  pertaining  to  him  at 
the  time  of  his  death,  he  disponed  all  and  haill  the  just 
and  equal  half  thereof  to  Thomas  Lang ;  whom  foiling, 
to  certain  parties  therein  named. 

James  Lang  diod  in  1805,  survived  by  his  spouse, 
and  also  by  Thomas  Lang.  In  December  1811,  Thomas 
Lang  was  infefl  in  the  fee  of  the  lands  which  had  been 
disponed  to  him  by  James  Lang. 

Mrs  Lang,  by  disposition  and  settiement,  dated  18th 
April  1810,  disponed  to  Thomas  Lang  her  whole  move- 
able property,  and  her  half  of  the  heritable  subjects 
conveyed  to  her  by  the  said  mutual  disposition.  She 
died  in  1818,  survived  by  Thomas  Lang.  He  then 
entered  into  possession  of  iiie  whole  heritable  property, 
and  possessed  it  till  his  death,  in  April  1848.  He  left 
a  trust-disposition  and  settiement,  whereby  he  disponed 
to  the  pursuers  his  whole  property  heritable  and  move- 
able. They  accordingly  raised  letters  of  general  charge 
against  the  heirs-at-l^w  of  James  Lang  and  of  his 
wife,  and  brought  the  present  action  of  constitution, 
calling  upon  them  to  make  over  the  subjects  to  them 
as  trustees. 

There  was  no  dispute  as  to  the  half  of  the  heritable 
property  conveyed  to  Thomas  Lang  by  James  Lang ; 
but  for  the  half  conveyed  to  him  by  Mrs  Lang  there 
was  a  competition. 

The  heir-at-law  of  James  Lang  lodged  defences,  in 
which  he  pleaded,  that  as  it  never  had  belonged  to  Mrs 
Lang,  so  it  remained  with  James  Lang,  and  it  never  had 
been  validly  conveyed  by  her,  but  belonged  to  the 
claimant,  as  heir-at-law  of  James  Lang. 

The  heirrat-law  of  Mrs  Lang  lodged  defences,  in 
which  he  pleaded,  that  he  had  a  right  to  it,  and  that 
from  its  not  having  been  vested  in  1^  Lang,  so  it  was 
not  carried  by  her  disposition,  but  remained  destined 
by  James  Lang  to  his  wife's  heirs  foiling  children  of  the 
marriage. 

Jean  Pratt  likewise  claimed  it  as  heir-substitute  to 
Thomas  Lang,  by  Mrs  Lang's  settiement.  ^Qpleaded, 
that  such  substitution  was  effectual,  notwithstanding 
Thomas  Lang's  possession  and  disposition. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  the  accompanying  note : 

<*  28tA  January  1845.— The  Lord  Ordinary  having  heard  ooon- 
sel  in  this  cause,  and  having  thereafter  considered  the  record, 
deeds  of  settlement,  and  other  titie-deeds  produced,  and  whole 
process — ^In  respect  it  is  established  by  the  deeds  produced,  tiiat 
Thomas  Lang,  the  predecessor  of  the  pursuers,  had  a  sufficient 
feudal  title  to  one-half  of  the  heritable  subjects  libelled  on,  and 
a  valid  personal  title  to  the  other  hal^  both  of  which  he  bad 
possessed  for  many  years  prior  to  his  deatii,  and  moreover,  that 
none  of  the  defenders  have  established  any  legal  titie  to  claim 
the  same  as  in  competition  with  Thomas  Lang  and  his  dis- 
ponees  and  assignees,  repels  the  defences,  and  decerns  in  tenns 
of  Uie  Ubel :  and,  of  consent  of  all  concerned,  finds  that  the 
pursocrs  and  defenders  respectively  are  entitled  to  their  neoes; 
sary  expenses  of  process  out  of  the  trust-fonds  in  the  hands  of 
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the  pumuers ;  and  remits  the  account*  thereof,  when  lodged,  to 
the  auditor,  to  tax  and  report. 

*^  Nott, — The  deceased  filr  I/ftngv  who  died  In  l§4a,  hy  hia 
general  dinposidoiit  convoje*!  in  t!ie  most  ompte  torjiis  to  tho 
pursuers  all  and  sundry  lunds  and  herjtn^es  of  cverj  descrip- 
tion that  he  should  be  possessed  of  at  the  time  of  his  deatti. 

**  The  two  properties  libellt^d  on,  winch  tioth  beloni^'d  origi- 
naUy  to  James  Lnng^  the  uncle  of  the  truster,  had  beco  jxissess- 
ed  by  tlie  latter  wkliont  question  for  Iwiitiiy-five  jears  prior  to 
ills  death.  Tlie  thlt>s  on  which  he  so  possc^si^d  wore  derived, 
Ist^  from  tilt;  iniitnat  s<*lllument  of  Jami^a  Lang  and  his  wife  in 
1784;  2ti/jf,  from  the  settlement  of  Jamc a  Lang  himself  (aa  to 
the  second  property)  in  1803-  and,  3f%j  fi-um  the  settlement  of 
James  Laiig^s  widow  ia  tarour  of  Thgnias  Lang  in  1810^  aftet 
hvr  Itiisbond^s  death,  which  are  narrated  with  sufficient  accu- 
racy in  the  sumraonst  and  besides^  the  deeds  are  separately 
printed  The  Lord  Ordinary  is  of  opinion,  on  the  following 
grooudit  tbat  tlie  chum  of  Air  Lang  oud  his  diapoueei  to  the 
ml^jaots  libelled  on  is  tndlspuuible. 

**  L  Although  some  flrgiiment  was  raised  as  to  the  technical 
character  of  the  right  Ixelotiging  to  James  Lang  and  his  wife 
after  the  execution  of  the  mutual  settlomeot  in  1764  j  and  al- 
though some  discussion  took  place  at  tbe  har  aa  to  the  point  in 
w^m  the  riglit  of  ;m  to  the  subjects  in  dispute  vested  after  the 
execution  of  that  dti^d^  tlje  Lonl  Ordinary  views  that  teehnical 
question  of  little  consequence  in  the  present  case.  The  subjects 
libelled  on  boJoDged  tmdoubtedly,  prior  to  the  settlement,  to 
Jatnci9  lomg.  It  is  probable  that  the  fee,  eren  after  t!ie  settl<v 
ment,  would  have  been  held  to  remain  with  James  Lang  during 
hh  life,  in  ti  question  icith  cr^ddors.  But  when  James  Lang  and 
hU  wife  <?xec!Utcd  e.  mutual  settlement,  containing  a  destination 
by  the  hnsbsind  of  the  whole  heritages  at  the  time  of  his  death, 
to  and  in  fiiTour  of  themselves  and  the  longest  liver  of  them 
two  in  liferent,  and  to  their  own  nearest  heirs  and  assignees 
equally  lie  twist  them,  heritably  and  irredeemably;  and  when 
this  deed  contained  first,  a  reserration  to  thomselveft  jointly  to 
alter  the  settlement,  and  next,  a  reservation  to  each  of  them,  at 
any  time  during  their  life,  *  to  convey  and  make  over  the  sub- 
jects jrcnerally  and  sp^ially  above  di^pontMl  to  our  heira,  to  any 
one  or  more  of  our  said  relations  we  shaJl  think  proper  to  con- 
vey the  same  to  by  writing  under  either  of  our  hands/  that 
aettlement  could  not  be  defeated  gratiutously  even  during  the 
husband's  life,  nor  could  the  ample  power  of  disposal  of  her  own 
half  be  reealled  by  tlie  Imsbiuid,  if  the  subjects  were  not  one- 
rously burdene*!  or  alienated  by  liim.  In  point  of  fact,  he  never 
attempted  to  do  fo* 

*'  2.  Looking  to  the  terms  and  purpose  of  the  destination  and 
settieoient,  it  is  rather  thought  that  these  imported  a  right  of 
ii/ertnt  over  one-half  of  Ibe  heritage^  to  the  wi/t,  if  she  survived 
her  husband,  and  a  right  of /ee  to  her  in  the  other  hidf  on  the 
tAOie  event.  Tlie  convejniioe  was  not  limited  to  her  liferent 
itH  wlknarf^ ;  and  when  the  half  was  given  to  her  heirs  and 
mt^lmm$,  it  impUed  a  p<^wer  to  name  her  own  assignees,  which 
ii  of  iiielf  tantamount  to  a  right  of  fee.  In  that  ease,  her  '  heirs 
and  osiignees'  substituted  to  her  in  tlie  half  of  the  property, 
would  fall  to  be  viewed  as  mere  tondiHonal  institutfs^  intended  to 
take  effect  if  she  ptiedoceosed  her  hu:sband,  but  leaving  the  pro- 
perty  at  her  absolute  disposal  if  she  survived  huni  so  as  to  vest 
che  fee  of  her  half  during  her  life. 

**  3*  Independent  of  the  vesting  of  tbe  fee,  tbe  special  power 
reserved  to  tlie  wife  to  naitie  her  own  heirs^  which  she  was  en- 
titled to  exercise  during  her  husband*$  Ufe,  would  of  itself  vali* 
date  her  conveyanoo  of  the  fee  of  her  half  to  Thomas  Lang.  It 
is  said  that,  from  the  peculiar  terms  of  the  faculty,  she  had  only 
a  power  of  selecting  any  one  or  more  of  her  own  r^^Mions  iii  her 
disposal  of  the  fee,  and  that  Thomaa  Lang  wm  not  a  relation  of 
im^  \Mt  of  her  hn^hanirs  ;  bnt  this  seems  a  Struinadond  nna^onnd 
ooiMtmction  of  the  reservation,  inconsistent  with  the  probable 
aieaning  of  the  parties.  The  dt^stinution  of  the  wifes  half  was 
to  her  hiirs  and  assigju!fs  without  hmitation  ^  and  tlje  power  to 
■elect  her  heir  among  her  rektitnts  did  not  limit  her  right  to 
aaeign  de  preMnti  to  anjr  third  party,  if  she  chose  to  cxerciao 
tliBl  rigbl.  In  &ct,  tht^  import  of  the  clause,  in  its  sound  and 
tru«  maaiuQg,  wat  just  a  i«iervation  tj>  the  wife  to  dinde  her 
iMlf  mmmg  iwsh  or  Iter  rdmiom  oa  ehti  thought  fit ;  and  tlie 
tmm*w«htkim*  iDclii^ed  Tbamas  Long,  who  was  a  relation  by 
JakfoAiaihee  butband,  and  of  bera  bj  flfflnity^  and  so  fi.41  within 
tlie  ^bm  fpeelicd  in  U>e  refcrvation.  But  even  tliat  viem-  of 
tlie  tilte  wiM  he  sn|ierfluou5  if  il^  fee  of  the  h^f  in  dispute 
weilirf  in  tin  widow^  upon  bcr  lurviTanee  of  her  husband. 


'jw  to  be|te> 
d^^3H 


"^4.  Thomafl  Lang's  right  as  tc^  the  half  of  the  pfetntKitahii 
to  him  by  James  I.*ang  Ixiniself  is  too  clear  fiir  dispute.  Jum'i 
destination  to  Thomas  as  his  primary  disponer,  h  tpodal  laj 
unquestionable.  He  survived  tlie  difponer,  and  took  iafriiBieit 
His  feudal  title  to  that  half,  therefore,  is  eomplete.  Ko  4o^ 
there  wa«  a  mibttitHtiim  in  the  dispewiLk^n,  bui  Tliomai  emmd 
that  substitution  bj  his  general  diaposition  and  settloDHitli 
favour  of  the  pursuers.  Hie  efficacy  of  that  mode  d  diadyi|> 
iiig  a  simple  destination,  not  fortlfi^  by  any  prohtbitory  dm, 
was  settled  by  tlhe  decision  both  of  thia  Court  ami  of  die  Usm 
of  Lords,  in  the  caae  of  L^itch,  in  a  manner  not  mw  to  be|te> 
tionad.    See  3  Wilion  and  bhaw,  366/* 

At  ad  vf sing, 

Lord  Jmtke-CIerL — I  do  not  think  tlmt  it  is 
enter  upon  the  legal  construction  of  the  ti^mis  In  the  i 
clauses  of  the  deeds  of  1734  and  1S03  in  the  ahsmw^' 
constituting  a  fee  in  the  wife,  or  in  the  wiXe'^  tieira,  or  in  ik 
husband,  as  to  the  half  of  th^  properties  wliidi  the  bi 
did  not  himself  subsequently  dispose  of;  not,  bowci<er, 
grounds  on  wiiich  tlie  Lord  Ordinwry  holds  tlie 
of  that  question  to  be  immalerial  in  the  prvm^nt  caifc  lit 
if  the  deed  is  not  chaUengeable  by  creditors  of  the  hatlnad,  ttl 
did  c<mrey  a  fee  of  one-half  of  their  properties  totheiriktti 
Wfi3  irrevocable  and  deliveriicl,  tlien  her  right,  or  that  of  hi 
heirs  under  the  deed,  would  be  exactly  the  oune^  and  lo  te  li» 
cided  on  the  some  ruios,  as  to  the  coustruetion  of  the  dnd 
iUielf,  wliether  the  question  occurred  between  her  dispuofieaA 
the  creditors,  or  the  heirs  of  the  husband. 

Neither,  in  like  manner,  if  the  deed  aoce  took  dfeci  at  ill. » 
it,  in  the  qnestion  of  construction «  of  the  importaiioei  ia  I  ii» 
ceive,  wliieh  the  Lord  i)rdinary  thitdfs  It  ia,  that  Uu^  biuiiil 
could  not  have  defeated  the  righL  That  would  apj^ly  e^Q^ 
although  the  right  of  the  wife  was  one  of  liferent  atoDe.  in 
if  the  deed  was  onerous  and  had  taken  el^ct  during  Ini  11^ 
time,  I  am  not  prepared  to  admit,  as  tlie  Lord  UidinaiTs** 
to  hold,  that  the  right  of  the  wife  could  have  been  d«fiaul  \§ 
an  oneron«  sale.  But  these  points  do  not  arise  in  iJbt  paM 
cai^  i  and  I  only  make  tliese  remarks  to  shew  my  uwa  cfU^ 
I  think  we  must  have  been  drawn,  by  the  phaaa  of  the  MB 
and  the  nature  of  the  action,  to  decide  on  the  e^«<ct  of  m^ 
positive  clauses  in  the  abstract^^  as  they  are  concinvet!  m  ^hm 
deeds,  in  giving  a  ^  to  the  wife  or  to  the  wi&'s  hmr^ , 
it  wholly  In  Ui@  husband,  if  there  had  not  boen  ano4 
of  the  most  direct  bearing  on  the  question  raised  by  tiii5  ^'u> . 
— 1  mean  tlie  right  expressly  given  to  the  wife  todisjioseuf*^ 
half  of  the  property  to  the  extent  of  bemJiting  the  rvbsinu*  r> 
ferret!  to.  The  summoui  exprtfldj  seta  forth  the  w: 
to  setiJe  and  convey  one^half  of  the  property  to  t. 
Thonms  Lan^  aM  the  right  acquired  by  her  deed  of  i4&^ 
ance  to  Tbomaa  Imxig,  and  hence  maltitalna  that  the  hdrral 
Lang  muit  make  up  titles  to  complete  llie  tsunfeyMOCg  bfrU^ 
mai,  oa  whicJi  no  title  was  exiiede,  and  Mia  La^gli  tiili^  vll 
a»  b€rs  wa«  incomplete ;  and  the  msm  ptvtmd  of  aotica  ii  Ai 
a  direct  answer,  if  in  law  well-founded,  to  U^e  pie*  of  thi  i^ 
band's  heir»  ^-iiT  that  the  fee  was  in  iiim ;  fur,  if  tbcpowifrf^ 
posol  was  validly  exercised,  then  tlic  husband's  hdrbii  ooQi^ 

Now,  by  the  deed  1 78^,  there  ia  an  expireis  poirer  to  w^^ 
the  spouses,  if  there  are  eio  children,  to  make  over  the  '*" 
generally  and  specially  dij^nvd  to  tmr  heirt^  aa  said  1^ 
intending  the  heriiaMe  property,)  to  any  one  or  man 
said  relations  we  slisdl  think  proper  to  convey  the  am 
may  be  a  very  nice  question  whether  this  doea  or  dow  ml  i 
that  tbe  wilb  liad  a  right  of  fee,  I  need  not  giro  ^ 
that  point.  The  clause,  atoll  events,  gives  an 
of  disposal  to  a  certain  extent.  Ttuit  is  clear.  If  the 
veyance  is  witliin  the  terms  of  this  power  of  die] 
heirs,  either  of  husband  or  wife,  are  excluded, 
said,  otir  said  relatione,  can  only  mean  that  each 
the  right  to  prefer  one  or  more  of  thmr  ovn  hdiw 
but  not  to  take  the  hoir  of  the  other.  I  tlilnk  thif 
mark,  for  it  ia  reflJIy  iuch,  it  quite  untenaMe,  imi  6i 
the  fair  eon^tmction  of  the  expreieiotnf^  nut,  I  should  •ftj* 
against  the  plain  object  of  the  psmMoiL  I  b^fsvn 
WAS  juat  the  vcr}'  reverae^  to  «DAye  cither  of  lii0  _ 
they  liod  no  chiltlrcn,  to  pi^cr  any  rdativic  of  each  ^k* 
chose,  notwithstanding  the  deatluatlon  to  Um  hcin  «i  **^^^ 
oonveyanee  by  the  wifb  of  her  half  lo  the  WttfUrtt^  U»  >*^ 
band,  to  whom  he  had  oonvcfed  IdaliiK  vta  mmm  flfkltprf 
my  opmion,  within  tiw  ||^fflie(PI)ftV»(i4^#ir^      * 
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meafiing  and  sphit  of  the  afooye  statement,  of  the  object  or  ex- 
tent of  the  power  of  di^KOsal. 

I  consider  the  wifo^s  right  under  the  second  deed  of  1803  to 
be  exactly  the  same  as  under  the  deed  of  1784.  It  is  declared 
by  the  hasband  to  be  in  implement  of  the  former  deed.  The 
conveyance  is  stated  to  be  made  in  terms  of  the  mutual  disposi- 
tion, and  the  disposition  itself  in  the  dispositive  chiase  is  mode 
*'  with  and  under  the  conditions  and  provisions  mentioned  in 
the  said  mutual  disposition."  I  apprehend,  therefore,  that  no 
question  can  arise  on  the  terms  of  the  dispositive  clause  in  this 
latter  deed  apart  from  the  construction  and  effect  of  the  former 
deed.  Neither  the  heirs  of  the  husband  nor  of  the  wife  can  re- 
sist the  direct  Introduction  into  the  latter  deed  by  the  above 
reference  of  all  the  conditions  and  proviaions  in  the  farmer. 
The  question  is  the  same  under  both  deeds. 

Then,  l^  this  second  deed,  It  is  found  tliat  the  husband,  with 
a  view  to  settle,  &c.,  proceeds  to  exercise  the  power  of  conveying 
one-half  of  his  heritable  proper^,  as  specially  provided  by  the 
original  mutual  disposition.  And  he  conyej's  only  one-half  of 
all  his  property,  and  specially  one-half  of  the  heritable  property 
described  in  the  original  deed,  and  the  one-half  of  that  very  heri- 
table property  which  he  had  conveyed  by  this  second  deed  in  terms 
of  the  mutual  disposition.  Nothing  can  be  clearer  than  the  ac- 
knowledgment thereby  evinced  of  the  wife's  equal  right  of  dis- 
posal which  she  afterwards  exercised. 

The  property,  then,  is  tlnis  validly  conveyed  to  Thomas  Lang, 
half  under  the  husband's  deed  of  disposal,  and  the  otlier  half 
under  the  wife's  deed  of  disposal,  who  also  preferred  him  in  the 
first  instance. 

Thomas  Lang  succeeded  and  possessed  in  both  characters-^ 
acoeptcd  the  w:Be's  dispodtion ;  and  by  the  way,  he  being  the 
heir-at-law  also  <rf  James  Lang,  the  husband,  his  acceptance  of 
her  deed  of  disposal  bars  the  claim  of  the  n^t  heir  of  the  hus- 
band. 

But  then  it  was  said  that  Thomas,  the  disponee  in  the  irife's 
Seed,  could  not  oonrvey  or  assign  his  right,  beoause,  in  her  deed, 
there  was  a  special  substitution ;  and  a  general  oonv^anoe  d 
[icritage  will  not  evacuate,  it  is  said,  this  special  substitution. 
[  really  do  not  understand  this.  Thomas  was  the  institute  or 
^ponee  under  Mrs  Lang*s  deed ;  he  takes,  and,  before  infejhnentj 
^xectites  a  general  conveyance,  iHiich  it  is  bejrond  doubt  would 
»ny  his  porsonid  ri^  just  as  much  as  if  he  had  sold  it  in  his  life- 
dme,  but  for,  it  is  said,  the  specialty,  that  there  was  a  substitu- 
tion. I  do  not  know  how  the  &ct  that  there  is  a  substitution  bears 
>n  this  at  all.  A  substitute  succeeding  after  kifeftment  must 
nake  up  his  title  by  infeltoient  before  be  can  alter.  But 
;he  institute  in  a  fee^simple  deed  may  convey  or  assign  as  be 
chooses.  A  general  conveyance  carries  his  ri^it  (m  the  absence 
}f  proof  of  contrary  intention,)  as  much  as  a  special  disposition, 
riuit  there  may  be  others  called  after  him  in  the  fbe-simp3e 
ight,  if  he  does  not  alter,  does  not  detract  in  tiie  slightest  effect 
Tom  his  ipeneral  conveyance.  Whetiker  he  was  infeft  or  not 
nakes  no  difference.  Is  it  contended  that,  if  he  had  been  in- 
*eft,  a  general  conveyance  would  not  have  carried  right  to  all 
lis  fee-aimple  lands,  much  more  beibre  infeftment,  when  his 
i^ht  was  personal  ?  I  am  really  at  a  loss  to  Icnow  b^  tli^  fiiot 
hat  others  are  called  after  him  in  Mrs  Lang's  deed,  which  does 
lot  confessedly  narrow  his  absolute  right  of  dispoeal,  can  nar- 
-ow  or  exdude  the  effect  of  one  of  the  usual  modes  of  convey- 
ng  property  held  in  fee-simple,  yiz.,  general  disposition,  on 
rhich  the  diq;>onee  makes  up  a  ti^  as  is  here  prt^oeed.  I  do 
lot  require  the  authority  of  the  case  of  Lcatdi  on  Ihis  poiot^ 
be  questions  being  totally  different. 

Ijird  Medwifn. — ^The  thiee  setti^osents  in  this  case-^the  mn- 
tiiil  one  of  James  Lang  and  his  wife,  1784,  the  disposition  of 
anes  Lang,  180S,  and  the  eettlenient  of  Mrs  Lang,  1810--«re 
roperlv  testamentary  deeds ;  and  thdr  import  being  queatioBed 
y  the  hei»  of  the  partieB,  therefore  their  cfl^t  is  to  be  asoer- 
lined  according  to  their  obvious  meaning,  and  intention  of  the 
artiee,  properiy  carried  out  Now  tiie  intention  is  not  dis« 
ntabla.  It  is  quite  dear,  by  tiie  disposition  of  Jaaaes  Lang  in 
le  aeoomd  deed,  and  of  Mis  Lang  in  the  knt,  Aat  each  und»- 
:ood  tfatat  thenr  had  right  to  oonvey  one-half  of  the  heritable 
ibjccta  as  bekinging  to  them ;  and  they  were,  I  think,  well- 
»uiided  In  this  notion.  For,  by  the  first  deed*— the  mutual  settle* 
lent  subscribed  by  both  sponses,  madeinthe  event,  which  hap* 
2ned,  of  their  having  no  children— Lang  gave  ail  his  heritages 
hidi  ahottld  pertain  to  him  nt  the  death  of  the  kmgest  liver, 
»  hiatal  and  his  wilb,  aad  len^Mt  U^erln-lifiareDt,  and  to  the 
lildren  to  be  prooreiited  of  tiiem  hiibe;  whom  ftiluig,  to  their 


own  neasest  heirs  and  assignees,  mpwOg  betwixt  Msm,  reserving 
power  to  th^n,  at  any  time  during  their  joint  lives,  to  sell  or 
burden  the  subjects;  and  likewise  reserving  power  to  each,  if 
there  were  no  diildr^  to  convey  the  sul:9ect8  to  any  one  or  more 
of  tlieir  rdations  by  a  writing  under  their  hand. 

The  second  deed  by  James  Lang  convening  another  subject 
acquired  since  the  date  of  the  first,  was  mtended  to  be  in  the 
same  terms,  and  to  follow  out,  l^  a  spedal  conveyance,  what  was 
generally  conveyed  in  the  first.  It  is  true  there  is  an  omission 
in  the  destination  to  their  heirs,  of  the  words  equally  betwixt 
them !  but  that  this  is  an  acddental,  and  not  an  intended  omis- 
sion, is  clear  from  this— that  after  narrating  distinctly  the  terms 
of  the  first  deed,  and  as  containing  the  above  words,  and  sub- 
suming that  it  was  reasonable  that  he  should  conyey  the  sub- 
ject since  acquired  in  terms  of  the  said  mutual  dispomtion, 
therefore  he  makes  the  conyey ance  of  it  to  himself  and  his  wife, 
and  longest  liver  in  lifbrent,  and  to  their  nearest  heirs  and  as- 
signees in  fee,  with  and  under  the  oondilions  and  previsions 
mentioned  in  the  said  mutual  disposition;  and  th^  further 
shewing  his  understanding  of  the  import  of  his  settlements,  he 
disposes  of  what  he  calls  ms  just  and  equal  half  of  the  subjects, 
as  specially  provided  for  by  the  mutual  disposition,  and  makes 
tiiem  over  to  his  n^bew,  Thomas  Lang,  and  the  heirs  of  his 
body ;  whom  failing,  other  relations,  and  among  these,  Max^jaret 
Lyon  or  Sinclair.  The  import  of  the  conveyance  in  these  two 
deeds,  then,  I  hold  to  be  the  same,  notwithstanding  the  omis- 
sion of  the  words  already  mentioned  in  the  destination  to  Uieir 
heirs. 

In  like  manner,  Mrs  Lang,  in  1810,  on  the  marrative  that,  bgr 
the  deed  1784,  the  half  of  the  heritage  had  been  made  over  to 
her,  conveyed  the  same  to  Thomas  Lang  and  the  heirs  of  his 
body ;  whom  failing,  Jean  Hastie,  and  other  relations ; — thus 
shewing  her  conception  of  her  rights  under  the  nmtual  diqposi- 
tioQ.  Now,  although  Thomas  Lang  was  a  blood-relation  of  the 
husband,  he  was  a  relation  of  the  wife  by  affinity ;  and  I  cannot 
hold  the  clause  in  the  mutual  disposition  so  expressed  or  so  in- 
tended as  to  preclude  such  a  conveyance  by  Mrs  Lang,  and  re- 
stricting her  to  bestow  it  on  her  own  blood-tdations  only. 

I  think  it  dear  that  she  was  flar  of  one-half  the  heritage,  and 
specially  entitled  to  dispose  of  it,  so  that  Hobert  Craig,  her  hein 
cannot  maintain  that  he,  as  heir  of  provision  under  &e  mutual 
disposition,  is  entitled  to  succeed  now^  indeed  to  have  exduded 
Thomas  Lang,  who  took  up  the  suooessioa  to  her  in  1B18. 

I  haye  already  said  that  I  think  the  twooonveyanoes  in  1784 
and  1803,  by  James  Lang,  equivalent  and  of  equal  import  I 
cannot,  therefore,  hold  that  the  destination  to  heirs  in  the  latter 
is  dlfibrent  flx)m  that  in  the  former,  so  as  to  imply  that  the  hus- 
band's heirs  only  yrere  to  take  the  heritage  in  it  after  thei^ponses; 
and,  therefore,  I  must  reject  Margaret  Lang's  plea  as  the  heir  of 
the  husband. 

Then,  H  Thom«s  Lang  was  validly  Tested  in  the  proper^ 
thus  convejred  to  him  by  seisin  as  to  some,  and  under  apmonal 
title  as  to  others,  and  under  a  destination  to  other  paities,  heirs 
both  of  husband  and  wife,  yet,  as  this  is  but  a  simple  destination^ 
it  may  be  defeated ;  and  I  think  it  has  been  validly  defeated  by 
the  general  settlement  in  ftvour  of  the  pursuers,  to  whom  he 
has  cony^3red  all  his  means  and  estate,  heritableand  moveahla^ 
and  thus  excluding  the  claim  of  Jean  Hastie  as  a  substitute^ 
and  the  others,  and  giving  the  pursuers  the  right  to  call  xrpon 
the  heirs  of  the  spouses  to  make  up  titles  and  convey  to  them, 
first  constituting  their  daims  agahist  them.  I  am  therefore  for 
adhering. 

Lord  Mancre^,-^  agree  wi^  yovsr  Lordships.  There  are 
abundant  grounds  for  agredng,  but  I  do  not  fed  bound  to  agre^ 
with  every  thing  contained  in  the  Lord  Ordinary's  interlocutor. 
There  are  some  difficulties  on  which  I  wtmld  not  like  to  give 
an  ophiion.  Acoordingfy,  I  am  reliefed  viien  I  find  the  wifb 
has  a  power  to  dispone.  That  is  anffident  to  constitute  a  fee 
quoad  hoc  The  case  is  therefore  veiy  narrow,  Thomas  Lang 
gets  a  half  by  James's  deed.  He  gets  the  other  half  l^  the  wife^s 
deed.  Whcthor  the  fee  was  in  her  or  not  be  gets  it  l^r  her  dis* 
position,  wrhich  she  certainly  had  power  to  grant  I  can  see  no 
reason  why  Thomas's  dnpositionsihoidd  not  cany  the  whole  pre* 


Lord  Cockbura,—!  agree  with  your  Lordships.  There  are  a 
number  of  points  raised  which  it  is  not  necessary  for  ub  to  de- 
oide. 

The  Court  refused  the  three  reclaiming  notes,  and 
adhered  to  the  Lord  Ordinaryfj^^cg^Hg^^^i^Qle 
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Lord  Ordinary^  Cuuinghmne. — Act.  G,  G.  BclL,  J*  A,  Wood; 
John  l*atten,  W.S.,  A^ent. — For  James  Lanff^s  Heu-b^  Cowan;  J. 
and  J.  Kenned  J,  CS^  AgsnU.—For  3iri  Lan^x  Ueirsy  James 
Donaltlson;  Jfloiei  Malcolm^  S.S,C.,  Agmu — For  J^on  Pra% 
Peunej  j  Jas  Stuart^  S.aC,  AgtnL—SL  CJks-i—tFX J1.H.] 


Bih  Mmxh  1845, 

FiBBt  DiYisioy* — (J.C) 

No.  145* — Peteb  Bryson,  Pursuer^  v,  John  Brysok 

and  otlicrsj  Definda^s. 
Pfocesu  —  Jury  Cause  —  Eeduction —  Issue — CtrcumTention — 
Fnmd—Cireiiimlwicts  £71  which  the  purmer  of  a  reduction  held 
tntitkd^  Jrom  titc  Tmture  of  tM  aiienttents  in  hh  mtmmonSt  to  an 
uttie  whether  the  dcid  toaghi  iy  b&  reduced  heid  6««n  inqtetralEd  tv 
^\fi'aud  or  circumuenttQft/* 

An  action  of  reduction-! mprobation  of  a  trust-dispo- 
dtion  and  settlement,  bearing  to  be  executed  bj  the 
deceased  Janet  Bryson^  was  brought  by  the  pursuer. 
The  special  allegations  in  the  summonii  were,  that  for 
some  time  before  and  down  to  the  period  of  her  death, 
the  said  Janet  Bryson  waa  not  in  a  sound  and  disponing 
state  of  mind;  tliat  she  wm  subject  to  insane  fits  and 
delusions,  particularly  as  to  her  property  ;  that,  in 
making  the  settlement  sought  to  he  reduced,  she  was 
under  the  influence  of  such  fits  and  delusions,  and  that 
while  slie  was  under  such  influence  her  chief  visitora 
were  certain  of  the  defenders,  "  who  encouraged  and 
fostered  tbe  said  delusions,  and  by  circumvention  on 
their  part,  and  facility  and  imbecility  on  tbe  part  of  tlie 
said  Janet  Bryson,  they,  the  said  Jean  BtyBon,  Mrs 
Dick  or  Marsjmll,  and  John  Corbett,  elicited 
and  impetrated  from  her  the  said  pretended  trust-dis- 
position and  settlement,  to  the  pursuer's  great  hurt  and 
prejudice-" 

The  issues  approved  of  by  the  Lord  Ordinary  were, 
fint,—y!¥heihiir  the  settlement  was  not  the  deed  of  tJic 
said  Janet  Bryson.  The  second  was  in  the  following 
terms; 

"  Wliether,  on  or  ahont  the  said  15th  Now^niber  1842^  the 
said  Jaaet  Bryson  wa«  in  a  weak  and  facile  state  of  uiind ;  aud 
whether  the  dofpnilersj  Jean  Biyson,  Mrs  Bick  or 

Marsbftll,  and  John  Corl*ett,  or  any  of  them,  taking  advantage  of 
her  said  facility,  did  wron^oaaly  and  by  circumvention,  iiupe- 
trate  and  obtain  the  laitl  deed  fifom  the  said  Janet  Bryaon,  to 
the  Icflion  of  the  granter*'* 

The  defenders  tUen  moved  the  Court  to  alter  the 

second  issue,  by  deleting  the  words  "  wmngoushj  and 
&^,"and  inserting  instead  tbe  words  **  *^/ra?/^  a/t<i;" 
and  maintained  that  "  fraud  and  circumvention"  were 
both  included  in  all  issues  framed  for  trying  questions 
like  the  present,  where  fraud  was  substantinlly  averred, 
^  Tbe  pursuer  rtpU&d^  that  the  summons  only  averred 
circumvention ;  that  its  relevancy  was  not  disputed ; 
and  tbat^  therefore,  tbe  issue  approved  of  by  the  Lord 
Ordinary  was  a  legitimate  issue,  because  it  was  enough 
for  the  pursuer  to  prove  circumvention  without  prov- 
ing fmud ;  that  the  defenders,  however,  had  no  occasion 
to  object  to  the  introduction  of  the  words  '*  fraud  or  cir- 
cumvention ;*'  and  that  the  use  of  the  word  or,  between 
fraud  and  circumvention,  in  reductions  on  the  head  of 
facility,  was  recommended  by  Lord  Chief  Commissioner 
Adam,  in  his  Treatise  on  Jury  Trial,  p.  60, 

L&rd  JmHe€^Genfjral'-l  think  the  iaaues  may  be  stated  in 
what  I  think  h  the  uanal,  and  wfmt  ia  certainly  a  very  common 
wny  m  such  caae*  as  the  pt^scnt,  viz,,  whether  the  defender* 
jmpptrated  the  deed  by  fraud  or  circumvention. 


The  Court  concurred,  and,  with  the  substatstiaa  of 
the  words  ^*  by  fraud  or,*'  for  "  wn^ugoualy  and  hj^* 
approved  of  the  issues  as  altered. 

Lord  Ordinary^   Cumnglmme.—Act   Indli;  Thmn 
WS^  Agent^^Alt.  Kutherfuid,  Dick:  James  ~ 
A^nt.— Jury  Clerk.— IJ  .C.] 


Ilth3farch  1845. 
Fjest  Division. — (J^C) 
No,  146* — EiviNrx,  Angus  and  Company,  PurmtT^  ] 
The  Scottush  Mabikh  Insubance  Cowfai^,  £kJ0F 

Proce«B— Jary  CatUfr— Act  of  Sederunt  16th  Febnutrr  1S41,  J 
10  mad  I  l--Not!ee  otTnal—Lhider  MCtion  10  of  (At  acl  of  n- 1 
davnt  l^th  Fthruury  \%i\^  the  pursuer  Age  the  exdmrt  ] 
of  ffimnff  notict  of  trial  u^ithm  a  ^tar  afier  unMf  fttt  ami 
eM:qit  in  the  cme  mmitoned  in  the  Hdi  tecthn  of  ^  odi 
d^runt^for  wht^M  dtert  U  a  ipemal prot?ao  ctmfarv^  i    * 
on  tht  dejlndars.   Opinion,  That  the  defender  nd^  1 
after  the  i>t«*s  were  adjusted,  make  a  motion^  om 
thewn,  to  have  the  dajf  of  trial  Jij^d. 

^  Messrs  Ewing,  Angus  and  Company,  brought  1 
tion  in  the  end  of  December  1844  against  the  Sc 
Itlarine  Insurance  Company*     The  record  was  adja=^ 
and  the  issues  were  tbereaHer  approved  of  on  iZtkSi 
ruary  1 845.    No  notice  of  trial  having  been  in  th  '^ 
time  given  by  the  purauers,  the  defenders  gavei 
of  trial  of  tJie  cause  at  the  ensuing  sittings. 

The  pursuers  objected— Thsl  the  10th  section  of  - 
act  of  sederunt  1 6  th  February   1841   (abohaiiing  1 
former  acts)  gave  the  pursuers  the  exclusive  f\ ' 
give  notice  of  trial,  and  that  the  only  exccptioa  , 
general  rule  was  provided  for  by  the  1 1  tli  section,  1 
gave  the  defenders  such  power  only  in  case  the  po 
had  given  notice  of  trial,  had  countermanded  ^ 
had  given  no  new  notice  within  eight  dap  al 
countermand  j  and  that,  in  the  provisioji  in  sect! 
"  which  notice  must  be  lodged  and  served  in 
after  directed,  within  ten  days  after  tbe  ksuc 
arc  lodged  in  the  office  as  aforesaid/'  the  words  < 
in  ten  days,"  ^fec,   were  merely  parenthelL^ 
pursuers  added,   that  they  proposed  to  give  ui*^ 
trial  for  tlie  sittings  in  July,  and  tlmt  lliey  m\M 
conveniently  go  to  trial  earlien 

The  defenders  tmminlmd—Tlmt  the  pursuers  v,, 
bound  to  give  notice  of  triid  within  ten  day^  jiJkr  ( 
issues  were  lodged  in  the  Jury  Office,  and  tliat  if  f^ 
failed  to  do  so  the  defenders  were  entitled  to  give  i 
notice. 

Lord  Jtatke-GeHer<d.^ThB  clause  in  the  act  of  1 

ifl  doubtless  o!>seurt\    The  act,  however,  mxp&^eim  \ 
lhh<i&  all  former  acts  of  sederunt  applicable  u^  the 
defcndttra,  therefore,  are  wronged  by  ike  ptoaea 
dL-nmt,  a  new  act  may  b@  nocetiafy.    Bitt^  by  ihe  Wm 
present  act,  the  defenders  have  no  pow«sr  to  give  ^  L„.„ 
trial  now  objected  to.    The  1  lUi  sectioa  pmrtdcn,  ikttb  1 
case  only  shali  the  defenders  have  pc»w^  to  giTOi    '  "^' 
The  »ole  remedy  tliat  the  defendera  have,  tbercfbffe 
the  case  provided  fur  in  soetion  1 1— ii^  that  if  the  pnmmw  « 
to  give  notice  within  a  year  after  the  Uiues  ere  ap|m»vid«Cll 
defenders  may  get  the  case  lurofMl  mit  ©f  Court    Thitmf  1 
an  iusuffldeiit  protection  to  the  defenders,  but  if  it  is  w  ile 
only  he  corrected  by  sl  new  act  ^  eodermit.     lu  a  tjucJal  r 
however,  and  on  proper  e^uso  abewn  by  a  delmler,  Uic  f 
may  make  a  peremptory  order  fixing  the  d*jr  of  trial 

I^rd  AfGclcenzie  coneurretl, 

£ore/  Jfi/jTr-*^.— Whope  any  extrai^3|ioaiy  jiyoiticT^  ran  ^ 
sliewfi  to  be  done  to  the  defcfnden  Jby  tl^Mia|i|qf  4bi»  ^  ^H 
nedorunt,  a  epedd  order  i^dft^^^^s^U^^^S^^ 
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for  I  fear  thepnrsners  have  the  ezdudve  power  of  gMng  notice 
for  a  year,  llie  provisiona  of  the  act  are  moat  ambiguoua,  but 
they  can  only  be  got  rid  of  by  a  remetKum  extrctordmcuium,  or  by 
a  new  act  of  aederunt 

Lord  Fulierton,— The  meaning  of  thia  act  ia  moat  perplexing, 
and  ought  to  be  altered  by  a  apecial  act  of  aedenmt 

The  Court  accordingly  discharged  ihe  defenders'  notice 
of  trial 

For  Parmen,  Inglia ;  Lockhart,  Hunter  and  Whitehead,  W.a, 
Ag€ni»,^For  Defenders,  Bntherftird ;  Jamea  F.  Wilkie,  S.S.C., 
ul^«a.— Jury  Cferit—f  J.C.J 

2\st  February  1845. 

HOUBB  OF  LOBDS. — (W.H J>.) 

No.  147. — ^The  Right  Hon.  Henrt  Dayid  Ebskikb 
Stewabt  Eabl  of  Buchan,  Appellant^  v.  The  Hon« 
David  Stuabt  Ebskine,  Betpcmdent 

Entail— Fettera—Beaolutiye  and  Irritant  Clauaea— ul  deed  of 
entailj  (admiUed  to  be  complete  in  ^  int>hibitory  t^lauses,  accora* 
inff  to  the  act  1685,)  reaolved  the  ri^ht  of  ctnif  heir  who  should 
^faiizie  herein^  or  do  any  thing  eontraxr  to  this  my  ckstination  and 
appointment  f^  and  irritated  **  aU  ^depositions  and  oAer  deeds 
whatsomever  made  or  done  contrair  to  the  said  provision  and  des- 
tinaHon**—Heid,  (a^tening  the  judgment  of  the  Court  of  Sea- 
sion,)  that  these  irritant  ana  res<Attive  cktases  were  also  effectual, 

TheStrathbrock  entail,  which  was  executed  on4thNo- 
vember  1664,  contains  the  following  fettering  clauses : 

^'It  ahaU  nowavea  be  leiaum  or  lawftdl  to  any  of  the  heira  of 
tailzie  and  proviaton  above  apedfled  to  aeU,  diapone  or  wadaett 
the  Umda,  barronie  and  othera  abore  written,  or  any  part  there- 
of or  any  annualrenta  or  yearly  dutiea  to  be  upiined  of  the 
samen,  or  to  aett  tacka  thereof  wr  longer  apace  than  their  own 
lifetimea,  or  to  contract  debt  for  which  the  aamen  may  be  ap- 
prized or  a4iudged,  or  to  do  any  other  fkct  or  deed  in  preju- 
dice oftheaaid  tailzie,  and  of  the  peraona  aboye  named,  and 
their  foreaaida ;"  and  if  any  of  the  hmra  of  tailzie  **  ahall,  in  any 
time  coming,  fkilzie  herein,  or  do  any  thing  contrair  to  thia  my 
destination  and  appointment  then  and  in  that  caae  the  person 
or  peraona  awa  failzieing  ana  doin^  in  the  contrair  hereof,  and 
the  heirs  of  their  bodiea,  ahall  amitt  and  loae  their  right  and 
haill  beneflte  of  thia  preaent  bond  of  proyiaion,  and  infeftmcnta 
following  hereon,  and  of  the  haill  landa,  barronie  and  othera 
aboye  written,  and  the  aamen  ahall  in  all  time  thereafter  per- 
tain, belong  and  aocreaa  to  the  next  person  fbr  the  time,  who 
be  yertue  <^the  aaid  tailzie  and  proyiaion  would  haye  auooeed- 
Dd  to  Uie  aaid  landa  imd  eatate  fiulzieing  the  aaid  peraona  con- 
fcrayeenera,  and  the  heira  of  their  bodies;  and  all  diapoaitiona 
and  other  deeda  whataomeyer,  made  or  done  contraur  to  the 
laid  proyiaion  and  deatination,  with  all  that  ahall  follow  yron 
ihall  be  yno  facto  yoyd  and  null  without  any  declarator,  and 
»hall  nowaya  afibct  nor  burden  the  aaid  landa,  barronie  and  oyra 
ftboye  written,  or  any  part  thereof  as  if  the  same  had  never  been 
done." 

The  Earl  of  Buchan,  the  heir  in  possession  under 
this  entail,  brought  the  present  action  of  declarator,  in 
which — subsuming  that  the  bond  of  tailzie  does  not 
contain  effectual  irritant  and  resolutive  clauses  against 
<  selling,  disponing,  or  wadsetting^  the  lands,  or  ^^  set- 
in^  ta^"  for  a  longer  period  than  the  lifetime  of  the 
leirs  in  possession,  or  ''contracting  debt  for  which 
fie  same  may  be  apprised  or  adjudged,  or  alienating 
r  aflecling  the  said  lands,  barony  and  others  in  any 
lanner,  or  on  any  motive  whatsoever^ — he  concluded 
>  have  it  found  and  declared  that  he  had  full  power 
t  pleasure,  to  alter  and  infringe  the  order  of  succes- 
on — ^to  sell,  alienate,  dispone  and  convey  the  lands, 
r  any  part  of  them,  for  a  price  or  onerous  considera- 
on,  without  any  obligation  to  reinvest  the  same — to 
r>ntract  debts  that  would  affect  the  lands, — and  to 
[ienate  and  dispone  then  gratuitously  in  fitvour  of  any 
ei*san  or  persons  whatsoever* 


The  grounds  of  action  rested  on  the  following  ob- 
jections to  the  resolutive  and  irritant  clauses  :—(l.) 
That  the  said  bond  of  tailzie  does  not  contain  any  irri- 
tant clause  providing  or  declaring  that  sales,  dispositions 
or  wadsets  of  the  said  lands,  barony  and  others,  or  of 
any  part  thereof,  or  of  any  annualrents  or  yearly  duties 
to  be  uplifted  furth  of  the  same ;  or  that  tacks  tiiereof 
set  by  the  said  heirs  of  tailzie  for  longer  space  than 
their  own  lifetime ;  or  that  debt  contracted  by  the  said 
heirs  of  tailzie,  for  which  the  said  lands,  barony  and 
others  may  be  apprised  or  adjudged ;  or  that  any  act 
or  deed  of  whatever  description,  alienating  or  affecting 
the  said  lands,  barony  and  others,  upon  any  motive 
whatsoever,  shall  be  null  and  void.  (2.)  That  said 
bond  of  tailzie  does  not  contain  any  resolutive  clause 
providing  or  declaring  that  the  said  heirs  of  tailzie  sell- 
ing,  disponing  or  wadsetting  ''  the  said  lands,  barony 
and  others,  or  any  part  thereof,  or  any  annualrents  or 
yearly  duties  to  be  uplifted  furth  of  the  same,  or  setting 
tacks  thereof  for  longer  space  than  their  own  lifetime, 
or  contracting  debt  for  which  the  same  may  be  ap- 
prised or  adjudged,  or  alienating  or  affecting  the  said 
lands,  barony  and  others,  in  any  manner,  or  upon  any 
motive  whatsoever,  shall  amit  or  lose  their  right  and 
benefit  under  the  said  bond  of  tailzie,  or  to  or  in  the 
said  lands,  barony  and  others.  (8.)  That  although  by 
the  act  o^the  parliament  of  Scotiand  before  recited,  it  is 
expressly  ''  declared,  that  such  tailzies  shall  only  be 
allowed  in  which  the  foresaid  irritant  and  resolutive 
clauses  are  insert  in  the  procuratories  of  resignation, 
charterg^  precepts,  and  instruments  of  seasing,"  &c. ; 
yet  that  neither  in  the  procuratory  of  resignation,  nor 
in  the  precept  of  sasine  contained  in  the  said  bond 
of  tailzie,  is  any  one  of  the  reservations,  provisions, 
conditions  and  others  foresaid  inserted ;  or,  in  particu- 
lar, any  irritant  or  any  resolutive  clause  whatsoever 
inserted,  or  even  referred  to. 

In  defence  it  was  m(dntained—(lJ)  That  the  prohibi- 
tions (which  were  admittedly  cotnplete)  were  followed 
by  a  most  comprehensive  irritant  clause,  by  which  it 
is  provided,  that  if  any  of  the  heirs  should  ''  £ulzie 
herein,  or  do  any  thing  contrair  to  this  my  destination 
and  appointment,"— *words  which  plainly  apply  to  every 
{MTohibition  in  the  provision, — ^the  person  so  fiedling  and 
doing  in  the  contrary  thereof,  and  the  heirs  of  his  body, 
should  lose  their  right  as  therein  set  forth.  And  (2.) 
there  then  followed  an  equally  comprehensive  resolu- 
tive clause,  declaring  to  be  null  and  void  ''  all  disposi- 
tions and  other  de^  whatsoever,  made  or  done  con- 
trair to  the  said  provision  and  destination,"  and  all  that 
has  followed  tiiereon.  These  words  also  are  fully  com- 
mensurate with,  and  include  all  the  different  prohibi- 
tions in  the  provision  above  quoted.  (3.)  That  the  pro- 
curatory of  resignation  and  precept  of  sasine  contained 
in  the  tailzie  contain  those  restrictions  and  conditions 
by  express  reference  to  the  prior  part  of  the  same  deed 
in  which  they  are  inserted.  But  this  was  not  neces- 
sary, as  the  tailzie  was  made  prior  to  the  statute  1685, 
c.  22. 

The  Lord  Ordinary  (Cuninghame)  having  made  avi- 
zandum with  the  case  to  the  First  Division  of  the  Court, 
with  a  note  explanatory  of  his  views,  the  First  Divi- 
sion, on  advising,  appointed  the  opinion  of  the  other^ 
Division  and  of  the  Lords  Ordinary  to  be  taken ;  and»^ 


on  adviaiiig  the  ease  witli  thi^e  opinions^  tlie  Court,  on 
234  June  1842,  mistained  the  defences,  and  Assoilzied 
the  defender jk     (For  ^  report  of  tlicdc  proceedings  see 
emie^  vol,  xiv*  pp.  525'<327*) 
The  Earl  of  Biicban  appealed. 

Lord  Cottetiham. — My  Lords,  in  this  case,  without  hearing 
th(*  counsel  for  the  rc3pon<lcnt,  I  entirely  agree  in  the  jutlgmcnt 
ftf  the  Court  bclovr,  and  shaM  ttieriifore  move  your  Lordships  to 
afBrm  thnt  judgment.  The  queslton  entirely  Iutua  upon  the 
worda  **  de^tinntiaa  and  appointment,*^  in  that  part  of  Hie  deed 
of  entAil  which  I  wiU  reld  to  your  Lordships,^"  And  if  my 
iaitii  dnuE^hters  and  their  heirs,  or  any  others*,  the  heirs  of  taiide 
and  prtivtsjiui  above  spe^ifietl  (exempt  the  said  WilEtam  Stewart, 
my  aoii,  and  the  heks-male  lawfoUy  to  be  procreate  of  his  own^ 
and  the  vM  hetn^male  lawfully  proereat  or  to  be  procrcal  of 
my  OWE  body,)  shall^  in  any  time  coming,  failzio  herein,  or  do 
Any  thinil  contrair  lo  thU  my  de^tutntion  and  appainfment^  then 
und  ill  tliat  ca*e  the  per?ion  or  p[?raons  swa  failzieing,  and  doittg 
in  tlte  cuntrair  hereof  and  the  heirs  of  their  bodies,  ahall  am  lit 
and  Jose  tlitir  riglit  and  haiU  benefite  of  thU  present  Ixmd  of 
provision  and  inil'ftment  following  hereon."  I  consider  that, 
by  the  wonl»  *^  dostiiwition  and  appoint  men  t,"  the  entailer  must 
JiAVB  meant  **  whut  I  have  before  laid  down,"  or  "  the  whole 
ecliemfi,"  and  that  tlic  term  *^  provision^'  he  must  have  uaed  in 
the  same  way  to  apply  to  the  whole  scheme.  Then,  my  Lonk, 
that  which  he  provides  against  is  not  confined  to  in.'Strumenta 
in  writing ;  hut  the  terms  arc,  **  any  act  or  deed,*' — terms  which 
are  quite  i  neon. distent  with  the  author  of  this  instrument  meaning 
to  describe  written  instmrnonta  only*  The  words  could  \mvti 
no  application  under  any  «ueh  meaning,  comprehending,  om  tliey 
dOj  every  thing  which  before  liad  baen  enumerated^  whether  iu* 
fltrumentg  executed  or  acta  done.  U[Jon  those  clanscs,  there- 
fore, with  reE?ard  to  the  condtruction  I  put  upon  those  word  a,  I 
think  the  judgment  of  the  Court  below  is  cort^et.  Then,  an* 
other  objection,  of  a  totally  difierent  character^  arises  from  the 
procuratoiy  of  rcftignatioa  and  the  precept  of  aaaine,  whiclu  it  is 
flflid,  ought,  by  the  terms  of  the  act,  to  comprise  sdl  the  clauses 
which  are  required  to  be  inserted  in  the  entjul  U^elf ;  the  worda 
of  the  act  beinj?,  that  it  is  declared  **  that  such  tailseie*  Bhall 
only  be  allowed  in  which  the  foresaid  irritant  and  resolutive 
eljiuses  are  insert  in  the  procuratoriei  of  resignation,  charters, 
precepts  and  instruments  of  seasinf^'/'  Xow,  it  cannot  be  dis- 
puted* after  the  authorities  to  be  fiaund  In  the  books,  that  wher^s 
there  is  one  deed  comprising  tliia  procuratory  anti  precept, 
and  in  that  same  deed  those  dauAcs  are  to  be  found,  it  is  suf- 
ficient iC  in  each  particulnx  deed,  a  reference  is  mu^le  to  the  other 
partii  of  the  deed  in  which  the  clauses  are  contained.  The  terms 
in  which  tliLit  is  laid  down  are  very  clear  In  that  case  which  has 
been  referred  to — the  ciiae  of  the  Eitacntors  Creditors  of  Alurruy, 
Kynuynraound,  5th  July  1744,— '*  Althou3:h  the  act  Ifia5  de- 
clares that '  auch  tailzies  shall  only  be  allowed  m  wlueh  the  irri- 
tant and  resolutive  clauses  are  insiirt  in  the  procuratoriea  of 
resignation,  charter,  precept  and  instrument  of  easine,'  yet  tliis 
has  not  been  so  understood,  tliat  where  the  proeuratory  of  re- 
signation anl  precept  of  sasmc  are  in  extdem  curpoifi^  the  several 
irritant  and  resolutive  clauses  must  be  repeated  in  each*  For, 
by  an  equitable  construction,  all  the  clauses  in  the  same  deed 
are  understood  to  be  insertc<l  in  every  part  of  the  deed  j  and, 
therefore,  where  the  irritant  and  resolutive  clauses  are  uu»crted 
in  the  procuratory,  it  la  enough  that,  in  the  precept  thereto  nuh* 
joinetl,  they  be  a^ferreil  to,  for  In  tliat  case  the  precept  of  saline 
IS  the  whiiie  deed."  Now,  that  being  the  general  rule,  we  have 
here  the  procuratory  of  resignation  and  the  precept  of  sosine  as 
part  of  an  instrument  in  which  those  clauses  are  to  be  found. 
That  falls  exactly  within  the  rule  laid  down  in  that  caae ;  and 
no  authority  has  been  referred  to  in  which  the  rule  so  laid  down 
appears  to  have  been  departed  from*  My  Lords,  then  an  oIj- 
jection  of  a  totally  dinertent  character  haa  b€^en  suggestpd, 
namely,  that  the  Register  of  Sailnca  migiit  ngt^  (not  that  it  doe^ 
oyt,  because  of  that  fact  there  is  uo  sniir^^tion,  bitt  that  it  might 
not,)  under  the  provisions  of  this  deed^  contrnn  those  clauses. 
Tlie  WW wer  to  that  is,  that  that  is  not  the  obiection.  The  ob- 
jection li  not  (hat  there  hiiM  been  any  omission  to  do  what 
gnght  to  have  been  done,  and  that  that  will  afffect,  therefore,  the 
Tftlidity  of  the  Register  of  Cosine,  Beyond  all  doubt,  if  the  pro- 
TisioU!}  of  this  instrument  be  attended  to,  no  auch  oniiflsioD  can 
paiiib)y  be  there  found,  because  this  direction  has  a  perfectly 
iSttifict  object,  upon  the  eoostrtietion  of  which  1  shall  presently 
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say  a  word.    The  worda  are,  *^  Wit  1 1 

tion«i,  pevetsion,  provisionu  and  (m,. 

no  otherwajes*  which  are  hi''  i^jiittti  in  ^ 

pnicunitory,  and  nre  appoiutcM  .  lUinnl  i\w] 

the  instrumenti  of  lyilgilitiou^  aiul  in  tlie  c^^ 

mcnts  to  follow  hsrempoo,  leta,  instmmL'nr 

needful  thereupon,  and  so  oa;"  so  tliat  tlietv  i>  itu. 

tion  that  ihe  officer  is  to  prepare  those  aeveral  luftr 

wine]  I  thi^f  dce<l  etmtaina  the  authority,  providL^l  t: 

tion  of  this  clause  be  such  as  I  think  it  la,  > 

contain  a  recital  of  Utose  several  clau»is.    ^■. 

tion  to  have  been  followed,  the  Register  of  >i  -.;. ;  , 

all  those  clauftQfl,    Then,  it  is  said  that  t'..  t>  [!iir> 

include  those  clauses ;  that  the  word  *■  cLtust-?'   ia  n vi  l;-^j_ ^i^i 

that  the  words  **  reserrations,  reversion,  ptorUions  nA  oou^ 

tion.s,"  do  not  comprise  tliem,    Now,  m.T  liordfs  Hr^i  cf  i&L  1 

Hunk,  they  are  quite  large  enough  to  eompn^  ilwrn.    If  I  n 

right  in  the  construction  which  1  put  upon  the  word  *"  fn>iW/oak* 

beibre,  it  is  obvious  that,  it  is  large  enough  to  eompiur  ikN^ 

and  the  words  are  "'  provisions  and  eonaitioDs,"  so  thit  ili 

point  neeeesarily  follows  the  result  of  the  opinion  which  Ihst 

before  expreaeei    Therefore^  as  rej^arda  all  the  priinLi  ili^ 

have  been  urged  as  impeaching  tlie  judgmeat  of  tli^:  O^m  be* 

tow,  I  think  tliey  are  unaustained. 

Lord  Biouqhani. — My  Lords,  I  take  eutifehr  llie  isamo  rif^rf 
this  cftKe  witli  my  noble  and  learned  fiiend.  There  - 
joctions  miied;  7^^^  that  the  resolutive  clause  it  i: 
m*^.undi^^  tliat  the  Irritant  clause  is  insufficient ;  Bn^i 
there  istiot  a  siidlcient  incorporation  of  the  prohiluto 
lutivc  and  irritant  clauseii  in  the  precept  of  sasine,  to  ^ 
now  contltied  ;— fur  we  are  coufinM  strictly — iind  that  muas^ 
ways  be  kept  in  viuw— to  the  validity  or  inrmlidity  oC  the 
at  the  iiiue  when  it  was  made,  uamdy,  In  ihe  y<;3ar  16^ 
wa«  to  happen  atterwards  by  ocddeut  iii%ht  have 
the  year  alter ;  altliough  it  did  not  tiappea  till  fou: 
afterwards.    The  time  when  it  was  put  uiM>n  the 
have  nothing  to  do  witli.    We  are  upon  the  vj  i  ]  i*  v  if  tlj*^  i 
at  tlie  time  when  It  was  made.     Upon  the  fh 
I  think  the  word^  are  large  enough,  both  in  t., 
solatlve  clauses.    The  words  in  th^  resolutive  cUxiaAi 
ing  and  doing  lu  the  contr.ur  hereof,  or  dulng  any  o! 
deCHl  in  prejudice  of  the  said  tail^ie^  and  of  the 
named''— that  is  the  prohlHtioa— '^nnd  their fbrosaida; 
said  daughters  aud  their  hiiftra,  or  a^iy  otli»r*.  tTt'lu-jr* 
and  prorinon  above  specified,  except,"  ^ 
any  tiuie  comiiig,  failzie  hcnjin,  or  ihi  a:j 
my  destiTiation  and  appaiatment,  then»  mid  Ui  lU-^i  ^^ 
person  or  persons  so  £ailzidug  and  doing  ia  Uie  oonrraii 
(it  is  doing  as  weU  as  failing.)  "*  sludl  auutt  and  lorn 
right,"  that  is  to  Kiy,  their  right  shall  be  re&CTved  hi  Uxm 
th4?  next  tik«r  under  tiie  destination.    Those  wuidf  u^  * ' 
enongh,  certainly,  to  cover  every  matter  in  question: 
is  not  only  "  destinatioti^'*  but  it  is  "  de^tinfttkia  mi4 
meat  f  and  also,  "  if  any  person  shall  in  anv  tiint  ~" 
herein."    Now,  8uppa*e  we  put  that  asido— 1 
in**  may  be  said  to  apply  mther  t  ""  : 

feasance^ to  an  act  the  not  duing 
do,  failing  to  do  a  thiiig  whidj  he  h.. ! 
I  do  not  think  the  case  referred  to  for 
that    But  that  ia  ODt  aU^that  by  itwl  I 
but  w©  are  here  dealiiig  with  wliur 
contrair  hereof,**    That  ia  as  largi 
of  fm  act  ofcontravtrition.     "  Thr 
The  contrair  of  tlTis  prohibition.     \ 

of  «OEnething  that  is  not  proldbiitii. 

Ihingin  the  conlr.iry  of  what  ha*  lj*va  iai  J 

«ay«  you  violiLtc  the  prece*lhig  pmhibition — - 

hibitton  being  valid  to  etTect  tlw!  ohjcK-r 

Lords,  I  need  not  go  ittto  the  qn^ition 

twoen  the  words  "  made**  and  *^  done  ;*'  i«:'-Ai 

something  very  diEnf^at  in  tlieir  nimuin^. 

may,  no  doubt,  mean  an  **  instrument  mftil*- 

is  not  an  **  instrument  done,**  it  is  an  " 

th&se  words  "  mafle^  *md  "  don^s*'  apply 

So  much  thr  the  resolutive  elau-^i^.    *ni- 

irritant  clan«e, — "  and  ail  diipositiooj  n 

ever  madL'!  or  done,** — i>  > 

applies.    I  thought  at  ;  . 

dauso—it  is  in  the  iupst^.*^  s-^-* u^'-     "-^"  ^^^^jjS^SjStL 


1  L  rji^^i-j*! 


the  said  provision  aiA'SmhiftiiiiriHth  J 
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hereon."  These  are  very  large  words.  "  Provision**  is  the  whole 
instrument— it  is  the  whole  prohibitions — ^partly  fenced  with  the 
resolutire  clause ;  but  it  is  the  whole  of  the  provisions  herein 
Uid  down  to  fetter  the  successive  heirs  of  entail,  "  and  all  dis- 
positions and  other  deeds  whatsomever,  made  or  done  contrair  to 
the  said  provision  and  destination.**    To  be  soro  it  is  in  the  sin- 
gular, but  it  is  "  the  said  provision.*'    It  cannot  mean  any  one 
provision,  for  it  is  not  pointed  out  which  of  the  diflTerent  provi- 
sions is  meant    But  when  you  give  a  deed  of  arrangement  of  a 
familj  estate,  and  its  succession,  and  the  fetters  under  which  it 
shall  be  demised  successively  from  one  heb  of  entail  to  another 
upon  his  demise  or  forfeiture, — when,  having  given  that,  you 
afterwards  say,  **  this  provision  which  I  have  made,**  you  surely 
do  not  mean  to  single  out  any  one  of  those  provisions  which  you 
have  made  before,  but  you  mean  to  describe,  by  reference  to 
what  you  have  done,  the  whole  of  your  £unily  arrangement,  and 
to  prescribe  the  rules  under  which  the  successive  heirs  shall 
take  the  estate  in  question.    I  forgot  to  make  an  observation 
upon  the  word  "  appointment,**  which  comes,  I  believe,  in  the 
Urst  clause,  the  rosolutive  clause,  and  is  not  in  the  irritant 
clause.    That  word  "  appointment**  appears  to  me  to  be  an  ex- 
ceedingly general  word,  and  to  enlarge  the  sense  of  the  pre- 
ceding word  "  destination.**    It  is  clearly  something  diffi^ront 
from  "  destination  ;**  for  it  says,  shall  "  do  anything  contrair  to 
this  my  destination  and  appointment.**    If  I  meroly  name  a 
person  to  a  particular  function  of  any  sort,  whether  to  succeed 
to  an  estate,  or  to  take  property  of  any  kind ;  if  I  name  him 
simply  without  more,  then  I  should  say  that  was  a  nomination 
—it  might  be  called  synonymously  an  appointment    But  if  I 
have  taken  care  to  name  that  particular  party,  and  I  say  that  he 
shall  succeed  in  this  respect  and  no  other ;  he  shall  epjoy  the 
estate  in  this  respect  and  no  other ;  he  shall  take  it  subject  to 
these  fetters,  and  not  more  freely  or  absolutely ;  then,  if  I  refer 
afterwards  to  what  I  have  done  in  respect  of  that,  by  the  word 
"  appointment,**  by  the  bare  literal  force  of  the  term,  (and  it 
would  be  a  violent  construction  to  give  any  other  sense  to  it)  it  is 
clear  that  my  intention  is  not  merely  to  name  him,  wMch  would 
be  a  destinatioa ;  but  even  if  it  had  been  '*  appointment**  alone, 
without "  destination**  jireceding,  the  inference  would  have  been 
that  I  intended  his  nomination  to  be  in  a  limited  way,  subject 
to  those  fetters  and  restrictions  contained  in  the  deed.    But 
that  is  aided,  as  one  of  the  learned  Judges  in  the  Court  below, 
Lord  Mackenzie,  said,  by  the  preceding  word  "  destination,** 
though  I  think  that  the  word  "  appointment**  standing  by  it- 
self; would  have  implied  that  the  whole  was  given  to  him  in 
mdo  ei  forma  in  which  it  was  expressed.    That  supports  the 
construction  of  the  resolutive  clause  put  by  the  Court  below ; 
and  I  have  already  dealt  with  the  irritant  clause,  which  comes, 
rather  unusually,  after  the  resolutive  clause.    We  have  the 
words  "  dispositions  and  other  deeds  whatsomever,  made  or  done 
contrair  to  tlie  said  provision  and  destination.**    That  is  the 
whole  ot  the  precedmg  scheme — the  successive  enjoyments  of 
the  estate.  Now,  my  Lords,  with  respect  to  what  follows — wiUi 
ruspcct  to  the  insertion  in  the  precept — ^we  are  to  assume,  when 
we  come  to  this  point,  that  the  two  former  points  have  been  de- 
cided in  favour  of  the  judgment  of  the  Court  below,  and  against 
the  appellant ;  and  that  implies  that  the  word  "  destination**  has 
the  sense  imputed  to  it  and  that  the  wonl  "  provision**  has  the 
^nse  imputed  to  it.    We  find,  in  the  same  instrument  the 
Scotch  word  **  provision,**  (the  same  identical  word  used  after 
the  words  "  reservation  and  reversion**)  and  therefore  that  would 
be  sufficient  to  import  it  into  the  former  part;  and  then  there  is 
added  the  word  "  conditions."  Tlie  word  "  condition**  is  wanted 
in  the  irritant  as  well  as  in  the  resolutive  clause.    Then  it  is 
"  these  provisions  and  conditions**  respectively.    That  includes 
**  them  all  above  mentioned,**  a  most  general  reference,  "  which 
lie  bolden  as  repeated  herein,  and  are  appointed  to  be  contained 
and  set  down  ;**  and,  if  this  direction  is  followed,  they  must  ap- 
pear and  they  must  be  so  set  down.    We  have  nothing  to  do 
with  what  is  done  afterwards — we  are  now  u^n  the  force  and 
el&ct  of  the  words  of  the  clause  in  the  deed  itself  at  the  time 
it  waa  made.     For  these  reasons,  I  entirely  agree  with  my 
ooUe  and  learned  fHend ;  nor  should  I  have  s^  so  much — 
he  having  exhausted  the  subject — ^had  it  not  been  that  this 
cue  below  has  been  given,  so  far  as  regards  the  opinion  of  the 
learned  Judges,  somewhat  meagrely.    One  can  hardly  dis- 
cover much  of  the  argument,  except  what  is  said  to  have 
ftOea  tnm.  Lord  Mackenzie ;  and,  generally  speaking,  there 
it  kea  JJ^ht  thrown  upon  the  specific  grounds  upon  which  the 
jadgBMttt  wa«  rested  below  than  might  have  been  expected  in 


a  case  of  tills  kind,  it  being  a  case  of  very  ooneidefable  im- 
portance. 

Lord  Cconpbdl — My  Lords,  in  this  case  I  agree  that  the  in- 
teriocutor  appealed  against  ought  to  be  affirmed ;  and  although 
the  Judges  were  unanimous,  if  my  opinion  had  been  that  they 
had  made  a  mistake,  it  would  have  been  my  duty  to  have  said 
so.  Your  Lordships  have,  in  repeated  instonces,  reversed  tho 
unanimous  judgments  of  the  Scotch  Judges,  and  you  have  io 
several  instances  acted  against  the  imanunous  opinion  of  the 
English  Judges;  but  your  Lorddiips  are  alwaya  verymudi 
pleased  when  you  are  able  conscientiously  to  agree  with  the  opi- 
nions of  those  venerable  sages  who  are  appointed  to  administer 
justice  in  one  part  of  the  United  Kingdom  or  the  other.  Now, 
my  Lords,  with  regard  to  this  case,  it  seems  to  me  that  there  is 
a  fallapy  which  I  have  heard  again  and  again  at  the  bar,  and 
which  I  myself  when  at  the  bar,  perhaps,  have  resorted  to  in 
a  very  desperate  case,  which  is  this^that  if  there  are  two  senses 
in  which  a  word  is  to  be  used,  you  are  to  understand  that  it  it 
to  be  used  in  that  sense  which  is  favourable  to  freedom  and  not 
to  fetters.  My  Lords,  the  fallacy  is  that  you  are  not  to  look  to 
863  whether  it  is  possible,  under  certain  circumstances,  that  a 
word  may  have  two  meanings,  but  you  are  to  see  in  what  mean- 
ing it  is  used  in  the  deed  which  you  are  to  construe.  If  in  that 
deed — in  the  part  of  it  which  is  to  be  omstraed — the  meaning  is 
doubtf\il ;  if  you  cannot  tell  in  what  sense  the  settler  has  used  it, 
then  you  are  to  put  tiiat  sense  upon  it  which  is  favourable  to 
freedom  and  which  is  against  fetters.  But  if^  looking  to  the 
deed  itself,  it  is  quite  clear  in  what  sense  he  used  it  although, 
when  it  appears  elsewhere,  it  may  have  another  sense,  you  ar^ 
to  put  upon  it  the  sense  in  which  he  uses  it  though  that  aensa 
may  be  for  fetters  and  not  for  freedom.  I  apprehend,  my  Lords, 
ihsAj  with  regard  to  entails,  unless  there  be  some  reason  to  en- 
tertain a  doubt  as  to  the  sense  in  which  expressions  are  used, 
you  are  to  give  them  theii'  Mr  and  grammatical  meaning.  Yoa 
are  not  to  look  at  the  general  intention  of  the  settier,  because^ 
in  that  case,  you  would  set  up  many  defective  entails;  but  look- 
ing at  the  particular  clause  to  be  construed,  if  you  can  give  effect 
to  it  in  the  sense  in  which  it  is  used,  putting  upon  it  its  natural 
meaning,  you  give  e£fect  to  it.  In  this  case  it  is  admitted  that 
the  prohibitory  clause  is  sufficient.  Then  it  is  admitted  that  if 
the  resolutive  clause  and  the  irritant  clause  have  a  sufficiently 
large  reference  to  the  prohibitory  clause,  they  also  are  sufficient; 
and  it  is  admitted,  and  very  properly,  by  Mr  Anderson,  who  is 
extremely  conversant  with  these  subjects,  that  it  is  not  at  aU 
necessary  to  enumerate  in  tlie  resolutive  diuise^  or  tiie  irritant 
clause,  the  various  things  that  are  limited  by  the  prohibitory 
clause,  and  that  you  are  to  look  to  see  whether  the  words  in  tlu^ 
irritant  and  resolutive  clauses  be  sufficientiy  large  in  their  nator 
ral  and  grammatical  construction  to  embrace  what  is  contained 
in  the  prohibitory  clause.  My  Lords,  in  this  case,  then,  your 
Lordships  can  entertain  no  doubt  because  the  resolutive  clause 
is  in  these  words, — **  That  if  tlie  heir  of  entail  shall  at  any  time 
coming  foil  lierein  contrair  to  this  my  destination  and  <^pointment^ 
then  and  in  that  case  the  persons  so  failing  and  doing  m  the  con- 
trair hereof  and  the  heirs  of  their  bodies,  sliallamitt  and  lose  their 
haill  right  and  benefit  in  this  bond  of  provision.**  Now,  what  is 
the  natural  and  obvious  meaning  of  the  words  there,  ^'  any  thing 
contrair  to  my  destination  and  appointment  ?'*  Why,  it  Is  *^  this  aet- 
tlement" — "  this  deed  of  entail,  whereby  I  have  disposed  of  my 
estate,  the  destination  of  which  I  liave  fixed,  and  the  provinons 
of  which  I  have  laid  down.**  The  words  here  are  "  contrary  to 
my  destination  and  £^)pointmeut.*'  Now,  if  it  had  been  "  con- 
trary to  this  deed  of  entail,**  I  suppose  that  would  have  been 
sufficient.  Would  not  that  have  been  a  sufficient  reference  to 
the  prohibitory  cUuae  ?  Can  there  be  any  doubt  that  he  meaB% 
when  he  says  **  contrary  to  my  destination  and  appointment," 
the  appointment  which  he  makes  by  this  deed  of  entail,  namely, 
all  the  clauses,  provisions  and  conditions,  whidi  are  therein  con- 
tained ?  But  then  the  language  varies  a  little  when  it  comes  to 
the  irritant  clause ;  and,  instead  of  appointment  it  is  ^  provision 
and  destination,** — ''*•  and  all  dispositions  and  other  deeds  what- 
somever made  or  done  contrair  to  the  said  provision  and  desti- 
nation." There,  again,  what  does  he  mean  by  "  provision  and 
destination  ?**  Does  he  not  mean  the  settlement  of  the  deed  of 
entail  by  which  he  has  settled  his  estate  upon  tlra  hdrs  named 
therein  ?  It  was  supposed  that,  even  if  it  were  so^ ''  diiqxMitioa 
and  other  deeds  whatsomever  made  or  done,**  was  not  sufficient 
But  it  is  quite  clear  that  there  the  deeds  done  mean  acts  done, 
and  comprehend  every  thing  which  would  be  an  InfhK^tion  of 
any  part  of  the  prohibitory  clause.    My  Lords,  for  this  reason, 
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H  aeema  to  me  that,  giTing  the  words  that  are  employ  in  the 
reiolative  clause  and  the  irritant  clanse  each  their  natural  and 
grammatical  meaning,  they  refer  to  eveiy  thing  that  is  forbid- 
den by  the  prohibitonr  clause.  Then,  with  regard  to  the  third 
objection,  it  resolres  itself  into  two  branches, — ^because,  first,  it 
is  contended  that,  in  the  p/recept  of  sasine,  the  fettering  clauses 
must  m  ipstssimm  verbis  be  repeated.  Now,  that  oertaintr  is  con- 
trary to  the  course  of  conveyancing  that  has  prevailed  in  Scot- 
land for  150  years.  It  is  contrary  to  an  express  decision — ^it 
would  lead  to  the  greatest  inconvenience,  and  it  would  produce 
no  good  whatsoever.  There  is  an  obvious  distinction  between  a 
reference  from  one  part  of  the  deed  to  another  and  a  reference 
firom  one  deed  to  another  deed,  which  is  not  forthcoming,  and 
which  there  may  be  no  means  whatever  of  consulting.  But  when 
it  is  said  that  this  fettering  dause  shall  be  inserted  in  the  pre^ 
cept  of  sasine  and  in  the  procuratory  of  resignation,  I  say  that 
they  are  inserted — they  are  substantially  inserted,  because  there 
is  a  direction  that  they  shall  be  inserted — and  it  is  said  that 
they  are  to  be  taken  for  repeated ;  and  it  would  be  a  mere  waste 
ef  paper,  and  of  ink,  and  of  labour,  fat  no  purpose  whatsoever, 
to  write  them  over  a  second  time  in  the  same  instrument.  It 
would  lead  most  unnecessarily  to  an  aggravation  of  the  eVil 
which  we  so  often  have  complmoAsd  o^  the  unnecessary  letagth 
of  deeds  and  conyeyances  upon  great  estates.  Then  the  second 
objection  under  this  head  is,  that  the  words  are  not  sufBdent 
even  to  direct  the  insertion  of  tbMe  clauses  by  way  of  reference, 
because  it  is  not  as  in  the  Drybuigh  case,  where,  I  believe,  the 
words  occur,  "  that  the  resolutive,  and  irritant  and  prohibitory 
clauses  shall  be  repeated,"— those  i^ords  do  not  occur.  But  then 
the  words  occur,  tiiat  it  shall  be  '*  with,  under,  and  upbn  the  re« 
servations,  reversions,  provisions,  and  conditions  above  men- 
tioned, and  no  otherwayes,  which  are  holden  as  repeated  in  this 
present  procuratory,  and  are  appointed  to  be  contained  and  set 
down  in  the  instruments  of  resignation^  and  in  the  charter  and 
infeoflfhients  to  foUow  hereupon."  These  fettering  clauses  must, 
I  think,  be  understood  to  be  comprehended  in  the  *'  reservations^ 
reversions,  provisions,  and  conditions  above  mentioned."  That 
seems  to  be  a  dear  direction  that  those  dauS^  should  be  inserted 
in  the  instrument  of  sashie ;  and  therefore  this  objection  fails. 
Mr  Anderson  contended,  and  most  proptoly  contended,  as  it  was 
his  duty  to  do,  by  way  of  objection  to  this  clause  of  reference, 
that  there  might  be  a  due  registratioki  of  tiie  precept  of  sasinle 
altogether  suppressing  these  fettering  dauiss;  It  seems  to  me, 
my  Lord,  that  that  would  not  be  a  due  registration — ^it  would  be 
an  utter  misrepresentation  of  the  precept  of  sasine,  because  the 
precept  of  sasine  is  directed  to  be  under  the  ^  conditions  and  re- 
servations above  mentioned;"  and  if  you  were  to  register  it  as 
whollv  absolute,  that  would  not  be  a  just  registration — ^that 
would  be  an  utter  misrepresentation  of  tibe  clause  which  is  to  be 
legistered.  It  seems  to  me,  therefore,  that  that  argmnent, 
which  was  put  very  ingeniously,  cannot  be  supported.  Under  all 
these  circumstances,  my  Lords,  I  agree  in  the  opinion  which  has 
been  pronounced  by  my  two  noUe  and  learned  mends,  that  this 
judgment  must  be  sustuned. 

Interlocutor  affirmed^  with  costs. 

First  Division. — ^Lord  Cuninghame,  Ordinary, — Deans,  Dun- 
lop,  and  Hope,  AppeOanfa  Solicitorg.-^,  and'T.  W.  Webster, 
Be^Mmdenfs  /So/iciltw*.— [W.H J>.] 


2l8t  February  1845. 
House  of  Lobds. — (W.H.D.) 

No.  148. — ^The  Right  Hon.  Henky  David  EHSKiNt: 
Stewabt  Eabl  of  Buchan,  Appellantj  v.  The  Hon. 
David  Stuabt  Ebskinb^  Respondent 

Entail— Fetters— Irritant  Clause — Heid  (affirming  the  judg- 
ment of  the  Court  of  Session,)  thai  a  ckatse  irritating  ^^all  the 
debts  and  deedt^  of  the  heirs  of  entaH,  and  "  all  a^cUcatioru  or 
other  legal  dUigenc^  used  upon  the  tame,  was  an  effectual  irritant 
clause. 

The  irritant  clause  in  the  entail  of  Dryburgh  pro- 
vides and  declares,  that 

**  all  the  debts  and  deeds  of  the  said  whole  heirs  of  taillie  and 
substitutes  above  mentioned,  or  of  any  one  of  them,  contracted, 
made  or  granted,  as  well  before  as  after  their  succession  to  the 
lands  and  others  above  disponed,  and  all  acyudications  or  other 


legal  execution  or  diligence  that  shall  h^ipoi  to  be  o^jtainedot 
UMd  upon  the  same  (excepting  as  is  above  excepted,)  ihall  not 
only  be  void  and  noil,  with  all  that  shall  follow,  or  maj  lollot 
thereon,  in  so  far  as  tliey  might  any  way  afiect  the  said  lia^ 
and  others." 

The  Earl  of  Buchan,  the  heir  possesong  under  tk 
entail,  brought  the  present  action  of  declarator,  sub- 
suming that  the  above  clause  does  not  contam  an  efib- 
tual  irritancy,  and  concluding,  mter  aUa^  to  have  it 
found  and  declared  that  the  pursuer  has  power  to  aher 
the  tailzie  and  order  of  succession  therein  aj^inted, 
to  sell  and  convey  the  lands  for  a  price  or  other  oik- 
rous  consideration,  and  to  dispose  of  the  price  at  \k 
pleasure,  to  borrow  sums  and  grant  securities  oveitk 
lands  therefor,  &c. 

The  grounds  on  which  this  declarator  was  rested  sod 
the  pleas  in  defence,  are  succinctly  stated  in  the  foUov- 
ing  note  by  flie  Lord  Ordinary,  accompanying  iis  in- 
terlocutor, making  avizandum  to  the  First  Diviaon : 

*'  This  case  is  taken  to  report  fW)ra  a  desire  to  accommodK 
the  parties,  who  have  printed  elaborate  cases  on  the  q«i&s 
at  issue,  and  have  united  in  a  request,  with  reference  to  ^  is- 
terest  of  creditors,  that  the  cause  may  be  put  into  the  cmneof 
final  decision  as  speedily  as  possible.  In  acceding  to  thh  re- 
quest, the  Lord  Ordinary  must  add,  that  he  does  not  lievtie 
question  at  issue  as  attended  with  any  serious  difficulty. 

^  llie  action  relates  to  the  validity  of  the  entail  executed  ^ 
the  late  Lord  Buchan,  of  the  estate  of  Dryburgh,  in  1810;  tk 
chief  object  of  the  declarator  being  to  have  it  found  and  dcdiwl 
that  the  irritant  clause  of  that  deed  is  partial  or  incoopb^te, 
and  ineflbctual.  That  clause  U  repeatecuy  brought  into  t^ 
in  the  argument  of  both  parties  (revised  case  for  pursner,  ^  3l 
but  notwithstanding  the  ample  commentary  on  the  deed  d 
i^zie,  and  the  learned  exposition  of  the  authorities  gira  e 
the  revised  case  for  the  noble  pursuer,  the  Lord  Ordmaiy  idb£ 
own  that  he  conceived  that  no  ingenuity  can  successfoDj  usi 
this  irritant  clause. 

"  It  is  hardly  possible  for  a  plrovision  more  general  and  cca- 
prehensive  to  be  ptA;  into  legal  hmgui^  than  that  whkhto 
the  subject  of  the  present  question.  It  provides  and  dsdae. 
'  that  ail  debts  and  deeds  of  the  said  whole  heirs  of  tailae  i^ 
substitutes  above  mentioned,  or  of  any  one  of  them,  ooDtractei 
n^e  or  gratit^  as  well  before  as  after  their  succession  totk 
lands  and  others  above  disponied,  and  all  a^judlcationi  orot^ 
legal  execution  or  diligence  that  shall  happen  to  be  obtaineil  s 
used  upon  the  same  (excepting  as  is  above  excepted,^  shall  vt 
only  be  void  and  null,  with  all  that  has  followed  or  uill  ^ 
thereon,'  &c  &c.  When  it  is  thus  declared  that  aJll  Mu^ 
deeds  of  the  heirs,  contracted,  made  or  granted,  shall  be^ 
under  the  exceptions  before  specified,  that  provision  is  of  it^ 
a  complete  irritant  clause,  voiding  all  debts  contracted,  or  det^ 
of  sale,  alienation  or  alteration  of  whatever  kind,  that  osf  ^ 
attempted  by  any  of  the  subsequent  heirs.  So  fur  the  case  h* 
a  strong  similarity  to  the  case  of  Finzean,  (1 8th  June  I84a)fle 
to  the  ikte  case  of  Auchendoir,  (26th  November  1840.) 

"  It  is  argued,  however,  on  the  part  of  the  noble  pfflw^ 
that  as  the  provision  in  this  irritant  clause  voiding  all  debts  £3^ 
deeds,  is  accompanied  with  the  fiuther  declaration,  ttat  '•; 
adjudications,  or  other  legal  execution  or  diligence,  thst^ 
happen  to  be  obtained  or  used  tynm  the  samcy  (excepting  si  ^ 
excepted,)  shall  be  void;'  that  therefbre  such  debts  indde* 
only  were  vacated  as  may  be  the  subject  of  acQudicaticNi  or  W 
diligence.  But  the  Lord  Ordinaiy  does  not  think  this  a  k^ 
mate  construetion,  in  the  most  critical  view  of  the  dioie.  v 
conceives  that  the  general  voidance  of  all  debts  and  deedi '  f^ 
tracted,  made  or  granted,'  applies  to  all  vo/mUonr  acli«f^ 
traction,  alienation  or  alteration,  excluded  in  theprolnti^ 
clause ;  and  it  surelv  cannot  derogate  from  that  inftiBfiri"^ 
the  maker  of  the  tailzie,  in  addition  to  the  nullity  of  ^^fr 
deeds,  provided  (perhaps  with  superfluous  anxiety)  **£^ 
judications  and  other  legal  diligence  used  for  trnMOKa*^ 
also  be  void. 

^  The  plea  of  the  noble  pursuer  proceeds  on  the  mji j_  ^^ 
that  there  may  be  prohibitions  for  which  a^vdittMi  **' 
not  be  led,  which,  according  to  his  Lordship's 
the  irritant  clause,  would  thus  be  unprotected  by  u^ 
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Toidance.  Butthat  pleaisnotfairijmainUinable.  It  is  mani- 
fest that  abjudications  maj  be  led  on  acts  and  deeds  done  under 
each  of  the  heads  of  prohibition  authorized  by  the  act  1658.  If 
dM  is  contracted,  a4Judications  may  of  course  be  led  for  it ; 
if  sales  or  alienations  be  made,  or  if  deeds  of  alteration  of  the 
niccession  be  granted,  abjudications  in  implement  may  be  led 
on  the  deeds  by  which  these  acts  are  attempted  to  be  carried 
into  efSxif  and  therefore,  it  forms  no  ground  for  any  presumed 
liinitati(m  or  qualification  of  the  debts  and  deeds,  which  are  all 
irritated  under  the  first  branch  of  the  clause,  to  find  that  a4ju- 
dications  led  for  the  same  are  also  specified  as  void  in  the  sub- 
sequent part  of  the  same  sentence. 

"The  Lord  Ordinary  holds  the  present  question  as  decided 
by  the  case  of  Elibank  in  1833,  brought  ftilly  into  view  in  the 
defender's  revised  case  (p.  11-14),  in  which  the  entail  was 
Nipported  after  a  very  fill  argument  It  is  contended  here, 
indeed,  that  certain  words  have  been  omitted  in  the  Dry- 
borgh  entail  which  were  inserted  in  the  corresponding  clause 
of  the  Elibank  entail,  as  well  as  in  the  form  of  entail  published 
in  the  Juridical  Styles ;  but  the  words  omitted  do  not  appear 
to  be  in  the  least  degree  material  either  to  extend  the  scope 
of  the  irritant  clause  or  to  illustrate  the  meaning  of  the  maker. 
AO  the  material  terms  used  in  the  Elibank  entail  occur  here: 
and  it  is  thought  that  both  the  note  of  the  Lord  Ordinary,  and 
the  opinions  of  the  Court  delivered  in  the  Elibank  case,  apply 
with  equal  force  to  the  present  question.** 

The  Court  having  ordered  a  consultation  of  the  whole 
Judges,  opinions  were  returned  in  which  the  grounds 
of  declarator  were  unanimously  held  to  be  untenable, 
(see  antCy  vol.  xiv.  p.  527.)  On  resuming  consideration 
of  the  case,  with  these  opinions,  the  Court  assoilzied  the 
defender. 

The  Earl  of  Buchan  appealed. 

Judgment  affirmed. 

First  Division. — ^Lord  Cuninghame,  Ordinary. — Deans,  Dun- 
lop,  and  Hope,  Appellants  SoUators.—Q.  and  t  W.  Webster, 
Rt^wkatM  -Soficttor*.— rW.H.D.] 


lih  March  1845. 
House  of  Lobds. — (W.H.D.) 

No.  149, — James  STUAttr  and  Wili.ia3I  Hajning,  late 
and  present  Superintendents  of  Police  for  the  City 
of  Edinburgh,  &c.,  Appellants^  v,  John  Spottis- 
wooDE,  Esq.,  and  Lieutenant-Colonel  Spoths- 
wooDE,  JRespondents, 

Burgh— Road— Police  Act,  7  WilL  IV.  c  32— J7eW  (affirming 
the  judgment  of  the  Court  of  Session,)  that,  under  the  Edin- 
burgh Police  Actj  the  Sheriff  or  Dean  of  Guild  has  a  judicial 
power  and  discretion  to  determine  the  situations  in  which  foot-pave- 
ments are  required  within  the  bounds  described  in  the  act. 

See  ante^  voL  xiv.  p.  548. 

The  Edinburgh  Police  Act,  7  Will.  iv.  c.  32,  con- 
tains the  following  enactments : 

**  Sect.  1 8.  And  whereas  it  would  be  greatly  for  the  convenience 
tnd  benefit  of  the  inhabitants  residing  within  the  limits  aforesaid, 
that  proper  foot-pavements  were  made  in  situations  requiring  the 
same:  Be  it  therefore  enacted,  that  the  owners  or  proprietors  of 
all  houses  and  other  buildings,  or  of  gardens  and  grounos,  whether 
buildings  are  erected  on  the  same  or  not,  which  are  adjoining 
to  or  fronting  anj  road,  street,  square,  passage,  or  other  public 
or  priocipid  place  within  the  bounds  before  described,  (except- 
ing Amys  the  gardens  and  grounds  opposite  to  Prince's  Street, 
jadth^ttardens  and  grounds  opposite  to  Queen  Street,  which  shall 
be  paved  and  upheld  as  at  present,)  shall,  at  their  expense,  cause 
mgioimd  before  their  property  respectively,  on  the  sides  of  the 
•■id  roads,  streets,  squares,  or  passages,  to  be  well  and  suffl- 
cieotlj  paved  with  flat,  hewn,  or  other  stones,  or  in  such  other 
naniMr  and  form  as  the  Dean  of  Guild  of  the  city  of  Edinburgh, 
«jfac  Sheriff  of  the  county  of  Edinburgh,  or  his  substitutes,  ac- 
*gftH"g— the  said  street,  square,  or  place  shall  be  situated  witliin 
ffrv"*??^^®  jurisdictions,  shall,  by  decrees  to  be  pronounced 
■y  th«i  Teipeetively  in  their  proper  courts,  from  time  to  time, 
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on  the  application  of  the  fiscals  of  these  respective  courts,  or  of 
any  private  party  having  interest,  with  concurrence  of  the  said 
fiscals,  or  on  the  application  of  the  superintendent  of  police, 
direct  and  appoint :  Provided  always,  that  in  case  such  owners 
or  proprietors  shall  refrise  or  neglect  to  cause  such  pavements 
to  be  made  in  the  manner  and  form  so  directed,  it  shall  and 
may  be  lawful  to  the  said  Dean  of  Guild  or  Sheriffs  respectively, 
on  the  complaint  of  the  said  procurator-fiscal,  or  party,  or  su« 
perintendent,  to  cause  such  pavements  to  be  made  at  the  charge 
and  expense  of  such  owners  or  proprietors  respectively ;  and  in 
case  such  owners  or  proprietors  shall  refuse  or  neglect  to  pay 
such  charges  when  required,  it  shall  and  may  be  lawful  to  the 
said  Dean  of  Guild,  or  Sherifl^  or  SherifiT-substitute  respectively, 
in  their  proper  courts,  to  decree  such  charges  and  expenses  to 
be  paid  by  such  owners  or  proprietors,  either  to  the  tradesman 
or  tradesmen  by  whom  the  work  shall  have  been  done,  or  to 
any  other  person  to  be  named  by  the  said  Dean  of  Guild  or 
Sheriff,  with  the  additional  expense  incurred  in  recovering  tho 
same. 

"  Sect  19.  And  be  it  enacted,  that  in  every  case  within  the 
bounds  over  whidi  this  act  extends,  where  the  burden  of  main- 
taining the  causewaying,  or  foot-pavements  or  footpaths  of  which 
is  not  imposed  upon  the  trustees  of  the  middle  district,  or  the 
trustees  of  the  highways  for  the  county  of  Edinburgh,  it  shall 
be  lawful  to  any  three  or  more  of  the  proprietors  to  call  a  meet- 
ing of  the  proprietors  of  any  street,  square,  road,  or  passage 
within  the  limits  of  this  act ;  and  if  the  proprietors  present  at 
such  meeting,  either  personally  or  by  others  holding  mandates^ 
or  otherwise  duly  authorized  frt)m  them,  shall  rescdve,  by  a 
migority  of  their  number  in  value  of  rental,  as  stated  in  the 
police  rent-roll,  that  such  street,  square,  road,  or  passage  shall 
be  laid  with  stones  in  the  manner  commonly  called  macadam* 
ized,  (NT  repaired  or  relayed  with  causeway-stones,  or  that  the 
foot-pavements  or  footpaths  which  they  are  liable  to  maintain 
shall  be  repaired,  or  repaved,  or  widened,  it  shall  be  lawful  to 
any  three  or  more  of  the  said  proprietors  to  apply  to  the  Dean 
of  Guild  of  the  said  city,  or  Sheriff  or  Sherifi*-sub8titute  within 
their  respective  bounds ;  and  it  shall  be  lawfhl  to  the  said  Dean 
of  Guild,  or  Sheriff  or  Sheriff-substitute,  and  he  is  hereby  au* 
thorized  to  grant  authority  to  the  superintendent  of  public 
works  for  the  said  city,  or  to  the  surveyor  of  the  district  of 
roads  in  which  such  street  is  situated,  to  cause  the  same  to  be 
macadamized,  repaired  or  relayed  with  causeway-stones^  or  such 
foot-pavement  or  footpaths  to  be  repaired,  or  repaved,  or  widen- 
ed ;  and  upon  the  same  being  done,  and  the  expense  thereof  re- 
ported by  the  said  superintendent  of  public  works,  or  surveyor 
of  roads,  the  said  Dean  of  Guild  or  Sheriff  shall  apportion  the 
expense  thereof  and  of  such  implication,  among  the  proprietors 
of  houses  in  such  street,  and  decern  against  them  for  the  sums 
due  by  them  respectively :  Provided  edways,  tliat  it  shall  be  in 
tlie  power  of  the  said  D^  of  Guild  or  Sheriff  to  order  the  lay- 
ing of  the  footpaths  or  pavements  to  be  done  in  such  way  and 
manner  as  to  either  of  ^em  may,  under  all  the  circumstances 
of  the  case,  be  deemed  reasonable  and  proper,  or  to  refuse  the 
said  application  altogether,  i(  in  tlie  situation  of  the  property 
in  question,  it  shall  appear  to  him  to  be  unreasonable.** 

Founding  on  this  act,  the  appellant  James  Stuart 
presented  a  petition  to  the  Sheriff,  praying  that  the  re- 
spondents, proprietors  of  certain  ground  and  subjects 
adjoining  and  fronting  Brandon  Street,  should  be  or- 
dained 

**  to  cause  proper  foot-pavement  to  be  constructed  along  and 
upon  the  side  <n  the  said  road  or  street,  in  front  of  and  adjoining 
said  grounds  or  subjects  with  flat,  hewn,  or  other  stones,  or  in 
such  other  manner  and  form  as  your  Lordship  shall  direct  and 
appoint ;  and  in  the  event  of  their  refusing  or  neglecting  to 
cause  such  pavement  to  be  made,  to  remit  to  proper  tradesmen 
to  execute  the  same,  and  to  report  the  expense  thereof." 

Besides  yarious  other  pleas,  it  was  maintained,  on 
the  part  of  the  respondents,  that  there  is  already  a  well- 
formed  gravelled  footpath  on  the  side  of  the  road  ad- 
joining 5ie  said  piece  of  ground  belonging  to  the  re- 
spondents, and  as  neither  the  public  genersdly,  nor  the 
individuals  of  the  district  in  particular,  have  ever  com- 
plained of  its  insufliciencj,  it  cannot  be  held  to  be  in  a 
situation  requiring  to  be  paved^'^'^^*^  ^^  VJ^^^glC 
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Tlie  SlieriflT  pronounced  the  following  interlocutor  : 

*' Edinburgh,  22d  Not^emher  184L— The  SI lorifT having  rbited 
and  jnapei-tufl  ttie  premiseB,  mul  aclFisefl  the  cloFcd  rt^cord,  Re- 
peiB  the  prehniiuary  plcaa  itatcd  by  the  tlefondorii,  and  flnda 
Upon  the  merits  that  it  is  not  nccesBaryfor  the  convenience  and 
benefit  of  the  public  that  the  footpath  an  question  ehould  be 
pftvod  at  present^  but  reserving  right  to  the  pursuer  to  mnkc  a 
new  applli^ation  when  the  circumstances  arc  elianged  r  Fiuda  the 
defcndiira  entitled  to  e^tpensea  {  allows  an  ac^count  to  b©  lodged 
for  taxation,  and  decerna," 

Thcftppellant^liavinff  advocaterl  tliia  judgment, p^^^ 
id  fnrlher — L  Under  the  enacting  clause  of  tlie  stattife 
HbcUedjthe  7th  William  iv.  c,  82,  f  18,  the  Shmff 
had  no  juristliction  to  inquire  or  determine  as  to  the 
necessity  of  pa%^ing  the  footpatli  in  <]nestion,  but  only 
as  to  the  manner  and  form  in  which  it  was  incumbent 
on  the  defenders  to  cauae  the  pavement  to  be  made,  2. 
It  was  irapcrativc  on  the  Sheriff  under  the  statute,  and 
upon  the  application  of  the  pursuer,  to  decern  and  or- 
dain the  defendei-s  to  cause  the  footpath  in  question  to 
be  paved  at  their  expense,  in  such  manner  and  form  as 
the  Sheriff  should  direct ;  and,  in  the  event  of  their  re- 
fusing or  neglecting  to  cause  the  pavement  to  be  made 
in  the  manner  and  form  so  directed,  to  cause  the  same 
to  be  made  at  their  expense,  and  to  decern  against  them 
for  the  amount  thereoll  3.  Supposing  the  question  as 
to  the  necessity  or  propriety  of  paving  the  footpath  in 
question  to  have  been  open  for  adjudication  by  the 
Sheriff  under  the  statute,  he  has  determined  this  ques- 
tion erroneously,  and  without  due  or  proper  investiga- 
tion ;  and  assuming  the  statement  of  facts  by  the  pur- 
suer, which  he  is  prepared  to  instruct  to  be  correct,  it 
is  most  necessary  for  the  convenience  and  benefit  of  tlie 
public,  that  the  footpath  should  be  forthwith  well  and 
Bufficiently  paved. 

For  the  respondents,  it  was  argited — 1,  Under  the 
terms  of  the  statute  of  7  William  iv.  c.  32,  §  18,  the 
Sheriff  of  the  county  of  Edinburgli  and  the  Dean  of 
Guild  of  the  city  resfiectivdy  are  vested  with  dis- 
cretionary powersj  and  with  privative  jurisdiction,  not 
only  as  to  the  manner  and  form  of  making  foot' 
pavements  or  paths  mthin  certain  limits,  but  ako  as  to 
whether  or  not,  and  the  time  when  such  footpaths  &hdl 
be  made*  2.  In  any  view,  and  in  so  far  as  the  judg- 
ment of  the  Sheriff  in  the  pre^nt  cause  proceeds  upon 
and  finds  matter  of  fact  as  to  the  sutliciency  of  the  ex- 
isting footpath  adjoining  the  respondenta'  property,  it  is 
inal  and  conclusive,  and  cannot  be  brought  under  re- 
view of  the  Supreme  Court  by  advocation  or  otherwise. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  tdJmt  1 842.— The  Loud  Oidinar}^  having  Iward  parties,  flndfl 
that,  by  the  1 8th  Bcctlon  of  the  existing  police  etatut*-  for  the 
city  of  Edmburgh,  an  obHj^ation  ia  laid  uptm  pniprletora  to  pave 
the  ground  on  the  eldiis  of  the  roafla  opf)o«ite  thdr  proj>eriie»  in 
such  manner  ami  form  as  the  Dean  of  Guild  or  tlie  ^htriffmny 
dirwcl,  and  that  neitliff  the  Dean  nor  the  Sheriff  Imve  power  to 
diipenee  with  the  fulfilment  of  this  obligation  :  Finds  that  the 

Setition  to  the  Sheriff  prayed  that  the  respondents  ahould  be  or- 
ftiued  to  fulfil  this  obligation  by  t^using  *  a  ;jro;wr  fool -pave- 
ment to  be  confliructe<t/  ■  with  Hat,  hewn^  or  other  itonea,  or  in 
sut^li  otIjL'r-  manner  ami  form  a^  your  Lordsldp  shall  direct  ;* 
iinda,  that  the  interlocutor  of  the  Sheriff  merely  decides  *  that 
it  is  not  necessary,  for  ttie  convenieoeeaud  benefit  of  the  public, 
ilmt  the  footimth  in  question  ahould  be //aiW  at  present  f  Finds 
tha^  tlie  parties  differ  sa  to  the  meaning  of  lljis  finding,  and  that 
mone  view  U  dfici*  not  exhaust  the  prayer  of  the  petition ;  there- 
fo»  remits  to  the  Sheriff  with  in»iructioni  tg  apply  these  flnd- 


ings,  and  with  power  to  recal  the  mterlocutDtBadfo^trf^lf^ 
shall  think  proper ;  and  to  do  fiinhcr  in  the  pr«mis»  u%)m 
shall  leeni  joat  \  and  finds  no  expenses  due  to  either  fanj  lac 
inde  m  tins  Court," 

The  respondents  having  reclaimed  aj^ninst  this  Ju^- 
ment,  the  Judges  of  the  Second  I>iiision  (excepi  hd 
Bfackenzie)  expressed  I  heir  concurrence  with  die  vk>*j 
of  the  Sheriff^  and  the  Court  accordingly  proaoimwi 
the  following  judgment : 

*'  3f>M  Jhiif.  184  2. --The  Lords  haTing  athiBed  tk  reditai^ 
note  for  James  Stuart,  atJvocalors  and  tlio  rffclmnung  iio<»  k 
John  Spottiswooile  and  Colonel  Six>tti5W0*idej  resixjudeati,  Alhi 
the  interlf>cutor  of  the  IvOrd  Ordinaiy  retlaifucd  againit;  It*|d 
the  reasons  of  adTocation,  and  remit  timplkiier  m  the  ^^i 
and  decern:  Find  the  resptmdenta  entitled  to  ei^ai^  vi 
remit  the  account  thereof,  when  lodged,  to  the  atkUlur,  \»% 
«nd  report." 

The  appellants  having  appealed  this  judgment, 
Lord  Broittfhanu^^Mj  Lonls,  I  entertain  so  little 

deed  no  doubt  at  all,  upon  this  case,  wliieh  has  beeaiWj 

with  their  usual  distinctness  by  the  leametl  counsel  fiir  (hi^ 
pellanta,  thut  I  do  not  tlunk,  as  your  Lordsiilfia  ire  oCtkiOM 
opinion,  we  ought  to  call  upon  the  respondents  for  lui  niuiwq 
the  case.  I  agree  upon  tliL*  whok-  tn  tne  otwerfatioii  nf  juy  hti 
Gilhea,  tliat  the  police  super iutondent  wa«  not  &SM  t^ft 
take  this  proceeding,  notwithstanding  tlial  the  kmodLoufi^ 
dinary  appears  to  have  taken  a  contrary  view,  and  iHoteAt 
of  the  learned  Judges,  though  not  without  confidetibie  ki% 
tion,  ftppeara  to  have  coincided  in  that  view.  Mv  I^otdi^Idit 
if  you  look  to  the  isth  section  of  tlii^  act  of  parliameQ^  IM 
Itself  wiU  be  aufacient,  without  ruf*^mng  to  the  pnmj*  i8l 
which  the  1 9  th  terminates.  As  to  what  is  said  of  ilie  fintf 
powers  in  the  preamble  to  the  whole  statute,  farther  thmMg 
a  list  and  a  long  enumeration  of  the  acta  wliieh  had  bae&ldtal 
passed,  I  do  not  think  that  avails  at  all,  boeause  tbea^  iHfti 
many  other  partf,  give  other  powem,  and  the  wnrft*  *w  ipii 
deal  too  vague  and  too  slight  to  grouml  any  tli!  iW^ 

ment  upon  which  shouid  dep<ind  the  construt  li 

provision.  Now,  the  first  part  of  the  preaiuL..  ^.  ^.;^9 
seems  to  me  by  no  meaos  immaterial  to  be  eouiiilered,  ttClff 
it  sets  forth  what  wiis  in  the  contemplation  of  the  le^n*^3iif 
in  fifranting  this  power,  and  in  im|)Oiing  tlt^w  o1 ' 
**  Whereas  it  would  bo  greatly  for  the  cottvenieiMx 
of  the  inhabitants  residing  within  the  limits  olbref.i]'!  !i  : 
per  foot- pavements  were  made  in  situntions  ret|uiri*ii:  t!"  «i  t' 
That  clearly  indicates  tlmt  it  k  to  bt  in  the  **si!uii?H'nj  ii^r*; 
ing  the  sanii.'"  that  you  iire  to  apply  what  folio i^  ¥,  u.^.tmb.  '.'j 
powers  on  the  one  lmnd»  and  the  obligations  ini|H'^^]  >  i  '- 
other.  And  be  it  also  observed,  tliai  all  acts  uf  tlii«  tiai  im- 
posing obligations  torcjiain  or  acts  impoaing^  obligsfi^'ni  tu  cjiu 
a  road,  for  the  first  time,  wlueh  really  thi«  js — bfC»usctk# 
ference  between  a  mere  right  of  way  and  &  nJad  paniiH 
hewn  or  olhtr  stone  is  very  great  indeed-^pecetve  a  strict  t^ 
St  ruction.  This  may  be  said  to  be  the  first  buiriuiting  iiTi^i 
road,  and  the  Jicit  imposes  not  upon  a  district^  not  upt^  10^ 
m unity  rateablyH,  either  as  to  numbers  or  as  to  amouEitfif  ^ 
perty,  hut  it  throws  uixin  a  particular  indivldtikl  ajvfSM 
servitude  vi(v  ftmefidi^ — a  perpetual  servitude  in  the  intn4 
what  i^e  call  here  the  repiiring  of  a  road  by  tenure— aud  ••• 
is  no  one  obligation  im|)o5ed  whieh  receives"  a  strJctgr  iniiiiirt 
tjon,  and  most  propcrlv.  It  is,  that  one  indlYidual,  becM^li 
happens  to  have  a  house,  or  ground  where  there  is  nolwdii^fc 
a  particular  position^  is  to  have  for  ever  imjx>«ed  ii|a1i^ 
^/frjrf,  the  duty  of  making  a  rowl  for  the  public  ;  and,  wcwdfcit 
duty  of  ket»pin|^  that  road  up.  That  is  an  obligation  dm^^ 
rous  a  nature  that  it  requires  more  even  than  tlie  cirdiaiiy  f^ 
dsion  which  is  required,  before  the  H-i'"  "-'  t>e  im|jMniiP' 
tliat  clause.     My  Lord  Ellenborou  nf  Uic  ctfo* 

which  we  had  occasion  to  have  gresn  :      :       .  in  tht  iu.!rn52» 
deljvere<i  in  the  month  of  September  upim  Eu . 
us,  lays  down  the  rule  moat  expressly.    It  w^v 
with  re*i>eet  to  a  railroad  in  Uje  county  of  Dur  ?  1  j  n 
Riding  of  the  county  of  Vork,  and  we  find  iha  f   ir,  1 
hiid  down  what  i&  the  real  legal  and  (X)>natituLi<M>fiiJ 
wliiLrli  is  of  tiie  highest  intfiortatn^.^^ynjeB  the 
cates  an  intention  to  lav  the  burthepoir»ia& 
u|ion  the  iubjit;t,  he  ni^gil^ll^ibyd^4friy. 
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tboTe  an,  when  a  priyate  and  local  act  is  to  be  construed — ^pri- 
vate and  local  acts  being  somewhat  in  the  nature  of  convey* 
ancet— it  is  to  be  construed  most  against  the  parties  obtaining 
it    It  is  their  fkult  if  they  have  not  taken  pains  clearly  to  spo- 
dfy  the  duty  which  they  would  impose  through  the  ministra- 
tion, as  it  were,  of  the  legislature — through  the  instrumentality, 
if  I  may  so  say,  of  the  legislature.    All  the  powers  which  they 
would  seek  to  obtain  through  that  instrumentality  must  be  pre- 
cise and  definite,  that  the  subject  may  know  whether  he  is  biur- 
thened  or  not,  and  that  the  subject  may  know  in  what  way  he 
is  burtliened.    Considering,  too,  that  this  is  beyond  the  ordinary 
casCj—for  it  is  not  merely  the  case  of  a  district  behig  assessed  to 
a  particular  dutv,  but  it  is  the  case  of  particular  individuals  who 
have  land,  whether  houses  are  built  thereon  or  not,  where  there 
is  a  right  of  way,  upon  whom  is  sought  to  be  imposed  this  obli- 
gation,— ^bearing  that  in  mind,  and  bearing  in  mind  that  the  legis- 
lature says  there  is  only  to  be  a  proper  foDt-pavement  "  in  situa- 
tions requiring  the  same,"  the  construction  put  by  the  appellants 
upon  what  follows  is,  that  any  one  individual  who  nominally, 
for  it  is  mere  form,  concurs  with  the  procurator*  fiscal — not 
merely  that  ofilcer— and  not  merely  the  police  magistrate— but 
any  one  individual  who  chooses  to  think  he  has  an  interest,  or 
who  having  property  beyond  the  spot  in  question  from  which  he 
passes  to  the  town,  and  to  which  from  the  town  eundo  et  redeundo — 
certainly  has  an  interest  to  have  a  good  foot  pavement — ^may 
enforce  this  clause,  and  compel  me,  the  owner  of  premises  close 
by  that  road,  to  do  this,  whether  I  will  or  not — whether  it  is 
necessary  or  not  for  any  body  but  himself— whether  the  public 
requires  it  or  not,  he  being  the  only  one  of  the  persons  of  the 
public  who  wishes  to  have  it — whether  the  procurator-fiscal 
thinks  fit  or  not — ^whether  the  police  magistrate  thinks  fit  or 
not— and  whether  the  Court,  beiore  whom  it  is  brought,  namely, 
the  Dean  of  Guild,  on  the  one  hand,  and  the  Sheriff  on  the  other, 
thinks  there  is  any  occasion  or  not,  that  in  every  one  case  any 
one  individual  may  compel  me  to  do  it.    I  do  not  mean  to  say 
that  tiie  legislature  might  not  impose  such  a  duty,  because  they 
can  impose  any  duty ;  they  can  impose  a  duty  upon  me  to  pay 
the  taxes  of  all  my  neighbours  in  the  same  parish,  if  they  choose, 
bat  they  must  do  it  very  precisely,  somewhat  in  the  same  man- 
ner as  this  must  be  done,  very  precisely,  so  that  we  may  be  left 
in  no  doubt  whatever  upon  tiie  instrument.   Hie  construction  on 
the  part  of  the  appellants  is,  that  this  power  is  to  be  put  in  motion, 
and  that  the  Dean  of  Guild  and  the  Sheriff  have  no  discretion 
whatever.  My  Lords,  when  I  look  to  the  words  of  the  act,  I  do  not 
find  that  that  is  so  at  all ;  I  do  not  find  that  they  give  it  with  sufil- 
cient  precision  and  clearness  to  exclude  all  discretion  on  the 
part  of  these  courts.    Parties  are  not  to  go  to  these  courts  and 
oblige  them  to  call  upon  the  persons  to  do  this  at  once,  but  some 
judicial  discretion  is  to  be  exercised.    If  the  Dean  of  Guild  for 
ths  town  part,  and  the  Sheriff  for  the  county  part  of  the  pre- 
mises, are  to  be  mere  instruments  in  the  hands  of  any  man  who 
may  choose  to  cry  out  "  pave,**  what  is  the  use  of  requiring  an 
application  to  them  at  all  ?  Why  not  at  once,  as  one  of  your 
lordships  suggested  very  early  in  the  argument,  (my  Lord  Camp- 
bell,) do  it  in  the  way  m  which,  in  other  cases,  you  impose  a 
burthen  upon  the  parties  ?  In  other  cases  you  impose  the  obli- 
gation upon  the  parties,  and  then  you  let  the  common  law  re- 
medies take  effect ;  but  in  this  case  it  is  not  said  the  proprietors 
shall  be  bound  to  do  so,  it  is  said  the  Dean  of  Guild  and  the 
Sheri^  according  to  the  argument  on  the  other  side,  will  com- 
pel the  inhabitants  to  do  so  by  a  sentence  upon  an  application. 
If  it  comes  as  a  matter  of  course ;  if  the  application  has  only 
to  be  made,  and  the  application  having  been  made,  the  tlung  is 
to  be  granted,  it  would  have  been  much  better  not  to  have  gone 
^irough  this  ceremony  of  applying  and  sentencing,  but  at  once 
to  have  ordered  the  thing  to  bo  done.    No  such  thing.    Tlie 
parties  are  to  go  before  a  magistrate  expressly  that  it  may  not 
be  without  appeal,  and  the  consequence  of  an  appeal  is,  (here 
we  see  the  consequence  is  not  a  very  convenient  one,)  that  there 
comes  an  appeal  first  to  the  Court  of  Session  fh)m  the  Lord 
Ordinary  to  the  Inner-House,  and  then  to  your  Lordships.    I 
am  th«:efore  clearly  of  opinion,  taking  that  18th  clause  simply 
as  it  is,  that  the  construction  is  not  that  which  is  contended  for 
by  the  appellants.    The  case  of  Davison  v.  Gill,  in  1  East., 
nally  has  no  application  whatever  to  the  present,  because  that 
0^  a^ies  to  the  omission  of  the  word  ^  may'*  which,  for 
▼anooB  xeaaons,  with  which  I  need  not  trouble  your  Lordships, 
vould  make  no  material  difference  in  such  a  case,  and  above  all, 
bocaoai,  in  a  subsequent  part  of  this  act,  tlie  word  *^  may"  is  used 
Witti  **  mmH*  in  two  several  places,  consequently  we  may  take  it 


that  the  word  "  may"  was  in  the  original  intention  of  the  fhuners, 
which  excludes  from  the  consideration  of  your  Lordships  that 
case.  Then,  with  respect  to  the  19th  section,  I  am  inclined  to  the 
same  view  of  it  as  was  taken  by  the  learned  Judges  in  the  Co!irt 
below.  The  Lord  President  not  having  thought  so  at  first,  and 
Lord  Gillies  not  having  expressed  his  opinion  upon  it  either  way, 
Lord  FuUerton,  a  very  able  Judge,  said  he  had  a  doubt  about  it ; 
and,  in  the  opinion  of  the  Lord  President,  and  Lord  Gillies,  at 
the  end,  they  said  they  thought  that  the  proviso  of  the  19th 
section  did  apply.  If  that  proviso  applies,  cadit  question  there  is 
an  end  of  it  altogether,  because  an  expression  never  was  con- 
veyed in  more  express  terms  than  in  that  proviso.  Grenerally, 
it  is  conveyed  thus,  '*  shall  and  may  think  fit."  That  is,  suffi- 
cient to  make  it  not  imperative,  but  discretionary ;  but  here  it 
is  a  great  deal  more — there  is  this  discretionary  power,  "  under 
all  the  circumstances  of  the  case."  But  even  that  is  not  all, 
though  that  would  be  sufiScient,  and  more  than  the  usu^  form ; 
but  it  goes  on,  "  or  to  refuse  the  said  application  altogether,  % 
in  the  situation  of  the  property  in  question,  it  shall  appear  to 
him  to  be  unreasonable."  That  is  not  immaterial,  because  it 
applies  distinctly  to  the  preamble  of  the  18th  section,  and  to  this 
very  point  which  I  have  been  relying  upon  in  that  preamble, 
that  '*  proper  foot-pavements  shall  be  made  in  situations  requir- 
ing the  same."  What  does  it  say  ?  That  the  Dean  of  Guild,  or 
the  Sherifl^  may  grant  the  application,  or  refuse  it  if  he  shall 
think  fit — that  he  may  refuse  it  "  if,  in  the  situation  of  the  pro- 
perty in  question,  it  shall  appear  to  him  unreasonable."  ftat 
IS  one  argument  for  this  proviso  applying.  Another  argument 
is  this,  because  the  l&th  section  did  not  say,  how  '*  the  situa- 
tions requiring  the  same"  were  to  be  ascertained,  unless  by  a 
general  discretion  being  supposed  to  be  vested  in  these  autho- 
rities, namely,  the  Dean  of  Guild  for  the  city,  and  the  Sheriff  for 
the  county.  But  this  clearlv  sliews  that  that  may  have  been  in 
the  contemplation  of  the  legislature.  Then,  I  think  the  proviso 
applies ;  it  is  tn  eadem  materia  ;  it  is  dealing  with  the  same  sub- 
ject-matter, and  it  uses  the  words  "  to  order  the  laying  of  the 
footpaths  or  pavements  to  be  done  in  such  way  and  manner  as 
to  either  of  them  may,  under  all  the  circumstances  of  the  case, 
be  deemed  reasonable  and  proper."  Now,  the  word  "  laying," — it 
may  be  observed,  **  laying  of  the  footpaths  or  pavements,"— in  the 
last  part  of  the  1 9th  section,  is  not  to  be  found  in  terms  in  the 
former  section,  namely,  the  18th,  but  in  substance  it  not  only 
is  to  be  found,  but  is  the  whole  with  which  the  1 8th  section 
deals.  Upon  the  whole,  therefore,  considering  that  to  be  so,  I 
think,  if  we  were  obliged  to  have  recourse  to  that  construction, 
there  would  be  sufficient  to  bear  it  out,  and  to  put  an  end  to  the 
question  at  once.  But  I  do  not  consider  it  necessary  at  all  to 
rest  our  judgment  upon  the  proviso  of  the  l^h  section.  Be  it 
that  that  proviso,  contrary  to  the  probability  of  construction, 
applies  to  the  19th  only,  and  not  to  the  1 8th;  and  suppose  we 
merely  have  the  18th  to  deal  with,  for  the  reasons  I  have  already 
given  to  your  Lordships,  consisting  partly  of  the  preamble, 
partly  of  Uie  general  scope  of  the  act^  partly  of  the  nature  of  its 
enactments  and  the  buruien  imposed,  and  partly,  no  doubt,  of  a 
discretion  which  the  legislature  bad  no  business  whatever,  in 
any  rational  view  that  can  be  taken  of  its  intention,  to  give  to 
the  Dean  of  Guild,  and  the  Sheriff;  if  the  Dean  of  Guild  and  the 
Sheriff  were  to  be  mere  tools  in  the  hands  of  interested  agents ; 
for  these  reasons,  I  am  yery  clearly  of  opinion  that  the  learned 
Judges  in  the  Court  below  have  come  to  a  right  decision,  and  I 
must  say  I  do  not  think  this  a  case  of  difiSculty. 

Lord  Cotienham. — My  Lords,  I  take  the  same  view  as  my 
noble  and  learned  friend  who  has  preceded  me.  I  think  the  case 
is  so  free  firom  doubt  upon  the  18th  section  that  I  am  unwilling 
that  any  part  of  the  opinion  which  I  am  about  to  express  should 
be  found(Kl  upon  the  proviso  of  the  19th.  That  certainly  is  at- 
tended, I  conceive^  with  more  difficulty  than  the  construction  of 
the  18th.  I  think,  if  the  proviso  applies  only  to  the  provision 
of  the  19th  section,  it  will  aid  very  much  the  construction  of  the 
18th ;  because,  if  the  legislature  thought  proper  in  terms  to 
give  a  discretion  to  these  authorities  as  applicable  to  what  was 
to  be  done  under  the  19th  section,  it  is  quite  impossible  to  sup- 
pose that  they  intended  to  remove  all  ducretion  as  to  what  was 
to  be  done  under  the  18th.  What  is  the  18th  ?  I  admit  that  it 
ought  to  be  free  firom  all  doubt ;  but  the  legislature  state  what 
they  intended.  They  intended  that,  in  certain  situations  which 
required  the  same,  there  should  be  foot-pavements.  What  is 
the  authority  sdected  by  the  legislature  for  the  purpose  of  de- 
ciding that  ?  There  are  two  authorities, — the  Sheriff  and  the* 
Dean  of  Guild.   Who  is  to  set  them  in  motion  ?  It  describes  vrho 


Ib  to  let  Hkhi  in  motion.  Ttiey  are  at  &11  evenU,  it  ii  admitted 
in  iW  urgam&nt,  Ui  pri'scribe  tm  numtier  and  form  in  whicb  thii 
ifl  to  bo  clone.  But  it  is  sdJ,  **  tliey  mu»t  do  BonwtMng ;  if  ap- 
plicuticin  be  made  by  the  persond  autliori^e^l  to  make  the  appHea- 
tion,  ihvy  cannot  refuse,  Ihoti^tli  they  tnay  diri^  the  least  posiible 
tiling  to  be  done.""  Any  tbinji  tiuat  can  be  cfilk'd  a  paveintintt  of 
wlintever  1na,terial^  would,  aeccirding  to  tlic  argument  of  the  ap- 
jR'llEints,  be  suficiGfit ;  but  they  aay,  **  the  Denn  of  Guild  and  the 
SherUThnve  no  power  to  Kfuee;  there  Lj  no  diicrt^tion ;  any 
Tnert'  individual  nmy  oblige  them  to  do  it."  la  it  ptwaiblo  that 
ihfit  was  intended  ?  If  it  were  intended  that  any  indivklual 
miifrht  do  that,  tlien  the  observation  arige«  directly,  why  does  not 
imrliiiment  do  it  at  iince?  Why  leave  it  to  the  act  of  one  indi- 
ridual  to  call  upon  thi'fle  autlioritie^T  who  have  no  discretion  to 
exercise,  accoHinir  to  the  arjciimeut  of  the  appellants,  but  must, 
upon  the  applicntion  of  one  imlividual^  the  officer  nnmcd,  dir^t 
a  pavement  to  he  miulo  ?  tn  that  ease,  there  la  no  diacreUon  to 
be  exereiaeiJ  by  anylxxly,  except  the  individual  maku^  tlw  ap- 
phcatiun,  whether  there  alinll  he  a  paveiuent  or  not ;  whercaa, 
eonaiJerin;^  the  ejau^e  a**  pivhig  to  these  jurisdietion*  the  power 
of  ilccitling  nitt  only  the  firnn  and  manner  in  w!iic!i  the  pfl,ve- 
nient  is  to  lx.»  niafk%  but  whether  or  not  any  pavement  shall  be 
made  at  all»  the  legislature  has  seleetetl  authorities  by  whom 
this  discretion  is  to  be  exerci?«xl,  and  that  it  was  intendwl  to  bo 
exereiai>d  we  (Tnd  in  the  recital  at  ibe  commencement  of  the 
aet*  The  c<insequeneeB  of  the  other  construction  would  be  so 
perfeetly  absurti,  nstriicly,  that  there  is  no  discretion  to  be  ex- 
eteti*ed  as  to  making  the  pavenK^nt,  and  no  discretion  when  it  i$ 
made»  as  to  whether  it  is  to  be  kept  iu  repair  or  not,  tliat  it  is 
a  const  me  tion  frhieh  cannot  be  applio<l  to  the  intention  of  the 
framen*  of  tliis  act  of  parliament.  I  consider ^  therefore,  that 
the  cfli-ct  of  the  18th  clause  is  to  select  these  authorities,  who 
an*  not  onJy  to  have  the  control  of  works  to  be  done,  hnt  to  de- 
cide whether  or  not  works  are  to  be  done  at  all,  and  those  au- 
thonties  are  t(i  be  put  in  motion  by  the  powers  mentioned  in 
the  section.  T!(itt  lias  tjeen  done  ;  'the  juriJidiction  has  been  ap- 
plied to,  and  tliat  jurbfUetion  has  deeiiL^l  tbat^  under  the  ex- 
isting eircnmijtJineea,  **  the  situation  of  the  property  in  question," 
the  wol'ks  shah  not  be  done  which,  according  to  the  construc- 
tion Tpiit  upon  tbc  18tb  seetian,  tliat  authority  has  the  power 
to  decide,— ft  bchig  in  its  power  to  decide  wliether  they  are  to 
be  dene  or  not.  I  think,  therefore,  tiiat  the  judgment  of  tliC 
Court  IkOow  is  tipht ;  and  [  move  your  Lordships  tWt  the  inter- 
locuU^rit  npjTenleil  from  Ije  affirmed  with  costs. 

Lirni  C'ampheiL—M.y  Lords,  the  question  Iicre  is,  whether  it 
lw3  impertitive  uikju  the  owners  of  the  property  ailjoining  all  the 
Tiiads  and  all  the  passages  within  the  district  comprehended  in 
this  act  of  parliament  to  pave  the  fcKst paths.  How,  it  seems  to 
lue  rathcT  imjjnjlwdjle  thnt  there  sknnlJ  be  siieh  an  obligatory 
c?iinctm<*nt»  My  Lord^j  I  flml,  by  lociking  Ur  tlus  wet  of  parlia- 
incnt,  that  it  comprehends  not  only  tJie  city  of  Edinburgh,  bul 
a  very  large  rural  ilistrict.  I  mtut  wiy  it  would  be  inconvenient 
if  all  the  roads  ancl  all  the  pitssngea  within  tliis  rural  district 
wory  paired  on  Ixdli  liides.  It  is  extremely  convenient  tf  you 
are  walkinjjr  nlaug  Queen  Street  or  Caatle  Str^^tj  in  both  of 
which  there  is  a  very  nice  pavement ;  but  if  I  watitotl  to  take  a 
walk  to  enjoy  the  beaiitics,  wbith  arc  very  pieat,  in  the  neigb^ 
be>urhi>ixl  of  Kilinbnrf.di,and  were  to  (^t  mto  the  country,  I  would 
much  rather  fine  I  that  I  was  walking  ujKJn  a  gravel  or  sandy 
footpjith  than  upon  tlie  luird  stones  to  blister  my  feet,  I  know 
not hinfT  of  the  locality  of  Brandon  Street  as  they  call  it ;  the 
Court  do  not  jiive  a  decided  oiiinion  with  respect  to  it ;  tlie  Lord 
Onliiiary  says  it  ouKbt  to  Ixi  paved ;  the  Lord  President  says  it 
ou^dit  not  tohepaveil;  but  I  have  no  diflicuhy  in  seeing  that 
tfu*re  are  many  phuxjs  within  tins  district  which,  in  my  opi- 
nion ou^bt  not  to  he  pavetl,  aiul  that  it  would  U;  a  great  sin 
to  pave  theni.  But  if  the  ccjustruction  contended  for  by  the  np- 
pellants  is  right,  it  was  the  intention  of  the  k^slature  to  con- 
fer the  jMJwer  of  eomjielling  the  pavemc-nt  of  all  the  roads  and  all 
tfw?  pasiHiqes  in  this  Immense  avenue  ution  any  one  man,  liowever 
eapricioasly  be  mjgtit  act.  Hoeing  the  improbAbilfty  of  such  an 
enactmi^nt,  what  is  the  language  here  ?  It  is  quits  elear  tliat  tbo 
h'gisktnre,  or  the  jserson  who  drew  tlm  mt  of  parliament,  had 
no  intention  tliat  all  the  ronds  and  oil  the  pftsaagea  within  the 
district  shoidd  be  paveil,  because  it  does  not  say  it  b  proper  that 
Ait  the  roads  and  i^assages,  and  footpatiis  opposite  certain  loca- 
lities, and  aJl  the  passages  in  this  district^  shall  be  paved,  but 
geuerally  tliat  it  would  be  '*  for  the  eonveniencc  and  benefit  of 
llie  inhabitants  residing  within  the  tiniils  aforesaid,  that  proper 
iwt-paTements  were  made  in  situations  requiring  Uw?  aaiiie/' 
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Therefore,  acs^ortling  to  Una  act  of  parliament,  tbcfe  us 
situations  which  require  pavement,  and  otliers  whkt  do 
qoire  it.    That  b^ing  to,  it  scents  quite  clear  thsi  i 
was  to  be  left.     With  whom  ?  It  is  not  veseied  in  ihe ' 
in  the  J>ean  of  Guild,  it  is  said.    Tlien,  in  whom  h  it 
In  any  one  man  who  may,  from  whatever  nioti?«« 
liinx,  insist  tipon  this  act  tieing  done,  wtddi  may  U;  t 
venicnt  to  the  public,  and  may  throw  &  very  *hiaify 
upon  tlie  owner  of  the  ai^oining  property.    It  i*  quite 
Icgishiture  meant  thai  a  discretion  should' be  somewhere. 

is  it  to  reside  ?  With  the  SlierifT  or  the  Dean  uf  GdM,     ^ 

the  appUeaiion  is  to  he  made,  and  by  whose  decree  tht  vol  ■ 
to  be  dooe.  If  I  looked^  therefore,  to  the  18th  socdtm  ij^  I 
should  say  that  a  discretion  was  placed  in  tJie  Sheriff  or  niii 
Dean  of  Unild.  I  must  say,  that  when  I  come  to  th«  lV1ll» 
tion,  I  think  the  proviso  of  that  section  was  imendej  \4  m^ 
to  both,  in  onler  to  remove  all  doubt — that  tbo  ni«aiiii^{if  thi 
proviso  was  to  prevent  any  question  being  made,  tint  w  isdi 
appeal  as  this  might  be  brought  before  the  Ccmrt  of  Sa^  « 
the  House  of  Lords.  It  is  expressly  enacted  ""that  it  thiQ  h 
in  the  power  of  the  Dean  of  Guild  or  SheriflTto  c«der  tht-  brbi 
of  the  fixitpaths  or  pavements  to  be  done  in  such  wjiy  sikI  ia£^ 
ner  as  to  cither  of  them  mny,  under  all  tlie  drcuirisuiwrt  i 
tlie  case,  lie  deemed  reasonable  and  proper,  or  to  re^  the  mi 
application  altogether,  if,  in  the  situation  of  the  propem « 
quest  ion,  it  sh  n  II  appear  to  liim  to  be  unreftionable."  Ttm  ™ 
Sheriff,  lof)king  at  the  pre^^t  state  of  repairs,  thaogtit  Um 
un reason ahle  that  this  application  should  be  madi^  ^  be  i^ 
fused  it,  I  think  he  exerdsetl  (whether  wisely  or  iwc^itiili 
for  us  to  form  any  opinion.)  a  jurisdiction  which  tite  k^* ' 
lias  conferretl  n|Kjn  him*  For  these  reasons,  my  Lorrhk, 
with  my  noble  and  learned  friend  in  the  opinion  that  ' 
locutors  ap|)ealed  from  should  bi^>  affirmed. 

Intei'locutora  appealed  from  ajfitimd  with  coe(& 

First  Division.— r^id  Cock  bum,  tMfi#i*iry.— Bichanliofl 
ConneH,   AmtfUanii   iSoimtor^, — Spotdswood^   and 


Wh  March  1846. 
HorsE  OF  LoEns.— (W,H.B.) 
No*  15€. — William  PurveSj  Writer  in  Dnosei 
ptUantj  IK  WiLLiJLK  L.VNDELJ.,  UcJiiMnideiiL 

Process— Summons— Relevancy — Agent  and   Clieni— ] 
tion— Helief— -4  sumtiwiis  ai  tht  in^Umct  of  a  ctknt^  lb 
kiw-ttijeni  liulfte  for  certain  law  tJjitnft^M  and  tlrtmft^ 
%  tfte  tMent  in  conjiequinre  of  the  tuit  of  a  Borrkr 
hud  het-ii  utrltsimti,  a»  iiUt^^tfcdf  on  the  promr  mstttui 
the  UQtnt^  mid  whkh  had  iMffn  Jhund  to  m  iile^ti-^ 
ing  the  judgment  of  ttie  Court  of  Session)  ttoi  i^  U 
in  r&ipect  it  dul  mtt  mt  forth   want  ojT  prafhmiimtd  tktil  0 
ne^figtnce  m  the  proctu^dif^$  fi&eHed  oit,  Kcr  facU  fnm 
thfjte  must  nectAsai^i^  be  ia/'erred. 

See  an/e,  vol,  xiv.  p,  417. 

The  judgment  here  appealed  from  waa  pnofK 
in  the  following  circunistiiriees*  LandcU,  a  hnm 
Berwickshire,  employed  Purves,  a  writer  in  Diiiae, 
lake  steps  for  recovering  pxijment  of  a  delH  owinj[ 
the  former  by  Mrs  Brodie  or  Ijandell,  who  redi 
nernlly  flt  Berwick -on- Tweed,  but,  al  the  timel 
employment,  wjis  residing  temporarily  in  tlie 
Ay  ton.  Furvea  advised  Landell  to  applj  for  ( 
der  warrant  against  the  debtorj  to  comjiel  her 
caution  d^  jitdu^a  mti  ct  judkaium  soh%  ^>  as  to 
her  amenable  to  the  Courts  of  Scotland,  or  to  itnf 
her  till  she  should  Htid  such  caution.  With  ihm 
a  paper  called  ati  ^'  information/'  contiiinijig  tbv 
ticulara  of  the  debt,  was  prepared  b?  the  apjjclJantt  ■< 
subscribed  and  sworn  to  by  the  rcspoudcnt,  alter 
a  Border  warrant,  authorizing  the  apprehen^kkR  tfi 
imprisonment  of  Mrii  LandeU,  wasumed  tollf  Bi4^ 
Sheriff-clerk  of  Berwickshire,  (^  r\r\n\{^ 

Uuder  the  appe&k^^e^^U^U^IO^  n 
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then  apprehended  and  impHsoned  in  Greenlaw  gaol, 
where  she  remained  for  Ave  days,  till  she  was  liberated 
on  a  bond  of  caution  being  granted  by  Mr  Colville,  sur* 
geon  in  Ayton.  LandeU  then  employed  Mr  Cook, 
W.$.f  to  raise  an  action  for  payment  of  the  debt  in  the 
Court  of  Session,  in  regard  to  which  Purves,  as  the  re- 
spondent's country  agent,  furnished  information,  and 
corresponded  with  Mr  Cook. 

In  defence  against  this  action,  Mrs  LandeU,  main- 
tained, that,  not  being  domiciled  in  Scotland,  she  was 
Qot  subject  to  the  jurisdiction  of  the  Court  of  Session, 
and  that  the  proceedings  which  had  been  adopted  with 
the  view  of  creating  jurisdiction  against  her  by  im- 
prisonment, and  the  subsequent  bond  of  caution,  were 
illegal  and  ineffectual  for  that  purpose. 

This  defence  was  sustained,  and  the  respondent  had 
to  pay  £119  as  expenses  of  process  to  Mrs  Landell, 
and  £69  to  his  own  agent,  Mr  Cook.     On  obtaining 
this  judgment,  finding  the  Border  warrant  to  have 
been  ill^al,  Mrs  Landell  raised  an  action  of  damages 
for  illegal  imprisonment  agfdnst  the  respondent,  and 
Mr  Bell,  the  Sheriff-derk,  which  was  remitted  for  trial 
by  jury;  and  on  Idth  March  1840  a  verdict  was  re- 
turned, assessing  the  damages  against  the  respondent 
at  £500,  and  against  Mr  Bell  at  £300.     A  new  trial 
was  applied  for  on  the  ground  of  excessive  damages, 
but  refused.     In  these  proceedings  the  respondent  in- 
curred large  expenses  to  his  own  agents,  and  was  also 
found  h'able  in  Mrs  Landell's  expenses.    Li  order  to  be 
relieved  of  these  disbursements  of  damages  and  expenses, 
the  respondent  brought  an  action  of  relief  against  Mr 
Bell,  and  on  his  becoming  embarrassed,  he  raised  the 
present  action  of  relief  and  payment  against  the  appel- 
lant, concluding  that  he  should  relieve  the  respondent 
of  all  the  consequences  in  which  he  had  been  involved 
through  the  appellant's  improper  proceedings  in  applying 
for  and  putting  in  execution  an  iUegal  Border  warrant. 
The  appellant,  inter  alia^  pleaded  in  defence,  that 
the  action  was  not  relevantiy  laid — ^Because,  even  on 
the  supposition  that  the  pursuer's  statement  is  in  all 
respects  correct,  the  summons  does  not  set  forth  any 
&cts  relevant  to  subject  the  defender  in  liability  in 
terms  of  its  conclusions.     It  is  not  alleged  that  he  ex- 
hibited gross  ignorance  and  want  of  professional  skill, 
or  that  he  was  guilty  of  gross  neglect  in  the  conduct 
of  the  judicial  proceedings  adopted  by  the  pursuer 
against  Mrs  Landell,  or  that  he  violated  any  law  or  re- 
gulation of  the  Court  before  which  he  is  said  to  have 
acted  in  ^e  matter  as  the  pursuer's  professional  agent. 
The  summons  contains  no  such  allegations.    On  the 
contrary,  the  damage  of  which  the  pursuer  seeks  re- 
paration and  relief  resulted  from  no  act  over  which  the 
agent  had  any  control,  but  from  an  inveterate  practice 
of  the  Court  before  which  he  was  a  licensed  practitioner 
being;,  in  the  matter  of  Border  warrants,  found  to  be 
IQ^paL     The  duty  of  the  agent  would,  in  such  a  case, 
be  to  lodge  the  '^  information  for  the  warrant,"  while  its 
▼atidi^  or  legal  effect  would  rest  with  those  by  whom, 
aoeording  to  tiie  practice  of  the  Court,  the  warrant  was 


The  Lord  Ordinary,  on  19th  March  1842,  pro- 
nomeed  the  following  interlocutor : 

*  ne  Lord  Ordinanr  having  heard  parties,  and  considered 
Urn  ptocpti,  Bmtalnt  the  defence  of  irrdevancy,  and  atsoilEiet 


the  defender,  and  decerns :  Finds  the  defender  enUUed  to  ex- 
penses ;  appoints  an  account  thereof  to  be  lodged,  and  remits  to 
the  auditor  to  tax  and  report.** 

On  a  reclaiming  note  against  this  interlocutor,  the 
Court,  on  27th  May  1842,  pronounced  the  following 
judgment : 

**  Alter  the  interlocntor  complained  of:  Find  the  summons 
relevant,  and  remit  to  the  Lord  Ordinary  to  proceed  further  in 
the  cause,  reserving  all  questions  of  expenses." 

Against  this  judgment  the  present  appeal  was  brought. 

Lord  Brougham. — My  Lords,  in  this  case  I  move  that  your 
Lordships  proceed  to  reverse  the  interlocutor  of  the  Court  below, 
without  hearing  the  learned  counsel  for  the  appellant  in  reply. 
I  never  saw  a  case  which  stood,  in  my  opinion,  upon  clearer 
grounds.  The  learned  Judges  of  the  Court  below  were  very 
much  divided  in  opinion  upon  this  case.  It  is  a  great  mistake 
to  represent  it  as  a  case  in  which  there  was  no  very  great  differ- 
ence of  opinion — ^Lord  Cockbum  clearly  expressing  an  opinion, 
and  the  Lord  Ordinary  (Lord  Jeffrey)  leaning  the  way  in  which 
we  have  heard  at  the  bar ;  Lord  Moncreiff  going  a  great  deoX 
fhrther  than  merely  expressing  a  doubt  or  an  inclination  of  opi- 
nion, because  Lord  Moncrieff's  opinion  upon  the  very  point — 
the  main  point  and  pivot  upon  which  this  case  turns — was, 
that  the  Court  was  wrong,  and  he  differed  with  the  Court,  and- 
thought  that  there  ought  to  have  been  on  the  record  an  allegation 
of  negligence.  My  Lords,  I  apprehend  it  to  be  by  no  means  a 
technical  question  here,  depending  upon  the  rules  of  pleading, 
but  it  is  of  the  very  essence  of  the  action, — that  this  action  de- 
pends not  upon  a  miscarriage  in  point  of  fact ;  not  upon  the 
party  having  been  advised  by  a  solicitor  or  attorney  in  a  way 
in  which  the  result  of  the  proceedings  mapr  induce  the  party  to 
think  he  was  not  advised  properly,  and  m  fact  may  prove  the 
advice  to  have  been  erroneous ;  not  upon  his  having  received,  if 
I  may  so  express  it,  in  common  parlance,  bad  law  from  the  soli- 
citor, nor  upon  the  solicitor  or  attorney  having  taken  upon  him- 
self to  advise  him,  and  having  given  an  erroneous  opinion,  which 
the  result  proved  to  be  wrong,  and  in  consequence  of  wliich 
error  the  parties  suing  under  that  mistake  were  deprived  and 
disappointed  of  receiving  a  benefit  But  it  is  of  the  very  es- 
sence of  this  action,  that  there  should  be  a  negligence  of  a  crass 
description — that  which  we  call  crassa  negUaemtia ;  that  there 
should  be  gross  ignorance ;  that  the  man  who  has  undertaken 
to  perform  the  duty  of  an  attorney,  or  of  a  surgeon  or  an  apothe- 
cary (as  the  case  may  be)  should  have  undertaken  to  discharge 
a  dntr  professionally  for  which  he  was  very  ill  qualified,  or,  if 
not  iU  qualified  to  discharge  it,  which  he  had  so  negligently 
discharged  as  to  damnify  his  employer,  or  deprive  him  of  the 
benefit  which  he  had  a  right  to  expect  ftom  employing  him. 
That  is  the  very  ground.  Lord  Mansfield  has  laid  it  down  in 
that  case  to  whi(£  my  noble  and  learned  friend  on  the  woolsack 
has  referred  a  little  while  ago,  and  which  is  also  referred  to  in 
the  printed  papers.  It  was  still  more  expressly  laid  down  by 
Lord  Ellenborougfa  in  that  case  of  Baikie  v.  Chandless,  which  is 
reported  in  my  noble  friend's  reports,  because  Lord  Ellenborough 
uses  the  expr^sion,  according  to  my  recollection, — '*  An  attor- 
ney is  only  liable  for  crasta  negligtntiaJ*  Therefore,  the  record 
must  bring  before  the  Court  a  case,  either  by  stating  such  fkcts 
as  no  man  who  reads  it  will  not  at  once  perceive  to  be,  although 
without  alleging  it  in  terms,  craua  negligentia — something  so 
clear  that  no  man  can  doubt  of  it— or,  if  that  should  not  be  the 
case,  then  he  must  use  the  very  averment  that  it  was  crassa 
negligentia.  I  will  not  go  so  fitf  as  to  say  that  if  it  were  tor  some 
very  gross  case,  such  for  instance  as  a  man  advising  his  client 
that  his  eldest  legitimate  son  was  not  his  heir-at-law,  or  any 
other  thing  whicfa^  upon  the  fiice  of  it,  shews  gross  ignorance  of 
the  A  B  C  of  his  profession,  and  the  roost  crass  negligence  in 
the  performance  of  his  professional  duty ;  in  such  a  case  it  is  not 
neoessaiT  to  go  so  fitf  as  to  say  that  that  would  not  be  equiva- 
lent to  that  which  is  wanting,  namely,  an  averment  in  terms  of 
impropriety,  of  breach  of  prcSfessional  duty,  or  want  of  sufficient 
Imowledge,  or  gross  and  crass  negligence.  It  is  not  necessary  to 
proceed  upon  that,  whether  in  EngUnd  it  would  not,  or  whether 
m  Scotland  it  might,  be  sufficient.  For  aught  I  know  it  might. 
But  that  is  not  the  case  here.  It  is  merely  set  forth  that  a  Bor- 
der warrant  was  issued,  and  it  is  Author  stated  that  a  personal 
damnification  took  pUce.  That  is  all.  There  is  no  statement 
of  the  facts,  which  at  once  explains  itself;  so  tliat  he  who  runs 
may  read.    Nor  is  there  a  statement  in  terms  that  there  was 


groi^neglig^ce.  T>»e  ca«c  i^  wbvMy  ci  blank  upon  these  two 
matters,  die  qt  otlna*  of  which  oUf^ht  to  appear  on  the  record, 
other  wist?  the  iicticm  does  not  lie.  Now,  that  being  the  case,  1 
cannot  go  hi  to  the  ftlnriniDg  doctrine  kid  down  by  the  Lord 
Juatief-Clerk,  which  I  hold  lo  be  quite  erroiieoufl^  and  which  I 
think  ia  not  accurately  reported.  It  la  said  it  is  unnod^ssary  to 
allege  that  Mr  Furvea  was  piilty  either  of  waot  of  fikiJl  or  of 
negligence*  it  its  enough  to  alle^  that  what  he  had  done  was  a 
nullitjr.  Now,  the  mere  nllei^tion  and  proof  of  sucJi  a  fact  as 
that  eould  nt.'^'tir  he  auffitzitiiit^  htH.'4iusts  unless  a  groat  deal  more 
IB  proved^  you  toay  juat  as  wijU  say  that  every  non-Fuit,  or  every 
ajction  that  felled,  or  every  case  in  which  what  is  called  an  un* 
froetuoua  proceuding  has  taken  place,  even  though  the  attonicy 
should  really  be  successful  in  the  ease ;  yet  if^  notwithstanding^ 
tliat  there  should  not  be  a  benefieial  reiuiit  from  tlie  actioiij  that 
would  make  the  attorney  liable.  No  man  can  possibly  conceive 
tJiat  such  Is  the  hability  of  an  attorney.  There  mu.i*t  be  con- 
siderable mismfmagonierit^  conaiduraMe  ignorance,  and  tho  ab- 
sencti  of  attentive  conduct  in  gtfneral  Unleas  it  ia  gros^  the 
liiw  holde  thai  It  la  not  aufScient.  Now,  it  h  said, — there  are 
casGf  here,  the  case  in  Murray *a  Reports  and  othera,  and  the 
ewe  before  me  in  l&33j  in  which  it  is  said  there  wju;  a  clear 
arerment,  but  that,  although  the  negligence  was  not  sufficiently 
proved  to  entitle  tht?  piirty  todaraageSj  it  was  suiBLieuLly  proved 
to  entitle  the  party  to  the  restitution  of  the  money  paid^— that 
there  la  aomething  different  in  the  proceedings  in  England  and 
Scothind  in  those  reapect^.  That  is  not  the  case.  But  if  there 
were,  the  argument  would  only  go  to  shew  that,  because  there 
ia  a  dllference  in  one  respect,  't!iat,  therefore,  there  must  be  a 
difference  in  the  other,  whieh  is  a  very  unsatisfactory  mode  of 
reaaoniug.  Now^  it  la  alle^'^d  in  tlie  summons,  that  Mr  Purves 
had  notice  of  Lonl  Jeffrey's  inierlucutor,  which  was  against  hiui^ 
anti  tliat,  therefore,  he  was  hound  to  indemnify  his  client  ftora 
the  eonaequence  of  his  having  mhlsed  him,  in  the  teeth  and  in 
the  faee  of  that  interlocutor,  to  redairu  to  the  Inner- House-  It 
would  be  Ilia  bounden  duty  to  do  so.  It  would  be  Ids  bounden 
duty  to  at] vise  him  not  to  rest  sfliisfled  with  the  first  unfavour- 
able ojiinion,  and  to  sec  whether  it  was  well-founded.  If  it  were 
not  so,  you  niljjht  just  as  well  say  that  In  i^very  ease  in  the  Ci>urts 
below,  whore  tho  decision  ia  against  a  manj  and  from  which  he 
appeuls  here,  tha^  if  it  ia  affirmed  upon  apiieal,  there  is  crass 
negligence,  or  at  leaat  a  case  entitling  the  party  who  has  lost 
the  appesil  to  an  indemnity,  because  the  man  who  was  served 
with  the  notice  in  the  course  of  the  business  was  aware  that 
there  had  been  a  decidon  against  hia  client  below,  and  that^ 
tlierefbte,  he  ought  ti)  have  known  that  lus  client  coiUd  not  ^tie* 
eeed  up>n  uppeaL  Such  a  dtietrine  never  could  be  maintained. 
I  am  of  opinion,  upon  all  these  grounds^  that  there  is  no  reasoa 
to  support  the  intertoeutor  of  the  Court  belowi  and  that  the 
finding  of  the  Court  below  must  be  revcrse^L 

Lord  Cumphdi. — My  Lords,  I  am  extremely  sorry  for  thesitua- 
tiou  in  whieh  Mr  Landell  is  placed.  But  we  must  not  bo  car- 
ried away  by  feelings  of  compassion.  We  tnust  be  bound  by 
the  principles  of  law ;  and^  uixiti  those  principles,  I  have  no 
doubt  at  all  that  Lord  Cockbuni  and  the  Lord  Ordinary  took  a 
just  view  of  this  case^  and  that  we  are  bound  to  follow  Iheir 
decisions.  Now,  what  is  the  action  we  are  to  determine  upon  ? 
It  is  ihe  action  of  Laudelt  against  rurves ;  and  in  this  case, 
William  Landell  corupluius  tluit  he^  having  brought  an  action 
against  Margaret  Liindell,  and  having  retained  Mr  Purves  as  his 
professional  adviser — that  in  theprmieeding  in  that  action  agolnat 
Margaret  Latidell,  Mr  Furves,  his  professional  adviser,  was  guilty 
of  misconducL,  whereby  an  action  was  brought  against  him  by 
Mrs  Margaret  LnndcD,  and  damages  and  coats  were  recovered, 
whieh  he  was  obliged  to  pay.  Well,  my  Lords,  what  is  necea* 
sury  to  maititain  sjch  an  action?  Moat  und^jiilitedly  that  the 
prufe^Jiional  adviser  ahould  be  giiHry  of  some  misconduct,  some 
fraudulent  proceeding,  or  should  be  chargeable  with  gross  neg- 
ligence, or  with  gross  ignorance.  It  is  only  upon  one  or  other 
of  those  jirou ads  that  the  client  can  maiatain  an  action  against 
the  professional  adviaen  And  thus  fax  tt  is  ^\u\Xi  unneceasary 
here  to  look  at  tlie  case  that  has  been  referred  to,  whieh  came 
on  in  this  House  in  the  litue  of  Lord  Mansfield,  becattso  ther^ 
the  action  was  to  recover  back  money  which  had  been  paid  by 
the  client  to  the  professional  adviser.  It  was  a  totally  diflcrent 
pnjcee^liug  from  that  which  we  have  now  to  determine  upon* 
Niiw,  in  an  action  snch  as  Ihla  by  the  client  agmnat  the  profei- 
siimal  ativi^r,  to  recover  damages  arising  ftoui  the  miseonduct 
of  tlie  pnifessional  adviser,  I  apprehend  there  is  no  distinction 
whatever  betwc*?n  the  law  of  Scotland  and  the  lnw  of  Ei^filiind. 


^Heithik 

K^tld^H 


The  law  must  be  the  same  in  all  countTiei  whcfe  lav  lui  Im 
oonaidcTcd  as  a  science.    The  professional  odvtaerhaa  ^em 
been  supposed  to  ^amntee  the  soundness  of  Ms  advkf,  I  n 
aure  I  diould  have  been  very  sorr}*,  when  I  Itnd  thu  baaoar  4 
practising  at  the  bar  in  England,  'if  barristeTn  hsd  becu  Mil 
to  such  a  responsibilityt    Though  I  was  tolerably  enatiDai  i 
giving  opinions,  I  have  no  doubt  that  I  have  iepeat«dlj  pm 
erToni.*ous  opinions.     And  I  think  it  was  Mr  Justice  Heithik 
eaid  that  it  was  very  difficult  lo  call  upon  a  gentkmaa 
bar  to  give  his  opinion,  because  it  was  calling  upon 
jecture  what  twelve  other  persona  would  say  upon 
that  had  never  before  been  determined.     Well,  tliEii, 
happen  in  all  grades  of  the  profession  of  the  law.    i 
barrister  itt  England,  and  the  advocate  in  Scotland, 
action  am  be  maintained.    But  againat  the  attofiieyf  tfai  jii- 
fessioual  adviser,  or  the  procturator,  an  action  may  be  maiitiu^ 
but  it  is  only  if  he  has  been  guilty  of  grosa  negligence ;  b^w 
it  would  be  monstrous  to  say  that  he  ia  f  esponsiblc  for  ettrWif 
into  what  muat  be  considered  ft  misl^e.     Yoti  can  onlytipKt 
fh)m  him  tlial  he  will  be  honest  and  diligent ;  and  if  Ibm  b  m 
fault  to  be  found  cither  with  his  integrity  or  dUi^we^ltali 
all  for  which  he  ia  answerable.    It  would  be  iitteiiy  s 
that  you  could  ever  !iave  a  class  of  men  who  would  gi* 
ran  tee,  and  bind  themselves  in  giving  lc«al  adriee 
ducting  suits  at  law,  to  bo  always  in  the  Tight*   Then,] 
as  crassii  n&fH^entm  is  certainly  the  gest  of  I  hit  action 
dell  t\  Purves,  the  question  is,  wticther,  ia  the  summi 
negligence  must  not  either  be  averred  or  «hewii?  Tlui 
any  technical  poiut  in  which  the  law  of  Scotland  diflbf^ 
the  law  of  England.    I  should  be  very  sorry  to  »ee  ip]"  ' 
I  hope  this  House  would  be  verj  cautious  in  applyiuiL 
rules  whidi  prevail  in  England  to  pn>ceediiig»  u»  SooUi 
I  apprehend,  the  smnmons  ought  to  state,  and  must  ttatl^ 
is  neceseai^'  to  maintain  the  action.    Then^  if  negligeoee  '« 
cessary  to  maititain  tlie  actloQ,  tbU  lutiimons  muri  either il 
negligt^noe,  or  must  shew  ikcU  which  itsevitably  prove  llal 
persoti  has  been  guilty  of  ^ro6$  negUgenee,     Kow»  lie«^{  ' 
at  all  pretended  that  tliert^  ii  any  idlegation  of  negllgimcii' 
what  ia  the  fact  shewn  from  which  neglige ucc  b 
be  inferred  'i  Why,  there  is  a  warrant  which  wa 
Mr  Purves^  by  his  advice,  against  Margarei  I^udell  iflnll 
was  living  at  Berwick,  upon  the  borders  of  the  Kis^ln 
Scotland,  she  not  being  domiciled  in  Scotlandt  but '  ' 
ellcd  in  England.    It  was  held  tlmt.  Upon   tliat 
w  arran  t  wtia  void,   1 1  might  hav  e  been  subject  to  other 
for  any  thing  I  know  to  the  coutrarv,  but  it  was  bejd 
tliat  ground,  that  she  neither  had  property  in 
effecta  in  it,  wliich  was  necessaryj  ud  /imdandatn 
nor  was  she  domiciled  in  Scotland,  and  so  was  not 
sued  in  the  Courts  of  Scotland.     It  was  upon  those  ^ 
the  warrant  was  held  to  be  insufficient,  and  that  ini 
Landell  against  Margaret  Landell  failetl,  namely,  tluLl 
Landell  was  not  liable  lo  be  suetl  in  the  Courts  in  Scotl 
why  ?  Beciiuse  she  was  not  domiciled  iu  SootUad,  and 
land  and  no  property  or  eflects  ad/unthndimtjisrwikti 
we  know  is,  that  tho  warrant  waa  improperly  sued  csut  to 
name  of  Mr  Landell  against  Margaret  LandJUy  i^be  tK4  ' 
domiciled  in  Scotknd,  and  having  no  property  or  eflit!t» 
Was  ihnt  suffleient  to  make  a  ea*©  where  thequestioa  wis» 
he  guilty  of  negligence  ?  It  might  have  been  pt^)vvd  *  ^ 
had  large  property  in  Scotland.     He  might  have  bdcs 
she  had  been  domiciled  in  Scotland.     He  migfit  liatvi 
that  she  had  been  living  so  long  away  fr%vm  Kngland 
liajd  abandoned  all  thougliis  of  returning  there,  and ' 
her  household  gc^h  to   Scothind,   and  n^pieaifCited 
domicile.    He  might  have  bci-n  told  that     II 
might  have  been  tlie  fact,  although  it  lume<l  ^^^^^  *'*^i 
not  domiciled  in  Scotland,  and  hati  no  prt; 
How,  then,  can  wo  inevitably  infer,  from  th*, 
warrant  l^ing  found  bad,  that  Purvey  wa«  guilty  i>f  gi 
genee  ?  He  may  have  been.    I  know  nolhingr  otu^  w 
other.    It  is  possible  that  he  may  have  be^n  gQiliy  of 
tigenee.    Ho  mny  have  been  jnibniie<l  thut  &tttrg]tfvt 
was  domiciled  in  England.    He  may  hii%e  bt^n  ^isi 
she  had  some  prt>perty  in  Enj^hmd,  and  he  m^liawliffli 
of  gross  negligenoe  is  suing  out  the  wnrmnt,     But  it  ii* 
iilleged.    If  it  had  been,  mid  he)  it,  them 

would  have  been  plain,  and  n  t?  i  j«iT  <^ 

taken  plaet\  and  thencfj^it^  i'  i^^i*^** 
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he  hail  acted  with  due  care  and  caution,  and  the  warrant  had 
turned  oat  to  be  bad,  notwithstanding  all  the  care  and  caution 
he  could  exercise.    It  seems  to  me,  tiicrcfore,  my  Lords,  that, 
upon  principles  as  to  which  there  can  be  no  doubt,  this  sum- 
mons is  defective,  because  it  neitiier  aHcges  what  is  neoessaiy 
to  maintain  the  action,  nor  does  it  shew  (acts  that  raise  a  neces- 
lary  inference  that  any  gross  negligence  did  exist.    We  were 
referred  to  a  case  to  shew  that,  by  the  law  of  SootUnd,  it  is  not 
At  all  necessary  to  shew  in  the  summons  that  there  has  been  neg- 
ligence.   But  that  was  where  there  had  been  a  breach  of  duty. 
The  strongest  case  is  that  of  Rowand  v,  Steyenson.   Now,  when 
veezamhie  that  case,  as  set  out  by  the  appellant  in  his  printed 
case,  it  appears  that  it  was  upon  that  summons  abundantly  set 
out;  because  the  action  is  brought  for  the  breach  of  a  specific  duty, 
which  duty  is  set  out  upon  the  face  of  the  summons,  and  the 
breach  of  which  duty  is  also  set  out  upon  the  face  of  the  sum- 
mons. There  is  upon  the  fiuse  of  the  summons  an  allegation  **  that 
SteTensoo  did  not  complete  the  said  security  in  a  legal  manner, 
by  obtahilng  firom  the  superior  any  confirmation  of  the  said  bond 
and  disposition  in  security,  or  of  the  aforesaid  instrument  of  sa- 
tine  fbllowing  thereon :    That  it  was  incumbent  upon  the  said 
Nathaniel  Sterenson  to  procure  a  legal  and  valid  security  for 
the  said  Henry  Wardrop  and  the  pursuer,  so  as  to  render  it 
complete  and  efiTectual  against  all  subsequent  deeds ;  and  as  the 
parsuer  has  sustained  much  loss,  damage  and  expense,  in  oon- 
leqoence  of  the  said  Nathaniel  Stevenson  having  drawn  and 
completed  the  said  heritable  security  in  such  form  and  manner 
as  has  postponed  the  same  to  a  ^terior  security  and  burden 
over  the  said  lands  and  others,  he  is  bound,  in  law,  justice,  and 
eqolty,  to  free  and  relieve  the  pursuer  firom  such  loss,  damage, 
and  expense."   Now,  what  does  that  mean  ?  It  is  a  plain  lega- 
tion that  it  was  the  duty  of  Stevenson  to  have  procured  the 
tecority  then  stated  to  be  framed  in  a  particular  manner,  and 
that  he  had  not  procured  it  to  be  fhuned  in  that  particular 
manner,  wherahy  a  loss  had  accrued  to  the  party  who  complains. 
Upon  this,  it  iwould  have  been  the  easiest  thing  in  the  world  to 
tnme  an  issue,  whether  it  was  incumbent  upon  Stevenson  to  do 
it,  and  whether  he  had  fhHed  in  the  discharge  of  his  duty.   But 
npon  this  summons  it  would  be  impossible  to  fhune  any  issuer 
because  the  only  issue  that  could  be  iVamed  has  been  framed  by 
the  clerk  who  discharges  that  duty.  He  has  looked  at  the  sum- 
mons, and  he  has  fhuned  the  best  issue  that  the  summons  would 
admit  of ;  because,  upon  the  face  of  it,  we  find  the  issue  avers  a 
finding  in  finvour  of  the  pursuer  which  would  not  have  been 
found  by  the  special  finding  of  the  jury,  because,  although  the 
warrant  might  have  been  wrong,  he  still  might  have  acted  wiUi 
the  greatest  care.    There  is  no  attempt  whatever  to  shew  that 
in  such  an  action,  by  the  pactice  of  the  law  of  Scotland,  it  is 
not  necessary  for  a  man  to  allege  negligence,  or  to  shew  &ct8 
fW)m  which  n^ligence  must  inevitably  be  inferred.    As  to  the 
disthiction  between  actions  affecting  the  liberty  of  the  subject 
and  other  actions,  it  has  been  very  properly  observed  by  my 
noUe  and  learned  friend,  that  that  learned  and  most  labOTious 
Judge  most  have  been  inaoeurately  reported  with  respect  to  that 
distinction,  because,  if  the  report  is  accurate,  it  seems  that  upon 
all  other  actions  n^ligence  must  be  alleged,  but  that,  when 
there  is  any  proceeding  that  touches  the  liberty  of  the  subject, 
then,  without  any  allegation  of  negligenoe,  the  professional  ad- 
riser  is  liable  if  there  has  been  anv  mistake.  Now,  it  is  enough 
to  say  that  there  is  no  authority  for  that  distinction  in  the  law 
of  Scotland,  and  there  seems  to  me  to  be  no  principle  for  it,  and 
there  being  neitlier  principle  nor  authority,  and  it  having  been 
abandoned  by  the  counsel  for  the  respondent,  I  should  not  say 
a  word  about  it  except  that  it  seems  to  me  that  there  must  have 
been  some  mistake  in  the  report  For  these  reasons,  my  Lords,  I 
think  the  reasoning  of  the  Ix)rd  Ordinary  in  his  note  is  perfectly 
'iatisfiustory,  and  I  regret  that  it  came  before  the  Second  Division 
of  the  Inner-House,  and  that  Lord  MoncreifTs  doubt  or  opinion 
did  not  previul.    I  regret  that  there  has  been  this  distinction  at- 
tempted to  be  made,  because  the  distinction  docs  not  rest  upon 
principle  or  authority ;  and,  therefore,  I  apprehend  that  this  in- 
tcrlocaUir  of  the  Second  Division  must  be  reversed,  and  that  the 
interlocator  of  the  Lord  Ordinary  should  be  afiSrmcd ;  and  I  pre- 
sorae  now,  that  the  judgment  of  this  House  would  be,  that  Mr 
Punres  be  aasoilzied  fhnn  the  condusion  raised  by  this  interiocu- 
tor,  and  the  interiocutor  be  recalled. 

Lord  Chancellor. — ^Mv  Lords,  I  am  of  the  same  opinion  that 
has  been  enressed  so  fully  and  so  ably  by  my  noble  and  learned 
frimda  in  tnis  case.  It  is  quite  unnecessary  for  me,  after  the 
detafled  naiiner  hi  which  they  have  adverted  to  the  particular 


fiicts  of  the  case,  to  go  over  the  same  ground.  Therefore,  I  will 
state,  in  a  very  few  words,  the  priudple  upon  which  I  think 
this  question  should  be  decided ;  and  in  fact  it  is  nothing  more 
than  a  repetition  of  what  has  been  stated  by  my  two  noble  and 
learned  firiends.  It  is  quite  clear  that  the  summons  must  state 
a  suffident  cause  of  action.  When  an  action  is  brought  against 
a  solidtor,  he  is  liable  merely  in  cases  where  he  1ms  shewn  a 
want  of  reasonable  skill,  or  where  he  has  been  guilty  of  gross 
negligence.  The  summons  therefore,  I  apprehend,  must  state 
either  a  case  of  want  of  reasonable  skill,  or  a  case  of  gross  neg- 
ligence, or  a  case  of  breach  of  duty.  Now  it  is  quite  dear,  in 
this  case,  that  upon  the  summons  there  is  no  podtive  statement 
of  any  want  of  reasonable  skill,  or  any  express  statement  of 
negligence ;  and  I  am  of  opinion  that,  upon  the  other  facts  stated 
in  this  summons,  there  is  nothing  equivalent  to  this  averment. 
It  follows,  therefore,  that  the  sunmions  in  this  respect  is  defec- 
tive, and  I  think  that  the  interlocutor  of  the  Court  below  oi^t 
to  be  reversed.  All  that  is  necessary  for  us  to  do  is,  to  say  that 
the  parties  were  allowed  to  appeal  from  the  interlocutor,  and  in 
consequence  of  that,  the  appeal  has  been  heard,  and  we  reverse 
the  interlocutor,  setting  up  the  interlocutor  of  the  Lm^  Ordi- 
nary. 

Lord  Adoooate.— The  Lord  Ordinary  decided  it,  and  ga^e 
costs. 

Lord  Ckaneelior. — Of  course,  if  we  set  up  the  interlocutor 
of  the  Lord  Ordinary  you  will  be  entitled  to  the  whole  ettbci  of 
that.    That  includes  the  costs. 

Lord  AdoooaU, — ^The  Lord  Ordinary  gave  the  costs,  but  diat 
does  not  indude  the  subsequent  costs.  There  are  intermediate 
costs. 

Lord  Chancellor, — We  cannot  give  those  costs. 

Mr  Kelhf, — Tour  Lordships  n^rdy  reverse  the  interlocutor. 

Lord  CiauKeUor.-^Ye*. 

Interlocutor  reversed. 

Second  Division. — Lord  JeffVey,  Ordintay. — Spottiswoode  and 
Robertson,  AfpeUanC$  Solicitors, — ^Alexander  Dobie,  lUtponden^i 
5t>fiaror.— [W.H.D.] 


nth  March  ISi^. 

HousB  OP  Lords. — (WJa  J).) 

No.  151. — John  Hamiltox,  Appellant^  v.  James  Wat- 
son, Cashier  to  the  Glasgow  and  Ship  Bank  Com- 
pany, Glasgow,  Beq^mdenL 

Caution — Bank — Cash-Credit— Suspension — Held  (affirmuiff 
the  judgment  of  the  Court  of  Session)  that  a  charge  by  a  bank 
to  a  co-obligant  in  a  eaeh-credit  bond  wot  not  liable  to  suspeimonf 
on  the  grounds,  (1.)  that  the  bank  did  not  disclose  to  him,  befor§ 
signing  the  bond,  the  fact  that  the  party  in  whose  favour  the 
credit  had  been  obtained  stood  indebted  to  them,  wnaet  a  prior 
bond,  in  a  sum  similar  in  amount  to  the  extent  of  the  second  bond 
for  the  oashrcredit;  and,  (3.)  that  the  bank,  on  obtaimng  a  drmft 
on  the  new  cash-crettit  by  the  party  entitled  to  operate  tgxm  it,  ap^ 
plied  it  inpayment  of  the  debt  due  on  the  prior  credit,  which,  it 
was  alleged,  was  contrary  to  the  intention  of  parties  and  die  tia- 
ture  of  the  credit,  which  ought  to  have  been  tgaplied  in  the  proper 
business  transactions  of  the  party. 

See  ante,  voL  xv.  p.  104. 

In  1835,  Peter  Elles,  merchant,  Glasgow,  obtained 
a  cash-credit  for  £750  from  the  Ship  Bajik,  Glasgow, 
carrying  on  business  under  the  firm  of  Carrick,  Brown 
and  Company,  on  granting  a  bond  to  the  bank,  jointly 
and  severally  with  David  Anderson,  Alexander  Dewar, 
and  the  Rev.  James  Elles.  In  March  1835,  the  credit 
was  exhausted  by  Peter  EUes,  and  in  December  1835» 
on  the  death  of  Dewar,  one  of  the  obligants,  Carricki 
Brown  and  Company  wrote  to  EUes  requesting  him  to 
pay  up  the  bond  or  get  additional  security.  This  was 
not  done;  and,  in  March  1886,  Carrick,  Brown  and 
Company  again  wrote  to  EUes,  encloi^ng  a  statement 
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of  hia  cash' ace 01  mt-,  bringing  out  a  balance  against  him, 
including  interest^  of  £780,  In  July  1836,  a  junction 
y>B&  formed  bctweon  ihe  Ship  B^mk  and  the  Gljisgow 
Bank,  and  it  was  part  of  tlie  arrangement  that  the  two 
concerns  should  caiTy  on  their  business  for  some  Ume  in 
separate  establishments,  and  that  the  debla  due  to  Car- 
rick,  Brown  and  Company  should  be  made  over  to  tbc 
new  com|mny  as  so  much  cash,  but  under  the  qualifica- 
tion that  the  new  company  should  be  entitled  to  ex- 
ercise an  option,  in  each  particular  case,  of  accepting 
or  declining  the  transfer  ;  and,  in  the  event  of  the  trans- 
fer being  declined,  that  the  debts  should  renrain  the 
property  of  Can-ick,  Brown  and  Com  pan  y^  who,  after 
a  certain  time,  should  make  good  the  amount  to  the 
new  concern  in  cash. 

Under  this  arrangement  the  debt  due  under  Pct^r 
Ellcs's  bond  was  declined  by  the  new  banking  com- 
pany, but  not,  as  alleged  by  tliem,  fi-om  any  doubt  of  the 
solvency  of  the  obligant^,  but  from  the  transfer  being 
attended  wiLh  no  banking  advantage  to  the  new  com- 
pany. 

In  August  1836,  being  shortly  after  the  junction, 
Carrick,  Brown  and  Company  wrote  to  EUes,  informing 
him,  that  in  consequenee  of  joining  in  business  with  tlie 
Glasgow  Bank,  it  had  become  necessary  to  have  a  set- 
tlement of  the  outstanding  obhgations  of  the  Ship  Bank, 
and  intimated  to  him  accordingly  that  he  must  pay  up 
his  debt  on  the  caiih-credit  of  1835  by  Ist  Seplember 
following,  EUea,  !iowever,  only  oifered  a  new  bond, 
with  hia  brother  as  an  additionid  security*  This  was  de- 
clined ;  but  the  bank,  finding  it  impossible  to  recover, 
agreed  to  take  the  brother  as  a  security;  but  on  a 
bond  being  sent  to  him  for  signature  he  declined.  Af^er 
some  further  cQiTesi>ondcnce,  the  bank  then  agreed  to 
give  a  new  caj^h-credit  for  £750,  upon  the  security  of 
the  surviving  obliganls  to  the  first  cash-eredit,  vi^.,  the 
Rev,  Mr  EUcs  and  David  Anderson,  with  the  addition 
of  the  respondent,  who  was  proposed  by  Peter  EUes* 

This  bond  was  granted  in  October  1837  in  favour  of 
the  new  banking  company,  called  the  Ghisgow  and  Ship 
Bank  Conqmny,  and  was  in  the  usual  terms. 

Seven  days  after  the  date  of  the  bond,  Peter  ElleSj 
in  name  of  his  firm,  signed  a  draft  for  £750  on  the  cash- 
credit,  and  lianded  the  same  to  the  teller  of  the  bank, 
who  J  without  paying  any  money  on  it  to  EUes,  applied 
it,  by  an  entry  in  the  books  of  the  bank,  to  wipe  off 
the  previous  debt,  due  by  EUes  to  the  firm  of  Carrick, 
Brown  and  Company*  A  balance  still  due  on  the  old 
account  was  at  the  same  time  paid  by  Elles  in  cash. 

Some  operations  afterwards  took  place  on  the  new 
eash-Jiccount,  which  reduced  the  balance  against  Elles, 
in  July  1838,  to  £350  j  but,  in  October  1840,  Elles 
having  died  in  iuBoIvcnt  cii'cumstnnees,  and  tlie  whole 
sum  in  the  bond,  witli  some  interest  on  it,  amounting  I 
to  £818  being  drawn  otit,  a  charge  was  given  by  the 
bank  to  the  appellant  for  payment  of  the  half  of  this 
sum,  the  other  half  having  been  paid  by  the  co-oblignnt 
Mr  Anderson. 

A  note  of  suspension  was  pi'cseiited  by  the  appeUant 
on  the  following  grounds : — 

As  Elles  was  largely  indebted  to  tlie  hank  under  a  for- 
mer cash*acrount,  and  ha<l  Iwcn  repc^atedly  called  upon 
tiimakc  payment  without  effect,  the  cliargerswerebonnd 
to  have  disclosed  to  tlie  obligants  in  the  second  caslt- 


credit,  before  they  signed  it,  thefacttliat  Elles  hail  bees 

repeatedly  called  upon  to  pay  up  Ids  prior  debt,  and  ik) 
that  U'ms  brother  had  refused  lo  liccome  security  hr  Im^ 
aud  that  the  consequence  of  their  failure  lu  thisrespiel 
was  to  liberale  the  respondent  fi*om  his  ohligatiotu  Bj 
the  terms  of  the  bond,  (he  comphuner  and  the  tvto  ob- 
ligants ofdy  became  liound  for  prospective  adrtm£«iio 
be  made  to  Elles,  or  Elles,  Hutcheson  and  Comfni^, 
and  not  for  any  debt  or  cash-account  previously  tm- 
tnicted ;  and  tis  the  balance  claimed  by  the  dbxi^ 
had  arisen  entirely  from  Applying  the  new  credit  lo« 
wards  payment  of  tJie  old  ca^i-account^  they  wefc  m 
entitled  to  recover  any  part  of  it-  At  all  cvfala.  u 
the  com  plainer  was  induced  to  sign  the  head  us  tibt 
belief  tJiat  Peter  EUes  was  not  indebted  to  the  lank, 
and  that  the  cash -credit  w£l3  intended  to  be  &|fliej 
in  b  LI  sin  ess  transactions,  by  advances  to  enable  liim  to 
pro:^ecute  his  tnule  as  a  merchant,  the  chargcR  ww 
bound  to  acquaint  the  com  plainer  with  the  natnit  d 
their  chum  a^unst  Elles,  and  the  true  purpi«  far 
wlvich  the  credit  was  intended  to  be  applied :  Ihit  kr* 
ing  failed  to  do  so,  and  as  it  ap]ieared  that  ibe  n^oiief 
was  not  applied  in  the  way  of  his  busine^  at  ill,M 
merely  to  wipe  of  a  prior  debt,  the  bank  had  m  K- 
course  against  the  appellant.  Moreover,  the  h}imm 
of  the  Ship  Ikmk  having  been  merged  in  the  new  cm* 
cern,  who  acquired  their  debts,  and  all  tlic  c«m*- 
pondence  and  negotiations  fis  to  tlie  se  I  lie  meat  of  ik 
old  account,  imd  the  granting  of  the  oew  credit  hmaf 
been  conducted  by  Mi*  Rowand  and  others  acdng  # 
behalf  of  the  new  company,  as  well  as  tlie  old,  Ae 
chargers  were  bound  by  their  proceedings^  wbctbiTik 
old  account  was  transferred  to,  or  acquired  by,  tbc  net 
concera  or  not. 

The  respondent  |?/e<i^«/ — That  as  Klles  had  dnrt» 
out  the  full  amount  of  tlie  cjish-credit  in  which  theip* 
jiellant  stood  as  a  co-obligant,  he  was  bound  in  ikl 
chtiracter  to  repay  the  bank.  Tlie  plea  staled  m  i^ 
fence  against  the  eh  urge,  with  regard  to  the  apphcalkl 
of  the  money  atler  it  was  drawn  by  Ellc«i  IlytcLetOQ 
aud  Company,  was  irrelevant  and  insufficient,  iaflHnod 
as  such  application,  whatever  it  might  be,  would  Mi 
affect  the  liability  of  the  appellant,  who  wais  i  W* 
obligant,  for  the  sums  actually  drawn  under  the  vn^ 
credit* 

The  Lord  Ordinary,  on  Ist  March  lBi2y  repdW 
the  reasons  of  suspension,  and  found  the  charge  onWy 
proceeded  J  and  on  a  reclaiming  note  for  the  appelkB^ 
the  Court  (8  th  December  1842)  unanimQustyadJ^Tirii 

The  suspender  then  brought  the  present  app€«l 

Lord  Chaticelhr. — My  Lonls*  I  haTe  olrcadj  statfd^  tjutin^lki 
nr:^unicnt,thAt  1  coiiBidcFGd  that  therowas  no  sufflderiliven^i*^ 
and  I  have  eta  ted  the  fiubsimiee  of  th<^  opuiloa  vlucb  I  flf" 
taiacd  upon  tluj  point,  Ih&t  t!ic  meFo  dreunittaace  of  tlM  jMciaii^ 
Buppoiing  that  the  money  wm  iatended  to  be  ii|)pli9d  todj 
purpose^  and  that  it  was  t^vidently  int«ad«d  to  be  to  tm/m 
does  not  Appear  to  me  tu  vitiate  im  XxKMwms^sm  m%  iH  Ifti^ 
was  n  stipulation  Chut  it  was  to  be  io  ipplie^  aad  them  rm 
the  cot)diiionj!t  u[vjn  wtucli  thc^  aumey  was  adTmeed.  it  w^ 
havo  alfeekxt  the  tmnflaciioti.  But  in  ordur  to  miw  ituit  qo^ 
tjon  tliorc'  ahoukl  luive  been  on  avonnout  uiwn  the  nctxd  iW 
Bueh  nn  ligrevnicnt  had  beun  cntcsred  into ;  and,  in  Mm  ^^^UJ* 
of  any  snvh  averment,  I  thin  It  the  partkt  arc  not  m  ft  "^***^ 
lo  rest  tUt4r  case  upon  inirh  an  agrectaeot^  and  thenJbre  1  »fc* 
the  judjjmcTit  otij^lit  to  bt"  nuslJitned,  ^-^  ^ 

Lofti  Brt^itqlttm.—'MyJjonitt  X  tatmf  tbcvqunraMiyoB  i  >*^ J 
hatcnem  4teniiued'^^>#^l^%»aN£r^^^    It* 
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neither  averred  nor  snppoeed  to  be  arerred,  nor  put  so^  and  the 
party,  the  real  creditor,  the  bank,  in  these  drcumstanoes,  waa 
not  bound  to  Toluntecr  a  discloflure  of  any  transaction  thai 
passed  between  him  and  the  other  party. 

Lord  Campbell — My  Lords,  I  am  of  the  same  opinion.  Your 
Lord^ips  must  particularly  notice  what  the  nature  of  the  con- 
tract is.  It  is  a  suretyship  upon  a  cash-account  Now,  tho 
question  is,  what,  upon  entering  into  such  a  contract,  ought  to 
be  disclosed?  and  I  will  Tenture  to  say,  if  your  Lordships  were 
to  adopt  the  principles  laid  down  and  contended  for  by  Mr  An- 
derson at  the  bar  here,  that  you  would  entirely  knock  up  those 
transactious  in  Scotland  of  giving  security  upon  a  cash-account, 
because  no  bank  would  rest  satisfied  that  they  bad  a  security 
for  the  advances  they  made,  i(  as  it  is  contended,  it  is  essentially 
neceMary  that  every  thing  should  be  disclosed  by  the  creditor 
that  is  material  for  the  surety  to  know.  Then  it  would  be  in- 
dispensably necessary  for  the  bank,  to  whom  tho  security  is  to 
be  given,  to  state  how  the  account  has  been  kept — whether  the 
debtor  was  in  the  habit  of  overdrawing — whether  he  was  punc- 
tual in  his  dealings — whether  he  peribrmed  his  promises  in  an 
honourable  manner — and  all  these  things  are  extremely  material 
for  the  surety  to  know.  But  unless  questions  be  particukurly 
put  by  the  surety  to  gain  this  information,  1  hold  that  it  is  quite 
unnecessary  for  the  creditor,  to  whom  the  suretyship  is  to  be 
iriven,  to  make  any  such  disclosure.  And  I  should  think  that 
this  might  be  considered  as  the  criterion  whether  the  disclosure 
ought  to  be  made  voluntarily,  namely,  whether  there  is  any 
thing  that  might  not  naturally  be  expected  to  take  place  between 
the  parties  who  are  concerned  in  the  transaction,  that  is,  whe- 
ther there  be  a  contract  between  the  debtor  and  the  creditor  to 
the  effect  that  his  position  shall  be  different  from  that  which  the 
surety  might  naturally  expect.  And  if  so,  the  surety  is  to  see 
whether  that  is  disclosed  to  him.  But  if  there  be  nothing  which 
might  not  naturally  take  place  between  these  parties,  then  if 
tho  surety  would  guard  against  particular  perils,  he  must  put 
the  question,  and  he  must  gain  the  information  which  he  re- 
quires. Now,  in  this  case,  assuming  that  it  had  been  the  con- 
tract contended  for,  and  that  had  been  concealed,  that  would 
have  vitiated  the  suretyship,  there  is  no  proof  that  there  was 
any  such  contract,  and  there  is  no  allegation  that  there  was  any 
such  contract.  Therefore  there  is  neither  allegation  nor  proof ; 
and  what  does  it  rest  upon  ?  It  rests  merely  upon  this — that  at 
most  there  was  a  concealment  by  the  bank  of  the  former  debt, 
and  of  their  expectation  that  if  this  new  surety  was  given,  it 
was  probable  that  the  debt  would  be  paid  off.  It  rests  merely 
upon  non-disclosure  or  concealment.  And  if  you  were  to  say 
that  such  a  concealment  would  vitiate  the  suretyship  given  on 
tliat  account,  vour  Lordships  would  utterly  destroy  that  most 
beneficial  mode  of  dealing  with  accounts  in  Scotland. 

Lord  Brougham, — I  am  not  at  all  clear  (though  it  is  quite  im- 
material,^ that  the  surety  would  have  acted  dinerently  if  he  had 
known  or  it.    That  has  been  taken  for  granted  all  the  while. 

Judgment  affirmed  with  costs. 

Second  Division. — ^Lord  Cockbum,  Ordinary, — Deans,  Dun- 
lop  and  Hope,  AppeUanfs  SolicUor»,--Qr9hun,ef  Moncreiff  and 
Weems,  lUspamUnfs  /Sbfiotors.— [W.HJD.  | 


17th  April  1845. 

HousB  of  LoBDS.— (W.H.D.) 

Iso.  152. — Captain  J.  Ma^cintosh  and  David  Wight, 
W.S.,  his  Factor,  Commisaioner  and  Attorney,  Ap- 
pelkmts,  V.  Mrs  Jake  Gobdon  or  Magiktosh,  Respon- 
dent, 

provision  to  Children— Parent  and  Child— Liferent  and  Fee — 
A  father y  in  contemplaUon  of  the  marriage  of  his  natural  deatghter^ 
bound  himaelfj  for  love  and  favour,  to  make  payment  to  her  of  a 
gum  of  mon^,  and  that  to  her  in  liferent  durvM  all  the  dcufs  of 
her  lifetime,  eecluding  the  jus  mariti  of  her  intenaed  husbcmOf  and 
to  the  children  of  the  marriage  in  fee  ;  and  failing  children  of  the 
marriage,  to  the  husband  in  fee  i  and  under  the  further  condition 
that  if  the  bond  of  provision  should  be  paid  up  }jy  him^  the  sum  in 
the  wnd  should  be  reinvested  on  good  security,  taken  in  the  same 
terms  as  expressed  in  the  bond  of  provision — Held  (affirming  the 
jndgp^nt  of  the  Court  of  Session")  that  the  wife  was  far  m  the 
provision,  tmd  entitled,  on  the  death  of  the  husband,  and  of  the 


children  of  the  marriage  {one  of  whom  survived  the  husband)  to  be 
preferred  to  the  sum  in  the  bond. 

See  ante,  vol.  xiv  p.  73. 

In  1825,  Alexander  Duke  of  Gordon,  "  in  contem- 
plation of  an  intended  marriage"  between  Jane  Gordon, 
his  natural  daughter,  and  Lachlan  Macintosh,  executed 
a  bond  of  provision,  in  which,  "  for  the  love,  favour 
and  affection"  which  he  had  to  the  said  Jane  Gordon, 
he  bound  himself,  his  heirs  and  successors,  to  make 
payment  to  her, 

**  at  the  first  term  of  Whitsunday  or  Martinmas  after  the  said 
intended  marriage,  of  the  sum  of  £5000  sterling,  and  that  to 
the  said  Jane  Gordon  in  liferent,  during  all  the  days  of  her 
lifetime,  secluding  the  jtts  mariti  of  the  said  Tiachlan  Macintosh, 
her  intended  husband,  and  to  the  children  to  be  procreated  of 
the  said  intended  marriage  in  foe,  and  that  in  such  proportions 
as  the  said  Jane  Gordon  and  Lachlan  Macintosh  shall  appoint 
by  any  writing  under  their  hands,  and  fiiiling  thereof,  to  the 
said  children  equally  among  them,  share  and  share  alike,  or 
failing  issue  of  the  said  intended  marriage,  then  to  the  said 
LachUm  Macintosh  in  fee." 

The  Duke  of  Gordon  fiEirther  bound  himself  and  his 
foresaids 

«to  make  payment  to  the  said  Jane  Gordon,  during  all  the 
days  of  her  lirotime,  secluding  the  jus  mariti  of  the  said  Ladi- 
Ian  Macintosh,  of  a  free  liferent  annuity  of  £300 :"  ^  Declaring 
that  the  said  annuity,  and  also  the  interest  of  the  foresaid 
sum  of  £5000  sterling,  shall  be  payaUe  upon  the  receipt  of 
the  said  Jane  Gordon  alone,  during  her  lifatime ;  and  declar- 
ing also,  that  in  case  I,  the  said  Duke,  or  my  foresaids,  shall 
incline  to  pay  up  the  foresaid  sum  of  £5000,  we  shall  be  en- 
titled to  do  so  at  any  term  of  Whitsunday  or  Martinmas,  on 
giving  six  months'  notice  to  that  effect :  and  in  that  event  the 
foresaid  sum  of  £5000  shall  be  again  lent  out  and  reinvested 
on  good  and  sufficient  security,  at  the  sight  and  to  the  satis- 
faction of  the  Most  Noble  George  Marquis  of  Huntly,  Adam 
Gordon,  Esq.  of  Newton,  and  Captain  John  Anderson  of 
Candacraig,  or  the  survivors  or  survivor  of  them — ^the  security 
to  be  Uiken  in  the  same  terms  as  are  above  expressed :  And  in 
order  to  secure  the  rdnvestment  of  the  foresaid  sum  of  £5000 
as  aforesaid,  it  is  hereby  declared  to  be  necessary  that  the  dis- 
chai^  to  me  or  my  foresaids  shall  be  granted  with  the  consent 
of  the  said  George  Marquis  of  Huntly,  Adam  Gordon  and 
Captain  Jolm  Anderson,  or  the  survivors  or  survivor  of  them, 
as  trustees  for  the  purpose  of  carrying  the  said  reinvestment 
into  effect :  And  I  hereby  revoke  and  recal  all  bonds  of  provi- 
sion granted  by  me  at  any  time  of  my  life,  to  and  in  uivour 
of  the  said  Jane  Gordon,  my  daughter." 

Afler  the  Duke  of  Gordon's  death,  in  1829,  the 
£5000  having  been  paid  up  by  his  trustees,  was  i*elent 
to  Mr  Fraser  of  Lovat,  now  Lord  Lovat,  on  a  redeem- 
able bond  of  annuity,  made  payable  to  Captain  Ander- 
son, and  Mr  Hackney  Kerr,  as  trustees  for  Mr  and  Mrs 
Macintosh  and  their  children.  Two  children  were  bom 
of  the  marriage  of  Mr  and  Mrs  Macintosh,  but  one 
only,  a  son,  survived  the  &ther,  who  died  intestate  in 
1832.  Mr  W.  Paul  was  then  appointed  factor  loco 
tutoris  to  the  son,  who  was  secretly  removed  by  his 
mother  to  Boulogne  in  France,  where  he  died,  in  1839, 
in  pupillarity,  while  measures  were  in  progress  to  en- 
force his  return  to  this  country,  in  obedience  to  the 
authority  of  the  Court.  Mean  time  the  trustees,  Cap- 
tain Anderson  and  Mr  Hackney  Kerr,  having  died,  Mr 
Graham  W.S.,  was  appointed  judicial  factor  ad  imUrimj 
and  brought  the  present  process  of  multiplepoinding, 
for  having  it  determined  to  whom  the  fee  of  the  £5000 
and  relative  securities  belonged. 

It  was  claimed  by  (1 .)  Mrs  Macintosh  ;  and  (2.)  by 
Captain  Macintosh,  as  only  surviving  brother,  and  so 
the  next  of  kin  of  her  deccase^if 


For  the  grounds  cm  which  theae  conflicting  ckims  were 
miiintai»€;d  see  ante,  vol.  xiv.  p.  75* 

The  Lord  Ordiniiry,  bj  an  interlocutor  on  4th  No- 
vember 1841,  preferred  Mt^  JVIacintosh  to  the  fund  m 
matim ;  and,  on  a  rechiiniiug  nout  by  Captain  Maein- 
toah*  the  First  Division,  on  Sth  December  1841,  ad- 
hered. The  present  appeal  was  then  brought  by  Cap- 
tain Blacintaalu 

Lcn-d  Cmimb6lL~'nu&  cme  tuma  entirely  on  the  constmction 
ot  A  bond,  dat^  27th  Jnly  1825,  wliifli  wa*  exci-uu^l  by  Alex- 
Mnier  Duke  of  Gordon  on  the  mamns^  of  hla  namralduuKhier; 
and  the  question  ie,  whether,  in  theevt^nta  which  liave  hapi>ened, 
of  there  boing  one  cliil*!  of  the  marriage,  md  the  huitband  and  the 
child  predeceasing  the  wife,  she  i»  entitled  to  the  absolute  in- 
tefe&t_m  the  mm  of  £5U00  mentioned  En  tbohond,  or,  snbjeet  to 
her  Ufereni,  the  money  ought  to  go  to  the  reprvsentjitives  of  the 

S?fi?"r^^®^'°  *"***^  ^^^^  ^^  ^  repreeenttng  the  child. 
If  thw  had  been  an  Engiish  ijiitrument,  coming  b<>lbre  an  Eng- 
Iwh  Court,  the  cjiae  would  haire  admitted  of  no  douht,     Uml 
nnquuftionably  the  wife  would  have  t^ken  only  li  life  interest 
in  the  £5000,  and  it  would  have  Tested  in  the  child  or  ebildnjn 
of  the  marriage  .is  thej  came  into  esse^  subject  to  the  power  of 
appointment  given  to  the  huabaiid  and  wife;  and  tf  there  Ua<l 
been  no  ehlld,  then  it  would  bnve  gone  to  the  Imuband.     I  n)^»t 
aay,  my  Lord^  ilj^t  if  this  had  been  a  mere  qtti>stion  of  tbc  inten- 
tion of  the  settler,  to  be  mt  at  from  the  language  he  employe 
taken  in  its  natural  and  uj*nnl  aense,  I  shonld  come  to  the  same 
conclusion.     He  appears  to  me  elearly  to  have  raeiiut  to  make 
A  provision  for  theehildreiiof  the  inarriago,  and  for  thehnabimd, 
If  there  should  be  no  cUililren,  indepenJently  of  the  acts  of  the 
wife.     He  gives  the  money  to  her  ''  during  all  the  days  of  her 
Metirae,  and  to  the  children  to  be  procrt^ated  of  the  nmrriage  in 
fee,  in  imcli  proportions  as  the  husband  and  wife  should  appoint  { 
and  failing  issue  of  the  marriage,  to  the  husband  in  t^xr    Now, 
the  only  footing  on  whitjh  it  is  contended  tliat  she  m  now  en- 
titled to  the  absolute  interest  in  jlie  money  is,  that  she  took  tho 
fee  m  it  under  the  bond,  with  power  at  any  time  for  onerons 
cause,  living  ehildren  of  the  miirriage,  anrJ  living  the  husliand, 
to  have  abenated  the  wliole  of  it.    But  tho  wonis  employed 
naturally  import  that  she  should  merely  take  a  life  interest ;  and 
the  meaning  is  strengthened  by  the  directions  as  to  the  manner 
m  which  the  money  ia  to  be  seenred  and  the  interest  is  to  be  paid. 
But  we  ap  Jjonnrf  lo  construe  tlie  Scotch  bond  aecording  to  tho 
rnles  of  the  law  of  Scotland  ;  and  there  turns  out  to  he  a  rale  in 
that  law,  often  recognized,  that  if  there  be  a  sum  of  money  given 
to  a  parent  in  lifenint,  and  to  children  luisdturt  in  fee^  tlie 
parent  ukea  a  foe  in  the  money,  with  a  power  of  alienation 
tor  onerona  cause,  unless  the  word  niknarl^,  or  some  word  of 
equal  force,  be  a<lile<l  to  the  clause  desL-ribing  the  life  interest  <if 
the  pni^nt.    I  have  examined  the  cause  of  Newlands,  fuid  the 
other  cauBcs  cited  at  the  bar,  (which  it  is  nnnc^vasary  to  enu- 
merate,) and  I  thhik  they  fully  establish  tills  rule,     I  am  not  nt 
liberty  to  inquire  into  the  reasonableiie=i8  of  it,  or  how  fiu"  etriet 
feudal  pnueiples  by  wludi  the  dis|)oaition  of  real  property  haa 
been  re^ilat4.-d  ought  to  have  been  applied  to  the  settlement  of 
a  sum  of  money  as  a  provision  for  a  family  on  marriage.    The 
decisions  of  tlie  Scotch  Courts  make  no  disiinciion  between 
Land  and  money  in  this  re«i>ect,  aud  with  regard  to  mnney,  tn.^at 
BUch  a  disposiiion  to  the  parent  in  liferent,  and  to  tl^e  children 
miscttiiri  ui  fee,  without  the  wonl  aUenur!^^  a*  in  effect  a  simple 
destination,  which  mtij  be  deicated  hy  the  parent,  who  is  eonei- 
dered  the  fiar.    If  the  word  «  rilknad^"'  b  added,  that  is  tanta- 
mount to  fencing  clauses  in  a  deed  of  entail,  and  prevents  aliena- 
tion, thou^^i  Btill  the  pan^nt  would  be  tho  flar.    I  cannot  saj 
that  the  word  ''  allenarly"  more  clearly  expresses  the  intention 
Of  the  iettier,  who,  when  be  gives  a  lite  irvlerest  to  tho  parent, 
^d  the  fee  to  the  children,  can  hardly  intend  that  the  parent 
should  take  tlie  ft^;.    But  I  eonaider  that  we  iire  boimd  by  the 
long  and  uniform  current  of  authorities,  and  that  these  interln- 
cutors,  which  have  Wen  imaniniously  pronounced  hy  the  Judgei 
l>elow  ought  to  lie  affirmcvl  with  costs, 

Urd  Brfjxi<jham.—My  Lonls,  I  concur  with  my  nohle  and 
learneil  friend  who  has  just  addressed  the  House.  Originally 
1  did  entertain  considerable  doubt  upm  tins  (^se^  k^yiusc  1 
could  not  hdp  feeling,  that  if  this  question  hofl  arisen  herether© 
would  liave  been  no  doubt  about  it;  but  when  I  cnme  to  look 
into  the  authontics,  and  the  tcact-iniicrs,  down  to  the  veiy  Ute^tt 


ponod,  (and  no  one  text  writer  bos  ttatxid  moj^dMririlteafc 

cmle^than  Mr  Bell,  in  hia  veiy  exceUent  work,  Ini  AliHfttsi 

the  Pnnciples  of  Scotch  Law,  secticma  1713  and  ISl3,j-fo«kii| 

to  those  authorities^  and  to  the  decided  cases,  the  lair  ofS^SS 

ftppeart  to  be  very  dear,  particularly  in  that  vm  mmm 

of  Lieutenant  John  Newlands,  which  seems  to  have  Man&  lb 

▼ery  verge  of  the  law  in  this  respect  so  ^  u  tw^  thtm. 

mons  of  the  Judges,  and  of  Lord  ChanceUor  JUwighbiinMriU 

this  House  \  for  that  ca^e  would  have  almost  ctrried  tV^U 

m  the  parent,  benefieiol  to  his  own  interest,  notwithitsa^ 

the  word  **  allenariy ;"  it  waj  within  an  ace  of  going  to  ^e» 

rent  in  that  case,  although  the  word  **  allenariy'*  exittdinik 

inat rumen t.    How  then  can  it  be  contended  without  **«lkBMlf 

it  would  not  have  gone  to  him?  The  principle  Menu  to  ^M 

been  taken  from  tbe  feudal  law  treating  money  as  «  1^ 

naatter,  which  was  tbe  tendency  of  aU  the  old  law  in  ismjtsmm 

of  Europe  at  one  particular  time.     You  find  it  in  th«  fM 

law  ;  you  find  it  in  the  CJerman  law ;  you  find  it  less  polMpi 

the  Dutch  law^they  being  a  more  roercantOe  commoidtTpi^ 

bably^iod  yon  find  it  i^  the  kw  of  die  Italian  statiik   Ifaii 

had  occasion  to  look  for  other  puri!oae«  into  the  fm^  mlM 

of  jurisprudence,  and  I  find  that  for  a  long  period  of  liin^ite 

two  centuries  or  more,  there  was  a  genenil  tendency  toMA 

every  thing— they  feudalized  all  tlie  great  officervof  ^oinl» 

—they  feutlaJizetl  employmento  in  private  maaoti—tbnlt 

dah^Hl  grants  of  every  kind— rights  of  fishing  sari  so  flmh,^ 

nghts  ot  eh  use,  and  in  tlie  some  way  they  feudaUccd  mm, 

and   they  feudalized  personal   chatties— and  acosi^ia^lto 

Scotch  law,  not  less  feudal  than  the  rest,  but  pariumcvSMHi 

feudal  than  that  of  any  other  system,  had  a  tenancy  loiri» 

dtiee  feudal  principles  into  the  disposition  and  dealing  witbM- 

ionol  chatties.   Thence  is  the  origin  of  this.  It  is  the  boUiwk 

abhorrence  the  doctrine  of  the  possibility  of  the  fba  bng  » 

mdnhmt,  of  which  we  have  very  frequent  tracet  hi  trar  olil  Ml 

law  with  respect  to  chatties  and  real  property.    IthdSibi 

money  could  not  be  otherwise  granted  tbati  accoFdisff  lo  IIa 

general  feudal  rules  ;  and  therefore,  in  thecadeoramntafMiif 

of  money,  or  a  chattel  interest  to  A  in  liferent,  and  to  Bin  4^ 

(without  taxing  words,  without  thf  word  **  ^Ji^mrff)  or  m 

words  "  to  A  and  B  in  conjunct  liferent"  (a  r&y  commm  u^ 

"  and  to  their  children  nascihtri'm  fee,'*  or  in  ftny  otber  w^vgiis 

to  unborn  issue  in  remainder,  as  wo  should  call  ft,  alter dieial^ 

for  life  to  the  children  nnncittiri  in  the  cose  of  a  simdegmi^ 

money,  or  of  a  chattel  interest,  the  rule  wa«,  that  Ittt  ibei» 

first  granted  to  the  parties  iu  etse,  unless  there  were  wmk  • 

tie  up  the  interest  given  to  the  parties  la  ««s«  to  a  mat  Wth' 

terest.    Now,  tlmt  word  "  allenariy"  ia  a  mor«  latemnind  »^ 

word,  and  that  word  is  sufficient  to  restrict  the  tutei^t  tn  i  ft 

interest,  unless  other  words  are  to  tic  found  in  iht  instninsi 

wliich  will  imptyich  and  dimiMi  the  effect  of  thai  wonl    Ifllte 

case  there  may  not   be   a  life   interest   merely,   if  th<^  wi 

''imnatt^''  be  defeated  in  its  operation  by  those  other  mfk 

Hut  if  that  word  exiat,  and  be  undefeated  by  other  vi^nUiaAt 

instrument  ahewing  the  Intention,  then  it  will  restrict  tho  w 

terest  of  the  parent,  the  first  taker,  to  a  life  >nff*n.-t,  sfwfif? 

serve  the  fee  to  the  childnni  naacituri—to  tJ:  i^<st 

Now,  the  cose  of  John  Newlands  shews  how  sir  jjJi 

is.    That  case  was  argue*!  bi-fore  the  whole  Lm..u,  ..,.04  m 

tho  mi>st  solemn  form,  and  there  seems  to  have  beeniTi^ 

great  dispossition  on  the  part  of  several  of  the  Jujkeit,  «^ 

stunting,  however,  the  minority  of  the  whole,  even  in  the 

ease  with  the  word  '' alknttrlif'*  in  tlie  will  of  tbe  t«it»t»»,  » 

give  a  beneficial  intert^at  to  the  parent^  and  to  defeat  tb^ifr 

terest  tw  remainfJer  expectant,  upon  the  t^atuiiiatioa  4  to 

Ufe  interest;  and  tho  Lor^l  Chancellor,  Loni  Lo^phlnrtf^ 

leaneil  towards  that  opinion,  so  strongly  imbued  wu  bl  «<k 

the  principle.     Neverthele^ss,  the  decision  was,  tliat  tht  ^ 

^'aikmirlif   wm  sufBcient  there,  and  was  not  dieted  ia  H 

opt^mtion  and  eflTect  by  other  word*— that  11  wmi  foflltel  • 

convey  to  the  children  the  beneficial  interest,  ooil  to  the  liMtf 

a  hfe  inti^rest  only.     However,  it  is  to  be  r@tQ«Tki4  uS^ 

theae  cases  then*  is  still  a  fee  given  to  the  pnreiM  fstmiJm^ 

borrenco  of  the  possibility  of  the  fee  b^iing  ia  )iii&J)iM«1nilllk 

only  a  legal  fee,  he  being  a  trustee  for  the  tmhorti  l—i  ^ 

takes  what  is  tt*rmed  in  that  decision  a  fittuctary  fe«.    Kov,  W 

Lords,  in  this  case  then?  is  no  such  estpfession— tbcfe  b  iwfc^ 

to  limit  the  grant- there  is  no  such  word  as  ^itflnwrh*   t^ 

IS  notliing  to  get  rid  of  the  gram ;  and,  cottaanWIir  iMi  '^ 

notlilng  to  prevent  the  l«8^..pHDciphibaMEai^^  H 

these  rca^ODi,  howerer  imi^h'flii^ll^S^^^^iS^^ 


iwaiXi 
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whal  the  intenUon  was,)  I  endieljr  ame  in  opinion  with  my 
noble  and  learned  firiend.  1  cannot  iielp  here  adirertiug  to  wliat 
I  mast  say  in  my  view  is  of  the  greatest  authority  and  weight, 
the  renerable  authority  of  Lord  Corehouse  in  one  of  these  cases, 
Mein  ».  Taylor,  in  the  year  1827,  in  whidi  he  says,  in  a  note  to 
his  interiocntor,  to  which  the  Court  adhered,  *'  where  a  oonTey- 
ance  is  made  to  one  in  liferent,  and  his  children  unnamed  and 
vmbom  in  fee,  it  is  settled  law  that  the  fee  is  in  the  parent,  and 
thai  the  children  have  only  a  hope  of  succession,  to  prevent  the 
inlHngement  of  the  feudal  maxim  that  a  fee  cannot  be  in  pen- 
dejOe.  It  is  perhaps  to  be  r^pretted"  his  Lordship  says  (and  I 
«n  sure  I  entirely  join  in  that  regret,  and  from  what  my  noble 
and  learned  firiend  let  fall,  probably  he  johied  in  that  regret 
also,)  ^  that  the  point  was  so  settled,  because  the  plain  intention 
of  the  maker  is  a  consequence  often  sacrificed  to  a  mere  form 
of  ejcpression,  and  the  feudal  maxim  might  hare  been  saved  by 
sopposing  a  fiduciary  fee  in  the  parent,  as  is  done  when  the  life- 
rent is  restricted  by  the  word  *  alienor^  or  *  onh,* "  Now,  that 
would  have  got  rid  of  the  whole  difllculty,  and  tiiere  would  have 
been  no  fee  m  mtb^ua  any  more  than  there  is  when  the  word 
**  aOemarlf*  is  added,  fer  then  it  is  allowed  that  there  is  a  fee^ 
that  the  legal  estate,  a  fiduciary  fee  is  in  the  parent,  and  it  might 
jttst  as  well  have  been  so  settled.  "  Upon  this  point,  however," 
says  his  Lordship,  <*  it  is  too  Ute  to  go  back,  but  certainly  the 
principle  ought  not  to  be  extended  to  cases  which  have  not  yet 
been  brought  under  it"  That  is  quite  certain.  Now,  if  this 
hid  been  a  case  which  had  not  been  brought  under  it,  one  might 
have  had  some  gromid  for  doubt,  but  it  is  a  case  which  has  been 
brought  under  it,  and  it  fells  within  that  principle,  in  my  hi^mble 
c^iinion,  so  clearly  (and  we  cannot  get  rid  of  that  principle  of 
law,)  tJiat,  however  much  wo  may  regret  that  it  has  been  adc^t- 
ed,  it  is  too  late,  as  Lord  Corehouse  says,  to  go  back— it  feUs 
within  the  principle — ^it  is  too  kite  to  reconsider  it,  and  we  are 
hound  by  H.  I  therefore  agree  with  my  noble  and  learned 
firiend  that  we  have  no  course  to  take  but  to  affirm  the  judg- 
ment of  the  Court  below. 

Lord  CotUnham, — My  Lords,  it  is  a  matter  of  some  surprise, 
that  where  the  Courts  in  Scotland  have  professed  to  act  upon 
the  intention  of  the  author  of  the  instrument,  they  should  have 
prescribed  one  woid,  and  one  word  only,  by  which  the  party  is 
at  Uberty  to  express  that  intention ;  and  that,  even  where  the 
Coort  have  no  doubt  of  that  intention,  yet  if  that  particular 
word  be  omitted,  the  Court  have  not  the  means  of  carrying  into 
effect  the  intention  of  the  party.  That  is  the  professed  object 
in  general  of  Uie  Court ;  and  had  not  the  decisions  been  to  the 
contrary,  I  should  have  said  that  that  would  have  been  their 
duty.  Now,  in  this  case,  there  can  be  no  doubt  of  the  intention 
of  the  maker  of  the  instrument  It  is  clear  that  he  meant  that 
the  daughter  should  eqjoy  the  interest  of  the  property  for  her 
life,  and  that  her  childrcn  should  ex^oy  it  after  her  death.  But 
although  he  has  expressed  that  intention  so  that  nobody  can 
misunderstand  it,  he  has  not  used  the  technical  term  which 
idixie  the  Court  of  Scotland  deals  with,  rather  than  inquiring 
into  the  intention  of  the  parties.  It  cannot,  however,  after  the 
decisions  which  have  taken  place,  be  a  matter  in  dispute,  that 
the  frame  of  this  instrument  fidls  exactly  within  the  terms  of 
the  decided  cases,  and  that  the  daughter  took  the  fse,  not  merely 
in  a  fiduciary  character,  but  beneficially— that  it  was  subject  to 
her  own  control,  and  that  she  had  the  power  therefore  of  de- 
fending the  interest  of  her  children.  But  the  argnment  was 
pressed  princip^y  upon  the  cUuse  which  provided,  in  the  event 
f^  the  money  being  paid,  for  the  re-investment  of  the  money, 
nod  thenoe  it  was  inferred  that  this  either  amounted  to  an  ex- 
pression of  intention,  as  dear  as  if  the  particular  word  **  alien- 
mckf*  had  been  used,  or,  which  is  the  same  thing,  that  it  had 
ne&ally  created  a  trust  which  would  have  been  sufficient  if 
sneh  had  been  the  intention  of  the  original  framer  of  the  grant 
How,  it  would  be  strange  indeed  if,  in  the  veiy  same  instru- 
ment, the  Court  were  to  reject  an  intention  so  palpably  plain 
as  H  is  fWnn  the  terms  in  whidi  the  gift  is  made,  and  say  that 
that  did  not  import  an  interest  for  life  only,  and  a  gift  over  to  tiie 
eMkhen,  but  that  they  should  come  to  a  conclusion  in  favour  of 
the  entidl  of  the  property  f^m  a  subsequent  clause  made  for  a 
totally  dtSBbrent  purpose,  and  found  in  the  same  instrument.  In 
tet,  the  terms  of  that  provision,  which  relates  to  the  reinvest- 
iMBit  of  the  money  by  lending  out  the  fiind  in  the  event  of  the 
bond  beiI^^  paid,  deariy  had  no  reference  to  the  extent  of  the 
iHMfost  which  the  parties  were  to  take,  but  merely  provided 
thM%  in  the  event  of  the  money  being  paid,  and  paid  to  the 
c-*-4br  she  was  at  liberty  to  recdve  it— it  should  bo  lent  out 


agaui  to  be  taken  in  the  same  terms.  Now,  supposing  it  had 
been  paid  and  lent  out  in  the  same  terms,  which  would  have 
been  following  strictly  the  directions  of  the  author  of  this  gift, 
we  should  then  have  found  the  money  lent  out  in  predsel^  the 
same  terms  in  which  the  rights  of  the  parties  arc  decUrcd  in  the 
earlier  part  of  this  instrument— it  would  not  have  extended  the 
rights  of  the  parties  beyond  that  whidi  was  found  previously  to 
exist  It  appears  to  me,  therefore,  very  clear  that  the  subse- 
quent provision  as  to  the  Icndhig  the  money  out,  in  the  event  of 
its  being  paid,  cannot  operate  upon  the  construction  to  be  put 
upon  the  terms  of  the  gift,  and  the  terms  of  the  gift  are  such  as, 
upon  the  dedded  authorities,  give  the  fee  to  the  parent 

Interlocutors  affirmed  with  costs. 

First  Divi8ion.-r-Lord  Cuninghamc,  Ordinary. — ^Deans,  Dun- 
lop  and  Hope^  Appellants'  Soliciiori. — ^Alexander  Dobie,  Mespon' 
dent's  5oiia^.— [W.H.D.] 


I7ih  Apnl  1845. 
HousB  OP  Lords. — (W.H.D.) 

No.  153. — ^Mrs  Janet  Abercbombt  or  Dingwall 
and  others,  Trustees  of  the  deceased  Alexander 
Dingwall,  Esquire,  Appellants,  v,  Alexander  Ding- 
wall and  others,  Respondents, 

Entail — ^Fetters — An  entail  prohibited^  inter  alia,  '<  to  sell,  o/ten- 
ate  impignorate  or  di^ne" — resolved  the  right  oj'thepartj^  con" 
iraoeming  **  the  hefore-written  provisions,  conditions^  restt  tctions^ 
limitations,  and  outers  herein  contained," — and  further  declared, 
that  ^  in  case  any  adjudication,  apprizing,  or  other  legal  diligence," 
shaAl  he  used  against  the  estate  "  uoon  any  debts  or  dwds"  of 
the  institute  or  substitutes,  **  not  only  khall  such  debts  or  deetu, 
with  the  ac^udications,  apprizings,  or  other  legal  diligence,  be  void 
and  null,"  but  the  contravener  ^*  shcdl  ipso  facto  forfeit  his  or 
her  righf*  to  the  estate^Held  (affirming  the  iudgment  of  the 
Court  of  Session)  that  the  entail  effectually  excluded  sales. 

See  ante,  vol.  xiv.  p.  301. 

The  estate  of  Rannieston  was  entailed  in  1778  by  a 
deed  containing  the  following  clauses : 
**  It  shall  not  be  lawful  to,  nor  in  the  power  of  the  said  Arthur 
Dingwair  (the  institute)  "  or  any  of  the  heirs  of  tailzie  and 
substitutes  called  to  this  succession,  to  alter,  innovate  or  change 
this  present  tailzie,  or  the  order  of  succession  before  prescribe, 
or  to  do  or  grant  any  fact  or  deed  that  may  import  or  infer  oxij 
alteration,  innovation  or  change  of  the  same,  directly  or  inii- 
rectly :  And  with  this  farther  limitation  and  restriction,  that  it 
shall  not  be  in  the  power  of  the  said  Arthur  Dingwall,  nor  of 
any  of  the  heirs  of  tailzie  or  substitutes,  to  sell,  alienate,  im- 
pignorate  or  dispone  the  said  lands  and  estate,  or  any  part 
thereof,  either  irredeemably  or  under  reversion,  nor  to  burden 
the  same,  in  whole  or  in  part,  with  debts  or  sums  of  money, 
infeftments  of  annualrent,  or  any  other  servitudes  or  burdens 
whatsoever,  (except  as  hereinafter  excepted),  nor  to  do  any 
other  act  or  deed,  civil  or  criminal,  directly  or  indirectlv,  in 
any  sort,  whereby  the  said  lands  and  estate,  or  any  part  there- 
of, may  be  affected,  apprized  or  ac^udged,  forfeited  or  become 
escheated  or  confiscated,  df  any  otherwise  evicted  fi^)m  tho 
heirs  of  tailzie,  or  this  present  entail,  or  the  order  of  succession 
herein  contained  prejudged,  hurt  or  changed :  And  with  and 
under  this  condition  and  provision,  that  it  shall  not  be  in  the 
power  of  the  said  Arthur  Dingwall,  or  the  heirs  of  tailzie  and 
substitutes  before  mentioned,  or  any  of  them,  to  set  tacks  of  all 
or  any  part  or  portion  of  the  said  lands  fbr  a  longer  space  than 
nineteen  years,  and  the  lifbdme  of  the  grantor,  or  for  the  space 
of  thirty  years  certain,  from  the  commencement,*'  &c:  "  And 
further,  with  and  under  the  conditions,  and  under  these  irri- 
tancies, that  in  case  the  said  Arthur  Dingwall,  or  any  of  the 
substitutes  or  heirs  of  entidl,  shall  contravene  the  before  writ- 
ten provisions,  conditions,  restrictions,  limitations  and  others 
herein  contained ;  tiiat  is,  shall  fail  and  neglect  to  obey,  fUlfll 
or  perform  the  said  concUtions  and  provisions,  or  any  one  of 
them,  or  shall  act  contrary  thereto ;  then  and  in  any  of  these 
eases  the  person  or  persons  so  contravening,  failing  to  perform, 
or  acting  contrary  as  said  is,  shall,  for  him  or  herself  only,  mso 
facto  amit,  lose  and  forfeit,  all  right,  titie  and  interest  he,  she, 
or  they  have  to  the  said  lands  and  estate^  **  ftc. :  **  And  with  and 
under  this  irritancy,  as  it  is  hereby  provided  and  dedaicd,  that 


in  case  any  a4Jtt*iicatioti,  apprising  or  other  li?fal  diligcTice,  sliall 
happen  to  be  obtained  or  used  for  or  agaiust  the  fy«  or  property 
of  the  said  lands  and  estate,  or  any  jwirt  then^jf,  upon  any 
debts  or  doe<is  of  the  said  Artluir  Dingwall^  or  for  aiiy  debt^ 
or  deeds  of  any  of  the  other  suhstitutes  or  heirs  of  entailt  done 
or  contnicteil  before  or  after  tlieir  sucocBSion  to  the  said  landi 
and  CAtute^  not  only  ^^IniLL  sach  debts  and  deeds^  with  the  ad- 
jitdit^ntions,  appriiinge  or  other  legal  diligence,  be  Toid  and  null 
In  90  far  ns  ihcy  muy  affect  the  ^aid  lands  and  e^tate^  or  any 
purt  thereof:  But  also  the  said  Arthur  Ming^wal]^  and  the  whole 
»tib9tittites  and  heiri*  of  entail  reapcvtively,  upon  whose  debts 
or  deeds  done  or  contraetiKi  us  nfon^junid  such  di!ijjenee  has  pro- 
ceeded, shall  iftm  ftichi  forfeit  his  or  her  right  to  the  said  latrda 
and  estate,  and  the  same  shall  devolTO,  fall  anct  accreaco  to  the 
next  heir  of  tailzie,  in  the  same  manner  a^  if  the  eontraetor  of 
such  debts,  or  the  i^nler  of  such  deeds,  were  naturally  dead, 
and  lliat  free  and  disburdened  of  Bwch  debts  and  deeds^  adjudi* 
cations,  apprizing  or  othfir  diUgent^  led  or  deduced  there^ 
upon :  And  with  and  under  this  farther  irritaney"  (that  any  of 
the  heirs  of  eni^il  committing?  treason  should  ftirfeit) ;  "But 
with  and  under  this  exception  from  the  whole  of  the  saiil  irri- 
tant and  resolutlre  clauses,  that  the  said  Artliur  Dingvirall,*^&c 
f should  have  power  to  jfrant  liferent  infeftments  by  way  of  pro- 
visions for  wives  and  huj^lmnds  %q  the  extent  f}xe<l  hy  the  doed, 
the  entail  barring  all  provision^  iu  favour  of  younger  children): 
*"  And  alj*o  with  and  under  this  provision  and  condition,  as  it  is 
hereby  expressly  prxjvided  and  declar^xlt  that  ujion  every  con- 
travention that  may  happen  by  and  through  the  said  Arthur 
I>inj;wall,  or  any  of  the  substitutes  and  heirs  of  entail  their 
falling  to  perform  all  and  each  of  the  conditions,  or  acting  con* 
trary  to  all  or  any  of  the  reatrietions,  it  is  hereby  expressly 
provided  and  declared,  that  not  only  sliatl  the  said  lands  and 
estate  not  be  burdened  and  liable  to  any  of  the  debts  and 
deeds,  acts  and  crimes  of  the  said  heirs  of  tnilxies  but  also  all 
such  debts,  deeds  and  acts  contractedr  granted,  done,  or  com^ 
mittod  contrarr  to  these  cothJitions  aiid  restrict  tons,  or  to  the 
true  intent  ana  meaning  of  these  presenta,  fthali  be  of  no  force, 
iCrotiffth  or  eflect,  and  shnll  tie  unnvailable  against  the  other 
«ub8tittttea  and  heirs  of  tall/ie,  mu\  who,  a^<!  well  aa  the  said 
estate,  shall  be  nowise  burdmietl  therewith,  but  free  therefrom, 
in  the  fan^e  mimiier  as  if  such  debts  and  deeds  liad  not  been 
contracted,  made,  grunted  or  committed." 

The  late  AJexaoder  DiugTs^aU,  the  heir  in  possession, 
being  advised  tliat  tlic  entail  did  not  effectually  ex- 
clude sales,  sold  the  estate  to  James  Dingwall^  mer- 
chant in  Hamburgli,  and  brought  the  prt^sc^nt  action  of 
deekrator  for  the  purpose  of  trying  the  validity  of  the 
entailj  concluding,  inttr  aiki^  thiit  the  entail  ''  is  not  a 
valid  and  effectual  eutiiil  aecording  to  the  law  of  Scot- 
land, or  according  to  the  act  of  parliament  1685,  c.  22, 
or  at  least  that  the  prohibitions,  limitations,  or  restric- 
tions of  tlie  said  disposition  and  tailzie  are  not  dnij 
fenced  by  valid  and  effectual  irritant  and  resolutive 
elausca ;  and  in  par  lieu  I  ar,  that  there  are  no  clauses  in 
said  deed  valid  and  sutficient  to  restrain  the  pursuer 
from  jselUng,  alienating  or  dispoaing  of  the  said  lands 
and  estate,  or  any  part  thereof,  for  onerous  catiscs," 

Defences  were  lodged  for  the  respondent-,  the  substi- 
tute heir  of  entail,  and  his  curators* 

The  Lord  OiHlinary,  on  26lU  May  1841,  made  avi- 
zandum with  the  case  to  the  First  Division  of  the  Court, 
accompanying  his  interlocutor  inth  a  note  explanatory 
of  his  views,  whicli  were  favourable  to  the  defender. 
The  Court  appointed  the  opinions  of  the  other  Division 
and  permanent  Lords  Ordinary  to  be  taken  on  the 
qnestian  j  and,  on  advising  the  catise  with  these  opi- 
nions, pronounced  (2d  March  1842)  the  following  judg- 
ment : 

"  Find  the  objections  stated  to  the  validity  and  effect  of  th« 
ontidl  in  queetion  unfounded  and  ground  leaa  ;  ihoE<?fore,  dlsniifia 
tho  nation  of  dceUrator,  assoiliiethe  defcndera  from  the  conclu- 
pjons  thcsppof,  and  dc?c(?m :  I'ind  the  purituer  Uablo  in  ejcpenacs 
to  tht!  defenders,  m\d  remit  the  account,''  &c. 


Against  this  judgment  the  trustees  of  the  e^Jml 
pursner,  Alexander  Dingwall,  now  deceased,  appe^tkd 

Lord  Chttfuhiim, — My  Lurtls,  if  I  felt  that  in  tliia  e$M  Uttti 
WM  any  danger  of  running  counter  to  uny  dedflion  of  tliii  Mmm 
ill  former  casc#,  1  shouJd  have  thought  it  tifxetsxtj  IhaS «« 
should  take  time  for  couaidemtido,  in  orrler  to  be  quite  Mifc  of 
the  f^roumls  upon  which  we  proeeeded ;  but  it  appein  to  me 
that  thU  case  depends  on  its  own  eircutowljmcseSt  and  tisol 
iu  the  leafit  afleeted  by  any  of  those  mtet  and  pniidpli»Ui 
down  in  formiT  eiv^a  wlnuh  have  been  n-ferrcd  ta  It 
to  me  that  the  whole  turns  upon  the  eonatmotion  of  the 
in  question ;  for  if  that  dausc  does  embrace  all  maiL^ft 
prohibtted,  tlien  there  Is  an  end  of  tho  aiinnneat  on  tN  put  of 
the  appellant  a.  Upon  lookiag  at  the  clauseT  I  tliiakitd«& 
There  it  no  doubt  that  a  sate  lb  protnbiUfd.  lliat  h  oae  of  ik 
rciitrietiona,  or  une  of  thv  pronaiocia  (by  whateTtT  term  il  i>d»- 
ftcrlbetl)  to  be  Ibund  iu  the  e«iiier  part  of  the  settlement  llm 
how  d<K:'s  the  getUement  proceed  ? — ^*^  And  aUo  with  lod  undei 
tins  proirision  and  condinoa»  as  it  ii  hereby  expre^ly  profiled 
and  declarvd^  chat  upon  erery  csontinTention  that  may  hi^poi 
by  and  through  the  said  Arthur  Dingwall,  or  any  of  the  mh* 
fititutea  and  tteirs  of  entalU  their  failing  to  peffomi  all  atuleadi 
of  the  condltiona,  or  acting  contrary  to  all  or  any  of  the  resSik- 
tious^  tt  in  liereby  escprestly  providerl  and  dinrlared,  tbilMt 
only  shall  the  ^aid  land^  and  estate  not  be  burthened  iud  Mk 
to  any  of  the  debta  and  duedl^  iict«  and  crim^es,  af  tht 
of  tailllo,  but  olao  all  sueh  debts,  deeds  and  nctOr 
granted,  done  or  comniitted^  contmry  to  the«e  comUtioai 
restrictions,  or  to  the  true  intent  and  meaning  of  them  ^ 
shall  be  of  no  forue,  atrtiiigth,  or  elfect,  and  shnll  be  wnar 
against  thu  other  substitutes  and  bein  of  tailiie.  and  who,  a 
well  &s  the  said  eiitate,  ahull  be  nowise  bnrtliened  therevilh, 
but  fns^  therefrom,"  Now  it  luia  ocicurrtd  (and  lliat  is  the  ob^ 
ground  upon  which  any  argument  can  be  built)  tiiat  in  ooliia 
eases  the  terms  "  debts  and  deoda^*^  to  be  found  in  a  datnei^- 
fi^rring  dearly  to  incumbraneoa  or  burthens  thzvwn  apan  itt 
lund,  have  been  construed  not  to  extend  the  meaning  bsftai 
that  which  was  clearly  conf^n*^!  to  burthens  upon  the  KumI^  « 
that  where  wi:  refer  to  burthens  upou  the  hum,  and  thmftli 
the  words^  *^  debt«  and  deeds"  follow ing»  the  debts  and  dccditt 
ti>  be  underatootl  by  those  cjEpr^e^ions  are  lo  be  oonfincid  InM 
which  the  aentenee  before  contains.  But  tliere  is  anoihcr  iris 
whiidi  IS  tiqmd  Ly  clear,  arising  from  decidt^l  camss,  ihil  lit 
wonts  "  debts  and  deetls^'*  where  they  are  not  90 
referring  to  instromi-iits  which  are  limited  to 
estate,  will  embrace  «U1  acts^  all  debt  a,  and  all  deo^ 
hi  hi  ted*  TJufU,  do  these  wonls  **  debt*  and  deed«"  M 
the  one  or  other  of  those  elaesea  of  cnses  'f  We  dedde  thk  vm 
without  touching  upon  those  nioe  diitinctitma.  We  lbd,iAr 
the  prohibition  of  sales,  a  dause  oomiiMOOtog  with  adMrol 
disiinct  rcferentx;  to  all  matters  bdbre  prohibited,  and  Uleat 
Bill's  that  '^  tlie  estate  BhaU  not  be  burthi.'ned  or  Imblc  i&  tlit 
sold  debts  and  deedSf  acts  and  crimes."  Is  the  term  **  dccdi''tt 
be  confined  to  debtSf  when  tho  verj  aenteuee  enu^aoMiltt 
matters  proMbitod,  so  that,  taking  die  first  part  by  !tid(  t 
it  had  not  been  aided  by  wluit  is  fomid  in  the  subfeqneiil  ptl 
of  the  clause^  I  slioutd  have  said  tltat,  wiUiin  the  fRnqple  tf 
dedded  easea,  and  according  to  the  common  stense  aiid«trH* 
QUA  meaning  of  the  termi,  the ''  deeds''  here  rtfcrred  lo  atvdndi 
prohibited  in  the  early  part  of  tlie  initrument.  We  aim©»  Hm* 
to  the  further  elauae,  and  1  give  the  appellant*  the  boiwflt  ii 
the  argument  tluit  the  wi»rd  *'  such"  must  be  explained  hj^xU 
antecedent,  Wlmt  is  the  antecedent  Y  The  antecedent  is  **  diik* 
If,  ihereforet  we  get  a  omstruetion  Ctona  tlie  word  ** deeds' e3tl«l^ 
ing  it  U^youd  burthens  upon  tho  land,  although  the  ap|iellaat  bsf 
the  iMi'iu^ilt  of  thi*  reference^  begets  nothing  ultiinaiely  t^  it  k* 
cause  the  matter  referrctl  to  extends  beyond  Uiat  U>  wkirli  II 
must  be  confine*! ;—"'  But  all  such  debts*  deeds,  and  Ht-ticai' 
troeted,  granted,  done  or  iK»mmittedi  contrary  to  thtfc  ccsdi- 
tions  and  res  trie  tiona,  or  to  the  true  intent  e.  '^^'^ 

these  presents,  shall  be  of  no  force,"    It  is  a.  -sil 

cannot  extend  the  meaning  of  the  prior  part  of  the  ciau^.  iJu* 
it  is  extremely  useful  in  constniing  thnt  sentencQ,  at  which  it 
forms  a  part,  shewing  tlmt  the  intention  was  not  lo  timil  it  *» 
debts  and  deeds^the  words  bemg  clearly  Iwrge  eoon^tofs 
beyond  burthens  upon  the  land— and  shr  w'ing  tJiat  the  ohjed  rf 
this  clause  was  to  deal  with  all  matters  prohibited|—**  all  <M** 
deedsr  nets  and  crimes,  before  prohil)itod,*'  and  net  10  eaoi^* 
it  to  what  may  h%  9tikai)i|l¥l$i§i^i^!0ii#O^l@  ^^ 
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the  correct  ooiutnictiGn  of  the  dante,  the  only  ground  upon 
which  the  argument  can  be  supported  fixt  the  appeal  fails,  being 
founded,  as  it  is,  upon  the  supposition  that,  bv  the  trae  con- 
struction of  that  clause,  the  tenn  ^  debts  and  deeds,"  ought  to 
be  confined  to  that  which  constitutes  strictly  debts  or  burthens 
upon  the  land.  Being  of  that  ojunion,  I  cannot  doubt  that  the 
jodgment  of  the  Court  bdow  was  correct. 

Lord  Bnmgkam, — ^My  Lords,  I  entirely  agree  with  my  noble 
and  learned  uriend.  I  have  looked  into  tlie  Hoddam  case,  as  I 
have  done  orer  and  over  again,  and  1  have  looked  into  the  other 
cases,  and  those  cases  do  not  fiimish  any  ground  for  the  argu- 
ment in  support  of  the  appeaL  I  do  not  see  the  slightest  incon- 
sistency between  the  decision  in  the  Hoddam  case,  or  what  was 
said  in  that  case,  and  the  present  case,  because  the  case  there 
was  an  admission  of  the  very  thing  upon  which  this  case  rests. 
Here  it  is  not  merely  that  the  lands  are  declared  to  be  not  liable 
and  not  burtliened,  but  there  is  also  added,  that  all  those  things 
of  whaterer  kind,  not  merely  debts,  and  incumbrances  and  bur- 
thens, but  deeds,  acts  and  crimes,  all  those  things  shall  be  null 
and  void,  and  of  no  effect  The  large  enumeration  of  the  pro- 
hibitory dause  has  been  referred  to  by  mj  noble  and  learned 
friend.  I  am  deariy  of  opinion  that  the  judgment  should  be 
afilrmed. 

Lord  C(aiq)fjelL-'My  Lords,  I  agree  that  we  may  safely  dis- 
pose of  this  case  immediatd^,  an4  that  it  is  proper  that  we 
should  take  that  course,  for  I  have  no  doubt  at  all,  that  giving 
to  this  clause  its  natural  and  grammatical  meaning,  it  is  flee 
from  all  doubt  My  Lords,  I  p^rfiecUy  concur  in  the  doctrine 
that  has  been  laid  down  upon  the  part  of  the  appellant,  that 
where  Uiere  is  any  doubt,  that  doubt  is  to  be  construed  in  his 
farour;  but  where  there  is  no  doubt,  we  are  bound  to  give 
effect  to  the  law  as  it  stands,  and  to  allow  the  entail  to  be  pre- 
Bcrred.  My  Lords,  for  the  reasons  that  have  been  stated  by 
my  noUe  and  learned  friend  who  first  addressed  your  Lordships, 
it  is  quite  clear  to  me  that  this  irritant  ckiuse  comprehends,  in 
the  most  express  terms,  every  proliibition  that  is  to  be  found 
before  mentioned ;  and,  without  detaining  your  Lordships  by 
again  going  over  the  grounds,  it  is  quite  dear  to  me  that  the 
meaning  of  the  entailer  is  expressed  in  language  which,  giving 
to  that  Unguage  its  natural  and  grammatical  import,  carries 
into  efifect  the  intention  he  entertained.  My  Lords,  since  I 
hare  had  the  honour  of  bdng  a  member  of  your  Lordships' 
House,  and  have  taken  a  part  in  these  discussions,  I  have  liad 
occasion  to  review  almost  all  the  cases  upon  these  subjects,  and 
to  lay  down  the  prindples  which  I  think  ought  to  govern  your 
Lordships'  decisions  upon  Scotch  ratails.  I  abstain  from  re- 
peating what  I  have  before  said,  and  ttom  referring  to  anjr  case 
except  the  Huddam  case.  I  will  only  make  an  observation  to 
explain  that  case,  and  to  save  your  Lordships  from  the  infliction 
>f  that  case  being  again  brought  forward  as  an  authority  for 
tvhat  it  does  not,  in  the  slightest  degree,  prove.  Nothing  can 
>e  more  fkir  than  the  course  upon  which  the  learned  gentleman 
nrho  drew  the  appdlants'  case  has  proceeded ;  for  he  has  set  out 
n  parallel  columns  the  irritant  dause  in  the  Hoddam  case  and 
n  the  case  now  befbre  your  Lordships.  They  are  very  &irly 
et  out  In  the  case  at  the  bar  there  is  a  perfect  sentence  with  the 
loininative,  verb,  accusative,  eveiy  thing  round  and  complete, 
Emitting  of  no  sort  of  doubt.  We  know  what  is  irritative  in 
Ills  case.  We  know  that  in  the  Bannieston  case  every  thing  is 
rritative  that  is  prohibited.  Now,  when  we  come  to  look  at 
he  Hoddam  case,  we  do  not  know  what  is  irritatiye  at  all,  be-  i 
ause,  when  we  come  to  the  word  **  acts,"  it  is  quite  clear — look-  I 
3gr  at  the  case  merdy  ex  fadej  without  at  all  looking  at  the 
istory  of  the  case — that  something  is  omitted.    Therefore  you 

0  not  know  what  is  the  nominative.  The  words  are,  **con- 
rary  to  these  conditions  and  provisions,  or  restrictions  and 
mitations,  or  to  the  true  intent  and  meaning  of  these  pre- 
^nts,  shall  be  of  no  fbroe,  strength  or  e^ct,"  and  you  cannot, 

1  the  slightest  degree,  tell  what  is  to  be  of  no  strength  or  effect, 
ecauae  the  nominative  is  omitted.  I  had  the  honour  to  argue 
^lat  caae,  I  think,  three  times  at  the  bar  of  your  Lordships' 
[ouse.  It  was  not  contended  that,  without  some  interpolation, 
lat  coold  be  a  perfect  irritant  clause,  but  it  was  said  that  the 
eceaaary  mode  of  suimlving  it  was  l^  introducing  words  that 
11  is  to  be  induded  whkh  is  contained  in  the  prohibitory  clause. 
Iiat  was  one  mode  of  filling  up  the  blank.  Another  mode  of 
llin^  up  the'  blank  was  to  shew  that  merely  the  acts  of  the 
ibstitute  were  to  be  irritated.  Upon  that  ground,  and  that 
round  alone,  in  the  Hoddam  case,  the  entail  was  held  to  be  de- 
ctire ;  and  1  shall  lament  if,  after  this  attempt  once  more  to 


ex^ain  the  grounds  upon  which  the  House  proceeded,  the  Hod- 
dam case  should  be  again  dted  as  an  authority  to  prove  that 
which  it  has  no  tendency  at  ail  to  estaUish.  My  Lends,  not  to 
detain  your  Lordships  with  any  fturther  observations,  1  think 
the  irritant  clause  is  abundantly  suffldent.  Upon  the  resolutive 
dause  we  stopped  the  respondents'  coimsd  thinking  that  it  did 
not  admit  of  any  argument ;  and  I  think,  u^n  due  considera- 
tion, that  the  irritant  clause  is  equally  sufficient,  and  thwefore 
I  entirdy  concur  with  the  motion  that  has  been  made  in  this 
case,  that  the  judgment  of  the  Court  bdow  be  affirmed. 

Judgment  affirmed. 

First  Division. — ^Lord  JeflVey,  Ordinary. — Meggison,  Fringle 
and  Mannesty,  AppeOanU  SoSdiors. — John  Dingwall,  iSespon- 
dmW  iSo/tcitor.— LW.HJ>.J 


17th  April  1845. 
House  of  Lords. — (W.H.D.) 

No.  154. — ^The  Rev.  Dr  Robebt  Gordon,  Collector  of 
the  Ministers'  Widows'  Fund,  Appellant^  v.  The 
Right  Hon.  the  Eabl  of  Kinnoull,  Respondent, 

Church— Patronage— Vacant  Stipend—  Where  a  presbytery  had 
refected  a  presentee  on  the  veto,  cmd  refused  to  proceed  with  his 
trials,  after  it  had  been Jbund  that  thof  were  still  hound  to  do  so- 
Held  (reversing  the  judgment  of  the  Court  of  Session)  thaif 
subsevuently  to  the  date  of  citation  in  an  actum  of  declarator  di" 
reciea  ayamst  all  having  interest,  tfte  stipend  falling  due  during 
the  Hfe  of  ^presentee  belonoed  to  the  trustees  for  the  Ministers* 
Wiaowr  Fund,  cmd  not  to  the  patron. 

See  aniCy  voL  xiv.  p.  597. 

The  Reverend  Charles  Stewart,  minister  of  the  parish 
of  Auchterarder,  having  died  on  31st  August  1834, 
Lord  Elinnoull,  the  unquestioned  patron,  granted  a 
presentation  in  favour  of  Mr  Young,  a  licentiate  ot 
the  Church,  which  was  laid  before  the  presbytery  on 
14th  October  1834,  with  all  the  requisite  documents  of 
acceptance,  &c.  On  27th  October  the  presbytery  so 
far  sustained  it  as  to  find  themselves  prepared  to  appoint 
a  day  for  moderating  in  a  call  to  Mr  Young,  which 
was  appointed  accordingly  for  2d  December  1834. 
Dissents  from  the  call  and  presentation  were  called  for 
by  the  presbytery  on  that  occasion,  and,  on  ascertain- 
ing that  there  was  a  majority  of  dissents,  the  presby- 
tery, on  7th  Jpiy  1835,  rejected  the  presentee,  acting 
in  obedience  to  the  Act  of  the  General  Assembly  anent 
Calls. 

In  the  summons  of  declarator  raised  by  Lord  Kin- 
nouU,  and  Mr  Young,  on  account  of  his  rejection,  besides 
the  conclusion  against  the  presbytery  as  to  their  refusal 
to  take  Mr  Young  on  trials,  and  admit  him  if  qualified, 
there  was  an  alternative  conclusion,  to  the  effect  that 
Lord  Kinnoull  has  legally  exercised  his  right  of  presenta- 
tion, that  the  presbytery  have  illegally,  and  in  violation 
of  their  duty,  refused  to  admit  the  presentee  as  minister 
of  Auchterarder,  therefore  that  he.  Lord  Kinnoull,  has 
right  to,  and  is  entitled  to  receive  and  retain  the  whole 
stipends  and  emoluments  of  the  said  church  and  parish 
fi*om  the  date  of  citation,  and  in  all  time  coming  during 
the  life  of  Mr  Young ;  and  that  the  collector  of  the 
Widows'  Fund,  and  M  others,  should  not  molest  or 
disturb  him  in  the  possession  and  use  of  these.  The 
date  of  citation  was  25th  October  1835.  So  that  the 
vacant  stipends  payable  at  Whitsunday  and  Michael- 
mas of  that  year,  1835,  were  not  claimed ;  while  that 
payable  at  Whitsunday  1836,  and  what  was  subsequent 
thereto,  fell  under  this  summons. 

On  the  other  hand,  this  clgjfiiegtbfhe  respondent's 
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instance  was  resialed  hj  the  appellant,  on  behalf  of  tli6 
trustees  for  the  Ministers'  Widows'  Fund,  who  ckitned 
tlie  stipend  for  the  period  libelled  iis  vacant  sLipead  i 
I ,  Becnuse  the  stipend  of  all  vacaiU  pnrjshcs,  in  the 
situation  of  that  of  Aucbterarder,  fell  under  the  descrip- 
tion of  what  ifilegjiHy  ta-nied  "vacant  stipend,''  mid,  m 
euch,  previous  to  the  date  of  the  flt-t  54th  Geo.  Ill,  c. 
1 G9,  WHS  applicable  by  patrons  to  pious  purpo:ses,  2, 
Bccau,se,  by  the  act  54th  Geo.  Ill,  e.  160,  it  ia  en- 
ficted,  that  vacant  stipend^  in  so  far  as  it  has  her^tofoi-e 
been  applicable  by  the  patron  to  pious  purposes,  shall 
thenceforth,  and  in  all  time  to  cotrie,  be  paid  to  the 
general  collector  of  the  Minislera'  Widows'  Fund, 

Mutual  eases  having  been  lodged  on  this  point  of 
the  case  by  the  Earl  of  Kinnonll  and  by  Dr  Gordon, 
as  collector  for  the  Widows*  Fund,  in  ol>cdience  to  an 
interlocutor  of  the  Lord  Ordinmy,  his  Lordship  re- 
ported the  cause  to  the  Court,  who  ordered  cases  to 
be  prepared  upon  the  pointy  *^  whether  the  trustees 
for  the  Ministers'  Widows'  Fund  can  legally  dakm 
the  stipend  of  vacant  charges,  in  case  it  appear  that 
these  remain  vacant  by  the  illegal  proceedings  of  the 
Church  ?"  and  appointed  the  parties  to  box  them  to  the 
Judges  of  the  Second  Division  and  Permanent  Lords 
Ordinary  for  tlie  opinion  of  the  whole  Court. 

Opinions  were  given  in  by  the  consulted  Judges 
sustaining,  by  a  majority,  the  claim  of  the  resi>ondetit. 
See  aw/g,  voh  xiv.p.  5D7-CiO*  On  considering  these 
the  Court  (19th  July  1812)  pronounced  the  following 
judgment ; 

"In  conformity  with  tlie  opinion! of  the  miyority  of  the 
wtvolc  Court— Itupcl  the  iefenceji  steted  for  the  Itev,  Dr  Hobert 
Gordon^  a*  collector  of  the  Miuislen'  Widows*  Firnd^  and  do- 
cem  and  dMlare  ia  favmir  of  the  pursuer^  the  Earl  of  KmoatiJl 
in  tcrma  of  tho  coocluaion!i  of  the  lilx;!,  and  allow  ihiis  decn^  to 
go  oat  ttud  Lk?  extracted  ml  mtmm  .*  Fititl  tlio  detVrtfler,  tlie  said 
Itobert  Gordon,  a«  collcct4>r  foresaid,  Uahle  to  the  ^aid  Earl  in 
expensoSf'^  ^ 

The  appellant  having  appealed  against  this  judgment, 
Lonf  Ciittf^nAam, ^-The  queiJtioa  upon  tUeflo  portJes  depends 
uiMjo  the  const  ruction  to  be  put  upon  sfjinoft'W  statu  tci,  wtjicti  con- 
siructiou  i3  to  ha  ascertiiiiicd  Ijy  the  terms  of  the  statutes  them- 
edros,  or  by  decisions  whieh  hnvi^  been  made  with  respect  to  the 
meaninjarof  such  terms.  In  my  opinion,  there  is  nodifflcutty  in  the 
easevfrom  thedeeisioua  having  put  a  wrcmg  or  doubtful  construc- 
tion upn u  I  he  term s  used.  Had  I  to  floddc  upon  the  s  ta  tu  tes  thtjm- 
st'lves,  I  phoidd  liave  put  previoui^ty  tlio  samu  uonstruetinu  upon 
them  which  1  find  htw  been  a<lopte^l.  Thorv  i^  therefore,  no 
room  for  hesitation  as  to  the  course  wliicli  tlie  Houso  on^}it  to 
foUow.  If  wo  trat-V  the  enactments  from  tht?  earliest  to  the  iatest^ 
it  appears  to  mc  that  thi^  coucluflion  is  clc?ar.  The  54th  Geo. 
ill.  cap.  I  (i%  eniiet«T  "  that  wheo  any  pjirish  church  tiecfjmes  va- 
cant, by  the  death,  translation^  resif^alioa,  or  deprivation  ufiui 
incumlSont  holding  the  pastoral  core  and  benetiec  of  such  pariah, 
and  that  vacant  atipt^ntl  thereby  arises^  such  vacant  stipend*  in 
BO  far  n»  it  hn3  heretofore  been  applicalile  by  the  patron  to  pious 
jmrpomsi,  ihall  ttienoefonh  be  levied  and  paid  to  the  gonoral  col- 
hoUkirJ*  If,  therefore,  the  stipend  in  question  boa  vacant  itiiK^nd, 
whicHj  but  for  this  act,  the  patron  must  have  applied  to  plouii 
nur|K)4e$T  ho  cannot  have  any  claim  as  against  ttie  Widowis^ 
Pund,  Tlje  act  10  Anne,  cap.  12,  does  not  affect  the  question. 
The  act  of  1690,  cap.  23^  thoujfh  it  fleprived  patrons  of  their 
rijjrtit  of  preaootiition,  reserved  to  them  the  right  to  vacant  sti- 
pends. The  words  are, — **  But  prejudice  to  the  patrons  of  thL4r 
right  to  employ  the  vacant  atiptmds  on  pious  uses  within  tlieir 
resptictivo  pariahcs^  except  where  the  patron  is  popisli,  in  which 
cas«  he  is  to  employ  the  tame  on  pioua  tuses  by  the  advice 
•lid  appointment  of  the  presbytery ,  and  ia  case  thepatron  shall 
fail  in  applyinf^  the  vacant  stii^erads  for  the  uses  foresaid,  that  he 
•liAli  bfio  hbi  ri^Ut  of  adminiiiration  uf  the  vacant  stipend  fur 
that  and  the  nokt  vacancy,  and  the  some  shall  be  disiiosed  on 


by  the  presbytery  to  the  Uflce  fon^aaid,"  throoglKnttiiitt^ib 
rigtil  to  vaeaiit  stipends,  and  the  duty  of  appl jtri^  tih^  i^pw 
udes^  as  oo-ex tensive.    The  act  of  1 6^5,  cap.  1^,  t<iitituld  •  m 
act  concerning  vacant  stiiwnds,"  dodnres,  ■*  tliat  tbevwutli^ 
pend9  of  all  churcbes  in  time  comingr  stuil]  be  omplo^edia  fioe 
uses ;"  and  provides  '*  that  the  minister^fl  manio  ilul]  be  mB- 
taineil  during  the  vacancy  on  I  of  the  first  tttnl  f^^«iit||b 
vacant  stTpemls."    This  act  timits  the  question  m  fia»-Jito 
<t]|)e[id  wluoh  arises  during  the  time  a  parish  is  rK9Bt«*ii^ 
to  an  improper  rofiinnl  of  the  prosify le?y  to  institute  a  prmMa, 
a  vacant  stipend  within  tJie  meaning  of  the  net?  Ibril'  n^lk 
enact meiu.  is  pchsitive  that  it  shall  be  applied  to  pirms  ustt^iri 
Is  apptieablo  to  pious  uaos.     The  act  54  Geo.  ill  tipMltiiiAi 
it  shall  be  p:iid  to  the  \^''idow»*  fhnd.    There  is  &otliin|  u  1l> 
act  to  limit  the  period  of  the  vacaney  during'  wtddi  the  WHI 
stipend  is  to  l>e  applied.    The  minister's  manse  is  tci  iMMttb 
tainefl  out  of  it  duriuj^  the  time  of  the  vacancy  and  ootlinf 
a  part  of  it  (yn]y,  and  to  be  left  to  decay  durinif  the  rest   Bil  f 
there  was  tio  liuiit  as  to  the  duration  of  tlio  vacaaey  rdmalb 
in  this  act,  th«re  clearly  was  none  in  the  wn  of  ie72,cip.so^«- 
tituled^  an  act  "  for  employing  vacant  stipends  for  the  ijiriici- 
ties,"  will  eh  provides*  **  that  the  stiiK3ud8  and  bcnefieea  dhh 
that  shall  vaik  for  the  spftce  of  seven  years  stiall  be  ein|M 
for  the  use  of  the  urdversitios  and  colieg»  *    The  act  tif  !■!» 
cap.  52,  which  appropriated  all  stipea<£  or  bcowfice*  f^lWJ 
wMch  were  vacaivt  or  which  slu)^jltl  vaik  to  the  siij ; 
po^ed  ministers  for  seren  years,  recited,  **  iluit  bv 
it  h  found  that  stipends  and  hcnetict^  of  vacant  kirr 
thereafter  should  vaik  by  dt-cease.  defioaition.  bnMi>^ 
portation  of  mhiisters^  disunion  of  kirk^  or  in  anv  .l  ;  -- 
should,  during  the  vacancy  thereof,  bo  cinplQ^^  in  piocu  b»  ' 
and  it  directed  a  certain  application  of  the  itipeod  dvni^i 
vacancy,  from  whatever  cause  it  might  have  arisen,  UMlinil 
wb^tever  time  it  might  continue.  I  liave  hejfbie  obten«d|if  fii 
stipend  which  arose  dtiriug  the  time  a  parish  is  vacani  flwii'll 
an  improptT  refusal  by  Iha  prefbyteiy  to  adtnlt  a  ptuortutt 
within  the  meaninij  of  the  mt  &  vacant  stipend,  tliit  ill*' 
clear  that  the  patron  was  bomid  to  apply  it  in  piod  la^Hl 
that  tlie  Widows'  Fund  is  now  entitled  to  it*     Hut  tli«  tfltHI 
cap.  117,  supplies  Itus  supiMieition  in  terms^  for  it  enaru  *ii 
in  ea«e  the  i>rcsbytery  refu^ea  to  ado  lit  any  qualified  edziir 
presented  to  them  by  the  patron,  it  sliall  be  lawful  to  tlb^pi 
tron  to  retain  the  hmll  tVnits  of  the  benefice  in  his  nithtt» 
The  vacant  stiixfnd  in  question  is  the  very  raemit  »tipew!A* 
with  by  this  act  of  1593,  and  is  included,  at  leoat  in  ih  «i 
**  vacant  stipend"  as  used  in  all  the  subeequGntactA^allaff^iA 
exclude  the  ri^ht  of  the  patron  to  retain  it  for  Ids  own  bh^sI 
the  iiLst  of  which  gives  it  to  tbe  Widows'  Fund,     WbcllMrii 
patron  retaining  the  vacant  stipend  waa,  at  comnian  li*  9 
under  the  a^^t  of  1I>92»  bouiKi  to  apply  the  vacant  &tipt«iv 
pious  purposes  1  do  imagine  it  is  itMciertt  that  th  •  '■■"  '■'^** 
that  the  sti|iend  arising  iis  in  this  caae  durin|r  ili 
ri»h  was  vacant  owing'  to  an  improper  reiu^Lal  ur 
tery  to  do  what  it  was  ittoiitnbeiit  tipon  them  to  dr. 
admission  of  a  pres4»nteev  WM  A  vacant  sti^iont]  wii  ri 
ing  of  tho3o  acts  whieh,  but  for  the  last  of  itutm. 
would  have  been  npplit:able  by  the  patron  to  pn 
Whether  the  vacancy  e3ti*t  owing  to  the  refusal  of  tin-  |..i=»l,; 
to  admit  a  qnaliflefl  pt*ra<m,  or  to  take  hin^  apon  Irvd  IA  i 
tain  whether  he  t»e  <]iiaUfled  or  not,  cannot  be  niatmal'  ia 
eai"c»  the  patron  haa  perlbrmed  his  duty,  flxid  tlie  presbytny 
faile^t  in  theirs.     Have  the  authorities  in  the<  lav  of 
<toubted  thifi  to  lie  tbe  unambigucnis  construction  of  the  i 
(Jiiite  the  contrary »  Forbes^  in  bis  TTeati^e  on  Titli«9>i 
^*  If  the  church  n'fused  to  admit  a  qualifietl  momber; 
the  patron,  he  might  retain  thefrnitR  of  the  bendfteof 
but  atMs,  **  that  be  could  only  apply  I  hem  to 
8tair,  11*  ii.  t.  8,  §  55,  says,''*  lluriug  the  Tacanc^* 
XJatron's  default,  bat   by  the  iiresbyteiy  ref    ' 
quulitled  preacher,  the  patron  had  power  U> 
fruits  of  the  benefice  in  his  own  handst,  a*  ii 
159^  c,  1 17  ;**  and  after  referring?  to  myuie  fttl 
.lays,  "  patrons  were  excluded  from  the  IVllita 
which  were  appliofl  to  pious  use.^/*    And  aflorvanlaf  !■ 
2+,  §  7,  he  saysv  **  now  the  patron  hiw  only  thi» 
vacmit  irtipends  to  pion*  uses,"    Er^kine,  ia  Bl  t  L 
16,  puts!  the  wise  of  tlie  preshyterj'  rufusii^  th# 
patron,  and  aihnitting  another,  and 
patron  may  retain  tl*e  ^|] 
trust eCf  ou  tbe  footing 
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to  otlier  authorities,  which  reoognife  the  same  doctrine ;  but  the 
finding  of  the  Covart  in  Cochrane  of  CnliOM  v.  Stoddart,  Mor. 
9951,  is  important  with  reference  to  an  argoment  urged  by 
the  appellant.  In  that  case— there  being  a  oonteat  as  to  the 
right  ot  patronage,  the  presbytery  rejected  the  person  presented 
by  the  patron  in  whom  the  right  was  afterwards  found  to  reside, 
and  admitted  the  presentee  of  the  other  claimant,  and  the  Court 
found  that  the  patnm  having  presented  in  due  time  a  qualified 
minister,  whom  the  presbytery  ought  to  have  admitted,  he  had 
right  to  the  fhiits  of  the  benefice,  notwithstanding  the  settle* 
ment  of  the  other  presentee,  and  that  aye  and  until  the  va- 
cancy should  be  legally  supplied.  The  cases  of  Auchtermuchty, 
Mor.  9099 ;  Moncrief ;  Cochrane  v.  Stotklart,  Mor.  9951 ;  case 
of  Lanark,  Mor.  9954;  Dick  v,  Carmichael,  established  the 
same  principle.  The  vacancy  is  treated  as  continuing,  not  de- 
termined either  by  the  rightnil  completed  act  of  the  patron  or 
the  wrongfiil  rejection  or  omission  of  the  presbytery.  It  was 
within  the  terms  of  the  act  1592,  c.  117,  the  case  of  the  pres^ 
bytery  ref^ising  to  admit  a  qualified  minister  presented  to  them 
by  the  patron.  The  rights  of  the  patron  cannot  be  afiboted,  in- 
creased or  diminished  by  the  greater  or  lesser  degree  of  miscon- 
duct of  the  presbytery.  The  act  of  1 592  makes  no  such  distinc- 
tion, and  yet  the  respondent  rests  much  of  his  case  upon  these 
two  points ;  Jirstf  that  upon  the  patron  doing  all  that  it  was 
incumbent  upon  him  to  do,  namely,  presenting  a  qualified  per- 
son, the  vacancy  ceased ;  and,  seomd/y,  that  &e  continuing  re- 
fusal of  the  presbytery,  notwithstanding  the  judgment  of  this 
House,  gave  a  new  right  to  the  patron,  although  it  did  not  to 
his  presentee,  and  destroyed  the  claim  of  the  Widows'  Fund,  by 
determinmg  the  vacancy  of  the  stipend,  although  the  parish 
continued  vacant.  The  answer  to  them  is  to  be  found  in  the 
observations  already  made.  These  declarations  are  not  only 
not  recognized  by  the  acts  and  the  authorities,  but  are  in  sub- 
stance negatived  by  them.  If  they  were  recogniied  it  would 
be  difScult  to  conceive  how  any  vacant  stipend  could  arise ;  for 
the  first  six  months  it  does  not  arise,  and  if  the  patron  present 
irithin  that  period,  the  vacancy,  according  to  the  argument,  de- 
termines, although  the  presentee  be  not  admitted,  and  if  the 
Mtron  do  not  present  in  due  time  he  cannot  claim  the  vacant 
tipend ;  and  again,  if  the  impn^ter  reAisal  of  the  presbytery  to 
dmit  determines  the  vacancy,  within  the  moaning  of  the  term 
s  used  in  the  54th  Qeo.  iiL  e.  169,  such  determination  must 
ike  place  within  the  first  six  months,  that  is,  befbre  it  had 
^mmenced.  One  other  point  was  put  forward  bv  the  respon- 
ant  in  the  printed  papers,  though  littie  if  at  all  relied  upon 
i  the  bar,  but  to  which  some  of  the  learned  Judges  seemed  to 
;tach  some  weight,  namely,  a  personal  exception  to  the  respon- 
snt,  founded  upon  a  summsed  identity  between  the  parties 
terested  in  the  Widows*  Fund  and  the  presbytery,  disqualify- 
g  the  former  from  taking  any  advantage  frt>m  the  misconduct 
'  the  latter.  The  first  answer  to  tMs  is,  that  there  is  no  ground 
iiaterer  for  such  alleged  identity,  and  if  there  had  been,  in 
e  absence  of  an^  allegation,  or  proof  or  probability,  that  the 
esbytery  had  rejected  Mr  Toung  in  ofder  to  create  a  vacant 
Lpend  for  the  benefit  of  the  Widows'  Fund,  the  answer  would 
^ve  been,  that  the  statutes  have  given  to  the  Widows'  Fund  a 
^iit  which,  by  the  act  1592,  is  to  arise  from  the  improper  act  of 
esby  teries,  luid  that,  in  the  absence  of  firaud.  Courts  of  Justice 
e  bound  to  give  effect  to  this  as  to  anv  other  right 
£jord  Brougham, — My  Lords,  I  entirely  agree  with  my  noble 
id  learned  mend,  who  of  course  meant  to  conclude  by  moving 
at  the  interlocutor  be  roversed. 

£,ord  Cottenham,'--T\^9X  the  interlocutor  be  reversed,  and  that 
e  defendant  be  assoilzied  firom  the  conclusion  of  the  action. 
Liord  Brougham, — Exactiy.  And  I  really  must  say,  with  all 
spect  for  the  Court  below,  (and  I  believe  we  all  hero  agree 
on  that  subject,)  that  it  has  never  hi^[»pened  to  us  to  see  a 
se  come  beforo  us  which  was  moro  clear — more  free  firom  all 
ubt — more  free  from  all  difficulty  as  to  the  way  in  which  it 
ght  to  be  decided.  So  it  was  frt>m  the  beginning,  and  so  it 
w  accms  to  us  in  the  last  resort.  My  Lords,  the  question  is, 
stated  by  my  noble  and  learned  frien<(  simply  this,  whether  the 
ms  of  the  act  of  the  54  George  iii^  passedin  1814,  applied  toa 
3ancj  ccHistituted  and  continued,  as  the  present  vaoimcy  was 
istituted  and  continued,  that  is  to  say,  whether  this  is  a  case 
which  the  vacant  stipend  belongs  to  the  patron,  to  be  by  him 
>lied  to  pious  uses  within  the  parish;  for  tf  so— but  under  the 
uer  ftud  the  latter  act,  the  act  of  1814 — ^the  pavment  of  that 
lend  ineontestably  belongs  to  the  Widows'  Fmid.  My  Lords, 
Loll  first  get  rid  at  once  of  the  argument,  which  I  mutt  say 


astonished  me  almost  moro  than  any  thing  I  ever  heard  in  the 
profession  of  the  law,  namely,  the  argument  set  up  with  respect 
to  the  personal  exception.  I  think  to  term  that  absurd  is  not 
giving  it  an  epithet  beyond  its  value.  In  the  first  place,  there 
is  no  person  here  to  be  barred  because  thepr  are  not  the  same 
parties.  The  General  Assembly,  by  a  majority,  did  a  certain 
thing — that  does  not  bar  the  church  even.  But  the  parties  in- 
terested in  this  fund  are  not  the  church  who  have  done  the 
thing,  even  supposing  that  tlie  church  could  be  barred  for  what 
they  had  done  judicially,  but  the  parties  here  are  parties  claim- 
ing to  be  entitied  to  the  vacant  stipend  on  behalf  of  the  Widows' 
Fund.  How  are  the  professors  of  the  university  to  be  dealt 
with  in  the  way  of  personalia  exceptumis  f  That  is  quite  sufficient 
to  sweep  away  at  once,  without  saying  more,  this  most  extra- 
ordinary doctrine  set  up  of  personal  exception,  which  I  am 
happy  to  find  was  really  not  much  relied  upon  in  the  later  stages 
of  the  cause.  Now,  we  come  to  the  point  in  the  case — can  any 
one  doubt  that  this  was  a  vacancy,  and  can  any  one  draw  the 
line  between  a  vacancy  constituted  in  one  way  and  a  vacancy 
constituted  in  another  way  ?  Your  Lordsliips  will  find,  by  the 
very  wcnrds  of  the  statutes,  from  the  earlier  acts  down  to  the 
later  acts — ^I  refer  more  particularly  to  the  act  of  1661,  c  52 — 
that  the  vacancy  in  question,  which  entitles  the  patron  to  the 
vacant  stipend  is  not  confined  to  vacancies  (as  some  of  the 
learned  persons  in  the  Court  below  seem  to  have  argued,)  occa- 
sioned by  death,  resignation,  deprivation,  or  transportation,  but 
it  saytj  or  oecasioned  in  any  other  manner  of  way — the  act  is 
general.  The  act  of  1661  recites  that  the  former  acts,  namely, 
the  old  acts,  beginning  with  1592,  gave  the  vacant  stipend,  whe- 
ther '*  occasioned  by  death,  resignation,  deprivation,  transporta- 
tion, or  any  other  wav,"  to  the  patrons;  it  recites  that  as  to  the 
former  acts — and  if  that  were  not  sufficient  to  affix  a  legislative 
construction  upon  those  former  acts,  which  possibly  it  may  be 
argued  it  was  not,  then  it  proceeds  to  enact  that  the  same  sti- 
pend, whether  vacant  in  one  way  or  the  other,  or  vacant  in  any 
other  wajy^  shall  be  given  to  one  particular  class  of  pious  uses, 
viz.,  for  the  relief  of  ministers  who  had  suffered  during  the  late 
troubles.  This  being  an  act  passed  in  1661,  the  act  of  1672,  c. 
20,  gives  the  vacant  stipend  to  the  same  parties,  the  object  pro- 
bably having  been  satisfied  by  the  payment  of  the  vacant  sti- 
pends during  the  intervening  eleven  years,  but  it  gives  tlie 
vacant  Mipenda  to  the  universities.  Well,  therefore,  may  Mr 
Erskine,  in  his  4th  Book,  titie  5,  sUte,  which  he  does,  that  if 
any  doubt  had  existed  as  to  the  former  acts  vesting  the  vacant 
stipend  in  the  patrons,  not  for  their  own  benefit,  but  for  pious 
uses  within  the  parish,  these  two  last  acts  which  he  cites,  and 
the  words  of  wmch  I  have  just  adverted  to,  viz.,  the  act  of  1661 
and  the  act  of  1672,  vested  the  vacant  stipends  in  the  patrons, 
but  only  to  be  applied  by  them  as  trustees,  for  pious  uses.  Now, 
my  Lords,  the  question  is,  whether  this  is  a  vacant  stipend  ?  I 
should  say  that  these  acts  are  sufficient  to  shew  that  any  vacancy 
which  continued,  though  occasioned  by  death,  comes  within  the 
purview  of  the  former  acts,  and  therefore,  as  the  act  of  the  54  Geo. 
lit  transfers  all  such  stipends  from  the  patrons  to  the  Widows' 
Fund,  making  that  as  it  were  the  pious  use  to  which  it  shall 
be  applied,  I  should  say  that  that  completely  proves  the  pro- 
position. But  let  us  see  how  it  stands  upon  tiie  pleadings,  be- 
cause that  is  worth  considering.  B^Rire  going  into  that,  how- 
ever, I  should  remind  your  Lordships  of  what  my  noble  and 
learned  friend  has  adverted  to,  viz..  Lord  Stair's  authority,  which 
is  express.  I  believe  that  it  is  first  mentioned  in  Book  ii,  titie  8, 
but  in  Bo(dc  iv.,  titie  24,  his  opinion  is  more  fulL  He  says,  *^  In 
benefices  patronate,  the  patron  had  a  right  to  the  teinds  setie 
vacanle.  But  several  acts  of  parliament  have  restricted  the 
rights  of  patronage,  and  now  the  patron  has  only  the  application 
of  vacant  stipends  to  pious  uses  within  the  parish."  I  refer  to 
page  694  of  Lord  Stair's  Institutes.  Now,  my  Lords,  let  us  just 
look  for  one  moment  to  the  statement  of  facts  to  the  pleas  here, 
in  order  to  see  in  what  way  these  parties  themselves  have  dealt 
with  the  question;  and  on  looking  at  those  pleas,  I  should  have 
said  that  this  argument  which  they  now  set  up  must  have  been 
an  after-thought.  They  begin  by  stating  very  frilly  and  very 
distinctiy  that  the  vacancy  took  pUoe  in  a  certain  way.  I  am 
reading  the  revised  condescendence  for  the  present  appellant, 
Lord  KinnouU,  and  the  Reverend  Robert  Young,  the  presentee, 
*^  That  the  chivch  and  parish  of  Auchterarder  became  vacant 
by  the  death  of  the  Reverend  Charles  Stewart,  on  3d  August 
1834 ;"  answer  for  presbytery,  ^  admitted ;"  answer  for  Widows' 
Fund,  **  admitted ;"  and  then  they  go  on  tiunough  all  the  stages  of> 
the  prooeedings  to  shew  in  what  manner  the  vacancy  continued;"' 
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takiii)^  th\}  vlioie  of  tliftt  kijjctUcr,  it  nmoynts  to  thia,  that  » 
vacancy  orij^matrng  in  the  death  of  th«  late  mcumbent  was 
contitiuocl  by  the  refijsal  of  the  presbytery  to  mini  it  the  presentee 
of  the  patron.  But  now  we  tiiivc  1 1  us  In  thu  statt'inent  of  fncts 
for  the  reaptinclent,  Dr  G onion,  culkxjtor  of  thta  Widows'  FuiwJ, 
■which  stai^^Mitrtit,  with  the  flnnwLT  taken  toguthcT»  form  tJie 
lUdttcT  ui»oti  which  we  arc  toiietidc.  I  do  think  thut  it  lasome- 
wliat  extraoRiinary  tJiat  thi!  icaniefl  peraonsij  who  have  ut  very 
pTwit  U'Ugih  aiiil  with  ohi^iomtis  Imniinjifiiot  applied  ven' happily 
to  the  point  bi.'fure  thciiv  the  felicity  being  very  amall  tiiciUKh 
the*  pruUsity  ii  very  grvHtO  &houhJ  not  have  looked  at  tlie»<j 
twu  lin(?a,  whJt'h  f  am  ^iti^  to  fead^  for  they  Would  have  fltH?n 
tiint  the  afjgiiment  hail  nu  focus  uttnidi — this  i»  the  way  it  is  de- 
scribed,— "  In  consequence  of  the  death  of  the  Hevereml  Charles 
Stewart,  on  the  Slat  of  August  1834,  the  parisii  of  Aucliterar- 
der  beeame  vacant,  anti  reraains  mt  at  the  preM^nt  tlate/^  From 
the  argument,  I  sEiouLd  iLavo  thought  tliat  th(H»p  who  tnennt  to 
maintain  the  present  contontlon  of  the  appoilimt  would  have 
denied  that,  inatearl  of  whleh  they  say  "  ailinitteil/*  What  have 
they  adtnitted  ?  Wh}^  they  have  ailinittf^l  themwlvea  out  of 
Court,  for  they  say  that  tfie  vacancy  liegan  with  Ok-  rk-ath  of 
the  former  incundK^nt,  and  that  the  vacancy  which  Ix^n  with 
hifl  death  etnilinneu  to  the  pre-sent  date.  \Vhat  becomes,  tlien^ 
of  all  the  arjfument«  of  tho^ie  learned  persons,  who  aay,  "It  h 
very  true  tlmt  the  vacoj^cy  Ix^gan  by  deaths  and  was  cuntinued 
for  SIX  months  by  death  ;  and  we  do  not  deny  that  the  stipend 
during  that  peritxl  is  to  be  paid  to  the  Widows'  Fund  ;  but  then, 
all  of  a  sudden^  it  adopted  a  new  character — it  asaumefl  a  totally 
different  shape— it  bivame  no  lonj^i^r  a  vacancy  by  deatli,  but 
became  a  vaeaney  arising  from  SiOnie thing  else,  namely,,  froiu 
tlie  non- reception  of  the  patron's  presentee.**  But  it  k  a  very 
remarkable  thing,  that  none  of  these  learned  persons  can  deAjte 
the  period  when  tikis  marvellous  chanf?^^  took  plaec  in  the  eha- 
racier  of  the  vacancy  ;  for  your  lordships  will  11r»d  that  some 
of  them  argue  that  it  took  phwx?  upoti  the  refusal  of  the  pres- 
bytery (I  have  shewn  tlmt  that  cannot  be  held  after  the  Btnte- 
tnent  of  facts  which  I  have  read,  and  wliieh  is  adtnitK^d,  but  I 
will  presently  shew  tliat  it  is  op|M)sefl  to  the  authority  of  the 
case  peferre<i  to  by  my  noble  and  leanKnl  fHend,)  and  at  other 
times  they  seem  to  think  that  the  marvellous  change  in  the 
clutracter  'of  this  vacancy  took  place  at  the  lime  when  tliia 
House  afflrmetl  the  decision  of  the  Court  below»  Now^,  in  the 
first  place,  it  U  elenr,  upon  this  admission*  that  this  vacancy 
did  not  begin  to  take  place  at  the  time  of  the  refusal  of  the 
prcabytory,  for  t!ie  statement  is  that,  up  to  the  pres^ent  time, 
the  vacancy  continues  as  a  vacancy  by  deuth— and  that  is  after 
tho  rcftisfll  by  the  prt^^bytery.  Then  they  will  say  that  the 
mcancy  took  plwe  at  the  time  of  the  lloua^  of  Lorila  decidmji;  the 
Auchterarder  cast^ — that  that  decision  terminati*d  tlie  vacancy 
which  <leath  tiad  originated,  and  creatii'tl  a  new  vacancy.  i?up- 
Jiose  they  put  it  in  that  way^uat  consider  wlial  that  de- 
cision was — VVaa  that  a  decision  that  A  B  was  the  minister  of 
the  parish— was  it  a  decision  that  Mr  Young,  the  presoiitee,  was 
in,  and  that  he  waa  the  incumbent— was  it  a  decision  that  there 
waa  plenity?  No  such  thing.  It  was  a  decision  that  admitteil 
that  the  vacancy  continued,  for  it  was  a  decision  ordering  the 
preabytery  to  admit  Mr  Younji  upon  trird,  who  might  have  lieeri 
incttmiietent  upon  two  or  three  canonicid  grounds^ which  1  eali 
canonical  in  coritra4listinction  to  the  VcUy  Act— that  is  to  say, 
he  might  have  been  found  mmnA  Sfi^rienjt  in  doctiina^ia  might 
have  been  found  minm  sujfii-ifjvi  in  litaniturn,  or  he  might  luive 
been  found  minti$  sfjffirienjt  m  Itouis  monhtJM,  and  he  might  have 
been  rejectcih  though  your  L*irdships  said  that  there  wai*  an 
undouWd  right  in  Air  Young  to  Ix.*  ndintttefl  on  trial — the  de- 
cision of  this  llouiic  did  ntit  create  a  new  vacancy,  it  only  called 
upon  tlie  presbytery  to  admit  the  presentee  on  trial  How  can  any 
mortal  man  say  that  that  constitutes  a  ^denity  which  puts  an  cad 
to  the  vacancy  ?  But  if  there  was  a  plenity.  Lord  Kinnoull  had  no 
right  to  the  stipend  any  more  than  the  Widows'  Fund,  so  that 
really  this  argument  (which  it  is  impossible  to  seize  hold  of  or 
deal  with  hi  any  other  way  than  as  I  have  dealt  with  it)  is  a  more 
inept  ai^niment,  and  without  foundation,  than  any  that  I  ever 
•aw  railed  in  any  case,  Now^  the  case  which  has  been  arl verted 
to  by  my  noble  and  ieamed  friend,  of  Bick  t\  Canuichacl, 
was  a  very  diflUrent  C4ise  from  the  present.  But  the  case 
whicli  is  first  adverted  to  in  this  argument  is  the  case  of 
Monereitr  the  effect  of  which  is  thus  given  :  '^  If  presbyteries 
feftiae  a  presentation  duly  tendered  to  tliem  in  favour  of  a 
qualified  minister,  against  which  presentation  or  prceeotec 
ihtm  is  no  legal  objection,"  (which  is  this  case)  **  and  ulmit 
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another  person  to  Ijc  minister/*  (iJial  is  quiie  iaBitioiilf 
the  question  who  is  in  and  who  is  out)  **  the  ptusim  h^Ht^ 
to  retain  the  stipend  as  in  the  case  of  a  vucam^y"  *fhatbi 
very  general  statement,     I  have  looked  into  tl*e  dicriyiyuj  fnm 

I  wliich  it  Is  quotedi  and  I  Ond  no  fiirther  oeeount  c/it;|!flt 
Jjonl  Mfincreiir,  a  very  leamiil  jx^rwjn,  who  l*  aiast  tWi^t  jji 
his  studies  into  all  cases,  states  that  the  soureifi  of  iltiUcitt^ 

I  when  examined  into  (he  must  therefore  liave  «^Miiuied  \m 
them)  fully  support  that  proposition,    i  haTc  ciuk'Bt<>iinJ  ig 

I    find  out,  in  order  that  I  might  follow  the  justiii?  of  hii  IM^ 

I    ship's  rennirk— though  by  no  means  doubtiog  i|^*bE  Ik 

,  sources  are  in  wliich  that  ease  is  nmre  fully  statid.  MurriicBi 
Dictionuy  is  a  yk'TJ  useful  work— a  highly  ui»e!ul  ci>mpeti^iiia 

'  —but  it  is  in  mimv  of  its  article  s  cjirt^Iessfly  done,  and  *t  kao* 
the  history  of  it :  that  it  was  son^^what  hastilv  doni^  Ba»i  tkt 
very  often  the  compilers  were  fi-uslratc^I  in  I'latir  lUiiu^iitv 

I  make  the  work  complete.  It  sometimes  says  "  see  mwv  m  k^^ 
pimdix/'  and  when  ytm  look  tlien.^  is  no  appeudijc.  In  liiii  cut 
there  tA  '^  see  appemJix,"  imd  tbert*  is  noil  ting  in  tliu  iiip^iMiii 

I  which  says  one  single  word  upon  thia  caj^%  thiai|Hi  it  giti* 
two  other  ca^es.  J  have,  therefore,  tieen  unable  to  Iblkn  lak 
Moncreiff,  though  1  have  no  doubt  of  the  aocaiwitjr  tf  II 
renuirk,   and  that   he   had  looked  into  tl  e  trglaal  ppmli 

<  which  Uie  case  was  to  be  found.  But  that  is  tho  Ivis  talp^ 
tantr  because  there  i&  the  case  of  Lanark  or  Dkk  r.  CunsikWi 
Camiichael  was  a  person  apii(Hiite<l  factor  by  the  lijuuflj  oi  tfce 

I  E^tcliequer,  actiuif  on  behalf  of  the  crown — thecttJwD  bdji|  ^ 
iron — and  in  that  case  your  Lordships  reversed  theil^ifkiiisw 
against  w  hat  I  am  going  to  TvmH,  and  therefore  «ct  up  tkpMirf 
which  I  am  now  going  to  state;  and  it  U.  most  impcittiitt,k 

,  it  makes  an  end  of  any  controversy  remaining  In  dui  caa 
The  Court  then  decreed  that  "  the  stipend  should  mnsmniibf 
patron  as  vacant,  or  till  the  presbytery  admit  bis  ptaKSUa^ 
The  presbyteiy  has  not  admitted  his  presentee,  and  tlitf^bfll 
remains  a£  vai'unt,   Kow,  1  tind  that  stnue  of  the  Ieamed  hofh 

,  in  a  very  elaUjrate  judgment,  particnhirly  mv  Lonl  ^liurOEt^ 
Clerk,  (whose  judgment  extends  over  twenty  jiages^  andlinrt 

;    take  the  liberty  of  saying  it  etubraces  it  without  ttaicluwit it) 

!  says  that  he  cannot  *ee  b«w^  the  ca»e  applies.  If  Im  Ijinyuf'i 
judgment  hod  extended  over  two  pagijs  like  Lot^l  M-itirroCi 
and  Loril  Jeffifey'ft,  he  very  likely  woukl  have  seen  ii  *itii«it 
any  difficulty.  I  do  not  see  how  Ids  Imdgment  applkiU^tk 
case,  but  I  av^  mcj^t  clearly  how  tlie  jud^nneut  of  thi*Hi 
in  the  case  of  Lnnaj"k,  that  is  to  say,  Dick  iv  Canas " 

I  plies  to  the  easc^  becauac  it  shew^  that  It  ia  a  vacancy, 
a  vacancy,  the  p&tfnil  is  entitled  mnk«r  the  acts,  ai  cos 
us,  Hud  by  Stair,  and  the  highest  text-writers,  mid  a* 

I     by  a  still  higher  authority  than  either   or  both  togi' 

I  legislature  itself^  of  ItiGl  and  16Ti,  diap,  20,  fJmt  tb? 
such  cases  of  vacancy  is  en ti tied  ttilpto^  »««  Xq  tiifr  t^ 

!     pend.     The  decision'  lays  it  clown  tnat  it  la  a  Vicmt 
and  it  is  trcat^Hl,  dc^lt  with  and  recfjgmzed  as  vacat 
fore^  my  Lords,  I  have  no  doubt  whatever  in  thl# 

j  greatly  wonder  tliat  it  ever  sliould  liave  r^H^eavcd  a 
decision.     I  liave  read  all  the  judgments  in  the  C^mri 

I    with  great  attention— I  have  read  *omc  of  tbera  with  gn 

\     probation — 1  Irnve  read  others  of  I  hem    with  great  jiaili, 
coide^s  I  do  not  think  they  tshew^  that  y&ry  cati^ftU  aod 
berate  attention  (I  say  no  moro)hft«lieen  paid  i«  tfaw  wlw4*<i 
cumstances  of  the  ca^'. 

Lard  CmnpftrlK—My  Lonls,  I  have  paUl  ibr  t 

to  this  case,  but  1  do  not  like  to  trust  Dnys».i  :i 

I     detail  of  it ;  therefore,  I  ghall  content  mys^Lli*  ^vtin  <}iyv.i,  ttM 
entirely  concur  with  my  noble  and  learae^l   friniils  ■!»  *^ 
preceded  me  in  the  ciajstruetion  that  they  put  ^  i  ^  '•  t  ti^ 
With  regartl  to  the  ohjeetion  upon  the  pmonjj  • 
credit  of  tlie  aclministration  of  jii£tlce  in  m\ 
regret  that  that  defence  ever  waa  set  Up.      i  -^^ 

mgTQi  that  any  weight  was  given  to  it  by 
Judges, 

The  intcrlocuto?  ttmr^^  and  dcfendtuit  mdM 
witli  costa  lielow. 
First  Division.— J^rd  Motray,  Ordiitm,' 
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18/A  Apnl  1845. 
House  of  Lords.— (W.H.D.) 

No.  155. — Chables  Febrier,  Esq.,  Appellant,  v.  Dr 
W.  P.  AusoN  and  others,  (Miss  Hood's  Trustees) 
Respondents. 

Arbitration— Expenses — Troof— Held  (aflSrming  the  judgment 
of  the  Court  of  Session)  1.  That  an  arbiter  in  a  general  refer- 
ence is  entitled  to  award  expenses  though  povoer  to  that  effect  be 
not  erpressly  given  in  the  submission.  2.  That  though  a  decree- 
arbitral  was  partly  reduced^  as  ultra  vires  coropromissi,  it  was 
still  competent  to  sustain  the  arbiter's  award  viaking  one  party 
liable  far  the  whole  expenses,  3.  Uuit  the  arbiter  had  ^roperfy 
refused  to  take  the  Judicial  examination  of  one  of  the  parties  as  to 
tie  construction  of  the  eked  of  reference. 

See  ante,  vol.  xv.  p.  227. 

Miss  Hood  sold,  in  1809, 14  acres  of  ground  for  feu- 
ing,  at  the  foot  of  Leith  Walk,  to  Lyell  and  Gibson,  for 
£14,000,  payable  £2000  in  1810,  £6000  in  1819,  and 
£6000  in  1829.  Gibson  stopped  payment  in  1810, 
and  Ljell,  after  paying  his  share  of  the  first  instalment, 
in  1811.  They  executed  separate  private  trusts  for 
behoof  of  their  creditors.  The  appellant  was  elected  a 
trustee  on  Lyell's  estate,  and  continued  to  manage  the 
ground  feued  from  Miss  Hood  till  1825,  when  he  ad- 
dressed a  letter  to  Mr  Storie,  W.S.,  Miss  Hood's  agent,  in 
which' he  offered,  for  an  assignation  in  his  own  favour  to 
Miss  Hood's  claims  against  Gibson  and  Lyell,  the  sum  of 
£10,000,  to  be  paid  at  the  ensuing  Whitsunday,  or  if 
not  then  paid,  to  bear  interest  at  four  per  cent.  This 
offer,  under  slight  modifications,  was  accepted  on  the 
part  of  ^ss  Hood;  but  disputes  having  arisen  on  some 
points  connected  with  the  agreement,  the  following 
letter  from  Mr  Alison  (one  of  and  acting  for  Miss 
Hood's  trustees)  was  addressed  to  Mr  Storie,  and  by 
him  communicated  to  the  appellant : 

"I feel  desirous  that  the  matters  depending  between  Miss 
Hood's  trustees  and  Mr  Ferrier  should  as  soon  as  possible  be 
adjusted,  and  therefore  I  agree,  on  the  part  of  the  trustees,  to 
the  following  terms  of  compromise : 

"  Mr  Ferrier  demands,  1st,  That  he  should  get  a  new  dispo- 
sition from  the  trustees,  referring  to  the  state  o(  debt,  and  4>o- 
cifying  the  amount  of  that  debt  in  gremio,  2d,  That  he  should 
be  allowed  to  pay  four  per  cent,  from  Martinmas  to 

on  £10,000.  Sd,  That  he  should  be  allowed  to  pay  ii>- 
torest  at  two  and  a  half  per  cent  only  on  £6800,  from  Whit- 
sunday 1828,  and  four  per  cent,  on  £3200.  4th,  That  he  should 
be  allowed  a  commission  for  his  alleged  trouble  in  carrying 
tiirougfa  the  business  connected  with  Miss  Hood's  claims. 

^  To  avoid  litigation,  and  for  the  sake  of  peace,  I  agreed  that, 
on  Mr  Ferrier's  immediately  paying  up  £10,000,  or  so  soon  as 
the  proper  disposition  can  be  prepared  in  his  favour,  the  first 
three  of  these  demands  shall  be  conceded  on  the  part  of  Miss 
Hood's  trustees,  leafing  the  whole  interest  to  remain  in  his 
hands,  to  await  the  issue  of  the  question  as  to  his  claim  for  com- 
mission, which  cannot,  in  any  erent,  amount  to  nearly  so  much 
as  that  sum.  This  question  wo  shall  agree  to  submit  to  any 
respectable  gentleman  to  be  mutually  named,  if  we  cannot  settle 
the  question  otherwise,  or  try  the  point  at  law,  as  Mr  Ferrier 
shell  incline." 

Ultimately  a  submission  was  entered  into  to  Mr 
James  Hope,  W.S--  The  deed  of  submission  narrates 
the  original  transaction  with  Miss  Hood, — ^the  letters 
of  1825,  on  which  Mr  Ferrier's  purchase  proceeded, — 
the  alleged  informalities  in  the  disposition  offered  to 
Mr  Ferrier, — ^the  agreement  to  execute  an  assignation 
of  new  in  his  favonr,  and  to  allow  him  to  retain  the  in- 
terest due  on  the  price  from  Whitsunday  1827,  till  the 
question  as  to  allowances  for  trouble  and  commission  in 
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managing  the  property  should  be  determined  by  the  ar- 
biter.    The  deed  of  submission  then  proceeds : 

"  Therefore  the  said  parties  hare  submitted  and  referred,  and 
hereby  submit  and  refer,  the  claim  of  the  said  Charles  Ferrier 
for  commission  and  trouble  foresaid,  and  the  objections  and  de- 
fences thereto  on  the  part  of  the  said  trustee,  to  the  amicable 
decision,  final  sentence  and  decreet -arbitral  to  be  given  forth 
and  pronounced  by  James  Hope,  Esquire,  W.S.,  sole  arbiter 
mutiially  chosen  by  the  said  parties." 

The  following  decrect-arbitral  was  pronounced : 

"  Printo,  I  find  that  the  claim  preferred  by  the  said  Charles 
Ferrier  against  the  trustees  of  the  said  Miss  Elizabeth  Uood, 
for  commission  and  trouble  in  the  management  of  the  property 
over  which  the  said  Miss  Elizabeth  Hood's  said  heritable  secu- 
rity extended,  and  in  making  payments  in  cash  to  the  said  Miss 
Elizabeth  Uood  and  her  trustees,  or  otherwise,  in  relation  to 
the  said  security  held  by  the  said  Miss  Elizabeth  Hood,  or  tho 
settlement  of  her  claim  under  the  same,  is  excluded  by  the  terras 
of  the  missiTes  which  passed  between  the  parties  at  the  time  the 
said  Charles  Ferrier  purchased  the  said  Miss  Elizabeth  Hood's 
said  heritable  debt ;  and  I  repel  the  said  claim  for  conmiission 
and  trouble,  and  decern  accordingly :  Secunda,  I  find  that  the 
trustees  of  the  said  Miss  Elizabeth  Hood  are  not  liable  to  tho 
said  Charles  Ferrier  for  the  farther  claim  brought  forwajrd  by 
him  under  the  said  submission  against  them,  for  the  expense  of 
the  amended  disposition  and  assignation,  which  was  granted  by 
the  said  trustees  in  favour  of  the  said  Charles  Ferrier,  and  tho 
expense  of  obtaining  the  same,  except  to  the  extent  of  the  sum 
of  £12.  4.  2.,  as  admitted  by  the  trustees  of  the  said  Miss  Eliza- 
beth l^ood ;  and  I  repel  tlie  claim  of  the  said  Charles  Ferrier 
for  the  expense  of  said  amended  disposition  and  assignation,  and 
expense  of  obtaining  the  same,  except  to  the  extent  aforesaid, 
and  decern  accordingly;  but  to  the  extent  of  said  slum  of  £12. 
4s.  2d.,  I  sustain  the  said  claim,  and  I  decern  and  ordain  the 
trustees  of  the  said  Miss  Elizabeth  Hood  to  make  payment  of 
that  sum  to  the  said  Cliarles  Ferrier :  Tertio,  1  find  the  said 
Charley  Ferrieir  liable  to  the  trustees  of  the  said  Miss  Elizabeth 
Hood  in  the  expenses  incurred  by  them  in  the  course  of  said 
submission,  ^including  therein  the  amount  of  the  account  of 
charges  paid  by  them  to  the  clerk  to  the  submission)  which  ex- 
penses I  hereby  modify  to  the  sum  of  £76.  15.  8.  sterling,  and  I 
decern  and  ordain  the  said  Charies  Ferrier  to  make  payment  of 
the  said  sum  of  £76.  15.  8.  sterling  of  modified  expenses  to  the 
said  Dr  William  Pulteney  Alison,"  &c. 

Mr  Ferrier  brought  a  reduction  of  the  decreet-arbi- 
tral,  chiefly  on  the  following  grounds  : 

*'  Q^into,  The  said  decreet-arbitral  and  whole  proceedings 
are  null  and  void,  in  respect  the  arbiter  has  given  an  award  of 
expenses  against  the  pursuer,  altliough  no  such  power  is  con- 
ferred upon  him  by  the  deed  of  submission,  and  although  these 
expenses  were  chiefly  incurred  in  discussing  questions  not  em- 
braced by  the  submission :  such  finding  was  incompetent,  and 
ultra  vires  compromissL  Sexto,  The  said  decreet-arbitral  and 
whole  proceedings  are  null  and  void,  in  respect  the  arbiter  has 
thereby  found  th&t  the  pursuer  was  not  entitled  to  certain  ex- 
penses incurred  by  him  for  one  of  two  dispositions,  and  wliich 
expense  was  occasioned  by  the  defendera  themselves  or  Miss 
Hood,  through  their  errors,  negligeuces,  and  faults,  ^«^  in  re- 
spect tills  question  was  not  embraced  in  the  submission,  and 
had  been  distinctly,  and  without  any  limitation,  conceded  by  the 
defenders ;  and,  second,  in  respect  that,  even  assuming  tliis  ques- 
tion to  have  been  embraced  in  the  submission,  the  arbiter,  while 
professing  to  decide  the  question  on  a  legal  construction  of  cer- 
tain missives,  has  done  so  upon  a  clear  misconstruction  of  the 
missives,  contrary  to  fact  and  to  law,  as  well  as  to  the  p)|^a 
principles  of  substantial  justice.  Septimo,  The  first  finding  in 
the  decreet-arbitral,  which  repels  the  pursuer's  claim  for  com- 
mission, is  oontranr  to  law,  to  justice,  and  to  evidence,  and 
bears  ex  facie  that  the-  arbiter  has  mistaken  the  law  upon  which 
he  profesised  his  intention  to  proceed,  in  assuming  that  the  mis- 
sives whidi  passed  between  Uie  pursuer  and  Miss  Uood,  dated 
1st  April  and  18th  May  1825,  wore  meant  to  f^  Miss  Uood 
of  claims  competent  to  the  pursuer,  as  Lyell's  trustee,  at  the 
time  he  was  transacting  in  an  entirely  difi*erent  character,  viz^ 
as  a  private  individual,  in  which  character  alone  he  purchased 
from  Miss  Hood ;  whereas  these  missives  only  bound  the  pur* 
suer  as  an  individual  to  relieve  her  of  the  expense  of  the  disp(> 
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mi'iOTU  and  any  other  relntive  coat*  incuire^J  in  the  IranenctioTi 
with  kinii^lft  m  an  indivUJusil,  but  neither  did  ih^liargc  nor  wns 
iiiKinr!i>d  to  dischnrj^  the  cxjinpunitivuly  brge  claim  the  pursuer 
hm}  9^a  tniitcc  on  LyeLr»  estate  ogaiust  Mi«s  Hood  for  hk  pro- 
f<?83iuiiiil  labours  during^  a  course  of  many  years  :  It  was  tlierty- 
fore  ccmtraiy  to  law,  a*  well  as  to  fact  and  evidonce,  to  iisjjumo^ 
us  tho  urbitLTdkl  that  the  clause  in  tlton^l^ivo  etipuktinsf  ilmt 
tho  purutier  should  bo  bound  to  relievo  Mius  Hotid  of  tho  ox- 
punst!  of  tho  eonveyftnce  (wliich  clnusis  wm  tippUcjiblo  alone  to 
the*  piirsuor  as  on  individual,  ant!  to  tho  oxpgnsi^  of  tho  transfic- 
iion  of  BiLJo  thereby  elfectod),  coidd  roceivy  an  intorprotation 
»uch  119  to  mako  itoTiibrttce  bis  claim  as  trustoe  on  LycirsoBtato 
— a  claim  com pe Sent  to  tho  pursuur  In  that  character  of  far 
j^reator  Importiuico,  and  much  moro  oxtotisive,  than  the  spocial 
obligati<»n  nu*ntioi;ed  m  tho  misaivo,  and  to  which  at  the  time 
not  the  aiitrhtcat  rofcrcnco  ever  was  made.  It  was  ootitrnry  to 
Iaw  ftod  to  jtifltit!Ot  by  such  an  iinwamtiited  mtorpTotation^  to 
ftvado  all  ocjnsidonition  ofthopurBiior's  clnini,  aa  Lyeirs  trtistoc, 
for  commisaioii,  and  to  hoJd  it  unnc^cifsaary  to  consider  whetli<;r 
he  was  entitled  by  law  to  a  fair  remunoratii>n  for  the  duties  he 
performed  viUb  so^jrcat  ativanta;^  to  Mba  Hood  md  to  the  de- 
fenders. Cktfivo^  Tho  decreet  is  tioll  and  void,  in  respect  the 
arbiter  did  not,  ultlum^b  apecially  rt^qneatetl,  permit  the  ptir- 
tner  to  eatnblifih,  by  the  jvidiciaJ  exaniinfttion  of  Mr  ArchibtUd 
Alison,  th«  aTcraienl  that  long  subsequent  to  the  date  of  the 
miftsivea  it  wai  not  in  the  view  of  any  of  the  parties  that  they 
cmild  be  m  construed  aa  to  exclude  this  important  tlaim^  btit 
that  the  sole  question  between  the  imrties,  and  contained  in  the 
iubmig?jcsn,  wag  the  extent  of  that  commission^  Nono^  The  de- 
cree t-iirbitral  ia  null  and  void,  in  respect  it  does  not  e^hatist 
the  real  qiit^stion  between  the  parties*  A  question  submitted, 
to  far  ns  re8|jectod  the  defendersj  was  their  demand  for  pajrnient 
of  certain  interest  remaininE  in  theh.inds  of  the  pursuen  and 
Totnined  by  him  to  meet  the  claim  for  cojumission  and  trouble  ; 
hut  there  is  no  fintlinjr  in  the  decreet  on  this  i>oint,  allliough 
the  dofcndors  may  tTr>]Ti  ir^  terms  attempt  to  infer  that  they  are 
entitled  to  the  inUn:>l  i  I.LinK'd;  and  there  beinfjno  decerniture 
fbr  Hiiy  apeciflc  sum,  and  nu  motie  of  enforcing  payment  of  the 
demanil  matle  by  the  defenilera  under  the  decreet,  it  is  iilc^^U 
and  roid,  on  the  ground  that  it  docs  uot  exhaust  th^  submis* 
sion," 

TJie  Lord  Ordinary  (22d  November  1842)  pro- 
nounced the  folJowing  inti^rlociitor  r 

**Thc  Lord  Ordinary  having  heard  counsel  in  this  c^use, 
ami  thereafter  conaidorcd  the  record,  decree-arbitral  produced, 
And  whole  process^  Puids  that  the  reasons  of  rwluctiun,  with 
respect  to  fAc  fommisttrm  claimed  by  Mr  Ferriet,  and  to  iJte 
t-xtitnAcs  awarded  under  the  dt^reo-arbitral,  are  not  well -found- 
ed, and  cannot  be  sustained ;  aofl  90  far  repels  the  reasons 
of  reduction,  sustains  l!io  defencea,  and  titccrns;  hut  tu  eo 
far  as  the  dccrt^*  arbitral  contained  a  finding  that  the  de- 
fenders are  not  liable  for  the  e3q>en3<?g  of  a  certain  deed  or  dis- 
position not  use<l,  to  any  farther  extent  than  £12*  4.  2.,  al- 
loired  to  the  purauer  by  the  awojd^  in  respect  that  the  pursuer 
doelines  to  accept  of  the  above  sum,  and  in  respect  this  claim 
WBK  oxctudcd  by  the  ternis  of  the  ori^dnal  submission^  and  that 
there  was  no  binding  submission  execute<l  relative  to  it  pending 
the  prtMseedlngB— Fhids  ihnt  the  dec;ree-arbitral  on  this  matter 
is  not  valid  j  and  in  so  far  sustains  the  reas^ona  of  reduction,  and 
ireduoes,  decerns  and  declares  in  terms  of  the  conclnsions  of  tho 
libel :  Ftnila  the  defenders  entitled  to  expenses,  as  the  same  may 
he  taxed  by  the  auditor,  and  decerns," 

To  tliiii  intei'locnlor  the  Court  ad^iered^  on  which  the 
present  iippcal  was  brought 

Loni  Vtimp^HlL—My  Lords,  in  this  ciise  I  am  of  opinion  that 
thl^nterlwntor  eumplained  of  ought  to  be  affirmed.  Upon  the 
merit*  there  s^-ems  to  Ix*  no  pniund  at  all  for  flndin^r  fault  with 
the  awards  The  arbitrator  clearly  was  empowered  to  constdor 
the  question  acctmiing  to  bis  judfjment  and  discretion,  and  I  do 
not  isec  that  be  has  at  all  misconducted  himself  in  the  manner 
fn  which  ho  did  riew  the  question.  He  rnyected  the  evidonco  of 
Blr  Alison,  and  I  thijik  he  very  properly  rejected  it,  becnttse 
Mr  Alison  was  to  he  cidle^l  before  him  as  a  witness,  or  rather 
to  be  judiciaHy  exajoinetl  fur  the  purpose  of  putting  a  canitrttc- 
Ikm  upon  a  written  instnimcnt.  f  tliink,  for  that  purpoee,  the 
witness  would  not  be  competent  to  be  called  to  be  judicially 
exjinimed.  With  respect  to  t!io  question  of  oosis,  I  <?OQfeaa  that 
I  hwrt  entertained  ^oma  doubt.    According  to  the  low  of  Bug- 


land,  it  is  quite  clear  that  an  arbiti^sor  lim  no  poww  to 
CoHls  unless  that  power  be  expreealy  meo  hilB  by  tb« 
iion ;  he  has  no  such  power  ineideiitaBy  a«arhiirator,iadle(o* 
fess,  my  Lords,  that  tliis  seems  to  he  the  mo(re  nasotai^nlt. 
There  are  many  caaes  in  which  it  may  be  fit  to  reftT  dinsta 
to  arbitration  in  which  the  parties  would  not  a-odcr  t» 
selves  liable  to  costs  to  ho  meted  out  by  the  arbitMlor.  Tfan 
are  many  others  in  which  it  is  very  fit  tliat  that  power  ifaodl 
be  enjoyed  by  an  arbitrator.  Eut  then  it  seems  to  me,  mj  ]jOiii„ 
to  be  more  expedient  that  the  subuiUsion,  which  is  ttue  cmtiiet 
between  the  parties  who  submit  their  disputes  to  a  judge  tm^ 
stituted  by  themselves,  shonlil  state  that  llieir  judge  riiSl  kn 
this  power  if  they  ineau  that  he  sludl  enjoy  it,  and  to  saj  dot  Ic 
shall  not  have  that  ix>wer  if,  from  the  nature  of  the  dJ^inie  !«• 
tween  them,  it  is  not  wished  that  he  should  ei^rdie  iL  Uk 
very  easy  in  a  submission  to  introduce  a  clause  gfring  k  ptm 
to  the  arbitrator  to  award  costs  if  it  is  wished  t&t  tiSaljwfw 
shaU  belong  to  him,  and  it  admits  of  great  modillcatitm  vfasi 
there  are  Severn!  parties,  as  to  the  manner  in  whkb  k  u  to 
exercise  that  power,  and  1  should  tliink  that,  seneivflj  ^oib 
ing,  it  is  better  that  power  should  be  expresuy  given  h  it 
authority  by  wldch  ho  Is  to  exercise  Ms  judicial  o8k&  % 
Lords^  we  have,  howeveXf  to  consider  what  is  the  hw  t^Ssi^ 
land  upon  tltis  subject,  and  it  may  be,  that  although  the  bvtf 
England  gives  no  such  power  incidentally  to  the  arbitnliar,  tli 
law  of  another  country  may  give  that  power  incidentaUir ;  mdi 
appears  to  me  to  be  cl^rly  proved  that  the  law  of  ScodinlW 
deutaily  does  give  that  power.  We  have  one  cue  Ia  wbidkdi 
question  was  eicpn'ssly  decided,  and  decided  tmaniuiftntij  tf 
the  Judges.  I  refbr  to  the  case  of  Robertson  t\  Brtrnti,  wbd 
was  identically  Ibis  case  ai  far  as  the  powtr  of  the  iHntnlv 
to  award  oosts  is  conccniod.  That  was  not  a  judkiil  nimm 
— that  was  not  a  r^erenco  of  a  causo  depemHug  m  Ontat^  li 
it  was  a  general  referenca  such  as  this  we  are  now  ecmnMK 
and  there^  after  long  debate,  and  the  CA^e  hiid  hecn  ^ 
argued  by  two  most  eminent  counsel,  the  prresient  L.<]rd  Svi6Bt 
Clerk  and  another  moist  eminent  counsel,  attd  aflcr  tber  \d 
been  he^mU  and  all  tho  uuthorities  had  been  brought  bdercthi 
Court,  the  Court  came  to  the  dotemiioation  tliat  thai  pe'vui' 
ciden tally  belonged  to  the  arbitrator.  Then,  my  Lord*,  Hm 
were  other  cases  in  winch  not  exactly  ttie  siune  poitit  arMttA 
in  which  the  same  doctrine  was  discussed.  There  was  l&i 
of  Berry  *^  Watson,  which  certainly  was  a  refenaice  of  ac 
and  there,  althougti  It  wa^  not  a  judicial  rcferenoer  It  vub^ 
that  the  arbitrator  had  the  power  not  only  to  ftwsfd  tbeeiii 
of  the  process  (the  eotits  of  tho  action  wo  should  siy,)  tm  fr 
costs  of  the  reference.  It  was  said  that  the  point  wsi  bsI# 
tinetly  made.  Why,  it  is  quite  clear  that  both  thoK  ]ieii 
arose,  whether  he  had  the  power  to  awiml  the  eo^ta  of  lb»i^ 
enee,  and  whether  ho  had  tho  power  to  award  the  emit  ^^ 
cause.  Thou,  my  Lords,  there  waa  the  case  of  Bimth  c.  Bab^ 
which  ccrtairdy  was  a  judieiaX  rofen'uce.  There  wita  fiirta 
the  case  of  Fairley  t:  M^Gowan^  which,  I  tliink  was  likeiriil 
jud  icial  reference.  Botl  i  these  cases  1  a  iti  do w  n  the  genenl  f^ 
ciplou  that  this  power  inddentaily  belongs  to  ti»  aitilili* 
Well  ilien,  my  linK  what  i^  there  upon  the  other  iidf  f  Mt 
Tumor,  refcrrinK  to  text- writers,  has  stated,  that  Stair  laitf 
tho  grmt  autliorities  of  the  law  of  Scotland  are  u^oa  tdtOk^ 
Mr  Parker,  I  dare  say  is  a  very  respectable  genthfiitaiii  M 1^ 
work  cannot  be  cited  as  an  authority.  Wo  may  look  id  i* 
hook  to  see  what  is  the  practice  now  existing,  but  he  waAA 
all  he  considered  as  an  authority  or  a  text^writ«:r,  t9  wUtt^ 
niou  any  weight  ctin  be  given;  and  he  only  tallu  dimbliUltf.*^ 
refers  to  the  law  of  England^  whicli  he  rather  pv«fien^  ulh 
to  the  law  of  Scotland.  But  wc  cannot  at  ail  at%  v^\^^ 
nion  against  these  solemn  judicial  dj^dsiQiu.  WliJi  itfwl* 
the  Juridical  Styles  :  These  go  in  erpreas  oaotiviict^i^  trf^ 
decisions  of  the  Supremo  Court,  because,  when  th*i  paoskil* 
exa[uiuc<J,  it  would  refer,  If  not  to  a  judicial  referenet^  il  ^ 
events  to  the  reference  of  a  cause  that  is  depc?iidingiiM*J 
cording  to  the  opinion  of  the  compilers  of  thai  IxNikaf  slBli^' 
you  are  to  give  tho  arbitrator  the  |.K>wer  of  ama^lgg cMti <^ 
a  cause  depending  is  referred  to  lum  it  is  expressly  uaalL^ 
Now,  that  is  contrary  to  the  caaos  th^  have  hiMtn  foten^^ 
temiiued  by  the  Supteroe  Cburl  of  Scotland.  llbetTiiR^  ^ 
is,  1  consider^  no  authority  whatsoever  to  '        '^^ 

been  rolled  upon.  Ent,  my  Lordi,  1  attiM^  vieiy 
q_uence  to  those  texts  of  tho  dvii  kw  which  lurnj 
lieforc  lis,  for  thty  shew  that  tho«ej|&ciaoD«  of 
Brown.  Berry  v.  Watson.  FdfL  ^ 
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Banks,  hare  that  excellent  foundation,  the  cItU  law,  to  rest 
upon.    Mr  Burge  haa,  with  hia  usual  industry  and  learning, 
laid  before  us  authorities  that  clearly  prove  such  to  be  the  doc- 
triao  of  the  civil  law.    We  hare  got  the  text  of  the  Digest  it- 
self; which  certainly  does  not  say  in  so  many  words  that  if 
there  be  a  general  reference  to  arbitration,  the  arbitrator  has 
the  power  to  award  costs  without  that  being  in  the  submission ; 
but  it  gives  a  power  which  is  superior  to  awarding  costs  to 
the  arbitrator,  namely,  a  power  of  calling  upon  either  party, 
daring  the  progress  of  the  submission  or  arbitration,  who  mis- 
conducts himself  so  that  his  opponent  is  prejudiced,  to  make 
compensation  to  his  opponent  for  the  loss  thus  occasioned. 
That  is  a  greater  power,  wliich  would  comprehend  the  less 
power  that  we  are  now  considering.    Now,  when  we  come  to 
the  commentators  upon  that  text,  they,  in  so  many  words, 
lay  down  that,  without  this  power  being  expressly  conferred 
by  the  submission,  it  is  possessed  by  the  arbitrator.    Under 
these  circumstances,  I  thmk  there  can  be  no  doubt  whatever 
that  we  are  bound  to  affirm  the  decision  of  the  Court  of  Session 
upon  this  subject.    When  we  find  their  decision  founded  upon 
the  texts  of  the  civil  law,  it  would  not  become  us  to  follow  our 
notions,  as  £nglish  lawyers,  on  any  speculative  preference  of  one 
doctrine  to  another.    We  are  boimd  to  declare  what  the  law  of 
Scotland  is ;  and  I  think  it  is  proved  to  our  entire  satisfaction  that, 
by  the  law  of  Scotland,  where  there  is  a  general  reference,  although 
there  is  no  express  power  given  to  the  arbitrator  to  award  the 
costs,  that  that  power  he  possesses.    Then,  my  Lords,  there  is 
only  the  remaining  question  about  a  part  of  this  award  having 
been  set  aside ;  and  when  that  is  properly  considered  I  think 
there  is  nothing  in  it  at  all,  because,  if  the  arbitrator  has  the  ge- 
neral power,  it  is  quite  impossible  to  say  that  he  might  not 
well  have  exercised  it  if  he  had  entirely  dismissed  the  improper 
application  of  Mr  Ferrier ;  and  he  clearly  had  a  right  to  do  it 
with  costs,  although  it  was  strictly  within  the  submission.    If 
he  had  the  power  to  award  the  costs  of  the  reference  he  had 
the  power  to  award  the  costs  of  any  unfounded  claim  that  was 
made  to  him  as  arbitrator,  and  it  does  not  lie  in  the  mouths  of 
the  persons  who  make  that  claim  to  the  arbitrator  to  come  and 
say  that  he  had  no  jurisdiction  as  arbitrator  over  the  subject-mat- 
ter of  it,  and  therefore  could  not  award  costs.    Under  these 
circumstances,  my  Lords,  I  think  we  are  bound  to  affirm  the 
judgment ;  and  I  take  the  liberty  of  moving  your  Lordships  that 
the  interlocutor  be  affirmed  with  costs. 

Lord  Brougham, — ^My  Lords,  I  entirely  agree  in  the  view  that 
has  been  taken  upon  both  points  by  my  noble  and  learned  friend. 
The  second  point,  for  the  reason  he  has  in  the  last  place  stated, 
really  does  not  require  to  detain  us,  for  there  is  nothing  in  it. 
The  first  was  the  one  upon  which  I  certainly,  during  the  early 
part  of  the  argument,  did  entertain  considerable  doubts,  be- 
cause it  appeared  to  be  contrary  to  our  notions  here — that  led 
us,  in  the  first  place  to  doubt  upon  a  matter,  too,  more  likely  to 
be  dealt  with  upon  the  same  principles  than  if  it  had  been  a 
question  of  feudal  law,  where  Ae  divergence  of  the  two  systems 
has  been  very  great  It  i^peared  that  there  was  only  one  case, 
Robertson  v.  Brown,  and  that  case  did  seem  to  have  been  dis- 
posed of  without  very  great  consideration ;  at  all  events,  the  re- 
cord and  the  reports  of  the  decision  do  not  give  us  the  reasons 
brith  any  fullness,  and  the  Ck)urt  did  appear  in  that  case  to 
-efcr  to  two  other  cases  which  might  have  special  circumstances 
connected  with  them,  namely,  being  cases  of  judicial  reference. 
Mowever,  when  it  comes  to  be  looked  into,  it  appears  that  one  of 
liom,  though  a  process  pending,  was  not  a  judicial  reference  ; 
roaaequently  that,  in  a  certain  degree,  goes  to  set  up  Robertson 
♦.  Brown.  Robertson  v.  Brown,  is  however  a  decided  case. 
x  is  clear — it  is  imhesitating — it  is  upon  the  point — and  it  is 
lie  only  case  distinctly  upon  the  point,  namely,  of  a  general 
ubmission — it  is  a  case  that  never  has  been  broken  in  upon 
it  her  by  the 'authority  of  any  dictum  of  the  Court  arguendoy  and 
nuch  less  by  any  contrary  decision  setting  it  aside,  nor  has  it 
ver  been  set  aside  by  any  thing  that  has  passed  here  in  the 
;oart  of  appeal— the  Court  of  last  resort.  That,  therefore, 
rould  of  itself  have  been  sufficient  to  make  one  pause  before 
oming  to  a  conclusion  against  the  present  decision,  strengthened 
s  it  i«  by  and  resting  upon  Robertson  r.  Brown ;  when  I  recol- 
xst,  top,  that  there  is  no  dectaion  the  other  way  at  all,  nor  any 
uthority, — ^for  I  wholly  deny  the  authority  <rf  Mr  Parker's  book. 
'Ills  is  not,  properly  speaking,  a  question  of  practice,  upon 
'hich  YOU  may  look  into  the  works  of  living  authors  as  you 
ould  look  into  the  books  of  Mr  Tidd  and  Mr  Chitty,  and  ^rhaps 
Ir  Aichbold  also ;  this  is  not  a  questiiHi  of  practice,  it  id  a  ge- 


neral question  of  law,  namely,  has  or  not  an  arbitrator,  empowered 
by,  and  acting  under  the  authority  of;  a  general  submission,  with- 
out any  express  authority,  the  power  of  awarding  costs  of  the 
cause  and  the  submission.  Now,  there  is  no  authoritv  what- 
ever except  the  doubtful  dictum  of  Mr  Parker  upon  this  sub- 
ject, who,  be  it  observed,  refers  to  the  English  law ;  but  who, 
in  reference,  has  not  given  a  very  accurate  account  of  the  iBnglish 
law.  His  account  of  the  English  law  is  by  no  means  remark- 
able for  its  accuracy ;  but  that  would  be  nothing,  because  we 
are  upon  a  question  of  Scotch  law.  Therefore,  my  Lords,  that 
case  standing  uncontradicted  by  any  other  authority  what- 
ever, we  are  now  to  look  to  the  foundations  of  the  Scotch 
law,  the  fountains  fh>m  which  it  was  drawn,  on  submissions  to 
arbitration  and  arbitrament,  and  those  fountains  are  the  civil 
law.  Nothing  can  be  clearer  than  the  authorities  referred  to : 
The  39th  law  of  the  4th  book  of  the  Pandects,  title  8,  is  not  in 
express  terms  with  respect  to  the  arbitrators'  power  of  award- 
ing costs,  but  it  distinctly  ascribes  to  them  the  larger  power  of 
punishing  or  inflicting  a  pecuniaiy  penalty  upon  the  parties  for 
their  misconduct  in  the  suit,  or  in  that  out  of  which  the  suit 
has  arisen.  Now,  that  is  a  larger  power  than  the  power  of  giving 
costs,  and  it  appears  to  have  well  authorized  the  construction 
put  upon  it  by  the  commentators,  particularly  Voet,  the  greatest 
of  those  commentators ;  and  when  I  say  "  well  author&d"  it, 
I  mean  authorized  it  just  as  well  as  ninety-nine  in  a  hundred, 
you  may  say,  of  the  inferences  of  those  commentators  are  autho- 
rized, which  inferences  are  derived  from  the  text  of  the  Digest ; 
for  you  shall  much  more  easilv  find  all  the  English  law  laid  down 
by  Lord  Coke  from  the  decisions  of  cases  and  the  au^ority  of 
Littleton,  and  the  conclusions  he  deduces  from  those  cases,  than 
you  shall  find  very  many  of  the  dicta,  or  rather  of  the  autho- 
rities of  statements  of  Voet,  Vinius,  Zoesuis,  and  others  of 
those  great  commentators  upon  the  text  of  Justinian's  Institute 
and  Pandects,  and  Code.    The  Code  I  have  not  had  an  op- 

r)rtunity  of  looking  into,  but  the  Pandects  I  have  looked  into, 
have  been  prevented  from  looking  into  the  Code,  because  the 
library  of  this  House  is  so  admirably  well  furnished,  that  it  has 
Heineccuis,  but  it  has  not  Justinian.  That  is  the  peculiar 
feature  of  our  selection,  that  to  the  fountain  of  all  civil  law 
we  have  not  access.  But  the  text  of  the  Pandects  themselves 
is  ^uite  sufficient,  according  to  the  course  of  the  commentators, 
to  justify  their  commentary ;  but  it  is  authority  independent  of 
the  text ;  and  if  a  text  is  found  in  Voet  or  in  Vinius,  and  par- 
ticularly in  Voet,  it  is  law,  and  would  be  dteable  in  any  Court 
in  Europe  as  making  the  civil  law,  imless  a  contrary  text  in 
Voet  was  to  be  foxmd,  whether  it  is  strictly  traced  to  the  text 
of  Justinian  or  not,  just  as  many  things  are  held  to  be  statutable, 
by  the  authority  of  text- writers  to  deduce  the  English  law  from 
statutory  enactments,  though,  when  you  come  to  look  at  those 
statutory  enactments,  you  flind  that  they  have  made  a  very 
great  step  in  order  to  get  to  their  conclusion,  still  we  go  not 
merely  to  the  statute  itself  but  we  go  to  the  text- writers*  autho- 
rity, as  expounding  that  statute.  Now,  nothing  can  be  clearer 
than  both  those  passages,  wliich  have  been  cited  by  Mr  Burgo 
firom  Voet  and  SJanterback,  for  they  most  distinctly  state  that 
the  arbitrator  has,  without  any  compromissum  authorizing  him  or 
empowering  him,  the  authority  to  give  the  costs ;  for  Voet  first 
gives  the  cases  where  he  is  not  auUiorized  for  want  of  the  com- 
promissum^  and  then  he  says — (for  it  amounts  to  that,)  though 
there  should  be  no  submission — though  there  should  be  no  autho- 
rity given  him  per  vires  compromissiy  he  has  the  power  of  punish- 
ing, as  the  39th  law  of  the  Digest  says,  and  he  nas  the  power  of 
punishing  contumacy  pecuniaria  pcena.  My  Lords,  for  these  rea- 
sons, I  am  of  opinion  that  the  case  of  Robertson  v.  Brown  is  autho- 
rized by  the  principles  of  that  law  from  which  the  law  of  arbitra- 
ment and  award  is  taken  by  the  law  of  Scotland.  With  respect 
to  the  authority  of  the  JuricUcal  Styles,  most  imdoubtedly  it  iQoks 
as  if  they  thought  it  was  the  course  of  proceeding  to  arm  the 
arbitrator  with  authority — and  perhaps  it  may  be — but  it  by  no 
means  follows  that  if  he  is  not  armed  with  authority  he  has  it 
not  per  placitum  by  the  general  rules  of  common  law.  Upon 
the  whole,  therefore,  1  entirely  agree  in  the  view  that  has  been 
taken  by  my  learned  firiend,  and  hold  that  the  decision  having 
been  rightly  come  to  in  the  Court  below,  your  Lordships  ought 
here  to  affirm  it  witli  costs. 

Lord  CoUenham, — My  Lords,  the  appellant  complains  of  the 
award,  and  seeks  to  set  it  aside  upon  Uie  ground  that  the  arbi- 
trator has  exceeded  his  authority  and  jurisdiction  in  having 
awarded  the  costs  of  the refer^ice,  andhe  here,  by  ids  bill,  com; 
phiins  that  the  Court  of  Session  have  &iled  in  the  performance 
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of  their  da^  in  not  glTing  him  a  decree  for  the  pnrpofle  of  set* 
ting  aside  that  award.  The  very  ground,  therefore,  of  the  ap- 
pelUnt's  case  upon  the  question  of  costs  is,  that,  hy  the  Hw  of 
Scotland,  the  arbitrator  has  no  such  jurisdiction.  Making  that 
complaint,  it  is  for  him  to  establish  the  proposition  that,  by  the 
law  of  Scotland,  no  such  power  existed  in  the  arbitrator,  from 
want  of  express  reference  in  the  contract  of  the  parties  to  that 
jurisdiction,  and  our  inquiry  is,  how  the  matter  stands  upon  the 
question  whether,  by  the  law  of  Scotland,  such  a  power  is  vested 
in  the  arbitrator  where  there  is  no  express  contract  to  give  him 
that  power  ?  Now,  my  Lords,  there  is  not  much  to  be  found  under 
the  references  that  have  been  made  to  the  civil  law,  which  would 
have  been  of  extreme  importance,  and  they  are  very  important  as 
the  matter  stands,  because  they  do  shew  a  very  substantial  and 
sufficient  foundation  for  what  we  are  informed  by  the  Judges  of 
the  Court  of  Session  is  the  course  of  practice  and  the  law  of 
Scotland  upon  this  subject.  Now,  my  Lords,  the  first  case  in 
point  of  date  which  has  been  referred  to  is  that  of  Berry  v. 
Watson,  which  was  in  the  year  1827.  I  consider  that  as  an 
authority  going  to  the  full  extent  of  the  present  case,  because 
it  is  perfectly  true  that  in  that  there  had  been  a  suit  between 
the  parties.  It  was  not  a  judicial  reference  within  the  meaning 
of  that  term.  The  parties  agreed  to  put  an  end  to  the  suit,  and 
the  terms  of  reference  were  agreed  to.  That,  however,  was  not 
acted  upon,  but  another  document  was  drawn  up,  which  stated 
that  all  the  parties  had  agreed  to  hold  this  as  a  concluded  suit, 
and  the  subject-matter  of  that  suit  so  concluded  by  contract 
between  the  parties  was  referred  to  arbitration.  It  was  not, 
therefore,  a  case  at  all  open  to  the  observations  which  have  been 
made  upon  some  of  the  other  authorities  referred  to,  where  there 
was  a  reference  of  the  suit  keeping  the  suitaUve,  and  merely  using 
the  reference  for  the  purpose  of  ascertaining  some  points  between 
the  parties.  It  is  a  determination  of  the  suit,  and  a  new  and 
distinct  reference  to  the  arbitrator.  Now,  it  is  important  not 
onl^  to  see  what  was  decided  in  that  case,  but  the  grounds  upon 
which  the  Courtput  their  decision  when  the  matter  was  brought 
before  them.  l%e  arbitrator,  in  his  award,  gave  the  costs  of 
the  proceedings,  or  the  costs  of  the  reference,  as  we  should  call 
it,  and  that  was  challenged ;  and  a  biU  of  suspension  having 
been  brought  in  order  to  set  aside  that  award,  certain  conclu- 
sions were  come  to  by  the  Court  The  argument  was,  that  ex- 
penses were  concluded  for  in  an  action  submitted.  Then  comes 
this  general  proposition,  **  that  both  in  actions  and  in  submis- 
sions, expenses  may  competently  be  awarded,  though  not  con- 
cluded for,  or  specially  submitted,  and  that,  in  practice,  arbi- 
trators always  award  expenses  in  such  cases."  Assimilating 
the  case  of  a  summons  not  concluding  for  costs,  in  which  the 
Court  say  that  the  Courts  have  jurisdiction  as  to  costs,  and  the 
other  case  of  their  being  a  reference  without  allusion  to  costs,  in 
which  they  say  the  arbitrator  has,  notwithstanding,  the  authority 
to  award  costs,  and  that  such  is  the  practice, — my  Lords,  in  in- 
quiring what  is  the  law  of  Scotland,  and  what  is  the  practice, 
we  have  the  unanimous  opinion  of  the  Judges  of  the  Court  of 
Session,  pronounced  in  1827,  that  the  practice  of  the  Court  and 
the  law  of  Scotland  is  directly  the  reverse  of  that  for  which  the 
appellant  contends,  and  which  he  must  establish  in  order  to  en- 
title him  to  have  the  judgment  of  the  Court  of  Session  in  this 
particular  case  reversed.  We  not  only  have  the  decision  in 
that  case,  that  it  was  competent  to  the  arbitrator,  although  it  was 
not  a  judicial  reference,  and  although  there  was  no  contract  to 
refer  the  costs ;  but  we  are  told  that  it  is  as  much,  of  course,  that 
the  referee,  although  there  be  no  contract  empowering  him  to 
adjudicate  as  to  the  costs  of  the  proceeding,  has  power  so  to  do^ 
as  it  is  to  award  costs,  although  the  summons  has  no  conclusion 
relative  to  the  costs  of  the  proceeding.  The  decision,  there- 
fore, goes  upon  the  general  principle— it  is  a  decision  proceed- 
ing'Upon  the  fi^nend  principle— it  is  not  a  decision  proceeding 
upon  the  particular  circumstances  of  a  particular  case ;  and 
although  it  does  decide  the  particular  case,  it  lays  down  a  rule 
applicable  to  the  present  case.  My  Lords,  I  pass  over  those 
cases  which  are  cases  of  judicial  references.  No  doubt  they  are 
distinguishable  and  open  to  observation,  which  may  prevent 
them  from  being  directly  applicable  to  Uie  present,  but  I  do  not 
see  that,  in  any  of  those  cases,  the  learned  Judges  drew  the 
distinction ;  and  the  observation  of  one  of  the  learned  Judges  in 
one  of  those  cases  is  clearly  referable  to  another  part  of  the 
"<isc ;  and  I  find  that  they  all  proceed  upon  general  grounds, 
-^n,  my  Lords,  we  come  to  the  case  of  Robertson  r.  Brown, 
sh  is  admitted  upon  all  hands  to  be  directly  in  point.  We 
*,  then,  a  series  of  authorities,  not  commencing,  I  admit,  at 


a  very  early  period,  but  uniform  from  the  time  they  hare  con- 
menced — not  a  divided  opinion  among  the  Judges,  some  thhddng 
one  course  of  proceeding  to  be  tlie  law  of  S^Hland,  and  torn 
thinking  another  course  to  be  the  law,  but  all  coDComng  is 
opinion  that  it  is  not  necessary  to  mi^  the  costs  of  the  pro- 
ceeding the  subject  of  particular  contract  between  the  piitiei 
Then,  upon  the  other  side,  we  have  nothing  to  which  we  tre 
entitled  to  look.  The  opinions  of  individuals,  the  authon  or 
compilers  of  those  books  which  have  been  referred  to,  are  \m- 
doubtedly  of  some  degree  of  authority.  The  fact  of  there  being  ia 
the  Juridical  Styles  a  course  of  proceeding  more  or  less  uully 
adopted,  is  no  doubt  not  only  matter  of  some  ImportaQce,  \nx 
it  is  also  matter  which  may  very  properly  bo  looked  at  to  ss- 
certain  what  is  the  course  of  practice ;  but  it  does  not  at  all  vdgii 
against  the  authority  of  the  decision  of  the  Court  of  Sewon, 
and  it  is  contrary  to  the  law  of  Scotland  and  the  practice  of 
Scotland.  Then,  has  the  appelhmt  succeeded  in  malung  oatbu 
case,  that  the  arbitrator  in  this  instance  exceeded  his  aathoritt, 
and  that  the  Court  of  Session  were  wrong  in  not  setting  a^ide 
this  award  ?  I  consider  the  reverse  of  tluit  to  be  most  deirij 
and  distinctly  established.  My  Lords,  I  need  hardly  adfert  to 
the  otlier  point,  because  it  comes  to  a  conclusion  that  is  almoet 
ridiculous,  I  mean  upon  the  matter  that  the  arbitrator  did  awd 
a  small  sum  to  the  appellant  to  whidi  the  appellant  was  not 
entitled.  He  claimed  a  large  sum — the  arbitrator  said,  I  thisk 
you  are  not  entitled  to  a  large  sum — the  Court  at  Session  tuA 
you  ought  not  to  have  given  him  any — the  appellant  sajs  joa 
nave  given  me  a  small  sum,  and  because  you  have  done  Uut, 
therefore  I  will  escape  from  the  costs  of  the  rrferenoe.  Ok 
would  think  that,  if  it  were  possible,  the  decision  of  the  Coon 
of  Session  would  have  been,  that  he  ought  to  pay  more  eosti 
than  tlie  arbitrator  directed  him  to  pay,  for  that  he  should  pay 
no  costs,  because  he  led  the  arbitrator  into  a  small  error  in  hk 
own  favour,  is  certainly  an  argument  not  to  be  established. 
With  regard  to  examining  the  individual  as  a  witness  whom 
it  was  attempted  to  examine,  I  need  not  say  that,  in  my  opi- 
nion, the  arbitrator  was  clearly  right,  and  that,  if  he  had  doK 
the  contrary,  there  would  have  been  ample  ground  for  lettifif 
aside  the  decision  to  which  he  might  have  come  upon  such  eri- 
dencc.  I  think,  therefore,  tliat  the  interiocutor  of  the  Coart  of 
Session  is  right,  and  ought  to  be  affirmed. 

Interlocutors  affirmed  with  costs. 

First  Division. — Lord  Cuninghame,  i 
and  Robertson,  Appelianfs  Solicitors, — ^Ric 
Respondent^  ^icttor*.— [W.HJ>.] 


No. 


22d  Api-a  \%^b. 
House  of  Lobds. — (W,H.D.) 
156. — David  Cormack,  Appellantj  v.  Mrs  jEsniu 
£rskin£  or  Henderson,  Respondent, 

Diligence—Charge— Caution— Belief—Cash- Credit— il  cas*- 
credit  bond  was  signed  by  three  co-^tbligtmts,  to  be  operated  tf» 
by  two  of  them  as  a  company.  The  first  stuHS  drawn  wider  At 
bond  were  employed  in  paving  a  previous  debt  due  by  one  of  tk 
partners  to  his  father,  the  third  ay-obUgant — Heid  ^reversing  tk 
judgment  of  the  Court  of  Session)  that  the  fatker,  mpcuf^ 
up  the  bond  on  cm  nssianation,  was  entitled  to  charge  the  otkff 
partner  for  the  whole  debt. 

See  ante,  vol.  xiv.  p.  564. 

Andrew  Sceales  was  cautioner  for  his  son  Addphw 
in  a  cash-credit  with  the  Royal  Bank  for  £800.  i^ 
was  due  on  this  bond  in  1836,  when  Adolphus  entatd 
into  partnership  with  Edward  Henderson,  as  wiae- 
merchants,  under  the  firm  of  Sceales,  Henderson  and 
Company,  and  the  Royal  Bank  then  allowed  a  new 
cash-credit  to  be  opened  in  name  of  the  firm,  the  bond 
being  granted  in  the  usual  terms  by  the  firm,  by  tk 
two  partners  as  individuals,  and  by  Andrew  Sceal^ 
The  first  draft,  in  March  1836,  on  the  new  cash-credit, 
for  £603,  was  employed  in  extinguishing  the  balao^ 
on  the  old  cash-credit,  and  another  draft,  in  March  1^^ 
for  £190  was  applied  in  pa3dng  a  private  dd>i  ^^ 
by  Adolphus  SceiJesjit^^cMi^lii§^yijpM[  cash-<jw& 
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oontinaed  to  be  operated  on  for  three  years  till  22d 
August  1839,  during  which  the  balance  fluctuated 
by  payments  into  and  farther  drafts  upon  it.  The 
business  of  the  partnership  proving  unfortunate,  An- 
drew  Sceales  paid  up  the  balance  due  on  the  cash- 
credit  on  an  assignation  to  the  bond,  and  then,  in 
name  of  his  agent,  Mr  Cormack,  charged  Henderson, 
as  one  of  the  partners  of  the  company.  Henderson 
suspended,  and  on  his  death,  his  widow,  the  present 
suspender,  pleaded^  1.  That  payment  by  Mr  Sceales 
senior,  as  joint  and  several  obligant  without  relief  ex 
fade  of  the  bond,  operated  an  extinction  of  the  obliga- 
tion, and  his  right  of  relief,  if  any,  can  only  be  enforced 
by  an  ordinary  action.  2.  That  the  charge,  if  compe- 
tent at  all,  could  only  be  given  for  the  share  each  was 
liable  for  ex  facie  of  the  bond,  and  not  for  the  whole 
sum  in  the  bond.  3.  Neither  Mr  Sceales  senior,  nor 
any  party  in  his  right,  can  recover  from  the  suspender 
the  sums  drawn  from  the  cash-credit,  and  applied,  with 
Mr  Sceales'  knowledge  but  without  the  knowledge  of 
the  suspender,  who  was  ignorant  of  book-keeping,  and 
did  not  keep  the  bank-account,  in  extinction  of  Mr 
Sceales'  private  obligations. 

The  Lord  Ordinary  (Cockbum)  repelled  the  reasons 
of  suspension ;  but,  on  a  reclaiming  note  for  the  suspen- 
der, the  Court  (5th  July  1842)  pronounced  a  judgment 
by  which  they  "  altered  the  interlocutor  of  the  Lord 
Ordinary,  and  suspended  the  letters  aimpUciter^  with 
expenses." 

The  charger  appealed. 

Lord  Chancellor. — I  see  that  Lord  Fullerton  savs,  '*  It  is  not 
enough  that,  ex  facie  of  the  bond,  he  appears  to  be  a  cautioner, 
if  it  be  shewn  that,  in  substance,  he  had  a  higher  interest."  I 
think  that  all  the  Judges  admit  that,  ex  facie  of  the  bond,  that 
is,  prima  facie  of  the  bond,  he  is  a  mere  cautioner.  The  diffi- 
coltj  here  is  to  find  any  circumstances  sufficiently  strong  to 
repel  that  prima  fade  construction.  It  does  not  appear  to  me 
that  there  are  any  circumstances  of  that  description.  The  trans- 
action is  not  at  all  unnatural  in  its  shape,  for  the  reasons  I 
hare  thrown  out  during  the  progress  of  the  cause.  It  appears, 
from  the  argument,  that  the  money  was  drawn  for  the  purpose 
of  paying  this  sum,  with  the  knowledge  and  consent  of  both 
parties.  There  is  not,  therefore,  sufficient,  in  my  judgment,  to 
repel  the  inference  to  be  drawn  from  the  construction  of  the  bond 
itself. 

Lord  Brougham, — My  notion  is,  Mr  Kelly,  that,  in  the  Court 
below,  those  for  whom  you  appear  originally  began  with  a  more 
or  less  vague  suspicion  that  there  was  something  fraudulent 
in  the  transaction ;  that  they  found  that  ground  sink  beneath 
their  feet,  and  that  then  they  looked  about  in  order  to  find 
another  ground.  Fraud,  it  is  clear,  had  nothing  to  do  with  it. 
If  there  had  been  any  su  picion  of  f^ud  that  could  have  been 
tried.  You  thought  that  the  cautioner,  from  his  relation  to  the 
parties,  mi^t  have  sided  with  one  party  and  not  with  the  other, 
as  regards  the  private  debt,  &a, — that  gave  you  a  suspicion  of 
there  beinff  something  fraudulent. 

Lord  ChanceUor. — Lord  Brougham  has  stated  what  appear 
to  rae  to  be  the  true  grounds  of  the  decision. 

Ltrd  CturqtbeU. — I  entirely  concur  in  the  view  taken  of  this  case 
by  my  noble  and  learned  fHend ;  and  I  think  that  the  interlocu- 
tor or  the  Inner- House  should  be  reversed,  and  that  that  of  Lord 
Crckbum  should  be  affirmed.  With  regard  to  the  proceeding, 
if  the  merits  are  with  the  appellant,  there  can  be  no  doubt  that 
the  proceeding  was  quite  competent,  because,  supposing  that  1^ 
was  merely  cautioner,  and  that  he  had  a  demand  which  he  was 
entitled  to  recover,  there  is  no  doubt  he  might  recover  it  by 
this  assignation.  Well,  then,  was  he  a  cautioner?  He  is  upon 
the  fiMse  of  the  bond,  because  this  bond  is  evidently  given  for 
the  benefit  of  Sceales  and  Company,  as  between  the  bknk  and 
the  obligants.  He  was  a  co  obligant  to  the  bank,  but,  as  between 
him  and  his  son  and  Henderson,  he  was  only  cautioner,  and 
there  has  not  been  a  single  fact  even  alleged  to  alter  that  re- 


lation— to  shew  that  he  was  not  a  cautioner.  There  is  no  oc- 
casion to  go  ^rther  than  to  look  to  the  allegation — there  is  not 
a  single  lUiegation  to  shew  tliat  he  was  not  the  cautioner ;  be- 
cause, even  supposing  there  had  been  an  agreement  between 
the  parties  that  the  first  operation  under  tliis  bond  was  to  be 
the  drawing  of  money  to  pay  the  sum  that  was  due  under  tho 
old  bond,  and  to  pay  the  private  debt  which  was  due  from  young 
Sceales  to  old  Scales,  that  would  not  shew  that  old  Sceales 
was  not  a  cautioner,  because,  as  soon  as  these  op^tions  had 
been  performed,  the  bond  remained  in  full  operation.  If  the 
company  paid  to  the  bank  a  sufficient  sum  to  cover  the  advances 
for  the  purpose  of  paying  these  debts,  the  bond  was  in  full 
operation  just  as  much,  and  the  partios  were  in  the  same  situa- 
tion, as  if  that  bond  had  been  cancelled  and  a  new  bond  had 
been  executed.  Therefore,  there  can  be  no  doubt  that  old 
Sceales  stands,  with  respect  to  his  son  and  Henderson,  as  a 
cautioner.  If  it  had  been  proved  that,  fraudulently  to  Hender- 
son, and  with  the  privity  of  old  Sceales,  as  I  at  first  thought  it 
was  intended,  young  Sceales  had  paid  the  debt  due  fh)m  him  to 
his  &ther  out  of  the  money  that  was  raised  on  the  credit  of  the 
partnership,  that  would  have  been  a  clear  fraud;  and  as  old 
Sceales  would  have  been  a  party  to  that  firaud,  he  could  not 
have  had  an  action  against  Henderson,  who  had  been  de- 
frauded. It  is,  however,  as  clear  as  the  sun  at  noon-  day  that 
that  pajrment  was  made  of  the  old  bond,  and  of  the  private 
debt  due  from  young  Sceales  to  old  Sceales,  with  the  privity, 
concurrence,  and  sanction  of  Mr  Henderson,  just  as  much  as  if 
we  had  decided  that  Henderson  had  said  it  by  word  of  mouth. 
Moreover,  my  Lords,  the  thing  might  alter  three  years  after- 
wards, and  there  were  payments  nMLde  by  the  company  to  tho 
bank  which  more  than  turned  the  balance  over  and  over  again ; 
and  then  there  were  fresh  credits  which  were  all  on  the  security 
which  Mr  Sceales  had  given  when  he  executed  the  second  bond. 
Therefore  there  is  no  fraud.  It  is  the  same  as  if,  with  the  con- 
currence of  Mr  Henderson,  that  money  had  been  raised  to  pay 
to  X  Y,  a  mere  stranger,  a  debt  due  to  that  stranger  from 
young  Sceales.  And  if  that  was  done  with  the  partnership  fouds, 
and  with  the  concurrence  of  Henderson,  there  is  no  reason  in  the 
world  why  Henderson  should  not  be  liable,  althoi^h  the  partner- 
ship fUnds,  with  his  concurrence,  should  be  applied  to  the  pay- 
ment of  a  private  debt  due  from  one  of  the  partners  to  a  private 
creditor  of  that  partner.  It  seems  to  me,  therefore,  that  there 
is  no  reason  in  Uie  world  to  suspNect  this  transaction.  I  think 
Lord  Cockbum  took  an  entirely  just  view  of  this  case  in  one  of 
the  most  excellent  interlocutors  I  ever  read,  which,  in  a  very 
few  pithy  sentences,  comprehends  the  whole  merits  of  the  case ; 
and  if  one  were  to  go  on  enlarging  upon  it  fbr  hours,  one  could 
not  say  more  than  that  very  learned  Judge  has  said  in  a  very 
few  words.    I  entirely  concur  in  the  view  taken  by  him. 

Lord  Brougham, — I  entirely  concur  with  your  Lordships  on 
this  occasion,  and  wish  to  adopt  the  opinion  of  Lord  Cockbum. 
To  expUiin  my  concurrence, — ^if  tiiere  had  been  any  firaud,  any 
underhand  dealing  by  one  partner  with  the  partnership  funds 
in  behalf  of  the  cautioner,  his  father,  whether  he  was  cautioner 
or  not,  that  underhand  fraud  could  never  avail  the  cautioner. 
But  it  seems  to  me  to  be  a  simple  and  plain,  and,  as  the  Lord 
Chancellor  has  more  than  once  thrown  out  in  the  course  of  the 
argument,  a  very  natural  transaction:  audit  is  the  greatest 
fallacy  to  suppose  that  the  partnership  had  no  benefit  by  it,  or 
that  they  only  benefited  to  the  amount  of  the  balance,  whether 
the  balance  was  £200  or  £400.  The  partnership  benefited  to 
the  whole  amount,  and  that  has  be^i  so  frequently  explained 
during  the  course  of  the  argument  that  I  do  not  think  I  should 
do  any  good  to  the  case,  and  much  less  to  your  Lordships,  if  I 
were  to  detain  you  one  moment  longer  upon  it.  If  there  were 
any  doubt  whether  he  was  cautioner  or  not  I  do  not  see  that 
both  might  not  have  set  up  anoUier  case.  That  is  not  before 
us ;  and  the  very  fact  which  it  is  all^^ed  fomis  the  ground  for 
saying  he  is  not  a  cautioner,  and  contrary  to  the  manifest  state- 
ment of  the  bond,  namely,  the  use  made  of  the  cash-credit  under 
the  bond,  that  fiict  is  not  a  matter  in  dispute  in  the  inquiry — it 
is  a  matter  admitted  on  all  hands.  We  reverse  the  judgment  of 
the  Court  below,  and  set  up  the  judgment  of  Lord  Cockbum. 

Mr  Rutherfurd.—With  the  costs  below. 

Lord  Brougham, — Of  course.  ^ 

Mr  Kelfy. — Only  up  to  the  time  of  the  interlocutor. 

Lord  Brougham, — ^We  put  ourselves  {precisely  in  the  situation 
of  the  Court  below,  and  we  give  the  judgment  which,  in  our 
opinion,  they  ought  to  have  given — a  judgment  against  the  sus- 
pender, affirming  Lord  Cockbum*s  interlocutor.    They  ought, 
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in  our  opinion,  to  hare  giren  that  judgment  with  the  expenses 
of  the  reclaiming  petitioner — additional  expenses — ^because  he 
gave  the  expenses  below. 

Lord  Chancellor. — ^The  judgment  will  be  reyersed  with  costa. 

Lord  Brougham, — ^Not  costs  here,  costs  that  ought  to  haye 
been  awarded  by  the  CJourt  below. 

Interlocutors  reversed,  and  costs  below  directed. 
First  Division. — ^Lord  Cockbum,  Ordinary, — G.  and  T.  W. 
Webster,  Apjyellanfs  Solicitors. — James  Anton,  Respondents  So- 


2^th  AprU  1845. 
House  of  Lobds. — (W.H.D.) 
No.  157. — ^Patrick  Cruikshank  and  Robert  Ram- 
sat,   (Cruikshank's  Trustee,)  AppellaniSy  v.  Lady 
Anne  Letitia  Cruikshank,  Respondent. 

Husband  and  Wife — ^Provision — Entail — Act  5  Geo.  IV.  c  87 
— Citcumstances  in  which  Ae/e/ (affirming  the  judgment  of  the 
Court  of  Session)  that  a  provision  in  a  marriage-contract  was 
not  compensated  by  a  subsequent  provision  under  Lord  AherdeaCs 
Actj  (5  Geo.  iv.  c.  87.) 

See  ante,  vol.  xv.  p.  332. 

James  Cruikshank,  Esq.,  of  Langlejpark,  in  1819, 
entailed  the  estate  of  Langleypark  on  himself  and  his 
wife  in  liferent,  and  on  his  son  James  Cruikshank 
junior,  and  other  heirs  of  tailzie  and  provision,  in  fee. 
In  1821,  the  elder  Cruikshank,  in  his  said  son's  mar- 
riage-contract, bound  himself,  along  with  his  son,  to 
pay  to  his  then  ^ture  spouse,  Jjidy  Anne  Letitia 
Cruikshank,  after  her  husband's  death,  in  case  she 
should  survive  him,  an  annuity  of  £500.  The  elder 
Cruikshank  died  in  1830,  predeceased  by  his  wife,  and 
in  that  year  James  Cruikshank,  junior,  who  then  suc- 
ceeded to  the  entailed  estate,  provided  his  wife  in  an 
annuity  of  £600,  by  a  bond  of  provision  executed  under 
the  powers  conferred  by  Lord  Aberdeen's  Act,  and 
containing  the  following  clause  : 

"  Declaring,  as  I  hereby  expressly  declare,  that  the  annuity 
to  be  payable  to  the  said  Lady  Anne  Letitia  Cruikshank,  from 
and  out  of  the  said  entailed  l^ds  and  estate,  in  virtue  of  these 

CK^nts,  is  not  granted  by  mc,  nor  to  be  received  by  the  said 
y  Anne  Letitia  Carnegie  now  Cruikshank,  nor  to  be  in  any 
way  interpreted  or  held  as  coming  in  lieu  o^  or  as  provided  to 
her  in  satisfaction  of  the  annuity  of  £500  sterling  per  annum, 
which,  in  the  contract  of  marriage  betwixt  the  said  Lady  Anne 
Letitia  Carnegie  now  Cruiksliank  and  roe,  dated  the  15th  day 
of  January  and  15th  day  of  February  1821,  I,  and  the  said  de- 
ceased James  Cruikshank  of  Langlcypark,  mv  &ther,  bound 
and  obliged  us,  jointly  and  severally,  and  our  heirs,  executors, 
successors  and  representatives  whatsoever,  to  pay  to  her  during 
all  the  days  of  her  lifetime,  from  and  after  mv  decease,  in  case 
she  shall  siirvive  me ;  but  that  the  whole  rignts  and  claims  of 
the  said  Lady  Anno  Letitia  Carnegie  now  Cruikshank,  under 
her  said  marriage-contract,  are  reserved  and  shall  remain  entire 
to  her  as  if  these  presents  had  never  been  granted, — my  inten- 
tion being,  that  she  shall  draw  and  ei\joy  the  utmost  provision  I 
have  it  in  my  power  to  settle  and  secure  for  her  out  of  the  said 
lands  and  estate,  in  addition  to,  and  over  and  above  the  provi- 
sions settled  on  her  by  my  father  and  myself  in  the  said  mar- 
riage-contract." 

By  a  similar  bond  of  provision.  Lady  Cruikshank 
stood  infeft  in  another  annuity  of  £133.  6.  8.,  out  of 
the  entailed  estate  of  Tayock.  Mr  Cruikshai^  senior 
had  conveyed,  by  a  trust-deed,  all  his  personal  and 
unentailed  estates,  including  an  estate  in  St  Vincent, 
to  trustees,  for  payment  of  debts,  legacies,  and  family 
provisions.  On  the  death  of  Mr  Cruikshank  junior,  in 
1842,  his  widow  brought  the  present  action  against  the 
trustees  of  James  Cruikshank  senior,  for  pa3rment  of 
the  annuity  provided  by  her  contract  of  marriage. 


In  defence  it  yn^s  pleaded — 1.  The  pursuer  not  bong 
entitled  to  two  jointures,  and  having  that  provided  to 
her  by  the  marriage-contract  secured,  or  neariy  so,  bj 
the  charge  on  the  entailed  estate,  the  provision  in  the 
marriage-contract  has  to  that  extent  been  satisfied  tod 
the  debt  discharged.  2.  No  act  or  deed,  and  iai  les 
any  mere  declamtion  on  the  part  of  Mr  CniikghiDk 
junior,  whilst  substantially  satisfying  the  proviaon  ii 
the  marriage-contract,  could  avail  to  keep  up  die  debt 
against  his  father  and  his  Other's  separate  estate.  %. 
At  all  events,  the  separate  estate  of  Mr  CroikdiaDk 
senior  is  clearly  liberated  to  the  extent  of  one-half  of 
the  debt,  which  was  in  any  view  the  debt  of  Junes 
Cruikshank  junior  himself. 

The  Lord  Ordinary  pronounced  (24tii  January  ISiS) 
the  following  interlocutor,  which,  on  a  redaiming  Dote 
for  the  defender,  was  adhered  to  by  the  Court : 

"  The  Lord  Ordmaiy  having  considered  the  dosed  reocvi  ind 
whole  process,  and  heard  parties'  procurators,  and  mide  stIzib- 
dum,  Hepcls  the  defences,  and  decerns  in  t^ins  of  the  fibel; 
Finds  the  pursuer  entitled  to  expenses ;  and  remits  the  socoot 
thereof  when  lodged,  to  the  auditor  to  tax  and  report. 

"  Note. — ^The  obligation  undertaken  by  James  Cruikshink 
senior,  and  the  late  James  Cruikshank  junior,  in  the  marm^ 
contract  executed  in  1881,  upon  the  marriage  of  the  latter  with 
the  pursuer,  to  pay  an  annuity  of  £500  to  the  pursuer  for  lifi^ 
in  case  of  her  surviving  her  then  intended  huabond,  isexpretsed 
in  absolute  terms.  Ttoe  is  no  provision  for  its  termioating  a 
any  event,  except  that  of  her  decease ;  nor  la  there  any  other 
event  even  pointed  at  or  indicated  by  the  oocnrreDce  of  whkh 
it  was  to  be  extmguished.  Farther,  it  does  not  ai^iear  thtt  thi 
entail,  and  trust-deed  and  settlement  which  James  Cmikifaaok 
senior  had  previously  executed  in  1819,  if  referred  to,  warruit 
any  different  construction  being  put  on  the  ohligatiQn  in  the 
marriage-contract  than  that  which  it  must  indep^idently  hsn 
received.  Whether  the  contract  be  taken  by  itself  or  in  con- 
nection with  these  deeds,  it  is  thou^t  that  noUuog  viB  bt 
found  which  admits  of  the  obligation  in  question  being  constned, 
so  ^  as  regards  James  Cruikshank  senior  and  his  estate,  other 
than  the  entailed  estate,  to  be  an  obligaticm  which  wastobea- 
tingnished  whoUy  or  partially  upon  Jamee  Cruikshank  jnni« 
either  to  its  Ml  amount,  or  a  part  of  its  amount,  nuddng  pfo- 
vision  for  the  pursuer  out  of  the  entailed  estate  if  he  should  8S^ 
ceed  to  it ;  or  that,  if  it  was  thereafter  to  continue  to  sobtift  to 
any  extent,  it  was  only  to  the  effect  of  enabling  the  pursoer  to 
draw  one  annuity  of  £500,  and  no  more.  But  if  so,  then  ttei 
seems  to  be  no  ground  for  holding  that  by  James  Cnukshask 
junior,  as  subsequently  heir  of  entail,  granting  in  the  punaaj 
favoTur  the  bonds  of  provision  which  he  did  execute  in  virtse  d 
the  power  given  by  Lord  Aberdeen's  act,  any  claim  for  the  »■ 
nuity  in  the  contract  of  marriage,  as  a  separate  and  indepeui^ 
provision,  ceaded,  and  she  has  now  only  a  claim  for  one  pron* 
sion  of  £500  a-year.  The  declaration  in  the  bonds  quoted  it 
page  6  of  the  summons,  excludes  all  question  as  to  the  IntentU 
of  James  Cruikshank  junior  in  executing  theae  bonds.  !^o 
room  is  left  for  any  presumption  that  might  arise  from  his  beof 
then  a  debtor  in  the  obligation  in  the  contract  of  noaniage.  B 
is  in  express  terms  set  forth,  that  the  bonda  were  grufeed  in 
addition  to  the  marriage-contract  provisicxi,  and  not  in  IJeacC 
or  as  a  substitute  fbr  it,  either  in  whole  or  in  part.  It  hn  bea 
said  that  James  Cruikshank  junior  had  no  power  to  gnnt  tv 
bonds  as  additional  provisions  to  the  pursuer,  and  that  the  ^ 
cUration  referred  to  must  therefore  go  for  m^faing.  But  ask* 
the  obligation  in  the  nuurriageKxmtract  oouM  receive  the  as- 
struction  which  the  Lord  Ordinary  has  held  to  be  ipartmisM^ 
he  can  discover  no  gn^und  on  whidi  the  above  plea  can  bensii' 
tahied.  Again,  it  has  been  said  that  the  trustees  of  JMg 
Cruikshank  senior  might,  upon  the  footu^  of  Ins  beiagttW 
only  a  cautioner  for  his  son  in  the  oUigatiou  in  theJMniig 
contract,  have  taken  steps  to  compel  the  latter  to  sobrtititeai 
provision  which  he  had  power  to  make  out  of  the  entaa«4«*jj 
m  &Your  of  the  pursuer,  for  that  contained  in  the  ooatnf<^ 
marriage,  and  thereby  to  extinguish  it.  But  granting  ^^  * 
trustees  could  have  done  so,  it  is  a  sufficient  answei^thif 
steps  of  the  kind  wore  taken  by  them.    On  the  oosilaiTV  ^^ 
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Gniikihink  junior  ma  allowied  to  execute  the  bonds  in  the 
temu  in  whidi  they  are  conceiyed,  by  which  the  pursuer  is  made 
creditor  in  the  provision  out  of  the  entailed  estate,  in  addition 
to^  annd  not  asa  substitute,  either  in  whole  or  in  part,  for  her  ori- 
giiud  provision  in  her  contract  of  marriage,  which  tiierefore  re- 
mained in  fiill  force,  according  to  its  terms.  Such  being  the 
state  of  matters,  the  Lord  Ordinary  is  of  opinion  that  none  of 
the  defences  insisted  in  are  weil-fbunded.** 

James  Cruikshank's  Trustee  appealed. 

Lord  Cottenham. — My  Lords,  this  case  appears  to  me  to  be 
very  free  from  doubt,  as  the  Court  of  Session  seem  to  have 
thoa^t  it    The  object  of  the  suit  is  to  obtain  payment  of  an 
annm^  of  £500  a-year,  which,  by  the  marriage-contract,  the 
father  and  son  joinUy  bound  themselves  to  pay  to  the  intended 
wife  of  the  son.    The  husband  being  dead,  ana  the  father  being 
dead,  she  is  now  suing  those  who  represent  the  father  for  the 
payment  of  this  annuad  sum  of  £600.    The  defence  is,  that  the 
son,  after  the  father's  death,  being  in  possession  of  the  entailed 
estates,  executed  two  bonds,  by  the  first  of  which  he  charged  the 
entailed  estate,  under  the  power  he  had  under  Lord  Aberdeen's 
Act,  with  the  payment  of  £600  a*year  to  his  wifo,  in  terms 
stating  that  that  was  to  be  without  prejudice  to  the  £500  a-year 
—therefore,  as  fietr  as  intention  was  concerned,  excluding  any 
argument  upon  that  ground.    The  other  was  a  bond  for  the 
payment  of  £133,  charged  upon  estates  which  had  been  pur- 
chased with  the  accumulation  of  interest  from  a  portion  of  the 
residue  of  the  father's  estate,  and  in  a  similar  way  he  charged 
the  annuity  on  that  portion  of  the  estate ;  thererore,  as  &r  as 
intention  goes,  there  is  no  question  on  which  an  argument  can 
be  raised.    The  son  intended  his  provision  for  his  wiSe  in  addi- 
tion to  the  £500  a-year  provided  for  her  by  his  marriage- settle- 
ment   He  has  in  terms  so  expressed  himself  by  these  several 
grants.    Then  it  is  said,  first  of  all,  this  cannot  be  in  satisfiEic- 
tion ;  that  it  is  a  matter  of  intention.    There  is  no  evidence  that 
it  is  hi  satisfaction.    On  the  contrary,  the  evidence  is  aJl  the 
other  way.    It  is  not  intended  in  satisfaction,  either  by  the 
granter,  Uie  husband,  or  the  wife  who  accepted  it.    Then  the 
argument  is  put  in  this  way,  that  the  fother  and  the  son  having 
joined  in  this  marriage-contract  to  pay  the  £500  a-year,  the 
fadier  is  to  be  considered  as  a  surety  only  for  the  son,  and  that 
the  principal  debtor,  namely  the  son,  has  in  fact  done  all  that, 
by  &e  joint  obligation,  the  parties  contracted  to  do:  so  that 
the  contract  and  stipulation  is  performed.    Mow  that  rests  en- 
tirely upon  the  supposition  of  the  fiither  and  son  bemg  principal 
and  surety,  that  is  to  say,  that  the  fiither  who  joins  in  the  con- 
tract or  obligation  upon  his  son's  marriage,  can  say  to  his  son, 
or  to  the  wifo,  or  to  the  wife's  fhends,  who  have  entered  into  a 
corresponding  contract,  that  he  is  not  to  bear  any  part  of  the 
burthen  himself  but  that  if  he  is  compelled  by  law  to  make  any 
payment  under  such  contract,  he  can  recover  it  against  his  son, 
wMch  is  a  general  consequence  of  these  parties  standing  in  the 
relative  sitoation  of  principal  and  surety.    That,  to  be  sure, 
would  be  a  great  surprise  upon  the  wife,  and  the  friends  of  the 
wife,  who,  considering  that  they  have  got  a  beneficial  pecuniary 
contract  from  the  fouer,  find  that  it  -txums  out  that  the  family 
for  whom  they  meant  to  provide  are  to  receive  it,  but  are  in 
fact  to  repay  it  when  they  have  received  it ; — so  that,  in  fact, 
the  provision  for  the  married  couple  would  turn  out  to  be  of  no 
benefit  to  them.    That  clearly  being  so,  and  it  being  clear  that 
the  consideration  runs  through  the  whole,  and  that  the  parties 
are  not  principal  and  surety,  all  the  rest  of  the  argument  entirely 
fiiils ;  because,  if  they  are  not  principal  and  surety,  but  both  are 
liable  as  jprincipals,  tiien,  unless  it  is  to  be  contended  that  parties 
under  a  joint  oUigation  eannot  by  any  possibility  confer  a  benefit 
on  the  obligee,  the  son  has  in  terms  said,  **  I  mean  to  confer  an 
additional  benefit  on  the  obligee ;"  he  has  availed  himself  of  his 
ri^t :  it  is  clear  tiiat  he  had  that  right,  and  intended  to  exer- 
cise that  right.    Therefore,  as  fiir  as  the  £600  annuity  is  con- 
cerned, there  is  no  ax^gument  whatever  on  which  an  objection 
can  be  founded.    Then,  with  regard  to  the  £133,  how  does  that 
stand  ?    It  is  said  the  wife  has  received  so  mueh  of  the  £500  a- 
year  out  of  the  fiither's  estate.    It  was  impossible  to  maintain 
that  argoment  without  supposing  that  she  received  tiiat  benefit 
frtxn  the  fiither's  estate.  But  she  has  not  received  it  at  aU.  The 
£10,000  was  a  legacy  to  another  party  totally  distinct  frt>m  her 
— ^  had  no  connection  with  that  £10,000,    It  was  a  benefit  to 
tius  son  and  those  who  mi^t  take  under  the  entail.    But  those 
who  t40fc  imder  the  entail  having  received  that  annuity  fhmi 
the  teatMor,  the  author  of  this,  the  husband's  father,  beyond  all 


doubt  ihey  had  a  right  to  do  with  it  as  they  pleased.  Had  they 
no  right,  deriving  their  title  tmder  the  father's  will,  to  chaurge 
that  property  so  derived  with  an  additional  annual  pa3rment  to 
the  son's  wife  ?  It  originally  constituted  part  of  the  father's 
estate ;  but  her  title  to  it  is  not  under  the  father's  will,  nor  is 
her  title  to  it  under  his  estate,  but  is  given  and  flowing  entirely 
from  the  bounty  of  her  husband.  Then  it  is  said  tliat  the  decree 
is  defective  because  it  makes  a  personal  cliarge  against  these 
trustees,  and  makes  them  pay.  They  are  only  undoubtedly  in 
law  liable  to  pay  so  far  as  they  have  assets.  But  parties  may  so 
conduct  themselves  that  they  cannot  dispute  the  possession  of 
assets.  If  an  executor  thinks  proper  to  pay  legacies,  and  to  pay 
over  a  part  of  the  property  as  the  residue  of  the  estate  alter  pay- 
ment of  the  legacies,  is  he  to  tell  a  creditor  that  he  will  not  pay 
the  debt,  or  that  he  cannot,  because  he  has  not  got  in  hands  as- 
sets of  the  testator?  Whether  he  has  kept  those  assets  in  his 
hands,  or  thought  proper  to  pay  them  away  from  these  persons 
who  could  only  claim  them  after  payment  of  the  debts,  is  pre- 
cisely the  same  thing  to  the  creditor.  What  arc  the  provisions 
of  this  will  ?  The  provisions  of  this  will  are, — "  In  trust,  after 
satisfaction  and  payment  of  all  my  just  and  lawful  debts,  death- 
bed and  fhneral  expenses,  and  obligations  of  every  denomination 
or  description."  Then  they  are  to  pay  certain  legacies — £6000 
a-piece  to  each  of  the  daughters,  and  a  provision  for  the  younger 
sons.  Then  they  are  to  accumulate  a  portion  of  the  income  of 
the  residue  until  it  comes  as  he  first  stated  to  £30,000 ;  but,  by 
a  codicil,  he  altered  it  to  £10,000,  whidi  £10,000  is  to  be  laid 
out  in  the  purchase  of  estates,  which  are  to  be  settled  as  other 
estates  which  are  entailed.  That  has  been  done.  Tlicn  we  are 
to  be  told  (not  that  that  is  put  forward  as  a  fact)  that  they  hod 
no  assets.  It  is  quite  obvious  that  could  not  be  presumed.  They 
have  therefore  dealt  with  this  property  assuming  that  they  had 
ample  to  pay  all  obligations  of  whatever  denomination,  and  this 
is  one ;  and  the  executors,  fh>m  the  mode  in  which  they  have  con- 
ducted themselves,  have  excluded  themselves  from  the  power  of 
contesting  the  fact  of  having  received  it.  Whether  they  have 
it  now  is  immaterial.  Having  liad  the  means  with  which  this 
obligation  could  be  performed,  it  was  their  duty  to  have  paid  it 
over  before  they  applied  any  portion  of  the  estate  in  payment  of 
the  legacies.  Independently  of  the  legal  result  of  the  course 
they  have  pursued,  the  amount  is  such  as  to  satisfv  every  one 
who  looks  mto  the  mode  in  which  they  have  applied  the  property, 
that  in  point  of  fiict  it  was  amply  sufficient  for  tliis  purpose.  The 
sole  question  therefore  being,  whether  any  legal  defence  has 
been  stated  and  proved  against  this  obligation  to  pay  out  of  the 
father's  estate,  I  am  of  opinion  that  no  such  defence  has  been 
established,  and  that  this  decision  of  the  Court  of  Session  is  right. 
Lord  Brouaham, — My  Lords,  I  agree  with  my  noble  and 
learned  friend  that  there  is  nothing  in  this  case.  I  could  have 
wished  it  had  not  come  here.  I  freely  state  that  I  do  not  think 
it  ought  to  have  been  brought  here.  I  do  not  understand  why 
we  in  this  House  should  have  such  cases  brought  here  as  we 
have  had  this  morning  twice  over.  This  is  the  second  time  to- 
day that  a  case  has  been  brought  up  in  which  it  does  not  ap- 
pear to  me  that  there  is  a  shadow  of  argument,  not  even  as  Lord 
Thurlow  once  said,  '*  a  probable  argument."  The  argument  vexy 
ably  and  clearly  uiiged  by  Mr  Rett  would  have  very  much  to  say 
for  it,  if  the  parties  (the  situation  of  the  parties  here  is  that  of 
father  and  son)  if  the  parties  had  stood  in  the  relation  of  prin- 
cipal and  surety.  It  is  quite  clear,  on  every  ground,  that  they 
do  not  stand  in  that  relation.  There  is  a  consideration  moving 
to  both  in  the  marriage-contract ;  and  whether  there  is  a  pro- 
vision made  for  the  son  or  not  in  that  marriage-contract  it  is 
equally  a  consideration  moving  to  both.  And  the  test  of  the 
argument  whidi  is  set  up,  and  the  answer  to  it  is,  can  anybody 
say  that,  if  the  &ther  had  paid,  he  could  have  had  recourse 
ever  against  the  son  in  respect  of  his  pa3rment  ?  It  is  not  to  be 
enduri^ — it  is  impossible  it  could  be  so.  Tlien,  my  Lords, 
with  respect  to  the  decree  being  against  the  trustees  personally, 
ih&ce  is  an  end  of  that.  At  first  I  was  disposed  to  think  that 
perhaps  there  had  been  a  slip  in  the  decree,  and  that  we  might 
nave  corrected  it  by  the  insertion  of  a  few  words.  But  it  is  no 
such  thing.  There  is  no  occasion  for  that,  for  it  does  not  lie  in 
the  mouth  of  the  executors  to  say  that  they  have  no  assets  when, 
as  volunteers,  the^  have  chosen  to  pay  legacies,  and  not  onl  v 
legacies,  but  legacies  out  of  the  residue,  wMch  assumes  that  all 
the  other  legacies  have  been  paid,  in  priority  of  the  administra- 
tion of  the  estate.  Mv  noble  and  learned  friend  has  justly  ob- 
served, that  that  of  itself  deprives  them  of  the  possibility  of 
denying  assets.  It  is  an  admission  of  assets,  whether  they  have 


assets  or  not ;  whether  they  liave  utcnl  tliom  in  any  way  or  not, 
it  IB  an  atlmisswn  on  their  pAH  wliieii  they  eaniiut  yrain^ay  orgiet 
rid  of  here.  My  uobk*  and  Itainiefl  friend  reaJ  tJie  itatemenl  id 
which  it  ie  said  t!iat  they  are  to  pny  the  legacieiout  of  the  resi- 
due, after  huvinj:^  paid  so  aad  ro^  and  '*  after  having  pnid  all  my 
ohlijjrationa.'*  1  do  not  cAre  whe4!»er  that  is  in  the  will  or  not, 
because  the  luw  Wrould  hare  inwTted  thjit»  Syppoee  a  testator 
Aa.^«i  I  ^dve  to  A  15  n  kj^y  of  £10»(KN1,  without  eaying  **  to  be 
paid  out  of  my  residue,"  it  is  cic'ar  that  tils  debts  must  be  paiil 
in  theflr&t  instauee.  Whether  )ie  ffays^  "1  give  it  to  be  paid 
after  njy  lawful  debts  and  all  obliimtionft  which  1  owe"  or  tiot^ 
the  executor  is  bound  not  to  pay  the  legaey  uutU  he  has  paid 
the  honest  creditor.  Here  it  is  an  evidence  that  there  is  mouey 
in  hand  ; — thereforpj  there  is  not  reaUy,  as  I  «aid  betbre,  a  pro- 
bable grouud^  not  even  a  primn  /ifcie  arpumi^nt,  to  eall  upon 
your  Loidehipa  to  liear  the  rcsix>udeut  ;^thijrefore,  you  cannot 
Jie^itato  wliat  jtidgaient  you  are  to  give*  I  conciudtr,  us  I  bt-pan, 
with  ni;vking  n^y  complaint,  that  I  think  it  is  not  right— that  tUi# 
House  is  not  well  used  in  having  its  time  occupied  by  cases  such 
as  we  hdve  bad  the  whole  of  tliis  day. 

Lfttfi  CmftplM.il. — My  Lords,  the  only  foundation  for  the  aoga- 
cioufi  argutiient  tiiat  we  have  beanl  at  your  Lordsliips'  bar  is 
that  the  fatiiur  was  surety  for  tlie  sou.  Now,  ray  Lords^  if  tliey 
stooil  at  all  to  each  other  In  the  tvlation  of  principftl  and  surely, 
I  siiould  nmch  mther  »a.y  that  the  son  was  the  aurety  for  tht* 
fatiier  thsin  the  father  for  I  ho  son,  1  thitik  it  is  quite  clear  tliat 
it  was  from  the  bounty  of  the  father  this  payment  waa  to  issue — 
not  from  any  provisiori  tluit  was  to  be  raade»  so  far  as  that  was 
eonremed,  l>y  the  son.  But,  my  Lords,  the  foundation  of  that 
ur^ment  seems  to  me  utterly  fallacious,  and  that  tliere  is  no 
use  in  saying  another  word  abuut  it.  With  regartl  to  the  ob- 
jection 0,1  to  the  form  of  the  decree,  there  is  no  doubt,  when  one 
lookfl  at  the  summons,  it  does  seem  to  elmrge  the  trustoes  pcr- 
Boimlly,  and  the  decree  would  make  them  jjersonaliy  liable.  But, 
tny  I^rtls,  they  are  personally  liable  if  they  liav^  assots  in  their 
hands  out  of  which  these  payments  niiji^lit  be  made ;  and  I 
think  it  is  quite  dear  that  they  must  bt*  taken  to  have  assets 
in  their  hands  for  that  purpose,  and  thercfort*  that  they  are 
personally  liable,  and  that  the  dt*cree  Is  pood  in  form  as  well  as 
in  substance,  I,  therefort%  regret  tlmt  the  parties  should  not 
have  been  satisfled  with  the  opinion  of  the  Court  below.  It  was 
thought  lielow  it  wa«  au  argument  in  the  case  that  would  not 
bt;  sucecsHfal.  But  1  tihould  tliink  if  the  leame<l  gentlemen  who 
havo  ar^ed  this  case,  m  well  as  it  couiil  be  argued,  had  been 
consulted,  they  would  hardly  have  certified  to  tills  House  that 
there  was  reasonable  ground'  for  uppeah 

Interlocutoi^  ajfifinefl  with  costs* 

Fu^t  Division,— Lord  Wood,  Ordimrif. ^FGfnt^t  and  Wright, 
ApmUants'  S^ilUUon.—Q.  and  T.  W,  Webster,  Ikmfomient'i  ^- 
/(Vifo™,^[WJLD.] 

251/*  Apni  1845. 

HorsE  Of  I^sns*— (WJLDt) 

No.  15B. — Adam  Fomt^BT^  A/)^i€ilmUj  v.  John  IIabtey, 

EespoufkiiL 

ri-ocess  ^uriadic  tion—  Citation  —  Burgl i  —  Sm  all-  Debt  Act— 
Uumolngation— /Wrtrf  (afflrmhig  the  judgment  of  tlve  Court 
of  BeasionJ  L  T/iat  t/iejitoi^itfdwffii  in  die  SmfiU-Dpbt  VgutU  held 
hytht  tnrtf/vifraks  ofti  CurQh  wijttsticeM  o/ t/tc  ffeace,  must  he  ret/u- 
latf*d  h^,  ami  in  amfurmtfjf  to,  die  pruvkiuns  of  the  statute  6 
TfVrt.  iv*  cap.  AB,  2»  That  iite  ftffrrt$n(  rtmi  tleerce.  in  un  Oictioa 
ft^/me  th&  nStiiV/  VquvI^  lieing  signed  hy  fhe  dq^uU-tomn-derk  ui- 
Mii^fid  t>f  b}f  titt  elrrk  of  the  jfefJ<-e  ftr  hi*  depufe^  t/if^  procttdings 
Mvtm  ftirompfterU  una  invalid.  3,  Thctt  shcA  an  olfjeciion  to  the 
jurindklion  could  not  be  &bi-iuttd  by  bmiQkffatim. 

See  fln^e,  voL  3uv,  p.  39* 

On  the  18th  September  1838,  Adam  Forrest,  Uilor, 
Lc'kh,  pneeentcsd  a  compkint  "unto  the  Honourable 
the  Magistmtca  of  Lfiith,  Jui^ticcs  of  Fenca  for  the 
town  of  Leith,  and  libcrtieB  tiieraof,''  Bgfdmi  John 
llarvej,  concluding  for  payment  of  the  gtim  of  €l*  49,, 
tming  the  amount  of  nii  account  for  attending  in  Court 
fmir  daya  to  be  examined  as  a  witness  and  party  rehi- 
tivi;  to  objVcliun^    lodged  hy  Harvey  to   bis  light  to 


continue  on  the  roll  m  a  voter  for  a  member  of  pwlii- 
menL  Hie  tdaim  and  warrant  of  citation  were  signwl 
by  Alexander  Hay,  who  was  tlie  deputy  of  the  town- 
clerk,  Mr  Anderson*  The  citation  aJid  ser^ite  of  ik 
complaint  were  made  by  John  Maekaj,  officer;  and  tb 
judgment  decerning  for  the  modiMed  eum  of  16s^  whi 
23.  5d.  of  expenses,  was  signed  by  Mr  II ay, 

During  the^  proceedings  a  minute  was  lodged  If 
Ml-  Harv^ey,  dediaing  the  juriadiciion  of  ihij  " 
andj    besides  presenting   the   pre^Miiit 
raised  also  an  action  of  redtictioii  of  the  decree. 

In  the  smpension  it  was  phadkd — That  the  loft^ 
tratea  were  not  entitled  to  hold  courts  in  the  <?apadif 
of  justices  of  the  peac^j  under  the  Cth  Ge^.  iv.f.  48^ 
which  was  passed  in  regswd  to  counties  and  stcwartii^s 
Farther^  supposing  them  entitled  to  hold  courts  ftkl^r 
tices  of  the  peace  under  tlie  statute^  they  did  \m  c«a» 
form  themselvea  ta  the  ret|uirements  therein  cnAcic4| 
in  respect,  \st^  That  the  complaint  was  not  adi 
to  the  bailied  as  justices  of  tlie  peace  of  anv  counn 
or  shire,  as  is  required  by  section  B  and  schedule  A  if 
the  act :  2 c^  That  the  complainer  was  cited  to  appiir 
before  the  magistrates  of  Leith,  and  not  l>t:^ft>re 
justices  of  any  county  or  shire,  as  is  required  by 
said  section  and  schedule  :  ^d^  TImt  the  pi^n  wl 
signs  the  warrant  of  citation  was  not  the  cKtIc  of 
j»ea*'e  of  the  cotmty  of  Edinburgh,  or  a  depuiy  bvhiin 
aj^poinledj  a.?  is  required  by  Ihe  said  section,  or  a  ddt 
appointed  by  section  22 :  4^/i,  lliat  the  copy 
did  not  bear  that  the  comphiint  and  warrant  bs4 
served  upon  Ihe  complainer;  imd  fmfhf^  That  the ji 
ment  pronounced  does  not  bear  to  be  by  one  nf 
justices  of  the  peace  of  any  shire  or  county,  as  b 
quired  by  the  said  section  5  and  schedule. 

On  the  other  band,  it  was  pkmM  by  the  rc^Kmi 
—That  the  magistrates  of  Leith  had  been  in  the  m 
and  uninterrupted  exercise  of  the  powers  and  juru 
tion  of  justices  of  the  peace  under  the  Small- Debt , 
for  a  long  period  of  years.     By  the  cliarter  gnmttfl 
the  city  of  Edinburgh  by  Charles  L,  dated  L*Sd  Ol 
ber  163C,  the  provost  and  bailies  of  tJie  city  of  M 
burgh,  and  their  eueceasors,  are  made  aud  consiirui 
**  justices  and  commisdoners  of  our  pence  within 
said  city  of  Edinburgh,  ports  of  Leith  ajid  Newhavcn,' 
&c.     By  the  Dock  Act  39  Geo.  iii.  c.  44,  §  Kn  if 
enacieiU  that  the  magistrates  of  LeilJt   for  the  ti! 
being,   "shall  have  and  enjoy  tlie  same  powrrs 
juritidietion^  in  and  over  the   town  of  South  Linth 
harbour  thereof,   and  the  aforesaid  doclc  or  dock^ 
otlicr  works  and  houses  contiguous  thereto,  in  all 
tions  and  causes  that   may  come  befotx^  them,  m 
comfietent  to  the  lord  provost  and  mngi^trat*^  wM 
tlm   royalty  of  Edinburgh*"     liy    the    PjirlifimeJi] 
Burgh  Act,  3  and  4  Will  iv,  c.  77,  §  ;U»,  it  i$  cii 
'-  that  the  magistrates  and  town-council  !o  Iw*  rl 
for  the  eaid  burghs  or  towns  (compr^'Jiendiiig  Ldi 
under  the  authority  of  this  act,  shall  liave  fifdi 
the  like  rights,  powers,  uuthontjcfl  and  jnrisdii 
as  ie  or  are  possessed  by  the  nmgistrate.H  ajjd  couaol 
of  any  royal  burgh  in  Scotland/*     An-I  '      '     '^ 
mission  of  the  Peace,  dated  23d  Febr 
provost  and  magistrates  of  I^irh  for  tl 
are  nominated  and  appointed  fifretial  jjj.'.u.  i  - 
our  peace   in  the  ^fX^s^WMS^G^y^M^^sm 
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thereof."  It  was  further  pleaded,  that  any  alleged  ir- 
regularity in  the  appointment  of  the  derk  to  the  magis- 
trates qua  justices,  or  any  irregularities  in  the  form 
of  procedure,  would  not  void  the  procedure,  or  render 
the  present  suspension  competent. 

The  Lord  Ordinary  (8th  July  1840)  pronounced  the 
following  interlocutor : 

"The  Lord  Ordinary  haying  heard  parties,  and  conudered  the 
process,  SuBtains  the  respondent's  plea,  that  the  suspension  is 
iocompetent :  Dismisses  it,  and  decerns :  Finds  the  suspender 
liable  in  expenses;  appoints  an  aooount  thereof  to  be  giren  in, 
and,  when  lodged,  remits  it  to  the  auditor  to  tax  and  to  report." 

The  suspender  having  reclaimed,  the  Court  were  of 
opinion  that  the  magistrates  of  Leith  had  jurisdiction 
to  pronounce  the  judgment  complained  of  as  justices 
of  the  peace,  and  that  the  proceedings  before  them 
in  that  capacity  were  sufficiently  formal  Mid  regular, 
provided  the  objection  stated  to  the  appointment  of 
the  clerk  of  Court  should  not  be  held  to  be  a  fatal  ob- 
jection, upon  which  last  point  minutes  of  debate  were 
ordered.  On  advising  the  case  with  these  minutes, 
the  Court  (25th  November  1841)  pronounced  the  fol^ 
lowing  judgment: 

"  Alter  the  interlocutor  complained  of:  Find  that  the  pro- 
ceedings in  the  Small-Debt  Court,  held  by  the  magistrates  of 
Leith,  as  justices  of  the  peace,  must  be  regulated  by,  and  in 
conformity  with  the  provisions  of  the  statute  6  Geo.  ir.  c  48 : 
Find  that  the  warrant  for  summoning  the  reclaimer,  John  Har- 
vey, to  i4)pear  in  the  action  raised  at  the  instance  of  the  re- 
spondent, Adam  Forrest,  in  the  Justice  of  Peace  Small-Debt 
Court  held  at  Leith,  and  also  the  decree  in  said  action,  of  which 
suspension  is  sought,  were  signed  by  Alexander  Hay,  the  depute^ 
town-derk  of  Leith,  acting  as  and  in  character  of  clerk  to  the 
said  Justice  of  Peace  Court,  in  respect  of  his  office  as  town- 
C5lerk  of  Leith,  or  the  depute  of  such  town-clerk :  Find  that  the 
town-clerk  of  Leith,  or  his  depute,  is  not  entitled,  under  the  above 
mentioned  statute,  to  act  as  clerk  to  the  said  Justice  of  Peace 
Cotut,  and  cannot  be  token  to  be  in  terms  of  the  said  statute 
the  clerk  of  the  peace,  or  depute- clerk  of  the  peace :  Find  that 
he  proceedings  complained  of  were  therefore  incompetent  and 
nralid,  and  of  no  force  nor  effect  in  law :  Suspend  the  letters 
^iinjAicUer,  and  decern :  Find  the  defeader  entitled  to  expenses, 
lubject  to  modification ;  and,  before  such  modification,  appoint 
iic  account  to  be  lodged,"  &c. 

Forrest  appealed. 

Lord  Braugkam. — My  Lords,  in  this  case,  which  was  heard 
ibout  a  fortnight  or  three  weeks  ago^  there  was  great  contro- 
versy in  the  Court  below,  which  was  continued  Iwre,  and  the 
:ase  was  argued  certainly  on  either  side  with  great  abilitv  and 
earning,  and  the  importance  of  the  question,  (as  a  question  of 
urisdiction  always  is  important,)  required  particular  attention 
0  be  paid  to  jit,  and  your  Lordships,  therefore,  took  time  to 
on«ider,  with  a  riew  to  pee  your  way  through  the  case,  and  the 
lifficulties  with  which  the  case  was  admitted  both  in  the  Court 
•elow  and  here  to  haye  been  surrounded.  Now,  the  two  ob- 
ectiona  which  were  taken  on  the  part  of  the  present  respon- 
lents,  one  of  which  alone  prevailed  in  the  Court  below,  are  j£r5(, 
riiat  the  magistrates  of  L«ith  had  not  the  jurisdiction  conveyed 
»y  the  statute  as  a  Small- Debt  Court,  and  could  not  act  as 
uijtices  under  the  act  of  the  6  Geo.  iv.  c  4S,  as  a  Small-Debt 
^urt ;  and,  §econdly,  That  although  tliey  might  have  that 
urisdiction,  still  the  warrant  was  illegally  issued  by  a  party 
rho  was  only  town-clerk,  or  a  depu^  rather  of  Anderson,  the 
»wn-clerk,  and  who  was  not  the  person  designated  by  the  sta- 
ate,  namely,  the  clerk  of  the  peaoe,  or  his  deputy.  Upon  the 
rst  of  these  gnmnds  it  would,  in  my  opinion,  have  been  vain 
3  contend,  as  was  attempted,  that  though  the  magistrates  might 
ot  have  jurisdiction,  nevertheless  that  oljjection  had,  in  this 
asc,  been  cured  by  the  party  answering  to  the  summons,  en- 
sring  into  the  litigation  before  them,  joining  issue  before  them, 
B  it  were,  and  allowing  the  cause  to  proceed  to  its  conclusion, 
[iking  the  beneficial  chance,  as  it  were,  of  a  judgment  in  his 
ivour,  and  not  oljocting  to  the  jurisdiction,  but  reserving  that 
Ejection  till  the  moment  when  it  should  be  found  that  he  had 


failed  in  his  ezpootatioa  of  obtaining  the  judgment,  and  that  a 
decree  went  forth  againft  him.  If  the  magistrates  had  no  juris- 
diction in  the  sulject^matter,  that  argument  is  of  no  avidL  No 
parties  can  convey  to  a  cour};  jurisdiction  which  does  not  belong 
to  it.  If  parties  were  ever  so  ooo^entiog  to  the  Court  of  Chancery, 
for  example,  in  this  country,  exercising  jurisdiction  as  a  court 
of  probat^  granting  probate  of  a  will,  that  wc^d  not  prorogate, 
as  the  civUians  term  it,  the  jurisdiction  of  the  Court  of  Chan- 
cery ; — that  consent  on  the  part  of  the  parties  would  not  con- 
vert the  Court  of  Chancery  into  a  court  of  probate.  So,  if  the 
Court  of  Queen's  3eQQh  gr  Common  Pleas  were  to  assume  juris- 
diction to  deal  with  the  question  of  pn^  whiph  does  not  belong 
to  a  court  of  common  law,  (which  at  one  tin^e  there  was  great  con- 
troversy about,  but  it  was  long  since  determined  in  a  verv  well- 
known  case,  that  they  have  no  jurisdictiou  \n  such  a  case,)  in  the 
event  of  the  parties  consenting,  ever  so  ezpUcitly,  and  ever  so  for- 
mally—«ven  if  they  enl^itMlintoarule  of  Court  upon  the  subject — 
it  w(mld  not  convert  a  court  of  conimon  law  into  a  court  of  prize, 
and  would  not  therefore  prorogate  its  jurisdiction.  Therefore,  if 
the  magistrates  of  Leith  had  not  jurisdiction — ^which  is  a  creature 
of  statute  entirely,  and  /created  entirely  by  that  act — the  consent 
of  the  parties  there  appearing  and  not  taking  the  objection,  flmd 
taking  the  ben^t  <^  the  chance  of  9  judgment  for  them,  and  only 
objecting  to  the  jurisdiction  should  the  judgment  go  against  them, 
yrould  not  be  even  a  topic  in  argument  to  shew  that  the  Court  be- 
low had  a  jurisdiction  by  the  statute.  I  dwell  the  more  upon  this 
view  of  the  case,  for  I  am  of  opinion  (and  I  believe  upon  that  we 
are  all  agreed,)  that  the  Court  below  was  right  in  holding  the 
first  ground  to  be  invalid,  and  in  considering  that  the  magis- 
trates had  the  jurisdiction ;  but  I  dufrell  the  more  upon  this  topic 
for  the  reason  which  will  immedi^tfsly  appear  under  the  second 
head,  to  which  I  am  now  about  to  address  myselfl  I  agree  Uiat 
the  magistrates  here  (for  neaiSOiM  which  it  is  unnecessary  to 
trouble  your  Lordsliips  urith,  because  they  can  hardly  be  said 
to  be  any  longer  in  dispute  in  thj^  P4^)  had  jurisdiction ;  that 
they  were  within  the  provisions  of  the  statue ;  and  Uiat,  acting 
as  justices,  they  had  a  small-debt  jurisdiction.  I  agree,  it  is 
needless  to  state  why,  because  it  is  most  distinctly  and  lucidly 
stated  in  what  mv  Lord  Moucreiff  calls,  in  his  most  able  judg« 
ment,  (with  the  first  branch  of  which  I  entirely  concur,)  a  de- 
duction— ^most  justly  termed  a  deduction — ^for  a  more  strict 
logical  deduction  cannot  be  imagined  than  that  which  his  Lord- 
ship states ;  upon  that  ground,  following  the  Court  below  in 
that  deduction,  I  agree  that  the  magistrates  had  that  jurisdic- 
tion. So  far,  ther^ore,  we  are  agr^  as  to  the  jurisdiction  of 
the  Court  below.  And  the  next  question  that  arises,  and  the 
only  question  now  really  before  your  Lordships  is  this,  whether 
that  jurisdiction  did  exist  in  the  manner  in  which  it  was  ex- 
plicated,— ^I  mean  by  the  warrant  not  issued  by  the  clerk  <^  the 
peace  or  his  deputy,  but  by  the  town-clerk  or  his  deputy,  or  the 
plcrk  of  the  justices.  Now,  though  agreeing  with  Lord  Moucreiff 
that  the  case  is  not  free  fh>m  all  difficulty,  yet  I  am,  on  considering 
the  case,  very  clearly  of  opinion  that  the  warrant  was  not  duly 
issued ;  that  it  was  not  issued  so  as  to  give  jurisdiction  to  the 
Court ;  because  it  was  uot  issued  by  the  clerk  of  the  peace  or 
his  deputy,  who  are  the  only  persons  authorized  by  the  sta- 
tute to  issue  that  warrant — which  warrant  is  the  founda- 
tion of  the  whole  proceeding — absolutely  essential  to  the  pro- 
ceeding—firom  which  the  proceeding  takes  its  rise  and  sprmgs 
-— whidi  existing,  the  jurisdiction  exists — which  failing,  the 
jurisdiction  too  fails — and  consequently,  if  I  am  right  m  my 
view  of  the  statute,  aud  of  the  warrant,  and  of  the  whole  pro- 
ceedings, we  are  brought  round  to  thi^t  first  and  cardinal  view 
of  the  suhject  which,  for  this  reason,  therefore,  I  have  dwelt 
upon  already,  viz.,  that  tiie  jurisdiction  which  was  exerdsed 
depends  upon  the  jurisdiction  existing,  and  that,  although  the 
magistrates  might  have  had  jurisdiction  if  it  had  been  exercised 
according  to  the  statuteable  provisions,  that  is  wanting  in  this 
case  without  which  they  had  not  that  jurisdiction,  namely — 
the  origin  and  substratum  of  the  whole  proceeding — a  warrant 
duly  issued  by  the  clerk  of  the  peace.  Now,  my  Ix>rds,  in  order 
to  shew  this  more  f^y,  I  shall  refer  your  Lordships  to  the 
statute  itself;  which  is  the  6th  of  Qeo.  iv.  cap.  48,  sec.  3, 
(again  remarking  that  jurisdiction  is  a  mere  creature  of  statute,) 
**  That  all  causes  shall  proceed  upon  complaint  agreeable  to  the 
form  in  schedule  (A),"  to  which  I  shall  presentljr  also  advert, 
**  and  the  clerk  of  the  peace,  or  any  deputy  by  mm  i^pointed. 
or,  in  case  he  shall  fail  to  appoint  one,  the  derk  to  be  appointea 
within  the  district,  as  herein  after  provided** — which  is  explidtly  ^ 
provided—"  shall  a^ect  to  the  sokI  complaint,  and  on  tro  samow 
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paper,  a.  wairajst  dgiied  hj  liim,  agreoable  to  tUe  form  in  Bdve- 
dule  (A)  Bubjuitietl  to  the  presfnt  act  i"*  and  the  aehedules  are 
part  anti  pareel  of  the  act  aa  if  they  hm\  been  positive  enoct^ 
menta.     Now,  it  is  worth  looking  at" to  Bee  what  the  natUFe  of 
tMiS  warnint  by  the  act  of  parJiament  is.    It  ift  t^eaJly  not  in 
the  Baturc  of  a  comnion  writ  or  a  ootnmon  procens,  but  it  h 
ftctoalJy  a  warrant  for  suiiitnoiiing  the  defender  to  appear^ — the 
clerk  of  thi?  peace  acta  hy  issuing  the  warrant.    The  clerk  of 
the  jjeaCE?  for  the  shire  ^mnu  a  vaiTaiit  to  auinnion  the  defen- 
der to  compear  before  the  justices  of  the  peace,    lliis  warraiit 
if  at  the  root  of  tlie  whole  proceetlijifj^  and  it  must  be  by  the 
clerk  of  the  peace.     Now,  no  one  can  appoint  a  clerk  of  tJie 
peace  in  iscotland  ejteept  tlie  supreme  authority  of  the  State 
^^that  J^  provided  by  the  two  acts  of  1684  and   1690— he  must 
be  appointed  in  a  aiiccial  manner  by  the  crown.     There  is  no 
sucIj  appoint nrent  of  the  party  acting  in  ilm  case  ;  he  was  not 
the  deputy  of  the  clerk  of  the  peace  any  more  than  he  was 
the  cierk  of  the  [jeace  himself;  consequently  that  warrant  is 
wholly  void*    Now,  I  observe  tliat  the  only  one  of  the  learned 
Judges  who  differs  from  tl»e  judffment  below  is  my  Lord  Med- 
wyiL    H*?  takes  a  view  of  the  subject  in  which  tt  1^  utterly  im- 
possible for  me  to  coiicnr*     In  ordt^r  to  gm  rid  of  the  force  of 
the  statutory  objection  which  I  have  just  named,  he  Bays,  that 
he  would  liave  adopted  thesamecondnslon  with  Lord  Moncreiff 
who  had  precetled  Jnm,  hiid  he  not  thought  himself  bound  to  go 
farther  buclt  than  the  statute  of  the  6th  of  Geo.  iv,  cap.  48, 
(which  in  the  act  I  have  been  referring  to,)  to  t lie  act  of  the  39th 
Geo.  iii.  cap,  46*    Therefore,  I,  following  hU  Lortfship^  go  bacfc^ 
(I  do  not  fetil  myself  bomnJ  to  go  back  eo  far  as  he  did,  but  still 
I  ?oltmtcer  to  go  back, )  and  that  act  of  parliament  I  And,  says 
notldngr  about  the  justices  of  the  peace's  clerk.    The  justkvs  of 
the  peace's  clerk  cannot  mean  the  clerk  of  the  peace,    I  think 
they  cannot  argue  that  it  means  of  counse  the  clerk  to  the  jus- 
tices.    But  I  observe  that  the  very  first  provision  of  the  act  of 
€  Geo  Iv.  cap,  43*  (and  that  ought  to  have  prevented  Lord  Med- 
wyn  from  going  back  to  the  former  act,)i^  to  declare  tlie  former 
act,  to  which  he  goes  back,  viz.,  the  39th  and  4t>th  Geo*  iiL  cap, 
46,  to  be  repeale<i.     That  act  Is  positively  K^pealed,  with  one 
exception,  which  doea  not  apply  here,  vh^  with  the  erception 
of  ca^et  pending  at  the  time,  the  hearing  of  which  cases  are  to 
befrooeeded  with  as  if  the  rojjeal  had  not  taken  place.    Thero- 
fbre,  It  a  in  vain  to  go  back  to  that  first  act.     We  are  bound 
bv^  thfi  act  of  the  6  Geo*  iv.  cap.  48,  and  that  i^  qnite  suffi- 
dent  far  dis^josing  of  this  question,     I  will  not  detain  your 
Hordihips  ftirther,  therefore,  espfx!]aljy  as  I  concur  entirely  with 
the  Court  below,  than  to  odd  that,  for  the  first  reason  I  have 
miveo  in  defiling  with  the  first  objectioD,  (in  winch  objection  I 
do  not  concur,  because  I  a^Toe  with  all  their  Lordships  in  the 
Court  below  that  the  magittrateg  had  the  jurisdiction  but  for 
the  mal-appotntment  of  tlie  clerk  who  issued  the  warrant, )  J 
go  back  to  ray  observation  as  to  whether  consent  is  snfUeient 
to  cure  the  objection.    If  t!je  objection  is  good  for  any  tiling 
it  is  an  objection  to  the  jurisdiction*    It  is  an  objection  not  to 
tbfi  form  of  the  proceeding,  but  to  the  jurisdiction.    Now  I  am 
far  frym  saying  that  an  objection  may  not  be  waived — I  am  far 
from  saying  that  an  irregularity  may  not  begot  over^ — I  am  far 
from  faying  tliat  the  consent^  of  parties  may  not  stop  them 
from   taking  exception  to  certain  irregularities— hut  coopcnt 
will  not  warrant  extension  or  prorogation  of  juriisdiction,   al- 
tJiough  it  will  prevent  the  party  from  taking  the  benefit  of  an 
excepUon,  becanao  it  will  operate  as  a  waiver,  and  cure  infor- 
palities  and  irrL?gularitie«  of  certain  kinds*    For  instance^  if  it 
is  admit t^id  that  the  clerk  of  the  peace,  or  the  peraen  d^  facto 
derk  of  the  peace,  or  the  person  mating  a*;  such  under  the  appoint- 
ment of  the  clerk  of  the  peace, — though  perlmps  a  person  not  qua* 
lified  to  be  clerk  of  the  peace,  and  whose  want  of  ciualiflcation 
might  expose  Itim  to  a  penalty  for  acting,  or  whose  want  of  qnali- 
flcation  might  have  been  a  good  ground  for  seeking  his  removal 
in  a  com|)etent  mode  of  proceeding,  of  whose  wont  of  quali- 
fication, if  it  had  been  stated  in  time  to  the  party  apjjoin ting 
him  might  have  prevented  Ms  appointment,  and  preclnded  his 
acting  as  clerk  of  the  peace,— if,  1  say,  it  is  admitti^  that  tliat 
wTint  of  qimlifi cation  may  be  cured,  that  that  irregularity  in 
his  appointment  maybe  got  over — because  he  is  clerk  of  thi> 
pence  until  removed,  and  until  validly  objected  to  in  that  ca- 
pacity—yet  it  is  a  totally  difft  rent  thing  when  another  person 
haa  bocn  acting  who  does  not  pretend  to  he  clerk  of  the  peaces 
whfiO  a  man  of  totally  different  functions,  exerrising  an  office  of 
a  t0t«Uy  differtnit  nature,  appointetl  in  a  totally  different  way, 
when  one  who  is  not  clerk  of  the  pca^^c  ntht^dfjvre  or  df  fgcia. 
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who  is  another  clerk,  the  town- clerk  or  the  jtwtice*' dctl,  fa 
acting*    That  is  not  a  mere  irregularity  ^  that  ii  owi  m  gofty. 
roality ;  that  is  one  person  doing  wjjat  another  iietwn  i 
law  ia  allowed  to  do,  and  is  capable  of  doing,  and  no  k 
can  be  imputed  to  that*     It  is  a  want  of  «nb«tflnTO,  n 
of  ftirm-^ii  is  a  want  of  the  thing  itscU^  and  not  na  in^ 
in  doing  the  thing,  and  no  waiver  of  that  can  take  pUa:. 
objection  goes  to  the  office,  it  goes  to  the  jurifflicti-iTi  mthi»a 
ilere  the  jurisdiction  consist*  of  the  magUtnUr 
iu  the  WmalM.Jeht  Court,  and  acting  by  meark- 
peat*  issuing  bis  warrant,  winch  giycs  jur*.-..,^.,^..       __ 
in  each  x«Lrticular  instance.   My  Lor£,  on  ihex  pUiapt^tiK  j 
and  upim  the  plain  construction  of  the  stattite,— espifdatly  in  J 
ing  as  1  do  with  the  great  majority  of  the  Judgt*  of  tbeOwi  1 
below,—  I  jun  hardly  under  the  necessity  of  citing  casn:  leiav 
thelesa,  there  are  one  or  two  important  eaees-^butonc.  oWpt 
ticularly— in  which  all  the  points  of  the  present  caw  occw-I  j 
meao  the  very  well-known  case  of  Cumming  ??.  Muanx  . 
cjise  of  Gumming  v.  Munro,  which  is  in  1 2  Slmw  and  D) 
contains  precisely  the  same  matter  ;  for  tlio  questiaa  t 
with  respect  to  the  sherlff-clerk-dopute,  wlio,  hy  Idi  _ 
sion,  hod  no  power  to  name  a  snlietitutc^  and  ncpowi^i 
taincd  e\'cn  in  the  comnLifr?](m  to  the  principal  dcikto^ 
rabadtutes  to  his  deputies.    Crawford,  thecvfore^wastkeftid 

of  th«  court  to  any  eflbet^  and  his  signature  had  no  i 

than  that  of  any  stranger,  wluch  was  positively  anuUitTjOidi 

it  waa  clearly  held  in  all  the  stages  of  that  iomewlmt  Im^  f" 

gation.     But  did  nothing  elae  occur  in  that  ^UMwhidici  ' 

the  case  analogous  and  parallel  to  the  pt^ecent?   Ho«t  c 

there  did  ;  for  it  was  said  that  tliat  was  homologitad  «ri 

by  waiver ;  and  accordingly,  the  very  title  of  the  i 

— **  process,  citation,  homologation."    The  first  p 

decided  in  that  case  (I  un  rending  the  marginal] 

this, — "  A  summons  in  an  inferior  court,  signed  by  \ 

tute  of  the  sherifi'- clerk-depute,  who  had  no  powexto  1 

substitute,  belli  null  and  incapable  of  being  homolQ^itod,^ 

flhall  see  what  the  homologation  was.    It  was  hit  havifig^Ml 

said   to  exist  here.,  and  which  waa  u^vertheleM  disn^i' 

^*  given  due  authority  to  Crawibrd  to  act  ha  deric  «f  the  t 

in  subscribing  summoni^ea*"    This  h  the  plea  by  Muonv  i 

shewft  that  that  very  point  was  made,  and  that  fcryiJe 

taken  against  the  action,^"  And  it  could  be  proved  thai  ( 

ford's  acting  in  that  character  had  been  reeogni»pd  by  alt  r 

in  the  Sherifl''B  Court,  and  particularly*  by  Gumming,  inJlr 

party  comj)laining,  wLo  Wfw  a  practitioner  before  iL' 

strong  ease,  one  may  say,  of  homologation,^"  At  any  n 

jection  of  t~?nn:Lming  wils  omitted  at  the  prapo-  seaMn 

WAS  barred  from  pleading  it,**    NevertbeleBa,  notwiti 

that,  this  was  taken  to  be  asuflScient  ground,  and  thepj 

was  held  absolutely  null,  and  the  sammoixs  was  said  to  k ' 

summons  at  alL  But,  my  Lords,  there  is  another  case,  of  H»n 

ton  t\  Clunii",  in  which  the  marginal  abstract  is, — "  Actinn  i 

missed,  in  respect  the  execution  of  citation  wa*  thiivtl  \mt  I 

the  summons:"     And  tlie  objection  there  was  hiild  t*i  k  iaU 

"  although  not  pleaded  by  the  part^  who  objected  \o  the  cttnlia 

on  a  separate  ground,"     And  a  similar  view  was  taken  i*  I*^ 

oaae  of  Stewart  r*  M*Ray,  in  page  261  of  the  same  volnajCf  i 

9  Shaw  *ind  Dunlop,  the  former  being  at  f>«gv^  1 43  of  ^  Si 

and  Dunlop,     I  ought  to  mention,  tluit  then.-  is  anotba  «we  i 

which  a  friend  of  nunc  has  cndeavonrwl  to  find  the  iirijiifiilfi 

port,  and  has  faile<l ;  but  we  have  a  full  account  of  it  in  U^  in* I 

terlocutor,  which  is  cited  in  fblio  H  of  the  respond  tnt's  r  ii--:.  h  ^\ 

a  case  which  ftilly  rwognii^wl  the  decision  of  i 

ro*  to  wliich  I  have  nd verted,  and  gnve  efloct  \ 

it  states  ;  and  it  appear*,  from  tlic  poriicular> 

that  that  case  was  decided  iijwn  precisely  ti 

Cumming  v.  Munro  bcnng  actually  cited  in  f 

argument*     My  Lords,  for  these  roaoon^  theip 

of  opinion  that  the  judgment  in  the  Court  belov^  >  _ 

and  I  move  your  Jxirdships,  tlierefore,  that  it  U^  aUiraMi 

of  course  affirmed  with  costa. 

Lord  Cotfrn/tatH. — My  I^rrls,  I  entirely  conioiir  to  tlw^^toi"! 
that  haa  been  already  expreus^Hi  hy  my  nofaJe  and  l««natl  nioi  | 
It  ift  a  prindple  of  the  law  of  this  country,  iod  .>-^""iu 
law  of  Scotland,  that  where  a  special  authority 
given  by  act  of  parliament  the  provisions  rf  tj 
strictly  performerl.     The  jnriwhction  is  given  wittudil 
compnniment?  which  tlie  lepslature'  thought  pTO|a>r  w  I 
upon  the  enactments,  and  tlM3ise  pjrP%{^i|^i^      '    * 
be  depm^ted  from.    Tlie  one  parf^si  weU  m  i 
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tial  to  tbe  jorisdlction  given.  My  Lords,  many  cases  hare  oo- 
carred  in  both  countries  illustrating  this  position.  In  this 
countiy  many  cases  have  occurred  in  which  the  jurisdiction  was 
perfect  except  as  to  the  form  of  notice.  One  or  two  of  those 
cases  I  propose  to  refer  to  for  the  purpose  of  shewing  how 
strictly  uialogous  the  decisions  in  the  two  countries  are,  and 
how  clearly  both  are  founded  upon  principle.  In  one  of  the 
cases  referred  to  in  the  papers,  an  order  was  quashed,  be- 
cause it  only  stated  that  due  notice  was  given,  whereas  the 
act  required  fourteen  days'  notice,  and  it  is  accompanied 
with  this  observation  of  the  Court,  "  A  defective  notice  is 
not  cured  by  appearance.**  There  the  objection  was  to  the 
form  of  the  order.  The  order  stated  that  due  notice  had  been 
given.  Tbe  act  required  fourteen  days*  notice.  Now,  that  is  a 
rale  which  follows  from  the  principle  to  which  I  have  already 
adverted,  tliat  the  act  itself  the  order  or  the  conviction,  or  what- 
ever it  may  be,  if  the  jurisdiction  is  specially  appoint^,  must 
state  upon  tlie  face  of  it  all  that  is  essential  to  that  jurisdiction 
which  it  professes  to  exercise.  And  in  tliat  case,  the  order 
stating  only  that  due  notice  had  been  given,  and  the  act  r^uir- 
ing  fourteen  di^s'  notice,  the  order  was  quashed,  because  it  did 
not  state  that  fourteen  days*  notice  had  been  given.  My  Lords, 
there  is  another  case,  tlie  King  v,  Bagshaw,  which  is  in  7  Term. 
Reports,  where  there  was  an  order  which  was  quashed  because 
it  did  not  state  that  a  notice  such  as  the  act  required  had  been 
given ;  and  I  cite  this  simply  for  what  was  said  hy  the  Court 
indisposing  of  that  case, — "  Notice  is  the  foundation  <rf  the  whole 
proofing, — without  it  the  justices  have  no  jurisdiction.**  My 
Lords,  those  cases  proceed  upon  the  ground  that  the  notice  is 
an  essential  requisite  to  the  special  jurisdiction  given.  Now, 
my  Lords,  what  is  the  present  case  ?  'Hiis  act  requires  not  only 
tlmt  notice  shall  be  given,  hut  that  a  particular  well-known  offi- 
cer shall  be  the  officer  to  give  the  notice.  That  being  required 
by  the  act,  if  that  officer  does  not  give  the  notice,  then  the  re- 
quisites of  the  act  are  not  complied  with.  Notice  hy  a  stranger 
U  obviously  no  notice  at  all ;  and  consequently  the  case  falls 
Hritliln  precisely  the  same  principle  as  those  cases  to  which  I 
have  already  referred.  Now,  it  is  not  in  dispute — Uiere  seems  to 
be  no  ground  upon  which  it  can  he  disputed — that  die  ofiScer  in 
question  from  whom  this  warrant  issued  was  not  the  officer  re- 
luired  by  the  act.  Tlte  officer  required  hy  the  act  is  the  clerk 
>f  the  peace  or  his  deputy.  The  officer  in  question  was  the 
:own-clerk,  appointed  by  the  justices  to  actjis  derk  of  the  court ; 
iut  the  act  says  that  the  officer  who  is  to  do  the  act,  as  clerk  of 
he  court,  shall  be  the  derk  of  the  peace,  a  well  known  officer, 
>r,  iu  a  certain  case,  a  deputy  appointed  by  him.  It  is,  there- 
ore,  dear  that  the  officer  who  issued  this  warrant  was  not  the 
)fficcr  appointed  by  the  act ;  he  was  not  the  officer  to  whom  the 
(ct  confided  the  duty  of  issuing  the  warrant,  and  there  was 
horefore  no  warrant  and  no  notice.  There  was  nothing  in  short 
rhich  was  required  by  the  act  of  parliament  in  order  to  bring 
he  {Mu>ty  into  court,  or  to  give  the  justices  jurisdiction.  That 
loctrine,  which  has  been  so  dearly  establish^  by  the  law  of  this 
ountry,  has  been  the  doctrine  established  iu  the  cases  to  which 
ny  noble  and  learned  friend  has  referred  in  the  Uiw  of  S<x>tland ; 
nd  it  is  equally  essential  there  as  here  that  all  the  requisites 
f  an  act  giving  a  special  jurisdiction  should  be  strictly  oom- 
•lied  with.  Those  cases,  indeed,  are  much  nearer  the  present 
han  those  which  I  have  referred  to ;  because  the  case  of  Cum- 
iiing  V.  Munro  is  precisely  the  same :  Whether  it  be  one  objec- 
ion  or  another,  the  principle  is  precisely  the  same.  In  Uiat 
osc  there  was  an  officer,  hut  one  whose  appointment  the  act  did 
ot  sanction,  that  is,  it  did  not  so  sanction  it  as  to  make  him  the 
roper  officer ;  and  upon  that  ground  the  proceeding  was  held 
J  be  null,  and  the  jurisdiction  not  to  exist.  Now,  whether  it 
e  that  the  officer  is  not  the  proper  officer  under  the  act,  from 
ne  cause  or  another,  is  perfectly  immaterial ; — ^neither  in  the  one 
ase  nor  the  other  was  he  the  officer  whom  the  act  i^[>pointed  to 
srve  the  process,  and  therefore  in  the  one  case  and  in  the  oUier 
lero  was  that  defect  in  the  jurisdicticm  att^npted  to  he  exer- 
iscd.  My  Lords,  the  only  other  point  would  be,  whether  the 
Ircumstance  of  the  party  not  taking  the  oljection  below  would 
ive  the  Court  jurisdiction.  Now,  it  is  quite  desir  that  the 
'ant  of  jurisdiction  cannot  be  cured  by  reason  of  the  party  ap- 
earing, — he  perhaps  not  knowing  the  objection  at  the  time,  or 
ot  thinking  fit  to  take  that  opportunity  of  making  the  objec- 
on.  A  court  obtaining  jurisdiction  hy  an  act  of  parliament 
mnot  exercise  jurisdiction  merely  hy  the  acquiescence  of  the 
Arties.  The  piurtiee  may  so  contract  together  as  to  prevent 
lem  Crcm  diepiitaig  what  is  done ;  but  nothing  short  of  such  a 


case  would  give  a  jurisdictioa  which  professed  to  be  exercised 
under  the  provisions  of  an  act  of  parilament,  which  provisions 
have  not  been  followed.  I  concur,  therefore,  in  the  opinion 
which  has  been  given  by  my  noble  and  learned  friend,  that  there 
is  a  failure  of  jurisdiction  in  this  case,  which  is  the  ground  upon 
which  the  interlocutor  proceeds. 

Lord  CctmpbelL — My  Lords,  I  have  the  misfortune  to  differ 
fh>m  my  two  noble  and  learned  friends  who  have  preceded  me 
in  respect  of  this  case.  There  were  two  objections  made  to  the 
validity  of  the  decree  of  the  court  of  the  magistrates.  One 
was  that  they  had  no  jurisdiction  at  all,  and  the  other  was,  that 
that  jurisdiction,  if  it  existed,  had  not  been  properly  put  in  mo- 
tion. Now,  the  first  is  overruled.  It  is  allowed  that  the  magi- 
strates were  a  court  of  justice,  having  jurisdiction  over  the  sub- 
ject-matter; and,  looking  to  the  second  and  third  sections  of  the 
act  of  parliament,  it  is  impossible  to  doubt  that  for  a  moment. 
Well,  then,  these  magistrates  are  a  court  of  justice  constituted 
by  the  statute  to  acyudicate  in  this  case.  That  being  so,  my 
Lords,  whether  a  court  of  justice  be  constituted  by  statute,  or 
hy  common  law,  or  by  royal  grant,  seems  to  me  to  be  wholly 
immaterial.  Then  the  court  has  jurisdiction  over  the  subject- 
matter.  This  is  a  case  competent  to  them  by  the  act  of  parlia- 
ment. Such  hdng  the  real  objection  upon  the  merits,  let  us 
see  what  is  done.  There  are  proceedings  that  are  p^ectiy 
regular  ex  facie.  There  is  a  complaint — "  Adam  Forrest,  tailor, 
Leitli,  complains  that  Jolm  Hiffvey,  solidtor,  Ldth,  is  owing 
the  complalner  the  sum  of  £1.  48.,  being  the  amount  of  an  ac- 
count for  attending  in  Court  four  days  at  the  instance  of  the 
defender,  which  he  refuses  to  pay  unless  compelled :  Therefore^ 
the  said  defender  ought  aad  should  be  decerned  and  ordamed  to 
make  payment  to  the  said  complainer  of  the  aforesaid  sum  of 
jCI.  4s^  with  expenses.**  Here,  my  Lords,  is  a  regular  plaint, 
hy  which  a  suit  is  regularly  instituted  before  a  court  of  compe- 
tent jurisdiction.  We  next  have  the  warrant ;  and  I  entirely 
agree  with  my  noble  and  learned  friend  that  that  warrant  is 
process.  It  is  process  to  bring  the  otiier  party  before  a  tribunal 
constituted  to  decide  the  cause.  That  process  is  perfectiy  re- 
gular on  Uie  face  of  it.  It  is  in  these  words : — '*  At  Ldth,  the 
18th  day  of  September  1838,  the  derk  of  court  grants  warrant 
for  summoning  the  said  defender  to  compear  bdbre  the  magi- 
strates of  Ld^  in  tiie  court-house  thereof  upon  the  27th  day 
of  September  1838,  at  ten  o*dock  forenoon,  to  answer  at  the 
instance  of  the  said  complainer,  and  appoints  a  copy  of  the  a&f 
count  pursued  for,  document  of  debt,  or  state  of  the  demand,  to 
be  delivered  to  the  defender  along  with  the  dtation ;  also  grants 
warrant  for  dting  witnesses  for  both  i>arties  to  compear  at 
the  same  place  and  date  to  give  evidence  in  the  said  matter :" 
and  it  is  signed  "  Adam  Hay,  deputy-clerk.**  It  is  perfectly 
reguhir  upon  the  face  of  it.  Under  this  process  the  defender 
appears.  He  makes  no  objection  whatsoever  in  the  court  of 
original  jurisdiction.  The  case  is  heard  on  its  merits.  He  de- 
fends himself  to  the  utmost  of  his  power,  and  seeks  to  have  a 
decision  in  his  fovour,  with  costs.  There  is,  however,  a  decision 
pronounced  against  him,  and  after  the  decree  is  finally  pro- 
nounced by  tlus  court  of  competent  jurisdiction,  when  thecom- 
phuner  seeks  to  put  that  in  force  the  defender  brings  an  action 
of  suspension  and  an  action  of  reduction,  not  having  whispered 
any  complaint  against  the  jurisdiction  in  the  Court  below. 
Then,  if  he  is  now  right  this  decree  of  the  Court  bdow  is  a 
nullity,  and  any  officer  or  party  acting  under  it,  who  had  gone 
and  distrained  upon  the  goods  of  the  defender,  would  have  been 
liable  to  an  acti(m  of  trespass.  The  question,  my  Lords,  is, 
whether  that  decree  is  to  be  considered  a  mdlit^  or  not  ?  Now, 
before  your  Lordships  will  come  to  that  condusion,  I  must  beg 
leave  to  draw  your  attention  most  particularly  to  the  14th  sec- 
tion of  this  act  of  parliament,  which  I  submit  to  your  Lordships 
is  most  specially,  and  anxiously  and  emphatically  fhuned  to  ob- 
viate such  a  frivolous  and  vexatious  objection.  The  14th  sec- 
tion, my  Lords,  is  in  these  words : — '*  And  be  it  ftirther  enacted, 
that  the  decree  given  by  the  said  Justices  'm  any  case  compe- 
tent to  them  by  this  acl^  shall  not  be  sulject  to  advocation,  nor 
to  any  suspension,  appeal  or  other  stay  of  execution,  excepting 
only  in  the  case  of  consignation,  as  herein  before  provided,  fof 
the  purpose  of  a  rehearing  before  the  justices,  nor  shall  be  sqt 
aside  or  altered  in  an  action  of  reduction  before  the  Court  oSf 
SMsion,  on  any  other  ground  except  that  of  malice  and  oppress 
sion  on  the  part  of  tiie  justices,  nor  shall  an^  such  action  of  r^ 
chiction  be  at  all  competent  after  the  expiration  of  one  year 
from  the  date  of  the  decree  of  the  justices.**  Therefore,  even-^ 
for  malice  and  oppression  on  the  part  of  the  justices,  aitor  oi^e^ 
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year  from  the  date  of  the  dwree,  no  process  of  lidvocntion  or  re- 
duction 19  to  be  permitted.    My  Lortls,  the  only  question  upon  the 
construction  of  ihia  HtAtute  is  thia,^ — ts  the  ease  in  queition 
competent  to  the  jugttwa  ?  For  those  are  the  words  «f  tlie  act 
of  parliament :— *'  That  the  decree  given  by  the  said  justice* 
in  liny  case  corapetijtit  to  them  by  this  act  nhiill  not  be  uubjcct 
to  advocation."     Now,  your  Lortlships  will  be  ptxid  enough  to 
recollect  that  it  h  not  said  in  any  case  whero  the  process  haa 
be(jun  orginaliy,  ai-cording  to  the  direetious  that  arc  pointed  out 
in  this  act  of  parliament,  bat  it  i§  iu  any  ca«c  ^  competent  to 
the  juetieea" — that  1%  any  case  which  oiifjht  be  competently 
brought  before  them,  and  over  which  they  iiad  juriiidiction  by 
the  act  of  parliament.    Now,  my  L^rds,  I  cannot  doubt  for  a 
moment — ^indeed  such  is  the  unanimous  decision  of  the  Court 
below — ^that  this  was  a  cu^e  competent  to  the  justices,   Then^  if 
that  be  90,  are  you  to  allow  advocation  ?  nre  you  to  at  low  a  pro- 
ceas  of  redaction?  My  nohle  and  learue*!  friends  who  preened 
me  hjiTie  truly  eaid,  that  if  you  inquire  into  the  fact^  it  tnms 
out  that  Mr  Adam   Hay  was  ntrt  either  clerk  of  the  peace 
or  dcyuty-derfc  of  the  p^ace.    That  ii  perfectly  tniu  my  Ijonl». 
But  I  «fty  that  yon  oujdit  not  to  Inquire  into  that.  The  founda- 
tion of  my  opinion  is  this,  that  under  these  cireumstances  it  is  not 
competent  to  the  party  to  make  tfie  ohjet;tioo.   My  Lonis,  this  ts 
proceis.    It  is  process  to  bring  the  party  before  a  court  of  compe- 
tent jarisdiction.  After  the  parties  have  npp<?art<d  before  the  court 
of  competent  jurisdiction,  they  cannot  object  to  the  praceas,  how- 
ever irre^tar*  The  stage  for  m akin |^  that  objection  ha*  futssed  by, 
and  after  the  part  ie.-*  have  been  convened  before  th*?  proper  tribunal, 
and  have  iKen  liear<1,  and  a  dt^ree  has  been  pronounced,  the  pro- 
cess by  which  they  have  Iwen  brou^lit  there  ii  not  subject  to  any 
objection  upon  the  ground  of  irreprularity.     It  is  quite  unneoov- 
flary  to  inquire  into  the  character  that  Mr  Alexitdder  Hay  acta* 
ally  held*     He  dkl  the  act.     He  bad  been  acting-  for  years  in 
this  capacity.    But  I  do  not  at  al[  rest  my  opmion  upon  that 
ground-    I  rest  uiy  opinion  upon  this,  that  after  tlie  decree,  after 
the  party  had  been  lieard,  havin]^  mode  no  ohjection,  that  with- 
out even  the  !4th  section  of  the  act  of  parliameutj  he  could  not 
now  bo  heard  io  make  the  objection  ;  but  I  eay,  1^  the  Uth 
section  of  the  act  of  parliament  has  tieen  introduced  on  pnrposo 
to  prevent  any  such  objection  being  ma^e,  and  that  this  act  of 
parliament  expressly  excludes  both  advocation  and  an  action 
of  reduction.     Surely,  my  I^rds,   it  is  a  reasonable  view  tlutt 
the  lejjislature  should  inteqxjse  to  prevent  such  objections,  be- 
cause a  most  serious  mischief  would  have  ensued  if,  after  a  €cud 
decree,  such  objections  could  be  made.    My  Lords,  I  proceed  in 
this  case  upon  the  grounds  which  I  stated  yesterday  in  the  c«te 
of  Clelaml  r,  Pateraon,  whidi  I  think  nests  preci^'ly  ujwn  the 
same  fonntlation.    The  cose  of  Cleland  i\  Patcinon,  was  a  case 
where  th^re  was  a  trial  before  Lord  Coekbiim,  in  which  the 
parties  appeareci,  and  after  the  verdict  the  losiii;?  party  obJLH.^ted 
to  the  jurisdiction  of  the  Court,    It  was  adniittetl  that  there 
the  Court  miKht  have  jurisdiction.     It  waa  aflmitted  tliat  if  the 
form  had  been  gone  through  that  jurisdiction  might  have  been 
piven  ^  hut  it  was  objected  tSiat  the  form  had  not  been  gone 
through.    I  say,  my  Lords,  thut  after  appearance,  and  after  trial, 
and  after  vertlict.   it  was  not  ccmipetent  to  the  parly  to  make 
that  objection  ;  and  for  the  same  reajion,  my  Ijords,  1  say,  that 
here,  after  the  party  had  been  heard  before  the  justices,  and 
ftfler  a  final  decree,   it  wius  not  competent  to  !iim  io  make  any 
objection  on  the  ground  of  the  irregularity  of  the  process.     My 
Lords,  it  is  unnecessary  for  mc  to  enter  at  length  into  eases 
decided  either  in  England  or  in  Scotiand.  I  think  that  they  may 
all  Ije  distinf^iished  from  this  case,  and  that  there  would  be  no 
ditliculty  in  dUtiiiguiphiug  any  ol  the  caaea   to  wliich  my  noble 
and  learned  friends  have  referred.     But,  my  T^rds,  it  is  not  sug- 
gested that  any  such  case  has  been  brought  before  your  Ijord- 
aliips,  or  that  this  House  has  given  a  sanction  to  any  such  prin- 
ciple.    If  there  had  been  cases  in  the  Court  below,  ever  so  much 
in  point,  not  being  brought  before  this  House,  I,  thinking  that 
they  would  he  entia^Iy  contrary  to  the  principle,  and,  hi  the 
teeth  of  the  act  of  parliament,  should  not  feel  myself  btmivd  by 
them.    Under  these  circumstances,  niy  Lords,  my  "opinion  is,  tiuit 
this  interlocutor  ought  to  be  reversed  ;  but  of  course  my  noble 
and  leamefl  fHenda  who  have  preced^  mo  being  of  a  contrary 
opinion,  your  Lordships  will  come  to  a  difTerent  conclusion,  nnd 
the  motion  of  my  noble  and  learned  friend  will  Imve  the  sanc- 
tion of  the  majority  of  this  House, 

I^r4  IJnmjhfim.^Uy  Lords,  if  mv  opinion  had  Ixml-h  nt  ill 
altered  by  what  has  fallen  from  my  noble  and  learned  friend  I 
would  at  once  have  eaid  so,  and  so  1  believe  would  mv  no^ 


and  learned  friend  near  me ;  but  I  ought  to  cay  tliat  Ihf  m 
means  omit te^l  the  consideration  of  tlie  |4tb  wi&stkn  dt  ^  Qm 
itr,  cap,  48,  On  the  contrary,  I  ratltor  tbink  I  Imva  loacbid 
it  in  my  cony.  But  it  just  brings  tlie  case  round  to  the  qoei> 
tion  of  jurisdiction,  because  it  says  *^  to  whidi  jttrijdictkHi  tt^ 
are  competent,"  Now,  my  argument  U  worth  notlung  Wtbtf 
were  oompetcnt  to  it ;  but  in  my  opuiiou  they  were  not  eoiir 
petent  to  it,  C0D«equcntly  the  1 4th  section  does  not  a|i^y.  l\ 
ii  idem  per  idetft, 

Ijiterlocutora  affirm^  with  coata. 

Second  Division.— Lord  Cockbum   Ordtnanf^ — Joldi' 
Appeilattf»  Sftlidtt^ — Graluun,  M  oncreiffand  Wo         " 
6o/iaf«r*.— rW.IIJ>.l 


Uth  Ap-U  1845. 

HoTT8l!l  OF  Lt>ilOfl.— (WJI.D.) 

No,  150- — Mm  Fraj^ces  Robertson  or  Hsitiii^  1 

others,  AppeUmiis^  t\  Jaj^ieis  Ritchie,  Re. 

Husband  and  Wife — Jus  Mariti— Alimentaiy  ProT 
signal  ion^t'tfff(*iVi  heritahk  suhjtcU  a?^^  6y  a  inti 
provided  to  a  married  woman  in  liftrtnt^  tmd  i&  her  ^hSdr^m  i 
JVm!  ii/ertnt  was  declared  to  h^  alit/ttnliiry^  ^-cArfJtire  t^  i 
mariti,  of  arrettm£ntf  and  (^  Qssiffuatkfa  f  nf}tvCi£katWid' 
tntstee^  tpitk  consfM  0/  the  kferen^^  tmstffmd  ^ 
alunentar^  ritfht^  fftr  a  tiiite,for  ^  dm^iv^qf^ 
and  icitfwut  the  coftcurrenm  ofk^  hmhtmd — Seid  (t^ 
judgment  of  the  Court  of  Ses«ion)  thut  die  dfe^f  &/"  1 
u'OM  invuUiij^  in  ra^f^tj  L  It  wtu  ultra  Tires  attd  m 
the  trust!  2.  It  was  executed  without  the  husif(md*M  cm 

See  antif  vol.  xiii.  p.  73, 

Lieutenant  Robertson,  tlie  joint  proprietor  wi^  j 
eister,   the  appellant^  of  some  heritable   proper! J 
Edinburgh,  exeeutedj  in  1831,  a   Lrtist-tlkpcisjtion^ 
settlement,  by  which  he  conveyed  bis  share  of  the  ] 
perty  to  Captain  Barclay  and  otbei^  as  trus 
behoof  of  the  appellant  and  her  £ymly.     The  pftn 
to  the  appellant  was  in  liferent,  and  declared  to  h 

"purely  aliracntaiy,  and  exclusive  of  thejuimanii  eif 
lent  or  any  future  husband,  and  that  it  shAUoot  be  olL 
arrestment  or  diligence  of  any  kind  whatever,  nor  j 

uor  subject  to  any  deeds  which  eitlicT  she,  or  her  ^   . 

futuri)  husband,  may  grant  m  relation  tti^relu,  or  dcbt»  1 
they  may  con  tract." 

In  November  1832,  Lieutenant  Eohert«ai 
India,  and  the  intelligence  of  the  event  reaelte4 
country  in  ilay  1833*     In  183f,  Mr  Ritehic,  tiw] 
Bpondentj  had  tidvancedto  Mr  Renniethe  sum  of  j 
on  the  security  of  his  wife's  property  ;— daring  ihei 
following  yeai^  lie  advanced  furtJier  sums  j  mid  in  1^ 
he  advanced  a  sum   with  which  certain  meiic 
were  effected  upon   the  whole    tenement     In    II 
Captain   Barclay,   tlie  sole  acceptiJig  trnstee  of 
tenant  Roberti^on,  with  the   consent   of  Mra   ^ 
executed  a  formal  fij^signaiion  of  the  ren^  Uj  th^  I 
spondent,  upon  the  narnilivej 

"Tliat  in  the  execution  of  the  §M  tpa&t,  I,  in  tlmymax  I 
trith  the  coneurreuee  and  approlMitloa  of  tho  aaid  lus  Wm 
Ciementiiui  liobertson  or  Kennie,  toolc  tho  aMJilirarg   ol 
Bftid  Mr  James  llitoliiei  who  at  her  request^  and  miih  wmjr  i 
tion^  not  only  made  neceasaiy  Advaneca  Crnna  tjjoo  fo  ' ' 
her  for  the  maintenance  and  support  of  her  tum^ir, 
paid  various  claims  altaching  to  the  said  pinpsty  1 
iStreett  Edinburgh,  and  made  sundij  pajmfsti  to  1 
hiterofit  on  the  said  heritable  debt  ^1500  sterrllns'^  nfTbctb^  I 
«ame,  by  all  which  the  said  Jaoiea  fiitchie  i-  ^rmmM 

for  me,  as  trustee  foresaid^  the  aum  of  £4U  :Ig4^ 

intefewt  to  Wiit-unday  laat^  on  tlu^  said  sum  uj  i^^**,  ut  ofciifc 
he  bi^ldit  1  dit^iHJsition  as  aforesaid,  confdmi  to|IU?iI  arMMVB 
doiittetfd  and  signed  by.. Uim.  and  th*i  ajd  Jbi  lKl»UK«i  C^ 
meaUnft  Hobert^on  9t 
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and  ako,  coDflidering  thftt  in  order  to  put  the  said  tnut-property 
in  Prince's  Street,  Edinburgh,  into  a  state  for  being  let  more 
pnxlactiTelj,  it  was  lately  found  necessary  to  make  eztensiye 
rqNurs  and  alterations  thereon,  by  which  considerable  expense 
vas  incurred  to  tradesmen  and  others,  whose  accounts,  amount* 
log  to  £355.  II.  9.,  conform  to  list  subscribed  as  aforesaid  as 
relatiTe  hereto,  are  still  unpaid :  And  now,  seeing  that  on  con- 
dition of  my  granting  these  presents  in  manner  underwritten, 
the  said  James  Ritchie  is  willing  not  only  to  abstain  from  using 
any  legal  proceedings  against  me  or  the  said  trust-estate  for 
recoTeiy  of  the  said  debt  of  £474.  17.  8.  due  to  Mm,  but  also 
to  satisfy  and  pay  the  claims  of  the  said  tradesmen  and  others 
Qpon  the  said  property,  amounting  to  the  said  sum  of  £355. 
II.  9^  so  as  to  prevent  accumulation  of  expenses  by  anj  legal 
proceedings  at  their  instance,  and  fbrther,  to  pay  the  mterest 
of  the  said  debt  of  £1500  sterling  as  the  same  shall  fidl  due." 

On  this  narrative  Captain  Barclay,  as  trustee,  with 
consent  of  Mrs  Bennie,  assigned  the  current  leases  of 
the  subjects  in  Prince's  Street,  and  the  future  rent» 
arising  out  of  these  subjects,  to  the  respondent. 

A  reduction  of  this  deed  was  brought  by  Mrs  Bennie 
as  contrary  to  the  provisions  of  her  Iwrother's  trust-set- 
tlement, and  Mr  Ritchie  brought  a  counter  action  of 
declarator  and  payment. 

A  record  having  been  made  up,  and  an  accountant's 
report  given  in  as  to  the  state  of  accounts,  the  Lord 
Ordinary  (20th  May  1840)  pronounced  the  following 
interlocutor : 

"The  Lord  Ordinary  having  considered  tlie  dosed  records 
in  the  two  processes  of  declarator  at  the  instance  of  James 
Bitchie,  and  of  reduction  at  the  instance  of  Mr  James  Craw- 
ford, as  atrator  bonis  appointed  by  the  Court,  and  having  fhr- 
tber  considered  the  report  of  the  accountant  on  a  remit  in 
the  process  of  declarator,  with  the  note  of  objections  for  Mrs 
Konnje  to  the  said  report,  and  the  various  documents  pro- 
duced and  referred  to,  and  having  heard  parties*  procurators 
on  the  whole  cause,  and  made  avizandum,  and  resumed  con«* 
sideration  of  the  whole  state  of  the  process,  conjoins  the  said 
processes :  Finds  that  all  the  grounds  for  reducing  the  deed 
of  assignation  and  doquets  caUed  for  in  the  process  of  re^ 
daction,  which  depend  on  allegations  of  fraud,  were  abandoned 
ifter  the  cause  was  remitted  to  the  jur^  roll  for  trial,  an^  are 
not  now  insisted  in :  Finds  that  the  remaining  grounds  of  reduc-* 
ion  are  necessarily  involved  in  the  grounds  of  the  declarator, 
iod  the  state  of  the  accounting  under  the  second  or  alternative 
iooclusion  of  the  siud  summons  of  declarator :  Finds  that  the 
[oestion  oonceming  the  competency  and  validity  of  the  deed  of 
issignation  l^  Captain  Barclay,  the  trustee,  and  Mrs  Bennie, 
0  &r  as  it  may  be  necessary  to  determine  the  question,  is 
aaterially  different  In  regard  to  the  interest  which  may  be  ia 
lie  children  of  Mrs  Bennie,  as  the  parties  ultimately  entitled 
» the  fee  of  the  property,  and  in  regard  to  the  interest  of  Mrs 
tcnnie  herseU^  as  in  the  ri^t  of  an  alimentary  provision  of  a 
efined  character,  exclusive  of  the  husband's  jua  marid ;  and 
lat  any  question  concerning  the  validity  of  the  doquets  called 
>T  is  also  different  from  that  relating  to  the  deed  of  assigna- 
on :  Finds  apeeially,  that  there  is  no  relevant  ground  alleged 
•r  reducing  the  doquets  so  &r  as  they  are  probative  instru- 
ents  under  the  hand  of  Captain  Barclay,  and  import  deliberate 
tknowledgmenta  of  the  correctness  of  the  accounts  referred  to, 
id  his  sanction  to  the  various  articles  expressed  in  them  so  far 
the  same  ought  depend  on  his  succession  (sanction  ?)  or  homo' 
gation,  without  prejudice  to  the  leg^  effects  of  the  siud  doquets 

other  respects,  and  subject  always  to  the  correction  of  any 
rors  which  may  be  pointed  out,  and  the  taxation  and  disposal 

business-acooonts,  as  hereinafter  reserved :  Finds  that  the 
ed  of  assignation,  dated  23d  December  1835,  is  not  legally 
Iki  or  effectual,  in  so  ftr  as  any  interests  vested  in  the  chil- 
en  of  Mrs  Bennie,  as  ultimate  fiars  of  the  property,  may  be 
beted  in  any  nuumer  in  which  they  could  not  have  been 
ected  if  the  said  deed  of  assignation  had  not  been  executed : 
ipds  the  objections  to  the  accountant's  report  generally,  and 
proves  thereof^  as  correctly  ascertaining  the  state  of  the  ac- 
mts  between  the  parties,  subject  to  the  reservations  therein 
i  hereiiiafter  expressed :  Finds  it  sufficiently  instructed  by  the 
d  report  apd  the  documents  in  process,  that  the  various  sums 


set  forth  in  the  account-current  of  the  intromissions  of  the  our- 
suer,  Mr  Bitchie,  comprehended  under  the  firwt,  second,  thirdf 
seventh,  and  eighth  arUcles  in  the  accountant's  abstract  of  the 
said  account,  p.  87  of  his  report,  are  all  just  and  true  debts 
either  against  the  trust-estate,  in  so  far  as  they  consist  of  debts 
of  the  truster,  or  constituted  legal  burdens  on  the  estate,  or 
otherwise,  where  they  have  not  that  character,  against  the  life- 
rent interest  of  Mrs  Bennie,  either  as  legal  deductions  from  the 
annual  produce,  or  as  debts  contracted  for  the  aliment  of  her 
and  her  family  i  BeserVes  consideration  of  article  4th  of  the 
said  abstract,  as  agreed  between  the  parties :  Beserves  also  con- 
sideration of  article  5th  of  the  said  abstract^  in  order  that  it  may 
be  accurately  determined  what  portion  of  the  rent  of  the  united 
subjects  ought  to  correspond  to  the  separate  property  of  Mrs 
Bennie  herself  and  bow  far  the  payment  c^theinterestt  of  the  debt 
on  that  property,  in  order  to  prevent  the  sale  of  it,  ought  gene- 
rally to  be  considered  as  an  alimentary  debt  which  may  be  made 
available  against  the  rents  of  the  trust-estate,  without  prejudice 
always  to  uie  personal  liability  of  Mrs  Bennie  and  her  husband 
for  the  same :  Finds  that  article  9th  of  the  said  abstract,  consist- 
ing of  progressive  interest^  must  also  stand  in  the  mean  time  su- 
perseded; Finds  that  it  appears^  from  the  conclusion  of  the  ac- 
countant's report,  pp.  33, 34,  and  35^  that  supposing  the  objections 
taken  by  the  defenders  on  the  third  and  eighth  branches  of  the  ab- 
stract to  be  repelled,  and  that  t\a&  interlocutor  repelling  them 
shall  become  final,  and  supposing  the  other  articles  reserved  to 
be  adjusted  so  as  to  g^ve  the  pursuer  credit  for  them,  his  debt 
stood  reduced,  on  the  4th  June  1838,  to  £364.  2.  5.,  while 
there  was  in  the  Boyal  Bank  £266.  10.  4.,  and  the  free  rental 
ef  the  trust-property  was  £249.  5.  2. :  Finds  that,  in  these  cir- 
cumstances, if  the  pursuer's  claims  of  debt  are  just  as  against 
Mrs  Bennie,  and  the  rents  of  the  trust-estate,  or  the  free  pro- 
duce thereof  to  winch  she  had  right,  there  does  not  appear  to 
be  any  remainii^  interest  in  her  to  reduce  and  set  aside  the 
deed  of  assignation  called  for  in  the  process  of  reduction,  seeing 
that  Uie  pursuer  has  declared  his  readiness  to  denude  of  the 
property  as  soon  as  the  debt  due  to  hitn  is  liquidated;  but  inas- 
much as  it  may  still  be  necessary  lor  exhausting  the  cause  in 
the  coi^oined  processes^  finds  that  the  deed  of  assignation  and 
the  doquets  relative  to  it,  so  far  as  they  import  a  qualified  and 
temporary  assignation  by  Mrs  Bennie,  of  her  liferent  right  in 
the  foture  rents  of  the  property,  tor  security  and  payment  of 
debts  contracted  by  her  for  the  aliment  of  herself  and  her 
fkmily,  which  are  found,  on  investigation,  to  be  just  and  true 
debts,  are  not,  in  the  circumstances  in  which  they  were  execu- 
ted by  her  and  Captain  Barclay,  liable  to  reduction  at  the  instance 
^  her  or  her  husband,  and  that,  so  far  as  they  were  executed 
lor  security  and  pavment  of  advances  on  account  of  debts  which 
constituted  preferalne  claims  against  the  trust-estate,  or  the  rents 
thereof,  she  has  no  title  or  interest  to  insist  for  reduction  of 
them :  Finds  that  the  said  James  Crawford,  as  curator  bonis^ 
though  libelled  as  a  pursuer  in  the  summons  of  reduction,  hav- 
ing withdrawn  his  instance  after  the  defences  were  lodged, 
though  he  was  afterwards  allowed  to  reserve  all  pleas  compe- 
tent for  protecting  the  interests  of  the  trust,  it  is  not  now 
necessary  to  pronounce  any  judgment  on  the  abstract  compe- 
tency of  Captain  BarcUiy,  as  trustee,  to  execute  the  assigna- 
tion in  question,  farther  than  is  above  expressed  in  regard  to 
any  interests  in  the  trust  distinct  from  that  of  Mrs  Bennie ;  and 
with  these  findings  appoints  the  cause  to  be  enrolled,  in  order 
that  the  matters  reserved  may  be  disposed  of:  And  in  order 
to  expedite  a  final  settlement  of  the  affairs,  appoints  the  pursuer, 
Mr  Bitchie,  to  lodge  a  state,  bringing  down  the  account  of  his 
intromissions  to  the  term  of  Whitsunday  1840:  And,  in  the 
mean  time,  reserves  all  questions  of  expenses. 

"  Note. — ^The  general  character  of  this  case  is  too  clear  to 
admit  of  doubt  The  pursuer,  Mr  Bitchie,  has  had  the  mbfor- 
tunc,  with  no  selfish  motive  even  alleged  against  him,  to  in- 
volve himself  in  the  affairs  of  Mr  Bennie  and  his  family,  and 
through  a  series  of  years  to  make  continual  advances  to  then), 
out  of  mere  firiendship  to  them,  and  truly  for  their  bare  subsis- 
tence. Mr  Bennie  had  confessedly  no  means  of  his  own,  and 
no  employment  during  all  the  time,  and  there  is  nothing  mora 
certain,  than  that  the  advances  made  by  Mr  Bitchie  were  all 
made  on  the  earnest  solicitation  of  Mrs  Bennie,  for  the  preser- 
vation cf  herself  and  her  family,  and  that  the  particular  deed 
which  is  brought  under  challenge  in  the  extraordinary  terms  of 
the  summons  of  reduction,  was  substantially  no  more  than  what 
not  only  she,  but  Mr  Bennie  also,  had  in  the  most  express 
terras  pledged  themselves  to  grant,  jitt^  ^^^"£^  with^Ap^ 
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mofl  preasinff  urifcncy  on  the  friendship  and  rcsonrcx'a  of  Mr 
Kitchie.  It  was  truly  observed  in  the  d<?bate,  tlmt  ingmtitudo 
ii  not  a  logil  dcfeoce  of  deeds  whicli  may  be  ineffectual  in  Iftw* 
But  it  doea  gi^e  a  very  aingrulap  complexion  to  this  case,  when 
it  is  seen,  on  the  one  hand,  that  the  pursuers  of  the  reduction, 
iiiler  raising  a  auinmoiiH  which  charged  their  former  friend  with 
the  fmi4t  itiJltmfiUA  find  fraudnhnt  condmafy  in  the  very  acta  which 
they  had  doue  with  tliair  eyes  open,  when  the  J^ord  Ordinnry 
at  once  eent  that  for  trial  to  the  jnry  roll,  immediately  aban- 
doQod  all  tlioHC  charges,  and  allowed  the  cau^  to  be  dlBcns^d 
on  the  footing  that  they  oould  not  be  maintained ;  atid  when, 
on  the  other  hand,  it  ia  found,  ui>on  the  strictest  inTcstiffation, 
that  Mr  liitcliie'a  account^  and  bia  whole  conduct,  atand  per- 
txtly  pure  and  correct,  admitting  of  no  impeachment  of  Ids 
honour  or  integrity,  and  that  if  there  was  error  in  the  transact 
tiotis  which  bring  itim  into  Court,  he  was  only  drawn  into  it 
hy  the  parties  who  are  now  oppi>sed  to  him,  and  with  the  most 
tenevolent  motives  towarfla  them* 

**  Tlie  Lord  Onlinary  haa  thought  it  only  what  is  due  to  a 
patty  so  situated  to  say  thus  much,  and  he  is  couTinced  that 
no  one  who  Btndiee  the  case  aa  he  has  done  can  have  any  other 
impression.  Nevertheless,  from  the  complexity  of  the  transae- 
tiona,  and  the  peeuliar  natuR^  of  the  deed  objected  to,  he  has 
found  no  small  di faculty  in  extricating  the  cause  in  a  maimer  ta' 
tUfattOTii  ttt  hitnsdft  aa^Qiding  to  the  just  k^  nf  titc  <ni*c,  and  with 
»nfetv  to  the  iaw.  lie  is  relieved  fr^im  entering  into  much  do  tail, 
hy  tnc  very  clear  statement  in  the  accountant's  report,  the 
perusal  of  which  is  sufficient  to  give  every  one  a  diathiet  undcr- 
fitanding  of  the  preeise  n^iture  of  the  transactiona  of  tlto  parties, 
and  their  true  rights  towanla  one  another.  He  must  own.  how- 
ever, that  it  was  a  surprise  to  him,  not  having  then  read  the  re^ 
port,  that  at  tiie  end  of  the  debate  it  came  out,  that  if  Mr  Ritchie's 
Bcoounts  are  really  correct,  and  his  claims  constitute  just  debts 
Rftiinst  Mrs  iSennie  (of  which  he  has  no  douht,)  there  is  tnily 
no  remaining  subject  of  controv^ersy  conceming^  the  ass{<jitatiun^ 
because  the  debt  is  either  fully  paid,  or  there  must  be  f^nda  in 
the  bank  for  paying  it,  and  Mr  Kitchie  can  have  «o  of^Jer^tionf 
wken  that  is  done^  to  disrharge  tht  asiknaihn^  and  put  the  cimi- 
ior  bdHis  in  pofisesaion  of  the  iWDts,  There  are  a  few  poiata  on 
whkh  the  Lord  Ordinaiy  thinks  it  necc^aiy  to  add  somo  oh- 
idTAtions. 

"  1.  He  haa  not  the  least  doubt  that  all  the  articles  objected  to 
under  the  3d  article  of  the  accountants  abstract  are  correct 
charges  for  advances  for  filimfnt  to  Mrs  Ilennie  and  her  family- 
The  accountant  ha»  gone  into  the  part  icuJarg  with  great  care.  The 
material  objection  is,  that  in  a  numl>er  of  instances  the  money 
was  j^vcn  to  Mr  Iif*nme  himself,  while  hrinfj  in  fatnihf  with  his 
wife,  and  liaving  no  other  means  of  eubsiBtence,  The  account- 
nnt  has  demoniftrated  that,  in  the  most  material  article^  mak- 
ing one 'half  of  the  sums  objected  to,  if  not  a  great  tleal  more, 
the  payment  was  made  ttl  the  express  re/qucst  of  Mrs  lirimie  and 
Captain  Barclay.  And,  both  for  the  rea^ns  stated  by  the 
aecountjint,  and  IxN^ause  it  appears  to  the  Lord  Ordinary  that 
the  particular  m&df.  of  making  the  payment  is  of  little  conse* 
tiuenee^  when  it  clearly  appears  that  the  money  was  g^ven  for 
die  xftppttrt  of  ihp /ttiAi'f^,  hG  cannot  think  tliat  the  objection  to 
any  one  of  the^e  boan  Jide  i^ayraents  could  with  any  justice  be 
sustained. 

"  The  defenders  ohject  strenuously  to  the  sums  of  £50  and 
XSO,  which  were  given  to  Mr  Hennle  when  he  went  to  Ameri- 
ca. When  one  reads  the  correspondence  relative  to  tliis  mat- 
tor,  it  must  be  thought  a  very  hard  objecition*  Rennie  was 
bankrupt^  and  tied  from  Scotland,  and  writes*,  tliat  if  he  rc- 
tTjrntil  hf.  must  exfttct  to  tfo  to  prw>it,  and  then  both  lie  and 
Mth  liennie  beseech  the  pursuer,  in  the  mosi  pet*,^ia  terms,  to 
make  tliese  advances  to  him  that  he  miglit  gt>  to  Canada,  pro- 
misinji  a  deed  of  the  very  nature  of  that  which  waa  ultimately 
granted.  The  money  is  given ;  and  Ilennie  is  absent  for  two 
years,  constantly  solkating  more  :  And  when  this  sum  of  £70 

I  Is  at  last  stated  as  port  of  the  (dimtnt  of  this  famiiys  tx>in^  the 
only  means  of  aliwtnt  of  the  head  of  it  for  two  yean?:,  it  is  main* 
taincd  by  3frg  Rfanie  herstJ/io  have  been  unwarranteilly  given, 
und  she  and  he  together  try  to  t]m>w^  the  pursuer  (which  is  all 

r  that  can  be  done)  on  the  bankrupt  huslyand  as  his  only  debtor. 

'  Tlie  Lord  Ordinary  cannot  think  tliat  this  is  conaistcnt  either 

I  with  law  or  justice.  In  the  siuiplest  vkw,  it  waa  but  giving 
ah^jut  a  .^v^nth  part  of  the  income  of  Mrs  IJennie  in  two  years 
for  the  idinieni  of  her  own  husband,  who  had  no  other  means. 

"  2.  Strong  ohjeetiond  arc  made  to  the  articles  erabniced  hy 
the  8  th  hei!^  of  tlie  abetmct.    These  also  ai^  minutely  dis- 
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cussc^d  by  the  accountant.    The}-  relate  to  repflirt  and  i 
t ions  of  the  property.     Here,  again,  the  diis^f  obiJ^tkiii  || 
the  repjiirs  were  not  all  exectiie<J  under  the  exprraifl 
CaptaiTi  Barclay.    It  is  not  denkvl  tliat  they  vfri?  f j* 
is  it  said   that  they  were  not  necesmirjf  m-  u 
indccKl,  in  worrls,  that  the  alterations  mttdi 
But  it  seemed  to  be  admitted  in  the  dehate,  * 
terations  were  ntcf^sstm/  f<ir  enabling  tlw  trustee  to  l<?t  I 
property  profitably  at  all,  becauae,  without  Joining  it  i 
Itennie's  separate  projwrty,  the  whole  could  tkot  k  pof  Ifi^ 
state  for  advantageous  letting.    The  e^latmtioit,  h 
that  Captain  Barctapr  verj'  natiirally  allowed  Mf 
superintend  the  rei>air8  which  were  required;  wsdl 
the  repairs  having  been  made  on  the  credit  of  Mr  1 
sidca  being  incredible  in  the  circumstances  lu  wbid 
and,  according  to  the  known  rights  of  tli«  pTOpeny,  i 
dieted  by  the  fact  that  the  tradesmen  employed  did  oiy 
themselves  as  employed  for  t!ie  trust. 

**  But>  ill  truth,  ihert?  is  a  short  answer  to  these  0^4^ 
adverted  to)^a//  thes^  ttrtiekji  are  eoraprchended  in  f 
wluch  was  doqueted  by  Capintu  Durdti^^  ^     ^ 
ojtgijjnaii'im  I  and  whether  that  deed,  4L^  an  <; 
in  Captain  Barclay *b  power  or  not,  his  pr<' 
ments  of  the  erpcuse  of  these  repairs  and  melioratiniM  *w  H 
to  no  challenge  whatever,  when  the  all^gatiODB  of  fntti  J 
withdrawn.    IK^  was  a  man  completely  smjtira ;  ani' 
with  the  ennrurrcTtce  of  Mrs  Mennie  herself,  lias  ddib 
Cf agnized  and  sanctioned  these  debts  contracted  fe>r  rq 
tftiist*pro})crti/,  it  is  suri'ly  out  of  ait  qnesdon  to  ssy  I 
are  not  tmat-debls,  merely  because  they  may  hare 
through  the  instrumentality  of  Mr  Renuie,    They  am 
onlj'  to  about  tme  htdf-i^ear's  rent,  and  they  were  cvideollf  a 
aary  deductions  before  the  free  annuoJ  prodtusc  ykHtedJll 
Rennie  coidd  emerge. 

"  3,  U  was  agreed  that  the  matter  of  c^pettie*,  4 
the  4  th  article  of  the  abitraut,  should  stand  over, 
regard  to  the  flth  article,  relating  to  the  intcren  «f  I 
the  Lord  Orflinnry  might  have  given  jut! gment  uptuii 
effect*    But  as  there  ia  an  uncertainty  conce^niing  tk 
portion  of  the  rent  corresponding  to  Mrs  Hennie*:i  i 
perty,  and  the  right  to  apply  the  trust  rents  to  thif « 
rest,  may  admit  of  discuss^ion^  though  he  thinks  the  b 
ohservatien  very  reasonable^  he  has  thought  it  bettt^Mos 
the  whole  point.    The  article^  No,  9^  of  progrc^i?c  f 
must  of  course  stand  over. 

^*  |.  There  can  be  no  doubt  that  Captain  BaHjiy  1 
power  to  assign  even  the  rents,  in  any  inanneT,  to  rh*?  p 
cf  the  children  entitled  to  succeed  to  them  in  the  etcfltrfl 
l^nnie^s  death  ;  and  the  Lord  Ordinary  biLS  90  fom\d,  wf^^ 
ference  to  tlie  eonclasion  in  the  declarktur,  tlu^ugh  tht  t: 
hmdji  does  not  insist  in  the  reduction.  He  vndefTStood  ihiiti 
admitted  in  the  debate.  At  the  same  timcv  it  dDi-<  nut  t^ 
that  the  children  liave  really  any  interi^sl  now  whidi  cjia  k 
aU  affected. 

"  5.  When  the  accounting  is  extricated,  tllcPD  b  Unit  I 
ing  of  practiced  matter  for  judgnacnt.    Bitt,  un  do 
fiuers  of  the  reduction  insisi  for  judgment  upon 
grounds  of  reducliun  which  remain  ate  simidy  ttmt  \ 
was  a  marrieti  woninn.  that  her  husband  did  not  roi 
as -sign  at  ion,  and  that  the  alimctttary  provision  is  dccli 
l»e  assignable  hy  the  tnist-dc*ed.    The  qneftitTtn  ia,  wh 
JUimie  and  A«r  haxhund  are  eutitletl  to  reduce  tbo  k 
grounds,  with  rt-ferenceto  the  cirenmjtiiiiccf  undorwli 
j^jiitcih    The  Lortl  Ordinary  thinks  thai  tlicj  «ie  I 
tin<ling,  he  does  not  mean  to  declfle  any  ;d36trari  qm 
only  finds  that  thr»t  pattits  are  ttoi  ewtiiledtQ  Ftdocti*^ 
CiimiititHC^.s  nfihh  t^tsc. 

**  In  ihcjir;it  place^  it  is  fettled  by  tli«  CA«e  of  J 
t\  Lord  Buehan,  &c.,  11th  July  lB35i,  that, 
the  strongest  clauses  of  this  nature  exeluitii3|^  : 
assignation,  an  aliiiientajy  provision  may  be  aa^atd  ^d 
tury  dtLi$,  Laying  tlio  trustee  aaide,  ttiertdtera^  Jfe*  J 
could  eflectually  assign  her  a!imeni(trtf  ri^ht  far  fi^cttiitf  ■ 
tiffaction  of  alimentary  debts  prerifmsiff  ccmtmrtnii 
cJaUy  considering  t?ie  ex  tent  of  ii,  and  thai  a  roftnmi 
was  reserved.  If  she  had  dono  this  simply^  it  rnijmU 
the  same  case  with  Bucfaan ;  and  the  cttst  in  iAii|nilll 
altered  by  the  Intorventitin  of  the  trustee- 

"  In  the  m:imd  nhice,  though  &bj»^JicnalflI  mm  M  i 
woman.  thejW  imTi^m^i^^hmMhS^^lm^fo^ 
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the  reiy  oonstifcutiOD  of  the  liferent  right,  by  a  third  party,  her 
brother.    Tliis  is  not  the  case  of  a  renunciation  of  the  jim  mariii 
by  the  hoaband,  in  a  right  conferred  by  himself.    It  is  the  case 
of  a  total  exdosion  of  it  by  a  third  party,  establishing  the  right 
itself.  Yet,  eyen  in  the  other  case,  the  decisions  are  yer^  strong 
in  farour  of  the  power  of  the  wile  to  act  by  herself.    See  Ivonf, 
p.  12S,  and  the  case  of  Keggie  v,  Christie,  25th  May  1815,  in 
which  a  lease  granted  by  a  married  woman,  liferentrix,  without 
the  coDciurrence  of  her  husband,  was  sustained,  in  respect  of  a 
ckuse  of  renanciation  in  a  deed  of  separation.  There  were  some 
genial  words  added  in  that  case,  and  it  was  declared  that  the 
wife's  receipt  should  be  sufficient.    But  that  was  the  case  of  a 
renunciation  by  the  husband  of  a  right  otherwise  yested  in  him, 
which  always  made  a  difficulty  with  our  lawyers.    Here  the 
jiu  mariti  was  exduded  from  the  first  by  the  act  of  a  third  ^ty, 
and  there  cannot  be  a  doubt  that  in  this  case  the  receipt  of 
Mrs  Rennie  herself  was  a  sufficient  discharge  to  the  trustee  for 
mon^  paid  to  her.    That,  accordingly,  was  all  that  was  eyer 
required,  and  she  indeed  would  haye  been  in  a  pitiable  state  if 
it  had  not  been  so  held,  for  h^ne  there  is  a  strong  specialty.  At 
tlie  time  when  the  assignation  was  granted,  Rennie  the  husband, 
hid  left  the  country,  and  had  done  so  in  omtenqiiation  of  a  perma- 
nent residence  in  a  distant  part  of  the  empire, — can  it  be  said  that 
Mra  Rennie,  thus  left  alone  with  her  children,  could  not  deal 
with  the  alimentary  Amd  fh>m  which  the  jus  mariti  was  ex- 
cluded, because  her  husband  could  not  concur  with  her?  She 
certaiDly  had  power  to  draw  and  discharge  it,  otherwise  she 
mast  haye  staryed.    But  it,  under  the  difficulties  in  which  her 
husband  left  her,  she  contracted  debts  for  aliment  of  herself;  and 
of  him,  and  of  the  children,  could  she  not  assign  a  portion  of  her 
alimfntary  right  for  a  time  for  the  discharge  of  these  aiimattarg 
d^fjis,  just  as  weU  as  Lord  Buchan  could  for  the  same  purpose? 
Tiie  husband,  by  leaying  the  country  for  permanency,  had 
ceased  to  exercise  his  office  of  curatory,  eyen  if  that  were  sup- 
posed to  apply  to  a  fUnd  like  this,    llie  wife  was  liying  in  an 
actual  state  of  separation,  in  which  she  must  haye  had  power  to 
act  for  herself,  in  relation  to  what  was  her  exclusive  property^  to 
all  the  effects  that  were  competent,—that  is,  to  the  effect  of 
satisfying  the  claims /or  aliment  whidi  were  due  by  her. 

**  But  it  is  to  be  obsonred,  besides,  that  in  this  case,  if  there 
were  any  difficulty  arising  from  the  idea  of  any  thing  being  done 
without  tlie  consent  o^  or  approbation  of  the  husband,  as  if  any 
indue  adyantage  might  be  taJcen,  there  is  the  clearest  evidence 
that  what  was  done  was  substantiallg  what  the  husband  himself 
had  recommended,  and  solemnly  promised  should  be  done^  before  a 
rroat  iMurt  o€  the  money  was  adyanced ;  and  the  woman  had, 
)eindea,  the  advice  and  concurrence  of  the  trustee,  and  th^  yery 
vjipectable  man  of  business  employed  by  him. 

^  It  being  certain,  therefore,  that  the  whole  transaction  was 
ntcred  into  in  the  most  perfect  bona  fides,  the  Lord  Ordinary 
i  of  opinion  that,  in  the  special  circumstances  of  the  case,  there 
ro  no  sufficiont  grounds  for  reducing  it  at  the  instance  of  Mrs 
tonnie  and  her  husband.  Yet  there  is  in  fact  no  real  interest 
»vF  inyolyed  in  the  reduction,  except  as  it  may  afibct  theques- 
on  of  expenses, — the  rights  of  the  parties  in  these  rents  being 
I  tact  practically  resoWed. 

"  6.  The  Lord  Ordinary  rescryes  the  question  of  expenses, 
^causc  some  of  the  points  are  not  settled.  But  if  this  intcrlo- 
itor  shall  become  nnal,  or  the  cause  be  substantially  deter* 
ined  in  Mr  Ritchie's  fiiyour,  he  can  hardly  doubt  that  at  least 
considerable  portion  of  the  expense  of  the  litigation  will  be 
ic  to  him." 

Blrs  Rennie  and  her  husband  having  reclaimed,  the 
[>urt  (8 til  December  1840)  pronounced  an  unanimous 
dgment  of  adherence  to  the  Lord  Ordinary's  inter- 
mtoTy  and  the  appellants  haying  then  appealed, 

fyfrd  CcampbeH — ^This  case  turns  upon  tift»  yaUdi^  of  a  deed 
assignation,  dated  23d  September  1835.  The  respondent 
>ught  a  process  of  declarator  to  haye  this  deed  found  yalid, 
I  the  appellants  a  process  to  haye  it  set  aside.    The  two  pro- 

Ix)rds  Ordinary,  and  by  the  Second  Diyision  of  the  Court  <^ 
sion,  the  efl^ct  of  whidb  is  to  decide  that,  as  far  as  the  inte- 
t  of  the  appeUants  is  concerned,  the  deed  is  yalid.  As  it  ^h 
Ts  to  me  tliat  the  conduct  of  the  respondent  in  the  trans- 
ona  WBB  honourable,  and  that  the  object  of  the  parties  to 
deed  waa  £air,  I  regret  yery  much  to  be  obliged  to  come  to 
oondvflioa  that  it  cannot  be  supported,  and  that  the  inter- 


locutors appealed  against  ought  to  be  reyersed.  Notwithstand* 
ing  the  great  anxiety  displayed  by  Lord  Moncreifi,  I  am  bound 
to  say  that  I  think  the  cause  has  not  been  *^  extricated  by  him 
with  safety  to  the  law.**  We  haye  to  lament  that  the  Judges 
of  the  Second  Division  haye  not  fayoured  us  with  their  senti- 
ments upon  any  of  the  iropcotant  and  difllcult  questions  whidi 
were  discussecf  before  them,  and  we  must  suppose  that  they 
adopted  simpliciter  the  note  of  the  Lord  Ordinary.  Three  main 
objections  were  made  to  the  yalidity  of  the  deed — Ist,  That  it 
was  a  breach  of  trust  in  Captain  Barclay ;  ^dhf.  That  it  was  yoid 
by  reason  of  Mr  Rennie,  the  husband,  not  being  a  party  to  it ; 
and  3^,  That  it  was  ultra  vires  in  assigning  an  alimentary  fund 
proyided  for  the  maintenance  of  a  married  woman  declared  l^ 
the  settler  not  to  be  assignable.  Lord  Moncreifi*  was  of  opinion 
that  Mr  and  Mrs  Rennie  were  not  at  Uberty  to  object  to  the 
yalidity  of  the  deed  of  assignation,  because  they  are  supposed 
to  haye  promised  Mr  Ritchie  a  security  of  this  sort  for  his  ad- 
yances  made  at  their  request.  But  to  giye  effect  to  such  pro- 
mise would  entirely  deprive  a  married  woman  of  the  protection 
intended  for  her  by  conyeying  property  to  a  trustee  for  her  sole 
and  separate  use.  A  promise  inyolying  a  breach  of  trust  could 
not  be  enforced,  and  no  such  promise  by  a  person  under  dis- 
ability can  prevent  that  person,  if  prejudiced  by  the  breach  of 
trust,  firom  compliuning  of  it.  Now,  I  am  of  opmion,  that  Cap- 
tain Barclay  was  guilty  of  a  breach  of  trust  to  the  prejudice  of 
Mrs  Rennie,  by  executing  the  deed  of  assignation.  By  the 
settlement  of  Lieutenant  Robertson,  the  second  trust  was,  that 
the  trustees  should  pay  to  Mrs  Rennie,  his  sister,  if  she  sui^ 
yired  him,  the  net  annual  proceeds  of  the  property  conyeyed^ 
or  such  part  thereof  as  they  might  deem  necessary  toit  the  sup- 
port of  her  and  her  family  during  her  life,  "  declaring  that  the 
foresaid  provision  for  my  said  sister  is  purely  alimentary,  and 
exclusive  of  the^s  mariti  of  her  present  or  any  future  huslMndy 
and  that  it  shall  not  be  attachable  by  arrestment  or  diligence  of 
any  kind  whatever,  nor  assignable,  nor  subject  to  any  deeds 
which  either  she,  or  her  present  or  future  husband,  may  grant  in 
relation  thereto,  or  debts  which  they  may  contract."  By  the 
settlement  the  trustees  are  to  manage  the  trust-property,  paving 
the  8ettler*s  debts,  and  after  the  death  of  Mrs  Rennie,  to  hold 
the  property  for  the  bi^ncfit  of  her  children.  But,  by  the  deed 
of  assignment.  Captain  Barclay,  the  only  acting  trustee,  with 
the  alleged  consent  of  Mrs  Rennie,  makes,  constitutes,  and  ap- 
points Mr  Ritchie  his  lawful  cessioner  and  assignee  of  the  whole 
trust-property ;  first,  for  tlie  payment  of  certain  charges  affecting 
the  trust- property ;  secondly,  for  payment  to  Mrs  Rennie,  ^fbr 
aliment  to  herself  and  lier  uunily,  of  such  sum  or  sums  as  I  may 
consider  myself  warranted  to  allow  her  for  the  above  purpose^ 
but  not  exceeding  the  sum  of  £60  per  annum,**  then  for  pajrment 
to  Mr  Ritchie  for  his  trouble ;  and  lastl^y  for  repayment  to  Mr 
Ritchie  of  £474.  17.  8.  and  £355.  11.  9.,  with  interest  when  Mr 
Ritchie  was  to  reconvey  to  the  trustee.  But  while  this  deed  is  in 
operation,  Captain  Barclay's  functions  as  trustee  are  suspended* 
He  cannot  manage  the  trust*  property,  and  he  cannot  exerdae 
his  discrction  as  to  whether  a  greater  sum  than  £60  a-year  fixMn 
the  annual  proceeds  of  the  trust-property  should  or  should  not 
be  allotted  to  Mrs  Rennie  for  the  support  of  herself  and  her 
children.  The  discretion  of  the  trustees  upon  this  subject  waa 
to  be  exercised  fh)m  time  to  time  according  to  the  state  of  the 
fund  and  the  circumstances  of  the  family.  Ko  power  is  given 
to  the  trustees  appointed  by  the  settlement  to  name  another 
trustee  for  the  management  of  the  property,  or  to  disqualify 
themselves  from  exercising  tlie  discrction  rcpoeed  in  them.  Tm 
deed  of  assignation,  therdbrc,  appears  clearly  to  be  ultra  vire9, 
and  a  breach  of  trust,  and  the  oflbr  made  by  the  pursuer  to  de- 
nude the  property,  when  the  debt  due  to  him  is  liquidated,  must 
be  unavailing.  &)Condl  v,  I  am  likewise  of  opinion  that  the  deed 
is  yoid,  on  the  ground  that  it  was  executed  without  the  concuiv 
rcnce  of  the  husband.  It  was  admitted  at  the  bar  that  Bir 
Rennie*a  omiemmce  would  hmre  been  necomwrj  if  he  had  been 
living  with  his  wife,  and  that  it  is  to  be  excused  only  by  his 
absence  in  Canada.  There  can  be  no  doubt  that,  by  the  law  of 
Scotland,  under  certain  circumstances,  a  married  woman  may 
contract  obligations,  and  execute  deeds  as  if  she  were  sin^; 
but  that  is  where  the  husband  has  been  convicted  of  a  crime  by 
which  he  is  civilly  dead,  or  where  he  has  deserted  his  wify, 
and  Uie  coverture  is  virtually  dissolved  or  suspended.  But 
here  there  was  merely  a  temporary  separation,  by  mutual  con- 
sent,— Mr  Rennie  intending  to  return  to  Scothmd  if  he  could 
not  advantageously  settle  in  Canada,  and  Mrs  Rennie  intend- 
ing to  follow  him  thither  if  he  could.    The  case,  therefore,  doe^^ 
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not  vary  from  any  tt'm[ioTary  absence  of  the  husband  fur  biiei- 
ncjB  or  pleAsurc^  during  vhich  his  f  uratorial  right*  ovur  hi» 
vife  nrv.  not  Buspended*  The  third  objection  to  the  deed  i&  atill 
more  miiteria!.  It  In  rtot  dispmted  that  the  law  o*  Scotland  re- 
cognijtefl  tlif  settlement  of  property  a»  an  alimentm-j  proiriilon 
for  a  nuirried  womnu,  and  that  it  may  h^  made  m>t  assignable 
or  subject  to  debt  or  (liligenL-e,  according  to  the  principles  upon 
which  many  q^^'s  hiiva  t»ceu  deoidetl  in  England,  which  are  all 
to  be  fomnl  cilod  in  Fulkt  i\  AnnBtrong,  1  BeranT  14  Milne, 
and  Cmig  577-  But  it  la  £aid  ttuit  there  is  as  exception  in  fa- 
vour of  aiimctttAry  debt^  aud  thnt  the  items  to  class  3  of  th& 
aceoimtant'a  reports  makhijr  up  ttie  a^^gregate  of  £513.  0.  3,^  are 
for  alimontary  advances  to  Mrs  Keunie*  It  is  unnecessary  here 
to  itiqiilre  how  far  ml  alimeniarj  fbnd  can  l>e  otiticipiLted  fur 
past  alimentar}'  debts,  becuus<i  it  ieems  to  me  quite  clear  tliat 
none  of  these  itemfl  wer^  tho  alimGutary  debts  of  Mrs  Hcnuie. 
The  adTaiicea  were  to  Mr  liennie  or  for  the  support  of  the  fa- 
mily while  he  wa»  living  in  Koglandt  and  for  the  whole  amount 
he  was  personally  liable*  Tho  debt«^  therefore,  were  the  debts 
of  the  hualmnd  antl  not  of  the  vife^  and  for  tW  debts  of  the  hus- 
band I  ttin  of  opinion  ttuit  an  fdinientary  fundj  so  appropriated 
for  the  maintenance  of  the  wife,  cannot  be  assigned.  Lord 
Bucbau'a  case  is  not  at  allin  point ;  and  the  case  of  ilerriot'e 
Tnutees  v.  Fife,  appears  to  be  a  Mtwiv^  imthority,  if  any  were 
iPUltlqg  to  gupftort  so  plain  a  prinrijilr.  It  tbua  becomes  un« 
necessary  to  examine  the  £400  not  contcndeil  to  be  an  alimon* 
tary  debt,  for  the  iutcrcdt  of  which  the  truj*t-prt>|K'rty  is  made 
fu^ect,  nor  to  enter  Into  any  of  the  other  items  of  the  acc4)Unt. 
On  tbeee  grounds,  1  am  of  opinion  that  the  interlocutors  support* 
hag  the  Talidity  of  the  deed  of  assignation  must  be  reversed. 
The  pursuer's  summons  contains  an  alternative  conclii!<ion  to 
take  the  account  if  the  deed  should  be  held  invalid.  But  the 
account  has  not  yet  lH*en  taken  on  this  footing.  It  would  jrive 
n»e  great  satiflfaelion  if  thi§  co\dd  now  be  done  by  const  nt  be* 
twcen  the  parties  at'ter  the  opinion  of  tlic  House  Um  Ix'cn  ex- 
pressed \  but  if  this  eonuot  be  done,  the  case  must  be  remitted 
backf  with  the  declaration  of  the  invalidity  of  the  deed  of  assig- 
natioUf  ivnd  the  aceount  may  be  taken  in  the  Court  below  on  the 
ibotlug  of  tho  original  settlement.  Tina,  my  Lords,  is  my 
humble  opinion  ;  and,  therefore^  I  move  jpui  Lordships  tlmt  tho 
iuterlEocutors  complained  of  be  reversed* 

Lord  Brotujhttiu. — My  Lortb,  I  lake  entirely  the  same  view  of 
the  case  with  my  learned  friend  who  has  addressed  your  Lortl- 
fthips*    1  consider  the  niiscamauB  of  tlie  Court  below  upon  all 
the  grounds  to  be  clear  j  indeed,  with  all  possible  respect  for  Liord 
Moncretfff  (my  respect  for  whom,  I  nee^l  not  say,  is  equal  to 
that  of  any  person,  from  my  lan^  knowledj^t;  of  his  great  talents, 
his  profound  lean  linp,  and  h  is  admirable  judicial  powers  of  every 
description),  I  find  it  impoegible  to  reeoneile  tliis  ca^e  with  prin- 
ciple.    Moreover,  I  find  it  very  difficult  to  reeoneile  it  with  an* 
other  decuiion  of  Lord  Moncreif!%  1  nicAn  the  dt»ci*ion  m  the  earn.* 
of  nerriot*«  'IVustees,  which  appears  to  mc  to  put  one  part  of 
[  the  case^  or  one  principle  involved  in  the  caic,  vtjry  clearly. 
'  ~\r  Lords,  Ilistenod  also  to  the  objection  that  was  taken  to 
I'abeount  fadug  directed  when  there  was  a  point  of  law  tx>  be 
added.    Now,  that  clearly  was  not  a  matter  to  go  before  an 
I  tteeountaut,  or  to  be  mixed  up  at  all  with  the  accounts ;  nnd 
hflvinfij  depurated  that,  and  having  now  come  to  the  resolution 
of  deciding  against  the  Talidity  of  the  instrument,  and  of  rc- 
I  Tersing  the  decree,  I  mt^t  heartily  join  with  my  noble  and 
learned  Mend  in  the  wish  eTrpnessetl  by  lura,  that,  by  some  ar- 
zangcmeui,  further  expense  of  litigation  to  the  parlies  may  be 
mvoided.    If  your  Lordships  shall  be  of  opinion  that  this  judg- 
l.ment  o^ight  to  Ix;  reversed,  {as  you  probably  will,)  I  would 
[tlien  fain  hope  that  the  parties  might  come  to  some  understaud- 
I  ing  as  to  taking  tho  account  upon  the  alternative  conclusion  of 
[  file  libel,  and  tliereby,  upon  this  point,  avoid  a  more  than  neces^ 
[  tary  continuonee  of  litigation. 

Lord  CoUenhanu — ^My  Lords,  it  appears  to  me  that  if  this  in- 
!  tcrlocutor  were  to  stand  it  would  be  impossible  hereafter  to 
|i,ieaurc  the  interests  of  a  married  woman.  In  this  country,  as 
Tin  Scoltand,  it  has  been  found  necessary  for  the  interests  of  so- 
[  dety  that  means  should  exist  by  which  either  the  parties  them- 
I  lelves  by  contract,  or  those  who  intend  to  give  a  bounty  to  a 
1  &m]ly,  may  secure  that  for  the  benefit  of  the  wife  aud  duldreu, 
I  without  its  heing  subject  to  the  control  of  the  husband.  In  thia 
I  eountry  it  is  well-known  that  this  has  been  subject  to  consider- 
|»h1e  fluet nation  from  the  time  that  that  doctrine  was  first 
I  establishei],  though  it  Is  now  very  firmly  ejtahlishetl^  anil  no 
llifilculty  oecurs  as  to  the  mode  of  carrying  that  object  into 


efik2t  When  first,  by  the  law  of  the  CMmtnr,  mertf  tm  I 
«ettkd  to  the  separate  ttie  of  to  wH&t  tquitj  cantitknid  ii  I 
wife  as  &  feMme  soh  to  the  oxteat  of  having  ,i  4  rni^ium  n^  1 
the  property.  B n t  tlien  it  was  Ibtmd  tha 1 1 h ^ t ,  ^ !  <  < u  j  .  ditl a&  J 
operative,  so  far  as  securing  to  her  a  dominiou  <^vcr  liteMMMl 
so  devute<l  to  her  support^  w&i  c^eii  to  thii  diffloattfH^^H 
being  considered  as  a/tmffw  «M,  Wfti  of  course  at  Ulfifl|^^^| 
pose  of  it  as  A  ftmmt  mk  might  have  disponed  of  it,  >i^^H 
of  course,  eitpoeing  her  to  the  iuAuence  of  her  hiisliii^^H 
fbimd  to  destroy  tlie  objc-ct  of  giving  her  fl  icparalie  picpM 
Therefore,  to  meet  that,  tlie  provision  WM  adeptod  d  pnlaii-1 
ing  the  anticipation  of  tlie  income  at  the  pfopefty.  so  litiliil 
had  ijo  dominion  over  the  property  till  the  pajnieQti  taaiSln 
beeame  due.  That  is  the  provision  of  the  law  as  it  Jiow^ifeu 
and  that  is  found  i)erfectly  sufficient  for  the  pnrpoise  of  fceasiiu 
the  interests  of  married  women.  In  Bootland  ujucb  tbc  U|3 
course  is  adopted  |  the  same  objects  have  bi'en  worbd  ah 
tliough  not  precisely  in  the  same  way ;  but  still  tlitfic  ii,  ^H 
law  of  Scotland^  a  protection  in  ^vour  of  an  aLiuKmtifX  miM 
and  there  is  aprovision  that  the  alhnentory  funrl  ihill  not  tu 
assignable.  lliofic  are  two  provi^jons  very  much  eomi|nnin 
with  the  provisions  which  have  been  adopted  iu  the  lair  of  11%I 
land.  But  if  the  pn^sent  de^  were  to  ^tand  tliere  ^oulJ  be  M 
end  of  that  protection.  This  is  not  only  an  alimentiry  toMiM 
its  nature,  but  is  in  terms  declared  not  to  be  jitsdignu>le|  M 
it  has  been  as^igneiL,  not  for  past  aliment  for  the  We  iM  M 
family,  but  for  expenses  incurretl  for  the  oOQVCOuentt  ofdfl 
family  at  lar^g^e,  or  for  the  private  e^pcnditmis  uf  the  IjiulHfl 
1  think,  theretbre,  upon  that  ground,  tlmt  tUij  deed  i^^^| 
bad.  It  is  also  clearly  bad  as  being  a  diiv!Ct  breach  lHH 
Captain  Barclay  had  no  right  whatever  to  divest  htm«mB 
duties  which  he  had  assumes)  to  himself  and  to  traoidif  fl 
others  that  discretion  which  was  personal  to  hiiiiself  Itbqdfl 
unni?ee^Biiry  to  find  other  gTt>und^  upon  whid^  to  itiipete^  H 
di^ed,  the  first  being  clearly  and  manifestly  an  objectiuiii'lilB 
prevents  this  doetl  from  actmg  aud  prejudicing  at  all  the  i&tens 
of  the  parties ;  and  therefore  the  iuierlocritor  which  git^  ^m 
to  this  deed  1  consider  as  clearly  erroneous.  Whatev^  ^m 
the  interesitit  of  the  parties,  they  are  to  be  consldericdaseMfl 
independently  of  that  deed.  My  I/jrds,  that  ia  quite  ^0*^4 
for  thu  purpose  of  disposing  of  the  subject-mattCT  uf  tliii  AfT*5 
But  nlthouji^h  the  accounts  had  been  iur^tigmteil  W't*ftT  n  ^ 
ascertaine<l  what  the  applieatiou  of  the  law  would  \m  Vf/^ft 
particular  finding  of  the  accountant^  it  may  1^^  thsf  ^^^>J^ 
already  b™n  done  may  save  the  ejrpeuse  of  fu '  '■^'  JfM 

however,  I  do  not  consider  is  now  before  Ui>  eO^ 

of  Session  having  decided  uptm  the  first  claju.  m  lux.-  ruounrf 
the  alternative  eonelusion  lias  not  been  a  matter  afoao^di^Bt^ 
in  that  Court,  and  I  apprehend  that  tlie  ofdcr  of  I 
suggest t^  by  my  noble  and  learned  fHe&d  on  tlie 
wiiuld  entirely  answer  the  purpose,  thitt  1%  rever^^na:  tijcj 
locutors  appealed  from,  and  referring  it  bn-  > 
SebSion,  to  see  whether  there  is  «iy  tMn^ 
done  independc^ntly  of  the  deed,  for  the  pn  r 
is  right   between  the  contendjtig  parties  i 
fund.     I  have  no  doubt  that  if  the  parties  >. 
vately,   genendly  speaking,  it  answers  the  pyrf"n 
parties  better  ;  but  if  they  cannot  agree,  I  do  not  unlit 
difficulty  in  the  justice  of  the  ciise  being  s*i: . 
interlocutor  the  LVnjrt  of  Session  may  iMi 
or  may  find  themselves  competent  to  tnak*.t  ^,4-. 
ings,  tlua  House  declaring  that  the  deed  ij  to  bee 
void. 

Lard  CumiML—BQ'fofc  1  put  the  queaiion,  may  I  *sk  * 
there  is  any  prol>ability  of  the  arrangement  ftugg^fOt*!  ' 
place  between  the  parties. 

Lord  BroutjhmH.So  as  to  let  this  account  sUiuL 
the  whole  of  the  expense  of  tnkhic  *^"  -    •  •  •  ■ 

Lprd  CmiijfML—U  was  intiui.ti 
ment  that  probably  there  would  1 
rangen^ent  being  acceded  to. 

Air  Ahder^n. — My  LoiUs,  the  solicitor  aoy  th«t  ^ 
to  consult  their  clients.    Perhaps  jour  Lord«liip 
them  tiuie  to  do  so. 

Ltird  Coftenham. — We  rcrerte  the  Intcrloeuicirt.  — 
parties  may  settle  it  as  tbcy  please,  for  tlic  purpaiv  if  J 
ing  expense  in  future  proc^'^diugs. 

Lord  Bfoy(fAam.--A\HAiing  thems«lv«»  of  wh 
ready  done  in  taking  the  account.*  '^  ^^  ^^  ^^T,^  a 
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itrocted  to  9ay,  that  he  is  quite  disposed  to  agree  to  your  Lord- 
ships' suggestion ;  but  tlie  solicitor  on  the  other  side  has  not  his 
dmt  here,  and  therefofe  he  wishes  to  have  an  opportunity  of 
oonsnlting  him. 

Mr  Maequeen. — ^I  hope  that  your  Lordships  will  consider  that 
this  is  a  case  in  which  justice  requires  that  Mrs  Bennie  should 
hare  the  costs  in  the  Court  below.  We  do  not  ask  for  the  costs 
in  this  House.  That  would  be  contrary  to  all  rule  and  practice. 
Bot  noder  the  circumstances  of  this  case — ^which  are  as  stroi^ 
as  can  well  be  imagined — here  is  a  trust — 

Lord  CkmpbeU, — ^My  own  opinion  is  that  this  is  not  a  case  for 
costs,  because  this  is  a  proceeding  contrary  to  the  agreement 
which  Mrs  Rennie  had  entered  into^  although  that  agreement,  in 
pomt  of  law,  is  not  binding.  ^ 

Lord  Brougham, — ^No ;  we  cannot  give  tne  costs. 

Mr  Macqueen, — Will  your  Lordships  allow  me  to  ask  the 
costs  of  yesterday,  as  we  were  in  attendance  yesterday. 

Lard  Brougham, — No ;  we  cannot  do  that. 

Interlocutors  reversed,  and  the  cause  remitted,  with  a 
declaration. 

Second  Division. — Lord  Moncreif^  Ordinary, — Alexand^ 
Dobie,  Appeilants*  Solkitor, — Graham,  Moncreiff  and  Weems, 
Respimde^t  /So/«cttor».--[W.H.D.] 


2iih  AprU  1845. 
HousB  OF  Lords.— (W.H.D.) 
Xo.  160. — William  Clelijlnd,  (suing  in  forma  pan- 
peris,)  AppeUoHij  v.  Ann  Clbllakd  or  Sawtebs^  and 
others,  Respondents. 

Jurisdiction — ^Process— Jury  Trial— J7eW(aflBrming  the  judgment 
of  the  Court  of  Session)  that^— under  the  statute  1  \VUL  iu.  c.  69,  § 
]  1,  which  provides  that  "  it  shall  be  competent  to  either  Division  of 
the  Court  of  Session,  if  in  their  Judgment  it  shall  he  considered  ne- 
cessarvy  to  {direct  any  causes  or  issues  to  be  tried  by  any  other  Judge 
or  Judges  of  the  Court  of  Session  at  any  circuit  town,  and,  ifne- 
cessaryfor  the  trial  of  the  same,  to  cause  jurymen  to  be  summoned 
in  the  manner  provided  by  the  before  recited  acts,** — a  pwrole  di- 
rection by  the  President  of  a  Division  of  the  Court  to  d  Judge  of 
the  Court  of  Session,  who  was  also  a  Justiciary  Judge,  to  try  a  jury 
cause  <xt  a  circuit  toum,  before  the  Justiciary  sittings  commencea, 
was  sufficient  to  give  the  Judge  jurisdiction  and  authority,  and  to 
entitle  the  Jury-clerk  to  summon  a  jury  for  the  purpose. 

The  appellant,  as  heir-at-law  of  the  deceased  Wil- 
liam Clelland  of  Knownoble,  brought  a  redaction  of  a 
disposition  and  settlement,  dated  December  1832,  and 
relative  codicil  thereto,  dated  August  1834,  executed 
by  the  latter,  on  the  ground,  Ist,  that  neither  the  dis- 
position nor  the  codicil  were  daly  executed  in  terms 
of  the  statute  1681,  c.  5,  in  respect  that  the  instru- 
mentary  witnesses  to  these  deeds  did  not  see  the  granter 
lubecribe,  and  did  not  hear  him  acknowledge  his 
mbscription  ;  and,  2d,  that  at  all  events  the  codicil 
vas  reducible  on  the  ground  of  deathbed,  as  being  exe- 
cuted within  sixty  days  of  the  death  of  the  granter. 
fwo  issues  were  framed  for  trying  the  question  in  re- 
ition  to  the  disposition  and  codicil  respectively,  and  at 
be  first  trial  of  the  cause,  the  jury  returned  a  ver^ct 
>r  the  pursuer  (present  appellant)  on  both  issues, 
"his  verdict  was  set  aside  on  a  bill  of  exceptions  to  the 
barge  of  the  Presiding  Judge  in  point  of  law,  and  a 
ew  trial  granted.  The  result  of  the  second  trial,  which 
>ok  place  before  Lord  Cockbum,  was,  that  the  jury, 
ader  the  direction  of  the  Judge,  found  a  verdict  on 
le  first  issue  for  the  defenders,  thereby  sustaining  the 
ilidity  of  the  execution  of  the  disposition  ;  and  on  the 
;con^  iesujs,  that  of  deathbed,  which  related  to  the 
uli^l  onlyy  ^ey  found  for  the  pursuer. 
No  exception  was  taken  to  the  charge  of  the  Judge ; 
it  a  molion  was  made  by  the  pursuer  to  have  the 
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verdict  set  aside  as  contrary  to  evidence,  and  a  new 
trial  granted.  The  First  Division  of  the  Court  unani- 
mously refused  the  motion  for  a  new  trial. 

The  finality  of  this  judgment,  by  55  Geo.  iii.  c.  42, 
excluded  an  appeal  on  the  merits ;  but  the  pursuer,  in 
moving  for  a  new  trial,  took  also  a  special  objection  to 
the  procedure  at  the  trial  before  Lord  Cockbum,  al- 
leging that  the  provisions  of  1  Will.  iv.  c.  69,  §  11, 
had  not  been  complied  with  in  the  following  respects. 

The  cause  was  tried  at  Glasgow  before  one  of  the 
Justiciary  Judges,  but  not  at  the  period  when  the  Jus- 
ticiary Court  at  Glasgow  was  sitting,  nor  before  a  jury 
taken  firomi  the  Hsts  prepared  for  the  trial  of  criminal 
offences.  The  pursuer  contended  that  the  clause  of 
the  statute  under  which  the  trial  was  held  was  there- 
fore inapplicable  so  £ur  as  regarded  a  trial  before  a 
Justiciary  Judge  on  circuit,  that  no  part  of  the  clause 
sanctioned  any  other  mode  of  trial  except  before  a 
Judge  of  the  Court  of  Session  who  was  not  a  Justi- 
ciary Judge ;  and,  separcUim,  that  a  written  direction 
by  a  Division  of  the  Court  of  Session  was  necessary  to 
warrant  a  trial  and  the  summoning  of  a  jury  when 
the  trial  was  not  before  a  Justiciary  Judge  on  circuit, 
but  no  such  written  direction  had  been  given.  It  ap- 
peared, on  inquiry,  that  a  parole  direction  had  been 
given  through  the  President  of  the  Division  to  the  clerk 
of  the  Jury-Court,  according  to  uniform  practice ;  that 
the  jury  were  summoned,  and  the  trial  was  held  pur- 
suant thereto  ;  and  the  Court  being  of  opinion  that  it 
was  not  imperative  that  such  direction  should  be  in 
writing,  and  that  the  practice  could  not  be  disregarded, 
repelled  the  objecfion. 

Against  the  judgment  of  the  Court  on  this  point  the 
appellant  brought  the  present  appeal. 

Lord  Brougham. — My  Lords,  it  is  quite  evident  that  there  is  no 
ground  for  this  objection  being  taken  in  tliis  the  Court  of  last  re- 
sort. The  objection  is  entirely  confined  to  one  point— ought  or  not, 
in  order  to  give  jurisdiction  to  a  Judge  other  than  the  Circuit 
Judge,  the  &ection  of  the  Division  of  the  Court  to  be  in  writing. 
That  is  the  whole  question.  The  Judges  appear  from  this  re- 
port, (and  it  is  not  denied  that  this  is  an  act  of  the  Court,)  to 
have  exannned  into  the  fact — to  have  inquired  whether  there 
was  a  direction — uid  to  have  been  satisfied  that  there  was  a  di- 
rection, through  the  President,  by  the  Division ;  because  it  could 
not  have  been  a  direction  to  the  President  through  himself.  It 
imports  distinctly,  therefore,  that  there  was  a  direction  given 
by  the  Division  through  the  President  to  Lord  Cockbum  and 
the  jury-clerk.  'Now,  the  act  of  parliament  does  not  say  that 
the  direction  shall  be  given  to  the  Judge ;  it  only  says,  that  it 
shall  be  given  to  proceed  in  the  trial  in  that  manner  other  than 
by  a  Circuit  Judge.  There  must  have  been  some  practice  ex- 
isting on  the  subject.  This  is  referred  to  as  having  been  the 
uniform  practice  for  the  six  or  seven  years  which  had  elapsed 
after  the  passing  of  the  act,  and  the  Ciurt  did  not  feel  them- 
selves justified  in  disregarding  that  practice,  and  setting  up  a 
new  rule,  which  has  no  warrant  by  the  terms  of  the  act,  namely, 
the  rule  that  this  direction  of  the  Court  must  peremptorily  bo 
in  writing.  The  Court  did  not  find  that  it  had  been  the  practice 
ever  to  give  such  a  direction  in  writing  at  all  and  therefore 
thev  held  that  this  was  sufficient.  I  do  not  mean  to  say  that, 
if  this  objection  had  been  well*  founded,  the  mere  appearhig  of 
the  party  at  the  trial  would  have  given  a  jurisdiction  which  did 
not  c^lst  before.  Upon  that  I  am  not  called  upon  to  say  a  word ; 
but  it  does  not  appear  that  there  was  that  defect  of  jrmsdiction 
— which  is  the  whole  foimdation  of  the  appeHanfs  case.  The 
interlocutors  must  therefore  be  affirmed. 

Lord  Cottenham. — My  Lords,  I  am  of  the  same  opinion. 

lA>rd  Campbell. — My  Lords,  in  this  case,  if  Lord  Cockbum 
could  not  have  jurisdiction,  the  appearance  before  him  would 
not  have  given  him  jurisdiction,  and  the  party,  by  appearing, 
would  not  be  prevented  from  objecting  that  he  Iiad  no  jurisdic- 
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tion.  But  as  Lord  Cocklmni,  (a  certain  form  being  observed,) 
inigbt  have  had  jurisdiction,  the  party  having  appeared  and 
haying  taken  the  chance  of  a  verdict,  I  am  strongly  inclined  to 
think  that  it  is  not  competent  to  that  party  now  to  object  that 
that  form  has  not  been  observed.  But,  my  Lords,  it  is  not  ne- 
cessary that  we  should  give  any  precise  opinion  upon  that  point 
in  this  case ;  because  I  have  no  doubt,  if  we  were  to  inquire, 
we  must  take  it,  it  would  be  found,  that  in  this  case  there  was 
a  parole  direction  given  through  the  President  for  the  cause  to 
be  tried.  It  is  quite  sufficient,  therefore,  for  us  to  come  to  the 
conclusion  that,  in  point  of  fact,  there  was  that  order;  and  then 
the  only  question  to  be  raised  is,  whether  that  order  must  be  in 
writing.  It  appears  to  me  that  there  is  no  pretence  for  saying 
that  it  must  be  in  writing,  but  that  the  order  may  be  given  by 
word  of  mouth  in  the  manner  in  which  we  believe  it  was  given 
in  this  case.  I  entirely  concur,  therefore,  in  the  opinions  which 
have  be«n  expressed,  that  there  is  no  fonndationfor  this  appeal, 
and  that  the  interlocutors  must  bo  affirmed. 


Interlocutors  affirmed, 

4 
Webster,  Respondents'  Solicitors, — [\ 


peUanfs  Solicitors.— MesNt 
.H.D.] 


25th  April  1845. 

House  op  Loans.— <W.H.D.) 

No.  161. — CoLviLL  G.  CoLViLL,  Esq.,  Appellant^  v. 

Andrew  Colvill  of  Ochiltree,  Esq.,  Respondent. 
Entail—Title  to  Pursue — Contravention— ^eW  ([affirming  the 
judgment  of  the  Court  of  Session)  that  "  an  heir  whatsoever** 
of  an  entailer  had  no  title  to  pursue  a  declarator  of  contravention 
of  the  entail. 

See  ante^  vol.  xv.  p.  350. 

Colvill  George  Colvill  brought  a  declarator  of  con- 
travention and  irritancy  against  Andrew  Colvill  of 
Ochiltree,  the  heir  in  possession  of  the  lands  and  ba- 
rony of  Crombie  and  others,  held  under  a  deed  of  en- 
tail executed  by  Robert  Lord  Colvill  of  Ochiltree  in 
1727.  The  entail  was  conceived  in  favour  of  the  en- 
tailer, his  heirs,  male  and  female,  and  a  series  of  sub- 
stitutes ;  "  all  which  failing,  to  our  own  nearest  heirs 
and  assignees  whatsoever,  heritably  and  irredeemably." 
The  pursuer  at  first  did  not  explain  his  particular  title 
to  insist,  but  aderwards,  in  an  amendment  of  the  libel, 
stated  himself  to  be  "  the  nearest  heir  whatsoever"  of 
the  entailer. 

The  defender  maintained,  inter  aUa^  that  the  pursuer 
was  not  an  heir  of  entail,  and  therefore  not  entitled  to 
sue. 

The  Lord  Ordinary  (25Ui  January  1843)  pronounced 
the  following  interlocutor : 

"The  Lord  Ordinary  having  considered  the  process,  after 
hearing  parties*  procurators  upon  the  preliminary  defences,  Sus- 
tains the  third  defence,  dismisses  the  action,  and  decerns ;  finds 
expenses  due,  allows  an  account  thereof  to  be  given  in,  and,  when 
lodged,  remits  to  the  auditor  to  tax  the  same  and  to  report 

**  Note. — ^The  pursuer  claims  under  the  general  clause  at  the 
end  of  a  special  destination  contained  in  a  bond  of  tailzie  by 
Lord  Colvill,  *  all  which  failing,  to  our  nearest  heirs  and  assig- 
nees wliatsoever."  The  decision  in  the  case  Earl  of  March  v, 
Loni  Cassilis  established  the  opinion  laid  down  bv  Lord  Stair, 
(B.  iv.  t.  18,  §  8,)  that  if  the  estate  come  to  the  last  branch  of 
the  tailzie  and  his  heirs  whatsoever,  it  ceases  to  be  a  tailzied 
estate.  Tliat  decision  was  considered  as  fixing  the  law  in  the 
more  recent  case  of  Henry  r.  Watt,  13th  June  1832,  (Shaw,  x. 
644.) 

"  The  Lord  Ordinary  does  not,  therefore,  feel  himself  en- 
titled to  regard  some  doubts  respecting  that  case,  which  appear 
at  one  time  to  have  been  thrown  out  with  regard  to  the  decision 
in  the  case  of  Cassilis,  which  are  referred  to  in  Lord  Monboddo's 
and  liord  Hailes'  reports.  If  the  pursuer  could  make  out  that 
the  clause,  with  regard  to  the  eldest  heir-female  excluding  the 
rest,  referred  to  tliis  general  destination,  and  not  to  the  special 


destinations  to  heirs-fnnale  which  are  contained  in  the  otnl, 
that  might  give  some  room  for  considering  the  cim  si  &ksm 
ftxim  those  K>rmeriy  decided;  but  after  reading  the  bond  of  tia* 
zie,  the  Lord  Ordinary  has  no  doubt  that  this  ctoase  miit  be 
construed  to  refer  to  the  special  destinations  totfaehan^auk 
of  the  entailer's  body,  and  other  heirs-female  spedaUy  meDtioDed 
in  the  entaiL" 

The  pursuer  having  reclaimed,  the  Court  tmani- 
mously  adhered.     The  pursuer  then  appealed. 

Lord  Campbell — ^My  Lords,  in  moving  that  tiie  interiocttar 
should  be  affirmed,  I  most  exceedingly  Turret  that  the  ok 
should  have  been  brought  before  ns.    I  am  sure  I  hare  t  grot 
respect  for  the  bar  ^  Scotland.    I  do  not  know  who  a^ned  tb 
case,  and  I  will  not  now  inquire  who  signed  it,  but  I  do  tlmk 
that  this  Honourable  House  ought  to  hare  some  diedL  ifOB 
these  appeals.    Tliere  is  now  a  check  whidi  tiie  Hoiue huin- 
terposed  upon  these  things :  it  requires  the  certificate  of  ooiu«i~ 
in  whom  we  repose  confidence — ^that  it  is  an  arguaUe  qncBtkB; 
and  that  certificate  is  necessary  to  prevent  vexation,  aod  top»- 
vent  the  perverse  feelings  of  parties  urging  than  to  do  ^ 
which  they  cannot  sustain,  and  must  bring  great  ezpease  i^a 
themselves  and  upon  defendants.    But  in  a  case  such  m  tia 
really  your  Lordships  are  without  protecticm.    Now,  in  the  Iw 
of  Scotland,  or  in  the  law  of  England,  I  believe  there  is  no  poa- 
tion  better  settled  than  this:  If  there  be  a  strict  cntsO,  v^ 
proper  fettering  clauses,  when  the  estate  comes  into  the  posse- 
sion of  the  last  substitute,  the  fetters  are  loosed,  and  it  is  in  tii 
hands  to  operate  as  a  simple  destination,  so  that  he  may  end  it 
if  he  pleases,  and  it  is  only  by  his  not  exercising  the  power  thtt 
the  limitation  with  tiie  general  words  comes  into  ^fect  Tint 
was  determined  in  the  year  1760  by  the  Ckmrt  of  SessioOjindit 
was  declared  so  in  your  Lordships'  House  in  1838.  NoVfiffS&t 
a  question  of  that  sort  has  been  so  settied,  at  the  end  of  k*b 
years,  the  very  same  question  is  to  be  raised  here,  it  is  not,  I 
think,  very  respectful  to  your  Lordships,  and  it  is  veiy  in- 
chievous  to  the  parties  concerned.    I  therefore  mustexprwsBf 
own  individual  hope,  and  I  believe  that  my  noble  and  laniri 
friends  agree  with  me,  that  there  will  be  a  little  morecsntkBB 
future  exercised  before  these  certificates  are  granted,  to  sec  tte 
there  is  a  probable  ground  for  arguing  cases  at  your  Loriife^' 
bar.    This,  my  Lords,  is  the  third  case  within  two  diys,— ftw 
successive  appeals  within  these  last  two  dayns  at  your  la^ 
ships*  bar, — in  none  of  which  have  tiiero  been  any  proWifc 
ground  of  argument.    Mpr  Lords,  the  time  of  the  Hoose  \a 
been  wasted,  and  the  parties  have  been  involved  in  useka  ex- 
pense.  I,  therefore,  in  moving  that  this  interlocutor  be  aflnaed 
with  costs,  throw  out  the  suggestions  which  I  have  made  in  * 
der  that  it  may  be  communicated  in  the  proper  quarter. 

Mr  Turner.— Yoxix  Lordships  will  allow  me  pCThaps  to  oib 
one  observation. 

Lord  Brougham.— No  \  you  are  not  now  at  the  bir  of  tk 
House. 

Lord  CamphdL — ^You  cannot  be  heard  now. 

liord  Brougham.—  My  Lords,  in  expressing  my  entire  c»- 
currence  in  every  observation  that  has  fkllen  from  my  nofaka^ 
learned  friend,  I  do  so  with  the  utmost  possible  kizidly  fe^ 
towards  whoever  signed  those  cases ;  but  I  say,  that  i^  ^  * 
duty  of  the  counsel  to  consider  that  it  is  not  a  mere  matt?  ^ 
form.  I  am  afraid,  in  signing  certificates,  which  are  never is^ 
hands  of  counsel  themselves,  but  the  draftsmen  and  engroeffj 
tiiat  they  are  apt  to  put  their  names  to  them  as  a  msttcr  a 
course.  I  consider  that  it  is  the  duty  of  counsel  not  to  pot  thff 
names  to  a  certificate  if  there  is  no  arguable  point  ^  ■*  ^ 
consider.  I  think  that  it  is  a  great  grievance  that  ve  A^ 
have  our  time  occupied  by  such  an  absolutely  despente  s^ 
aa  this.  Tlie  third  case  has  been  now  before  us  in  which  ^«^ 
not  called  upon  the  respondent  to  say  a  word,  being  peiw 
dear,  in  each  case  in  succession,  that  we  are  bound  by  oar  ^ 
decisions  upon  the  point,  which,  when  you  look  into,  tare  od  • 
be  on  all-fours  with  the  present.  There  is  no  spedalty  whil«J 
in  this  case.  We  are,  therefcnre,  called  upon  to  hear  nmfn*- 
cision  reargued.  I  entirely  approve  of  the  oourse  wbkfc  g^ 
Lordships  have  taken  in  rcfUsing  to  hear  this  case.  Wtj^ 
had  two  cases  in  which  we  have  not  called  upon  the  ^^"'S^'^ 
and  this,  the  third,  is  a  case  in  which  not  only  do  wsifltg* 
upon  the  respondent,  but  we  do  not  hear  the  appcUwt  ■■■^ 

Lord  CampheU. — ^We  are  bound.  ^ 

Lord  Brougham.— Nothing  but  an  act  of  padiaaMDtflfM^ 
our  previous  decision.    I  find  the  Judges  in  tkeOeirt"*'^ 
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are  of  the  same  opinion.    Lord  Jetttey  (than  whom  a  more  skil- 
ful, and  ingenious  and  learned  Judge,  never  existed)  says,  that 
if  he  was  called  upon  to  decide  formally  before  the  Cassllis  case, 
he  might  have  felt  a  doubt ;  bnt  that  he  is  bound  by  that  and 
the  other  case.    Now,  the  Cassilis  case  is  not  a  case  of  the  first 
impression ;  the  Leslie  case  was  before  it ;  and  we  have  the 
aathority  of  Lord  Mackenzie,  (that  being  likewise  of  great 
weight,)  and  we  have  the  authority  of  Loni  Stair — there  is  a 
woid  or  two  which  may  be  supposed  to  qualify  his  opinion,  but 
nevertheless  he  appears  to  have  thought — that  the  last  substitute 
held  the  fee-simple,  and  that  the  tail  in  fee  was  gone.    We 
hare,  therefore,  tdi  those  cases,  and  the  opinions  of  text- writers, 
and  the  authority  of  the  learned  Judges,  with  that  of  the  Lord 
President  Dundias  and  another  Judge,  who  originally  differed 
from  the  decisions  in  the  Cassilis  case,  but  who  came  round 
and  said,  we  are  now  bound  by  it,  because  it  is  decided,  and  that 
being  so,  why  should  not  the  parties  in  tliis  case  be  bound  by 
it  ?    I,  therefore,  do  hope  for  the  future  certificates  will  not  be 
given  as  a  matter  of  course,  and  that  it  will  be  seen  that  it  is 
meant  for  a  kind  of  protection  for  this  House,  otherwise  this 
House  will  require  other  protection  to  prevent  every  one  point 
bemg  brought  before  them ;  for  really  these  cases  we  have  had 
to-day  and  yesterday  go  to  the  extreme  length.    We  shall  next 
have  an  appeal  ftom  a  decision  on  an  action  to  obtain  the  pay- 
ment of  £100,  with  interest,  upon  a  bill  of  exchange,  (an  unde- 
fended cause,)  or  a  decision  of  the  Court  of  Session  giving  war- 
rant for  obtaining  £100,  or  from  a  decision  that  a  mah*s  eldest 
son  has  a  right  to  the  estate  as  heir  -at-law ; — all  these  cases  may 
be  brought  before  us  the  day  after  to-morrow,  for  any  thing  I 
know.  I  see  no  reason  that  we  should  not  be  told  that  these  are 
arguable  points.    My  Lords,  I  entirely  concur  in  the  decisicm 
of  my  noble  and  learned  friend  that  this  appeal  be  dismissed, 
and  the  judgment  appealed  from  affirmed  with  costs. 

Lord  CoUenham, — ^My  Lords,  I  fUlly  concur  in  all  that  my 
noble  and  learned  friends  have  said,  and  in  the  opinion  that 
this  appeal  should  be  dismissed.  Although  there  appears  to  be 
no  exact  evidence  of  what  took  place  in  the  Cassilis  case,  it  ap- 
pears to  be  universally  assumed  in  Scotland  to  have  deoidel 
this  very  point.  Now,  it  is  impossible  to  distinguish  the  cases ; 
and  the  learned  counsel  ought  not  to  have  allowed  this  case  to 
come  before  your  Lordships'  House  to  review  a  point  decided 
here  eight  years  ago.  One  cannot  understand  it ;  there  is  no  dis- 
tinction between  the  cases,  and  it  was  no  secret  that  the  point 
had  been  disposed  o^  on  the  contrary  it  was  well-known. 

Interlocutors  affirmed  with  costa. 

Lord  Murray,  Ordifnory.^Dunn  and  Dobie,  Appellant t  So- 
licitors.— Deans,  Dunlop  and  Hope,  Respondent's  Solicitors, — 
[W.H.D.]  *-»/-- 


2m  AprU  1845. 
House  of  Lobds. — (W.H.D.) 
No.  162. — ^Richard  GtORDOn,  (Mrs  Munro's  Trustee,) 
Appellant^  v,  Mathew  Howden,  Respondent, 

Statute — ^Pawnbrokers'  Act,  (39  and  40  Geo.  HI.  c.  99,)— Pac- 
tum Hlicitnm — Keduction — Circumstances  in  which  held  (re- 
versing the  judgment  of  the  Court  of  Session)  that  a  contract 
of  copartnery  in  pawnhroking  between  two  individuals,  which  sti- 
pulated that  the  ousiness  should  be  carried  on  "  under  the  firm  of 
Daniel  Munra,"  one  of  the  partners,  whose  name  only  was  placed 
over  the  shop  door,  was  reducible,  as  in  violation  of  the  pawnbrokers' 
act. 

See  ante,  voL  xv.  p.  321. 

Mathew  Howden,  auctioneer,  the  respondent,  and 
Daniel  Munro,  clothier  in  Edinburgh,  entered  into  a 
contract  of  copartnery,  in  1833,  by  which  they  agreed 

"  to  be  partners  in  carrying  on  a  joint  trade  and  business  as 
pawnbrokers  In  Edinburgh,  under  the  firm  of  Daniel  Munro, 
and  that  for  the  space  of  five  and  a  half  years  from  and  after 
the  term  of  Martinmas  next,  during  which  space  it  is  stipulated 
that  ^e  said  Mathew  Howden,  who  is  well  versed  in  the  busi- 
ness, thall  g^ve  such  assistance  as  he  can,  with  convenience  to 
\dmad^  in  the  management  and  conducting  of  the  business,  he 
hereby  reserving  frdl  power  to  continue  his  business  of  appraiser 
ind  anctioiieer,  and  to  act  otherways  upon  his  own  account,  while 
the  said  Daniel  Munro  binds  and  obliges  himself  not  to  carry 


on  any  separate  business,  but  to  devote  his  whole  time  and 
attention  in  conducting  said  business  forming  the  subject  of  this 
copartnery.** 

Of  the  capital  for  carrying  on  the  business,  Howden 
was  to  contribute  £1500,  and  Munro  £500.  All  bills, 
bonds,  contracts,  accounts,  and  other  writings  relating 
to  the  business,  were  to  be  taken  and  given  in  the  name 
of  "  the  foresaid  firm  of  Daniel  Munro."  Howden,  in 
respect  of  his  advance,  was  to  have  £150  for  the  first 
year,  and  £180  per  annum  for  the  other  years  of  the 
contract,  and  Munro  was  to  get  the  "  whole  residue  or 
remaining  profits  of  the  concern."  The  business  was  to 
be  "  carried  on  in  the  front  house  in  Dickson's  Close, 
High  Street,  belonging  to  Howden,  where  he  has  for 
a  great  length  of  time  carried  on  the  Hke  business,  and 
that  the  copartnery  shall  pay  him  rent  at  the  rate  of 
£30  sterling  per  annum."  Another  clause  in  the  con- 
tract took  the  parties  bound,  on  any  difference  of  opi- 
nion as  to  its  meaning,  to  refer  it  to  Andrew  Ruther- 
furd,  Esq.,  advocate,  whom  failing.  Walker  Baird,  Esq., 
advocate.  The  contract  contained  the  usual  clause  of 
registration,  which  was  not  however  executed.  The 
pawnbroker  license  was  taken  out  in  the  name  of 
^'  Daniel  Munro,"  and  his  name  alone  appeared  above 
the  door ;  and  in  the  course  of  the  partnership  Howden 
drew  a  bill  for  £150.  12.  6.  on  "  Mr  Daniel  Munro," 
which  was  accepted  by  him.  In  November  1835, 
Howden  discovered  from  the  books  that  the  £500 
to  be  contributed  by  Munro  had  not  been  paid  up, 
and  brought  the  matter  under  the  cognizance  of  Mr 
Rutherfurd,  as  arbiter,  by  whom  a  decision  was  pro- 
nounced, ordering  Munro  to  pay  up  the  £500,  which 
he  accordingly  did.  In  1836,  Munro  died  in  bankrupt 
circumstances,  and  the  estate  of  his  widow,  as  exe* 
cutrix,  was  sequestrated,  and  Mr  Livingstone,  W.S., 
was  appointed  tinistee  in  the  sequestration.  Howden 
then  wishing,  as  the  solvent  partner  of  the  pawnbrok* 
ing  company,  to  wind  up  its  affairs,  presented  an  ap- 
plication to  the  Court,  praying  to  have  Livingstone, 
Mr  Munro's  trustee,  or  others  by  his  authority,  interr 
dieted  from  interfering  with  the  business  or  property 
of  the  late  company  of  "  Daniel  Munro,"  and  to  allow 
the  petitioner  to  wind  up  the  concern,  subject  to  the 
right  of  Livingstone,  as  trustee  foresaid,  to  call  the  peti- 
tioner to  account  for  his  intromissions.  After  answers 
by  Livingstone,  the  Sheriff  pronounced  a  judgment, 
finding  the  pawnbroking  partnership  dissolved  by  the 
sequestration  of  Mrs  Munro,  and  granting  interdict  as 
craved  by  Howden.  Four  years  after  this  judgment. 
Smith,  who  succeeded  Livingstone  as  trustee  on  Mrs 
Munro's  estate,  brought  the  present  action  of  reduction 
of  the  contract  of  copartnery  between  Munro  and  How- 
den, and  of  all  that  had  followed  upon  it,  and  conclud* 
ing  for  count  and  reckoning.  This  action,  now  insisted 
in  by  the  appellant.  Smith's  successor  in  the  trustee- 
ship, was  rested  principally  on  the  39  and  40  Geo. 
iii.  c.  99,  §  33,  which  it  was  maintained  the  foresaid 
contract  was  in  violation  of, 

"  in  so  far  as,  notwithstanding  that  it  is  thereby  enacted  that 
it  shall  not  be  lawful  to  carry  on  the  trade  or  business  of  a 
pawnbroker,  unless  the  christian  and  surname  or  names  of 
the  person  or  persons  so  carrying  on  the  said  trade  or  busi- 
ness, and  the  word  *  pawnbroker*  or  *  pawnbrokers,*  as  the  case 
may  be,  shall  be  painted  or  written  in  large  legible  characters 
over  the  shop  or  place  where  the  said  business  shall  be  carried 
on,  it  was  stipulated  by  the  said  contract  that  the  busluess 
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should  be  carried  on  under  the  christian  and  sumanie  of  the 
said  Danicd  Munro  alone,  while  the  christian  and  surname  of 
the  defender,  the  said  Mathew  Howden,  was  to  be  altogether 
suppressed  and  concealed;  and  acoorcUngly  the  chiistiairi  and 
surname  of  the  said  Daniel  Munro  was  painted  in  large  ledble 
characters  above  the  shop  or  place  where  the  said  pawnbroking 
business  was  carried  on,  and  the  word  '  pawnbroker'  fbllowed 
t^e  same,  whereby  it  was  represented  and  neld  out  that  the  said 
Daniel  Munro  was  the  single  and  indiridual  person  who  was  the 
owner  thereof,  all  of  which  was  done  with  the  consent  and 
knowledge  of  the  defender,  and  contrary  to  the  intent  and 
meaning  of  the  said  act  of  parliament.** 

The  Lord  Ordinary  (2dUi  Uaj  1842)  pronounced 
the  following  interlociitor : 

*<  The  Lord  Ordinaiy  having  considered  the  process,  andheanf 
parties,  Sustains  the  reasons  ofreduetionof  the  contract,  the  ad- 
ditional contract,  and  the  interlocutors  libelled ;  decerns  In  terras 
of  the  reductive  conclusions;  appoints  the  cause  to  be  called, 
in  €nrder  that  it  may  be  settled  how  it  is  to  be  proceeded  with : 
Further,  finds  the  pursuer  entitled  to  expenses  under  the  branch 
of  the  cause  now  disposed  of|  and  i^jpcnnts  an  aoootmt  to  be 
given  in,  and,  when  lodged,  remits  the  same  to  iStm  mditor  to 
tax  and  to  report. 

^  JVbte.^The  Lord  Ordinary  put  it  to  the  parties,  whether 
either  of  them  wished  to  adduce  any  fiirther  evidence  of  the 
fact  that  there  was,  or  that  there  was  not,  a  secret  oopartneiy ; 
but  neither  did. 

"In  this  situation,  and  looking  at  the  circumstances  as  they 
are  admitted  or  established  already,  the  Lord  Ordinary  has  no 
doubt  that  such  a  concealed  copartnery  did  exist*  The  business 
was  not  merely  <xurriedon  d$  facto,  without  the  defender's  name 
being.disclos^a^6tf(  i^  tpa$  a  part  of  the  or^int^se^eme  that  this 
shoiUd  be  done*  Except  fai  the  private  understanding  Of  the 
parties,  as  in  thefr  cobtract,  or  in  olfher  prooeedlngs  known  only 
to  theinsrives,  there  is  no  trace  of  the  defends  being  a  partner 
to  be  foimd.    It  was  ooknown  to  the  public  and  to  the  law. 

"  The  Lord  Ordinary  holds  the  Knglish  case  of  Warren  v. 
Annstrong  (9  Mylne  and  Keene,  p.  45,)  to  fix  that  the  ille- 
gality of  the  copartnery  must  be  taken  to  be  the  legal  conse- 
queaotofthisseciiec^.  kventboogh  there  had  been  a  diflhrence 
of  <^lnion  on  that  case  between  some  of  the  common  law  Judges 
and  the  Judges  in  equity  (which,  however,  does  not  clearly  ap- 
pear), the  Lord  Ordinary  would  prefer  the  opinion  of  the  Lord 
Chancellor,  not  only  be<»use  it  decided  the  case,  and  is  the  latest 
anthority,  but  bewuse  be  agrees  wftb  it  He  ponc^a»  in  its 
▼iaw  of  the  meaning  and  powers  of  the  statute. 

^  The  defender's  chief  pleas  against  this  result  are : — 

'*  \$t.  That  the  statute  only  imposes  penalties^  and  tfant  even 
these  cannot  be  sued  for  after  a  vear  lor  a  breadi  of  the  act. 
The  Lord  Ordinary  thinks  that  these  are  penaitiesibr  irregU' 
larities  committed  m  the  oowne  of  oonduetinff  a  t^ade  not  other' 
wi$e  struck  at  by  the  act,  and  tliat  a  statute  condemning  seeret 
partnershiipfl^  on  grounds  of  public  poKcy,  cannot  be  defeated, 
and  the  secret  partneiBMp  enforoeo^  nrerely  by  paying  these 
penalties,  or  b^  a  faOure  to  exact  them  timeously. 

*^  2d^  That  m  turpi  causa  meHor  eat  ooncHtie  possidetis.  But 
whatever  eflbct  tUs  maxim  might  liave  had,  as  bttmten  (i#  ori' 
jfinal  partksf  Uie  Lo^  Ordinary  does  not  thmk  it  applies  to  the 
circufpstanops  of  the  present;  case,  in  which  all  that  has  taken 
place  is,  ^at  a  trustee  actina  for  creditors^  and  misled  by  the 
erroneous  InteHocutors  now  brought  under  reduotien,  has  hither- 
to dealt  and  accoanted  with  the  defender  as  if  the  copartnery 
was  lawfUL  Besides,  the  defender  was  not  content  originaUy 
with  his  mere  possession,  Imt  expressly  founded  on  the  contract  as 
the  ground  fbr  his  obtaining  the  interlocutors  wiiich  be^got  fromr 
the  Sherifi;  and  wlkh  are  now  ilnde^  fednetios. 

**  What  efltxst  the  reduction  majr  have  on  the  aeir  aooonnting 
the  Ixnrd  Ordinary  does  not  now  say^  because  the  only  conclu- 
sions debated  are  the  reductive  one^.*^ 

The  respondent  having  reclaimed,  the  Court  (22d 
February  1843)  pronounced  the  foUovipg  judgment : 

*<  Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against,  and  repel  the  reasons  of  reduction,  in  so  fivas  they  pro- 
ceed upon  an  alleged  violation  of^  or  agreement  to  violate,  the 
PawnbrfAcers'  Act :  Quoad  ultroy  remit  to  the  Lord  Oidinaiy  to 
proceed  fiuther  as  to  liis  Lordship  shall  seem  just :  Find  the  de- 
fender entitled  to  the  expenses  of  this  part  of  the  discussion,  and 
remit  the  account,'*  &c. 


The  appellant  then  brought  the  present  a^^^eaL 
Lord  Ckanoeiior. — ^We  are  of  opinion  in  this  esse  that  tk 
judgment  of  the  Court  below  cannot  be  sustsined.  We  bin 
expressed  that  opinion  pretty  strongly  during  the  ooune  of  tiv 
argument  With  reference  to  the  miunp(nntuiat  bss  been  uds 
consideration,  the  policy  of  the  law  requires  thit  all  perm 
wiio  carry  on  the  business  of  pawnbrokmg  shall  pnbliih  tliar 
names  to  the  world.    There  are  many  reasons  whidi  hsfebeea 
assigned  for  this,  int^  which  it  is  not  neoesssry  for  mesMrti 
enter,  after  tb<^  decisions  that  have  taken  pUoe  apoo  thenb' 
jcjpt,  because,  in. the  Ck>urt  of  ^^xdnetiucr,  when  thisqoeititt 
cam^  before  the  Couj^  in  the  case  that  has  been  aUndedtctix 
Court  d^ded  th(U  a  secret  partoei^Bhip  in  the  pawnliokiBr 
business  was.  41egal.    The  question .  afterwards  came  iK&ie  Sr 
John  Leach,  master  of  the  roDs,  and  he^aiso,  ia  expreM  tcnu, 
decided  that  a  secret  partnership  in  the  pawnbrdlaag  teaaai 
was  contraiT  to  law.    That  case  aiterwards  went  beiioce  mj 
Lord  Brougham^  when  he  held  the  situation  of  loid  QiaoaUcf, 
and  he  affinned  that  decisiop,  and  stated  also  tus  ojioBm  tbit 
it  was  a  violation  of  the  law  to  enter  into  a  secret  cooi|iacttf 
copartnership  in  the  business  of  pawnbroking.    The  qoei^ 
therefore,  and  the  sole  question  is,  whether  this  la  a  coDtnettf 
that  nature,— whether  it  is  ^  secret  contract,  for  the  jmywi 
carrying  OB  the  business  of  a  pawnbroker.   Kow,  this  geotkni^ 
Mr  Howden^  bad  himsdf  been  a  pawnbrok^  and  canied  « 
busioesa  for  a  oopsideraUe  time;  and  it  is  very  diflicnlt  \fivsf- 
pose  that  he  was  not  acquainted  with  the  law  connected  wiU 
this  sttbjeoir    He  afterwards,  carrying  on  anoth»  bosbea 
wished  i^  take  a  partner  into  tlus  business  of  pawQbro)usg,ta< 
for  thai  poiipofM  he  took  in  Daniel  Munro,  and  for  thst  pupm 
a  partnership  was  formed  between  them.    But  the  first  stipib- 
tion  of  that  partnersbip-eontraot  was,  that  the  bushieai  ibrali 
be  carried  on  in  the  name  of  Daniel  Munro,— wUdi  innni 
that  it  was  to  be  carried  on  in  that  name  alone,  and  tiiat  Hot • 
den's  name  was  not  to  be  mentioned  in  the  firm.    Now,tkiet 
of  parliament  requires  that  persons  carrying  on  the  buabw  i 
pawnbrokers  shall  put  their  names  over  the  door— the  naocK' 
all  the  persons  carrying  on  the  business.    If^  theOt  the  partafr 
ship'oontraot  st^uUteq  that  the  business  should  be  ctfrieda 


caae  the  transaction  would  hav^  hecn  illegal  It  vsa  fiirtbr 
stipulated  that  all  bOls  mid  other  instruments  should  be  dn«s 
solely  in  thejoame  of  Daniel  Munrp;  an(^  all  ti^esedrciuDtttfiea 
appear  to  me  tp  le^  to  the  conclu3i(Hi,  /and  it  rcqiiiiw  tm 
endeace  on  the  other  side  to  prove  that  that  was  nottbeiot& 
ticm  of  the  parties,)  0uit  Daniel  Munro*s  name  alone  ahodd^ 
known  in  the  business,,  and  that  |t  should  not  be  known  to  fbt 
world  that  he  had  any  partner.  It  was  to  be  a  secret  partus' 
ship  from  the  very  terms  of  the  contract.  It  is  quite  ooosisttf 
with  this  case  that  the  parties  migfat  have  reserred  to  tko- 
selves  the  right  of  communicating  to  the  world  that  Mr  Bid- 
den was  also  a  partner ;  but  it  requires  some  proc^oo  tbeotks 
■Wle,  I  think,  to  shew  that  that  was  the  intention  of  tbe  ptioa 
From  the  terms  of  the  contract,  I  think,  I  am  justified  in  vAf 
ring — and  I  can  come  to  no  other  inference — that  h  was  tt 
intention  of  the  parties  that  Daniel  Munro  alone  abooUti 
known  in  tlie  basiness.  and  that  it  should  not  be  knovnM 
Mr  Howden  had  any  thing  to  do  with  the  concern.  I  think  tk 
points  alluded  to,  in  respect  to  the  arbitration  and  slao  tkn^ 
gistration,  have  been  satisfectoiily  answered  by  the  Lord  i^j 
vocate.  If  any  contests  arose,  those  contests  Aould  hsveMi 
rather  presented  to  a  Court  of  Justice  than  to  private  aitis*' 
tion ;  and  as  to  the  registration,  I  apprehend  that  that  *«■ 
mere  matter  of  form,  wliich  was  never  acted  i^oo,  sad  vli^ 
probably  never  was  intended  to  be  acted  upon.  For  theae  i# 
sons,  I  am  of  opinion  that  the  iudgment  of  the  Coart  M 
should  be  reversed.  If  the  opinion  which  I  have  eafw^rfj 
correct,  the  interlocutor  of  the  Sheriff  was  inccNrrect,  asda^ 
to  liave  been  reversed  by  the  Lord  Ordinary ;  and ia  tktt^ 
it  is  not  proper  that  it  should  be  reversed  here.  It  dM 
appear  to  roe  that  any  other  question  arises. 

Lord  Brougham. — My  Lords,  I  so  entirely  aigree  in  tkiflj 
roent  so  forcibly  stated,  and  so  correctly  stated*  Ibj  mwdltti 
learned  fHend,  that  I  shall  not  trouble  your  LuaM^*  * 
more  thfcn  a  word  or  two  upon  the  sulject.  I  hold  it  1*^1 
fcctly  clear  that  this  was  an  iU^al  contract,  te  te  tf 
{Hirpose  of  doing  an  illegal  act ;  that  this  sUpoln^M  Vli^ 
mto  that  Uowdcn*8  name  should  be  conceakd,  an!  IM  ^ 
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lionro'a  name  alone  should  appear.  It  appears  to  me  to  be 
^uite  inconsistent  with  the  whole  frame  of  this  instrument  that 
any  thing  else  should  have  been  in  the  contemplation  of  the 
parties.  M7  Lords,  I  consider  this  pawnbroking  act  (as  I 
stated  in  the  Court  ot  Chancery  in  the  case  of  Lewis  v  Arm- 
strong, and  in  another  case  b^ore  us,)  as  a  yery  politic  and 
vise  act  A  great  clamour  was  made  before  me  in  a^^ument 
00  the  part  of  the  pawnbrokers,  that  they  were  exposed  to  sus- 
picion, and  hdd  to  be  a  suspected  class  of  individuals,  and  that 
it  wss  treating  them  with  indelicacy  so  to  consider  the  act  and 
to  coastme  it  I  Tsmember  m  v  answer  to  that  was  a  very  ob^ 
▼ions  one— and  which  occurred  to  eyery  one  upon  looking  to  the 
policy  of  that  Tei7  beneficial  act— that  no  honest  respectable 
pawnbroker  would  feel  that  there  was  any  Impropriety  or  any 
indelicacy  in  being  called  upon  to  disclose  his  name  and  Uie 
name  of  ms  partner  with  whom  his  business  of  piiwnbroldng  was 
carried  on ;  that  it  tended  to  prcrent  dishonest  and  fraudulent 
proceedings,  oppressive  to  tlie  poor,  as  well  as  friiudulent  in 
themsclyes,  and  tended  to  the  encouragement  and  protection  of 
fiur  traders,  and  to  separate  them  from  unfair  traders. — that  no 
person,  thereibre,  had  any  right  to  complahi  6f  the  act  of  parlia- 
ment or  of  Ae  mode  of  enforcing  it.  My  noble  and  learned 
friend  was  Lord  Chief  &aron,  I  belieya»  at  the  yery  time  that 
that  case  was  sent  to  the  £xche<iuer. 

Lcn-d  Chancellor, — ^I  belieye  I  was ;  and  there  is  another  learned 
Lord  now  present  who  was  counsel  In  the  cause. 

Lord  Brougham, — ^Probably  that  noble  Lord  knows  the  argu- 
ment more  intimately,  and  can  waA  out  his  sins  in  the  flesh 
ooromitted  before  he  was  in  a  more  powerful  and  exalted  station : 
That  is  the  natural  course  of  being  on  the  wrong  side  in  the 
Court  below.    But,  howeyer,  be  that  bM  ft  may,  I  entirely  con- 
cur in  the  argument,  and  in  the  yiew  of  the  subject  taken  by 
my  noUe  and  learned  friend.    How,  as  to  what  has  been  said 
with  respect  to  the  dauso  whidi  reqinres  an  arbitration  to 
settle  disputes,  such  disputes  niust  be  scttfed,  as  my  noble  and 
learned  friend  stated,  somehdw.    i^ow,  how  «iat  was  to  conduce 
to  publicity  I  am  labomrhrg  undcl^  the  teme  difllculty  as  my 
hdd  Advocate  in  apprehending^    Bui,  I  cottcdye,  the  most 
effectual  publicity  would  haye  b^  to  l^ye  the  law  to  take  its 
course,  and  let  the  disputes  that  mi^t  arise  under  the  partner- 
ship be  brou«^t  into  public  court    Says  Sir  Howden,  **  Let  it 
be  done  by  Mr  Kutherfurd ;  and  if  BCr  Rutherfhtd  cannot  take  it, 
take  A  B,** — ^I  forget  who.  Very  well,  the  publicity  was  so  great 
(hat  they  confided  their  secret  to  one  indiyidual  instead  of  con- 
fiding it  to  tiie  wholo  Court,  and  to  all  mankind.    How  that 
was  to  operate  publicity  I  cannot  tell.    As  to  registration,  it  la 
obrious  that  they  need  not  register  at  nW.    If  there  had  been  a 
stipulation  requiring,  under  a  penalt^^  ^hat  it  should,  within  six 
months,  or  within  any  reasonable  thne,  be  recorded  in  some 
pnblic  register,  a  yery  diflferent  aspect  would  haye  been  giyen 
to  the  instrument    But  that  is  not  so.    What  the  effect  of  that 
would  be  it  is  needHess  to  stop  to  inouire.    There  is  nothing  of 
tlie  kind  at  sIL    t  am,  thererorc,  clearly  of  opinion  that  the 
SheriflTs  interlocutor  was  wrong,  and  that  my  LofdCockbum  was 
pcrfoct^  right  in  rescinding  it    I  am,  therefore,  decidedly  of 
op'mion  that  the  C)oitrt  of  the  Inner- House,  in  altering  the  inter- 
locutor of  Lord  Cockbum,  were  entirely  wrong,  and  we  must 
now  reyerse  that  decision. 

Lord  CampbelL—My  Lord^,  I  have  yeiy  little  to  add  to  what 
has  been  stated  by  the  two  noble  and  learned  Lords  who  have 
preceded  bm.  I  was  oomMd  at  the  bar  in  the  case  of  Wanea 
V,  Annstrongr  and  X  had  the  misfortune  of  being  on  the  weak 
side  insteaft  of  the  right  aide ;  but  I  do  not  doubt  that  the  pro- 
per conatmction  was  put  upon  that  act  of  parliament  by  the 
Lord  Chief  BsMTon,  the  Lord  Chancellor. 
Zotd  Brougham,— And  the  master  of  the  roUs. 
Lord  Can^flM'-YeB ;  and  the  master  of  the  rolls ;  and  there 
oan  be  tio  doubt  that  the  partnership,  being  in  violation  of  that 
let  of  parliament,  is  illegal,  and  cannot  receive  any  other  solu- 
Uon,  becaanse,  to  say  that  it  is  merely  subject  to  apenalty  would 
be  entirely  to  defeat  the  intention  of  the  legislature.  Then,  wliat 
ire  have  to  consider  is,  whether,  if  this  agreement  were  carried 
nto  eflbct,  the  act  of  parliament  was  vioUted  or  not  And  it 
leems  to  me  that  this  is  a  much  stronger  case  than  the  case  of 
barren  v.  Armstrong,  because  here  there  can  be  no  doubt  the 
ict  of  parliament  would  be  violated,  for  the  agreement  expressly 
itlpolmtea  that  the  business  shall  be  carried  on  under  the  firm 
rf  Duiel  Monro.  'Dicn,  if  it  were  to  be  carried  on  under  the 
Lrm  of  Daniel  Nunro,  it  would  be  wholly  inconsistent  with  that 
0  put  erer  the  door  the  name  of  Howden,  because  the  business 


then  no  longer  would  he  carried  on  under  the  firm  of  Daniel 
Muaro^  but  under  the  firm  (^  Munro  and  Howden.  Then  there 
is  an  express  clause  in  the  act  of  parliament  which  declares, 
that  "^m  and  after  the  commencement  of  this  act,  all  and 
every  person  or  persons  who  shall  follow,  or  carry  on  Uie  trade 
or  busmess  oi  a  pawnbroker,  shall  cause  to  be  painted  or  writ- 
ten ia  large  legible  characters  over  the  door  ot  each  shop  or  other 
place  by  lidm,  her  or  them  respectively,  made  useof  te  carrying 
on  that  trade  or  business,  the  christian  aud  surname  or  names 
of  the  person  or  persons  so  carrying  on  the  said  trade  or  busi- 
ness.'* Then,  my  Lords,  if  the  act  of  parliament  is  carried  into 
effect  the  agreement  is  violated — ff  the  agreement  is  carried 
iato  efl^ect  the  act  of  parliament  Is  violated.  They  cannot 
stand  togetfifir.  Mr  Peacock,  in  a  very  ingenious  way,  in  the 
stress  of  his  argument,  says,  there  was  a  stipulation  that  the 
partner  whose  name  was  not  to  appear  was  to  assist  That 
makes  the  thing  worse ;  because  he  carries  on  the  business,  and 
if  so,  tlMQ  his  name  should  have  iHH>eared  over  the  door.  But  it 
is  expressly  stipulated  that  his  nauie  should  not  appear  over  the 
door.  That  construction  of  this  clause  of  the  agreement,  and 
that  section  of  the  act  of  pariiament,  are  quite  sufficient  to  dis<, 
pose  of  the  case,  and  to  shew  that  this  agreement  is  contrary  to 
the  act  of  parliament. 

Interlocutor  revm^aedj  with  directiong  as  to  costs  helow. 
First  Division.— Lord  Cockbum,  Ordutarg. — Spottiswoode  and 
Robertson,  AppeOoMfs  So&atars, — Deans,  Dunlop  and   Hope, 
ItespMdeme$  iSb&dtors.— {W.H J).] 


13^  March  1845. 
Jury  Tbial— Fibst  Dinsioir. — ( J.C.) 
No.  163. — John  StrachaN)  Junior,  Puntner^  v. 
Gbobge  Monbo,  S.S.C.,  Defender. 
Reparation — ^Damages— Apprehension-- J /mtkmi  havinjf  entered 
and  eat  down  in  a  sk^ping  conyumfe  <#ce,  and  refhied  to  tell 
his  name  or  busmete,  wten  requtrtd  to  do  eo  by  a  director  of  the 
con^an^f  wae,  at  the  instance  of  the  director,  apprehended  bg  • 
poltce-officft  and  taken  to  a  pmee-iiffiot,  where  ke  gave  his  name^ 
and  the  director  not  further  presMng  the  charge  against  him,  hi 
was  found  ttot  guiltg,  and  ebsmissea  from  the  bar,  with  a  reprir 
mandfrom  the  judge  for  wtt  disclosing  at  thejirsi  his  name  tohen 
asked.    He  then  brouM  an  action  of  damages  agqmst  the  director 
for  the  loss,  it^urg  and  damage  sustained  trough  his  an 


and  detention  bg  the  policeman,  AtenderofJ^offeredbeforeand 
with  the  defences,  *^  for  peace's  sake,**  was  rmecied,  and  the  case 
having  gone  to  trial,  the  jurg  returned  a  verdict  far  the  pursuer, 
with  one  shilling  of  damages. 

See  antej  pp.  85  and  198. 

George  Monro  was  a  director  of  a  steam-shipping 
company  in  Leith.  On  the  20th  Decemher  1844, 
about  2  P.M.,  he,  in  the  exercise  of  his  doty,  called 
at  the  company's  office  in  Edinburgh,  and  found  a 
person  occupying  a  seat  there,  the  office  being  then 
crowded  with  goods,  and  parties  doing  iHianess,-*^ 
steam-ship  belonging  to  the  company  lieing  to  sail  at 
8  o'clock  diat  day  from  Granton  Pier.  The  person 
so  seated  was  reading  a  newc^per.  Monro  asked 
him  his  business,  which  he  declined  to  tell,  and  the 
clerk  in  the  office  stated  that  he  had  no  business 
with  him.  Monro  then  took  the  paper  out  of  his 
hand,  and  asked  him  to  remove  from  the  seat  which 
he  occupied,  and  to  leave  the  office.  Hie  person, 
who  it  i^peared  knew  Monro  to  be  a  director,  rose 
from  the  chair  but  did  not  leave  the  office,  and  Monro 
sent  for  a  police-officer,  in  whose  presence  the  indivi- 
dual was  asked  for  his  name,  occupation  and  residence, 
which  he  dedined  to  tell.  He  was  then,  upon  the 
charge  of  Monro,  taken  to  the  police-office,  where  he 
gave  his  name  to  the  lieutenant  as  Strachan,  and  ex- 
plained who  he  was.  Monro  then  observed,  if  Strachan 
would  make  an  apology,  the^j^^Ji^  ^^^^sJWi 
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this  was  declined ;  and  next  day  the  police-judge,  after 
hearing  evidence  for  and  against  the  complaint,  ex* 
pressed  his  disapprobation  of  the  conduct  of  the  ac- 
cused, in  not  giving  his  name  when  first  required  to 
do  so,  and  Monro  not  pressing  the  case  against  him, 
the  judge  "  found  the  accused  not  guilty,  and  dismissed 
him  firora  the  bar." 

Strachan  then  brought  an  action  of  damages  against 
Monro,  concluding  for  £500  as  a  solatium  for  the  injury 
sustained  by  him  in  and  through  the  proceedings  of 
Monro,  above  detailed.  Monro,  before  lodging  de- 
fences, wrote,  repudiating  any  desire  or  intention  to  in- 
jure.  lie  denied  the  libel  as  laid;  but,  on  the  ground 
that  "  it  could  be  neither  profitable  or  pleasant  to  be 
engaged  in  such  a  suit,"  he  tendered  £5,  and  the  costs 
incurred,  for  peace's  sake.  The  offer,  which  was  pro- 
duced, being  rejected,  was  repeated  in  the  defences. 
The  jury  were  informed  of  the  fact. 

"  Whether,  on  or  about  the  20th  day  of  December  1843, 
within,  at,  or  near  the  office  or  premises  in  Prince's  Street, 
Edinburgh,  now  or  lately  occupied  by  the  London,  Leith,  Edin- 
burgh and  Glasgow  Shipping  Company,  the  defender  wrong- 
f\illy  apprehended  the  pursuer,  or  caused  him  to  be  apprehend- 
e<l,  and  to  be  detained  in  the  police-office^  to  his  loss,  injury  and 
damage  ?*' 

The  facts  above  stated  were  proved  by  the  pursuer's 
witnesses,  and  the  jury  were  informed  of  the  tender. 
The  defender  led  no  evidence. 

7%e  Lord  Justice- General,  in  the  course  of  his  charge  to  the 
jury,  remarked,  that  he  had  carefully  read  over  the  evidence 
daring  the  address  of  Mr  Butherfiird,  and  that  he  found,  what 
was  a  very  important  point,  that  not  a  single  witness  had  been 
adduced  to  shew  that  the  pursuer  had  any  business  whatever  to 
transact  at  the  office  when  he  called  on  the  Wednesday  in  ques- 
tion. He  perfectly  agreed  with  the  way  in  which  the  counsel 
for  the  defender  had  put  the  case.  He  did  not  wonder  at  all  that 
Mr  Monro  was  at  last  a  Uttle  excited.  The  jury  must,  before 
they  could  find  any  damage  due,  be  convinced  that  the  con- 
duct of  the  defender  was  perfectly  wrong.  Unless  they  were 
satisfied  on  that  point,  there  was  no  case  against  him.  Another 
element  for  their  consideration  was,  that  in  the  event  of  their 
deciding  that  damages  were  due,  they  must,  in  awarding  the 
amount  of  that  damage,  keep  in  view  the  conduct  of  the  pur- 
suer towards  the  defender.  He  was  quite  satisfied  that  the 
pursuer  had  no  busmess  to  transact  in  the  shipping-office  on 
the  day  in  question,  and  he  thought  the  defender  was  justified 
in  doing  what  he  did.  If  a  person  came  into  his  lobby  and  sat 
down  there,  and,  on  being  asked  for  his  name  and  business,  re- 
f\ised  to  give  either,  would  he  not  be  justified  in  turning  him 
out,'  or  employing  a  policeman  to  do  so  ?  Now,  Monro  lining  a 
director  of  the  company,  and  known  to  be  so,  was  interested  in 
the  business,  and  had  a  right  to  prevent  any  interruption  to  it  by 
the  pxirsucr  or  any  one  else.  It  was  proved  that  the  piursuer  was 
altogether  unknown  to  Mr  Monro,  who  considered  him  a  mere 
idler.  Now  Wilson,  the  office-clerk,  stated  that  it  was  a  general 
rule  not  to  allow  strangers  to  read  or  hear  the  addresses  of  par- 
cels ;  and  if  the  servant  of  the  company  was  instructed  to  pre- 
vent this,  it  was  for  the  jury  to  consider  if  a  director  had  not 
the  same  right  and  a  greater  interest  to  do  so.  It  had  come 
out  from  one  of  the  pursuer's  own  witnesses,  which  was  impor- 
tant, that  on  the  subsequent  day  the  police-magistrate  informed 
tlic  pursuer  that  he  was  quite  wrong  in  not  giving  his  name  and 
stating  his  business  to  uie  defender ;  and  the  very  sensible  ob- 
servations were  made,  that  the  pursuer  concealing  his  name 
was  very  suspicious,  as  well  as  that,  if  the  pursuer  had  acted 
with  propriety  and  politeness,  he  would  not  have  been  brought 
before  him  (the  magistrate.)  It  also  appeared  that  the  defender 
did  not  press  the  case,  and  had  onlv  required  an  acknowledg- 
ment of  error,  which  accounted  for  the  case  being  dismissed. 

The  jury  retired,  and  after  deliberating  for  nearly 
two  hours,  returned  a  verdict  for  the  pursuer — Da- 
mages one  shilling. 


Presiding  Judge,  Lord  Justioe-GenenL — AcL  Maitianrt,  Tof- 
man ;  Maurice  Cothlan,  S.S.C.,  Agent — AlL  Batheifiud,  Hqbio, 
E.  S.  Gordon ;  Geo.  Monro,  S.S.C.,  ul^eat— LJ.C] 


20th  May  1845. 

FiBST  DlVISIOK. — (J.C.) 

No.  164. — JoHX  AiNSUE  and  Mandatory  (Common 
Debtor)  JRedaimer^  v,  John  Haig,  (Pursuer,)  aod 
The  Mabquis  of  Lothian,  his  Tutobs  and  CuRi- 
TOKS,  (Arrestees,)  Respondents, 

Process — ^Beponing — Held  not  cottq)etent,  on  a  mere  cppGoatiM  k 
be  reponed  against  a  decree  in  absence,  to  enter  tnto  tie  couulm- 
tion  of  how  far  the  cg^plicant  was  barred  btf  on  intervesiag  dr- 
cumstance  fi'om  insisting  in  his  defence. 

Decree  in  absence  passed  against  the  Marquis  of 
Lothian,  his  tutors  and  curators,  arrestees,  and  John 
Ainslie,  common  debtor,  in  an  action  of  fiirthcoouDgit 
the  instance  of  John  Haig.  A  reclaiming  note  vu 
presented  for  Ainslie,  and  Mr  J.  Nisbet,  S.S.C.,  bis 
mandatory,  praying  to  be  reponed. 

Pi/per,  for  the  respondents,  stated — that  while  it  t» 
denied,  in  the  defences  appended  to  the  reclaimiiig 
note,  that  any  debt  was  due,  the  arrestees  had  pud  tbe 
debt  to  the  pursuer  before  the  redaiming  note  was 
lodged,  and  that  the  reclaimer  was  not  entitled  to  be 
reponed. 

Fattison^  for  the  reclaimer,  replied — that  whik  whsi 
had  been  stated  might  go  to  the  merits  of  his  de^sDce, 
the  only  point  competent  to  be  looked  to  at  preaseoi 
was,  that  this  was  a  decree  in  absence ;  for  if  so,  ik 
defender  was  entitled  to  be  reponed. 

The  Court  held  that  the  reclaimer  was  entitled  iolx 
reponed  against  the  decree  in  absence,  but  under  ^e6e^ 
vation  of  aJl  objections  to  his  defences. 

Lord  Ordinary,  Wood. — ^^ct'Pattison ;  James  Kisbet,  SJS.C 
Agent— Alt.  H.  Pvper :  A  and  T.  B.  Simson,  S.S.C,  Agnti- 
N:  Cib-it.-[J.C.] 


2let  May  1845. 

FlKST  DlVISIOK. — (J.C.) 

No.  165. — ^Mrs  Bell  and  Mrs  Rahsat,  ClttsmaUs,  r. 
Geobge  Cheape,  Esq.,  and  William  Macixtose, 
Esq.,  (Macintosh's  Trustees,)  Claimants. 

Testament — Succession — Vesting — Assignee —  Executor— C«- 
ditional  Institute — ^Trust — A  party  died  leaving  a  tntstSfr- 
sition  and  settlement,  whereby  she  c^tpointed  her  trustees  iop^i^ 
yearly  interest  of  the  residue  of  her  estate  and  effects  to  A,  din»f 
all  the  days  of  her  life;  ana  in  case  A  should  marrg  aadksn 
a  child  or  children,  the  trustees  were  directed  to  pay  over  tkr  r» 
due  itself  to  such  childor  chUdren^  and  to  the  issm  ofsmek  of^ 
as  might  be  dead,  the  share  which  would  have  heiomged  a»  ^ 
fHirents  if  in  life;  and  failing  such  child  or  childreM  oj  A,  <r  s^ 
issue,  existing  at  A's  decease,  then  the  trustees  were  £retkdk 
^^pny  over,  dispone  and  convey,  the  said  residue  and  muJM»  & 
B,  her  heirs,  executors  and  assignees/*^  Bsttrvived  the  testefru,  ff^ 
died  after  having  executed  a  trust-disposition  and  setAwteni,  cat- 
veying  her  interest  in  the  above  residue  liferented bvA  tokertra- 
tees,  for  certain  purposes,  A  surviveaB,  and  died  ■— Twrf 
In  a  competition  between  the  trustees  of  B  and  her  next  ^jtv- 
Held,  that  as  B  had  predeceased  A,  so  nothing  had  v««w  siir. 
and  consequently  that  the  assignation  of  her  interest  m  tke  «i"* 
residue  w€u  invalid;  and  that  the  next  of  kin  ofB  were  mtiiki 
as  conditional  institutes  of  the  testatrix^  to  succeed  to  dke  i«iA« 
of  her  estate. 

The  late  Miss  Stair  Primrose  executed  a  i 
position,  dated  8th  January  1803,  whereby  she  i 
cd  her  whole  property,  heritable  and  moveabifc  «i>^ 
T)igi!ized  by  V3^^V  IC 
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powers  of  sale,  to  certaiii  trustees  for  the  purpose  of 
carrying  into  effect  a  deed  of  settlement  executed  of 
the  same  date. 

On  30th  November  1812,  she  executed  another  deed 
ratifying  the  trust-disposition,  but  revoking  the  previous 
deed  of  settlement,  and  making  a  new  settlement, 
whereby,  after  providing  various  annuities  and  legacies, 
including  legacies  of  £1000  to  Miss  Mary  Macintosh, 
and  of  £1500  to  her  niece,  Miss  Susan  Buchanan,  she 
directed  the  residue  of  her  means  and  estate  to  be  dis* 
posed  of  in  the  following  manner : 

**  And  with  regard  to  the  residue  and  reversion  of  my  said 
estate  and  effects,  and  prices  and  produce  thereof  after  payment 
of  the  several  annuities  and  legacies  in  the  order  before  provided, 
I  hereby  direct  and  appoint  my  said  trustees  to  make  payment 
of  the  yearly  interest  or  produce  thereof  to  the  said  Susan  Bu- 
clianan,  during  all  the  days  of  her  life ;  and,  in  case  she  shaU  marry, 
and  have  a  child  or  children,  my  said  trustees  are  hereby  directed 
to  make  pajrment  of  the  reversion  itself  after  the  decease  of  the 
said  Susan  Buchanan,  to  such  child  or  children,  and  to  the  issue 
of  such  of  them  as  may  be  dead,  such  issue  succeeding  to  the  share 
which  would  have  belonged  to  their  parents  if  in  life :  But,  in 
the  event  that  there  shall  be  no  child  or  children  of  the  body  of 
the  said  Susan  Buchanan,  or  their  issue  existing  at  her  decease, 
then  and  in  that  case  the  said  reversion  shall  be  divided  into 
fbur  equal  parts,  and  shall  be  paid  as  follows ;  to  wit,  one-fourth 
to  the  child  or  children  of  the  said  General  George  Cunning- 
hame,  or  their  issue ;  another  fourth  to  the  child  or  children  of 
the  said  Dr  Charles  Gongalton,  or  their  issue;  another  fourth 
to  the  said  James  Clerk,  and  failing  of  him,  to  the  child  or  chil- 
dren of  his  body,  or  their  issue ;  and  the  remaining  fourth  to 
the  said  James  Walker,  and  fiuling  of  him,  to  the  child  or  children 
of  his  body,  or  their  issue." 

By  deed  of  alteration  and  additional  settlement, 
dated  21st  October  1817,  Miss  Primrose,  being,  as  she 
states  in  the  narrative,  "  deeply  sensible  of  the  attach- 
ment which  Miss  Mary  Macintosh  has  shewn  to  me, 
and  being  desirous  to  testify  my  gratitude  for  the  many 
obligations  which  I  owe  to  her  long-tried  friendship," 
revoked  the  said  trust-disposition  in  so  far  as  she  had 
thereby  conveyed  her  moveable  or  personal  estate  and 
efiPects,  and  also  the  nomination  therein  of  her  trustees 
as  her  executors,  and  she  thereby  conveyed  and  made 
over  her  whole  personal  estate  and  effects,  under  the 
burdens  therein  mentioned,  to  Mary  Macintosh,  de- 
claring that  all  the  annuities  and  legacies  which  she 
had  bequeathed  should  be  paid  wholly  firom  her  heri- 
table estate  &lling  under  the  said  trust-disposition,  and 
that  no  part  thereof  should  be  exigible  out  of  the  move- 
able estate,  or  from  her  executor  therein  named. 

By  this  deed  of  alteration  and  additional  settlement, 
Miss  Primrose  farther  revoked  and  recalled  the  direc- 
tion made  in  her  previous  deed  of  settlement  as  to  the 
residue  of  her  estate  conveyed  by  the  foresaid  trust- 
disposition,  in  reference  to  which  she  made  the  follow- 
ing provision : 

**  And,  lastly,  I  hereby  revoke  and  recal  the  direction  and 
appointment  made  by  me  in  the  said  deed  of  settlement  with 
r^ard  to  the  disposid  of  the  residue  and  reversion  of  my  estate 
faliixmr  under  my  said  trust-disposition,  and  the  prices  and  pro- 
duce thereof  in  the  event  that  there  shall  be  no  child  or  chil- 
dren of  the  body  of  Miss  Susan  Buchanan,  my  niece,  daughter  of 
the  deceased  Dr  John  Buchanan,  physician  in  London,  and  no 
issue  of  such  child  or  children,  existing  at  the  time  of  the  de- 
cease of  the  said  Susan  Buchanan,  and  I  hereby  direct  and  ap- 
point my  said  trustee,  and  the  trustee  or  trustees  who  may  be 
jusumed  by  him  in  the  event  foresud,  to  pay  over,  dispone  or 
coave^f  the  said  residue  and  reversion  to  the  said  Maiy  'Mac- 
intosh, her  heirs,  executors  or  assignees ;  and  with  and  under 
the  additions,  variations,  and  alterations  herein  expressed,  I 


hereby  ratify,  approve,  and  homologate  the  said  deed  of  settle- 
ment executed  by  me,  in  its  whole  heads,  articles  and  tenor." 

Miss  Stair  Primrose  died  in  February  1820,  and 
her  trustees  accepted,  made  up  titles  to,  and  sold  the 
heritable  estate.  By  deed  of  ratification  and  approba- 
tion, dated  20th  February  1824,  granted  by  Miss 
Buchanan  and  Miss  Macintosh  to  the  trustees,  they  ad- 
mitted and  declared  that  the  residue  consisted  of  sums 
amounting  to  £2544.  10.  9.  as  at  13th  January  1824, 
subject  to  deduction  of  a  legacy  of  £100  therein  men- 
tioned. Miss  Mary  Macintosh  died  in  January  1828, 
and  was  survived  by  Miss  Buchanan,  who  died  unmar- 
ried in  1843. 

Miss  Macintosh  left  a  trust-disposition  and  deed  of 
settlement,  dated  in  1818,  and  a  relative  deed  of  altera- 
tion and  additional  settlement  dated  in  1824,  whereby 
she  appointed  Greorge  Cheape,  Esq.  of  Wellfield,  and 
William  Macintosh,  Esq.  of  Geddes,  along  with  other 
parties  now  deceased,  to  be  her  trustees  and  executors. 
The  last  of  those  deeds  contained  a  special  conveyance 
to,  and  clause  disposing  of^  the  residue  of  Miss  Primrose's 
estate. 

Upon  the  death  of  Miss  Buchanan,  the  residue  of 
the  estate  of  IViiss  Prinux)se  was  claimed  by  the  trus- 
tees and  executors  of  Miss  Mary  Macintosh.  It  was 
also  claimed  jointly  by  Miss  Rosina  Agnes  Congalton 
or  Bell,  widow  of  John  Bell,  Esq.,  formerly  surgeon, 
Edinburgh,  and  Mrs  Mary  Congalton  or  Ramsay, 
widow  of  Alexander  Ramsay,  Esq.  of  West  Grange, 
the  nieces,  and  the  heu-s  and  next  of  kin,  of  Miss  Mac- 
intosh. 

The  trustees  of  Miss  Primrose  accordingly  raised  an 
action  of  multiplepoinding  and  exoneration,  in  which 
claims  were  lodged  for  the  competing  parties. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  the  accompanying  note : 

"  7th  March  1844. — ^The  Lord  Ordinary  having  heard  parties' 
procurators  on  the  claim  for  George  Cheape  and  William  Mac- 
intosh, trustees  and  executors  of  the  deceased  Miss  Maiy  Mac- 
intosh, and  also  on  the  claim  of  Mrs  Bosina  BcU  and  Mrs  Mary 
Bamsay,  heirs-at-law  and  next  of  kin  of  the  said  Mary  Macin- 
tosh, and  considered  the  closed  record,  with  the  various  deeds 
produced  and  founded  on,  ranks  and  prefers  the  said  George 
Cheape  and  William  Macintosh,  as  trustees  foresaid,  in  terms 
of  their  claim,  to  the  whole  fund  tn  medio,  and  decerns :  Finds 
no  expenses  due  to  either  party  with  respect  to  the  present  com- 
petition, and  decerns. 

"  Note, — By  the  original  tmst-disposition  of  Miss  Stair  Prim- 
rose, dated  the  8th  of  January  1803,  she  conveyed  her  whole 
property,  both  heritable  and  moveable,  to  certain  trustees,  for 
the  purpose  of  canning  into  effect  a  settlement  of  her  affidrs, 
executed  of  the  same  date.  On  the  SOth  of  November  1812,  she 
confirmed  the  trust-disposition,  but  revoked  the  deed  of  settle- 
ment, and  made  a  new  settlement,  whereby,  after  proyiding 
various  annuities  and  legacies,  and  leaving  a  sum  of  £1500  to 
her  niece,  Miss  Susan  Buchanan,  she  directed  the  residue  to  be 
thus  disposed  of:  '  And  with  regard  to  the  residue  and  rever- 
sion of  my  said  estate  and  effbcts,  and  prices  and  produce  there- 
of; after  payment  of  the  several  annuities  and  legacies  in  the 
Older  before  prorided,  I  hereby  direct  and  appoint  my  said  trus- 
tees to  make  pa3anent  of  the  yearly  interest  or  produce  thereof 
to  the  said  Susan  Buchanan,  during  all  the  days  of  her  life ; 
and,  in  case  she  shall  martr,  and  have  a  child  or  children,  my 
sud  trustees  are  hereby  directed  to  make  payment  of  the  re» 
version  itself,  after  the  decease  of  the  said  Susan  Buchanan,  to 
such  child  or  children,  and  to  the  issue  of  such  of  them  as  may 
be  dead,  such  issue  succeeding  to  the  sliore  which  would  have 
belonged  to  their  pu^nts  if  in  life :  But,  in  the  event  that  there 
shallbenochildorchildrenof  thcbody  of  the  said  Susan  Buchanan, 
or  their  issue,  existing  at  her  decease,  then  and  in  that  case  the 
said  reversion  shall  be  divided  into  four  eouaUvM:^, ymd^h^U^ 
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paid  as  follows ;  to  wit,  one-fourth  to  the  child  or  children  of 
the  said  General  George  Cunningbame,  or  their  issue ;  another 
fourth  to  the  child  or  childreti  of  the  said  Dr  Charles  Congalton, 
or  their  issue ;  another  fourth  to  the  said  James  Clerk,  and  fail- 
ingpf  him,  to  the  child  or  children  of  his  body,  or  their  issue ;  and 
the  remainms  fourth  to  the  said  James  Walker^  and  failing  of 
him,  to  tlie  child  or  childrea  of  his  body,  or  their  issue.'  By 
this  deed,  there  was  left  to  Miss  Mary  Macintosh  a  legacy  aS 
£1000 ;  and  by  a  codicil,  dated  the  16th  of  December  IS  12,  the 
testatrix  expressed  her  gratitude  to  Miss  Macintosh,  and  desired 
that  tills  legacy  should  be  paid  to  her,  and  remain  entirely  her 
own,  independent  of  any  money  she  might  hare  in  her  hands  be- 
longing to  tlie  testatrix. 

"  By  a  deed  of  alteration  and  additional  settlement,  dated  the 
2 1  St  of  October  1817,  proceeding  on  the  narrative  of  the  testatrix 
*  being  deeply  sensible  of  the  attachment  which  Miss  Mary 
Macintosh'  had  shewn  to  her ;  and  being  desirous  *  to  testify 
my  gratitude  for  the  many  obligations  which  I  owe  to  her  long- 
tried  friendship,'  therefore  she  revoked  the  trust-deed  in  so  far 
OS  it  contained  a  conveyance  of  her  personal  estate,  and  convey- 
ed t|>e  whole  of  that,  estate  in  favour  of  Miss  Macintosh,  whom 
she  appointed  *■  to  be  my  executor  and  universal  intromitter 
with  my  said  moveable  estate  and  effects.'  And,  finally,  with 
respect  to  the  residue  of  the  heritage  which  was  to  be  Undented 
by  Miss  Susan  Buchanan,  and  to  he  divided,  fullng  her  or  her 
children,  or  their  issue,  into  four  equal  portions,  as  above  stated, 
the  4ced  contained  this  provision:  *  And,  lastly,  I  hereby  re- 
voke and  recal  tlie  directipn  and  appointment  made  by  me  in 
the  said  deed  of  settlement  with  regard  to  the  disposal  of  the 
residue  and  reversion  of  my  estate  falling  under  my  said  trust- 
disposition,  and  the  prices  and  produce  tliercof,  in  the  event  that 
there  shall  be  no  cliUd  or  children  of  the  body  of  Miss  Susim 
Buchanan,  my  niece,  daughter  of  the  deceased  Dr  John  Bu- 
chanan, physician  in  London,  and  no  issue  of  such  child  or  chil- 
dren, existing  at  the  time  of  the  decease  of  the  said  Susan  Bu- 
chanan :  And  I  hereby  direct  and  i^point  my  said  trustee,  and 
the  trustee  or  trustees  who  may  be  assumed  by  him  in  the  event 
foresaid,  topcofover^  di^ne  or  convey,  the  9cud  residue  andre^ 
version  to  the  said  Mary  Macintosh,  her  heirs,  executors,  or  assign 
ntesp  and  with  and  under  the  additions,  variations,  and  altera- 
tions herein  expressed,  I  hereby  ratify,  approve,  and  homologate 
tlie  said  deed  of  settlement  executed  by  me,  i^  its  whole  he^^dSr 
articles  and  tenor.'  ,..,  .. 

"Miss  primrose  died  in  the  month  of  February  185^0,  and  h^  , 
surviving  trustee  accepted  and  splid  off  th^  h||ritage.  ,  'Jbie  resir 
due  wa9i  ascertaiucd,  and  a  dcedj)f  ratification  granteu  on  the 
20th  of  February  1824  by  Miss  Buchanan  aud  Miss  Macintosh. 
Tliis  deed  proc(»eds  on  the  narrative  that  the  trustee  had  sold 
off  the  heritable  property  with  their  consent  and  approbation, 
fixes  the  balance  in  his  hands,  and  for  diehr  respective  interests 
in  the  succession  of  Miss  Priooirose,  th^  expressly  ratify  the 
whole  trust-nmnogemenL 

**  In  the  "month  of  January  1828,  Miss  Macintosh  died.  It 
appeared  tliat,  in  the  month  of  September  1818,  she  had  exe- 
cuted a  trust-disposition  and  settlement,  and,  on  the  91st  of 
January  1824,  a  deed  of  alteration  and  additional  deed  of  sot- 
tlement^  in  which,  on  the  express  narrative  of  her  right  to  the 
reversion  of  Mi^  Primrose's  estate,  still  liferented  by  Misa 
Buchanan,  she  conveyed  this  interest  to  her  trustees  fbr  cer- 
tainr purposes.  Miss  Buchanan  survived  Miss  Macintosh,  but 
died  unmarried  on  the  day  of   •  1843.    The 

Ijrcsent  multiplepoiqding  was  then  instituted  for  the  purpose  of' 
adjustihsr  tho  rig^^  of  all  concerned  in  the  ascertained  residue 
of  Miss  Fqmro^'s  estate.  The  competing  parties  are  the  trust- 
nssigi^ees  of  Mlf  s  Macintosh  on  the  one  hand,  and,  on  the  other, 
her  heirs-at  law  and  next  of  kin.  These  lost  contend,  that, 
imder  the  settlement  of  Miss  Primrose,  no  right  to  the  residue 
of  the  heritable  property  vested  in  Manr  Macintosh,  seeing  that 
she  predeceased  Susan  Buchanan,  the  Uferentrix,  and  that  the 
heirs  of  JVIory  Macintosh,  or  her  next  of  kin,  as  executors,  are 
entitled,  as  conditional  institutes,  to  take  tho  residue  which 
vest^  in  them  on  $usa»  Buchanan's  death,  and  to  exclttde  the 
executors  nominate  or  trust-assignees  of  Mary  Macintooh.  The 
Lord  Ordinary  has  preferred  the  trustees  of  Mary  ^awtosh,^ 
and  sustained  her  right  to  make  a  aettlement  of  the  reaidae  of 
tho  hei^tagc  left  to  her  by  Miss  Primrose  on  the  failure  of  Miss 
Buchanaa  without  issuo.    His  grounds  are  these : — 

**  Uti  This  is  clearly  a  question  of  intention,  and  that  intention 
i^  to  Iw  gathered  from  tho  whole  import  and  structure  of  Miss 
I'rimroso's  final  and  subsisting  settlements  infuviour  of  Mary- 


Madntoi^.  In  the  recent  cttM  on  this  ftutject,  this  ^rlneipfe 
is  distinctly  acknowledged  and  deariy  brought  oat.  Now  Mm 
Macintosh  was  in  the  first  place  nained  the  executrix  sod  no- 
duary  legatee  of  Miss  Primrose  as  to  all  her  moveable  pTopertj. 
In  the  second  place,  as  to  the  residue  of  the  heritaUe  property, 
the  trustees  were  direeted,  in  the  evoit  of  Snsaa  Buchanan  dyiq^ 
without  issue,  *  (o  pay  over,  dispone  mr  convey  the  said  readat 
and  reversion  to  the  said  Mary  Macintosh,  her  heirs,  eveoan^ 
or  assionees,*  She  was,  therefoie,  the  persomi  predihcta,  ui 
was  substituted  in  place  of  the  parties  who  were  to  receive  tb 
residue  as  divided  into  four  shares  under  the  deed  of  90&  llo> 
vember  1812. 

"  2d,  Mary  Madntosh  was  not  called  to  the  sucoesnon  in»> 
spect  of  any  relationship  to  the  testatrix,  but  on  the  spedd 
ground  of  Bivou^  conferred  by  herself  personally' ;  and  after 
her  there  is  no  destination  over,  as  it  is  termed,*  or  ulterior  sob- 
Btitution.  This,  although  by  no  means  pa-  se  ooDdanre,  ii 
always  a  circumstance  of  great  importance  in  ascertairnDgthe 
intention  which,  as  already  stated,  is  the  reffald  regukaa  in 
all  cases  of  this  description. 

*'  3d;  Neither  is  ttm  destination  to  Mary  Macmtoih,  and  tp 
her  child  or  children,  as  in  that  to  the  children  of  the  fov  par- 
ties originally  called  in  the  deed  of  November  1812  to  the  nK> 
cession  after  Susan  Budionan  and  her  issue.  Nor  is  it  a  d»- 
tination  to  an  Individual  and  the  children  of  any  particBhr 
marriage,  as  in  the  recent  case  of  Wright  r.  Fraser,  16di  )te- 
vember  1843,  Bell's  Bcj).  voL  vi.  p.  78 ;  nor  to  a  party  and  her 
execiitors,  or  next  of  km,  as  in  the  case  of  Lawson  r.  Stewarts, 
20th  Jime  1 827,  Wilson  and  Shaw,  vol.  ii.  p.  625.  But,  genenBjr, 
it  is  a  destination  to  Mary  Madntosh,  her  heirs,  exeaton  er 
aissiffnws,  8he  was  unmarried.  9ie  was  to  receive  the  whoh 
moveable  Buoeession,  to  be  at  her  own  disposal ;  and  the  resdae 
of  the  heritage  was  surely  intended  to  be  in  the  same  sitoatiiB, 
subject  to  £e  liferent  of  Susan  Bncluman,  and  defeaafaie,  m 
doubt,  if  she  should  leave  issue.  The  testatrix  could  not  lure 
had  in  view  the  heirs-at-law,  or  executors  of  Mary  Madntmii, 
being  her  next  of  kin,  in  contradistincrion,  and  in  preference  to 
her  executors  nominate  or  assignees.  This  is  plain,  becaose 
she  expressly  says  that  the  residue  is  to  go  to  Biary  Madotoib, 
and  her  heirs,  executors  or  assignees,  ^without  distinetkn  or 
limitation.  Maxy  Macintosh  survived  the  testatrix ;  and  al- 
though it  be  true  that  she  predeceased  the  liferentrix,  and  thtt 
her  righty.  as  well  as  that  of  her  heirs  or  assignees,  was  de^ 
sible  in  the  event  of  there  being  issue  of  the  body  of  Susan  Ba- 
chanaUf  yet,  under  the  terms  of  such  a  general  destinatioii,  ^ 
surely  was  entitled,  during  tlie  lifetime  of  Miss  Buchanan,  te 
grant  an  assignation  of  her  eventual  right,  which,  by  her  sur- 
viving the  testatrix,  had  vested  in  the  trustees  for  her  behorf. 
The  use  of  the  expression  assignees,  in  a  deliberate  deed  d  dia 
description,  prepared  bv  a  conveyancer  of  knowledge  and  ei- 
periracoi  cannot  be  overlooked.  Indeed,  it  is  a  known  nik  d 
construction,  that  efiect  must  be  given,  if  possible,  toall  tbe 
terms  employed  in  a  l^fal  instrument,  all  of  which  mast  fai 
looked  to  in  ascertaining  the  intention  of  the  granter.  Batit 
seems  far  more  reasonable  to  hold  that  the  oonveTance,  extend- 
ing to  the  assignees  of  Mary  Macintosh,  was  to  be  efibctual  ia 
&vour  of  such  persons  as  she  should  assign  to  her  evaitail 
right,  than  to  be  Hmited  to  assignees,  whose  right  was  inerdj 
to  be  constituted  aftershe  had  obtained  full  r^i  to  the  ne- 
due,  and  when,  of  course,  it  was  quite  unnecessary  to  dedaiv 
that  her  assignees  were  to  succeed,  as  in  that  event  they  w«»IJ 
take  as  matter  of  course,  without  any  proviso  in  the  oigiBii 
deed  of  conveyance. 

^4iA^  This  is  not  a  question  as  to  lapsed  legacy.  TlKpartiei 
are  agr^  that  the  destinaticm  of  the  residue  was  effectual^  asd 
the  question  is  argued  as  to  whether  it  vested  in  Mary  Ksqd- 
tosh,  or  r»ther  in  the  trustees  for  her  behoof,  so  aft  to  CDaHthtf 
assignees  or  executors  nominate  to  take  in  place  of  her  oesttf 
kin.  The  case  caimot  be  determined,  as  it  was  at  last  4d^ 
maiot^ed  on  the  part  of  the  next  of  kin,  on  the  antiioriiy  « 
the  case  of  Graham  r.  Hope^  irthFebnunry  r807,  Marisoa,  s^r 
Legacy,  Appendix,  No.  3,  becRuse,  in  that  case,  the  kgai^  * 
the  pttFty  and  his  assignees  never  vested  in  him^  he  h«ftaf  |i»* 
deceased  the  testator.  Msiy  Madntosh;  in  this  oase^  hcyiwri 
survived  Ifiss  Primrose^  and  only  predeceased  the  IfftreriB^ 

^*  51)A,  In  conclusion,  the  Lord  Ordinary  cannot  Ji^olMi^ 
that  the  right  of  Mary  Macintosh  was  treated  -as  «■  wntrtig 
rest  by  all  the  parties,  (as  the  deed  of  mtlUcaliep  <htf>^  ** 
although,  unquestionably,  this  cannot  in  any  decree  *^fi|^^ 
question  as  to  the  intention  of  Miss  Primrose^  on  "  •  *^  ^ 
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ise  must  be  determined,  it  is  totisftctory  to  find  that  the  eon- 
uflion  which  the  Lord  OnUnary  thinks  ought  legally  to  be 
"awn  on  this  hc»d  is  not  inconsistent  with  what  the  trustees, 
id  those  acting  in  regard  to  the  administration  of  this  sucoes- 
3n,  held  to  be  the  true  meaning  of  the  settlement.  The  Lord 
rdinsry  has  gone  over  the  various  recent  cases  on  this  head, 
It  has  found  none  expressly  in  point,  and,  indeed,  wherever 
c  matter  resolves  into  a  pure  question  of  intention,  the  deed 
the  testatrix  must  form  the  law  of  the  case.  Of  course,  it  i« 
}rc  for  the  sake  of  analogy  than  of  authoritative  determina- 
m  that  in  general  cases  can  be  found  to  guide  the  Court  on 
ch  a  subject. 

Mrs  Bell  and  Mrs  Ramsay  reclaimed. 

After  a  viva  voce  argument,  when  the  case  came  to  be 

[vised,  the  Court  pronounced  the  foUowing  interlo- 

tor: 

"  2Ut  June  1844. — ^The  Lords  having  considered  the  redaim- 
^  note  for  Mrs  Bosina  Agnes  Bell  and  Mrs  Mary  Bamsay,  and 
ird  counsel  for  the  parties,  of  CQusent,  Appoint  them  to  give 
mutual  cases  upon  the  whole  cause  by  the  first  box-day,  sipd 
be  interchanged,  revised,  and  boxed  by  the  second  box-day  iu 
i  ensuing  vacation,  and  appoint  copies  of  the  said  cases,  and 
the  other  printed  papers  in  the  cause,  and  of  this  interlocutor, 
be  boxed  to  the  Judges  of  the  Second  Division  and  to  the 
-oianent  Lords  Ordinary,  in  order  to  obtain  the  opinions  of 
consulted  Judges  with  thdr  earliest  convenience  on  said 
Lso ;  and,  in  the  mean  time,  supersede  advising  the  same  ui|ti} 
d  opinions  shall  have  been  obtained.** 

RCss  Macintosh's  Trustees  argued — 
»  Macintosh,  who  was  no  relation  of  Misb  Primrose,  wa« 
irly  the  persona-predSectOj  and  it  was  her  alone  wl^om  the  testa- 
:  intended  to  favour ;  and  keeping  this  in  view,  the  clause  be- 
?athing  the  residue  of  Miss  Primrose*s  estate,  when  read  in 
nection  with  the  other  parts  of  the  settlement,  imports,  that 
list  preferring  the  children  of  Miss  Buchanan,  if  there  should 
iny,  vet,  subject  to  this  contingent  preference,  the  testatrix 
maed  to  give  to  Miss  Macintosh  as  absolute  a  power  of  d!s- 
al  over  the  residue  of  the  heritage  as  she  had  given  her  over 
whole  moveabfe  estate.  Besides,  the  claimants,  as  tnntees 
^ss  Macintosh,  are  made  special  assignees  to  the  Hg&t  aris- 
to  that  lady,  fkiling  children  of  BCiss  Buchanan,  in  the  red* 
of  Miss  Primrose's  trust-estate ;  and  the  right,  although  in 
nature  contuigent  and  conditional,  was  not  doubt^  to 
fully  capable  of  being  assigned  by  Miss  Macintosh,  and 
1  assigned  accordingly.  Farther,  Miss  Macintosh,  by  her 
loment,  nominated  her  trustees  to  be  her  executors ;  and, 
refore,  though  the  competing  chdmauts  are  her  next  of  kfn, 
f  are  not  her  executors.  The  intention  of  the  testatrix  must 
he  ruling  principle  of  decision.  Properly  ^peidcing^  the  vest- 
of  the  estate  is  m  the  trustees  themselves.  In  a  strictly  ac- 
itc  sense,  therefore,  this  is  scarcely  a  guestion  of  vesting  at  all, 
simply  of  the  intention  of  the  testatrix  in  one  of  the  appoint* 
its  made  on  her  trustees;  and  if  the  term  vesting  is  employed, 
dependent  on  the  nature  of  the  appointment  made  on  the 
tees.  In  order,  however,  to  a  right  being  vested,  it  is  not 
ntial  that  it  should  be  an  absolute  right,  to  be  immediately 
•yed.  A  contingent  or  conditional  right  is  as  capable  of 
^  vested,  and  as  susceptible  of  assignation,  as  any  other;  and, 
he  will  of  the  testatrix,  there  had  been  vested  in  Miss  Biac- 
sh  a  conditional  right  capable  of  assignation.  But  isven 
K>sing  that  no  right  had  vested  in  Miss  Macintosh,  still  the 
nanta,  as  the  assignees  of  Miss  Macintosh,  are  entitled  to  the 
lue,  as  conditional  institutes  under  the  will  of  Miss  Prim- 
Any  other  view  would  be  obviously  contrary  to  the 
ic8  of  Miss  Primrose,  because,  as  it  was  unceitain  who 
next  of  kin  of  Miss  Macintosh  might  be,  and  as  Miss 
intosh  was  no  relation  of  Miss  Primrose,  it  cannot  be  sup- 
1  that  that  lady  had  any  prepossession  in  fiivourof  Mist 
in  tosh's  next  of  kin,  shnply  as  such.  In  these  drcumstan- 
it  is  plain  that,  in  the  evctit  of  Miss  Macintoshes  dehth,  the 
ae  snould  be  paid  over  to  those  to  whom  she  astdgned 
Lous  to  her  MiiStu  Miss  Madntosh^  **  assignees^  must 
1  thoee  to  whom  i^  has  asdgned  the  residue  previous 
tr  death :  etherwise  the  word  ^  assignees**— if  it  mean  the 
yieem  of  Miss  Macintosh  after  the  right  had  v<e8ted  in  her 
orvi  vance  of  Ifiss  Buchanan — is  mere  surplusage,  because, 
the  Atnd  was  once  vested,  it  jMUsed  to  assignees  as  a 
er  of  etforse.    The  destination  was  manifestly  this,— that. 


at  the  time  the  right  should  eme^  on  the  death  of  Miss  Bik 
chanan,  pajrment  should  be  made  either  to  Miss  Macintosh  or 
her  assignees :  to  Miss  Macintosh  if  she  were  alive ;  to  her  as* 
signees,  if  she  left  any,  in  the  event  of  her  death ; — ^if  she  left 
none,  to  her  heirs  or  executors.  The  opposite  parties  claim  » 
executors  of  Miss  Macintosh :  Their  ri(^t  as  executors  arose 
anterior  to  Miss  Buchanan's  death.  The  rights  of  assignees  are 
placed  on  the  same  footing,  and  the  right  to  the  f\md  opened  to 
*^  heiri,  executors  and  assignees,'*  immediately  on  Miss  Macin- 
tosh's death.  The  term  **  executors,**  however,  can  only  api^y 
to  those  whose  right  emerged  at  Miss  Madnto8h*8  death ;  but 
the  Yery  object  of  such  a  d^tinatioD  as  the  present  is  to  prefer 
the  heu?  tliat  shall  be  named  to  the  hdrs  that  would  take 
by  the  operation  of  law.  But,  at  all  events,  supposing  execu- 
tors to  be  the  parties  entitled  to  the  ftmd,  the  claimants  are  tiie 
executors  nominate  of  Miss  Macintosh,  and  arc,  property  speak- 
ing, her  only  executors.  In  any  view,  and  even  if  no  right 
vested  in  Miss  Macintosh,  the  Intention  of  Miss  Primrose  must 
be  held  to  be,  that  those  persons  described  as  '*  assignees,**  whom 
Miss  Machitosh  might  name,  should  be  held  conditiomd  insti- 
tutes. Finally,  the  case^  cited  by  the  opposite  parties  are  in- 
applicable. 

^rs  Bell  and  Mrs  Ramsay  argued — 
Kothing  vested  in  Miss  Macintosh  on  the  death  of  Miss  Prim- 
rose. Her  estate  vested  in  the  trustees,  who  held  the  residue 
in  order  that  they  might  pav  the  interest  to  Miss  Buchanan 
during  her  liferent ;  that  Although  she  married,  they  were  to 
contini^e  to  pay  the  interest  to  tier  till  the  time  of  her  death,  and 
that  they  were  then  to  divide  and  distribute  the  ftind  among  a 
dass  indefinite  in  number,  consisting  of  Miss  Buchanan*s  tmn 
existing  children^  or,  )n  the  event  of  their  predeceasing  their 
mother,  leaving  issue,  then  an^ong  the  issue.  It  is  thus  plain 
that  (apart  altogether  from  the  substitution  over  to  Miss  Mac- 
intosh and  her  heirs)  no  right  whatever  vested  in  any  of  Miss 
Buchai>an*s  diildren,  or  the  issue  who  predeceased  their  mother. 
If  so,  Miss  Macintosh,  a  postponed  substitute,  had  obviously  no 
right  vested  in  her  a  morte  testatoris.  It  was  only  in  the  event 
that  there  should  be  no  child  of  Miss  Buchanan  existing  at  her 
deatfi  that  the  trustees  w^re  appointed  to  pay  over  the  residue 
to  5fiss  Macintosh.  As  Miss  Madntosh  had  no  vested  right, 
therefore  she  had  nothing  which  she  could  transmit  to  Uiird 
parties. '  l^e  is  said  to  have  a  conditional  and  contingent  right, 
bat  that  is  a  mere  spes  guccesswms,  and  it  is  trtH  juris  that,  while 
a  conditional  obligation  is  transmissible,  a  conditional  legacy  is 
not  transmissible.  This  is  destructive  of  the  opposite  parties' 
position,  that  a  right  was  vested  in  Miss  Macintosh,  though  de- 
feasiblC}  if  Miss  Buchanan  left  issue.  It  is  of  no  consequence 
that  Mss  Macintosh  was  a  persona  predSecta  in  the  present  case, 
where  the  destination  of  the  residue  is  unequivocally  escpressed. 
rt  is  clear,  from  the  destination  in  question,  that  Miss  Mac- 
intosh, in  point  of  vested  right,  stood  in  the  same  position 
as  if  she  had  died  before  Miss  Primrose,  after  having  exe- 
cuted a  win  expressed  in  terms  suffidrat  to  cany  the  be- 
quest made  in  her  fkvour.  In  that  case  the  legacy  would  not 
have  lapsed,  nor  would  it  have  gone  to  her  assignees,  but  the 
claimants,  as  her  heirs-at-law  conditionally  instituted,  would 
have  been  preferred.  So,  although  she  survived  Miss  Prim- 
rose, yet,  as  she  had  no  vested  right,  she  could  not  transmit  it 
to  assignees,  and  the  bequest  did  not  lapse  but  became  vested 
in  the  claimants.  The  word  '*  assignees'*  is,  in  all  such  cases 
as  the  present— -just  as  it  is  in  all  conveyances— a  mere  exple- 
tive; for«  ri^t  of  any  kind  taken  to  a  man  and  '*  his  henrs" 
simply,  is  just  the  same  thhig  with  a  rig^t  taken  to  him,  "  his 
heirs  and  assignees.**  It  denotes  absolute  fise  and  nothing  else. 
If  it  be  a  right  not  de  prmsenti  but  only  defuturo — ^which  aB  rights 
of  succession  are,  especially  when  in  tlie  form  of  simple  destina- 
tion— tlie  power  over  that  right  cannot  operate,  or  indeed  exist, 
till  the  fhture  event  happens.  In  answer  to  the  opposite  par- 
ties* argument,  that  they  as  the  assignees,  and  the  claimants  as 
execntors  of  Miss  Madntosh,  stand  in  the  same  position,  be- 
cause they  both  claim  as  in  place  of  Miss  Madntosh,  It  is 
enough  to  say,  that  the  claimflints  do  not  claim  afe  in  right  of 
Bliss  Madntosh,  but  as  the  legatees  of  Miss  Primrose,  taking 
right  finom  her  alonCj  as  if  she  had  bequeathed  the  residue  to 
them,.dther  hominatim  or  as  the  heirs  and  executors  of  Miss 
Madntosh,  without  any  intervening  bequest  !n  her  fkvomr,  or  if 
there  had  been  such  a  bequest,  as  if  she  had  predeceased  Miss 
Primrose ;  while,  on  the  other  hand,  the  cUdm  of  the  opposite  ^ 
parties  is  based  entirely  on  the  assumpdon  that  something    ^ 
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Tested  in  Miss  M«cintoii}i,  and  their  right,  if  they  hare  any,  it 
taken  from  her  and  not  from  Mies  Primrose.  It  is  said  that  the 
claimants  are  not  the  executors  of  Miss  Macintosh;  hat  it  is  oh- 
Tk>as  that  they  are  so,  aocording  to  the  meaning  of  the  word  as 
i»ed  in  Uie  destination,  where  it  means  simply  '*  next  of  kin." 
Finally,  the  destination,  when  legally  read,  clearly  carries  the 
remdoe  of  the  estate  of  Miss  Primrose  to  the  claimants. 

The  consulted  Judges  returned  the  following,  opi- 
Dions: 

Lord  Justice- Clerk  : 

^  In  the  consideration  of  this  case,  the  strong  inclination  of 
the  mind  is  to  ooncor  in  the  judgment  of  the  Lord  Ordinary, 
and  to  take  the  view  which  makes  of  the  most  yaluo  to  the  late 
Miss  Macintosh  (tlie  lady  so  highly  and  specially  preferred  by  the 
settlements  of  the  deceased)^  ^his  particular  bequest  of  the  resi* 
due  of  Uie  estate  under  the  management  of  the  trustees.  But 
this  is  a  separate  bequest,  unconnected  in  form  or  expression, 
or  the  execution  it  is  to  recciye,  with  the  other  provisions  in 
ikvour  of  Miss  Mary  Macintosh,  and  relates  to  different  property. 
The  indications  of  general  intention  to  be  collected  from  the  rest 
of  the  deed,  and  which  in  so  strong  a  manner  point  out  Miss 
Macintosh  as  the  perwna  prediUcta  in  the  testamentary  arrange- 
ments of  the  deceased,  do  not  occur  in  the  part  of  the  deed,  or 
in  r^^ard  to  the  bequest,  on  which  this  competition  arises ;  and 
Hie  provision  itself  as  to  the  residue  stands  wholly  unconnected 
with  the  other  parts  of  the  settlement  If  this  provision  had 
been  of  the  same  chcuncUr  as  the  otliers — ^intended  to  take  effect 
(according  to  one  construction)  at  the  same  time,  and  capable 
of  being  connected  with  the  ethers,  as  a  part  of  the  same  plan 
of  settlement,  receiving  executkm  as  to  a//  its  parts  in  one  way 
l^  die  construction,  which  general  intention  favoured,  then  the 
means  of  interpretation  afforded  by  the  evidence  of  preference 
would  be  most  legitimately  used  and  irresistibly  strong. 

**  But  this  is  a  separate,  special  bequest,  having  no  dependence 
npon  the  rest  of  the  deed— framed  on  a  difibrent  plan,  as  it  in* 
terposes  another  party  as  preferred  to  Miss  Macintosh,  in  regard 
to  the  residue— is  to  be  executed  at  a  different  time,  and  cannot 
be  made,  on  any  construction  of  it,  equivalent,  in  the  form  of 
direct  benefit,  to  the  other  piovisions  in  favour  of  Miis  Mary 
Macintosh. 

^  I  fisar,  therefore,  that  the  reference  to  the  oUker  parts  of  the 
deeds  in  fkvour  of  Miss  Mary  Macintosh,  rather  raises  a  coi^eo- 
ture  as  to  what  her  wishes  might  have  been,  than  aflR>rds  mate« 
rials  for  construing  the  teims  of  this  particular  bequest. 

*^  The  first  provisioa  as  to  the  residue  is  contained  in  the  deed 
of  1813,  and  this  clause  must  be  locked  to  in  the  first  instance, 
for  the  latter  provision  in  the  subsequent  deed  is  introduced  in 
the  form  only  of  an  alteration  on  the  former. 

**By  the  provision  in  the  deed  of  1812,  Miss  Primrose  directs 
her  trustees  as  to  the  residue  of  her  estate,  to  make  payment  of 
the  yeariy  interest  or  produce  thereof  to  her  niece,  Susan  Bu- 
chanan, during  all  the  days  of  her  life ;  and  in  case  she  shall 
marry  and  have  a  child  or  cliildren,  the  trustees  are  hereby 
direct  to  make  pavroent  of  the  reversion  itseli^  after  the  de- 
cease of  the  said  Susan  Buchanan,  to  such  child  or  children, 
and  to  the  issue  of  such  of  them  as  may  be  dead— such  issue 
succeeding  to  their  parents'  share.  But  tA  the  event  that  there 
•hall  be  no  child  or  cdiildren  of  the  bodv  oi  the  said  Susan  Bu- 
chanan or  their  issue,  existing  at  her  decease,  then  and  in  that 
case  the  said  reversion  shall  be  divided  into  four  equal  parts, 
and  paid  as  follows,  Ac,  to  two  classes  of  persons,  and  two  per- 
sons and  their  issue* 

^This  is  ihe/orm  of  the  subsequent  provision  also— for  there 
is  only  a  change  in  the  ultimate  d&ec^Kua  substituted  by  the  deed 
of  1817. 

**I  think  it  is  clear  that  Ae  legacies  of  these  four  equal  parts 
were  conditional  legacies — conditioned  expressfy  on  there  bdng 
no  children,  or  their  issne^  of  the  said  Susan  Buchanan  existing 
at  her  death,— conditioned  in  substance,  for  it  has  no  effect  until 
the  condition  takes  effect^  but  further  conditioned  also  in /brm 
and  directicm  to-  the  trustees.  The  residue  is  of  course  hefd  by 
trustees.  But  then  it  b  to  be  observed— and  this  is  not  imma- 
terial in  the  construction  of  such  clauses— that  it  is  vested  in 
them  by  the  general  conveyance  to  trustees,  and  not  hv  the 
terms  of  the  clause  as  to  the  reddue,  so  that  the  vesting  in  the 
trustees  is  not  connected  with  the  particular  interests  or  bene- 
fits created  by  the  deed:  as,  for  instance,  the  residue  is  not 
conveyed  to  them  in  trust,  nor  is  it  said  that  they  aie  to  hold 


the  residue  for  Susan  Buchanan  in  litoent,  and  her  cfaildreD  ii 
fee,  whom  foiling  for  Mary  Macintosh  in  fee.  The  intended 
benefit  for  Mary  Madntoshis  iMou^t  in  only  as  a  dixeetionor 
appointment  on  the  trustees  to  pay  it  over  in  a  certain  ecai 
after  the  lifetime  of  another  party  to  whom  they  are  to  pej  tbe 
interest  and  proceeds  of  the  residue.  Hence  the  creatioD  of  dit 
trust  is  not  ^pendent  on  or  connected  with  the  intended  boe- 
fits,  so  as  to  make  a  foe  in  trust  for  Mary  Macintosh  neoo- 
sary  by  the  structure  of  the  deed  for  the  fiduciary  foe  in  the 
trustees. 

*'Then,  by  the  deed  of  1817,  the  testatrix  revokes  *  the  diieo 
tion  and  appointment  made  by  me  in  the  said  deed  of  setiie- 
ment,  with  r^^ard  to  Uie  disposal  of  the  residue  and  rcTcrskn 
of  my  estate  falling  under  my  said  trust^isposition,  sod  the 
prices  and  produce  thereof  in  Uie  event  that  there  shall  be  do 
child  or  children  of  the  body  of  Miss  Susan  Buchanan,  my 
niece,  daughter  ot,*  &c  and  no  issue  of  such  child  or  diSdia 
existmg  at  the  time  of  the  decease  of  the  said  Susan  Budianao. 

**  And  then  it  proceeds  with  another  direction  substituted  &r 
that  event, — *  And  I  hereby  direct  and  appoint  my  said  trustee*, 
and  the  trustee  or  trustees  who  may  be  assumed  by  them,  n 
the  event  foresaid,  to  pay  over,  dispone,  or  convey  the  said  res- 
due  and  reversion  to  Uie  said  Mary  Macintosh,  ber  heirs,  est- 
enters  or  assignees ;  and  with  and  under  the  additioos,  viria- 
tions,  and  alterations  herein  expressed,  I  hereby  ratify,  apprare, 
and  horaokigate  the  said  deed  dT  settlement  executed  by  me,  ia 
its  whole  heads,  arUcles  and  tenor.' 

'*  1.  This  is  a  separate  distinct  bequest,  in  no  degree  oonnedad 
with  the  remainder  of  the  deed,  and  in  execution  and  efllect  mx 
affected  thereby. 

*'  2.  It  is  a  direction  or  bequest  condiUoned  expiresdy  on  t 
certain  event, — ^that,  at  the  death  of  Miss  Soaan  Bnchsma, 
there  shall  be  no  child  of  her%  at  issue  of  any  such  <^iild,  a- 
isting. 

**I  thmk  this  is  a  conditional  legacy, — and  that  xh>  interes 
vested  in  Miss  Manr  Macintosh  during  tho  lifetime  of  Sana 
Buchanan  capaUe  of  being  transmitted  by  assignaticwi. 

'*  No  foots  are  stated  to  raise  even  the  belief  that  Miss  Snsu 
Buchanan  was  past  diild-bearing,  or  that  Miss  Primrose  mssz 
have  taken  Miss  Susan  Buchanan  to  be  {MMt  child-bearii^  u 
the  date  of  either  deed.  And  if  such  inquiry  were  at  <i 
relevant,  it  is  not  likely  that  such  could  be  her  oonvictkc; 
Miss  Buchanan  being  her  niece,  and  having  sorvivod  till  1541 
But  any  such  inquiry  is  quite  irrelevant,  in  my  opinicm,  Ij 
the  law  of  Scotland,  in  such  a  question  as  the  preacot.  U 
might  lead  to  the  extraordinary  result,  that  the  legacy  mi^ 
not  vest  for  the  first  ten  or  fifteen  years  after  a  testator  s  de^ 
and  gradually  become  vested  by  the  result  of  a  physico-medku 
inquiry,  which  would  be  without  precedent. 

*<  I  must  take  the  condiUon  stcUed  in  the  deed  as  one  crtaStd 
and  established  by  the  testatrix— on  which  the  bequest  must  de- 
pend— and  therefore  not  capable  of  being  superseded  by  ex- 
traneous and  subsequent  foots,  as  to  the  probability  of  the  ousa- 
dition  being  purified  or  not.  The  only  legal  period  for  ascer 
taining  whether  the  direcUon  to  the  trustees  to  pay  over  tbe 
residue  to  Miss  Maiy  Macintosh,  her  heirs,  executors  or  a^ 
signees,  shall  take  effect,  is  the  eoent^  that  at  the  time  of  t^ 
decease  of  Miss  Susan  Buchanan  these  shall  be  no  child  oCtbe 
latter,  or  issue  of  any  child  existing.  Until  that  event  d»3 
occur  the  deed  stands  with  that  condition  in  it,  vix^  that  it  ^  it 
that  event  on^  that  the  direcUon  obtains  and  takes  eflect. 

^'  If  the  legacy  is  condiUonal,  then  I  think  it  necessarily  idr 
lows  that  it  did  not  vest,  so  as  to  be  capable  of  being  transoBXtad 
by  assignation. 

'*  A  view  has  been  stated  to  this  ef^  viz.,  that,  on  the  dmA 
oi  Miss  Susan  Buchanan,  the  assignees  of  Miss  S^adntosfa  then 
present  themselves  for  payment,  and  may  appear  as  cooditkmd 
institutes,  and  entlUed  to  take,  in  their  own  right,  as  mocfc  ai 
her  next  of  kin,  and  that  their  right  in  no  de^^ee  is  derived  fitsa 
Miss  Mary  Macintosh, but  rests  on  thedeed  itsel£  I  think  dit 
view  of  Uie  case  does  not  rest  on  any  solid  ground.  It  n 
urged  in  Hope  v.  Graham,  and  expressly  rejected  by  F 
CampbelL  The  character  of  assignees  is  obtained  exb 
by  the  act  and  deed  of  Miss  Macintosh,  and  frtxn  her 
deed  alone,  and  therefore  the  question  must  be  resolved  bf- As 
lether  Miss  Macintosh  could  transmit  or  oonviy' A 


inquiry  whether 

ri^t  by  assignation.    If  she  could  not  assign,  her 
cannot  claim.    The  mere  addition  of  the  term  aasigDees  t» 
and  executors  wiU  not  of  itself  bestow  a  ri^^t  to 
character  of  the  bequef^if^^^^e|{Jjj^Ji^^j<5X 
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the  power  to  assign  before  the  event  occurs  which  is  to  deddo 
whether  the  party  is  to  take  at  all. 

">  Upon  this  point  the  authorities  which  have  been  brought 
forward  (as  stated  in  the  cases)  since  the  date  of  the  Lord  Or* 
dioary's  interlocutor,  and  were  not  quoted  to  hia  Lordship,  ap- 
pear to  mc  to  be  conclusive. 

*'Thc  case  of  Burden  v.  Smith,  (Craigic  and  Stewart's  Be* 
ports,  p.  214,)  is  a  veiy  weighty  authority,  and  is  directly  in 
point.  Tlie  case  had  been  considered  in  the  House  of  Lords 
with  great  discriniination  as  to  the  principles  of  Scotch  law, — 
for  the  part  of  the  judgment  as  to  the  legitbn  corrected  a  very 
great  mistake  in  the  interlocutors  of  the  Court  of  Session, — and 
the  other  distinct  branch  of  the  case  receives  thereby  higher 
authority.  I  can  find  no  distinction  between  the  present  and 
that  case.  As  Lord  Gleniee  says,  in  Downic  v.  Buchanan,  Feb. 
]2,  1S30,  in  explaining  the  principle  of  judgment  in  Burden  v. 
Sinitli,  (8  Shaw,  516,)  *Till  the  existence  of  the  condition,  there 
is  no  vested  right  which  can  be  conveyed.* 

"The  case  of  Hope  r.  Graham,  Feb.  17,  1807,  is  also  directly 
in  point,  and  an  authority  of  great  weight.  It  was  first  found 
in  that  case  that  the  legacy  did  not  lapse ;  and  that  iwint  liav- 
ing  been  fixed  in  the  cause,  the  competition  which  arose  on  that 
footing  seems  to  mo  to  involve  the  very  same  question  which 
has  arisen  in  this  case.  The  notes  of  the  opinion  of  President 
Campbell  appear  to  exhaust  the  question. 

**  I  am  of  opinion,  *  that  it  is  the  heir  desupiaiivh  that  gets  the 
legacy.  General  Hope'  (Miss  Macintosh)  **had  nothing  that  lie 
could  settle.' " 

Lords  Moncreiffy  Cunmghctme,  and  Wood: 

**  We  concur  in  the  opinion  of  the  Lord  Justice -Clerk." 

Ztprc?  Murray  : 

*'  I  concur  in  all  the  views  of  this  case  vMch  have  been  stated 
by  the  Lord  Justice-Clerk." 

Lord  Cockbum  : 

"  Neither  this  case,  nor  any  other  case  of  the  kind,  depends 
on  the  intention  of  the  testator,  unless  with  this  qualification, 
viz.,  that  there  can  be  no  evidence  of  intention  except  the  words 
used,  and  these  construed  legally.  It  is  idle  to  speculate  about 
intention,  as  deducible,  like  an  ordinary  &ct,  finom  general  cir- 
cumstances. 

'*  In  reference  to  such  circumstances,  if  they  were  api^cable 
to  the  present  question,  much  might  be  said  on  both  sides.  My 
belief  is,  that  if  the  exact  point  that  has  arisen  could  be  now 
put  to  Miss  Primrose,  she  woidd  be  obliged  to  acknowledge  that 
it  had  never  occurred  to  her;  and  that,  therefore,  whatever, 
after  the  matter  was  explained  to  her,  she  might  vdsh  to  add 
to  her  settlement,  she,  at  the  period  of  its  execution,  had  no  in- 
tention about  an  occurrence  of  which  she  had  no  thought 

^*  But  all  Uiese  coivjectures  are  useless.  She  has  died,  leaving 
]er  meaning  to  be  gathered  by  the  law  out  of  her  now  unalter- 
i.ble  language.  Whatever  gratitude  she  had  towards  Miss  Mac- 
ntosh,  she  must  be  held  to  have  intended  to  evince  it  solely  by 
^'hat  her  settlement,  legally  read,  gives. 

*'  Now,  the  law  has  declared  that  no  legatee  can  assign  as  hit 
,  Ififfocy  which,  from  its  never  vesting  in  him,  was  not  his  ex- 
opt  in  the  special  case  in  which  such  a  peculiar  power  is  posi* 
i  vcly  given.  I  am  of  opinion  that  no  such  power  is  given  here, 
see  no  trace  of  it  whatever.  This  being  held,  the  two  cases 
f  Burden  and  of  Hope  (and  others  might  be  mentioned  if  th^ 
ere  required,)  are  solemn  decisions  on  the  precise  point  now 
:?rore  us.  Considering  the  importance  <Mf  getting  any  rule  on 
lis  subject  fixed,  I  am  very  averse  to  be  refined  out  of  tiiese 
oil  considered  authorities. 

**  I,  therefore,  think  that  the  interlocutor  of  the  Lord  Ordinary 
Lould  be  altered,  and  Mrs  Bell  and  Mis  Ramsay  preferred." 

JLfOrd  Ivory : 

**  I  arrive  at  the  same  condusioa  with  the  Lord  Juatice- 
[ork. 

'*  I  am  of  opinion,  1.  That  Uie  residuary  bequest  '  to  the  said 
i%Ty  Macintosh,  her  heirs,  executors  or  assignees,'  was  a  con- 
'  i'onal  bequest.  2.  That  the  nature  of  this  condition  was,  that 
e  bequest  should  take  effixst  only  *  in  the  event  that  there  shall 
no  child  or  children  of  the  body  of  the  said  Susan  Buchanan, 
their  issue,  existing  at  her  {Miis  Buchanan's)  deceases  and, 
[ice,  that  there  couU  be  no  vested  right  in  any  one  prior  to  Miss 
tc^hanaii*8  decease.  3.  That  Miss  Macintosh  having  prede- 
L^ed  Mi36  Buchanan,  the  bequest  consequently  never  vest^ 


M  her.  4.  That  not  having  so  vested,  she  could  not  assign^  or 
in  anyway  transmit  to  others,  what  did  not  belong  to  herself  g 
and,  5.  That,  in  this  situation,  the  bequest  came  to  vest  for  the 
first  time  upon  Miss  Buchanan's  decease,  an  the  executors  (i,  e., 
not  the  hoBredesfacti,  but  the  legal  heirs  in  mobiUlms,  or  next  of 
kin)  of  Miss  Uxicintosh,  and  that  it  did  so,  not  by  force  of  any 
right  transmitted  to  them  through  her,  but  directly  m  their  own 
rigid,  and  by  force  of  the  original  bequest  itself^  they  being  called 
(though  no  doubt  designativih  as  executors,  yet  truly,)  as  condi' 
tionaJ  institutes  in  the  event  of  Miss  Macintosh's  predeceasing,  as 
actually  happened,  the  existence  of  the  condition  upon  which 
the  whole  operation  and  taking  efifect  of  Uie  bequest  depended. 

"  I  think  there  can  be  no  question  as  to  the  soundness  or 
sufficiencv  of  the  general  grounds  hero  stated,  and  it  would  not 
be  difficult  to  support  them  by  reference  to  authorities,  though 
I  doubt  whether  either  the  case  of  Burden  v.  Smith,  or  of  Hope 
V,  Graham,  have  that  direct  and  express  bearing  upon  the  ques- 
tion which  has  been  supposed. 

**  I  have  carefullv  studied  the  pleadings  (so  far  as  still  extant) 
in  the  case  of  Burden,  and  rather  think  that  the  decision  there 
did  not  turn,  either  in  this  Court  or  in  the  House  of  Lords, 
upon  the  doctrine  of  conditional  leaacv.  Burden  ([the  husband) 
had  there  made  two  provisions,  both  of  them  conditional,  in  favour 
of  his  wife^ '  her  heirs  and  assignees  whatsoever ;'  the^s^  in  an 
antenuptial  contract  between  the  spouses,  which  of  course  was 
onerous ;  the  second,  in  a  subsequent  deed  of  obligation  executed 
pending  the  marriage,  which,  on  the  contrary,  was  purely  volun- 
taiy  and  gratuitous.  As  to  both,  the  question  arose,  whether  a 
deed  of  assignation  executed  by  the  wife,  who  had  survived  her 
husband  but  predeceased  the  purification  of  the  condition,  waa 
valid  to  carry  them  to  her  assignee.  And,  as  regards  the  aiar- 
riage-contract  provision,  it  is  dear  that  the  judgment,  both  here 
([interlocutor,  19  th  February^  and  in  the  House  of  Ixwds  (where 
it  was  affirmed)  supported  toe  deed,  i^on  the  express  ground 
that  the  wife  *  was  a  creditor,*  and  therefore  vested  (though  but 
conditionally,  from  the  very  moment  of  contraction,  in  the  whole 
right  of  debt,  such  as  it  was — a  principle  nowise  i^licable  to 
the  present  case,  but  depending  on  the  recognised  distinction  as 
to  vesting  between  the  cases  of  obligation  and  %ac^*-agreeably 
to  the  brocard:  *Iscui  sub  conditione  Ugatum  es^  pendente 
conditione,  non  est  creditor,  sed  tunc  quum  extiterit  conditio. 
Quamvis  eum  qui  stipulatus  est  sub  conditione,  placet  etiam, 
pendente  conditione,  creditorevi  esse.*  ^L.42.  Deobjig.  et  Action.^ 
As  regards  the  voluntary  provision,  agam,  I  am  satided  that  the 
judgment  of  tl>is  Court  (which  also  supported  the  wife's  assig- 
nation,) proceeded  on  the  same  grounds,  distinguishing  it,  that 
is  to  say,  f^om  the  case  of  legacy,  and  treating  it  ^interlocutor  of 
19th  June)  as  a  *  conditional  oiliaation*  or  *  debt^  *  whereof  the 
condition  had  not  then  existed.  This  was  reversed  by  the 
House  of  Lords,  and  unfortunately  it  does  not  appear  on  what 
precise  ratio.  But,  taking  the  judgment  as  a  whole,  I  should 
hardly  think  it  safe  to  hold  that  it  was  intended,  either  to  deal 
with  the  provision  as  a  matter  of  legacy,  or  to  decide,  one  way 
or  other,  as  to  a  legatee's  power,  where  the  legacy  is  conditioned, 
of  assigning  pendente  conditione.  Indeed,  it  does  not  appear  to 
me  that  the  distinction,  in  this  respect,  between  a  conditional 
debt  as  being  so  assignable,  and  a  oonditiooal  legacy  as  not  being 
so,  was  ever  seriously  made  a  point  of  controversy  between  the 
pfiurties.  And  the  ultimate  judgment  is  sufficiently  borne  out 
upon  a  difiTerent  ground,  without  any  necessity  for  touching  on 
that  doctrine.  For  the  obligation  of  the  husband  in  this  second 
deed  being  purely  gratuitous,  it  could  not  be  set  up  either  in  the 
wife's  person,  or  in  that  of  her  assignee^  in  con^ietition  with  the 
onerous  provisions  which  the  marriage-contract  of  both  spouses 
had  settled  on  the  children  of  the  marriage.  Now,  the  House  of 
Lords  decided  (adding  herein  to  the  judgment  of  this  (Dourt») 
that  *  the  diUdren  of  me  nutrriage  were  entitled'— the  wife's  as- 
signee taking  one'kayin  her  right — '  to  the  other  half  o{  ^^  ^^ 
7000  merks,  and  also  to  the  other  ha^faS  the  conquest ;'  and  they 
farther  *  declared  that  the  said  children  were  entitled  to  a  legitim,' 
and,  with  these  alterations,  thev  *  remitted  to  the  said  Lords  of 
Session  to  proceed  accordingly.^  That  is  to  say,  as  I  read  the 
whole  matter,  the  House  of  Lords  fixed  the  rights  of  parties 
upon  principles  whicli,  if  they  exhausted  the  entire  sucoesskm 
of  the  husband  as  belonging  to  parties  who  held  the  character 
of  creditors,  excluded  altogether  firom  operation  the  gratuitouM 
deed  of  obligation,  and  consequently  all  transmitted  right  under 
it  in  the  person  of  the  wife's  assignee,  and  which,  ev«n  if  tl^v 
did  not  prima  fronte  thus  exhaust  the  entire  succession,  at  all 
events  opened  the  question  whether^jf^^ti^^what  extent)  anj^ 
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portion  would  be  left  over  ibr  distrilnttioii  on  other  grounds ;  to 
Whidi  eflbct  Uie  canse  w«8  aooordin^jrtiemitted,  that  neoesMuy 
toqtiiry  knight  be  made. 

<<If  I  am  right  in  thte  tiew  of  the  case  of  Bord^i,  it  realljr 
IHM  no  bearing  upon  the  preseUt  question  aa  a  direct  authority. 
And  the  case  of  Hope  v.  Qtaham  stands,  I  am  afraid,  in  a  siloa^ 
tion  little  more^  ffefouiable.  For,  lis  LoM  ISobertaon  has  o^ 
■orredy  it  is  •'material  ftature  of  that  om^  viewed  in  ita  beav^ 
Ing  on  the  present,  that  the  primarj  legatee  pvc^eceoMtf  lis  tm* 
ieOor;  audi  of  coiirae^  such  being  the  case,  hb  testamentary  deed 
dould  esrrf  no  n^lwhaterer  to,  and  confer  no  power  or  faeuby 
upon  the  party,  irMch  was  napMe  of  esfj0yumi  ^  exentisa' 
piiM90  the  mmaior's  HfSthM, 

^Tim^Ur,  hotrtever,  both  cases  nuj  be  ooitstdeied  as  not 
iMdioiit  importance.  For  Hope  o.  Grsham  maf  be  tdcen  as 
Mng^  in  Concurrence  with  the  doctrine  of  Erskine,  that  Chr 
ke*l  meaiAng  and  efl%ett>f  the  word  ^amigmetf*  where  it  occur* 
in  dmi$  0/  beqiustf  is  none  other  than  that  whiek  belongs  to  it 
WhM  it  occurs  in  de6A  of  ^tmtxjfanot.  And  as  to  Burden  vj 
Smith,  agahi,  if  I  am  right  ii»  holding  that  both  pasties  were, 
agreed  that  a  etrnditionai  Uaatjf  is  to  be  expressly  distmgttisbed 
fRffn  a  ctrtkktiofud  obUgdtwn,  in  this-^that  (contrary  to  what 
tUcee  place  in  regard  to  an  obligatum,)  the  i^aty  does  itat  vat^ 
and  so  is  nor  atsiffnabh  p4mknte  condUUmB-^t  would  seem  to* 
ilie#thatiK>one'hadat  that  tiBM  even  tinughtof  calUng  in 
tnestion  the  doctrine  which  reguUrtes  the  present  case:  And  if 
lam  wrong  in  my  reading  of  that  case,  and  the  true  reading*  <A 
the  other  hand,  be  as  assumed  by  Lord  Qlenlee,  in  Buchanan, 
IMh  February  ISSO,  (via.,  that  the  ultimate  judgment  in  tiie 
Hbuse  of  Lords  proceeded  on  the  principle  ^thata  Ugaofde^ 
cUred  to  be  payable  to  a  party,  hb  hetn  and  emiffmau^  in  tha 
tfvent  of  two  ehildnn  dying  beiire  nu^ori^  or  marriage,  ^d 
noth^se;  n^t^fts^'dSuf  iivattadu^lhetoftiiM^  earrhdhf  Cfta 
marria^'contract  of  the  le^ateei'J  the  MsecC  Bntdenwould  cotaar 
leelly  to-ba  a  dii^  precede  on  tiie  in^rtaat  point  in  qnes- 
Umi.     :•  ►    ..  ••     ^    -      ;-.  ♦.  '  t 

*«  After  all,  I  doubt  much  wliether  the  true  state  of  the  )pfe* 
sent  question  wHl  be  found,  w^ien  duly  considered,  to  turn  upon 
any  ^flleuttyas  to  the' legacy's  having  actuaify  vested  m^t^e  pet* 
tfoilofMlssMadntosh.  FOrif  it  had  so  vested,  ber  right  in  it 
m^t  hiive  been  carried  offin  her  lilbtfane,  by  the  diligenee  of 
her  creditere,  just  as  readily  as  it  ooifld  have  been  conveyed  hv 
deed  to  her  votimtary  oMsifuee.  Now,  I  do  not  understand  this 
«6  be  maintained.  On  the  contrary,  such  an  aigument  would. 
be  incompatible  with  Ihe  dootrine,  that  even  the  assignees  tliem- 
aelvee  ftiU  here  to  take  in  the  oharanter  of  ismditiomtd  autkttiek. 
If  the  lega^oJnce  vested  in  Miss  Madntosh^  ail  conditional  in* 
iMlution  thust  from  that  monent  havo  Hown  oC  The  deed  of 
thft  testatrix,  and  the  destination  VtmMk  contained,  would  ia 
tfudh  lease  no  longer  have  been  operative*  Oh  the  oomtrary,  Sn^ 
dsed,itadet1ftaatien  would  4dready  liaVe  taken  efifeot,  and  b^* 
GMM  exhausted,  I7  the  vesting  in  the  primary  legatee^  I  d» 
mlt  imdarMand  the  Loird  Ordimiry  to  have  girten  any  counter 
niuMM  to  sa(!h  »vieir  of  the  case.  And  yet,  unless  there  wat 
VOMing  tb^tfais  eicttt,  it  ia  not  easy  to  see  how  there  can  haw 
bitett  vesting.  In  the  onHiiai-y '  srtise^  to  imy  ofibet  whatever 

^  I  oOndud^  therefbre,  lliat  then  was  no  proper  oeKm^r  in 
tlfe^rsonofMissMkdntoA;  and  if  there  was  nOvestbig,  ttiear 
I  equallv  oondnde  that  she  could  not  transmit  to  others -jfay 
oM&iiofioi^  ov  other  deed  of  ocmiM^aaos---w 
adrto  oonvty. 

^  Beydnd  this  there  is,  in  my  view  of  the  matter,  notiring  re- 
quisite for  the  decision  of  this  cause.  But  I  rather  tkhik  timt 
tiie  true  gist  of  the  question,  as  it  has  been  latteriy  pot,  does 
ni6t  life  iMre^  bst  hivolves  a  propo^on  of  a  difeent  kmd ;  and 
nooerdiAglJf V  e^  1  tbdentand,  the  chief  ground  of  argumctit  thai 
hflis  l&fhieneed  Ike  Lord  Ordinary  is,^not  that  M«  ^agr  vested 
in  BOw^Iacfaitosh,  or  thait  rfie  could,  as  a  consequence  nf  suofa 
VMtfaigydisooseore/beleyaeyas  a  property,  (though  but  oondi* 
ti<mally^} bf  Aer  otoar  but  that,  on  the  whole  matter,  tliereia 
flrvideucebf  thein«entlo6  of  thetestatrixto  oonfompoivlier  a^^otocr 
atfaodlbf  rf opfKHntmienIt  tyret  the  legaiSy,  wherebj^  *oa  the  Verr 
opposite  assumption,  tiafaitlVr  that  ahe  herself  had  not  attained^ 
aind  might  nev)er  attiim,  trighk  ih  her  own  persoUf'^-slie  was  vai 
to  be  entitled  ts  direct  wlio  should  take  in  her  stead,  sn|i|NWng 
that  she  Ailed,  ;>0adbii»  eondkiene^  arid  Vrhile  a«i  y«t  "Ae  k^fmof 
1^  propieriy  speaking,  v^tcd  in  no  one.  Now,  that  ^KstAk  a 
power  t^  appointment  ndght  have  been  givto  needs  not  1)e  dls^ 
P|uted.  But  I  read  the  deed  in  vain  to-And  evidence  of  its  hav- 
ing ocCtioffy  been  given.-   Andoertainly  such  n  power  of  modk 


fVing,  and  engrafting  on,  the  testator's  own  destination,  %  dn- 
llnation  at  the  will  of  another,  is  not  to  be  preeumed.  Tbe  ooly 
dreumstance,  indeed,  at  all  rdied  upon  to  this  eflbct  is  tbe  in- 
troduction  of  the  word  *  oMevpues*  But  I  cannot  hold  thtt  of. 
flctent.  Indeed,  so  to  construe  that  word  would,  in  my  opinkn, 
be  to  ovemile  all  prsctice  an4  authority.  Its  true  import  and 
operation  is  s^ven  by  Erekine,  and  confirmed  by  Hope  r.  Gnbam. 
And  as  to  the  observation,  that  such  a  construction  (bj  deprir- 
tng  tha  word  of  aU  efibct  beyond  what  would  at  any  rate  bdong 
to  the  grant,  eveq  were  it  not  employed,)  substantially  reduoes 
the  expression  toa  nnwia  umneaning  surplusage,  it  is  really  ooc 
mere  applicable  jn  the  case  of  the  deed  now  under  considentiat 
tiian  it  would  ha  in  that  oC  any  other  deed  whatsoever,  the  i&* 
m^iaatimi  of  tiie  word  '  assignees'  being  in  no  cam  necman  in 
ocdar  to  eonfir  tha  power  of  «asignment,  where  the  party  u  « 
ai^  nte  in  the  foil  i^t  of  the  sulgect.  I  know  of  no  case,  t^ 
cordwgly,  whore  th9  kitrpdaction  of  the  word  was  held  to  ooo* 
ifstJ^fapUi^.  or  ppwer  W^  ^P  ^"'^^^  attaches  naturally  to  n 
actual  pnferfy  in,  tho-  luU^^  Andy  as  regards  tbe  pmesl 
deed  more  especially,  there  certainly  are  not  tu?o  thin^  giren 
by  it  There  is  not  given,  for  example,  in  one  event,  (tk.  Mis 
Biacintosh't-SKrWoaaos  of  the,  conation,)  the  Ugaaf^  md  mu* 
otker,  (y\/t^>k»  predeeeaet  of  tbe  same  condition,)  ^faeabj^  tf 
tgppohiimejutt  aiiart  fknm  the  Jegaqy.  The  clause  of  beqoot  is 
to  tak^^e^ct  onre  andfor  aU,  as  regards  every  case  that  eooU 
happen*  And  what  il|  is  intended  by  it  then  to  give  is  AtUgaqi 
itHy,  and  tiia  logacy  onl  v.  Nor  b  there  any  provinoo  mide 
for  the  oa#ft  of  tbe  legacy  s  not  taking  effect  in  Ifiss  Minntwh 
aa  the  le«i|ee.  AU  that  is  done  ia  this :— If  she  succeed  to  tbe 
laga<7,.«to  kasin  thateventboth  the  legacy  and  the  n^iof 
asjigamwit.  Ifshedonotsosucoeed,  she  iainthat  ereDtDa- 
tbflr  to  baye  tho  legacy  nqr  tbe  power  of  directing  by  sttigs- 
mei^lfiOV  otherwise  who  ^aUe  shali  iiave  it." 

'^  If  I  oteld  go  4mr  tbu  imention  of  the  tMtatrix  alone,  I  voiU 
have  no  dlflknuty  in  ^Bsposing  of  thia  case,  for,  constdering  the 
tstaaefaflhdtianmndgratitndeuaedbyJher  towards  MIm  Ms^ 
hitosh,  itia^a|n<that  BfissPrfUirosevpished  the  bequest,^ it  took 
eflbct  at  all^ta  battle  nest  ample  in  her  iavoar;  andlsmpeN 
suad^iffcheliad  been  aaked  iwtetber  ahe  meant  MimMx- 
intotii  to  have  the  power  of  convening  it  finom  her  hrin  toi 
more  Utramtp^piiiyf  ahe  would  h%ve  said  yes ;  and  I  think  tbe 
bequest  of  the  residue  affords  proof  of  the  increasing  farow 
site  kad  for  her  Memli  tad  of  tho  benefit  she  widied  her  to  reip 
ftmnit.  But  wemustseeijfthisintNitiott  baa  been  properirgim 
etfbettoi  jyidifitbeiiecesaarytiiat  the  bequest  tiioiild fell 
Ifa  Miis  ItaHntotft  bgfoae  slie  can  assign  it,  I  am  aftaid  I  csa^ 
osCboUltiiatitevervast^ia'her,  aaskedid  not  surriTeHiB 
Bnchanan>  Bot  then  we  must  attend  to  the  terms  of  tbeb^ 
quest  ;4^  did  not  lapse  in  oonaeqnence  of  tiie  deetipatwn ' » 
kehrs,  exeentarsy«ad  assi^Deea.'  And  the  question  is  betve«s 
tbe  hdre  m  fMoWOat  of  Ifisa  Macintosh  and  her  trnsteet  or 
aHignses.  Ne^y  I  think  that  Miss  Primrose  might  have  ctrncri 
out  her  intention  of  tmaking  ais  ample  a  bequest  infovoor  of  ber 
ftiend-aanossiMp^i)y*coniiiiriug  upon  her  expr^sly  thepo«ff 


to^  assign  Wi  thilntosi;  evetf  altlKNighit  might  never  vest  in  ber, 
nQTyMgUt  never  taktr  dlbet^aft  all. '  I  see  nothing  to  prereet 
sush  m  oontttioB  bdbig  at^eotod  to  a  bequest  of  a  residae^-^ 
Mbs  Mapintcah  phdnly  thought  she  had  tiiis  power.  Batha 
vaiy  dlffiBNiit  wlien  the  bequest  is  exnressly  given  toberttd 
herbssfgnees?  Under  a  bequest  to  A,  hia  hein  and  ezscottn 
idthongh  A  does  not  survive,  and  it  never  vesta  in  hini,bise»- 
oalei4  wo«M  take  as  conditional  institatea,  of  oourre  jUddas  se- 
tking  tinmsgh  A«  Then,Sf  the  bequest  be  to  Kein,encat(i% 
ttti  aAigtoeea,  w9iy  shonH  not  the  assignee  take  also  as  a  oobA- 
tionaiinslitttta»4f  Akas  notohiatBian  sislgnnj?  HedoeiBd 
take  through  A^  but  hi  virina  of  the  testatdr'a  deadr  jvtii 
mooh  asthe  execntcre  do.  .Ia  this  latter  caaa the  lav^sali 
dutthcf  parties  wiio  are  to  taka*-thaae  who  are  the  next  d^ 
when  the  Isga^  opens,  and  not  those  who  were  ao  attbtdtf^ 
ofthelmfteB;  Inthech8eof!theasngnee,he  ia  poiatsd#it« 
named  l&'th^  togatee,  bat  stiU  takea  under  tile  deed  srAak*- 
tator^:}nttas  the  )execntok*8  do, — the  law  namingin  Iks  oasd* 
and  the  logateafaa  the  other.  Now,  m  the  prasnt  «mO^ 
Macintosh  has  specially  conveyndhar  inieresU  andyil  X<pW{ 
see  that  properly  the  assignee  takes  any  ti^ng  omb  ta«P 
Miss  Macintosh  than  her  executors  would  do ;  and|  tiMiftA  ^ 
do  not  see  the  necessity  of  the  bequest  vesting  to  amUs  iff 
mm  oat  tbe  intention  of  the  testatrix,  that  membfatM^i^ 
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If  it  rested  there  was  no  oceaaion  for  inserting  the  term  assig- 
nees :  It  can  be  onl^  necessary  where  it  does  not  vest. 

^  At  the  same  time,  I  see  the  difficulty  which  attends  this 
Ticw,  ^m  the  cases  of  Burden  and  Hope ;  especially  if  we  are 
to  hold  whiU  Erskine  says  about  a  conveyance  to  heirs,  execa- 
turs,  and  assignees,  to  be  correct,  that  the  addition  of  assignees 
are  mere  words  of  style,  inferring  the  completeness  of  the  grant 
rather  than  a  substantive  authority  to  assigb.  But  I  hesitate 
to  hold  this  in  the  case  of  a  special  conveyabc^  of  a  sum  of 
money,  and  in  the  present  state  of  our  lanT.  ^  I  think  the  term 
assignees,  in  such  a  deed  as  this,  has  a  more  ^[ipreiprlate  mean- 
ing than  when  first  used  in  a  bond  fbr  borr6w«d  money..  BnL 
be  this  as  it  may,  if  the  case  of  Bmrden  import^  what  Lord 
Olenlee  conceived,  and  if  Lord  President  dampb^'#  opinkm  in 
the  case  of  Hope  be  correctly  applicable  to*  the  present  ctoe^^^ 
for  there  the  legatee  did  not  survive  tlie  tetfCaibr',  and  the  asri^ 
nation  therefore  was  not  specially  of  the  legacv  as  it  is  bere,-^' 
then  I  must  be  compelled  to  hold  that,  air  the  bequest  did  not 
rest  m  Miss  Macintosh,  she  could  mi  assign  it." 

Lord  Bchertson :  .  •      . 

"  I  have  very  anxiously  recbnsiderJB^  Ihi9  (MMb^  hdA  lilthongh, 
from  the  great  weight  of  authority  against  me,  I  osumoi  feel  the 
smallest  confidence  in  the  opinion  which  i  havd  veutured  to  e»* 
press,  I  am  unable  to  come  to  any  condusiondillerent  JBrom  that 
to  which  my  interlocutor  gave  effect.  It  is  admitted  on  all 
hands  that  the  question  is  one  of  intention^  and  of  coiirse  It  i4 
essential  to  look  minutely  to  the  expressions  used  by  ^m  testa- 
trix, more  especially  in  the  bequest  immediivtely  in  quesftion^ 
and  although  attentively,  yet  subordmately,  to  Hie  dednons 
which  hare  regoUted  similar  cases.  Two  are  referred  to  as  de-* 
eisire  of  the  present  case,  one  of  Burden  v.  Smith,  in  the  House 
of  Lords  in  1738,  and  one  in  this  Court,  Hope  t>.  Graham^  In 
1807.  But  while  I  feel  the  force  of  these  decisions, .  I  do  not 
think  them  conclusive ;  and  superseding  consideration  of  them 
in  the  mean  time,  I  shall  deal,  in  the  first  place,  with  the  matter 
as  an  open  question.  It  is  of  the  utmost  smportaooe  to  analysis 
distinctly  the  settlement  of  Miss  Primrose,  attending  spemaUy 
to  the  terms  of  the  conveyance  of  the  residue  inquestioi^  which 
is  merely  a  moveable  right,  and  as  to  which  the  cen^tition  is 
between  the  assignees  or  executors  nonuntte  of  Miss  Mary 
Macintosh,  a  beneficiary  under  the  setttemeqt.  and  her  next  i$ 
kin  only,  and  not  with  any  party  other#iae  oaviag  riglit  fmni 
the  testatrix.  ' 

*'  Miss  Primrose  first,  in  1803,  conveyed  her  whole  property  to 
trostees,  whom  she  nominated  her  execiitor%  fi>r  th6  |Mirpese«f 
giving  effect  to  a  settlement  executed  of  th^  same  date,  or  toady 
other  she  might  execute.  In  1812  she  levoked  this  deed,  and 
made  a  new  deed  of  settlement,  Uty  ibr  payment  of  debts ;  $4 
of  certain  annuities,  including  one  of  X60  to  bef  niece,  Susan 
Bochuiao ;  dc£^,  when  the  annuities  ceased,  and  a  fund  ooul4 
be  appropiiatea  for  the  purpose,  then  fbr  certain  legacies  toMrs 
Cumimghame  in  liflorent,  and  her  children  nomnaUm  in  fee ;  to 
Mrs  Congaltoa  in  liferent,  and  her  children  and  g6mdcluldren 
in  fee,  in  such  proportions  as  Mrs  Congalton,  or  fiiiling  her, 
Kary  Macintosh,  should  dkect ;  and  then  to  various  other  hidir 
ridoals,  including  £1000  to  the  said  Maiy  MsKxntosh  personally; 
4%,  a  sum  of  £1500  to  the  said  Susan  Buchanan,  'her  heirs,, 
execntors,  or  assignees,'  on  pa3rment  of  which  smn  •  tfhe  annui^ 
to  her  was  to  cease ;  5/%,  certain  postpopedamitBties  and  hsi^ 
cies;  &ui/y,  the  residue  was  disposed  of  by  a  dkeotion'  to  4iie 
trostees 'to  make  payment  of  the  yearly  interest  or  produce 
thereof  to  the  said  Susan  Buchanan  during  all  tb6  dhys  of  her 
life ;  and  in  case  she  shall  marrv  and  have  a  child  or  children, 
my  said  trustees  are  hereby  directed  to  make  payment  of  the 
reversion  itself;  after  the  decease  of  the  said  Susan  Buohanai^ 
to  such  child  or  children,  and  to  the  issne/of  such  of  them  as 
may  be  dead,  such  issue  succeeding  to  the  share  which  would 
have  belonged  to  their  parents  if  in  life:'  But  in  the  event  that 
there  shall  be  no  child  or  children  of  the  body  of  the  sa^  Susan 
Buchanan,  or  their  issue,  existing  at  her  decease,  then  and  in 
that  case  tlie  said  reversion  shidl  be  divided  into  fiw£  equal 
parts,  and  shall  be  paid  as  follows :  to  wit,  tssab  fourth  to  the 
cliild  or  children  of  the  said  General  George  CmininghaiTie,  or 
their  issue,'  and  the  other  three-fourths,  in  like  manner,  to  the 
children  of  parties  named,  and  their  issue. 

''  It  Is  most  important  to  observe,  that  there  is  in  this  disposal 
of  the  residue  no  mention  of  the  assignus  either  of  Susan  Bu^ 
chanau,  or  of  any  of  the  other  parties  named  after  her.  In 
December  1812,  there  is  a  codicil  expressing  strongly  gratitude 


to  Miss  Madntoeh,  discharging  any  daim  which  the  testatrix 
might  have  against  her,  and  dedaring  her  legacy  of  £1000  fbw, 

"Finally,  in  1817,  there  is  the  important  deed  of  alteration, 
expressive  in  still  stronger  terms>  of  the  gratitude  and  attach- 
ment of  tlie  testatrix  to  MIm  Macintosh,  revoking  the  trust- 
deed  in  so  fa^  as  regards  moveable  property,  and  conveying  the 
whole  'to  the  said  Mary  Macintosh^  her  heirs,  executors,  or 
aaigneef,*  and  nominating  her  to  bo  executrtx.  Next  foUowa  • 
revocation  of  certain  legacies,  and  a  new  bequest  in  favour  ci 
Miss  Jane  Cunninghame  *  in  liferent,  and  so  long  as  she  shaU 
continue  unmarried,  and  to  her  sister  and  nephew  after  n4med 
iarfiee^of  thesumof  £600;  and,  .upcm  the  marriage  or  deoe«9e 
of  the  said  Jane  Cunninghame,  I  appoint  the  said  sum  of  £600  to 
be  divided  as  folbws,  via.,  £300  thereof  to  the  baid  Jane  Cmi- 
ningfaaine,  ahd  her  beird,,executorSf  cfr  asafynees  ;  the  sum  of  £909 
to  Mrs  Charlotte  Cunning^nnie,  and  her  heirs,  executors,  or  as- 
s^inesa  p  and  the  remaining  sum  of  £100  to  Stair  Soott,  and 
bis  beirs^  executors,  or  assignees.'  Here  again,  in  certain  cases^ 
assignees  are  specially  named,  while  in  others  they  are  omittei), 
and  this  apparently  expreposUo  and  not  by  any  mistake.  The 
Ihst  clause^  on  whieh  the  present  question  turns,  is  thus  ex- 
pressed :-«*  I  hereby  revoke  and  recal  the  direction  and  ap- 
pointment made  by  me  in  the  said  deed  of  settlement  witb 
regard  to  the  disposiU  of  the  residue  and  reversion  of  my  estate  fill- 
ing under  my  said  trdst-disposition^  and  the  prices  and  produce 
^ered^  in  the  event  that  there  shall  be  no  child  or  children  oC 
the  body  of  Miss  Susan  Buchanan,  my  niece,  daughter  of  the  d&* 
ceased  Doctor  John  Bochahan^  physician  in  Ix)ndon,  and  qi> 
issue  of  such  child  or  children^  existing  at  the  time  of  tJte  de« 
oeiLse  of  the  said  Susan  Buchanim,  and  I  herel^  direct  and  Kfh 
point  mv  sai4  trustee,  sod  the  trustee  or  trustees  who  may  b^ 
assumed  by  him,  in  the  event  aforesaid,  to  pay  over,  dispone  or 
convey,  the  said  residue  and  reversion  to  the  sidd  Mary  J^jlacil^ 
tosh,  her  heirs,  exeeutors,  or  aaaignees: 

*«  Taking  this  settlement  as  a  whole-^which  I  think  we  an 
bound  to  do— in  order  to  find  the  true  construction  of  the  con- 
ohiding  clause,  now  alone  in  question,  and  which  is  in  no  way 
severed  from  the  rest  of  the  settlement,  it  appears  to  me  that 
Miss  Frimrose  intended  that  Mary  Macintosh  should  have  the 
^wer  of  nominating  assignees  or  persons  to  succeed  to  her 
eventual  and  conditional  right  to  be  fixed  at  bar  own  pleasure, 
and  did  not  intend  that  the  heirs  or  next  of  kin  of  the  said  Marjr 
Miteihtoeh  diould  take  to  th6  prejudice  of  such  assignees  or 
persons  nominaited.  Had  the  word  assignees  beeii  followed  up 
bjrsetaae  suoh  terms  as  thete,  *  sod  that/by  assign^ktiop  pr  deed 
a£  nomination  during  the  liletime  of  the  said  Susan  Budianan, 
or  as.  soon  after  my  death  ^  tii^said  Mary  Macintosh  may 
think  proper,'  I  presume  there  can  be  no  question  this  wpuA 
have  been  effectual.  Miss  Primrose  had  power  so  to  decla^r^ 
and  no  technical  difficulty  as  to  vesting  would  hitve  vacated  a 
bequest  so  expressed.  But  I  think  this  is  the  true  meaniqg 
and  import  of  the  clause  when  the  convevance  is  made,  as  it  has 
been  done  here,  to  assignees.  It  must  either  mean  th^  or  the 
wosd  assignees  must  be  hekl  to  be  mere  surplusage  to  be  struck 
Qotof  the  deed  altogether ;  or  it  must  mean  a  power  to  assijgn 
after  the  condition  shall  be  purified,  which  in  truth  and  realitjr 
ifl.to  give  it  no  meaning  or  effect,  for  in  that  event  the  bequest 
became  to  all  intents  and  purposes  at  the  disposal  ofikpuy 
Macintosh,  and  of  course  assignable  at  her  pleasure. 

'^  Mary  Macintosh  is  unquc^tlomibly  Ui«  permmi  prtiUlpct^  the 
sole  executrix ;  and  the  gmtlLudc  of  tlic  tt^^ tutrix  is  moat  (iinpLy 
expressed  to  her  in  the  lIlvJ  as  Lho  iuiluetivij  csiu^e  oiT  tlie  whoJe 
arrangement  in  her  faf  uur.  It,  b  truu  tlla^  J^Ibs  BachaTinn  has 
a  lifierent  of  the  residw  uf  tho  hiiritage,  and  htrr  children,  bbaald 
she  any  have^  or  their  issuo  if  ^xlstini;  at  ^ya  time  of  her  death, 
bol in thatevent onlyt  lire  %&  h^vn  tbu  fc!C\  It  i«  not  destinod 
fo-  the  heirs  of  toch  'dnliln^it  or  to  tli^ir  M^igru^^  ;  mXxiX^  in  the 
sfcme  ^use,  ai^d  in  direct  coutrajjt  Uithat  dcatiiiatioi^tliiie^ii- 
tiM  J^ht  of  Mary  MaciDtunh  l«  ^isunveyeil  to  horitiJ^  liur  Uuifa, 
exeoutiors  or  assighees.  The  test^itrLx  died,  Siissu  Buclmnan 
and  Maiy  Macintosh  btmi;  botli  alive.  Why  should  thu  letter 
not  ha^re  had  the  power  uf  a^a^Tiauon  of  h^r  riglit  under  thb 
CbBwyaoCe, '  Although  cutuJiibnal^  or  how  coul^t  thu  Ufslatrix 
hafe  raeaot^  while  expri^sly  calld;]^  b«r  rcprtsenUtiv^M,  tu  »us^ 
^ead  '0»  exercise  of  the  [Hjwer  so  ctmferred  amH  it  waa  en- 
tirely useless,  by  the  aliN.rluU'  iind  uncrjndilioEial  right  emerg* 
ing?  The  settlement  mnst  itufcly  be  (.x>rutruLHl  a»  j\i  the  death 
of  the  testatrix ;  and  whib  I  fully  admit  thcit  it  ciinuut  be  uuti* 
strucd  iu  one  wiuror  in  tmothur,  t^  tiiL^n?  appK-'Jirodl^  be  a  choiioe 
or  no  ehanoe  of  children  of  byuaaa  Uuuluuiad.  (a^»t¥^l  i> 
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think,  entirely  dehors  the  win  and  incompetent,)  it  very  humbly 
appears  to  me  that  the  testatrix  did  in  substance  that  which  she 
was  entitled  to  do  by  express  terms,  without  risk  of  nullity, 
namely,  so  far  fiftvour  Mary  Macintosh,  the  person  first  called  to 
the  residue  of  the  moveables,  and  beyond  whom  there  was  no 
one  called  to  the  residue  of  the  heritage,  as  to  make  a  destina- 
tion to  her  heirs  or  assignees,  thereby  conferring  on  her  a  use- 
ful and  practical  power  of  naming  assignees  whenever  the  tes- 
tatrix died,  subject  no  doubt  to  the  conditions  of  the  will, 
namely,  Susan  Buchanan's  liferent,  and  the  chance  of  existing 
children  or  grandchildren  of  hers  excluding  these  assignees.  I 
cannot  apply  to  the  use  of  the  term  assignees  a  mere  empty 
and  unmeaning  sound,  or  ascribe  it  to  mistake,  or  liken  its  em- 
ployment in  this  deed  of  settlement,  so  specially  framed,  and 
drawing  a  distinction  between  conveyances  to  parties  and  their 
children,  or  the  issue  of  these  children,  and  to  heirs  and  assig- 
nees, to  whW  is  said  to  have  been  its  origin  in  the  case  of  bonds. 
It  seems  to  me  more  legitimate  and  more  conformable  to  the  mean- 
ing of  the  testatrix,  on  the  grounds  I  have  stated,  to  hold  it  avail- 
able in  the  very  case  which  has  occurred,  namely,  the  preference 
of  Mary  Macintosh's  assignees  to  her  next  of  kin.  I  do  not  un- 
derstand how  these  next  of  kin,  called  under  the  word  heirs, 
can  maintain  that  they  claim  through  Miss  Primrose,  the  tes  • 
tatrix,  to  the  exclusion  of  the  assignees  called  along  with  them, 
and  obviously  so  called  to  enable  Mary  Macintosh  to  exclude 
bet  next  of  kin  if  she  thought  proper. 

"  The  great  difficulty  in  the  case,  however,  arises  from  the 
rule  as  to  vesting,  and  which  is  stated  to  be,  that  until  the  con- 
dition in  any  legacy  is  purified,  there  is  nothing  in  the  person 
of  the  legatee  capable  of  assignation.  Now,  without  denying 
the  length  to  which  this  doctrine  has  been  carried,  I  do  not 
understand  the  rule  to  be  so  stringent  that  a  testator  cannot 
declare  his  will  to  be,  that  the  conditional  legatee  shall  have 
the  power  to  assign  or  nominate  his  successor  before  the  condi- 
tion is  purified.  Silch  an  intention,  if  clearly  expressed,  would 
be  given  effect  to.  The  rule,  therefore,  has  no  resemblance  to 
such  a  technical  difflciilty  as  might  arise  in  the  disposal  of  heri- 
tage by  the  use  of  the  word  bequeath  in  place  of  rf/spone,  where 
the  clear  intention  of  the  testator  could  not  be  carried  out,  con- 
bistently  with  the  principles  established  in  the  law  of  heritable 
succession.  But  if  the  words  used  in  the  conveyance  of  a 
moveable  right — although  not  so  precise  as  if  the  deed  had 
borne  with  power  to  assign  during  the  subsistence  of  the  condi- 
tion— ^truly  import  that  this  was  the  meaning  of  the  testatrix, 
and  no  verba  solemnia  be  requisite,  and  if  intention  be  the  regu- 
lating principle  in  all  such  cases,  and  this  is  satisfactorilv 
gathered  fh)m  the  deed  taken  as  a  whole,  I  humbly  think  such 
intention  so  expressed  must  be  supported.  Every  case  of  this 
kind  roust  be  determined  on  a  view  of  its  own  specialties,  and  if 
the  intention  be  clear,  then  I  humbly  conceive  the  difficulty  of 
determination  is  removed.  Such  I  understand  to  be  the  prin- 
ciple fixed  by  the  more  recent  decisions,  and  I  may  specially  re- 
fer, on  this  head,  to  what  is  so  forcibly  stated  by  the  Lord 
Justice -General  in  the  case  of  Provan  v.  Provan,  14  th  Jan. 
1840,  Dunlop,  vol.  ii.  p.  298, — *  Every  case  ot  this  kind  must  de- 
pend on  the  special  phraseology  of  the  deed.  We  must  look  at 
it  as  a  whole,  and  consider  its  provisions,  in  order  to  ascertain 
the  win  of  the  testator.  This  is  the  only  rule  of  law  a  Court 
can  follow  in  such  questions.  I  have  difficulty  in  thinking  that 
there  is  a  principle  established  by  any  decision  or  scries  of  de- 
cisions on  the  subject.  We  are  bound  to  give  effect  to  the  will 
of  the  testator,  whatever  it  is.' 

"It  remains  to  consider  the  case  of  Burden  v.  Smith,  20th 
June  1738,  reported  b^  Lord  Elchies,  voce  Mutual  Contract, 
No.  7,  and  also  noticed  m  his  notes,  page  301 ;  and  in  the  House 
of  Lords,  under  date  27th  April  1738,  Craigie  and  Stuart's  Re- 
ports, p.  214.  In  that  case,  the  circumstances  to  be  attended  to 
were  these : — Ist^  By  the  marriage-contract  between  John  Bur- 
den and  Margaret  Fullarton,  dated  in  1709,  the  sum  of  7000 
tnerks  was  provided  to  the  husband  and  his  wife,  and  the  sur- 
vivor in  liferent,  and  to  the  children  of  the  marriage  in  fee ;  the 
bonquest  in  fee  to  the  children,  and  One-half  of  it  in  liferent  to 
the  wife ;  and  in  ease  of  no  children  surviving  the  husband,  or 
In  case  of  their  dying  before  m^rity  or  marriage,  the  fee  of  the 
equal  half,  both  of  the  7000  merks  imd  of  the  conquest,  and  the 
liferent  of  the  whole  of  the  latter,  was  provided  to  the  wife. 
2e/?y,  On  23d  Ma^  1722,  John  Burden  conveyed  his  whole  pro- 
perty, real  and  personal,  in  &vour  of  his  son  Charles,  whom 
failing,  his  daughter  Clementina,  subject  to  the  provisions  in 
the  marria^-contract : — *  And  in  the  event  of  their  decease  be- 


fore marriage  or  majority,  he  binds  himself  to  pay  to  Ids  t^ 
if  she  should  happen  to  survive  them,  the  sum  of  6000  mcrb.' 
Thirdlu,  On  the  following  day  John  Burden  executed  anoiber 
deed,  by  which,  as  stated  in  the  report  of  the  House  of  Lnik. 
*  in  the  event  of  the  death  of  iiis  two  children  b^ore  m&jc^or 
marriage,  he  binds  himself  bis  heirs,  &c,  &C.,  to  pay  to  thepc- 
sons  after  named,  their  heirs,  executors  and  assignee?,  ccitiin 
sums  of  money,  among  which  there  is  the  sum  df  8000  omb 
provided  to  his  wife,  over  and  above  what  she  was  cutitlcd  tobt 
her  marriage-contract,  and  by  the  deed  executed  by  him  on  the 
preceding  day.*  John  Burden  and  his  son  having  died,  Clooes- 
tina  suc^eded  to  the  property,  and  Margaret  FuUarton  biTE? 
intermarried  with  David  Smith,  she  granted  a  genend  di^ 
tion  in  his  favour,  conveying  all  debts,  sums  of  money,  ic.  k, 
that  were  then  due,  or  should  be  owing  to  her  at  the  time  of  te 
death.    She  also  nonunated  him  her  executor. 

"  She  having  predeceased'  her  daughter  Clementina, » coo- 
petition  arose  between  Jean  Burden,  sister  to  the  testator,  coo- 
firmed  executrix  to  Charles  and  Clementina,  and  also  as  \am; 
obtained  a  conveyance  from  the  heir-at-law  of  Mrs  Smith,  qb 
the  one  hand,  and  Smith  the  husband  on  the  other.  In  Eld&es' 
report  no  notice  is  taken  of  the  conveyance  under  tbe  deed  d 
the  24th  May  1722  having  been  granted  to  assigneesy  indo- 
deed  that  word  is  not  mentioned  either  in  his  report  or  i»^ 
A  variety  of  questions  arose,  two  of  which  only  bear  upoo  tk 
present  case.  The  first  regaixied  the  provisions  in  the  mania^ 
contract,  and  the  Court  of  Session  found  that  Margaret  Follir- 
ton  was  a  creditor  for  the  provisions  in  that  contract  Ttey 
also  found,  by  a  separate  interlocutor,  that,  by  the  general  (fa- 
position  to  David  Smith,  *  he  had  right  to  all  d^^  compe- 
bending  conditional  debts,  whereof  tli»  condition  had  not  tk& 
existed,  as  well  as  any  others,  and  found  that  the  8000  merh 
contained  in  the  conditional  obligation  of  the  24th  May,  doth  b^ 
long  to  David  Smith,  her  assignee,  although  she  died  before  tb 
condition  did  exist  or  was  purified. 

"  In  the  House  of  Lords,  it  is  said  in  the  report  to  hare  bea 
contended — l*t,  With  respect  to  the  marriage-contract  feu 
Mai^aret  Fullarton,  being  only  an  heir-substitute,  could  not  ca- 
vey  her  right  under  that  contract;  and  that,  even  ifsbehd 
this  power,  she  had  not  exercised  it  habili  moih,  as  her  ptsai 
disposition  only  conveyed  debts:  2dfy,  That  the  fiitber  hadn 
right  to  burden  the  estate  with  the  8000  raerks;  or,  ifbefaii 
this  power,  the  l^aecy  being  conditionai,  and  Bfrs  Smith  luTai 
died  before  the  contingency  happened,  it  most  be  coniideRd  t 
a  lapsed  legiicy.  It  also  appears  that  the  assignatioQ  of  ^ 
8000  merks  was  objected  to  as  inhabUt,  The  House  of  Lor& 
while  afllrming  the  jt^gment  in  so  &r  as  regarded  the  proTiskii 
in  the  marriage 'Contract,  which  were  hdd  to  fbnn  proper  d^ 
and  to  be  covered  by  the  assfgnation,  reversed  the  judgmeits 
so  far  as  regarded  the  8D00  merks.  But  fhwn  the  report  ii  a 
not  possible  to  say  whether  this  was  on  the  ground  of  the  b- 
suffibiency  of  the  assignation,  or  on  the  terms  cf  the  mitral  t»- 
quest,  or  the  power  of  the  husband  to  make  it ;  and  from  tbe 
notes  of  Lord  ElcMes,  as  well  fts  the  session  papers,  I  Mi^ 
gather  that  the  question  chiefly  agitated  in  this  Court  vas  tbf 
sufficiency  of  the  assignation  to  cover  tlie  bequest,  and  oot  thf 
power  of  Margaret  Fullarton  to  grant  that  assignation.  I  ants 
more  strengthened  in  this  view  by  the  consideration  that  ist^ 
subsequent  case  of  Graham  v.  Hope,  to  be  immediately  notasi 
this  case  of  Burden  does  not  appear  to  have  been  refmed  ro  v 
settling  any  general  question  touching  the  import  and  M 
efi^t  of  a  conveyance  to  assignees,  and  indeed  is  not  n)ent£»^ 
at  all.  I,  therefore,  think  that  tire  present  case  is  not  decidfi  H 
that  of  Burden,  which  was,  1^^  not  a  competition  like  tbc  pr- 
sent,  between  the  next  of  kin  and  assignee  of  tlic  ctmditkTU-' 
legatee,  but  with  the  representative  of  the  testator;  2«^,vji 
an  involved  question  upon  settlements  of  a  diflbrent  tenor  fia?- 
those  here  in  question ;  8<//^,  was  apparently,  to  a  great  crtecJ 
at  least,  a  question  on  the  terra§  of  tne  as^rnation,  aood  co  tie 
powers  of  the  husband  to  burden  the  estate  with  ihc  additiia: 
provision  to  his  wife ;  and  lasth,  b^use  I  conceive  all  »* 
cases' must  be  detemfiinedon  theur  own  speciahiea.  Tbegroo^ 
upon  which  I  think  the  assignees- sliould  here  be  jK&nti^ 
have  alreadr  endeavour^  to  explain. ' 

^  I  have  looked  into*  the  appeal  cases  in  the  case  of  Barfor 
Smith,  and  I  find  thatjiv&  reasons  of  ^ypeal  arc  stated,  vftis^ 
maybe  thus  abridged  :--l«f.  Had  John  Burden  laid  oat  t^ 
7000  merks  and  the  conquest,  as  provided  for  mderihtc^ 
tract  of  marriage,  Margaret  Fullarton,  beti^  oaty  m  «9(^ 
heir,  could  not  convey  such  expectancy  to  'her  h—tari  *" 
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The  general  disposition  granted  by  her  to  her  husband,  which 
only  conveyed  what  was  then  due,  or  to  be  due  at  her  deatli, 
ccmid  not  give  right  to  the  contingent  fee ;  nor  could  the  deed 
of  nomination  of  executor  do  so,  because  the  fee  never  belonged 
to  her,  but  first  vested  in  her  heirs  after  her  decease.  3<A  The 
one-half  of  the  7000  merks  and  the  conquest,  settled  upon  the 
issue  by  the  contract  of  marriage,  vested  in  them,  and  the  father 
had  no  power  to  charge  the  estate  with  the  8000  merks  to  the 
mother.  4«A,  If  he  could  have  charged  the  estate,  in  the  event 
of  their  death  before  marriage  or  majority,  being  the  contin- 
gency on  which  the  provision  was  made  in  favour  of  the  wife,  yot 
she  having  died  before  the  contingency  happened,  it  was  a  lapsed 
legacy.  5M,  Even  if  the  half  of  the  7000  merks  and  the  8000 
merks  had  been  assignable  and  assigned,  or  could  be  claimed  by 
Smith  as  executor,  yet  the  children  had  right  to  fegitim,  which  the 
father  had  no  power  to  diminish.  In  tMs  complicated  state  of 
the  pleadings,  and  in  a  case  so  difibrent  in  all  its  circumstances 
fhmi  the  present,  it  does  not  appear  to  mo  that — ^if  I  have  come  to 
aright  conclusion  as  to  the  intention  of  the  testatrix  Miss  Prim- 
rose—there is  any  general  rule  of  law  fixed  by  this  judgment  of 
the  House  of  Lords  to  prevent  eSSsct  from  being  given  to  that 
intention. 

"  I  confess  that  I  feel  much  less  difficulty  with  regard  to  the 
case  of  Graham  v.  Hope,  because  there  the  legatee,  Henir  Hope, 
predeceased  his  father  the  testator ;  and  until  the  death  of  the 
testator  nothing  can  be  effectually  conveyed  by  a  mortis  causa 
deed,  so  as  to  prive  the  beneficiary  a  power  of  assignation ;  for 
the  efficacy  of  the  instrument  depends  entirely  on  the  unaltered 
and  last  will  of  the  granter,  and  does  not  take  effect  to  any  pur- 
pose whatever  during  his  life.  On  these  grounds,  and  on  tlie 
proonds  stated  in  the  note  subjoined  to  the  interiocutor — al- 
thon^  with  the  greatest  possible  doubt  and  deference— I  feel 
myself  constrained  to  adhere  to  the  judgment  I  have  pro- 
nounced.** 

At  advislDg, 

Lord  Justice- General — ^Though  strongly  impressed  with  the 
view  that  is  brought  forward  so  forcibly  by  the  Lord  Ordinary 
as  to  Miss  Macintosh  having  been  the  pet  sona  predHecta  among 
the  various  persons  provided  for  in  Miss  Primrose's  settlements, 
and  admitting  that  the  question  which  has  been  raised  between 
her  assi<niccs  and  her  next  of  kin  and  legal  executors,  is  one 
attended  with  difficulty,  I  have  come  to  the  same  conclusion 
with  the  majority  of  the  consulted  Judges,  that  the  interlocutor 
should  be  altered,  and  the  next  of  kin  of  Miss  Macintosh,  and 
not  her  trustees,  should  be  preferred  in  this  competition.  There 
is  a  manifest  distinction  observed  in  Miss  Primrose's  deed 
between  the  disposal  of  her  personal  estate, — ^in  regard  to  which 
she  conveyed  tlie  whole  to  Miss  Macintosh,  and  also  appointed 
her  **  to  lie  ray  executor  and  universal  intromitter  with  my  said 
moveablAestate  and  efftets," — ^and  the  residue  of  her  estate  re- 
maining m  the  hands  of  her  trustees,  and  which  had  been'  pro- 
duced by  the  sale  of  her  heritable  property  and  the  surplus  of 
her  personal  funds.  The  first  being  conferred  on  Miss  Macin- 
tosh in  clear  and  unambiguous  terms,  while  the  latter  is  to  be 
held  by  the  trustees  for  paving  the  liferent  to  Miss  Buchanan, 
the  testatrix's  niece ;  and  it  is  only  after  her  death,  without  leav- 
ing any  child  or  children,  or  issue  of  such  child  or  children, 
that  Miss  Primrose's  trustees  are  directed  and  appointed  "  to 
pay  over,  dispone  or  convey,  the  said  residue  and  reversion  to 
the  said  Mary  Macintosh,  her  heirs,  executors  or  assignees" 

This  is  a  very  special  provision,  and  is  very  different  from  that 
with  regard  to  the  testatrix's  personal  estate.  The  duty  of  the 
trustees  continue  down  till  Miss  Buchanan's  death  without 
issue,  when,  and  when  only  they  are  to  convey  and  pay  over 
the  residue  or  reversion  to  Miss  Macintosh,  her  heirs,  executors 
or  assignees,  though  she  survived  the  testatrix.  She  could  make 
00  demand  on  the  trustees  during  the  life  of  Miss  Buchanan, 
and  as  she  died  before  Miss  Buchanan,  the  period  had  never 
arrived  when  alone  the  trustees  were  entitled  to  act.  She 
(Miss  Macintosh)  had  only  a  spes  successiottis  when  she  assigned 
by  her  deed  in  favour  of  her  trustees,  and  in  fact  no  vested  in- 
terest was  then  held  by  her. 

I  concur,  therefore  in  holdii^  that  the  ad|jection  of  the  words 
"or  assignees,"  in  the  settlement  of  Miss  Primrose,  are  to  be 
viewed  as  mere  words  of  usual  style,  and  can't  be  held  as  of 
the  same  force  as  if  Miss  Prinurose,  after  making  the  provision 
as  to  the  liferent  in  fkvour  of  her  niece,  had  expressly  destined 
the  fee  of  the  residue  to  Miss  Macintosh,  with  power  to  her 
to  atslgn  her  right  to  it  at  any  time,  by  any  deed  under  her 


hand.  In  feet,  as  observed  by  the  Lord  Justice-Clerk,  it  is 
only  a  conditional  legacy  that  is  conferred  on  Miss  Macintosh 
by  this  part  of  the  deed,  and  so  being,  it  did  not  vest  so  as  to 
be  capable  of  being  assigned.  I  am  deposed,  therefore,  to  con- 
cur in  this  and  the  other  opinions  to  the  same  effect,  in  giving 
effect  to  the  decisions  founded  upon  in  regard  to  this  point. 

Lord  Mackenzie, — ^The  present  case  is  not  wiUiont  difficulty. 
I  am  not  sure  that  there  has  been  any  case  in  point ;  and  I 
think  the  opinion  of  Lord  Ivory  shews  that  no  reUance  can  be 

f  laced  on  the  decisions  affecting  this  point.  At  Uie  same  time, 
rather  thuik  that,  if  the  opinion  of  the  Court  of  Session,  or  of 
the  House  of  Lords,  had  been  adverse  to  the  doctrine  of  the 
claimants,  it  would  somewhere  have  appeared,  which,  I  think, 
it  never  docs  anywhere  in  any  of  the  cases  which  have  been 
cited.  Then  it  is  clear  that  there  was  no  vesting  in  Miss  Mac- 
intosh. In  truth,  that  was  given  up  in  argument,  and  is  not 
supported  by  any  of  the  opinions  of  the  consulted  Judges.  But 
why,  it  is  asked,  should  the  residue  of  Miss  Primrose  not  go  to 
Miss  Macintosh's  assignees  as  well  as  her  heirs,  on  the  footing  that 
the  assignees  were  conditional  institutes  ?  The  words,  to  pay  over 
to  "  Mary  Macintosh,  her  heirs,  executors  or  assignees,"  must 
be  read,  to  ^  Mary  Macintosh,  whom  failing  (t.  e.,  at  any  time) 
to  her  heirs  or  executors."  Must  not  these  words  f^ply  also 
to  her  assignees — ^must  it  not  be  read,  whom  felling  at  anytime 
to  her  heirs,  executors  or  assignees  ?  But  £  rather  think  the 
answer  must  be,  that  the  words  whom  felling  cannot  be  held  as 
the  whom  failing  prefixed  to  **  assignees."  For  those  are  not 
on  failure  of  the  first  institute,  but  in  place  of  the  first,  by  his 
or  her  deed  of  conveyance, — for  sudi  is  assignation.  Assignees 
cannot,  therefore,  bo  regarded  as  heirs  or  executors  are  regarded. 
Heirs  or  executors  is  a  description  of  certain  persons  who  shall 
by  law  bear  a  certain  relation  to  the  first  institute.  These  may 
easily  and  naturally  be  called  as  conditional  institutes— as  des- 
tinees — a  branch  of  the  desUnation.  But  assignees  are  no  pe^r- 
sons  at  all  till  an  assignation  is  made,  audit  cannot  be  made  till 
the  right  vests.  If  the  words  were,  or  nominees^  it  would  be  dif- 
ferent. These,  as  destinees,  may  I  suppose  be  named  by  any- 
body, vested  or  not,  to  succeed  to  any  right  of  the  testator,  having 
full  power  of  disposal  of  the  subject)  who  choose  expressly  to 
say  so.  They  may  be  nominees  of  the  first  institute  not  vested, 
or  nominees  of  the  Sheriff  of  the  county  for  the  time,  or  of  any- 
body. But,  ( 1 .)  It  seems  not  clear  that  such  mere  nominees  would 
be  preferable  to  the  heirs  or  executors,  or  whether  the  words 
would  not  be  read  '*  her"  heirs  or  executors,  whom  failing  her 
nominees:  (2.)  Miss  Primrose  has  not  said  ^  nominees,"  but  has 
said  assignees  ;  and  no  competent  assignation  has  been  made, 
or  could  be  niade,  the  right  not  having  vested.  It  is  asked 
what  the  word  assignees  means.  1  read  the  words  in  this  way, — 
**  to  pay  Miss  Macintosh,  whom  failing — ^whether  before  or  after 
vesting — to  her  heirs  or  executors ;  or,  if  she  shall  be  able  to  as- 
sign, t.  e.,  shall  be  vested,  and  shall  assign,  then  to  pay  to  her 
assignees."  Thus,  her  assignees,  if  they  take  at  all,  must  take 
as  deriving  right  through  her,  and  so  preferably  to  her  heirs ; 
and  so  not  preferably  to  her  creditors  adjudging  or  arresting, 
not  being  mere  nominees  of  destination,  who  must  be  prefera)^le 
to  her  creditors  if  idie  was  not  vested.  1  see  little  force  in  the 
fevour  shewn  to  Miss  Macintosh.  A  mere  power  of  nomination 
of  destinees  could  do  her  little  good ;  and  that  is  all  that  it  can 
be  pretended  slie  had.  The  immediate  vesting  in  her  would 
have  been  a  valuable  boon  to  her,  but  that  is  not  pretended  to 
have  been  in  her. 

Lord  Fullerton. — I  so  far  differ  fjrom  the  opinion  last  delivered 
that  if  I  could  consider  the  question  as  entirely  open,  and  to  be 
determined  on  principle  or  legal  analogy,  I  should  be  rather 
inclined  to  adopt  the  reasoning  of  the  Lord  Ordinary.  Not 
that  I  think  there  is  room  for  doubt  on  the  point  of  the  vest- 
ing of  the  bequest  I  think  it  clear  that  until  the  death  of 
Miss  Susan  Buchanan  without  issue  no  right  did  vest  in  Miss 
Machitosh ;  and  the  Lord  Ordinary  does  not  rest  hia  opinion  on 
the  supposition  that  it  did  so  vest.  He  holds  that  no  right  in 
tlie  legacy  vested  in  any  person  till  the  event  on  which  it  was 
conditioned  occurred,  but  that  on  that  event  the  right  vested  in 
the  assignees  of  Miss  Macintosh,  in  the  charaoter  of  conditional 
institutes,  as  it  confessedly  would  have  done  in  her  executors- 
at-law  or  next  of  kin,  if  she  had  died  intestate. 

Considering  the  words  of  the  deed,  and  the  liberal  priaciple 
on  which  all  tcstamentaij  writings  are  oonstmed,  Uiere  are,  to 
say  the  least,  very  i^amnble  grounds  for  adopting  that  oondu' 
sion. 

The  testator  directs  that,  in  a  oertain  oventahe  ("Htec^h^ 
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coQFey  to  Miss  Mscintosh,  her  hein,  executon}  or  aj&si^em. 
Them  la3it  exprtessions  are  aften  used  as  expnf^aing  merely  dm 
full  aud  complete  right  of  the  ilLspoiiee  or  k^tce — lits  i)erfe<!t 
right  to  tmnaniit,  by  Id  testate  or  tesiate  Buo(ie«aion,  tho  lii^ht 
which  vesteJ  in  hira. 

Hut  it  i$  unquestionable  thai,  in  90  far  as  regtmls  the  wonla 
**  heirs,  executors,"'  they  Jiave  a  different  iiad  more  extetiaivc 
meaning,  v'lt.^  as  expressing  tho  teatator':»  int^'Utiou  thiit  tlio 
indiviiluiils  who  are  the  legal  repreaetitiitivescif  t!ie  lei^nteti  shall 
take  aa  coiiditmnal  institutest  i^^  shall  take  the  legaey  tliuugh 
it  never  vest  in  the  primary  legatee.  But  it  is  difficult  tu  set? 
any  very  good  reason  why  the  saine  prijiciple  of  constmction 
should  not  be  applied  to  the  word  *'n#i*^B«!jr;"  an<l  why  ttiat  word 
ahould  riotf  like  tlic  word  ex^utors,  with  wMeh  it  is  coupled^ 
be  hold  to  nu^an  the  Individ uolii  named  by  the  tegateeT  although 
the  right  oever  rested  In  lh(«  legatee  himself.  This  rea^Ung  i» 
quite  consistent  iu  itaelff  and  certainty  h  most  ngreeablo  to  live 
presomable  intention  of  ttu?  testator.  He  calls  the  executors  of 
the  Icgateei,  evidently  not  out  of  favour  to  them  pcrsoiwillyy  but 
out  of  favour  to  the  lepratee.  It  is  their  relation  to  the  U^gatce 
as  her  successors  whieh  coufers  on  thein  the  elmractcr  of  legatees 
of  tlu;  original  testator  ;  and  mi  the  siinve  principle  the  relation 
of  assignees,  L  c*,  of  persons  whom  the  original  legatee  1ms  sub- 
stituted for  her  legal  representatives,  would  seem  entitled  to  re- 
ceive the  eame  etfeet. 

In  short,  1  ruther  think  the  most  natural  and  ohvious  rcadtni;^ 
of  a  bequeat  ld  such  term?*  i«,  that,  though  it  doea  not  vest  da- 
ring the  lifetime  of  the  legatee,  it  im|)orts  the  coodiliotial  insti- 
tution of  his  rtrprescntatives^  wdiether  by  intestate  or  tejttatc  sue- 
evasion,  the  word  executors  applying  to  the  first  case,  and  that 
of  aasignees  to  the  latter. 

But  it  was  perhaps  unnetxiflsary  to  enter  Into  any  inquiry  of 
the  kind,  liecau.^  I  so  far  agree  in  the  opinion  of  the  mtyority 
of  the  coneulteil  Judges  thnt  I  think  the  question  is  no  longer 
open.  I  think  it  was  det4:'ruiLned  both  In  the  case  of  Burden  e« 
Soiith  and  Graham  ih  Hope. 

Lord  Ivory,  indeed,  seems  to  raise  some  doubt  as  to  the  prfn- 
ciple  on  which  the  case  of  Burden  t*.  Smith  was  decicknj  by  tlie 
House  of  Lorls.  He  seemg  to  ilunk  that  the  rt'ver*^!  might 
have  rested  on  tlie  t/ratttitimx  character  of  the  dcc<I  of  tlie  ^4th 
May  1722,  whieli  excluded  it  from  entering  into  competition 
with  the  onerous  rights  arising  under  tho  marriage- contract,  and 
claim  of  legit im.  But  the  judgment  could  not  possibly  liavo 
gone  on  that  ground.  It  was  found  by  the  Court  of  t^sslon 
that  the  **  8000  merka  contained  in  the  conditional  obligation  of 
tire  24th  May  doth  belong  to  David  Smith,  the  assljfnee  of  the 
wife,  though  she  died  before  the  condition  diti  exist,  or  vta,a 
purified*"  And  a  finding  on  thi  !^  point  was  indisponsable,  beczLUse 
Jean  Burden,  the  other  comfietiUjr,  was  not  onl;^  exeL-utrix  of 
John  Burden  and  the  two  cliildren,  but  she  likewise  held  a  con- 
veyance from  the  heir-at-law  of  Miss  Smith  to  whatever  estftt«, 
real  or  personal,  he  might  be  entitled  to.  Th4i  C^ttrt  of  8««ioti 
found  that  the  sum  of  8<>00  merks  went  to  tlie  Aaiigoee  ?  bttt  tlte 
House  of  Lonis  reversed  the  j  udj^ment,  Le^  found  Elint  it  did  not 
go  to  the  assi^iee.  Now,  in  the ^firj^t  place,  1  thi u k  the  j U" Ign i ent 
implied  that  the  dee<l  of  2ith  May  was  not  properly  m\  oblisatitm, 
Otherwise  there  could  have  tieon  no  room  for  applying  to  it  a 
rule  different  lh>m  that  which  was  applied  to  ttic  wite's  right 
tinder  tlie  marriage- contract, 

iS#com%,  if  it  was  not  considered  as  an  obligatioii,  it  must 
have  been  viewed,  and  I  tliink  justly  viewed,  as  a  Iv^aey  ;  and 
the  reversal  clearly  hnptirted  that  such  legacy  could  not  be  car- 
ried by  the  deed  of  the  wife,  the  primary  legatee^  before  tl»e  right 
vesled  in  hjor. 

The  judgment  could  not  well  rest  on  the  supjiosed  inadequacy 
of  the  funds,  for  no  such  element  s€cms  even  to  have  entered 
into  tlie  discussion ;  and  besides  it  did  not  reserve  ai>y  question 
which  arose  in  tlie  event  of  the  liindj  being  suffleient  to  defray 
both  the  onerous  and  gratuitoui  provisions  of  the  e testator  ;  for. 
by  the  reversal,  the  right  of  the  assignee  to  the  80<30  inerks,  or 
any  part  of  it,  was  completely  excluded* 

Although  the  funds  bad  tumM  out  quite  sufficient  to  satisfy 
both  the  onerons  and  gratuitouj  provisiotis  of  the  testator,  tho 
assignee  mtist  have  stood  exclude  by  th«  rei-ersal^  and  the 
BOOO  merka  must  have  gone  to  the  other  ©jmpetitor*  In  short, 
it  was  ch'arly  a  jurigment,  that  a  conditional  provijjion  tramed 
in  fiivour  of  a  particular  person,  his  heira,  executors  or  aasigni^ei, 
waa  not  assignable  till  tlie  condition  was  purifte<L 

Then  it  appears  to  me  tliat  the  other  cas«  of  Graliam  v.  Hope 
!■  o^iuiUy  condusive. 


Tliere  the  legacy  was  to  Henry  Hope^  bia  hcir«iiid£iM|^ 

He  died  before  the  testator-,  but  he  by  will  appyuiMd bfi iK 
to  be  his  imi versa!  representative.  It  was  munbUDed  oct  ili 
part  of  the  daughter^  tliat  she,  and  the  execntnx  (lomlaik  J 
those  in  rif^ht  of  tlie  widow,  not  tlie  ej;ecutor-at-lav,  uru  tf^ 
conditional  insLitute,  in  whose  favour  the  legqcy  nu^kt  Uitilf 
efieet.  But  in  this  she  was  unsuccessful^  the  Court  altuaatif 
preferring  the  brother  and  executor-at-law  of  tht  unpDiJ!| 
named  legatees. 

It  is  true  tliat  in  that  case  the  legatee  died  bdbit^  tlie  talk 
tor.    Indeed  tlmt  was  the  circumstance  whidt  gave  ri»  ^  ttr 
competition.     But  the  ijoint  there  was  preeifiely  tli 
raised  here,  via,,  whether^  in  the  case  of  a  legacy  t^ 
tors  and  assignees,  the  word  assignees  is  to  be  con  si 
stitutiog  these  assignees  conditional  institute  01 
legacy,  and  entitling  them  to  t^ike  in  pniferenci!  to  i 
at^law.    Tliat  was  decided  in  tb«^  negative,  &s  m  claat  i 
report,  that  the  judgmiml  went  entirely  on  tbe  f 
term  *'  as«ignce9»^  wbldi  the  Court  hehl  to  mean  not  1 
seutatives  nominate  of  the  original  legatee,  a£  condid 
tutea,  hut  the  person  to  whom  tlie  legatee  luade  over  \ 
after  h  was  vested  in  him. 

Holding  tfint  to  be  the  meomng  of  the  wof«l  assignee,  iail 
quest  of  tills  kind, — and  by  tlje#e  decisions  we  must  hukilMJ 
be  its  true  meanings— tliere  can  he  no  doubt  that  iu  tlujci* 
legal  representatives  of  Itiss  Macintosh  rouat  bo  pretotd. 

Lord  JejJ'r^j^.—l  agree  with  tlie  majority  of  the  coaialtii 
Judges,  and  for  the  reasons  as^signed  in  their  optuiouj,  Hhaii 
Lortl  Cock  bum  expretses  more  nearly  tlum  any  of  the  otboi 
the  views  I  liave  all  along  Imd  of  the  question  \  tbouch  I  ibvU 
have  liked  to  »ee  »  «oia€what  fuller  erpoattion  of  the  gnita^ 
on  #hich  it  is  rested    I  ihaU  iuld,  tlteivlore,  a  very  few  vorfc 

1  agree  with  Lord  Fuller  ton  that  the  case  i^  settLd  by  tk 
authorities,  mid  in  the  view  he  takes  of  theao  auth<  ►ritit^  Bt; 
I  also  think  tlmt  it  is  rightly  settled,  and  so  rightly  lluit  i/wv 
occurring  for  the  6rst  time  the  dedaion  should  be  aa  it  11  art 
about  to  be  gifven  ;^-and  it  is,  therefore,  on  its  true  l^g^l  nofti 
that  I  now  wish  to  say  a  little. 

There  are  two  pi\;tt^  pkiu  propositioas,  whkh  MeAlOL, 
settle  the  whole  question  ^Jirst^  that  no  right  to  tTie  tulif^a 
in  diipute  wo^i  evi^r  vested  in  Miss  ALaciniosh  ;  and,  Mtaid,i 
DO  party  claiming  necessarily  and  exclusively  in  the  diani 
«/*  flK  mmgnee  of  another  can  ever  take  any  thing  thst  ir«t  ai 
predicly  rested  in  the  cedent.    If  these  prt>podlious  amtk 
mitted,  ctidk  fpjrMto  i  and  I  confess  1  do  not  well  see  I 
can  be  denied*    On  the  former,  indeed,  I  think  we  ares 
and  the  latteTj  I  cotifcss,  appears  to  me  to  be  tu^  ^  ^ 
blitriied  by  the  neeoasary  imjwri  of  the  tem>a  in  whiidi  \ 
ceived. 

It  ia  saidj  to  be  sure,  that  a  testator  might  give  to  a 
kgittae,  (or  iiwlwd  to  any  other  pejwn,)  a  power  of  i 
ttie  pitrty  who  should  take  the  legacy  in  tlje  event  of  I 
vesting  m  tl>e  person  for  whom  it  was  primarily  pivrf 
in  other  words,  of  naming  a  itimiilionalmAtitutt  lotJLk«  1 
event,  directly  from  the  estjite  of  the  testator;  ondt 
might  be  diSieulty  In  fiomecase^  in  Fupportins?  -i^  1^ 
of  tlie  power  of  testation,  I  am  willing,  for  it 
tiiat  it  might  be  *o.     But  when  tlie  tru^ftces  " 
proceed  to  argue  that  the  intention  to  c<»nfer  sueii  a  f»y 
utdced  the  actual  gram  of  it,  U  to  be  iJiferrcc]  from  I 
a4iecttion  of  the  word  wtA'iQtftis  to  tlie  beqaost  in 
they  seem  to  me  to  maintain  a  pro^iosition  not  only  re* 
itself^  and  without  the  ahadow  of  snpport  Ib»ni  nntb^ti 
absolutely  incmsisUnt  with  what  I  have  al" 
be  tlie  fixed  and  nccessar)^  meaning  of  the  ^ " 
so  strange  an  effect  is  attributed. 

The  power  sunpoAod  to  be  tlius  given,  by  mc-  ,  _ 

ftoin  the  use  of  the  word  as£ignc>es,  most  certainly  <*  "^  ' 

according  to  tlie  view  of  the  trustees  tbeuiBeivci»  a  ] 

to  asmfjii,  that  is,  to  Convey  aome  right  f(>riiu'r]v  Tti  tli 

some  ot!ier  party;  but,   mdisputably,   : 

pressly  put  it,  a  jjowcr  merely  to  tmmf 

take  direetly  from  the  testator  iitahtni  td  i\ 

—passing  by  that  person  altogrether^  on 

herself  never  having  lived  to  have  ,;  - 

ject.    So  far,  therefore,  from  hob  1 

grant  to  ompnmM,  or  |)artie^  takir.. 

previously  vWted,  imports  a  power 

who  can  only  take  by  passing  aiL^i 

in  cei^t  of  her  nQje^ci^iiB^V^i^^iMtiiiSt^j^yLH^i 
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09  that  the  rery  use  of  that  word  is  necessarfly  erc&wioe  of  IJhe 
oonsthation  of  any  such  right  as  that  of  a  conditional  instituta» 
md  direotlj  inconsistent  with  any  intention  to  make  such  an 
appomtment 

f  do  not,  however,  mean  to  say,  that  though  the  word  is  in 
jtieif^pably  inept  and  unfit  to  express,  or  even  to  consort 
with  any  such  intention,  it  might  not,  by  plain  declaration 
oft  purpose  to  use  it  in  that  sense,  become  capable  of  effecting 
it.   If  Mias  Primrose,  for  example,  after  devising  this  residue 
to BTiss  Macintosh,  "her  heirs,  executors  and  assignees,**  had 
sdded,  in  express  words,  "  by  which  devise  to  assignees,  I  mean 
that  she  shall  have  power  to  name  any  persons  to  whom  the 
laid  residue  shall  go  in  the  event  of  her  dying  before  the  right 
to  it  could  vest  in  herself;  and  hereby  declare  that,  in  such 
ereot,  it  shall  be  made  over  to  these  persons,  as  conditional  in- 
ttitutes,"  there  probably  would  have  been  no  doubt  as  to  the 
raflciency  of  the  provision.    But  then,  it  would  have  been 
eflbctual  sdely  because  the  testator  had  thus  affixed  an  extra- 
ordifuoy,  unnatural,  and  otherwise  inadmissible  meaning  to  the 
words  originally  used ;  and  had,  in  fact,  inserted  in  her  settle- 
ment a  dause  de  mterpr^atione  verborumy  (such  as  occurs  in 
numy  acts  of  parliament,)  by  virtue  of  which  any  arbitrary 
metnlng,  however  inconsistent  with  its  true  and  usual  signifl- 
cation,  mav  no  doubt  be  affixed  to  any  word  whatsoever,  provided 
only  that  the  purpose  and  fact  of  its  being  used  in  that  sense  is  ex- 
pressed with  sufficient  clearness.  In  this  way,  I  have  no  doubt  that 
a  testator  might  effectually  declare  that,  "  throughout  tliis  deed, 
by  the  words  hetrt  of  entail,  I  mean  both  heirs  and  institute— \fy 
dubktny  I  mean  grandchHdr6n--^t  even,  that  by  John  I^dways 
mean  Peter.^  It  might  be  a  very  absurd  and  capricious  way  of 
expressing  his  true  meaning ;  but,  if  it  was  clearly  and  fully 
expressed,  I  see  no  reason  to  doubt  that  effect  would  be  given 
to  it    AllI  have  to  say  is,  that  without  some  such  extraordi- 
nary gloss,  a  devise  to  assigrues  of  a  subject  which  never  came  to 
the  c^en^  cannot  possibly  be  held  to  mean  the  constitutioil  of 
a  power  to  name  conditional  institutes,  and  that  all  we  have  here 
is  sudi  a  naked  and  ordinary  devise,  without  the  slightest  in- 
timation of  any  purpose  thereby  to  confer  so  unusual  a  power. 

Neither  is  there  any  puzzle  «r  inconsistency  in  holding  that 
a  devise  to  a  party,  "  and  ker  heirs  or  executorsy^  would  of  itself 
bo  a  good  constitution  of  such  heirs  and  executors  as  conditional 
institutes,  in  the  event  of  the  party  first  called  dying  before  the 
property  vested  in  her,  while  a  devise  to  "  her  assignee^*  could 
have  no  sudi  effect.  A  person's  heirs  and  executors  are,  in  such 
1  case,  merely  a  class  of  persons  fixed  and  designated  by  the 
law,  and  not  in  any  degree  constituted  by,  or  dependent  on,  the 
ict  of  the  ancestor,  firom  whom  they,  in  these  circumstances, 
take  nothing  but  the  relationship,  by  the  denomination  of  which 
:hey  are  called  as  third  parties,  and  directly,  to  a  share  of  the 
lestator^s  succession.  The  heirs  and  executors  of  A  B,  in  short, 
nay  be  institated  (or  substituted)  in  the  settlements  of  a  third 
tarty,  though  nothing  was  given  in  these  settlements  to  A  B 
limself^  and  just  as  the  sons  or  brokers  of  A  B  might ;  that  is, 
s  individuals  desigmtted  merely  by  that  relationship,  but  not 
cpendent,  in  either  case,  fbr  the  benefits  so  oonferred  on  them, 
r  any  right  inherited  or  derived  fh>m  the  person  to  whom  they 
re  described  aa  so  related.  The  assignees  of  A  B,  however,  are 
1  a  very  diflbrent  situation.  They  can  have  no  existence  but* 
rom  the  act  and  deed  of  thdr  cedent ;  and  whatever  they  take 
I  that  character  must  have  been  first  vested  in  the  cedent, 
nd  be  directly  derived  fh>m  him  (or  her)  only.    There  can  be 

0  assignee,  in  diort,  except  where  the  thmg  to  be  taken  in  that 
!iarBCter  is  de  facto  assigned  or  made  over  from  one  who  hod 
reviously  the  same  right  in  it  which  passes  by  such  assigna- 
on  to  the  assignee ;  and,  therefbre,  it  is  a  mere  abuse  of  terms 
)  talk  of  any  one  transmitting  to  bis  assignee  what  never  was 

1  his  own  person.  The  word,  taken  by  itself,  is  perfectly  un- 
ini vocal  and  inflexible,  and  unless  declared  by  some  very  clear 
ittd  not  very  conceivable)  intimation,  to  bear  (for  the  occasion) 
strange  and  minatural  roeaniogv  must,  m  termini  and  ex  reine- 
ssiiaUj  exdode  ail  claim  on  t£s  part  of  those  whom  it  desig- 
Ues  for  any  thing  which  was  not  vested  in  the  cedent*  The 
ay  in  wbi<m  assignees  came  to  be  coi\}^oinod  with  original  par- 
es, first  in  bonds,  and  afterwards  in  other  instruments,  to 
atter  of  ordinary  style,  is  well  explained  by  Mr  Erskine,  and 
Uy  accounta  for  th£i  superfiuous  insertion  in  the  deed  now 
ider  conatderation,  bat  can  raise  no  real  difficulty  in  such  a 
se  as  the  xnreaent.  It  was  meant  to  clear  the  right  of  these 
aimant*  in  the  event  of  Miss  Macintosh  having  herself  lived 
be  veMed  with  the  residue,  and  yet  not  obtaining  possession 
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of  it  in  her  lifetime,  but  never  can  entitle  them  to  take  as  called 
to  an  independent  succession. 

The  Court  pronouofied  the  following  interlocutor : 

"  In  respect  of  the  opinions  of  the  majority  of  the  consulted 
Judges,  Becal  the  interloeutor  of  the  Lord  Ordinary  submitted 
to  review :  Repel  the  claim  of  the  trustees  of  Miss  Mary  Mac- 
intosh: Bank  and  prefer  the  claimants,  Mrs  Rosina  Agnes 
Congalton  or  Bell,  and  Mrs  filanr  Congalton  or  Ramsay,  in 
terms  of  th^  cUim,  to  the  whole  mud  m  mediOy  and  decern  for 
payment  aceordingly ;  but  find  no  expenses  due  to  either  party.** 

Authorities  fbr  Mrs  Bell  and  Mrs  Ramsay. — Clelland  v.  Gray, 
15th  June  1839 ;  1  D.  B.  and  M- 1031.  Provanv.Provan,  14th 
Jan.  1840 ;  2  D.  B.  and  M.  298.    Johnston  v.  ,  9th 

June  1840 ;  2  D.  B.  and  M.  1038.  Thomhill  r.  Macpherson,' 
20th  Jan.  1841 ;  3  D.  B.  and  M.  394.  Burden  v.  Smith,  27th 
April  1738  J  Craigieand  Stewart's  Rep*  214;  Ersk.  iii.  9,  9. 
Buchanan  v.  Downie,  12th  Feb.  1830;  8  Shaw,  516.  Miller  v, 
MUler,  9  Shaw,  295,  and  7  "W.  and  S.  1.  Henry  v.  Grant,  19th 
Feb.  1824;  2  Shaw,  605;  2  BeU's  HIus.  447,  |  10.  Hopei  V. 
Grahun,  17th  Feb.  1807 ;  M.  App.  Legacy,  No.  3.  Ersk.  iii. 
5,  2.    Lawsons  v.  Stewarts,  20th  June  1827  ;  2  W.  and  S.  625. 

Lord  Ordtnary,  Robertson. — For  Macintosh's  Tmstees,  Rather-* 
furd,  Penney ;  J.  and  W.  Jollie,  W.S.,  AgenU.—For  Mrs  Bell 
and  Mrs  Ramsm,  SoUdtor^General  (Anderson,)  Shaw ;  John  W. 
Mackenzie,  W.S.,  Agent. — For  Miss  Primroses  Trustees^  Fatton ; 
Walker  and  Melville,  W.S,,  Agents,--^.  C&rjt.— [J.C] 


2l8t  May  1845. 

Sbcoind,  DiwsioN.— (FX-M^.) 

No.  166.^— Mcssiw  GiJTttBitt  and  Baxt:^  BaHioneH. . 

Frocess— Statute  2  andS  Vict.c4l— Nohile6fficiunvTTBanknq>t 
— Seque8t^fltion•--3an^a:upt'sI]^i9dlarge^Insa^i^^ 

The  petidoners  having  been  sequestrated,  made  offer 
of  a  cofflposiRon,  whicli  was  duly  acceded  to  bv  tte  ere-, 
ditors ;  the  requisite  security  for  payment  was  found,  and 
the  statutOTj  report  made  out  under  the  direction  of  the 
trostee.  Before  having  signed  it,  however,  the  trus- 
tee became  deranged.  The  whole  other  requisites  oC 
the  act  in  regard  to  the  discharge  of  the  bankrupts  had 
been  complied  with  exci^t  the  signing  of  the  report  by 
the  trustee.  The  petitioners,  in  their  petition  fot  dis-r 
charge,  craved  that  the  trustee's  report,  signed  by  the . 
commissioners,  for  the  trustee,  should  ha  received  and 
approved  of. 

In  the  special  eircumstanees  of  the  case,  the  Court 
granted  the  prayer  of  Uie  petition. 

AcU  N.  a  Canmbell;  Andrew  Murray,  WvS.,  AgmU-^T^ 
Cferi^-[FX.M.H.]  -^ 


22(1  May  1845. 

FiBST  DiviaxoK. — (J.C.) 

No.  167.— TheKev.  Greoor  M'Grboob,  Reclaimer,  v. 

Ronald  M*Laurin,  Respondent. 

Process— Statute  6  Geo.  IV.  c  120,  f  *5— Eedaiming  Note— 
Expenses — Obsevred,  It  is  not  a  st^fficimt  objection  to  the  am^ 
petencg  of  a  roclaiming  note  repeiling  preliminary  defences  Mot 
the  drfender  did  not  itUmate  to  the  lird  Ordinary  his  intmtion 
to  redaim* 

Bonald  M'Laurin  brought  an  action  of  furtbcotning 
against  the  Rev.  Gregor  M'Gregor,  common  debt<^9 
and  oertain  otbe^r  parties,  arrestees*  To  this  summons 
MH^regor  stated  certain  defences^  to  ^  effect  that  the 
pursuer  was  barred  personaU  excepOone  from  proceeding 
with  his  diligence,  in  respect  of  an  alleged  agreement 
by  the  pursuer  to  pursue  common  measures  along  with  ^ 
McGregor's  other  creditors.    The  pursuer  having  ob-- 
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jdcted  that  McGregor  had  no  title  to  plead  this  defence, 
which  at  all  events  could  only  he  competently  pleaded 
hy  his  creditors,  the  Lord  Ordinary  ordered  intima- 
tion of  Uie  dependence  of  the  action  to  he  made  to 
them.  The  creditors  having  failed  to  appear,  the  Lord 
Ordinary,  without  making  up  a  record,  pronounced  the 
following  interlocutor : 

**  Having  hfard  parties*  procurators,  in  respect  of  the  intima- 
tion to  the  creditorsi  made  in  obedience  to  the  interiocator  of 
the  28th  February  last,  and  that  none  a(  the  creditors  have  ap- 
peared, Bepds  the  defences  for  the  common  debtor,  and  decerns 
ad  tn(enm,  and  appoints  the  arrestees  to  lodge  a  condescendence 
of  the  ftinds  in  their  hands  by  the  second  box-day  in  tt^  ensu- 
ing vacation." 

McGregor  having  reclaimed,  the  pursuer  ohjected 
that  the  reclaiming  note  was  incompetent;  that  the  inter- 
locutor complained  of  was  one  disposing  of  the  dOatory 
defences ;  that  McGregor  did  not  intimate  to  the  Lord 
Ordinary,  upon  his  pronouncing  the  ahove  interlocutor, 
that  he  meant  to  reclaim,  and  that  the  5th  section  of  the 
judicature  Act  fixes  imperatively,  as  a  condition  of  the 
competency  of  a  reclaiming  note  against  an  interlocu- 
tor repelling  dilatory  defences,  that  such  intimation 
should  he  made,  in  order  that  the  Lord  Ordinary  may 
give  judgment  for  the  expenses  of  the  preliminary  dis- 
cussion. 

At  advising, 

Lord  Justice- GeneraL-^TheK  do  not  seem  to  he  dSatoiy  de- 
fences.   The  Lord  Ordinary  does  not  call  them  so. 

Lord  Jeffrey,--!  do  not  think  the  Judicature  Act  is  to  be  con- 
starued  according  to  the  strict  interpretation  put  on  it  by  the 
pursucTr  It  does  not  seem  to  me  to  have  been  passed  eo  wtuituf 
it  seema  to  be  intended  merely  to  allow  the  fuoeteftil  forty  to 
obtain  a  finding  for  expenses. 

The  Court  repelled  the  objection. 

Lord  Ordinary,  Wood.— /V  Reclaimer,  Monro  f  Baxter  and 
M*Dougall,  W.S.,  AgeiUa,-^For  Respondent,  Tennent}  Patten 
and  M^Xjugall,  W.S.,  ^^ento.— W.  C&r*.— LJCJ 


22d  ifoy  1845. 
Secoki^  DmsioK.— (FX.M.H.) 
No.  168. — ^Andrew  Scott,  Petitibner. 
Process— Curator  Bonis— Petition. 
Where  the  Lord  Ordinary  on  the  Bills  had,  during 
vacation,  made  an  interim  appointment  of  a  curator  bonis 
to  a  party  who  had  become  deranged,  on  a  petition  ad- 
dressed "  unto  the  Lord  Ordinary  on  the  Bills,"  the 
Court,  on  an  application  for  a  renewal  of  the  appoint- 
ment, ordered  a  supplementary  petition  to  be  presented 
addressed  to  the  Court 

lA>rd  Ordmary,  FuUerton.— ilef.  G.  G.  Bell;  Scott,  Rymer 
and  Scott  W.S.,  Agents,^!!,  Ocrifc.— [FX.M.H.] 


28rf  ifajf  1845. 
Sbgoitd  Division.— (PXJf.R.) 
.    No.  169. — ^Akdkew  Beattie,  Pursuer^  v.  Robebt 

M'Lellan  and  James  Nelson,  Defenders. 
Process— Statute  6  Geo.  lY.  c.  4S— Small-Debt  Act— Bepara-^ 
tion— Damages— Master  and  Servant— /n  an  action  for  re- 
ducinff  as  iUegal  a  poin^ngfiUowing  on  a  small-debt  decree,  in  re- 

rjt  that  no  charge  had,  preifums  to  die  poinding,  been  served  on 
debtor,  in  terms  of  tke  statute^Held  that  a  eoncBtsion  for 
damages  was  rebvani  against  both  the  credkor  who  ordered^  mid 
the  messenger  who  executed,  thepoindintf. 
Process — Jury  Trial— Issue— m^e,  in  an  action  of  reduction  of 
diligence  and  damages,  decree  of  reduction  has  been  pronounced,  me 
prt^^fonm  of  tsmieshouU  raise  Aeqissstum<fn^  of  loss  ami  ii^ury. 


Continuation  of  case  repented  28th  May,  1844,  vk, 
vol.  xvi.  p.  472. 

This  was  an  action  for  reducing  a  charge  founded 
on  a  justice  of  peace  small-debt  decree,  and  a  poindiBg 
following  thereon,  and  for  damages  on  accooBt  of  kn 
sustained  bj  the  pursuer  through  the  defenders^  iBegal 
proceedings. 

By  the  former  interlocutor  of  Court,  the  chaif^  aad 
poinding  were  reduced  as  irregular.  The  ease  lia?iig 
thereafter  come  befbre  the  Lord  Ordinarj,  he  lenutttd 
to  the  issue-clerks  to  prepare  an  issue.  Ilie  MMs^ 
draft  of  an  issue  was  returned : — 

**  Whether,  <m  or  about  the  Gth  day  of  October  1841,  tlie  ^ 
fenders  wrongously  poinded  effects  beloiiging  to  the  fontr 
within  the  Bee-Hive  Inii,  Dumfries,  to  the  extent  of  XS.  Hlci 
thereby,  to  the  lossj  h^jtiry  and  damage  of  tiie  pnrtoert  Di- 
mages  laid  at  £300." 

The  Lord  Ordinary  ordered  minutes  of  debate  ca 
the  relevancy  of  the  conclusion  for  damages. 

It  was  pleaded  for  the  defender  M^Lellan,— tliat  bf- 
mg  put  a  decree  into  the  hands  of  the  messenger,  vfo 
had  returned  an  execution  ex  facie  regular,  he  was  d« 
liable  in  damages  for  an  error  eommitted  by  the  ms- 
senger.  And  for  &e  defender  Nelson,  the  m&UBop, 
it  was  pleaded — that  as  the  pursuer  had  not  beencoiriCK 
to  abide  by  his  legal  remedy,  but  had  taken  tfie  l&f 
into  his  own  hands,  and  committed  a  violent  assanltoa 
the  messenger  in  the  perforauaice  of  his  duty,  (fcr 
which  he  had  been  imprisoned  for  six  months,)  13 
claim  for  damages  was  thereby  debarred. 

The  defender  M'Lellan  ol^ected  to  the  issue,  and  (t 
gued — ^That  the  conclusion  for  damages  was  iirdentt; 
that  the  decree,  not  having  been  reduced,  must  be  Md 
as  a  good  decree,  and  that  consequentiy  the  pmsaer 
could  only  claim  damages  on  account  of  the  pc^ 
ing  not  having  been  preceded  by  a  charge;  tluU  ik 
debt  itself  was  not  disputed;  that  while  he  nnfb 
be  liable  for  what  the  officer  did  in  obedience  to  ^ 
warrant,  he  could  not  be  liable  for  what  he  did  in  Tip* 
lation  of  it,  and  that  as  he  had  employed  the  oie^ 
to  give  a  charge,  and  execute  a  poindings  in  tennstt 
law,  he  was  not  liable  on  account  of  the  officer  hiT^ 
done  something  else  contrary  to  the  law ;  that  to  vbi- 
ever  extent  a  master  may  be  liable  for  a  servaDt,  i 
party  bound  to  employ  a  public  officer  named  bj  i^ 
law  is  in  a  more  favourable  situation  ;  that  the  smaB- 
debt  act  was  pot  fitted  nor  intended  to  attain  preck  le- 
gal aceuracy,  the  fees  being  so  low  that  none  bat  tk 
very  poorest  and  most  ignorant  persons  acted  as  ci- 
cers,  the  one  in  this  case  bemg  a  weaver, — and  tb< 
such  actions  of  damages  were  incompetent. 

The  defender  Nelson  argued — ^That  the  punialuBOi 
the  pursuer  had  undergone  for  the  assault  was  00)7  i^ 
vindictam  pubHcaniy  and  that  any  demand  the  pnnov 
might  have  against  him  was  compensated  by  the  cbis 
the  defender  had  against  the  pursuer  for  daaMgBB « 
account  of  the  assault. 

The  pursuer  pleaded — ^That  parties  }>oin£og  «^ 
tempting  to  poind  without  a  legal  warranti  are  W 
in  damages.  He  aigned,  that  a  master  is  fisUe  i^ 
acts  done  by  his  servant ;  that  the  wtvig  wm  «^ 
mitted  by  the  servant  in  doing  the  mastei'^  ^**^4S! 
a  master  employing  a  messenger  to  dotiSsiAfthW 
in  damages  for  such  of  lusactsas  are  uyiitf  a 
nature,  and  that  though  an  assaait  had  ~ 
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on  tbe  messenger  and  Ids  two  assistants^  sudi  a  plea 
could  not  be  stated  in  compensation  of  damages  for  the 
illegal  pcHnding. 

The  Lord  Ordinary  reported  the  case  to  the  Court 
bj  fhe  following  interlocutor  and  note  : 

**\\tkFebruaij  1845.— The  Lord  Ordinary  having  reeumed 
consideratkm  of  this  cause,  with  the  rerised  minutes  and  whole 
procesf*  mi^es  avizandiim  with  the  case  to  the  Second  Division 
of  the  Court,  and  appoints  printed  copies  of  the  minutes,  and  of 
such  of  the  later  pioductians,  as  either  party  mean  to  found 
upon,  to  be  boxed  quam  primum,  that  the  case  may  be  reported. 
"iVbte.— When  the  present  case  was  formerly  before  the 
Court,  in  May  1844,  (see  Reports,  28th  May  1844,)  the  majority 
of  their  Lordships,  differing  Arom  the  Lord  Ordinary,  sustained 
the  fourth  and  fifth  reasons  of  reduction,  and  remitted  tlie  case 
to  the  Ordinary  to  proceed  with  the  cause.  It  has  accordiogiy 
been  prepared  for  further  decision  by  the  draft  of  the  issue 
transmitted  by  the  jury  dorks,  and  by  the  minutes  of  debate 
00  its  relevancy,  since  lodged.  The  Lord  Ordinary,  on  grounds 
to  be  immediately  expUUned,  cannot  with  propriety  now  dispose 
of  the  case  otherwise  than  by  reporting  it  to  the  Comrt. 

*^£Qs  omnioB,  as  formerly  expiessed,  with  re£a-ence  to  the 
reasons  of  redaction  was,  that  these  should  be  rtpeUed,  because 
the  pursuer,  under  the  circumstances,  had  no  voeU-founded  claim 
to  damages,  and  consequently  that  he  had  no  legitimate  or  intelli« 
SiUe  interest  to  insist  in  this  action.  The  Lord  Ordinary  never 
doubted  that  there  were  blunders  in  a  part  of  the  proceedings 
sofllcjent  to  annul  the  poinding,  (if  the  diligence  had  not  been 
abandoned,)  and  to  infer  damages,  at  least  against  the  constable, 
if  anv  Upai  injury  had  been  sustained  by  the  pursuer.  Hut  as 
the  debt  was  admitted  to  have  been  a  just  Mt—tta  it  was  paid 
by  the  proper  debtor  long  before  the  action  was  raised— and  as 
the  whole  warrants  were  ready  to  be  given  up  to  him,  while  no 
diligence  was  allowed  to  be  carried  into  effect  against  the  pur« 
sa^s  person  or  property,  (the  poinding,  the  only  diligence  at- 
tempted, having  been  successfWy  oft^bnictecf  by  the  pursuer,  and 
of  course  abamekmed  on  payment  of  the  d^>t,)  on  these  grouods 
it  was  thoaght  that  the  pursuer  had  plainly  no  legitimate  in« 
teiest  or  title  to  pursue  a  reduction  of  the  proceedings^  which 
ooold  now  lead  to  notlung  either  against  creditor  or  constable. 
These  views  were  fhUy  set  fbrth  in  the  Lord  Ordinary*s  inter* 
locutor  and  note,  of  6th  February  1844,  and  it  humbly  appears 
to  him  that  ihey  reomved  important  confirmation  from  the  ob- 
servations of  Lord  Medwyn  on  the  peculiar  structure  and  pro- 
visions of  the  Justices'  Small-Debt  Act,  which  had  been  over- 
looked in  the  Outer-House.. 

**  The  mj^jority  of  the  Court,  fai^Foror,  having^  expressed  a 
different  oinnion,  and  pronounced  judgment  sustainmg  the  fourth 
and  fifth  reasons  of  reduction,  the  Lord  Ordinary  would  have 
held,  as  a  matter  of  course,  that  their  Lordships  considered  the 
pursuer's  claim  for  damages  to  be  relevant  to  a  certain  extent, 
ud  in  that  view  he  would  have  approved  of  the  issue ;  but  as 
it  appears,  firom  tfie  published  report  of  the  case,  that  at  least 
two  of  the  Judges  thought  no  damages  due  to  the  pursuer,  he 
^noeives  himsdf  bound,  petty  as  the  case  is,  to  bring  it  in  this 
itage  once  more  under  review  of  the  Court. 

**  The  Lord  Ordinary  himself  continties  to  thUik  that  no  daim 
>f  damages  ia  fkirly  maintainable  by  the  pursuer  against  either 
>f  the  defenders,  \mt  he  expresses  that  ojHnion  with  somo  hesi- 
ation,  in  the  position  in  which  the  case  is  now  placed  by  the 
udgment  final  in  this  Court,  sustaining  the  fourth  and  fifth 
easons  of  reduction,  and  from  his  not  b^ng  aware  of  the  ulte- 
ioT  views  of  the  Court  in  proooaneing  that  interlocutor.  The 
jord  Ordinarr  is  desirous  to  explain  that  his  opinion  on  the 
ase  proceeds* chiefly  on  the  following  considerations: 

**  L  If  it  is  to  be  infbrred,  from  a  strict  construction  of  the  words 
f  the  Hftfa  reason  of  reductioo,  that  the  Court  has  finally  found 
nd  declared  that  a  poinding,  valid  and  efiectual  to  any  extent, 
ras  actually  used  and  completed  by  the  constable,  then  it  is 
oppOMd  thsat  a  daim  for  damages,  at  least  against  him,  would 
leooteatnlilT  lie.  It  would  not  be  sufficient  to  obviate  such 
iatm  thnt  toe  party  who  was  the  subject  of  an  illegal  warrant 
t  first  Miiated  it,  or  even  ammihad  the  officer,  because  the  in- 
iaiiUMil  8«Ufty  of  assault  has  been  punished  for  that  oflfence ; 
«t  tSim  lepttxmtiott  due  for  the  oompUu  execu^n  of  an  illegal 
<«mDt  cuuioft  be  taken  away  h^  the  punishment  of  the  party 
ft  aa  exoesa  of  resistance  to  its  eoforcemenl.  This  was  well  ex- 
mfMM  ki  the  noted  casa  of  QTNkJ;  whate  a  person  who  was 


convicted  of  murdet  in  resisting  officers  executing  a  wanant 
under  the  comprehending  act  at  Dumfries,  ultimately  declared 
to  be  illegal  (it  is  believed  by  the  twelve  Judges  of  England,  on 
a  report  made  to  the  Secretary  of  State,  which  produced  a  par- 
don to  the  prisoner,)  afterwards  prosecuted  a  cldm  of  damages 
against  the  magittraUa  who  had  issued  the  warrant ;  and  though 
the  case  failed,  fh>m  the  elapse  of  the  period  to  which  actions 
against  the  magistrates  were  limited  by  the  statute,  the  right  of 
the  pursuer  to  insist  in  the  action  was  not  questioned :  See  Dicty . 
p.  11,201. 

"  II.  But  if  the  Court  are  not  foreclosed  by  the  former  interlo  • 
eutor  from  entering  into  the  inquiry  as  to  the  actual  execution 
of  ai^  poinding  in  the  present  instance,  it  is  thought  that  the 
productions  in  process  decisivelv  shew  that  there  was  no  proper 
or  legal  poinding,  in  any  sense  of  the  term,  used  by  the  constable. 
The  paper  called  schedule  of  poinding  was  printed  in  the  addi* 
tional  appendix  formerly  before  the  Court  (additional  app.  pp. 
6-7) ;  and  if  that  document  be  compared  with  the  order  of  pro- 
cedure kid  down  by  the  Justices'  Small-Debt  Act  (6  Geo.  iv. 
cap.  48,  sec  12)  it  will  be  found  to  be  the  most  absurd  and  in- 
ept procee(fing  ever  attempted  by  any  officer  of  the  law.  The 
clause  of  the  statute  before  referred  to  prescribes  very  carefuUy 
the  only  mode  in  which  poindings  can  be  used  on  small-debt 
decrees.  The  goods  must  first  bo  appraized,  then  they  must  be 
carried  to  the  moribel-croM  of  the  nearest  town  or  village  and  ex- 
posed U)  public  rowfty  after  one  hour's  notice  by  the  crier ;  and 
It  is  only  if  the  efiects  are  not  sold  after  that  notice  that  they  are 
Authorized  to  be  delivered  over  at  the  appraited  value  to  tho 
creditor.  Instead  of  that,  the  schedule  of  pomding  produced 
here  shews  that  the  constable  made  the  pretence  of  ddivering 
over  the  goods  instantlg  to  the  creditor,  without  any  public  in- 
timatioh  l^  the  crier,  o*  exposure  to  roup  at  the  cross,  which 
was  a  proceeding  manifestly  contrary  to  the  act,  and  no  more 
effectual  than  if  he  had  dedared  the  goods  to  belong  to  himself. 

^  Although  the  pursuer  averred  in  the  sunimions  that  a  part 
of  his  goods  had  been  carried  awaif,  he  does  not  repeat  that  alle- 
gation in  the  record.  It  may  therefore  be  held  as  retracted  or 
departed  firom.  Farther,  the  articles  9  and  10  of  the  defenders' 
stattiiettt  otf^liusts,  that  the  debt  was  paid  on  the  following  day 
after  the  poinding,  and  that  the  diligence  was  never  reported,  are 
admitted  by  the  pursuer. 

'<  Separately,  the  allegation  of  the  defender,  that  the  puzsuer 
aismdted  the  constable  and  successfully  resisted  the  poinding,. is 
proved  by  the  records  of  the  Sheriff-Court,  extracts  from  which 
have  been  produced,  in  terms  of  a  late  order  of  the  Lord  Ordi- 
nary. These  shew  that  the  pursuer  assaulted  the  constable  to 
the  effusion  of  his  blood,  and  attempted  to  deforce  him ;  and  it 
must  have  been  in  consequence  of  that  violence  that  the  con- 
stable went  through  the  form  of  returning  the  schedule  of  pomd- 
ing, unauthorized  by  the  statute^  and  utterly  inept  and  void  in 
itself  which  has  just  been  referred  to« 

"  On  this  state  of  the  fiact,  the  question  arises  whether  a  mere 
dtieo^  to  exeqnte  illegal  <filigence,  which  the  person  who  has 
been  the  object  of  it  has  successfully  resisted  viafacti,  can  en- 
title that  party  to  damages  ?  The  relevancy  of  such  a  ckim 
seems  very  doubtfuL  Take  a  stronger  case  than  occurs  here : 
Suppose  an  otBc&t  who  has  a  warrant  against  A  attempts  to 
execute  it  against  B,  who  knocks  down  the  officer  and  walks 
fi-eely  off  without  being  agun  assailed,  surely  B  could  not  seek 
reparation  in  law  as  for  an'  injury  which  he  has  himself  manu 
forti  prevented.  Nor  even  in  former  times,  when  tlie  popular 
excitement  was  at  its  height  against  general  warrants  in  another 
part  of  the  empire^  could  Wilkes  have  cUdmed  damages  if  he 
had  succeeded  in  repulsing  the  officers  and  prevented  themfirom 
seizing  Ms  papers.  There  is  no  such  case,  nor  any  analogous 
precedent  on  record. 

**  n^^^If  any  damages  were  held  to  be  due  here,  on  views 
different  from  those  entertained  by  the  Lord  Ordinary,  it  would 
be  necessary  to  distinguish  the  cases  of  the  creditor  and  of  the 
constabfe.  Each  of  these  have  separate  grounds,  sufficient,  it  is 
thought,  to  meet  the  puTsuer^s  claim  of  damages  in  the  present 
and  in  every  other  stage  of  tlus  action. 

**  (1.)  The  creditor,  Mr  M*LeUan,  is  not  Uable  for  the  un- 
authonzed  blunder  of  the  messenger.  That  error  consisted  in 
the  ei^ecuUon  of  intimatioQ  oi^  charge  served  on  tiie  debtor, 
which  the  creditor  09UI4  never  see.  In  such  circumstances, 
loolclp^  to  the  humble  acqtiirements  and  qualifications  of  justice 
of  pi^jbOe  constables,  whom  alone  the  lieges  can  employ  in  exe- 
cutinipf  these  warrants,  it  would  be  a  most  serious  doctrine  in-> 
deed  if  they  were  held  responsible  for  every  blunder  in  the  exe*^ 
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putioni  dellTered  to  the  debtors,  necefsarily  outwitk  the  presence 
of  the  creditor.  In  general,  the  parties  holding  these  decrees  are 
the  most  humble  in  the  commnnity.  The  officers  employed  to 
execute  the  warrants  are  also  of  the  lowest  grade  and  qualifica- 
tions, as  the  remuneration  allowed  to  them  by  the  statute  de- 
monstrates, and  therefore  a  Uirge  class  of  the  most  indigent 
members  of  society  might  be  exposed  to  ruin  if  they  were  made 
personally  responsible,  by  processes  in  this  Court  or  otherwise, 
founded  on  the  mistake  of  ignorant  constables.  This  was  well 
illustrated  by  Lord  Mackenzie,  in  his  opinion  in  the  analogous 
case  of  Brodie,  1 8th  June  1836,  which  desenres  attentive  con- 
sideration in  all  cases  of  the  present  description,  founded  on 
petty  irregularities  by  constables  in  the  execution  of  the  small- 
debt  act. 

"  In  the  strictest  application  of  the  law,  howerer,  in  cases  of 
more  importance,  it  is  material  to  observe  that,  even  in  the  case 
of  messengers-at-arms,  the  highest  class  of  officers  intrusted 
with  the  execution  of  writs,  the  employer  of  the  messenger  is 
not  held  liable  in  reparation  to  a  party  suffering  injury  from 
any  clerical  or  even  wilAil  mistake  of  the  latter  in  the  execu- 
tion of  his  duty,  not  authorized  by  the  employer,  or  known  to 
him  till  after  the  wrong  has  been  done.  The  productions  here 
prove  incontestably  that  the  employer  here  could  not  be  aware 
of  the  messenger's  blunder  till  the  pursuer  complained  of  it, 
after  the  attempted  poinding,  as  the  execution  returned  by  the 
messenger  to  the  creditor  was  quite  correct  and  complete  in  every 
I>articu]ar :  See  additional  appx.,  p.  3. 

"  The  creditor  in  the  present  instance,  therefore,  falls  within 
the  rule  laid  down  by  the  Court  exempting  employers  from  re- 
sponsibility for  the  mistakes  of  officers  in  the  execution  of  dili- 
gence to  which  the  creditor  has  not  been  personally  accessory, 
as  exemplified  in  the  case  of  M*I^llan,  in  1766,  5  Brown's 
Suppt.  920,  and  of  Stewart  in  1784,  Dicty.  p.  13,989,  and  the  opi- 
nions reported  in  the  late  case  of  Scott,  26th  June  1844,  as 
quoted  in  the  defenders'  minute.  Tlie  same  doctrine  also  has 
been  recognized  by  the  general  practice  to  seek  reparation  for 
inept  executions  of  diligence  only  against  the  messenger  and 
his  cautioners. 

"  Besides,  the  fact  is  constantly  to  be  kept  in  viewhercj'^hich 
Is  established  by  the  productions,  (additional  app.  p.  2  and  3) 
that  the  pursuer  was  both  cited  originaliy  and  charged  ifterwaidB, 
by  executions  delivered  to  himself  personally.  Yet  it  does  not  ap- 
pear that  he  ever  complained  of  any  error  or  defect  in  the  cita- 
tion, either  to  justices  or  creditor,  till  recently  before  the  pre- 
sent action  was  raised.  This  being  the  fhct,  the  observations  of 
Xord  Mackenzie,  on  the  groundlessness  and  ii^ustice  of  a  claim 
of  damage  in  the  case  of  Brodic,  before  referred  to,  are  entitled 
to  peculiar  weight,  as  a  migority  of  the  First  Division  of  the 
Court,  giving  efibct  to  his  Lordship's  views,  and  laying  particu- 
lar stress  on  the  personal  citation  of  the  debtor,  assoilzied  both 
the  creditor  and  constable  from  an  action  of  reduction  and  da- 
mages, on  the  ground  of  clerical  error  in  citation,  not  more  venial 
than  that  which  occurs  here.  In  both  cases,  the  executions 
blundered  were  not  exemplified  in  any  of  the  sdiedules  annexed 
to  the  act. 

**  (2.)  With  regard  to  the  claim  against  the  constable,  it  is 
thought  that  the  action  is  also  untenable,  under  the  circum- 
stances against  him.  Although  the  blunder  sustained,  as  a 
ground  for  reducing  the  charge,  certainly  arose  from  the  fiiult 
of  the  constable  alone,  yet,  when  it  is  considered  that  the  pur- 
suer took  redress  in  his  own  hand,  and  wounded  the  constable 
to  the  effvsion  of  his  bloody  and  in  such  an  aggravated  manner  as 
to  compel  the  judge  who  tried  the  case  to  subject  him  to  six 
months  imprisonment,  it  is  difficult  to  conceive  that  the  pursuer 
should  be  entitled  to  any  pecuniary  reparation  ftx>m  the  man  he 
assaulted,  for  the  mere  attempt  unsuccessfully  directed  against 
his  goods  as  stated  in  the  record.  The  defender  does  not  plead 
compensatio  inmrim  in  form,  but  the  whole  documents  are  suffi- 
cient to  establish  that  his  claim  for  damages  in  this  civil  suit 
against  the  officer  whom  he  assaulted  is  in^evant  and  ground- 
less. 

**  If  tliat  view  of  the  case  be  correct,  the  present  action  will 
fkn  to  be  dismissed  in  all  its  conclusions ;  for,  if  the  pursuer  has 
no  claim  to  damages,  he  had  no  right  or  occasion  to  pursue  re- 
duction of  a  charge  on  derelingmshed  diligence,  raised  fbr  tLJntt 
debt,  admitted  to  have  been  paid  by  a  co-obligant  three  months 
before  this  action  was  oammenoed.  The  pursuer  alleges  that 
he  was  obliged  to  reduce  the  charge,  in  case  the  debt  and  dili- 
gence had  been  assigned  to  a  tliira  party.  But  it  is  impossihla 
for  any  ooort  of  justice  to  listen  to  moh  an  absurd  pietext  te 


unnecessanr  litigatimi.  AcooidSn^  totbe  pllnafli'•€lvlkl|y^ 
ment,  the  debt  was  paid  by  his  co-obligant,  the  pri»dpd  detor, 
on  the  day  after  the  inept  poinding.  It  wtnild  have  been  tgrai 
fraud  in  the  principal  debtor  to  assign  to  another  the  gnraodi 
of  debt  against  his  surety,  which  had  been  given  «p  to  tiie 
debtor  as  extinguished,  and,  if  the  pursuer  truly  eotcrtiiBed 
any  doubt  of  his  friend's  honesty,  he  should  have  called  as  \am 
to  cancel  the  documents,  which  be  does  not  allege  he  everiM; 
or  he  might  have  inresented  a  summary  applicatioD  ibr  tkk 
purpose  to  the  Judge  Ordinary,  wfaidi  would  have  gires  yn 
the  necessary  protection  for  a  ftw  diiUiiigs.  In  every  ve% 
therefore,  this  action  appears  to  have  been  brought  vitte 
le^timate  purpose  or  excuse ;  and  bdoogs  to  a  class  of  iiiti 
which  ought  to  be  uniformly  disooimged  by  the  law.* 

At  advising, 

Lord  Justice-Clerk,— The  Court  formeriy  ofqectod  to  the  at- 
tempt made  by  the  respondents  to  answer  distinct  aad  6m 
reasons  of  reduction,  founded  on  deviations  fh)m  the  nln  pn- 
scribed  by  the  statute,  by  urging  matters  wholly  foraga  to  tb 
point,  viz.,  that  the  debt  was  due,  or  that  no  injury  wm  mh 
tained.  Neither  was  that  course  taken  in  Brodie,  ISthKcfroi- 
ber  1836,  referred  to  by  the  Lord  Ordinary ;  ibr  In  thatcnithB 
mfvjority  of  the  First  Division  held  that  thore  was  no  imfi- 
larity,  but  a  good  citation,  under  which  the  par^  oogjit  to  hm 
app^red.  That  the  First  Division  never  intended  to  asf  thtf 
irregularity  in  diligence  could  be  obviated  by  pleading  nd 
considerations  as  I  have  now  adverted  to  is  plain  from  the  jaif- 
ment  (founded  on  the  strictest  application  of  the  <^)po8itodo^ 
trine)  in  granting  a  new  trial  in  M'Luskie  r.  Stnitlieii»vlbGh 
we  lately  had  occasion  to  consider. 

In  this  question  of  relevancy,  it  appears  to  me  that  theo* 
swers  to  the  claim  of  damages  on  the  merits  are  emmfntf 
viewed  as  objections  to  r^vancy.  No  two  matters  can  be  bmr 
distinct  I  said  formeriy  that  I  fought  the  reooveiy  of  dtfMfH 
was  very  hopeless ;  but  on  the  relevancy  of  the  daioi,  wtac^ 
was  not  before  us,  I  gave  no  opinion.  By  the  former  jndgDBt 
we  sustained  the  fomth  and  fibfth  reasons  of  reduction.  Tte 
two  reasons  amounted  to  this — that  th^e  had  not  been  adeiste 
or  proper  charge  to  pay  riven  to  the  pursuer,  and  as  poia&f 
oould  only  be  executed  after  a  t^uargeoi  ten  free  c&q^  the  poiii- 
ing  which  took  place  was  unwarrantable  and  illegaL  Tbii  m 
expressly  found.  Now,  even  though  a  d^>t  is  due,  yet  pilic 
execution  of  a  poinding  of  goods,  without  any  distinct  ^aifeii- 
timating  that  this  will  foUow  if  the  debt  is  not  paid  witkiii 
specific  period,  is  not  only  an  irregularity,  but  a  wrong  vfcieh 
may  have  occasioned  danaage,  and  for  deiSaice  of  wbicfa  ii  ^ 
really  a  complete  mistake  to  plead,  as  matter  of  retevsncf  t 

Srevent  the  claim  for  damage  going  to  a  jury,  that  the  debtw 
ue.  The  amount  of  the  inhtry  su^uned,  or  the  argumeBtt  ai 
fiicts  which  may  tend  wholly  to  exclude  or  reduce  thedmiftt. 
are  not  matters  of  relevancy.  On  the  grounds  stated  witb  mA 
anxiety  by  the  Lord  Ordinary,  there  is  hardly  an  actioi  ti  ^ 
mages  which  we  might  not  Udce  fh>m  a  jury,  practically  abdU 
ju^  trial  in  all  vadk  cases,  and  decide  them  for  ooiselves. 

it  appears  to  me  most  deariy  that  there  is  a  relevant  dtf 
for  damages,  whatever  answers  the  defenders  may  havt  en  t^ 
facts. 

This  behag  my  oj^on,  I  should  wish  to  Abstain  fron  flf 
fhrther  remark ;  but  there  are  two  grounds  stated  by  the  ItfA 
Ordhiary  for  liberating  the  defenden,  to  which  we  are  bondv 
advert 

1.  The  Jirst  is,  that  the  creditor  cannot  be  liable  for  wnBT' 
and,  of  course,  if  well-fbunded  in  principle,  it  goes  toaaywns^ 
done  by  sherifiT-ofltoers  in  the  execution  of  diligence  ftr  tkt 
recovery  of  debt,  because  these  officers  are  geoeriQ^  ^ 
unskilful,  and  very  likely  to  commit  blunders.  Oonnd'tg 
the  great  additions  made  to  the  profits  of  these  oAoos,  m 
the  great  increase  to  the  bushiess  with  which  tbej  mqrBO*^ 
intrusted,  it  is  very  necessary  not  to  countenance  this  difttf 
of  want  of  skilL  But  if  they  are  both  very  likoly  lo  b^ 
diligence,  and  veiy  unable  to  answer  claims  of  dami^aB,  IAhp 
thinJc  thiis  the  veir  case  of  all  others  in  which  the  cndilor* 
ptoylng  them  for  his  own  benefit,  must  answer  for  tfa^ 
The  case  of  a  procurator-fiscal  employing  a  ~ 
as  Scott,  96th  June  1844,  hi  this  Division,  or  tha 
from  the  north — has  no  sort  of  application  to  credlloat 
ofllcers  to  recover  payment  of  tHir  debts  by  dilifMi^ 
against  the  person  or  the  goods  of  their  debtor. 

9.  Theoastotha«Ao8rtitta8iiMitobeMd»Mli 
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that  it  is  a  gioimd  for  diwniiwiiiig  the  daim  of  damages  against 
him  as  not  relerant  that  there  is  a  conyiction  produced  by 
which  it  is  said  that  the  porsoer  deforced  the  officer,  and  was 
tried  and  imprisoned  for  the  deforce.  Tliat  may  or  may  not, 
before  the  jury,  be  a  good  answer;  and  it  may  or  may  not  be  that 
the  conviction  excludes  the  inquiry  as  to  the  fact  of  ixvjury  from 
the  poinding ;  or  it  may  turn  out,  on  the  other  hand,  that  the 
judgment  of  tlie  Ck)urt  reducing  the  diligenoe  as  irregukr  may 
affect  greatly  the  question  as  to  resistance  of  the  alleged  war- 
rant* These  are  all  matters  for  the  trial ;  but  really  to  dis- 
miss an  action  of  damages  because  the  defender  produces  in  pro- 
cess (what  he  may  not  even  use  at  the  trial)  a  conviction  for  de- 
forcement against  the  offioer,  as  part  of  the  intended  proo^  is  a 
departure  th}m  all  rules  applicable  to  juiy  cases  under  the 
statutes,  which  alarms  me  greatly.  We  are  not  even  entitled  at 
present  to  look  into  any  evidence,  or  to  assume  one  single 
averment  <^  the  defenders.  In  the  question  of  relevancy — and  it  is 
the  relevancy  alone  that  is  before  us — ^we  can  look  onl  v  to  the  case 
of  the  pursuer.  Kow,  in  addition  to  the  fact  that  the  diligence 
was  without  a  previous  charge  and  illegal,  he  states,  first  in  the 
summons  and  secondly  in  the  condescendence,  (p.  7,  sec  8,)  that 
the  poinding  was  purposely  carried  through  on  a  public  market- 
day,  at  the  time  when  the  pursuer's  inn  was  most  prowded  with 
customers,  and  to  his  iivjury  and  damage.  How  can  we  say 
that  there  is  any  proper  objection  to  the  relevancy  of  this  case 
for  trial  on  any  of  tiie  grounds  argued  to  us  ?  If  the  diligenoe 
was  irregular,  and  particularly,  if  the  pomding  took  place  when 
no  distinct  charge  was  given,  then  that  is  a  ^o/ wrong,  whether 
the  debt  was  due  or  not.  Whether  iigury  was  sustained  is  a 
question  of  fact  and  for  the  jury,  as  also  the  claim  for  compen- 
sation for  that  alleged  injury. 

But  the  terms  of  the  issue  do  not  appear  to  be  adapted  to  the 
case.  It  is  the  issue  taken,  as  in  the  case  of  MXuskie,  when 
the  diligence  has  not  been  previously  found  to  be  irregular. 
Under  this  issue,  both  on  the  principle  on  which  the  Court 
went  in  that  case  of  M'Luskie,  and  on  the  authority  of  various 
cases,  the  pursuer  would  be  entitled  to  a  verdict — for  wrongous 
the  poinding  was.  Now,  that  is  not  the  proper  position  of 
parties.  The  question  as  to  the  illegality  of  the  poinding  is  de- 
cided, and  ought  not  to  be  included  in  the  issue.  The  only 
question  is,  whether  it  was  executed  to  the  loss  and  injury  o£ 
the  pursuer. 

Accordingly,  this  distinction — ^very  important  for  the  interests 
)f  the  defenders — has  been  taken  in  various  cases  after  the  Court 
lad  decided  the  illegtdity  of  the  diligence.  In  many,  unfor- 
;unately,  the  question  of  legal  irreguhirity  never  comes  before 
he  Court  separately  at  all,  and  only  arises  at  the  trial.  This  is 
he  case  generally  in  suspensions.  But  in  such  cases  as  the  pre- 
(ent,  viz.,  reductions,  the  form  of  issue,  after  judgment  on  the 
egal  question,  ought  to  be  that  adopted,  after  much  considera- 
ion,  in  Ijandell  v.  Landell,  March  6,  1841 :  **  It  being  admitted 
hat,  by  a  final  judgment,  &C.,  the  warrant  was  decided  to  be 
WegaX  and  irrc^^ular— whether,"  &c.  In  this  case  the  issue  should 
un :  *'  It  having  been  decided,  by  a  final  judgment  of  the  Court, 
Ated  38th  May  1844,  that  the  poinding  was  illegal  and  unwar- 
antahle,  in  respect  that  no  charge  was  previously  served  on  the 
•urtuer,  in  terms  of  the  statute  authorising  the  recovery  of 
mail-debts  before  the  justices  of  peaoe,~Whether  the  said 
oinding  was  executed  on  or  about  the  6th  day  of  October  1841, 
t  Dumfries,  to  the  loss,  injury  and  damage  of  the  pursuer  ?" 
By  thifl  latter  form  of  issue  the  pursuer  is  not  entitled  even 
>  nominal  damages,  merely  because  there  was  a  technical  ir- 
3galarity.  He  is  obliged  to  prove  injwy,  and  so  make  out  his 
[aim  for  damages  by  wewing  that  he  did  really  suffer  by  the 
Tegular  poindmg,  in  a  way  wad  to  an  extent  which  entitles 
Im,  although  the  debt  was  duc^  to  damages  for  the  injury. 
[o  may  have  so  suffered ;  that  is  a  question  for  a  jury ;  and 
cannot  assume  that  he  did  not,  or  that  he  cannot  prove  it.  As 
lere  is  no  proper  objection  to  relevancy,  I  think  the  case  must 
ist  go  to  a  jury  in  ordinary  form. 

Lord  MedmjflL-^Whai  this  case  was  formerly  before  us,  I  cer- 
linly  was  of  opinion,  and  so  expressed  it,  that  as  the  pursuer 
id  suffered  no  real  injustice, — ^because  the  debt  recovered  was 
ae,  and  it  was  doubtfol  if  any  more  formal  charge  was  neces- 
\ry  than  delivering  a  copr  of  the  decree,  and  the  poinding  had 
sen  resisted  and  not  earned  into  effbct, — the  process  should  be 
Lsmissed ;  hut  the  minority  took  a  different  view,  and  sustained 
le  4th  atMl  Still  reasons  of  reduction :  lliat  expounded  the  law 
'  the  case  so  fat.  Foundfaig  on  this,  I  am  not  surprised  that 
e  inroceM  is  pressed  on  te  damages :  there  was  and  ooaid  be 


no  other  object  in  bringing  the  case  into  Court ;  and  I  much  de- 
sire that  I  could  take  the  same  view  of  our  powers  and  duty  in 
disposing  of  it  as  the  Lord  Ordinary  seems  to  have  done  in  his 
note.  I  wish  it  were  according  to  the  theory  and  practice  of 
jury  trial  that  the  Court  had  the  power  of  stopping  in  limine  ac- 
tions which  are  brought  not  for  any  ii^ury  to  the  party,  where, 
from  its  nature  and  the  evidence — often  all  documentary — only 
nominal  damages,  if  anj^,  must  be  the  verdict — ^perhaps  none  at 
all ;  and  when  the  sole  interest  to  prosecute  is  the  award  of  ex- 
penses— often  very  heavy  expenses — wliich  follow  even  on  nomi- 
nal damages,  and  which  is  to  benefit  not  the  supposed  sufferer 
but  another  party  altogether.  And  in  such  cases,  when  no  da- 
mages are  given,  attended  as  such  a  verdict  is  with  an  award  of 
expenses,  how  often  are  these  irrecoverable  from  the  party,  as 
he  for  whose  advantage  alone  such  a  process  has  been  raised  is  not 
liable  ?  I  do  not  think  such  a  power  in  the  Court  would  be  much 
to  the  discredit  of  jury  trial,  and  it  would  be  much  to  the  advan- 
tage of  the  lieges.  But  I  am  aware  such  is  not  consistent  witli  the 
procedure  where  a  relevant  case  of  alleged  wrong  is  raised,  as  is 
now  established  in  this  case.  It  must  be  disposed  of  by  the  jury. 
To  them  may  be  addressed  some  of  those  considerations  so  w^l 
brought  out  by  the  Lord  Ordinary.  It  is  their  province  alone 
to  say  whether  iujury  has  been  suffered  by  the  pursuer  from  the 
blunder  committed  here  by  the  constable,  and  whether  damages, 
and  to  what  amount,  are  due  to  him  or  not.  On  that  matter,  I 
do  not  hazard  an  opinion.  I  know  it  is  not  my  province,  at  this  > 
stase  of  the  proceedings,  to  do  so,  and  therefore  I  refrain. 

Lord  Moncreijffl—l  am  of  opinion  that  the  pursuer  has  a  re- 
levant case,  on  which  he  is  entitled  to  obtain  an  issue  for 
proving  that  he  has  sustained  damage  and  ii\jury  by  the  poind- 
mg in  question. 

The  Court  has  already  decided  that  the  poinding  was  illegally 
executed ;  and  though  we  may  sometimes  entertain  little  £ivour 
for  particular  actions  of  damages  of  this  nature,  founded  on 
technical  Uunders,  I  cannot  allow  myself  to  sanction  a  principle 
which  would  deny  action,  as  on  irrelevancy,  in  matters  which 
may  be  of  much  greater  importance.  I  must  go  straight  for- 
ward upon  the  question  of  hw,  whatever  the  effect  may  be. 

Now^  it  is -quite  clear  to  me  that  the  pursuer  has  a  legal  claim 
for  any  damage  he  can  prove  he  has  sustained,  directly  produced 
by  the  illegal  poinding,  both  against  the  constable  who  executed 
it,  an^  against  the  employer  who  put  the  warrant  into  his  hands 
for  the  purpose  of  execution. 

I  must  observe,  that  the  defender  assumes  a  great  deal  too 
much  when  he  assumes  it  to  be  fhlly  settled  that  the  decree  was 
regular  and  legal.  He  cannot  be  entitled  to  assume  that,  seeing 
that  the  Court  were  equally  divided  in  opinion  on  the  point, 
and  that  it  never  was  decided.  All  that  can  be  assumed  in  the 
present  argrument  is,  that  the  question  on  the  effect  of  the  error 
in  the  execution  of  poinding  must  be  considered  by  itself  and 
laying  that  other  question  aside.  I  mean  by  this  merely  that 
the  defender  is  not  entitled  to  take  the  very  high  tone  he  does 
in  his  minute  of  debate. 

But,  on  the  proper  question  before  the  Court,  lam  not  able  to 
assent  to  the  doctrine  laid  down  broadly  in  the  Lord  Ordinary's 
note,  that  **  the  creditor,  Mr  M^Lellan,  is  not  liable  for  the  un- 
authorized blunder  of  the  messenger.*'  i  have  always  understood 
the  law  to  be  different,  and  that  a  private  creditor  authorizing 
diligenoe  is  liable  for  the  blunders  of  messengers  or  officers  in 
the  execution  of  such  diligence.  One  case,  quoted  in  the  pur- 
suer's minute,  is  direct  to  the  veiy  point:  M'Donnel,  21st  July 
1834.  The  execution  was  left  blank  in  the  inducioy  and  there 
was  said  to  be  tk  forgery  in  the  name  of  one  of  the  witnesses, 
which  made  it  r^y  a  more  favourable  case  for  the  employer. 
But  the  precise  point  found  was,  that  "  a  creditor  employing  a 
messenger  to  execute  diligence  is  liable  in  damages  to  the 
debtor  if  the  diligence  be  illegally  or  wrongfully  put  in  execu- 
tion.'' 

I  know  of  no  case  to  the  contrary,  but  of  many  cases  to  the 
same  efitet.  The  cases  referred  to  by  the  Lord  Ordinary  are 
altogether  inapplicable.  In  the  case  of  M^Lellan  1766,  Br.  Sup. 
5920,  there  was  no  such  decision  as  that  supposed.  It  was 
only  fotmd  that  the  messenger  was  liable  for  his  own  blunder — 
not  that  the  employer  was  not  liable.  In  the  case  of  Stewart, 
in  1784,  the  diligenoe  had  been  fuUy  executed  and  the  debt 
kgaibf  consigned,  and  after  that  the  messenger  cliose  at  his  own 
hand,  after  the  warrant  was  exhausted,  to  i^^prehend  the  debtor 
a  second  time.  The  very  existence  of  such  a  case  shews  the 
ffenml  rule.  Then  the  case  of  Smith  v.  Scott  sndFraser,  26th 
Jwie  1844,  (which  I  suppose  is  that  referred  to— though  there  is- 
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another  case  X)f  Scott  the  same  day,)  is  totally  foreign  to  the 
question.  It  related  to  the  case  of  a  procurcUor-JUcalt  which  I 
hold  to  he  an  entirely  different  case.  But  there  was  no  sudi 
decision  as  that  assumed.  I  have  a  note  of  it,  and  all  that  oc- 
curred was,  that  the  Lord  Justice-Clerk,  declai^g  himself  not 
prepared  to  put  the  procurator-fiscal  employing  a  messenger  in 
the  same  position  with  a  private  party,  said,  that  he  had  *'  a 
strong  impression  that  Scott  was  entitled  to  the  issoe  he  asked, 
on  the  particular  ground  laid  in  the  summons,  viz.,  that  he  had 
given  positive  instructions  to  the  messenger.''  And  I  myself  said 
that  **  he  will  be  entitled  to  shew  that  such  instructions  were 
given  as  naturally  led  Fraser  to  think  that  the  pursuers  were 
the  parties," — ^I  quote  the  very  words  in  my  note-book.  The  casd 
has  evidently  no  application  to  the  case  now  before  the  Court 

Another  case  has  indeed  occurred  in  which  the  principles  of 
the  subject  were  fully  discussed :  Munro  v.  Mnnro  Taylor,  de- 
cided last  session,  25th  February  1845.  But  the  opinions  there 
delivered  were  directed  entirely  to  the  distinction  between  the 
case  of  the  procurator-fiscal  giving  no  particular  instructions, 
and  that  of  a  private  party  entrusting  his  diligence  to  a  messen- 
ger or  other  officer  of  the  law.  In  tiie  latter  case  I  hold  the 
law  to  bo  clear,  that  the  private  party,  whether  he  gives  special 
instructions  or  not,  is  responsible  for  the  consequences  of  any 
gross  error  of  the  officer  employed  by  him,  which  renders  the 
execution  of  the  diligence  illegal ;  and  I  think  that  it  wotild  be 
a  ver^r  dangerous  thing  if  the  law  were  otherwise. 

This  case  relates  to  a  small  matter.  But  the  barriers  of  the 
law  must  not  be  broken  down ;  and  there  is  always  danger  of 
mischief  to  the  law  being  done  when  we  i^e  pressed  to  act  on 
such  considerations.  I  don't  doubt' that  justice  in  the  mail) 
may  be  done  when  the  only  admissible  issue  shall  be  settled. 

With  regard  to  the  constable,  I  can  see  no  room  for  doubt 
He  is  surely  answerable  for  the  consequences  of  his  own  illegal 
act ;  and  the  veiy  cases  referred  to  prove  this.  Whatever  effect, 
therefore,  the  circumstances  attending  the  resistence  to  the 
warrant  may  have  in  the  trial  they  cannot  render  tl^  cUii^  ir- 
relevant What  migl^t  l|ave  been  thq  state  of  tliat  matter,  as  of 
criminal  jurisdiction,  if  it  had  been  then  known  or  established 
that  the  attempt  to  execute  the  warrant  was  illegal,  it  is  not 
hhjus  loci  to  inquire.  But  in  any  such  inquiry — especially  in 
the  question  of  damages— the  case  of  O'Niel,  alluded  to  bv  the 
Lord  Ordinary,  and  the  lupous  English  case  otBroadfoot,mih% 
State  Trials,  vol.  xviii.  would  deserve  'grave  consideration. 

I  agree  in  the  change  of  the  issue  proposed. 

Lord  Cockbum, — I  consider  the  Court  to  have  decided,  by  its 
interlocutor  of  the  28th  May  1844,  that  the  only  irregularity 
was  in  poinding  without  a  correct  charge. 

I  was  then  of  opinion  that  the  consequences  of  this  want  of  a 
charge  must  be  settled,  or  must  be  prepared  for  settlement,  by 
the  Lord  Ordinary,  before  the  Court  could  proceed  furUier; 
and  now  that  it  is  prepared,  my  horror  of  these  miserable  ac- 
tions of  damages  for  formal  irregularities,  and  nominal  injuries, 
makes  me  lament  that  I  cannot — as  I  then  thought  that  I  might 
— quash  the  case  at  once ;  but  according  to  our  law  I  cannot 
Tlie  defences  may  receive  effect  fh>m  the  juiy,  but  I  do  not 
think  that  they  exclude  the  action. 

In  so  far  as  the  goods  were  given  over  to  the  creditor  without 
any  attempt  at  a  previous  public  sale,  the  poinding  was  irregularly 
conducted.  But  still  were  was  a  poinding,  for  the  goods  w6re 
attached,  and  the  defender  Nelson  declares,  in  his  own  ocheduleiy 
^  the  said  poinding  to  be  completed,** 

That  the  debt  was  both  due  and  afterwards  paid  cannot  ex- 
clude the  claim  for  damages  for  completing  an  illegal  poinding. 
A  creditor  is  not  entitled  to  do  diligence  against  a  debtor  irregu- 
larly, even  for  a  just  debt ;  nor  does  a  debtor's  paying  the  debt 
imply  any  renunciation  by  him  of  any  claim  he  may  hare  for 
injury  done  him  in  attempting  to  levy  it  If  a  debtor  be  ille- 
gally sent  to  jail  for  a  true  debt,  does  he  debar  himself  fiom 
seeking  reparation  lor  this  iigury  hy  itaylng  ? 

Nor  will  the  debtor  having  in  this  instance  assaulted  the  con- 
stable exclude  the  action.  He  has  paid  the  penalty  of  that,  in 
so  far  as  the  public  is  concerned,  by  imprisoiiment ;  and  he 
must  answer  to  the  constable  when  an  action  shall  be  brought 
to  make  him  do  so.  Meanwhile,  what  defence  is  this  assault  to 
the  constable  for  his  irregularity,  which  poasibly  provoked  the 
assault,  or  to  the  employer  who  was  not  assaulted ;  and  I  thinft 
the  creditor  liable  for  thia  irregulaiity  committed  by  the  con- 
stable he  employed. 

It  has  been  decided  that  a  procurator-fiscal  is  not  responsible 
for  the  misconduct  of  a  constable  or  other  such  officer,  who 


he  is  f>b^g<^  to  employ  in  the  bonne  of  his  (the  i 

fiscal*s)  omdal  duty.  But  this  does  not  s^rply  to  the  cue  if  t 
private part^  employing  an  officer /br  kit  prmde  Moo/^mi 
where  the  officer  is  one  of  a  class  whidi  he  cannot  go  bejooi 
These  are  the  pleas  on  which  the  action  is  attempted  to  be  n 
onoe  thrown  out  I  regret  that  I  cannot  think  them  wAam 
for  this.  Whata  jury  may  think  proper  to  do  with  thecv^ 
when  it  comes  to  be  di^osed  of  by  tbem>  is  a  totsUy  diftntt 
matter. 

The  Court  repeUed  the  defenders'  pleas  in  law,  mn 
&r  as  stated  as  olyections  to  the  relevancy  of  the  ac- 
tion, and  found  the  issue  pn^Msed  bj  the  Lwd  Jietiix* 
Clerk  should  be  the  issue  to  try  the  eause. 

Pursuer's  authorities.— Smith,  15th  Feb.  1835.  ¥xat,tA 
Jan.  1836.  Taylor,  5th  March  1829.  Maodonald,  Sltt  Jnh 
1835;  Ersk.  iii  J,  15.  Keith,  12th  June  1812.  Hill,  m 
Nov.  1813;  Hume's  Cases.  Baird,  4th  July  1826;  M'Lefiin, 
4Mur.  383.  Fraser,  22d  Jan.  1822.  Anderson,  7th  Jime  1821 
Hunter,  16th  March  1836 ;  Bell's  Prin.  750,  sec  2031.  Sword, 
I3th  Feb.  1839.  M'Donell,  2l8t  July  1834.  Cleland,  ilAii^ 
1835. 

Defenders'  authorities.— Befl's  Com.  L  373.  Staii;  l%i 
Linwood,  14th  May  1817.  Daliymple,  19th  Jan.  1804 ;  Hoort 
Cases,  387.  Waldie,  1st  March  1822,  affirmed  lOth  Feb.  \&t; 
1  W.  and  S.  1.  Brodie,  18th  June  1836.  Smith,  26th  im 
1844. 

Zxfrd  Ordinary,  Cuninghame. — Act  Batheifbrd,  Miitoat; 
Richard  Arthur,  S.S.C.  Agent—Alt.  G.  G.  Bell,  Young;  Tba 
Johjj^toije,  S.S.C.,  AgenL—K  Clerk.— [FJjMM.} 


2ith  May  1845. 
First  Division. — (J.C.) 

No.  170.-T-MART  Weib  or  Mitchell^  Adt?ocaior,  u. 
Heiutobs  and  Kibk-Session  of  Kiluodik,  Bapotr 
dents. 

Advocation— Statute  1  and  2  Vict  c.  86— Caution— Prooest- 
A  n  advocation/rom  the  Heritors  and  Kirk-  Session  of  A,  fitf  tfc  * 
stance  of  a  pauperj  under  the  provisions  of  the  act  \  wdi  Tid 
c.  81,  held  incompetent,  in  respect  that  the  noteofadvocatw»,ti0 
received  and  marked  l^  the  clerk  in  the  Outer-Ilouse  was  Ml » 
compcmied  with  a  certificate  o/cctution  in  terms  o/theacL 

A  petition  to  the  Heritors  and  Kirk-Sesflioii  oi  d- 
modan  for  a  sum  of  aliment  for  the  children  of  His 
Hary  Wpir  or  MitcBell,  a  widow,  and  for  a  house  fiv 
her  own  residence,  having  l>een  refused,  a  note  of  a^ 
vocation  against  the  Heritors  and  KiriL-Seaeion  «» 
presented  by  her  in  the  form  prescribed  by  the  let  «J 
2d  Vict.  c.  81,  which,  however,  was  not  aocompaztie^ 
by  a  certificate  that  caution  had  been  found.  The  osf* 
of  advocation  was  received  and  marked  by  the  deii  ia 
the  Outer-House.  An  objection  to  the  advocatk*? 
upon  tiie  ground  that  it  was  not  accompanied  with  « 
certificate  of  caution  having  been  stated,  theLt^dOi^ 
nary  pronounced  the  following  interlocutor : 

"14^  March  1845. — Having  heard  parties  procnTatofi,j| 
respect  that  the  note  of  advocation,  when  received  and  ibbW 
by  the  derk  in  the  Outer  House,  was  not  accompanied  wfth  J 
certificate  of  caution  in  terms  of  the  act  1  and  2  Yjctc.^} 
1,  Finds  the  advocation  Incompetent:  Dismisses  the  same  ;ij 
in  respect  of  the  circumstances  of  the  case,  finds  no  ezpeoseite 
and  decerns."   '  ' 

Mrs  Mitchell  presented  a  reclaiming  note  jnjH 
their  Lordships  to  repel  the  objections  to  (be  compf 
teney  of  the .  note  of  advocation  i  or  at  least  to  ijj 
that  it  was  stiU  competent  for  the  advocator  lo  iv 
caution,  and  to  remit  to  the  Lord  Ordinary  te^ 
the  bond  of  juratory  caution  for  expenses  ttoP*^ 
produced  to  be  received^  and  maintained  that  cw* 
had  not  been  ftund,  because  it  was  not  neoeBsaiyAr « 
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pauper  in  an  advocation  such  as  the  present  to  find 
caution. 

The  Heritors  maintdned,  that  section  2  of  the  sta- 
tute was  imperative ;  that  no  note  of  advocation  conld 
be  competently  received  unless  accompanied  by  a  cer- 
tificate of  caution  having  been  found ;  and  thistt  such 
notes  were  received  without  argument,  and  as  a  matter 
of  course,  because  the  respondent  was  protected  by  the 
obligation  imposed  on  the  advocator  to  find  caution. 

I^e  Court,  holding  that  the  statute  1  and  2  Vict  c 
81,  was  imperative,  but  reserving  to  the  advocator  her 
right  to  bring  the  deliverance  of  the  Heritors  and  Kirk- 
Session  under  review  in  any  form  that  might  be  compe- 
tent, adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

LordOrdmanff  Robertson. — For  Advocator,  More,  Pattison; 
Charles  Spenoe,  &S.C.,  AaenL—For  Re^ptrndentB.  Madarlaoe; 
MarAifihan  and  Ivory,  W.&,  AgenU.^^,  C/^it;.— [J.C.] 


2m  May  1845. 

FiBST  Division^ — (J.C.) 

No.  171. — EoBEBT  Baxteb,  PursueTy  r.  Euphemia 

Sheal  or  Baxteb,  Defender. 

Bsnkmpt—Tnut— Husband  and  Wife— Divoroo— Aliment— 
Poors'-BoU. 

Robert  Baxter  ndsed  an  action  of  divorce  against 
Eaphemia  Smeal  or  Baxter,  his  wife.  After  defences 
had  been  lodged,  the  Lord  Ordinary  decerned  against  the 
pursuer  for  £10  of  interim  aliment,  and  £10  to  account 
of  his  wife's  expenses.  Within  a  fortnight  after  this 
interlocutor  liad  been  pronounced,  the  pursuer,  who  had 
been  carrying  on  business  as  a  grocer  and  spirit-dealer, 
executed  a  trust-disposition  for  the  benefit  of  his  credi- 
tors. He  thereafter  presented  a  reclaiming  note  against 
the  interlocutor  of  the  Lord  Ordinary,  and  on  a  state- 
ment that  he  was  utterly  destitute  and  bankrupt,  and 
was  about  to  apply  for  the  benefit  of  the  poors'-roll, 
prayed  that  the  interlocutor  might  be  recalled. 

The  Court  refused  the  reclaiming  note,  because,  as 
the  husband  had  come  into  Court  at  his  own  expense, 
he  was  bound  to  bear  the  expense  of  his  wife's  defence; 
and  because  his  wife  was  entitled  to  her  decree  to  en- 
able her  to  rank  on  her  husband's  estate  with  his  other 
creditors. 

Lord  Ordinary,  Ciminghanie. — Act,  Forman ;  William  Fergu- 
•on,  Agtmt — Au.  Clegfaom,  John  Kennedy,  junior,  W.S^  AgmU — 
W.  CAri:.— [J.C] 

2m  Mc^  1845. 
Sboovb  Dnnsioir. — (FX.BLH.) 
No.  172. — WiLLUM  Moray  Stirlikg  of  Abercaimey, 
Pursuer^  v.  Mrs  Christian  Moray  or  Home  Druh- 
MOHi>,  and  others.  Defenders. 

Statute  1685,  c.  29— Entail— ResohitiTe  Clause—^  re9(Attive 
cknae  held  styfiekni,  whete  the  prohibitory  cUnue  waa  irUroditced 
OS  a  rettricHon  and  limitation,  and  the  resolutive  elauie  was  ui- 
sertedf  ^  with  and  under  this  condition  and  provision,  as  it  is 
hereby  conditioned  and  provided,  that  in  case  the  said  Alexander 
Moray,  ffc.,  shall  contraveen  the  other  before  written  conditions 
amd  pTomeions,  restrictions  and  limitcUions,  herein  amtaiited,  or 
QMyoftkemT 

Stalote  1685,  c.  23 — ^Entail — Sale— TF%«re  lands  which  were  in- 
cluded m  a  deed  of  entail,  but  to  which  no  feudal  titU  had  been 
made  t^^,  were  onted  in  statutory  trustees  under  a  private  act  of 
parUamentfor  certain  purposes — Held  that  the  hetr  was  not  em- 
titled  to  alienate  or  contract  debt  so  as  to  affect  them. 

^tate  1685,  c.  22— -Entail— Destination— Heirs  whatfloerer— 
Wher%  {y  an  entaU  the  destination  was  taken,  failing  a  particular 


individual,  to  the**  heirs  whatsoever  to  be  procreated  of  his  body;** 
and  in  a  reneuml  of  the  title  the  destination  was,  tn  the  same 
event,  taken  "  to  his  heirs  whatsoever,"  but  the  latter  deed  referred 
to  the  former  one,  and  contained  a  clause  excluding  heirs-poT' 
tioners — Held  that  the  destination  in  the  deed  of  renewal  was  a 
proper  taillied  destination,  and  made  no  change  on  that  contained 
in  the  original  deed 

James  Moray,  on  14th  March  1769,  executed  a  deed 
of  entail  of  the  lands  and  barony  o£  Abercaimey  and 
others,  in  favour  of 

"  Alexander  Moray,  my  eldest  son  now  in  life,  and  the  heirs- 
male  lawfully  to  be  procreate  of  his  body  ^  whom  ffuling  to  the 
said  Charles  Moray,  my  youngest  son,  and  the  helrs-niale  law- 
fully to  be  procreated  of  his  body ;  whom  ikiling,  to  any  other 
son  or  sons  lawfully  to  be  procreated  of  my  own  lody  according 
to  their  seniority,  and  the  heirs-male  to  be  procreated  of  his  or 
their  bodys ;  whom  fkiling,  to  the  heirs  whatsoever  to  be  pro- 
created of  the  body  of  the  said  Alexander  Moray,  my  eldest 
son ;  whom  failing,  to  the  heirs  whatsoever  to  be  procreated  of 
the  body  of  the  said  Charles  Moray,  my  youngest  son;  whom 
fiuling,  to  the  heirs  whatsoever  of  any  son  or  sons  to  be  pro- 
created of  my  own  body ;  whom  Aiiling,  to  SusSnnah  Moray,  my 
eldest  daughter,"  &c. ;  "  but  with  and  under  the  conditions,  pro- 
visions, restrictions,  limitations,  exceptions,  clauses  irritant  and 
resolutive,  declarations  and  reservations  after  spedfled,"  Sco. 

The  prohilMtory  clause  was  introduced  in  tha  follow- 
ing manner : 

**  And  with  and  under  the  restrictions  and  limitations  after- 
written,  as  it  is  hereby  expressly  conditioned  and  provided." 

Besides  the  prohibitory  clause,  there  were  certain 
other  clauses,  commencing,  ''  and  provided  always," 
^^  provided  always,"  <^  and  with  and  under  this  restriction 
and  limitation,"  "  and  with  and  under  these  conditions 
alwajTS."  The  resolutive  and  irrftant  clauses  were  in 
the  following  terms : 

"  And  with  and  under  this  condition  and  provision,  as  it  is 
hereby  conditioned  and  provided,  that  in  case  the  said  Alex- 
ander Moray,  the  heirs-male  of  his  body,  or  any  of  the  hei^ 
succeeding  to  the  lands  and  estate  before  disponed,  shall  con- 
traveen the  other  before  written  conditions  and  provisions,  re- 
strictions and  limitations  herein  contained,  or  any  of  them,  whe- 
ther before  or  after  the  right  to  the  said  lands  and  estate  shall 
devolve  upon  them,  that  is,  shall  fiiil  or  neglect  to  obey  or  per- 
form the  said  other  conditions  and  provisions,  or  any  one  of 
thenv  or  shall  act  contrary  to  the  said  other  restrictions  and 
limitations,  or  any  of  them,  excepting  as  is  before  excepted,  - 
that  then,  and  in  any  of  these  cases,  the  person  or  persons  sf} 
contraveening,  shall,  for  him  or  herself  onl^r,  ipso  facto,  amit, 
lose  and  forfeit  all  right,  title  and  interest  which  he  or  she  hath, 
or  might  &11  to  them,  in  the  lands  and  estate  before  disponed ; 
and  as  such  right  shall  become  void  and  extinct,  so  the  said 
lands  and  estate  shall  devolve,  accresce  and  belong  to  the  next 
heir  appointed  to  succeed,  albeit  descended  of  the  oontraveener's 
own  body,  in  the  same  manner  as  if  the  contraveener  were  na- 
turally dead,  and  had  died  before  the  contravention,  and  upon 
every  contravention  which  may  happen  by  and  through  any  of 
the  heirs  succeeding  to  the  said  hmds  and  estate,  their  failing  to 
perform  idl  and  eadi  of  the  conditions,  or  acting  contrary  to  all 
or  any  of  the  restrictions  before  written,  it  is  hereby  provided 
and  declared,  not  only  the  hmds  and  estate  before  disponed  shall 
not  be  burdened  with,  or  liable  to,  the  debts  and  deeds,  crimes 
and  acts,  of  the  persons  contraveening,  whether  before  or  alter 
the  right  devolves  upon  them,  but  also  all  debts  contracted, 
deeds  granted,  and  acts  done,  contrary  to  the  conditions  and  re- 
strictions appointed  by  me,  or  to  the  true  intent  and  meaning 
hereof;  shall  be  of  no  force,  strength  or  effect,  and  ineffectual 
and  unavailable  against  the  other  heirs  called  to  succeed,  and 
who,  as  well  as  the  said  lands  and  estate,  shall  noways  be  bur- 
thened  therewith,  but  free  therefiram,  in  the  same  manner  as 
if  such  debts  or  deeds  had  not  been  contracted  or  granted,  or 
such  crimes,  acts  or  commissions,  had  never  been  done  or  hap- 
pened." 

The  entail  was  duly  recorded  in  the  Register  of 

Taillies  on  22d  June  1769.  ^T^ 

On  the  death  of  the  entailer,  his  son,  Alexander 
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MoTay,  obtained  a  crown*-charter  of  resignatioci  and 
confirmation,  dated  6th  August,  and  sealed  4tfa  Novem- 
ber 1777.  By  this  deed  the  clause  of  destination  was 
^Hghtly  yaried.    By  it  the  lands  were  destined 

^  dHecto  nostro  Alexandro  Moray  de  Abercaimy  axmigero  filio 
natu  maximo  demortui  Jacob!  Moray  de  Aberodmy  armigeri 
et  hieredibus  maaculiB  ex  ^as  oorpore  l^time  procreand  Qui- 
bos  deficien  Carolo  Moray  filio  natu  minimo  diet  Jacob!  Moray 
et  hasredibus  masculis  ex  ejoB  corpore  legitime  procreand  Quibos 
deficien  hieredibus  qtubuscnnq  diet  Alexandri  Moray  Quibus 
'  deficien  hsredibus  quibuscnnq  diet  Carol!  Moray  Quibus  de- 
ficien SusanniB  Moray  filia  natu  mazime  diet  Jacob!  Moray  de 
Abercaimy,"  Ac 

On  29th  June  1801,  Charles  Moray  Stirling,  the 
heir  of  entail  then  in  possession,  disponed  the  lands  of 
Panholes  and  Blackford,  (which  were  parts  of  the  lands 
of  Abercaimey,  and  had  been  included  in  the  deeds 
1769  and  1777,)  to  himself  in  liferent,  and  to  his  eldest 
.  B9n  in  fee ;  whom  failing,  to  the  same  heirs  of  entail  as 
were  called  to  the  succession  of  the  estate  of  Aber- 
caimey by  the  destination  contained  in  the  deed  of 
entail  of  1769.  Thereupon  a  crown-charter  of  resig- 
Ba^on  was  expede  in  1801  in  favour  of  these  heirs. 
^Neither  the  disposition  nor  the  charter  of  1801  were 
recorded  in  the  Register  of  Taillies. 

The  lands  of  Bullands  and  Bedralls,  which  were 

also  part  of  the  estate  of  Abercaimey,  had  been  in- 

^duded  in  the  entail  1769.     They  were  held  of  subject 

superiors,  and  no  feudal  title  had  ever  been  made  up 

to  them  under  the  entail. 

Certain  lands  of  Glenalmond,  acquired  by  excam- 
bion  in  place  of  certain  lands  of  Abemyte,  were  con- 
tained in  an  entail  executed  by  Charles  Moray  Stirling 
iiil808. 

These  lands  were  disponed 
^  with  and  under  the  conditions,  proyisions,  restrictions,  limi- 
tations, exceptions,  clauses  irritant  and  Tesolutire,  and  declara- 
tions after  written,  as  the  same  are  specified  and  contained  in  a 
^deed  of  entail  of  the  estate  of  Abercaimy,  executed  by  the  de- 
ceased James  Moray  of  Abercaimy,  my  &ther,  upon  the  said 
14th  March  1769,  in  fiiTour  of  the  deceased  Alexander  Moray.** 

The  conditions,  &c.,  are  introduced  as  follows : 

*^But  with  and  under  the  conditions,  proYisions,  limitations, 
exceptions,  clauses  irritant  and  resolutive,  declarations  and  re- 
fcvrations  specially  after  mentioned,  contained  in  the  foresaid 
deed  of  entaM  of  the  estate  of  Abercaimy,  executed  by  the  said 
James  Moray,  my  fhther,  of  date  14th  March  1769,  which,  with 
the  foresaid  order  and  course  of  succession,  are  thereby  appointed 
to  be  engrossed  in  tiie  charters  and  infcftments  following  there- 
on, and  in  all  the  subsequent  procuratories  and  instruments  of 
resignatioli,  charters,  special  retours,  serrices,  instruments  of 
s^sine^and  other  transmissions  and  inyestitures  of  said  lands 
and  estate.** 

The  other  clauses  were  introduced  in  similar  terms, 
^^and  with  and  under  the  restrictions  and  limitations 
afler  written,  as  it  is  by  the  said  disposition  of  taillie 
of  die  estate  of  Abercaimy,  expressly  conditioned  and 
Jjrovided,"  &c. 

On  23d  August  1831,  James  M.  Stirling,  the  heir 
ihen  in  possession,  with  consent  of  the  requisite  num- 
ber of  heirs  of  entail,  obtained  a  private  act  of  par- 
liament for  vesting  the  whole  of  the  foresaid  lands, 
except  Panholesy  Blackford  and  Glenalmond,  in  trus- 
tees, with  power  to  sell  for  payment  of  debt  By  this 
act  it  Was  enacted  that  the  trustees  should  make  appli- 
ctifion  to  the  Court  of  Session  for  warrant  to  record 
tb^  charter  of  lt77  in  the  Register  of  Taillies,  and  the 
Court  wer«  thereby  autboriqjdd  mi  i^oir^  on  such 


application,  to  grant  warrant  for  recording  ^  erne. 
By  that  statute  it  was  likewise  enacted, 

**  that  such  part  or  parts  of  the  said  entailed  lands  ad  estitea 
shall  not  be  sold  under  authority  of  this  act  shall  bckof  to,  ni 
continue  settled  upon  the  same  smes  of  heirs,  sod  iitk  ud 
under  the  same  conditions,  proyiskms,  declarations,  leterritkcs, 
burdens,  faculties,  restrictions,  limitations,  and  diiuBei  iniUB 
and  resolutiTe,  as  are  contained  in  the  rights  and  infotiina 
of  the  said  entailed  lands  and  estates,  so  far  as  th»  akia% 
undetermined  and  capable  of  taking  eSect ;  it  bong  ha^  ie* 
clared  that  valid  and  suf9cient  titles  and  infeftm^  for  i& 
dering  the  said  recited  deeds  of  taillie  efibctual  accoidii^  to  the 
law  of  Scotland,  shaU  be  made  up  and  completed  in  the  pepm 
of  the  said  James  Moray,  or  of  the  heir  of  entail  for  the  tisi; 
under  authority,  and  with  the  approbation  of  1^  stid  Cant  d 
Session,  in  either  of  its  Divisions,  in  and  to  all  and  tmj  pot 
or  parts  of  the  said  entailed  lands  and  states  whidi  thaO  e£« 
be  sold  as  aforesaid,  whereunto  the  said  James  Mony  hie  ikx 
completed  titles  under  the  said  recited  deeds  of  entail  aa  befin 
narrated." 

These  statutory  trustees  had  not  occasion  to  sell  aij 
of  the  lands  vested  in  them  by  the  act. 

The  present  pursuer  made  up  his  tide  by  speebl 
service  to  his  brother  as  heir  of  tidllie  and  proms 
in  the  whole  lands  contained  in  the  charter  1777.  a^ 
on  the  precept  following  on  the  retour  of  his  service  be 
was  infeft  on  21st  August  1841.  He  likewise  eipede 
two  other  special  services  as  heir  of  taillie  and  pnm- 
sion  to  his  brpther,  the  one  as  to  the  lands  of  Panb(^ 
and  Blackford,  comprehended  in  the  crown-charter  d 
1801,  the  other  as  to  the  lands  of  Glenalmond;  ea- 
braced  in  the  entail  1808. 

The  pursuer  sold  the  whole  lands  under  a  minme  d 
sale,  dated  10th  and  17th  August  1841,  t6  Chariedfioos 
Drummond,  for  the  sum  of  £250,980^  9.  4.  stdiB& 
whereof  £500  was  declared  to  be  payable  at  Mardnifc' 
1841,  and  the  balance  at  the  first  term  of  Whitsunday  or 
Martinmas  after  the  pursuer's  death.  Mr  HomeDm- 
mond  declined  to  implement  this  minute  until  a  jvfig- 
ment  of  the  Court  was  pronounced  to  the  efieet  t^ 
the  pursuer  was  in  a  situation  to  grant  him  a  valid  td 
effectual  disposition.  Mr  Home  Drummond  aeeoii- 
ingly  presented  a  note  of  suspension  agaiaGt  a  th»ale&- 
ed  charge.  The  pursuer  brought  an  action  of  decb- 
rator  against  the  heirs  of  entail,  narrating  ibe  fbn- 
said  sale,  and  concluding  to  have  it  found  and  declared 
that  he  had  full  power  to  implement  the  foresaid  wr 
nute,  and  to  sell,  alienate,  and  dispone  the  said  iao^ 
Defences  were  lodged  to  this  action  by  Mrs  ChrirtuB 
Moray  or  Home  Drunmiond  and  the  other  hssn « 
entaiL  The  two  actions  of  suspension  and  dedanft? 
were  conjoined  and  a  record  made  up.  . 

The  Lord  Ordinary  ordered  cases. 

The  pursuer  argued^l.  That  the  resolutive  dais 
in  the  original  entail  1769  was  defective,  because  it  ^ 
not  provide  for  a  forfeiture  of  the  right  of  the  pv^f 
possessicm  upon  contravention  of  each  of  the  profa^ 
tions  or  conditions  of  entail,  but  only  on  contraTCDti* 
of  certain  '^  other*'  conditions  and  provisiona,  w\aA^ 
not  sufficiently  precise*  2.  That  the  deetiaatioB  00* 
tained  in  the  charter  of  1777  introdueed  a  aoatedil 
change  upon  that  contained  in  the  taillie  of  1769,—^ 
one  l^ing,  on  the  failure  of  heirs-male  ofthetw^* 
Charles  Moray  Stirling,  <<  to  the  heirs  whateoevtf  f 
the  body  of  the  said  Alexander  M(»tty ;  whom  fiS"^ 
to  the  heirs  whatsoever  of  the  body  of  die  mSA  O^ 
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ing  simply  ^^  to  the  heirs  whatsoever  of  the  sidd  Alex- 
ander Moray ;  whom  failing,  to  the  heirs  whatsoever 
of  the  sard  Charles  Moray  Stirling;"  that  the  heirs 
whatsoever  of  the  body  was  a  limited  term,  under  which 
none  but  descendants  can  succeed,  while  "  heirs  what- 
soever^ includes  not  only  descendants  but  ascendants 
also,  and  collaterals  in  the  remotest  degree ;  that  '^  heirs 
whatsoever*'  was  equivalent  to  "  heirs  and  assignees," 
and  was  not  a  proper  taillied  destinaUon ;  and  that  as  the 
charter  1777,  which  must  be  held  to  be  the  regulating 
investiture  of  the  lands  on  account  of  the  prescriptive 
possession  which  has  followed  upon  it,  was  defective,  the 
entail  must  necessarily  come  to  an  end ;  that  the  crown- 
charter  of  1777,  which  is  now  the  only  subsisting  en- 
tail, does  not  constitute  a  valid  entaU,  being  a  deed 
executed  by  the  crown,  and  not  by  one  of  his  Majesty's 
subjects,  as  provided  by  the  statute  1685,  c.  22,  and 
that  that  charter,  which  was  not  registered  till  1831, 
was  not  then  capable  of  registration,  not  being  the  ori- 
ginal entail  of  the  lands.     3.  That  the  entail  of  Panholes 
and  Blackford,  executed  in  1801,  was  not  recorded  in 
the  Register  of  Taillies,  and  that,  consequently,  there 
was  no  valid  entail  as  to  these  lands.     4.  That  no  pro- 
per feudal  title  had  ever  been  made  up  to  the  lands  of 
Eullands  and  6edi*alls,  and  that,  consequently,  he  was 
in  a  situation  to  alienate  these ;  and,  5.  That  the  entail 
of  Glenalmond,  executed  in  1808,  was  defective,  as  it 
narrates  the  clauses  of  the  entail  1769  by  way  of  recital 
merely,  but  not  so  as  to  incorporate  them  into  the  deed 
as  substantive  and  independent  provisions. 

The  defenders  argued — 1.  That  the  resolutive  clause 
of  the  deed  1769  was  not  defective ;  that  it  was  inserted 
as  a  condition  and  provision,  and  consequently,  that 
the  ^^  other  before  written  conditions  and  provisions,  re- 
strictions and  limitations,"  refer  to  the  whole  other  con- 
ditions, provisions,  restrictions  and  limitations,  in  the 
deed  written  before  the  resolutive  clause,  and  that  the 
prohibition  against  selling  was  one  of  these  before  writ- 
ten conditions,  <&c     2.  That  the  destination  contained 
in  the  charter  1777  was  in  effect  identically  the  same  as 
that  contained  in  the  original  entail,  and  that  the  des- 
tination, so  hr  from  having  been  altered,  continued  to 
be  the  ruling  destination  of  the  estates ;  that  as  the 
charter  specially  refers  to  the  entail  1769,  and  was  de- 
clared to  be  in  the  same  terms,  the  entail  1769  sub- 
stantially formed  part  of  the  later  deed ;  that  the  two 
destinations  were  the  same  in  practical  effect,  keeping 
in  view  that  in  both  deeds  they  were  qualified  with  the 
provision  ^'  the  eldest  heir-female,  and  the  descendants 
of  her  body,  always  excluding  heirs-portioners,  and 
Btioceeding  sdll  without  division  throughout  the  whole 
coarse  of  succession ;"  that  there  being  no  new  desti- 
nation created  by  the  deed  1777,  it  did  not  require  to 
be  registered  in  the  Register  of  Taillies;  that  at  all 
events  the  charter  1777  was  a  valid  entail,  and  prohibited 
selling,  and  that  its  registration  was  legalized  and  ex- 
preselj  authorized  by  special  act  g(  parliament.    3. 
That  the  titl^  to  Panholes  and  Blackford  did  not  re- 
quire to  be  registered  in  the  Register  of  Taillies,  it  be- 
in|^  a  mere  renewal  of  the  entail  1769.  4.  That  though 
t2ie  lands  of  Bullands  and  Bedralls  had  only  been  h^d 
ott  »  personal  title  under  the  entail,  the  pursuer  had 
never  made  up  any  other  title  to  them  in  his  own  per- 
Boiiy  and  Aat  therefore  be  was  not  in  a  sitaattoQ  to  call 


for  a  decree  finding  him  entitled  to  sell,  and  that  at  any 
rate  these  lands  were  vested  in  the  statutory  trustees, 
who  were  bound  to  reconvey  the  same  to  the  heirs  of 
entail  under  a  valid  entaiL  5.  That  the  Glenalmond 
entail  was  not  defective,  the  references  to  the  entail 
1769  being  merely  inserted  parenthetically. 

The*  Lord  Ordinary  reported  the  cause  to  the  Court 
by  the  following  interlocutor  and  note : 

*^2Ut  January  1845. — ^The  Lord  Ordinary  having  considered 
the  record,  reviBed  cases,  deeds  of  entail,  and  other  title-deeds 
produced,  and  whole  process,  makes  avizandum  with  the  cause 
to  the  Second  Division  of  the  Court,  and  appoints  printed  copies 
of  the  revised  cases,  and  of  the  deeds  of  tailzie  founded  on,  and 
of  such  other  writs  as  either  party  think  it  material  to  lay  be- 
fore the  Court,  to  be  forthwith  boxed,  that  the  cause  may  be 
reported. 

"  iVbto.— In  reporting  this  case  to  the  Court,  the  Lord  Ordi- 
nary has  some  hesitation  in  expressing  any  opinion  upon  several 
of  the  questions  at  issue,  even  on  the  elaborate  discussion  which 
they  have  received  in  the  revised  coses  prepared  by  the  parties, 
as  mrtber  light  will  probably  be  thrown  on  these  points  by  the 
deliberations  of  the  Court  before  final  judgment.  As  at  pre- 
sent advised,  however,  the  Lord  Ordinary  b  bound  to  say  that 
he  feels  great  doubt,  notwithstanding  the  aUe  and  anxious  argu- 
ment  maintained  for  the  pursuer,  whether  the  objections  stated 
by  him  to  the  entails  libelled  on  are  sufficient  to  liberate  Mm 
firom  their  fetters. 

"  I.  The  first  plea  raised  is  upon  the  phraseology  of  the  re- 
solutive  clause  of  tlie  original  tailzie  of  1769,  which  is  said  to  be 
rendered  equivocal  and  unintelligible  by  the  incomprehensible 
use  of  the  term  *  othm^  in  its  reference  to  the  acts  resolved ;  but, 
viewing  the  whole  expressions  used  in  this  tailzie  in  connexion 
with  each  other,  it  is  apprehended  that  this  objection  is  not 
maintainable.  The  prohibitory  clauses  of  the  entail  are  admitted 
to  be  complete  and  unexceptionable  in  the  several  restraints 
authorized  by  the  act  16S5,  and  they  are  described  as  limitatwnt 
and  re$frictioH§  of  the  rights  of  the  several  heirs  substituted  to 
the  succession,  after  which,  in  a  subsequent  section  of  the  tailzie, 
the  resolutive  clause  is  introduced  with  these  words : — *  And  with 
and  under  this  condition  and  provision,  as  it  is  hereby  conditioned 
and  provided,  that  in  case  the  said  Alexander  Moray,  the  heirs- 
male  of  his  body,  or  any  of  the  heirs  succeeding  to  the  lands 
and  estate  before  disponed,  shidl  contraveen  the  other  bef(n^ 
written  conditions  and  provisions,  restrictions,  and  limitations 
herein  contained,  or  any  of  them,  whether  before  or  after  the 
right  to  the  said  lands  and  estate  shall  devolve  upon  them,  that 
is,  shall  fail  or  neglect  to  obey  or  perform  the  said  other  condi- 
tions and  provisions,  or  any  one  of  them,  or  shall  act  contrary 
to  the  said  other  restrictions  and  limitations,  or  any  of  them, 
excepting  as  is  before  excepted,  that  then  and  in  any  of  these 
cases,  the  person  or  persons  so  contraveening  shall,  for  him  or 
herself  only,  iptofacto^  amit,  lose  and  forfeit,  all  right,  title  and 
interest,  which  he  or  she  hath,  or  might  fall  to  them,  in  the 
lands  and  estate  before  disponed.' 

«*  It  is  difficult  to  hold  such  a  clause  ai^  in  any  respect,  of 
doubtfid  import.  From  the  generality  of  its  reference  to  *  the 
other  BBTORB  waimar  conditions  and  provisions,  and  restrictions 
and  limitations,  or  any  of  them,*  it  includes,  with  unusual  compre- 
hensiveness, the  whole  previous  prohibitions  of  the  tailzie.  The 
resolving  clause  itself  was  manifestly  treated  by  the  entailer  as 
a  limitation  and  restriction^  as  well  as  a  condition  and  provision  of 
the  deed ;  this  was  unquestionably  the  technical  and  correct 
description  of  the  prohibitory  clause,  and,  in  the  subsequent 
resolutive  clause,  the  entailer  dedarea,  in  express  terms,  that  if 
any  substitute  shall  contravene  any  ot  the  other  conditions  or 
provisions,  or  restrictions  or  limitations  of  the  taibde,  (thus  di- 
rectly  including  all  the  prohibitions,^  his  right  shall  cease.  It 
would,  it  is  thought,  be  a  straining  oi  constnietion  which  even 
the  rigour  of  interpretation  required  in  entail  law  would  not 
justify  to  hold  this  resolutive  clause  as  inelfectuaL 

'*  ll.  The  next  objection  is,  that  the  tailzie  of  1769  was  altered 
by  a  charter  expede  in  1777,  in  so  fiur  as  the  destination  in  the 
original  tailzie  to  Alexander  Moray  and  Charies  Moray,  and 
*  the  heirs  whatsoever  of  their  bodies  respectively,  was  changed  to 
their  heirs  whatsoever,*  But  there  are  various  grounds  on  whidi 
it  is  thought  that  this  pleaisinsuffideut  to  support  the  sale  and 
the  dedaratoiy  conclusions  now  insisted  on  by  the  pursuer. 
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thmigh  ttteditt  clsnmcf  dettimtloii  withcmt  a  tiimtation  to 
dgteendante  of  the  bod/,  they  nay  be  so  eulijeet  to  interpret*- 
tien  and  continiction,  when  it  appears  ttom  other  dauses  of  the 
some  deed  that  this  was  the  intention  of  the  maker  of  the  tailzie. 
The  atithorities  qtioted  by  the  defenders,  and  in  particuUv  the 
•peeeh  of  the  Lord  Chancellor  ISIdon  in  the  ]$ozbiizghe  case,  fix 
this  point  beyond  the  power  of  questioi^ 

**  (9.)  The  same  doctrine  mnst  apply  a  fortion  to  charters  of 
renewfu.  When  flexible  terms  are  used)  they  cannot  be  stretched 
beyond  the  meaning  and  purpose  of  the  proprietors  who  pass 


Bntthegre  are  various  clauses  19  the  charter 
which  shew,  in  Che  most  dirtct  aod  uneqiuyocal  manner,  that 
the  party  who  obtained  thft  charter  had  not  the  most  remot9 
intentieB  to  otaatige  the  order  of  snocession  prescribed  by  the 
original  tasteies.  In  partiealar,  the  charter  j^oceeds  00  the 
prwMfrOmee  contained  in  these  TMy  tailzies,  aad  these  procura- 
ttfriea  theMMlves  ai«  speeWly  leferred  to  in  the  qwequidem 
clause  of  the  charter.  These  procuratories,  of  course,  set  teth 
the  suMilntlokk  of  heh^  in  whoee  fnvour  resignatiou  was  to  be 
nHMle  and  the  new  charter  granted ;  and  they  deseribe  and  de- 
fine the  hein  of  Alacander  and  Charles  Moray,  who  are  called 
inthek  proper  order  to  be  heirs  o/'cAsir&idtf«s.  When  the  war- 
ruttts  are  thus  explicit,  and  are  referred  to  in  the  body  of  the 
charter,  it  is  appel^eodod  that  they  n^ay  be  oompptently  founded 
on  lo  explain  aad  ooastrue  the  flexible  term  used  in  the  disposi* 
tire  clause  of  the  charter. 

^<  It  admits  of  no  di^mte  hi  general  that  deatinations  to  par- 
timilardasses  of  heirs,  set  ft^th  in  the  di^ositiTe  clause  of  a 
conYeyance  (when  these  are  described  by  a  flexiUe  term)  may 
be  explained  and  qualifled  by  a  subsequent  dause  in  the  eame 
dked.  The  au^oiftiee  as  to  Uiis  are  so  numerous,  and  many  of 
them  are  quoted  in  the  papers,  that  they  need  not  be  enume- 
rated hero.  But  it  seems  to  be  maintained  hi  the  preaent  in- 
stance that  the  charter  cannot  be  restricted  by  any  other  instro- 
ment^  hawe<ire^  diitmolly  referred  to,  which  is  not  quoted  or 
repeated  hi  siAwtsnee  hi  the  diarter  itself.  9ut  the  Lord  Ordl^ 
nfty  knolls  of  no  l^ithority  for  that  doctrine,  (^aestioos  as  to 
MMMsisft  do  tiot  arise  with  creditors  but  inier  haaredes^  and  so 
iMMt'be  governed,  ev«a  in  the  strictest  talkies,  by  the>«'ileii|i(m 
of  tbo  makers  or  mnters  of  settlements  and  charters^  Henoe 
when  heirs  are  cidled  under  the  terms  aad  conditions  of  a  spe- 
cific <leed,  quoted  by  name  and  date  in  a  auooeedaig  tdmrter 
of  the  progress,  it  must  be  always  oompetent  to  ascertain  by 
the  original  deed  referted  to  the  legal  import  of  erery  heir^a 
dahn,  when  it  depends  «o  aphrasecf  flexible  import  in  that 
charter  of  renewal. 

^Ihdeedi  the  ease  wYAtXi here  ooours  is  treated  both  by  Craig 
rUb.  IL  Dieg.  IS,  §  10,)  and  BrsUne.  In  notichig  changes  of 
destanation  by  error,  and  without  the  consent  of  those  interosted, 
Ohdg  says,  *  Itaque  si  prima  investiture  itaooncepta  sit,  utvaa- 
asm  heredes  masculi  sueeedant ;  per  renorationem  fisndi,  lioet 
eaepre8SetH>ntineat  hetedi^  qmiimeamque,  agnatis  tamen  praju- 
^icari  lion  oensent^'—and  Mr  Erskine  lays  down,  in  substance^ 
the  Sflime  doctrine,  (H.  S,  20,)  when  he  obserres  that  charters 
hrptogreu 'toe,  ii^dtMcmsckises,  to  he  interpreted  agreeably  to 
ikoriffinaltme.  This  is  conceived  to  be  applicable  even  to  talkies 
ih  questions  of  sueoessiDn  among  Astr*. 
***(9.)  The  kw  is  now  settled  hi  questions  of  this  desct^ytion, 
srttd  is  well  iUastrated  by  reference  to  the  decision  hi  the  Creigie- 
bdl  ^taae,  which  is  feimded  on  by  both  parties,  and  was  truly  the 
CM vefM  of -the  present.  In  that  instance  it  will  be  reo^lected 
that,  Inr  the^fr^ai>tail,  the  estate  was  destined  generally  to '  the 
d^eimdemtt  (rf'tiie  first  substitute,'  (a  phrase  at  one  time  hi  some 
uto  among  conveyancers,)  but  the seoond  entail  was  tohetre-malef 
whom  fiiiUng,  to  the  heirs-ihmale  of  the  body  of  the  maker's 
aeoend  son,  (tile  first  substitute.)  The  kst  were  unnristakeaUe 
and  inflexible  tenns,  and,  conseooentiy,  when  fi>rtified  by  pre^ 
iorlption,  they  formed  the  hnr  of  the  fee,  and  controlled  the  ori- 
fthial  desthMttion.  But  had  the  original  destination  of  Cnugie- 
falOi  been  to  bdM-male  of  the  body  of  the  first  substitute,  and 
then  to  heira^bmale  of  his  body,  and  had  the  second  tailde  been 
t^  *the  degeendantB  ci  the  seoond  son,  as  caUed  by  the  original 
talltle,'  it  hi  apprehended  that  the  term  *duoendomt»;  asafiexible 
tattn,  and  %rfaen  so  wed,  would  not  have  efibeted  an  alteration 
of  Ifae  original  destination. 

•»  On  ihe  contrary,  that  very  nohit  eocuRed,  as  neariy  as  pos- 
sible, hi  tbe  case  of  Graham  of  Moriihie,  which  vraa  anxiouriy 
and  ebbotrntely  discussed  a  few  years  ago  both  hi  this  Court 
and  to  the  House  of  Lorda.  In  thathistancea^ontMctof  mar- 
liBg«,«xetmtefiitilf4«,ooo(ahied  a conveyawoe hi tha  dlspoii> 


tivecLwseofaoonsideraUe  eatateto  iletrv-anfe  of  ^ipow^ 
whom  felling,  to  heirs-female ;  after  which  the  proeiviiQi;  tf 
resignation  In  the  said  deed  contained  the  foUowing  sii^^ 
chuue : — *  That  the  eldest  son  and  Air  ducemliaiU  shall  alwtji 
succeed  preferably  to  the  younger  sons  and  thdr  desoeadiffli,* 
under  which  clause  afemale  descendant  of  the  eldest  am  chined 
the  estate  ftom  the  second  son  of  the  marriage ;  but  it  wm  h^ 
both  in  this  Court  and  in  the  House  of  Lords,  that  the  tem 
^  deacemkaUs^^  h&ngJUxible,  must  be  understood  as  in  aooordiue 
with  the  destination  in  the  nrimeoy  dause.  Lord  Henmofi 
observation  on  that  case  is  alike  correct  and  well  put:  'Herii 
a  geo^rio  term,  and  may  be  modified  into  heirs  of  the  bodr, 
heirs  of  a  marnafpe,  heirs  of  investiture,  heirs  of  liDe^bdn-mik. 
But  heirs-male  is  specific  and  exclusive  of  fionales.  A  us 
may  be  heir-female :  but  a  woman  never  can  be  heir-mik.  11a 
expression  *  deeoendant*  is  equally  generic,  embracing  hen- 
male  and  female,  as  called  by  the  deed  in  which  they  occst.' 
Se^  Fac  CoU,  2a  June  1816,  and  l  Wilson  and  Shaw,  p.  sss. 

"  (4.)  Even  if  Uie  charter  of  1777  could  be  viewed  as  tneviad 
separate  deed  of  entail  with  an  altered  order  of  soccesnn,  it 
would  be  effectual  against  the  pursuer,  as  it  contains  all  tte 
statutory  prohibitions,  has  been  recorded  m  theBegjetercfTa^ 
and  the  feudal  title  expede  by  the  pursuer  upon  it  is  oooplete. 

"  It  is  objected  that  the  registration  is  insufilcient,  becaasi 
the  act  1Q85  requires  the  original  tailzie  to  be  recorded,  ind  1 
charter  by  progress  cannot,  it  is  argued,  be  viewed  as  aaorip- 
nal  tailzie.  But,  in  the  firet  place,  the  registration  hoe  va 
ftothorized  by  the  special  statute  obtained  by  the  heir  in  pona- 
sion  in  1831,  and  that  seems  of  itself  to  obviate  any  plesfosaded 
on  the  act  1685 ;  and  in  the  teoond  place,  the  pursuer  and  ocber 
heirs  seem  to  be  barred  finom  pleading  that  the  charier  of  1777 
waa  not  the  original  tailzie^  as,  aooonling  to  his  intecpRtatks, 
it  was  thejiret  deed  u»  which  antf  change  wat  made  m  dk  ordtr  d 
euaceseum  appointed  b¥  ike  original  Uxiizie.  Indeed,  if  the  pnnooi 
construction  of  the  dause  of  substitution  be  correct,  tiw  dnzter 
would  be  contrary  to  its  warrants— the  procuratories  00  vkkh 
it  proceeded^-as  these,  in  express  terms,  were  limited  to  ban 
of  the  hocHee  of  Alexander  and  Charies  Moray. 

«*(5.)  Were  the  charter  of  1777  to  be  held  as  a  new  and  tf- 
f&KOt  tailzie  feom  tha^  of  1769,  it  would  still  be  bindingsaie 
pursuer.  Granting,  for  the  sake  of  alignment,  that  the  da(tBs> 
tion  to  the  heirs  whatsoever  of  Alexander  and  Charks  Hoo; 
was  a  never-ending  and  Inexhaustible  substitaUon—descefi^ba^ 
iq  the  laqguage  of  Lord  Bedesdale,  to  the  whole  children  of 
Japhet— it  would  not  invalidato  the  entail,  if  the  division  sbouc 
heire-pertienere  were  apt^  and  efibctually  excluded.  The  pa- 
manence,  or  even  the  perpetuity  of  the  entail  of  a  Scots  atut, 
if  executed  according  to  the  provisions  of  the  act  1685,  ii  art 
inconsistent  with  the  policy  of  that  statute. 

**The  sole  ground  on  wluch  an  entail  on  heirs  whstMeiv 
was  first  hehl  to  be  inef^tual  was  because  heirs-portiaBei 
were  not  excluded  in  the  tailzies  which  were  the  sulQect  of  &• 
cussion.  That  was  the  ground  of  decision  in  the  case  of  Colseia 
in  1761,  (Diet.  15,412,)  and  in  the  later  caaea  of  Far^nfaar  1. 
M'CuHoch,uil838;  lD.andB.p.l21and54&  Bnttiiechtita 
of  1777  is  liable  to  no  ouch  exception,  as  it  doaea  the  seriei  d 
substitutions  with  this  express  provision,  *  semper  eadoda 
hsModes  portionarias  et  sucoeden,  constanter  absque  diviskme  pf 
ordinem  totiua  ewxessionie*  The  continued  subsistence  of  sad 
an  entail,  even  where  the  sucoeesioa  opens  to  hews  whatsoever 
is  implied  in  tiM  dedsioa  of  the  late  caaa  of  Mure,  both  in  As 
Court  and  m  the  House  of  Lords.  See  15  Shaw,  581,  and)  S 
and  M*L.  237. 

'<in.  It  is  maintahied  that,  at  all  evoits,  the  fetters  of  thi 
entail  are  mappUcable  to  hmda  oaUed  PoaAofe*  and  Blbd^ 
becaoae  the  Uto  Cokmel  Moray  StirUng^  the  fiither  of  the  fB^ 
suer»in  1801,  executed  a  new  entail  d^artliyficom  the  phnw^ 
logy  used  in  the  destination  of  the  charter  of  1777*  and  reti- 
ring to  the  precise  terms  of  the  original  tailzie  of  1769 ;  «d  tfai 
olijection  stated  to  this  last  title  is,  that  it  waa  aof  reeerdeih 
tiieBegister  of  Tailzies.  The  Lord  Ordmaxy  can  bardltf  ikok 
that  it  would  be  safe,  or  consistent  with  any  rational  tiia  * 
the  law  of  entaH,  or  of  conveyancings  to  sanctjop  such  a  jhfc 
If  the  charter  of  1777  deviated  fkom  the  entail  of  176SL  it  «■ 
oompetent  and  proper  for  the  heir  ia/iosfestioii,  within  Iht  J** 
of  prescription,  to  oorreot  the  error  by  making  19  anfv^li^ 
ce^oraOo  the  eniaiL  There  is  neither  authorii^  nor  | 
holding  that  the  deed  of  rectification  must  be  viewa 
tailzie.  The  titie  stands  on  the  original  tailzie  to  1 
tioa  of  which  no  ol^eetioii  Is  st«ted^^3  \^  \^  V IC 
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**  IT.  The  next  plea  of  the  ptmnxer  in  {bunded  on  the  state  of 
the  titles  to  BvUands,  Bedrolls,  and  others,  which,  H  is  said, 
stnnd  on  a  tailzie  recorded  but  nerer  feudaHzed,  and  that  these 
particular  lands  are  thus  left  open  to  the  onerous  contracti<Hi8 
and  alienations  of  the  heir  in  possesion,  as  found  in  the  cases 
of  Douglas,  and  of  Kerse  and  others ;  hut  the  Lord  Ordinary  is 
inclined  to  think  that  the  specialty  noticed  by  the  defender, 
which  is  to  be  found  in  no  prior  case  on  record,  is  a  conclusive 
answer  to  the  objection.  The  whole  lands  noticed  under  this 
head  are  vested  in  statntory  Inutees,  and  so,  ex  vi  statuH,  belong 
to  them,  and  are  placed  beyond  the  contractions  of  the  heir,  till 
a  valid  title  is  completed  conf9rmably  to  the  entail,  and  in  terms 
of  the  act  of  parliament.  There  ioffB  not  appear  to  be  any  prin- 
ciple or  i^recedent  on  record  for  oremiling  that  plea,  keeping 
in  view  the  peculiar  enactments  of  the  statutes  under  which  the 
lands  were  vested  in  the  statutory  trufteeji  loi^g  before  the  sale 
now  under  suspension. 

**  y.  The  last  objecUon  urged  by  the  pursuer  i«  fiiuQded  oa 
the  terms  of  the  entail  of  Glenalmondj  executed  by  the  deceased 
Colonel  Moray  Stirling  in  1808.  This  deed  is  said  to  be  so 
£ramed  that  the  prohibitions  and  forfeitures  provided  for  in  it 
are  those  of  the  lands  of  Abercctfrnm,  tl^  ei^tail  of  which  is  fte- 
quently  referred  to  in  the  new  entail,  and  not  to  those  ot*  Ofmr 
almond,  which  alone  were  settled  by  the  deed  of  1808. 

**  If  the  pursuer's  construction  of  this  last  tailzie  were  correct, 
there  might  be  room  for  some  of  the  most  weighty  pleas  suc- 
cessfully urged  in  the  late  case  of  Eglinton,  and  the  sale  or 
ilienation  by  the  pursuer  quoad  Glenalmond  would  be  efifectual; 
t)ut  the  Lord  Ordinary  doubts  if  the  entail  pf  tfads  estate  fairly 
idmits  of  the  reading  proposed  by  the  pursuer.  It  is,  no  doubt, 
mnccessarily  and  anxiously  repeated  that  the  conditions  and 
imitations  of  the  new  tailzie  are  in  conformity  with  the  original 
ailzie  of  Abercaimey ;  but  the  fetters  appear  in  eyet^  essential 
lause  to  be  applied*  to  the  lands  therein  (fispQueti,  hp^tq  the 
uids  of  Glenalmond.  The  case  requires  no  fUrther  explanation 
Q  the  present  stage  of  the  cause." 

The  Court  advised  the  cause  on  the  revised  cases 
rithout  argument. 

Lord  Justice-  Clerk.—There  are  some  parts  of  this  case  as  to 
hich  the  effect  of  the  act  of  pariiament  as  to  tl^ese  estates  is 
ndoubted,  and  to  which  I  will  advert  in  the  outset  I  fuUv 
^rce,  that  if  the  conditions  and  provisions  of  tlie  deeds  of  entail 
"e  ineffectual,  the  act  of  parliament  has  no  effect  whatever  in 
ipplying  any  defects  in  the  clauses  of  the  entails,  and  was  not 

intended.  I  have  sent  ibr  and  considOTed  the  act  of  parlia- 
(?nt,  which  is  not  fully  quoted  in  the  pleading. 
But,  1. 1  apprehend  that,  as  the  estates  are  all  vested  in  the 
istees  by  the  act  itself  with  power  to  sell,  ifhilie  thelieir  ii| 
ssession  has  only  right  to  diaw  the  rents,  no  sale  by  him 
n  be  effectnal  or  complete ;  and  hence,  in  the  suspension,  I 
vc  no  doubt  whatever  that  ^e  charge,  on  this  groimd  alone, 
aid  not  be  sustained.  This  would  be  of  small  importance,  l^ow- 
2Ty  if  in  the  declarator  it  were  found  that  the  pinrsuer  had 
ht  to  sen,  as  the  suspender  and  charger  of  coinse  perfectly 
dcrstand  each  other  in  the  matter  of  the  intended  sale,  ^at, 
point  of  form  and  title,  it  cannot  be  disregarded  as  to  the  sale 
ted  to  have  been  actually  made,  while  the  estates  are  vested 
trustees. 

Die  case  of  Brown  has  no  application  to  this  point,  being  only 
emand  oa  the  bank  to  pay  over  to  creditors  the  money  de- 
ited  hi  the  bank  under  the  operation  of  the  act  of  parliament, 
tch  demand  was  made  after  it  was  found  that  the  entail 

not  protect  the  estate  against  the  diligence  cA  creditors,  and 
3n  the  money  could  no  longer  be  applied  in  terms  of  the  act 
>arliainent. 

.  But^  thcrQ  is  another  point  under  the  ad  of  parliament 
ch  is  of  more  importance.  X  am  of  o^nion  that  the  act  of 
Liament  excludes  altogether  the  questions  raised  as  to  the 
ts  to  which  it  is  said  no  titles  have  been  made  op  under 
e  of  the  de^ds  of  entail,  even  if  there  had  been  any  solid 
md  open  to  thto  pufsuer  on  these  points ;  Ibr  the  act  of  par- 
ent, obtained  on  the  application  of  the  pursuer's  brother,  and 
I  the  consent  of  the  heirs,  and  binding  on  them  all,  makes  it 
xpress  condition  and  provision  that  to  all  these  difibrent 
s — ^hAwingnarrated  fVilly  the  state  of  the  rights  under  which 

vrex*e  held,  and  that  a  title  under  tiie  entiul  had  not  as  yet 
I  oonrpleted— thero  shall  be  made  np  valid  and  suiBdent 
I  in  the  fMnoA  <>f  the  heir  of  entail,  under  the  authori^  and 

the  approbation  of  the  Court ;  andnntii  that  is  done  thess 


hmds  are  vested  in  the  tmstsva  bgr  the  ant  of  pttUament.  If 
the  entails  are  in  themselves  de&etiye^  then  these  titles  will  not 
entail  the  estates  beyond  the  terms  of  the  entails.  But  aU  these 
lands  to  which  no  title  under  the  entail  had  been  made  up  hav-r 
ing  been  transferred  to  and  vested  in  the  trustees,  it  was  quite 
a  competent  and  effectual  provision,  as  a  condition  of  the  aot« 
and  is  binding  on  the  pursuor,  that  to  these  lands,  before  the 
right  of  the  trustees  can  be  determined,  valid  titles  shall  be 
made  up  to  them  respectively  under  the  different  deeds  of  en-  ' 
tail  including  t^enu  I  have  no  doubt  that  this  is  perfectly  conu ; 
plete  and  e^tual,  and  ^at  ti|a  separate  questions  raised  as  te 
the  right  to  possess  these  lands  on  apparency,  and  to  diucgard 
the  oitails,  is  excluded, — and  excliMira,  net  on^  intsr  hari^^H 
out  as  much  in  a  que^tiofi  with  an  tmerous  pwrdmer  (supposing 
Mr  Clyarle«  Qome  Dnmimpnd,  hieing  a^  hdr  of  entail,  could 
(^aim  that  separate  character)  as  the  lands  are  in  the  meantime 
not  held  on  apparency  by  t|^  heir  of  entail  at  all,  but  are  vested 
elpsctually  in  trustees. 

In  the  ^ird  pUce,  I  an|  of  ojanlon  that  the  express  provision . 
ai^d  decUMrathm  of  ^is  act  of  parliament  altogether  ex<judes  the. 
question  whether  ^  cl^arter  1777,  supposing  it  to  he  inconsis^ 
tent  with  the  entail  176^  and  to  create  a  new  titk^  was  an  in- : 
s^ment  of  the  character  which  otherwise  eould  have  beea . 
effectually  recqrde4  ni^er  t|>e  j^uthority  of  the  Court  in  the  lie^ 
gister  of  Tailsies.    I  apprehend  that,  when  authority  was  spe? , 
cially  given  for  registering  that  charter  as  a  deed  of  entail  by 
this  act  of  pariiament,  as  the  arrangement  sanctioned  by  the  legis- 
lature for  thk  estate,  that  it  Is  no  longer  open  to  inquire  whether 
there  might  have  been  oljections  to  that  form  of  deed  if  pr^ 
sented  for  registration  withput  sucli  authority.  Being  registered 
by  the  authority  of  the  act  of  parliament>  I  am  of  opmion  that 
it  is  a  recorded  entail,  and  that  any  such  objection  is  altogether 
excluded, — excluded  l|Ot  oi|l^  ii^  a  gueation  inter  haaredis,  but 
with  any  third  party.  ,   , 

To  save  returning  to  this  point — which,  howevey,  in  the  viewr. 
I  take  of  the  charter  1777;  wpuld  not  arise  at  aU  in  this  cas»  i  I 
wifh  to  add  th^t  f  do  not  think  the  question  aa  to  thi^  eompe^. 
t^cy  of  registering  this  charter  is  decided  by  any  of  the  cases ' 
referred  to<  or  is  to  be  taken  as  a  point  on  which,  in  my  opimoi^ 
the  pufsuar  couM  clearly  have  prevailed.  X  give  no  opiniqa  on 
the  point 

To  the  i^bqve  e^^tent,  f  an^  of  opinion  that  the  act  of  j^lia- 
ment  harionclusive  effect  in  this  ease;  but  it  leaves  the  enn- 
stmction  and  effect  of  the  de^ds  of  entail  of  course  o^en  tbv 
cenaidcration,  and  therefore  these  aie  %  variety  of  point^.on 
which  oqr  judgment  is  required, 

K  {  i\m  Lit  o]tiiiioii  llmt  ttiL'  r«.so[utive  ctauso  hi  the  entatl 
r  TOO  is  jKsrffcciiy  sulfickTit^  imd  tht-  puri^uer's  cotitirtiution  of  it , 
uti!iuuiiti  Probably  thi^  argument  of  Mr  IVf^irahali  as  to  the  . 
CI lUdt ruction  of  tliiit  ctiusf  if  rend  by  iiAolf;  w^  to  the  mej^niugv 
of  thi*  voTil  *'  other,"  lis  it  occurs  in  tlmt  seutenL-e^  itfOiittod  frtan 
tht*  n?pt  of  tlw  deed,  is  well-fouiidiHl ;  and  at  any  rftt*.\  I  do  not 
tJiink  ihat  etfect  cuo  watrantably  be  do»ied  to  iit  dau$o  ^  clear 
and  BO  compreheiuiyc,  lx?c(vu£<^  liierc  iiappena  iu  bu  tntroduc^ 
into  it  one  wonl,  »ucb  m  oifirf\  not  very  canvenit?aily  or  Jippropii-r 
Jitdy,  but  without  any  real  do  trillion  t  tg  tbe  s^jat?  and  import  of 
iliu  dfiQ5e.  But  this  iiritioai  q^ectioj^is  raisod  solely  by  taking 
ill! a  soiitcffiee  by  itwU;  without  the  cauntext  of  wl»kh  it  fortns  a 
imrt^  rand  to  vfhioh  it  manifestly  refers  j  and  1  urn  surprised  to- 
uoc  liiiLt  the  dvfend*TS  have  jillowed  the  clnuse  to  be  cocmnented 
on  without  miy  notice  of  i\\e  context  to  which  it  so  ni*utifestiy 
rofLTs  ^  ior  whnn  tiie  pri^csdiat^  provi§ion  ia  reiwi  tlien  the  rea* 
soil  fin-  introtinciug  the  word  ofier  is  veiy  dpprtrent^  and  itcome* 
in  quite  eonvenii>ntly.  Upon  turning  to  tlw  iitt?d,  it  will  b«  aeen 
that  thore  i^  a  t\ill  und  mixIovm  set  of  pruliibilionb  aiid  condi-. 
lions,  whkh  lire  »tAtt*d  with  very  (irn*at  particulJU*ityj  and  tJui 
bflt  of  whidi  b  A  kind  of  obUgatinn  im^KiHed  on  tlie  hinj-s  of  on* 
tail  to  pay  a  (H.Ttain  sunt  aununUy  tacle^r  off  the  uiitaikr*  dut>ta, 
with  a  pTQvhkin  to  free  llie  estate  from  any  aiUndieAtiou  which 
might  be  ted  ngaioiit  iL  The  failure  to  fulfil  theee  obUgatlortv 
retjuirx^J  obviously  a  different  *ort  of  rjeaolutiTe  clanso  (an^irri* 
tant  wiiA  i4)4ip]>Licitble)  fron^  tbi?  irritant  and  rofeolutive  clauai^ 
appropriate  for  th&  cnforceincni  of  prtihiltkif^mf  mnA  henc^  that 
pr<)tiiiaii  or  obltgatioD  haf  injt  been  iut  reduced  after  ilie  prohi* 
bit  ions,  19  followed  up  immediately  by  a  re«>tutive  clause  «p^ 
eiJilly  adaptcil  for  itM4f^  aud  applieable  to  no  other  condition. 
Am]  tbcD  thuT  «niliug  that,  the  deed  goes  ot$, — *^  And  with  aiul 
tmdefi  this  oondlliua  aiid  proviaiun,  as  it  i«  l\ereby  eonditioned 
and  providedi  that  \n  eaae  the  aaid  Ale3iaii[L?r  51^^^)%  ^.^  shaJil 
contrareeQ  the  tJTHXK  before  "^  " 'If. . fi1<|^|tji^BWJ^<OliBJi1^ 
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restricUonfl  and  limitadoiiB,  herein  contained."  Then  the  acts 
of  contraTention  are  declared  null  in  appropriate  terms,  and  the 
contravener*8  ri^ht  resolved.  Now,  here,  it  is  plain  fix>m  the 
context  that  *'■  omer**  relates  to  the  prohibitions,  &c.,  to  which  the 
special  resolution  attached  to  the  <Alig<Uion  to  clear  off  debts  and 
diligence  was  inapplicable. 

1  think  this  perfectly  clear  when  the  deed  itself  is  read  and 
not  one  clause  taken  out  of  it  by  itself. 

2. 1  do  not  think  that  the  destination  of  the  charter  1777, 
which  is  merely  a  title  made  up  in  professed  conformity  to,  and 
txpressly  and  by  plain  declaration  under,  the  entail  1769,  is  in- 
consistent therewith,  so  as  to  establish  a  new  and  different  des- 
tination. Substantially  there  is  no  difference ;  but  as  the  charter 
did  not  profess  to  make  any  alteration,  as  it  proceeded  on  the 
entail,  and  as  that  is  declared  in  it,  I  think  we  must  take  terms 
wliich  are  flexible  with  reference  to  the  entail,  and  that  there  is 
no  real  change. 

As  to  Panholcs  and  Blackford,  this  question,  howeyer,  would 
be  wholly  superseded,  as  the  disposition  in  1801,  and  the  title 
on  it,  clearly  brought  the  lands  back  to  the  destination  of  the 
charter  1769,  within  the  years  of  prescription,  even  if  Uiere  had 
been  any  inconsistency  whatever  between  the  entail  and  tiie  first 
investiture ;  and  it  was  not  necessary  to  record  that  deed,  whidi 
was  only  a  step  to  rectify  the  title  in  conformity  with  the  origi- 
nal and  recorded  entail. 

3.  The  disposition  and  entail  180S  is  clearly  effectual  against  the 
pursuer ;  and  if  there  were  any  defect  in  it  he  must  fulfil  the 
obligation  thereby  declared  and  acknowledged,  and  in  which  he 
represents  the  granter,  and  could  not  ask  for  a  decree  finding 
that  he  was  entitled  to  disregard  it.  But  I  am  of  opinion  that 
that  entail  is  correctly  and  effectually  drawn,  and  Uiat  the  re- 
ference to  the  prior  deed  in  no  degree  Interferes  with  the  direct 
imposition  of  the  fetters  by  that  deed  itself  on  the  heirs  taking 
these  lands ;  for,  in  every  single  instance,  besides  the  reference 
to  what  is  provided  by  the  original  deed,  there  are  words  of 
direct  provision  by  that  new  dud  itself,  which,  according  to  the 
most  strict  grammatical  form,  impose  the  conditions  stated  to 
be  in  the  original  deed,  on  the  succession  to  and  holding  dT  the 
lands  by  the  heirs  taking  under  this  new  deed. 

In  the  view  I  take  of  the  case,  the  above  opinion  exhausts  all 
the  points. 

I  nave  only  to  add,  that  if  it  had  been  necessaiy  toioonsider 
the  point,  I  do  not  think  that  Mr  Charles  Home  I>rummond, 
himself  an  heir  of  entail,  could  be  entitled  to  be  considered— and 
that,  too^  at  the  instance  of  the  heir  of  entail  in  possession,  who 
alone  argues  that  it  is  to  be  so  taken — ^as  a  third  party  onerously 
contracting  with  the  heir  in  possession.  I  am  not  prepared  to 
hold  that  an  heir  bound  by  the  entail  can,  in  order  to  defeat  the 
rights  of  an  elder  brother,  enter  into  a  sale  and  then  poetend 
that  he  is  to  be  regard^  not  in  the  cliaracter  of  an  heir  of  en- 
tail, even  if  this  were  a  true  and  onerous  sale.  However,  Mr 
Cnarles  Home  Drummond  does  not  maintain  that  plea.  On  the 
contrary,  he  concurs  in  resisting  the  action,  and  expressly  on 
all  the  grounds  stated  by  the  other  defenders.  I  must  assume 
that  this  is  done  sincerely ;  and  it  is  only  the  pursuer,  the  heir  of 
entail  in  possession,  who  wishes  to  bestow  on  him  the  character 
of  an  onerous  hona'fide  third  party,  which  he  does  not  claim. 

lAjrd  Medwyiu — I  have  i>ot  considered  the  private  act  farther 
than  is  stated  in  these  papers ;  and  I  have  only  to  give  my 
opinion  on  the  matters  brought  before  me  in  this  caae. 

I  think  the  objection  to  the  resolutive  clause  in  the  tailzie 
1769,  that  tlie  introduction  of  the  word  other  makes  the  clause 
onintelligible,  and  therefore  inoperative,  is  not  well-founded. 
The  case  is  argued  as  if  the  entailer  considers  the  resolution  of 
the  right  of  an,  heir  in  the  event  of  contravention  a  condition 
and  provision,  so  that  when  he  provides  against  the  effect  of 
contravening  "  the  other  before  written  conditions  and  provi- 
sions, restrictions  and  limitations  herein  contained,  or  any  of 
them,**  and  fUrther  specifies  them  generally,  "  as  if  he  shall 
fiiil  or  neglect  to  obey  or  perform  the  said  otner  conditions  and 
proiisioas,  or  any  one  of  them,  or  shall  act  contrary  to  the  said 
other  restrictions  and  limitations,  or  any  of  them,*'  it  is  argued 
that  this  distinctly  refers  to  the  whole  conditions,  &C.,  in  the 
prohibitoiy  clauses,  which  embrace  all  the  restraints  noticed  in 
the  act  1685,  and  therefore  that  there  is  in  this  view  no  objeo- 
tion  to  this  clause.  But  I  rath^  take  this  view  of  what  was 
the  meanmg  of  the  firamer  of  the  entaU,  that  having  imposed 
the  condition  on  his  heirs  of  paying  off  £500  annually  of  debts 
then  affecting  the  estate,  the  entailer  imposed  the  burden  of  re* 
deemhug  or  purging  any  a^judicaticm  or  other  legal  diiigeooo 


for  such  debts  within  three  yean;  and  the  penon not  ndeea- 
ing  or  purging  is  to  forfeit  his  right  to  Uie  laoda,  aid  tk 
same^  with  the  right  of  redemption,  "  to  devolve  on  the  per- 
son next  in  succession,"  who  is  to  declare  the  f(»ieicQFe  fm 
primum  and  redeem  and  purge  that  diligence  within  two  jon, 
and  if  this  is  not  done  he  is  to  forfeit  his  right,  which  b  to  goto 
the  next  heir  in  succession.  Then  follows  the  irritant  ebw 
applicable  to  all  the  other  conditions  and  prohUnUoDa,  fo  that, 
when  the  entailer  speaks  of  the  heirs  contravening  the  ^ 
before  written  provisions,  I  think  it  distinctly  applies  to  aU  ti» 
others  except  the  one  immediately  preceding,  fSr  which  a  ^- 
ferent  forfeiture  was  required, — a  forfeiture  only  of  the  right  i 
the  heir,  but  no  irritancy  of  the  debt  on  which  the  dil^geace 
followed.  The  contravention  of  the-  other  provisiooa,  loch  u 
prohibitions  to  sell,  contract  deb^  &&,  was  to  be  attended  vitfa 
both,  and  therefore  are  aptly  designated  as  the  otho'  ooDditiaa 
to  which  this  clause  was  to  apply.  There  is  thos  no  locer- 
tainty  to  what  prohibitions  the  irritant  and  resolutlTe  daciii 
apply. 

This  tulzie  was  recorded  as  intended  to  be  the  legnlaosi 
title  of  the  estate. 

But  it  is  said  that  the  charter  1777  which  followed  on  it  ni 
not  made  up  in  terms  of  it,  inasmuch  as  the  deatinatiiBta 
Alexander  and  Charles  Moray  respectively,  after  hars-roaie  i 
their  bodies,  was  to  their  heira  whatsoever,  instead  of  b^  ts 
the  heirs  of  their  bodies.  That  this  was  an  oversigfat  is  Ti!]r 
plain.  The  charter  followed  on  the  entail,  and  proceeded  (s 
the  procuratoriee  in  it.  In  all  respects  it  was  the  same,  vi^ 
the  same  clauses  and  conditions  in  the  entail,  with  this  bd^ 
variation  in  this  part  of  the  destination ; — and  then  fi^vs  the 
long  ulterior  destinations  which  have  produced  such  a  host  ^ 
heirs  of  entail  as  are  here  called  as  defenders.  Tbetenshdn 
is  flexible,  and  will  embrace  hein  of  the  body  as  well  as  otk 
heirs ;  and  I  cannot  look  at  this  charter,  or  the  coodoct  of  tb 
parties,  without  being  satisfied  that  there  was  no  inte&tbi  ^ 
alter  the  terms  of  the  destination,  nor  in  bedding  that,  if  it  k 
tibM>ught  necessary,  the  pursuer  in  this  question  itUtr  kan^ 
must,  as  the  heir  of  the  entailer,  be  bound  to  rectify  the  tiiki 
and  in.  so  holding,  I  do  no  wrong  to  the  intention  or  uadersttsd- 
ing  of  the  parties  interested  in  these  estates. 

This  charter,  1777,  has  been  recorded  in  Uie  Begister  cf 
TaiUies,  in  terms  of  the  private  act  of  parliament^  so  thattfii 
we;^  held  that  this  really  was  a  new  entail,  it  would  be  e&etai 
against  the  pursuer.  I  know  no  ol^oction  to  an  entaH  bdsg 
effectual  that  it  first  appears  in  the  form  of  a  charter,  nor  as; 
objeotiop  to  it  being  recorded, — and  the  next  destioatkn  to  tk 
pursuer  ii^  consequence  of  his  having  no  heirs-male  of  hii  bo^ 
though  only  to  heirs  whatsoever,  will  not  have  the  cBxt  of  ik* 
stroying ,  the  entail,  because  of  the  express  exclusion  of  bdn- 
poirtionera  th^mghout  the  whole  course  of  succession. 

As  to  Panholes  and  Blackford :  In  consequence  of  a  titie  ht^* 
ing  been  made  up  in  1801,  in  terms  of  the  destinatioa  ioj^ 
original  entail  1769,  and  diiSerent  &om  that  in  the  charter  irn, 
if  this  last  differ  fh>m  the  other,  as  possession  has  foUoved  a 
the  title  1801,  it  seems  abundantiy  clear  that  noprescriptioat? 
possession  9n  the  charter  1777  has  worked  off  the  t^ms  d  ^ 
ori^^nal  deed  1769,  which  was  duly  receded ;  and  the  puma 
as  th^  hedr  of  the.  entailer,  is  bound  to  make  up  titles  aiiid  kid 
under  the  recorded  tailzies. 

As  to  Bullands :  These  lands  are  induded  in  the  entail  I'A 
but  no  title  has  ever  yet  been  made  up  to  them.  Ihe  po^ 
holds  them  on  a  penonal  title,  and  can  only  make  up  a  title » 
them  uader  the  entail,  in  terms  of  the  Abercuiney  £ntail  M 
and  he  can  only  receive  this  title  firom  the  trustees,  in  vi^ 
the  lands  are  at  this  moment  vested,  under  tiie  cooditiooi « 
the  entail;  and  it  is  only  after  he  has  vested  hunsetf  witfai 
title  that  he  can  ask  the  Court  to  interpret  the  chancier  of  i^ 
title. 

The  oljection  to  the  entail  of  Glenalmond,  1808,  that the» 
•tricting  clauses  are  narrative  of  what  is  contained  in  ths  i^ 
1769,  and  not  applied  to  these  lands,  seems  not  well  feiv 
The  words  do  impose  the  conditions  as  weU  as  ium^^[^ 
But,  farther,  if  it  were  so,  the  pursuer,  as  repreaeoting  hisnvK 
would  be  bound,  in  terms  of  the  entail  1769,  to  entail  tiMsh** 
80  purchased,  in  lieu  of  the  lands  of  Abemyte,  in  a  ▼•Bd  ■* 
ner,  and,  therefiiEe,  oannotsuooeed  in  his  present  action  to  «*" 
the  entail. 

PerhH>s  I  mar  be  permitted  to  add,  that  I  daoold  hivt  "■ 
well  pleased  if  I  ooold  have  entertained  a  difitoeat  ofiv*  * 
thiacaM.  ,  Digitized  by  V3^^^ VIC 
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Lard  MoMrdff,—!  shall  express  my  opinion  shortiy  on  the 
lereral  points  which  are  raised  in  this  case.  In  general,  I  think 
tlist  m  good  gronnd  has  been  shewn  for  holding  the  entail  or 
entails  in  qnestioato  be  ineflbctnal. 

1. 1  am  of  opinion  that  the  general  irritant  and  resolatiTB 
datues  are  expressed  in  an  apt  and  sufficient  manner.  The  ob- 
jection taken  is,  that  the  words  "  shall  contraveen  the  other  be- 
fore written  conditioM  andprovmons,  restrictions  and  limitations" 
&c^  do  not  specify,  with  sufficient  distinctness,  the  precise 
cases  in  which  the  clause  is  to  be  called  into  operation.  I  can 
lee  no  difficulty  or  ambiguity  in  it  The  objection  is  founded 
on  the  use  of  the  word  other,  which  may  not  be  rery  usual  in 
such  a  clause.  For  there  can  be  no  doubt  that,  apart  from  any 
effect  of  that  term,  the  words  employed  are  perfectly  sufficient 
to  cover  all  the  general  prohibitions  against  selling  or  alienating, 
contracting  debt,  or  altering  the  order  of  succession.  And  if 
there  were  nothing  else  in  the  form  and  connection  of  the  sen- 
tences  to  explain  the  partkmhur  use  of  that  word  other,  in  con- 
sistency with  the  obvious  meaning  and  eftect  of  it,  so  as  to  protect 
the  general  clauses  of  prohibition,  I  should  think  with  the  Lord 
Ordmaiy  that  it  would  be  most  reasonably  interpreted  as  re- 
ferring to  the  resokahje  ckmse  itseif,  as  distinct  from  the  '*  other 
before  vrioeif*  conditions,  provisions,  restrictions  and  limita- 
tiont. 

But  I  own  it  does  appear  to  me,  as  to  your  Lordship,  that 
there  is  another  very  simple  explanation  of  the  use  of  that  word, 
arising  from  the  connection  in  which  the  clause  stands  with  the 
immediately  preceding  clause  of  the  deed.  After  the  general 
clauses  of  prohibition,  there  is  a  rery  stringent  obligation  laid 
on  the  institute  and  heirs  to  pay,  in  a  particular  manner,  all 
debts  due  by  the  entailer,  and  other  burdens  affecting  the  estate ; 
and  this  is  fortified  by  a  very  anxious  and  precise  resolutive 
chuse,  applied  to  the  event  of  any  af^udication  being  led  for 
any  such  debts  or  burdens,  and  of  their  not  being  purged 
within  three  years,  whereby  the  heir  so  failing  to  purge  such 
adjudication  is  decUred  to  forfeit  all  right  to  the  estate ;  and 
the  same  condition  and  forfeiture  is  applied  to  the  next  heir 
entitled  to  succeed,  and  so  on.  It  will  be  observed  that  the 
? vents  thus  provided  for  neither  required  nor  admitted  of  any 
proper  irriiant  clause ;  the  assumption  being,  that'  the  debts  did 
eyalhf  affect  the  estate,  and  that  neither  they  nor  the  af^udica- 
tioos  led  upon  them  coM  be  annulled.  The  concluding  part  of 
his  clause  is,  "  provided  also,  that  the  heir  so  redeeming,  and 
ill  the  heirs  suceeding  to  them,  shall  be  liable  to  the  same  eon- 
litiooB  and  irritancies  to  which  the  heirs  contraveening  and  fini- 
ng were  liable.'*  Now,  it  is  immediately  after  this  that  the 
roneral  irritant  and  resolutive  clauses  are  introduced  in  the  form 
have  already  mentioned,  '*  and  with  and  under  this  condition 
nd  provision,"  Ac.  The  writer  of  the  deed  had  apparently 
eflccted,  that  as  the  immediately  preceding  conditions  admitted 
f  no  application  of  an  irritant  danse  to  them,  neither  did  they 
squire  the  application  of  any  additional  resolutive  clause,— com- 
lete  cloHses  of  forfeiture,  in  the  particular  events  so  provided  for, 
iving  been  already  expressed  in  ample  terms.  Apparently, 
ndor  this  idea,  and  with  perfect  correctness  both  grammati- 
Uly  and  in  technical  precision,  he  goes  on  to  provide,  that  if 
ly  of  the  heirs  shall  contravene  the  other  before  written  oondi- 
ons  or  provisions,  restrictions  and  limitations,  or  any  of  th^m, 
lat  is,  Ac,  not  only  shall  such  heir  contravening  forfeit  all 
^ht  to  the  estate,  &c.,  but  "all  debts  contracted,  deeds  granted,  and 
u  done,  contrary  to  the  conditions,"  &c.,  "  shall  he  of  no  force, 
rength  or  effect,  tmd  ineffectual  and  unavailable,"  ice. 
It  seems  to  me  to  be  impossible  to  miss  the  true  meaning 
ipe  expressed.  The  clause,  by  the  use  of  the  word  other,  in  the 
"pothetical  part  of  the  proposition,  has  evidently  reference  to 
!  the  before  written  conditions,  &c,  other  than  those  immedi- 
aly  preoedingrf  to  which  ample  clauses  of  forfeiture  bad  been 
ready  applied,  and  to  which  the  clause  of  general  irritimcy 
lo  intenoed  could  have  no  relation.  In  other  words,  it  is  a 
neral  clause,  resolutive  and  irritant,  to  protect  all  the  general 
uUtioHM  and  prohibitions  as  distinct  fhim  the  special  provisions 
to  the  debts  of  the  entailer  or  his  ancestors,  or  other  burdens 
lich  miffht  leoalfy  affect  the  estate,  as  to  which  he  had  imposed 
ligatioiia  and  provided  forfeitures,  but  could  not  declare  any 
itam^. 

This  appesuv  to  me  to  be  the  single  explanation  of  the  dause. 
It,  if  it  were  not  so,  or  in  so  fiur  as  it  may  be  necessary,  I  also 
nk  that  it  admits  of  the  explanation  adopted  by  the  Lord 
dixiarjr* 
2.  Fbr  the  reaiODt  very  cleariy  expressed  in  the  Lotd  Oidi« 


nary's  note  I  am  of  opinion  that  the  charter  of  resignation  and 
confirmation  wliich  was  expede  in  1777  cannot  have  any  effect 
to  relieve  the  pursuer  of  the  fetters  of  the  original  entail  1769. 

T  concur  in  all  the  reasons  stated  in  the  Lord  Ordinary's  note. 
This  being  a  charter  of  progress,  I  apprehend  that,  in  any 
question  of  succession,  if  sucli  a  question  arose,  it  must  be  in- 
terpreted with  reference  to  the  warrants  on  which  it  proceeds^ 
as  embodied  in  it,  and  all  the  clauses  of  the  charter  itself,  shew- 
ing that  the  flexible  term,  heirs  whatsoever,  used  in  it,  must  be 
restrained  to  the  definite  meaning  expressed  in  the  warrants 
recited.  But  no  such  question  of  succession  has  arisen,  and  I 
have  no  idea  that  such  a  casual  discrepancy  in  the  expression 
as  to  one  branch  of  the  destination,  between  a  charter  of  pro- 
gress and  the  original  entail,  can  have  the  effect  of  doing  away 
the  operation  of  the  material  clauses  of  that  entail. 

If  it  could  be  taken  otherwise,  it  must  be  said  that  the  char- 
ter imported  an  entire  alteration  of  the  entail  1769 — that  it  was 
a  warrant  for  new  infeftment  to  different  heirs,  upon  resigna- 
tion in  the  superior's  hands.  Very  singular  if  it  were  so,  l^iog 
contrary  to  the  proem  aton^  of  resignation  on  which  it  proceeded. 
But  take  it  to  be  so.  It  must  then  either  be  an  entire  new  title  or 
it  must  stand  on  the  old  title.  And  if  it  is  to  be  taken  as  a 
new  title,  it  Ims  all  the  clauses  of  a  strict  entail  duly  engrossed, 
and  it  has  been  recorded  in  the  Register  of  Tailzies.  It  is  said 
that  it  is  not  the  original  tailzie,  which  is  what  the  act  1685  re- 
quires to  be  recorded.  But  this  is  changing  the  ground,  and 
shifting  the  hypothesis  of  the  argument.  If  the  question  rests 
on  the  entail  1769,  it  is  recorded :  if  it  must  be  taken  as  on  the 
entail  1777,  as  a  title  on  resignation  for  the  new  infeftment,  that 
must  be  considered  as  the  original  entail  in  this  question  ;  axki, 
that  also  has  been  duly  recorded  under  authority  of  the  act  of 
parliament.  If  the  pursuer  were  to  place  the  title  on  the  procu- 
ratory  of  resignation  it  would  be  fatal  to  his  whole  argument. 

I  am  farther  of  opinion  that  the  destination  to  heirs  whatso* 
ever,  even  if  the  event  had  occurred  when  it  should  take  eflbct, 
woiUd  not  render  the  entail  inoperative  against  the  heir  in  pos- 
session, because  I  have  always  understood  that,  according  to  all 
the  authorities,  if  the  succession  of  heirs-portioners  be  excluded, 
it  is  a  good  and  effix^tual  entail  in  favour  bf  each  heir-portioner 
in  his  order: 

3.  I  am  of  opinion  that  the  deed  executed  by  Colonel  Moray 
Stirling  in  1801,  as  to  the  lands  of  Panholes  and  Blackford,  can- 
not be  regarded  as  a  new  entail,  requiring  separate  registration. 
It  is  indeed  a  special  title  made  up  on  the  old  entail,  for  the 
purpose  of  correcting  an  error  in  a  previous  title,  and  distinctly 
made  to  depend  on  the  original  entail.  If  it  had  been  other- 
wise it  would  have  been  an  act  of  contravention.  I  think  that 
it  did  not  require  registration. 

4.  I  am  of  opinion  that  the  answer  made  to  the  plea  as  to 
the  lands  of  BuUands  and  Bcdralls  is  also  good. 

The  plea  is,  that  no  feudal  title  has  yet  been  made  up  as  to 
these  lands  on  the  entail  1769.  From  this  the  iJiir^uer  infers, 
that  these  lands,  as  held  in  apparency  by  a  party  vrbo  was  at^ 
the  heir  dlioqui successurus,  were  liable  to  the  diligi.iice  uf  creditorf| 
according  to  the  case  of  the  Creditors  of  Kerse,  and  other  caKes, 
firom  which  he  jumps  rapidly  to  the  conclusion  that  ho  has  now 
power  to  sell  them.  The  first  part  of  this  plea  mi:/1it  lie  all  wbU  if 
these  lands  had  been  ctctuallg  adjudged  by  a  cnKlttcir  befurc  tlic^y 
became  vested  in  trustees  by  act  of  parliamitit.  llie  credf'. 
tor's  diligence  might  have  been  effectual,  while,  ticcordin^  to  llio 
express  words  of  the  act  1685,  and  the  terms  of  tlit?  entail,  tbn 
heir  suffering  such  an  adjudication  to  proceed  wuuld  have  be^n 
liable  to  a  declarator  of  irritancy  of  his  right  to  \  he  whole  estate 
How  flEtr  the  same  rule  would  be  extended  to  ilie  c.A.se  of  a  m^ 
hntary  sale  by  a  party  not  infpfl  is  a  very  ditR'Tv^at  question* 
I  doubt  it  much.  But  it  cannot  arise  here.  Hutr  enn  any  pur* 
chaser  be  allowed  to  say  that  he  purchased  on  x  hu  f atth  of  tho 
pursuer's  title  as  being  alioqui  successurus,  and  nnt  on  liis  tJtlc  a4 
heir  apparent  of  entail,  after  these  lands  had  K*oii  fully  vc^tc^ 
in  trustees  by  act  of  parliament,  and  the  piu>^iiL'r  ciltv  j^vt  no 
title  on  which  the  form  of  a  sale  could  be  ell\:cttKl,  c3tw7i>t  A 
title  made  up  upon  the  entail  for  the  purpose  of  ciirryitig  the  trust 
into  effect  ?  Till  he  makes  such  a  title  the  esljik  standi  reaU 
ed  in  the  trustees,  and  no  other  title  can  by  pussHjility  be  ob* 
tained.    It  seems  to  be  an  invincible  specialty. 

5.  Under  the  fifth  head  of  objections,  the  pursuer,  besides  re- 
newing several  points  of  argument  which  I  have  already  consi- 
dered, raises  a  new  and  peculiar  plea  founded  op  the  form  of  the 
entail  of  Gienalmond  and  others,  wMch  is  no  doubt  a  nejr  and> 
special  sntaiL  DigitizecTby  VjVJVJvIV 
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I  hste  etaxatiai  ibat  entail  mUmtely,  and  I  am  veally  unable 
to  find  that  there  ki  any  defect  in  it 

The  lands  of  Abeniyte  and  others  were  bidnded  In  the  entail 
1769.  But  a  spedajl  power  was  given  to  sell  them,  provided 
Hiat,  within  a  limited  tmio,  tlie  heir  selling  should  purehase  other 
lands  of  equal  Talae»  and  ezepute  a  new  entail  of  them  under  all 
the  conditions  of  the'  old  Charles  Moray  Stirling  did  exercise 
the^Mwer  by  0dUi%  the  lands  of  ^bernyte,  &c^  and  haring 
purchased  the  Unds  of  Glenalmoiid,  &c^  he  executed  the  entail 
1808  in  fhlfllment  of  \&i  obligation.  The  question  is,  whether 
that  is  an  effectual  entaiL 

It  appears  to  me  to  be  rery  OGrrredtly  drawn  .adcording  to  its 
purpose,  except  that  it  adopts  the  woitis  of  destination  in  the 
diarter  1777  instead  of  those  in  the  ehtail  1 769.  I  have  already 
spoken  as  to  tbeefleet  of  that  vananoeL  But  in  other  reapectflf 
the  deed  narrates  the  charter,  and  specially  the  entail  1769 — 
the  power  of  sale  given — the  sde  arid  purchases— and  the  obliga- 
tion to  make  the  new  eUtaB ;  tM  the  grantor  ttieri  proceed^  id 
Implement  of  that  obligation,  and  thider  all  tH^  cohditio^nb,  ftc, 
expressed  in  the  deed  1769,  to  dispo^  these  lands  to  the  series 
of  heirs  called ;  but  in  the  end  of  the  dispositive  clause,  and 
tenendasj  it  bears, — "  But  always  witji  and  under  the  conditions, 
provisions,  &c^  &c.,  hereinajier  spedHedr  Then  comes  the  pro- 
curatory  of  resignation,  in  which  all  th«f  entsdling  clauseETare 
inserted  verhatm  m  they  stand  in  the  deed  1769 ;  but  not  at  all 
as  depending  on  the  reference  to  tliat  deed,  but  substantivelif  ^ 
ike  conditions  of  the  resignation  of  the  ^fecial  lqrid$  ri^gned.  It 
is  "  with  and  under  the  restrictions  ctfier  written,**  It  bear^  no 
doubt,  **  as  it  is  by  the  said  disporition  of  the  estate  of  Abei^ 
cainey  expressly  conditioned  and  provided,"  Ac,  in  order  to 
shew  that  the  prnmter  is  following  out  his  obligittlon  correctly. 
But  the  conditionsy  prohibitions,  and  clauses  Irritant  and  rescf-. 
lutive,  are  all  specijuxiUy  apj^ied  to  the  special  lands  disponed  and 
rtsianed.  The  pursuer  observes,  that  the  deed  should  have  borne 
m  cuMist  appointing  all  Ae  conditions,  ^  to  be  engrossed  in  the 
^karttrand  infejtments following  hereon,  (f^,  I  apprehend  that 
this  proceeds  on  a  mistake  in  law ;  because  I  know  of  no  law 
which  requires  such  an  injunction  to  be  exnrtssed  in  any  eiiidiL 
The  statute  requires  tbeftiet  to  take  place  in  order  to  render  the 
entail  good  against  creditors.  But  no  law  requires  this  to  be 
expressed  in  the  entail  itself  in  order  to  render  it  valid.  Yet 
there  is  a  mistake  in  fiict  also.  For  there  is  such  a  provision 
in  this  deed,  ^p.  $5,  Q.)  whioh  I  hold  to  be  substantive  as  a  condi^ 
tian  of  the  resignation  of  the  special  lands. 

On  the  whole,  therefore,  I  cannot  Ihid  any  solid  grbtm^  fWr 
ImKUog  this  entail  IneffectuaL  As  to  the  dreumstance  of  no 
infeftment  having  followed  on  it,  the  answer  alreiNdy  made  as  tt 
other  lands  meets  the  ol^jection.  They  are  vested  in  the  trustees. 
But,  separately,  Charles  Moray  Stirling  only  held  these  tamls 
by  personal  titles,  under  an  obligation  to  settle  them  by  strict 
entail  How  can  the  pursuer  get  a  title  by  which  to  sell  then^ 
which  will  not  be  qualified  by  tliat  obUgatioh  ?  The.  cases  of 
Ascog  and  Queensberry  appear  to  mo  to  have  no'apjpUcation  to 
such  a  case. 

Lord  Cockbum, — I.  (^Abercaimejf.) — I  am  of  oplniota  that  the  ob- 
jection founded  on  the  word  "  other,*"  that  has  been  taken  to  the 
entail  of  Abercaim^,  is  one  that  cannot  be  sustained.  The  en- 
tailer has  chosen  to  describe  his  resolutive  clause  itself  as  a  ^  con- 
dition and  provision,**  He  says  that  the  estate  shall  onty  be  held 
under  ^  this  condition  and  provision,**  viz.,  that  efll^  shall  be 
given  to  Uie  teeetu^te  datise.  After  this  he  waa  almost  6om- 
peUed»  iii>:rtferring  to  the  provinons  in  the  prohibitoiy  claase, 
to  describe  them  as  the  **  M«  otha^  provisions,  because  they 
actually  were  so.  They  were  other  in  reference  to  the  resolutive 
provisioar.  This  part  of  the  case  appears  to  me  to  be  quito  dear. 

n.  T%e next  question  ariseson  the  charter  1777.  This  char- 
ter, it  is  said,  has  become  the  ruling  title;  and,  on  ^lis  assump-' 
tion,  two  ol^ectionB  are  taken. 

1.  One  H,  that  the  destination  fh  tlie  charter  \tk  thviMir  «C 
«  heirs  whatsoeifer,^  leates  the  pursuer  sis  free  to  seM  ae  if  it  had 
been  to  heirs  and  assignees. 

If  the  (barter  liad  n^^eretf^e  efitail,  and  the  estfto  had  been 
possessed  upon  it  for  4a  years,  tiie  entail  might  have  been  ex- 
tinguished by  presdription.    But  the  charter  does  not  alter  the 
enUil.    On  tine  contraiy.  It  coilflrmM  and  renews  it    It  2i  a 
corroborative  and  Aot  an  ad^erae  titles.    In  making  one  part  of 
4ie  destination  in  tiie  diarter  to  **  heirs  whatsoever,"  Alexander 
loray  did  not  merely  intend  to  denoto  heirs  whatsoever  of  the 
M^,  bat,  in  legal  construction,  he  actually  does  denote  this, 
he  case  of  Boxborghe  fixes  that  it  ia  competent,  or  rather  Indl*- 


pena 
into 


isable,  to  take  the  a«lhor«f  a  deMl*a  tehoknkaisthjHit 

ito  view  in  assigning  the  due  meaning  to  one  of  liiidn^ 
or  flexible  terms.  Ofcanrsehisrdative  laagasgeinthecK 
deed  may  in  general,  finom  its  mete  proximity,  be  mareeosdi- 
sive  than  similar  light  deiived  fioom  a  tekianifte  deed.  Botlta 
not  aware  of  any  authority  or  principle  mr  altogether  eK)ailii| 
separate  though  connected  deeds ;  and  there  b  oo  QemioQ  a 
which  a  flexible  term  is  mOTe  snlQect  to  mplanatinn  Uaantk 
case  of  a  Apposed  dl£ference  between  a  aeed  reoeving  «»> 
testHure  and  the  investiture  meant  to  be  renewed. 

Kow,  I  cannot  read  diis  dbarter  without  aeeii^  iaeicrf  pit 
of  it,  that  Aleoumder  Moray  corroborates  and  raQevitheeBt;^ 
In  particular,  it  is  distinctly  implied  in  the  whole  of  his  laagB^ 
and  of  his  provimona  rdative  thereto,  that  tht  desOeaiiMd^ 
two  deeds  was  understood  by  hun  to  be  the  sama  Theehnw 
woirfd  be  made  aftwolutely  mintdligtble  l^  its  being  nffmd 
to  be  diflbrent'  I  therefove  think,  that  tbe  fiexibUi^oCib 
word^  **  heirs  whatsoevet^  in  the  diartar,  muat,  by  oeaMnactiai, 
be  fixed  into  **'  heirs  #faateoever  of  ti^  (m^,**  as  in  theenua. 

Being  of  this  opini(m,  I  have  no  oooaston  todispoie  <tf  tk 
pursuer's  plea,  that  a»  eatail  which  opens  to  heirf  whstnev 
hto  thereby  necessarily  come  to  an  end  Whes  weave obtigii 
to' dispose  of  tbds  pohn  wo  shall  do  so^  but  not  soeoo^ 

Moreover,  even  tbe  charter  contains  a  prohibitioQ  duly  fesoEi 
against  settfn^,  which  is  eflbctnal  agmnst  the  parsaer. 

9.  But  this  raises  his  next  point,  whioh  is,  thattbecbrtv 
has  not  been  recorded,  and  could  not  be  so»  purtly  bseaoMa  s 
not  the  original  entail,  and  partly  beoauae  it  is  adeed  ikvai 
ftt>m  the  croi^  andf  not,  a^  required  by  the  act  1685,  txmm 
«"  of  his  ICigesty's  subjects." 

There  is,  apparently,  some  iaoonaiatenipy  in  the  pnaa^i 
rea^bnii^  htere;  Fo^  \m  at  onb  timeroaintaina  that  thseatiil  a 
extinguished  by  preSbription, — so  utterly  extinguished  tb^t 
cannot  be  even  referred  to  a^  explanatoiy  of  the  measof  cf  i 
tenn;  and  having  thus,  for  one  purpose,  set  up  thecbsnsa 
the  sole  existing  title,  he  tha&  maintaku  that  the  charter  snii 
not  be  recorded,  because  it  was  not  the  sofe  title.  Hon«e.  I 
sMmoe  the  charter  to  be  now  tiieregulatkig  hiveetitore.  Ba 
the  otrjectioli' is,  thkt  a  crownn^iarter  cannot^  be  reooided  ai 
deed  of  entail  by  a  subject.  This,  so  fiv  aa  I  recollect,  hM  w 
beendetermiaed,abdif  we  were  obliged  to  detersnae  it  om,! 
suspect  that  the  point  wouM  not  be  so  olaar  astbM  punaeri^ 
poses.'  But  we  are  not  required  to  determine  it.  This  m 
stoems  to  me  to  be  settled  by  tbe  £sct,  that  this  partioiiIard» 
ter  was  appointed  to  be  reoordsd  by  special  statnle;  sad  tk 
as  tUe  pursuer  states,  (oaae^  p.  10,)  on  tbe  ground  that  it  W 
become  the  ruling  investitme.  Icaaaot  Ittkl  anactof  {ada 
ment  to'  be'  of  nb  authority: 

UI.  {Badlands,  BedraUs,  ^)-*-TtMS  pnxa«er*a  plea  as  to  tkv 
laaids  is,  that  having  always  been  poeseeted  oa  apfMieixjc 
penonal  title,  i.  a.,  the  title  to  them  having  nover  bees  i^ 
daHsed,  the  entail  of  17  Q9  quoad  thett  is  inept. 

For  a  sufflcient  answer  to  this  I  do  not  think  it  neoeswj  ** 
go  btsyond  the  recent  rtatnte.  Tbat  act  hM  Tested  thew  i»k 
in  feo-simple,  though  under  tru^t,  in  certain  trustees,  wbo  » 
appointed  to  sell  them^  or  to  setmre  theil  iir  the  hmtt>fiii^ 
In  this  situation,  how  cian  the  pursuer  sell  what  he  is  notv«^ 
with  even  personally  ?  These  Unds,  whatever  claim  heiniybi" 
upon  them,  are  at  present  not  his.  As  to  the  observatioo,  tte 
a  private  statute  cannot  afi[^t  third  part^ — ^if  there  wts«« 
any  authority  for  it,  it  has  lately  been  put  doint  emphsiici^ 
in  the  House  of  Lords. 

IV.  (G^flRo^sioad)— The  oloectiooa  taken  to  theentsfloftfci 
estate^  that  waa  eaecnted  io  184M,  seem  to  me  to  begroo^ 
lesst 

Thai  entail  is  use,  as  the  pursuer  argues,  imperftct  froa  e 
containing  no  proper  operative  daaset  of  ita  own,  baA  bmm? 
relbrring  to  tbb  &ct  thieit  jnch  (ila«ses  exist  in  the  eatald 
1769.    U'certainly  does  refinr  to  (hat  prior  deed  as  < 


certain  etauses;  bilt  itdoesnot  merefy  reteto  tha^icrsfthr* 
eUmsea  being  there.'  ItreilBrstotbemift  ofder  to  odbpc  tb» 
And  it  doeaadotittiieii^peeltiviele^  aaA.dirQ6tl^,  hj  n-atSEtm 
tharift  OS  tlautet  of  its  owni  " 

His  said  that  IheeotaU  of  1808  is  itseirdefcctiva.  BsM^ 
if  this  were  the  fiu:t  it  would  not  avail  the  pursuer.  Mri* 
tamd  had  bete  sold  «tod^  the  original  tattaieb  b«t  oMj*** 
ooDdltion>that  bmd  better  pUcad  for  the  principal  estati  A|* 
bapfeupohasedwitii  the  price,  and  brought  aader  thi<  ■>* 
If;  as  the  pursuer  says,  tiiere  has  been  a  fiuhm  to  wdt^ 
then,  histead  o£  taking  adnmtage  ef  thtft  fluhne^  li»  ia  iMi^  ' 
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oorrectit   HeUmtelf  has  no  right  to  the  booglit  land  exoq»< 
ujukr  At  eiUaiL 

y.  (Bhckfifrd  and  Pankohs.y-The  panaer*8  plea  as  16  these 
famds  18,  that  the^r  are  held  under  a  separate  deed  of  entail  of 
their  Ofm  ezeoated  in  1801,  and  that  tills  Entail  has  nerer  been 
leoofdsd. 

It  is  sdmitted  that  this  deed  is  lost.  In  this  situation,  I  do 
not  see  how  we  can  proceed  upon  it  until  it  be  restored  b^  a 
prorfaig  (tf  the  tenor. 

If  we  are  to  proceed  npon  it,  or  upon  the  crown-charter  of  re> 
sigBatkm  l^  which  it  has  been  followed,  I  think  the  qnastion 
in  r^erence  to  the  existing  argument  not  clear.  But  I  am 
probably  in  some  mistake  from  misapprehending  the  &cts. 

As  I  imdorstand,  these  lands  were  separated  from  tlie  rest  of 
the  estate,  and  were  made  the  subject  of  a  new  entail  of  thdr 
own  hi  1801,  and  they  hare  oyer  since,  or  at  least  have  for  some 
time  past,  been  held,  neither  under  the  original  entail  of  1769 
nor  under  the  charter  of  1777,  but  under  this  new  and  separate 
title  of  their  own  of  1801.    If  these  be  the  ftcts,  I  do  not  as  yet 
aee  a  good  answer  to  the  pursuer's  objection  that  the  deed  of 
1801  has  never  been reoofded.    That  its  execution  waaunneces- 
saiy,  and  that  the  destination  and  proTisions  are  the  same  with 
those  of  the  entail  of  1769,  and  that  the  anthcnr's  object  was 
only  to  remove  these  hwds  from  the  charter  of  1777,  and  to 
entail  them  the  better  by  bringing  them  under  the  very  worda 
that  oeenr  in  the  deed  of  1769,  are  all  considerations  which, 
though  well-founded  in  pohit  of  ikct,  «ppear  to  me  to  be  irrele- 
vant or  unimportant.    Whatever  the  object  was,  it  was  efi^ted 
by  means  of  a  separate  entaiL   And  if  it  be  true  that  the  estate 
has  been  possessed  for  forty  years,  or  that  it  was  possessed  at 
the  date  of  the  recent  sale  solely  on  this  distinct  deed,  how  can 
we  escape  from  the  consequences  of  its  not  bemg  recorded? 
The  identity  of  its  terms  with  those  of  the  entail  of  1769  is 
surely  immaterial.    Suppose  two  estates  to  be  efibctually  en- 
tailed by  a  shigle  deed :  An  heir  thmks  it  safer  to  have  two 
deeds,  so  he  withdraws  one  of  the  estates,  and  places  it  under 
A  deed  identical  with  the  other  of  its  own.    No  substitute  ob- 
jects to  this,  or  obliges  the  heir  in  possession  to  make  up  his 
titles  correctly,  or  compels  the  new  deed  to  be  recorded.  While 
matters  stand  m  this  position,  a  purdMser,  seeing  nothing  on 
the  register  to  obstruct  him,  buys  the  estate.    I  do  not  see  that 
the  transaction  can  be  set  aside  by  saying  that  the  second  deed 
was  useless,  or  the  same  with  the  first  one.   The  purchaser  is 
not  bound  to  look  bejrond  the  facU  that  the  estate  he  bought 
was  held  under  a  deed  which,  whether  useless  or  not,  fonned 
the  titla  of  possession,  and  was  not  recorded :  See  Stewart,  23d 
May  1844.    Ithasbeensaid  that  tills  is  all  removed  by  the  fact 
that  the  purchaser  himself  is  here  an  heir  of  entail ;  but  this 
pcnnt  has  not  been  argued,  nor  indeed  do  I  see  a  plea  for  it  on 
Ehe  record.  The  application,  moreover,  of  such  a  plea  as  against 
i  fpwrtJuMaer  who  happens  to  be  also  a  substitute  in  the  entail 
rould  require  sreat  oonsideration.    It  is  said  that  the  purchase 
8  JSaitums.    If  this  be  the  fact  we  should  not  decide  the  cause, 
aasnme  that  we  are  applying  the  law  to  a  real  transaction. 

The  Court  pronounced  the  following  interlocutor : 

^  In  the  suspension,  suspend  the  letters  nrnpHciter^  and  de- 
em ;  Mid  in  the  declarator,  find  the  pursuer  not  entitled  to 
btain  decree  in  terms  of  the  conclusions  of  his  libel,  or  any  of 
leiDv  and  therefore  assoilrie  the  defenders,  and  dccenu** 

X^irsmer's  authorities. — Sharpe,  18th  April  1835;  1  Sh.  and 
UI^  594.  Speed,  21st  Feb.  1837.  Craig,  3,  3,  31.  Richard- 
m,  5th  July  1821,  afBrmed  8th  April  1824;  Shaw's  Cases,  11. 
t9.  I>ake  of  Hamilton,  9th  Dec  1762;  Mor.  4369.  Bose, 
»th  Maroh  1784 ;  Mor.  14,9S5.  Molle,  13th  Dec  1811 ;  F.  C. 
:tLy^  84th  July  1788;  Mor.  2315.  Baillie^  17th  June  1766; 
lor.  14,941.  llnnoch,  26th  Nov.  1817  ;  F.  C.  Rozbur^ie, 
Sth  Jane  1809 ;  W.  and  S.  App.  Ca.  6  App.  MK:hillocb, 
rth  K^  1826,  a£Srmed  28th  July  1828.  Dickson,  3d  March 
IS9.  Paterson,  lOth  March  1823;  Shaw's  App.  Ca.  L  401. 
'Xkiaiald,  22d  Dec  1842.    Hope  Vere,  12th  Feb.  1828.    Stair, 

3y  43.  Lord  Kinnaird,  26th  Nov.  1761 ;  Mor.  15,611,  afflrm- 
l  18th  Feb.  1765.  PhOp,  14th  Dec  1758 ;  Mor.  15,609,  aiBrm- 
[  16th  Jan.  1761.  Irvine,  26th  June  1776,  Mor.  App.  Taaiie, 
alBnaed  16th  April  1777.  Earl  of  Eglinton,  22d  Jan.  1842 ; 
oa^lafl,  asd  Feb.  1765;  Mor.  15,616;  Bell's  Ca.  168,  in 
rt«.  OredUors  of  Kerse,  31st  Jan.  1792 ;  Mor.  10,300;  Bell's 
u  166.  Durham,  5th  June  1733 ;  Crugie  and  Stewart's 
pp.  Ck.  lU.    GreditOTf  oT  CarinlQn,  aist  Nor.  1753;  Mor. 


10^258.  Syme^  1st  February  1808;  Mor.  15,619.  Brown,  Utli 
Dec.  1838. 

Defenders*  authorities.— Carrick,  5th  Sept.  1844 ;  Jurist,  zvi. 
618.    Ersk.  ilL  8,  48.    Kerr,  28th  Nov.  1840.    Ersk.  iL  3,  20. 

Lord  OdSmary,Cuninghamc — Act.  Butherted,  Dundas;  Dun* 
das  and  Wilson,  C.S.,  Agents.^AlL  For  Hein,  Solicitov-Gemsral 
(Anderson\  Marshall;  Jardine,  Stodart  and  Frasef,  W.S., 
AgenU. — AlL  For  Suspender,  Henderson;  A.  and  C.  Douglasu 
W.S.,  J^ento.— T.  C&riL— [F.L.M.H.J 


28t^  May  1845. 

Sbcond  Drvisiov. — (F.LJif.H.) 

No.  173. — ^The  Ministers  op  Edinburgh,  Pursuers,  r. 

The  Magistrates  op  Edinburgh,  Defenders. 
Bm^h— Corporation-j-Annuity-Tax — Where  an  assetsmeni  w€U 
moosed  on  the  inhabitauta  of  a  burgh,  and  certain  statutory  dutif 
relatwe  thereto  were  imposed  upon  the  Town'  Council,  who  wert 
botmd  to  pau  over  the  whole  proceeds  thereof  to ^  the  city  clergy-^ 
Held  that  me  clergy  had  no  claim  agmnst  the  corporation  fundi 
for  certain  deficiencies  arising  from  alleged  irregularities  on  th^ 
part  of  the  lown-Counoil  in  the  collection  of  the  tax. 

By  the  statute  6th  June  1661,  on  a  preamble  that 
the  common  good  and  patrimony  of  the  burgh  of  Edin- 
burgh was  exhausted  and  overburdened,  it  was  enacted 
that  the  yearly  stipends  of  six  of  the  ministers  of  the 
burgh  should  be  imposed  upon  the  inhabitants,  tenants 
and  occupiers  of  houses  within  the  town,  and  that  the 
same  should  be  payable  by  a  scale  at  the  rate  of  six 
per  dent,  on  the  rental.  It  was  declared  that  the  said 
assessment  should  not  affect  heritors  unless  they  were 
inhabitants  or  occupiers.  It  was  also  enacted,  in  order 
that  the  ministers  should  not  be  frustrated  in  payment 
of  theirBtipends,  that  they  should  be  paid  quarterly;  and 

"  that  the  same  shall  he  collected  be  the  deacons  of  the  kirks, 
or  be  a  collector  to  be  appointed  for  that  purpose  be  the  Ma- 
gi8trats'a^d  Councill  of  the  said  burgh,  in  their  option,  and  at 
they  shiill  think  fit  and  expedient  for  the  tyme.*" 

It  was  farther  enacted,  that  the  annuity-tax  should 
not  be  derogatory  to  the  liberties  and  privilegias  of  the 
College  of  Justice,  and 

**  that  the  said  annuitie  and  impositione  shall  t>o  Taid  upon  all 
the  inhabitants,  tenants  and  occupiers  of  tit  e  eaj(j5  houseawithin 
the  said  burgh,  afler  exact  survey,  be  foiirc  sworne  men^  in 
every  paroche,  who  shall  survey  and  value  the  house  mollla 
aforesaid,  wliairof  two  shall  he  citizens  to  be  chosfrt  andawdrnc 
by  the  Town-Council,  and  other  two  shall  lt&  notiiinat,  trhoisen 
and  Bwome  be  the  College  of  Justice,  or  such  aa  tlic-y  eball  ap- 
point, and  the  roll  of  the  rents  being  sub^rjvi^L  by  the  soids 
four  surveyors  in  cvcrie  paroche,  shall  be  tUe  utiaUerabte  rule 
of  coUecting  for  that  year,  except  be  warrant  and  authority  of 
the  commission  as  underwritten,  in  so  far  as  couccmis  the  mem- 
bers of  the  College  of  Justice,** 

After  seveml  proTisiona  relating  to  the  members  of 
the  College  of  Justice,  &e  act  required  the  deacons  and 
collectors  to 

**  collect,  gather  and  uplift  the  foresaid  annuity  yet  resting  of 
all  years  and  terms  bygone  and  in  time  coming^**  and  that  ^  the 
Magistrates  of  the  said  burgh  see  this  whole  act  and  ordinauQe 
obeyed  and  put  to  due  execution,  according  to  the  tenor  thereot^ 
and  to  do  all  things  necessary  for  that  effect,  and  letters  of  hom- 
ing, and  all  other  execution  necessary,  are  ordained  to  be  direct 
upon  this  act  in  form  as  effeurs." 

By  the  7th  Geo.  iii.  cap.  27,  the  Magfotrates  and 
Town-Council  were  empowered  to  appoint  stent-mas- 
ters,  with  the  view  to  the  imposition  and  levying  ci 
annuity  and  other  taxes  within  the  lands  thereby  annex- 
ed to  the  city,  in  the  same  way  and  manner  as  they  had 
been  in  use  to  do  within  the  ancient  royalty.  By  the^ 
^th  Geo.  iii.  cap.  28,  and  26th  Greo.  iiL  cap.  113,  the- 
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powers  of  the  Magistrates  and  Town-Conncil  were 
fiirther  enlarged  and  extended,  so  as  to  subject  the  lands 
annexed  by  these  acts  to  the  royalty  to  the  payment  of 
local  taxes,  according  to  the  survey  and  valuation  of 
the  stent-masters  appointed  by  the  Magistrates  and 
Council  under  the  statute  1661.  By  the  act  49  Geo. 
iii.  cap.  21,  which  was  passed  for  the  purpose  of  an- 
nexing certain  parts  of  the  parish  of  Saint  Cuthbert's 
to  the  royalty,  the  Magistrates  and  Town-Council  were 
empowered 

^  to  stent  or  asaess  and  levy  fironi  the  proprietors  and  occupiers 
of  all  such  houses  as  are  at  present  buUt  or  erected,  or  shall  be 
hereafter  built  or  erected  upon  the  aforesaid  grounds  hereby  an- 
nexed to  and  comprehended  in  the  said  royalty,  an  equal  pro- 
portion of  the  cess  or  annuity,  poors'-money  and  other  duties 
with  those  stented  or  assessed  and  levied,  or  that  may  be  stented 
or  assessed  and  levied  by  the  said  Lord  Provost,  Magistrates 
and  Council,  fh)m  the  proprietors  and  occupiers  of  houses  in  the 
extended  royalty,  in  the  same  way  and  manner,  and  with  such 
and  the  same  remedies  at  law  in  case  of  non-pajrment,  as  are 
practised  or  competent  by  any  law,  statute  or  custom  within 
the  said  extended  royalty." 

Tlie  Magistrates  of  Edinburgh,  as  commissioners  of 
supply,  are  under  an  obligation  and  in  practice  to  ap- 
point stent-masters  to  lay  on  the  assessment  for  col- 
lecting the  cess  Or  land-tax  payable  by  Edinburgh  as 
a  royal  burgh.  They  alleged  that  the  stent-roU  made 
up  for  that  tax  was  identically  the  same  with  that  used 
for  levying  the  annuity-tax. 

From  the  passing  of  the  act  1661  down  to  1818, 
the  stent-masters  had  uniformly  been  appointed  and 
sworn  by  the  Magistrates  and  Town-Council  to  stent 
for  the  annuity-tax,  and  likewise  for  the  cess  and 
the  impost-duty.  In  consequence  of  the  inembers 
of  the  College  of  Justice  having  established  their  right 
of  exemption  from  local  taxes,  they  took  no  part  in 
the  appointment  of  stent-masters.  In  1818  and  1819, 
two  vacancies  occurred  in  the  office  of  stent-masters  for 
the  annuity-tax,  when,  instead  of  the  vacancies  being 
filled  op,  as  they  previously  had  been,  by  the  Magis- 
trates and  Town-Council,  they  were  filled  up  by  the 
Magistrates,  acting  exclusively  in  their  character  of 
commissioners  of  supply,  and  this  mode  of  appointment 
was  subsequently  followed. 

By  the  statute  3d  and  4th  Will.  iv.  cap.  122,  the 
estates  and  effects  of  the  city  of  Edinburgh  legally  liable 
for  the  debts  of  the  corporation,  and  attachable  by  the 
diligence  of  creditors,  were  vested  in  trustees  for  pay- 
ment of  the  debts  of  the  city,  in  the  same  manner  as  if 
these  estates  had  been  sequestrated  under  the  bankrupt 
statutes,  on  1st  June  1833 ;  and  all  debts  existing  or 
incurred  down  to  29th  August  1833  were  expressly  de- 
clared to  fall  within  the  operation  of  the  statute.  The 
trustees  for  the  creditors,  however,  were  not  to  have 
power  to  act  until  some  weeks  after  the  Burgh  Reform 
Act  came  into  operation  in  November  1833.  The  trus- 
tees were  required  then  to  take  an  account  of  all  the 
debts  due  by  the  city  on  their  coming  into  office,  and 
accordingly,  all  debts  for  which  claims  were  made,  con- 
traeted  prior  to  that  date,  were  ranked  on  the  trust- 
estate,  and  were  compounded  for  in  terms  of  Ist  and 
'2d  Vict.  cap.  55. 

.  In  1833,  a  new  set  of  Magiitrates  and  Town-Coun- 
ciUors  came  into  office  undw  the  Burgh  Reform  Act,  3d 
and  4th  Will.  iv.  cap.  76,  passed  in  August  1833. 
When  they  entered  on  the  magistracy  they  found  in 


office  the  stent-masters  who  had  been  ppefioudy  ap- 
pointed, and  it  was  alleged  by  the  defenders  thiit,  ii 
the  bona  fide  belief  that  they  had  been  legallj  and 
regularly  appointed,  the  Magistrates  did  not  interfere 
with  the  stenters  then  in  office.  They  furth^  sUe^ 
that  they  could  not  have  done  so,  the  period  when  tk 
assessment  required  to  be  completed,  and  the  boob  to 
be  exhilnted,  having  expired  about  two  months  Lelbre, 
and  the  collection  itself  had  actually  been  in  v^enitA, 
and  that  no  demand  was  made  by  die  ministen,  or  1^ 
any  other  party,  to  appoint  new  stent-masters  fiir  as- 
sessing the  annuity. 

In  May  1833,  Uiree  vacancies  had  occurred  is  tbe 
office  of  stent-masters,  and  these  were  filled  np  priorto 
the  time  when  the  city's  estates  were  placed  under  8^ 
questration.  A  vacancy  occurred  in  1834,  sod  ti« 
others  occmred  in  1835,  and  w^re  filled  up  by  the  Mi- 
gistrates.  Tftie  whole  of  the  stentings  for  the  years  fron 
Whitsunday  1833  to  Whitsunday  1836,  were  made  oot 
by  stent-masters  unpointed  prior  to  1st  June  1833)inili 
the  exception  of  these  three.  Each  of  these  pvtiei 
made  their  stentings  in  conjunction  with  anotheritent- 
master  who  had  been  appointed  prior  to  1st  June  1853, 
in  conformity  to  the  statutes  and  usage,  which  reqoiitd 
the  valuations  to  be  made  by  two  steot-maaCusiBeMb 
district. 

In  1836,  recourse  was  had  to  personal  diligesee  liar 
recovery  of  the  annuity-tax  against  parties  in  arreif, 
which  circumstance  having  led  to  varioos  fiTB[ii«*^ 
among  the  inhabitants,  and  threats  of  bringingthelegaij 
of  the  assessment  into  question,  the  Magistrates  were  vl- 
duoed  to  make  investigations  on  the  sulject  in  order  to 
guard  against  actions  of  damages  which  IumI  been  threat- 
ened. The  Magistrates  accordingly  coBsolted  coorL 
who,  inorder  to  try  the  point,  recommended  that  sso^ 
sion  should  be  presented  by  a  party  who  was  in  arrev. 
A  suspension  was  then  presented  by  Robot  Winter, 
jeweller,  (Winter  v.  Magistrates  of  Edmbargh,  SlstDeck 
1837,  supra^  vol.  x.  p.  166,)  on  the  ground  that  tbt 
appointment  of  the  stenters  by  the  Magistrates,  is  coir 
missioners  of  supply,  was  irregular ;  and,  therdiofe,  tkn 
iStiQ  assessment  could  not  be  levied,  as  the  property  d 
the  suspender  was  not  assessed  in  terms  of  the  statott 
The  Court  (1st  December  1837)  intimated  a  unaDimov 
opinion  that  the  assessment  was  illegal ;  but  their  Lor^ 
ships  passed  the  note  to  try  the  question.  Hiaofuioi 
being  held  conclusive  of  the  case,  no  ju^ment  w» 
ever  sought  on  the  expede  letters.  Aftor  tini  dedaoi 
the  assessment  was  laid  on  in  a  different  manaBf  s 
subsequent  years. 

The  effect  of  the  judgment  being  to  inraUdalt  li 
the  assessments  which  had  taken  place  betweoi  \W^ 
and  the  period  of  riusing  the  question  in  18S7i  # 
present  action  was  brought  by  the  ci^  ^^or^  ftr  9tk 
arrears  of  the  tax  as  haid  accrued  in  th^e  JSH^  ^ 
some  of  them,  and  which,  at  the  date  of  the  wat^fti^ 
had  not  been  received. 

The  outstanding  unreeovered  arrean  wumi<rftf 
£11,056.  11.  9^.  For  such  of  these  m  iw«re  urttiii 
ing  at  1st  June  1833  the  pursuers  lodged  a  date  ^ 
the  trustees  for  the  city.  The  wimmons  i  niniil«fcl«t 
for  the  sum  of  £4908.  4.  9.,  being  the  mhohI  d^ 
rears  applicable  to  the  period  firom  Whiteaaiqr  W 
to  WWtounday  ^%^^^^H\^^  P^^ 
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payable  "  out  of  the  free  alienable  revenues  of  the 

Defences  were  given  in  for  the  Magistrates,  and  a 
record  made  up. 

The  pursuers  pleaded,  inter  alia — ^That  as  the  defen- 
ders and  their  predecessors  in  office  had  failed  in  the 
performance  of  their  statutory  duty,  and  had,  by  their 
culpable  neglect  and  omission,  rendered  permanently 
irrecoverable  large  arrears  of  the  assessment  which  they 
were  bound,  under  the  statute,  to  levy  for  behoof  of  the 
pursuers,  they  were  liable  officially  and  in  their  cor- 
porate capacity  for  the  said  arrears. 

The  defenders  pleaded,  inter  alia — 7.  That,  acting  in 
optima  fide,  and  gratuitously,  in  the  matter,  and  having 
followed  the- precise  course  which  a  previous  practice  of 
nearly  twenty  years  had  established,  and  having  no  di- 
rections or  instructions  whatever  to  the  contrary  from 
the  pursuers,  they  were  not  liable  in  damage.    8.  That, 
even  if  a  claim  for  damage  was  maintainable  at  all,  it 
was  not  maintainfable  as  a  claim  against  the  corpora- 
tion or  the  corporate  estate.  And  10.  Generally,  and  in 
the  whole  matter,  that  they  were  not  resting-owing  the 
debt  libelled,  or  any  part  thereof. 
Cases  were  ordered  by  the  Lord  Ordinary. 
The  pursuers  argued — ^That  previous  to  1661  the 
Magbtrates  had  imposed  an  assessment  for  the  Ministers 
on  the  inhabitants,  but  as  it  was  so  unproductive  the 
M^istrates  had  been  obliged,  in  implement  of  this  ob- 
ligation, to  draw  largely  on  the  common  good  to  make 
up  the  deficiency  ;  that,  by  the  act  1661,  the  exclusive 
duty  of  superintending  the  imposition  and  collection 
of  the  assessment  was  committed  to  the  Magistrates 
and  Town-Council,   for  a  valuable  consideration  in 
the  way  of  relief  from  an  eating  burden  upon  the 
common  good  of  the  city ;  that  the  Magistrates  and 
Town-Council  were  responsible  to  the  Ministers  for  all 
due  diligence,  the  more  so  as  their  power  in  the  im- 
position and  collection  of  the  tax  was  unlimited  ;  that 
by  each  of  the  statutes  extending  the  royalty,  the  ao- 
Buity-tax  was  to  be  levied  in  the  extended  royalty  in 
the  same  way  as  it  was  levied  by  the  act  1661 ;  that 
it  was  decided  by  the  Court  on  1st  June  1813,  that 
the  Ministers  of  Edinburgh  had  "  the  sole  interest 
in  and  exclusive  right  to  the  entire  produce  and  bene- 
fit of  the  annuity-tax,"  and  "  that  the  Magistrates  are 
liable  to  hold  count  and  reckoning  with  the  Ministers 
and  their  successors  for  the  produce  of  stdd  annuity 
since  the   date  of  citation,  on  28th  September  1810, 
find  in  all  time  coming,  and  to  pay  over  the  same  to 
hem,  termly  and  yearly  as  libelled ;"  that  after  that 
iecision,    the  parties,  by  a  '  regular  contract,   bound 
/lemselves   not  to  disturb  the  above  decision  by  ap- 
peal or   otherwise ;   that  by  Certificate  of  the  defen- 
lera*  servant,  the  collector  of  the  annuity-tax,  there 
iras  a  deficiency  of  £11,056.  11.  9^.,  of  which  £4908. 
.  9-  efifeired  to  the  period  between  Whitsunday  1833 
nd  Whitsunday  1836  ;  that  an  incorporation  may  be 
able,  not  only  in  implement  of  a  contract,  but  also 
1  damages  for  non-implement  of  a  contract ;  that  the 
fxigistrates  and  Town-Council  acted  in  the  collection 
f  the  anntiity-tax,  not  as  parliamentary  commissioners 
lerely,   but  as  an  incorporation ;  that  a  stent-roll  is 
laival&nt  to  a  decree,  bei^  a  legal  ground  of  dili- 
3nce  ;  wid  that,  as  £4908.  4.  9.  of  the  amount  on  that 
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roll  had  been  lost  by  the  irregularity  of  the  defenders, 
they  were  liable  to  make  up  the  deficiency. 

The  defenders  argxted — ^That  a  corporation  is  not 
liable  in  reparation  for  such  loss  and  damages  as  were 
alleged;  that  the  preamble  of  the  statute  1661  shewed 
that  the  provision  for  the  clergy  was  not  imposed  upon 
the  common  good  and  patrimony  of  the  city,  which  was 
described  as  being  already  exhausted  and  overburdened, 
but  that  it  was  laid  on  the  inhabitants ;  that  not  even 
was  the  burgage  property  liable  unless  the  owners  were 
inhabitants ;  tiiat  by  the  statute  it  was  optional  with 
the  church  to  collect  the  tax  themselves  by  their  own 
deacons,  or  to  allow  the  Magistrates  and  Council  to  do 
so ;  that  the  corporation  was  not-  the  party  intrusted 
with  the  nomination  of  stent-masters,  but  the  persons 
individually  who  for  the  time  might  happen  to  hold  the 
office  of  Town-Councillors  of  Edinburgh ;  that  many 
duties  are  committed  to  persons  holding  such  public 
offices  with  which  the  corporation  of  the  burgh  has  nor- 
thing to  do ;  that  the  corporation  could  act  only  through 
its  Magistrates  and  Town-Council  as  one  united  body, 
but  the  Town-Councillors,  the  parties  to  whom  the 
nomination  of  stent-masters  was  intrusted,  of  themselves 
could  do  nothing  to  bind  the  corporation;  that  the 
common  good  or  corporation  funds  were  not  responsible 
for  any  debts  or  deeds  of  the  Magistrates  and  Town- 
Council  which  were  not  incurred  by  them  in  the  admini- 
stration of  the  affiiirs  of  the  corporation;  that  if  a 
private  individual  named  the  Magistrates  and  Town- 
Council  to  manage  a  private  trusty  the  funds  of  the 
corporation  and  of  the  trust  so  constituted  remained 
quite  separate  and  distinct,  and  it  made  no  difference 
whether  such  separate  trust  was  created  by  a  private 
individual  or  by  the  legislature;  that  the  funds  be- 
longed exclusively  to  the  Ministers,  and  formed  no  part 
of  the  common  good;  that  the  Magistrates  and  Town- 
Coimcil  were  not  owners  of  the  corporation  funds,  but 
only  trustees ;  that  if  they  acted  irregularly  such  acts 
might  bind  the  actors  but  not  the  trust-funds  ;  that  the 
corporation  previous  to  1661  were  under  no  burden  to  pay 
the  clergy,  and  that  it  is  immaterial  whether  they  were 
Or  not ;  fiiat  the  pursuers  could  not  call  on  the  defenders 
to  count  and  reckon  under  that  summons  of  damages ; 
that  the  allegation,  that  the  defenders  neglected  or 
omitted  to  appoint  stent-masters,  was  not  a  relevant  al- 
legation to  support  a  claim  of  damages,  in  respect  that 
no  such  penalty  for  negligence  and  omissions  was  im- 
posed either  by  statute  or  common  law ;  and  that  the  pur- 
suers had  not  shewn  that  the  alleged  omission  or  negli- 
gence had  the  effect  of  creating  the  loss  and  damage 
for  which  reparation  was  claimed. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  the  accompanying  note : 

"  Ith  November  1843. — The  Lord  Ordinary  having  resumed 
consideration  of  tliis  cause,  and  advised  the  cases  for  Uie  parties. 
Sustains  the  seventh,  eighth  and  tenth  defences  as  sufficient  to 
elide  the  action,  and  therefore  assoilzies  the  defenders  smpltciter : 
But,  in  the  drcumstanccs,  finds  no  expenses  due,  and  decerns. 

"  Note.— The  Lord  Ordinary,  after  repeated  and  most  anxious 
consideration  of  the  important  questions  ttirred  between  the 
parties,  has  come  at  last  to  be  satisfied  that  the  action  cannot  be 
maintaine  I. 

**  1.  He  is  of  opinion  that  the  trust  for  behoof  of  the  Mini- 
^rs,  created  by  the  statute,  is  not  a  trust  in  which  the  general 
community  or  corporation  of  the  burgh  can  be  considered  as  the* 
trostoe.    In  this  view  the  analogy  afiordcd  by  Ptarson  of  Bcd-^ 
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fna^i  >  case  (Diet.  13,098,)  is  important;  the  taxation  here,  as 
there,  '  not  being  imposed  upon  the  totm>  common  goody  but  upon 
the  inhabitants  seveially  for  their  money,  and  the  Magistrates  not 
bein^  countable  to  the  town  for  the  taxation  of  money.' 

"  It  is  very  true  that  the  statute  appoints,  as  trustees,  the 
official  persons  constituting  the  Magistrates  and  Council  But 
fVom  this  it  does  not  necessarily  follow  tliat  these  parties  repre- 
sent the  community  in  administering  the  trust  so  conferred.  If  a 
private  party  were  to  mortify  certain  lands  for  behoof  of  the 
clergy,  and  vest  the  administration  of  tliis  estate  in  the  Magis- 
trates and  Council,  it  is  clear  that  the  latter  would  not  represent 
the  community  in  the  discharge  of  their  proper  trust  functions, 
and,  consequently,  that  the  community  would  not  be  answerable 
for  the  manner  in  which  they  should  either  execute  or  fail  to 
execute  their  office.  Does  it  make  any  difference  that  the  trust 
is  created,  not  by  a  private  party,  but  l^  an  act  of  the  legis- 
lature ?  In  point  of  principle,  the  Lord  Ordinary  cannot  tlunk 
it  does.  The  Magistrates  and  Council  represent,  and  are  en- 
titled to  bind  the  community,  only  in  what  concerns  the  admini- 
stration of  the  coiitmon  good,  which  is  the  estate  of  the  community. 
But  they  do  not  represent  the  community  in  the  administration 
of  such  a  tax  as  the  amnui'^i-tax,  which  forms  no  part  of  the  com- 
mon good,  and  affects  no  d^  tt  interest  of  the  community  in  that 
ordinary  relation  in  which  no  Magistrates  and  Council  stand 
towards  them  as  their  admL.irit'ntors,  but  which,  on  the  con- 
trary, wholly  and  exclusively  belongs  to  the  Ministers,  and  as  such 
fulls  to  be  administered  in  the  sole  and  undivided  right,  not  less 
than  for  the  sole  and  undivided  behoof  of  these  same  lilinisters. 
In  such  a  case,  the  Magistrates  and  Council  properly  are  admi- 
nistrators for  and  represent  the  Ministers  oidy.  They  are  not 
administrators  for,  nor  do  they  represent  the  general  community 
or  corporation  of  the  burgh, 

"On  this  ground,  without  going  farther,  the  Lord  Ordi- 
nary is  preiMired  to  adopt  the  rule  laid  down  in  Balmadie^s  case 
that  the  community  or  corporation  is  not  *  liable  for  their  Magis- 
trates who  had  not  this  power  by  their  office  (i.  €.,  not  apart  from 
the  statute,  and  as  a  natural  adjunct  and  necessary  condition  of 
their  office,)^  *  but  by  the  commission  of  parliament  therefor,* 

"  And,  indeed,  when  the  whole  frame  and  structure  of  the 
statute  as  regards  the  duties  thereby  imposed  are  consider^ 
the  concliision  thus  arrived  at  comes  out  in  the  clearest  light. 
For,  by  the  terms  of  the  statute,  it  is  not  solely  upon  the  Magis- 
trates ami  Council  that  the  duty  of  appointing  stent-masters  is 
laid.  It  is  laid  upon  them  in  combination  with  the  College  of  Justice, 
And  though  no  doubt,  from  some  cause  foreign  to  the  construc- 
tion and  intendment  of  the  statute,  the  College  of  Justice  has 
come  practically  to  be  dropped  out  of  the  combined  trust,  which 
the  legislature  hati  it  thus  in  animo  to  create — still,  that  which 
is  but  an  accident  in  the  case,  does  not  and  cannot  affect  the 
character  of  the  trust  itself,  as  that  trust  was  originally  consti- 
tute<l  on  the  fuce  and  according  to  the  conception  of  the  statute. 
Now,  just  suppose  that  the  College  of  Justice,  instead  of  no 
longer  taking  a  part,  hod  been  from  the  outset,  and  was  still  in 
active  co-operation  with  the  Magistrates  and  Council  as  to  this 
matter  of  the  stent-masters ;  and  it  is  asked,  would  it  be  possible 
to  separate  that  mere  portion  of  the  duty  which  fell  to  the  Magfis- 
trates  and  Council,  as  if  it  constituted  by  itself  alone  a  distinct 
trust  to  be  administered  for  the  corporation  of  the  burgh  ?  On 
the  contrary,  is  it  not  clear  that  the  statutory  trust  implies  the 
existence  and  combined  operation  of  a  complex  and  heterogeneous 
body,  all  the  several  parts  of  which  are,  in  their  respective 
places,  to  act  for  behoof  not  of  the  burgh  but  of  the  Ministers 
as  sole  beneficiaries.  Plainly,  therefore,  in  this  its  first  and 
original  combination,  the  statutory  trust  was  not  a  trust  of 
which  the  burgh  as  a  corporcUion,  (seeing  the  burgh  could  never 
be  represented  by  anybody,  whereof  the  College  of  Justice  formed 
a  part,^  was  to  bo  regarded  as  administrator.  But  if  so,  how  is 
it  possible  that  the  mere  disappearance  of  the  College  of  Justice 
out  of  the  combination  should  operate  a  change  in  this  respect? 
If  the  burgh,  as  a  corporation,  was  not  administrator  of  the  trust, 
when  the  Town- Council  and  the  College  of  Justice  were  acting 
as  they  were  intended  to  act,  ta  conjunction,  it  surely  is  not  more 
to  be  considered  so  now  that,  in  carrying  the  very  same  trust 
into  execution,  the  Council  has,  bvan  unlooked  for  accident,  got 
to  perform  both  its  own  proper  mnctions  and  those  of  its  co- 
trustee, the  College  of  Justice. 

**  This  view  clean  the  question  of  all  difficulty  which  might 
otherwise  seem  to  arise  from  an  argument  which  has  been  rested 
on  the  supposed  analogy  of  such  cases  as  Innes,  6tA  February 
1798,  Diet.  13,189,  and  those  others  referred  to  by  the  pursuers, 


where  the  corporations  and  common  good  of  bnn^  htre  bea 
subjected  for  the  escape  of  prisoners  from  theburgn  jsils.  Pork 
all  such  cases,  the  radical  obligation  lay  upon  the  corpontioi 
itself  and  the  Ma^strates  and  Council,  Ac,  merely  actedai  tin 
corporation's  representatives  and  administrators  in  the  tpeoil 
matter.  Of  course,  if  a  corporate  body,  in  a  pn^wr  oonoen  d 
its  own,  be  compelled  to  use  the  agency  of  its  offiee-hearm,  it 
must,  by  familiar  application  of  the  maxim,  quifadt  peraia^ 
facit  per  se,  be  responsible  for  the  actings  of  these  offioe-bescn 
within  their  delegated  province.  The  distinctioQ  hoe  is,  tbt 
the  statute  imposes  no  duty,  and  consequently  no  oUigiSion  a 
the  corporation,  that  the  Magistrates  and  Council  ooDseqaendr 
do  not  act  by  delegated  authority  fromy  or  at  alias  r^prtKatn^w 
corporation ;  and,  therefore,  that  the  whole  ground  and  bin  o( 


liability  as  against  the  corporation,  which  existed  in  the  cisei  in- 
ferred to,  are  here  awantmg. 

**In  truth,  if  there  be  an  argument  from  analog  at  sUifiatded 
by  the  cases  in  question,  it  would  seem  to  fix  uie  Msgittnta 
and  Council  as  representatives  and  adminiatraton,  not  of  the 
community,  but  of  the  Ministers  themselves.  For  the  Ifimstoi 
being  sole  beneficiaries  under  the  statutoiiy  trust,  and  it  haa$ 
for  their  exclusive  behoof  that  that  trust  is  operative,  it  IbOon 
that  on  the  same  principle  on  which  the  Magistrates  and  Coastil 
bind  the  corporation  in  all  matters  in  which  the  oorpondoB  is 
their  constituent,  they  must  equally  bind  the  Ministers  invt* 
ters  connected  with  the  annuity,  in  whidi  the  proper  ooDstitieK 
is  the  latter  body.  For  example,  i^  in  enforcing  payment  bf 
diligence  from  any  of  the  tax  payers,  an  accidental  error  or 
irregularity  were  to  take  place  whereby  the  diligence  wu  ror 
dcred  illegal,  is  it  possible  to  maintain  that  the  damage  than 
arising  should  be  thrown  on  the  common  good,  instesd  of  Bfui 
the  annuity-fund,  which  it  was  the  object  of  the  diligence,  u  i 
diligence  for  behoof  of  the  Ministers,  and  not  at  all  (^  the  oob* 
munity,  to  enforce  ? 

"  2.  In  the  next  place,  even  though  the  comnranitr  (ss  aciiDS 
through  the  medium  of  tlie  Magistrates  and  Council;  were  to  Ik 
regarded  as  the  trustees,  the  Lord  Ordinary  would  still  he  d 
opmion,  that  in  the  admitted,  or  at  least  undisputed  drnoD* 
stances  of  the  case,  there  is  no  ground  for  soljeSctiiig  then  • 
damages, 

"To  bring  out  such  a  result,  a  case  would  require  to  bemi^ 
against  them  of  such  a  gross  malversation  as  would  be  snfBdesi 
in  the  case  of  an  ordinary  trust,  to  subject  the  individual  traces 
in  personal  liability, 

^  The  Lord  Ordinary  does  not  think  it  reasonable  to  riat  tht 
blunder  that  has  here  been  the  ground  of  action  with  socfa  a- 
treme  severity.  The  character  of  the  trust,  taking  it  m  ill  iti 
bearings,  he  holds  substantially  to  have  been  as  regards  the  fro 
per  corporation  of  the  buigh,  and  the  prop»  corporate  oficcn 
and  estate,  of  gratuitous  execution,  and  as  soc^  to  fidl  vithia 
the  category  in  reference  to  which  it  is  laid  down  by  Ehiam 
([iii.  1,  21,)  that  *  where  only  one  of  the  parties  is  benefited  i; 
it,'  the  other  '  is  liable  only  de  dolo,  vel  lata  adpa,  ue^  for  dote 
or  for  gross  omissions,  which  the  law  coDStmes  to  be  dofc :' 
or,  as  he  elsewhere  (iii.  S,  86,)  expresses  it,  *  only  for  actsal  iB> 
tromissions,  or  for  such  diligoioe  as  he  employs  in  lui  0"% 
affkin.' 

"  Now,  tried  by  this  standjird,  it  is  clear,  in  the  first  pl«t 
that  there  was  here  no  dole  in  the  proceeding  <^  the  Msgistnt* 
and  CounciL  In  the  next  place,  as  it  appeara  to  the  Lord  Onh* 
nary,  neither  was  there  that  crassa  n^Ugentia  qua  aqmpar^ 
dolo.  For  how  stand  the  facts?  1.  llie  statute  lays  dovn^ 
precise  rule  as  to  the  nomination  of  stcnt-mastera ;  and,  1  b 
the  absence  of  any  such,  both  parties  are  agreed  that  umpe  ^ 
fixed,  not  that  there  shall  be  an  emnual  election  to  the  cfiect* 
renewing  dt  anno  in  annum  Uic  entire  body  or  even  any  ststr^ 
portion  of  their  number;  hht^  on  the  contrary,  that  asto^ 
master,  once  elected,  continues  so^indefinitely,and  thatitis«^ 
when  a  vacancy  happens  to  occur  that  it  becomes  netisiirr.  * 
the  individual  case,  to  takestcps  for  fiUSng  up  the  blank.  ^' 
keeping  this  in  view,  observe—^  That,  wlum  sabeequcot  to  (W 
city's  bankruptcy,  (and  the  present  question  does  not  c«i7 
back  farther,)  the  Magistrates  and  Council  of  1833  came  to  hst 
charge,  they  found  the  roll  of  stent-masters  cotsptete.  Tksit«* 
no  vacancy  which  called  ffx  any  active  interiferaieeqntbiirptf^ 
or  which  even  had  the  smallest  tendency'  to  turn  tfaoir  ilftB^ 
directly  or  indirectly  to  the  matter.  The  existing  atuil  i— *g^ 
besides,  were  in  the  full  and  unchallenged  exardm  ^IJtfrj^ 
— not  a  whisper  of  complaint  or  objec&m,  ^ther  m  >ii»*^ 
regularity  of  their  appointment  or  their  cuuijwlwnr  ^  ^ 
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charge  their  duties,  having  been  breathed  teom  any  quarter. 
Add  to  all  this,  4.  That  the  system  of  nomination,  such  as  it  was, 
had  itself  stood  unchallenged  and  uninterrupted  from  1818 
downwards — a  period  o/Jifteen  years;  and,  5.  That  the  same 
system  had  been  operative  during  all  this  time,  in  regard  to  tlie 
stenting  of  ceM,  and  the  assessment  of  poor's-rates,  not  less  than 
in  regsurd  to  the  Ministers*  annuity, 

"  The  Lord  Ordinary  cannot  conceive  a  case  more  thoroughly 
exdasive  of  either  dole  or  gross  negligence,  or  rather  a  case,  on 
the  contrary,  more  thoroughly  conclusive  of  the  most  perfect 
bona  fides  on  the  part  of  the  Magistrates  and  CouncU,  than  is 
here  presented.  It  appears  to  him,  that  even  the  acquiescence  of 
the  Ministers  in  the  system  that  had  been  in  action  for  so  long 
a  period  is  itself  a  sufficient  excuse  (if  such  were  wanted),  for 
the  Cooncil's  not  interfering  to  upset  the  machinery  which  had 
been  handed  over  to  themsdves  as  a  thing  already  perfect,  and 
answering  all  its  proper  purposes.  At  all  events,  u  the  Mini- 
sters deemed  a  change  essential,  it  was  surely  their  business — 
where  no  vacancy  had  occurred,  to  call  the  Councirs  own  atten- 
tion to  the  matter — to  intimate  that  such  was  their  wish.  If 
the  Council,  being  so  put  upon  their  guard,  had  refiised  to  com- 
ply, tliat  might  Imve  raised  a  vei^  different  kind  of  question. 
But  they  were  allowed  to  go  on  without  requisition,  or  even  the 
most  distant  hint  or  suggestion  of  a  wish  that  they  should  alter 
the  existing  course  of  procedure.  It  has  been  said  that  the 
3liniater8  were  themselves  in  ignorance  that  there  was  any 
thing  wrong,  as  they  know  nothing  of  the  Council's  proceedings, 
and  had  no  power  to  interfere  witii  any  thing  they  did.  But 
were  they  entitled  to  be  thus  ignorant  of  what  so  nearly  con- 
cerned themselves  ?  And  was  it  not  their  duty,  as  it  was  undoubt- 
edly their  right,  to  interpose  if  they  intend^  to  fall  back  upon 
the  CouncU  with  a  claim  of  damages  ?  The  present  action  shews 
that  the  means  of  an  efficient  control  were  within  their  hands. 
And  so  standing  the  case,  the  Lord  Ordinary  cannot  regard 
fifteen  years  of  tacit  acquiescence  on  their  part  as  a  matter  so 
easily  to  be  got  over  as  has  been  attempted  in  the  argument. 

"  The  Loni  Ordinary,  however,  is  aware  that  in  1834  the 
^lagistratcs  and  Ck)uncil  did  fill  up  one  vacancy,  and,  again,  in 
1835  other  two^  which  had  by  that  time  occurred  in  the  list  of 
stent-masters.  But  this  does  not  materially  affect  the  case. 
For,  1.  As  the  stent-roU  is  made  up  by  separate  survey  and 
valuation  *  in  every  parochiey'  it  could  only  bo  as  regards  those 
portions  of  the  roU  which  applied  to  the  particular  parishes 
wherein  these  vacancies  were  filled  up  that  any  specialty  of  this 
kind  could  touch  the  argument ;  and  if  the  defenders  be  right 
in  stating  that  in  these  parishes  *  there  was  little  arrear  of  an- 
nuity for  the  years  libelled  on  left  unpaid, — indeed  scarcely  any 
that  would  in  any  circumstances  have  been  recovered,' — the 
thing  could  in  any  view  be  but  of  little  consequence.  2.  The  Lord 
Ondinarv,  however,  is  rather  disposed  to  refuse  effect  to  the  spe- 
cialty altogether,  on  the  broad  ground  that  any  error  committed 
by  the  Council,  as  regards  the  vacancies  in  question,  being  in 
conformity  with  tiie  unchallenged  system  of  appointment  which 
they  found  in  action  when  they  came  into  office,  was  not,  in  the 
drcamstances,  sufficient  to  lay  the  ground  for  personal  liability, 
(so  far  as  that  expression  can  be  applied  to  the  case  of  a  cor- 
poration^ in  the  shape  of  a  penal  claim  for  damages. 

"  3.  ite  Lord  Ordinary  has  not  in  the  preceding  observations 
rested  any  thing  upon  the  principle  recentiy  so  well  illustrated 
by  the  decisions  both  of  the  House  of  Lords  and  the  Court,  as 
to  the  liability  of  such  bodies  as  load  b-ustees,  police  commission- 
ers ^r.,  though  here,  too,  there  is  much  that  has  an  adverse 
bearing  on  the  pursuers*  argument.  For  as,  on  the  one  hand, 
the  pursuers  upon  thja  principle,  could  not  be  subjected  person- 
ally, or  in  the  annuity  fund  as  thefr  peculiar  and  proper  estate, 
for  the  consequences  of  any  illcg^  proceeding  of  the  ^Iagistrates 
and  Conned  as  their  trustees,  earned  through  in  the  face  of  their 
^aiutory  powers, — so,  on  the  other,  neither  ought  the  corporation 
ar  general  community  of  the  burgh  to  be  subjected  in  their  pro- 
per  estate  or  common  good,  which  the  same  Magistrates  and  Coun- 
iH  are  not  less  bound  to  administer  in  a  legal  and  correct  man- 
ner, and  equally  powerless  to  bind  for  any  proceeding  in  breach 
>r  excess  of  their  kgal  powers  as  its  administrators.  £i  admini- 
stering ttie  common  good  the  Magistrates  and  Council  are  just 
u  much  trustees  for  the  corporation  or  general  community^ 
ts  ia  administering  the  annuity  they  are  trustees  for  the  Mi- 
nisteiB ;  and,  of  course,  this  trust-estate  must  in  their  hands, 
tNUi  roobue  be  protected  from  the  consequences  of  their  illegal 
md  uoanfliorij^  acts  just  as  much  in  the  one  case  as  in  the 
)tber.    la  troth,  if  the  pursuers  be  right  in  representing  the 


proceedings  of  the  Council  as  proceedings  so  deeply  tainted  by 
that  crassa  negligentia  qucecequiparaturdoh,  the  estate  of  the  cor- 
poration ought  no  more  to  be  involved  in  the  consequences  of 
this  dole  on  the  part  of  their  administrators  than  the  estate  of 
the  Ministers.     Culpa  tenet  suos  auctores, 

"  4.  The  Lord  Ordinary  is  satisfied  that  under  the  present 
libel  the  pursuers  cannot  avail  themselves  of  any  special  argu- 
ment for  the  liability  of  the  defenders,  founded  on  the  contract 
1815.  The  action  is  wholly  laid  upon  a  breach  of  the  statute. 
But,  at  any  rate,  the  contract  was  not  intended  to  enlarge,  or 
in  anywise  alter  or  a£^t  the  fundamental  ground  of  liability 
rested  on  the  statute.  It  merely  repeats  the  obligation  which 
the  statute  itself,  as  construed  by  the  judgment  of  the  Court  in 
1814,  had  imposed,  viz.,  to  account  for  the  joroe^cce  of  the  annuity 
as  it  shall  be  levied. 

"  5.  Neither  has  the  Lord  Ordinary  found  it  necessary,  ac- 
cording to  the  view  of  the  case  on  which  the  judgment  proceeds, 
to  consider  the  effect  of  the  decision  pronounced  in  the  Bill-cham- 
ber in  WinUr's  case.  For  all  the  purposes  of  the  judgment,  it 
may  be  assumed  that  that  decision  would  in  its  substance  have 
been  repeated  upon  the  expede  letters.  Indeed,  were  the  Lord 
Ordinary  to  offer  an  opinion  on  the  subject,  that  opinion,  as  he 
is  at  present  advised,  would  be,  that  as  regards  the  mere  charge 
under  suspension  the  decision  must  have  been  so  repeated.  At 
the  same  time,  it  is  perhaps  not  whoUv  free  firom  question 
whether,  when  the  statute  says,  that  of  ue  stent-masters  '  two 
sh^  be  citizens,  to  be  choisen  and  swome  be  the  Town-Council 
and  other  two  shall  be  nominat,  choisen  and  swome  be  the  Col- 
ledge  of  Justice,  or  such  as  they  shall  appoint,* — these  words, 
*  such  as  they  shall  appoint,*  do  not  properly  carry  back  and 
apply  to  the  Council  as  well  as  to  the  College  of  Justice,  in 
wMch  case  there  might  be  much  to  say  in  support  of  the  ap- 
pointment, which  was  actually  made  by  the  Magistrates  in  the 
present  case,  as  being  substantially  an  act  of  delegated  power. 
Be  this,  however,  as  it  may,  the  Lord  Ordinary  is  certainly  not 
prepared  to  hold,  merely  because  there  was  in  such  a  case  as 
Winter's  no  legal  warrant  for  the  summary  charge  that  was 
brought  under  suspension, — that  therefore  the  annuity-Uix,  as 
imposed  by  the  statute,  became,  to  all  intents,  and  in  every  shape 
whatsoever,  imleviable.  This  is  a  most  important  question,  not 
merely  as  regards  the  aimuity,  but  as  it  may  possibly  come  to 
touch  both  me  cess  and  poor's-rate,  and  consequently  it  would 
deserve  the  most  deliberate  consideration  before  pronouncing 
any  definite  judgment  in  regard  to  it.  At  present,  it  is  fortu- 
nately unnecessary  to  enter  fiu'ther  into  the  subject. 

"  6.  In  conclusion,  the  Lord  Ordinary  has  only  farther  to  ob- 
serve, tliat  had  he  taken  a  different  view  of  the  law  of  the  caso 
from  what  he  has  done,  he  must  have  sent  the  whole  question 
before  a  jury,  as  in  an  ordinary  claim  of  damage.  He  has  no 
idea  that  the  pursuers  could  in  any  sense  be  entitled  to  decree 
as  for  a  liqui&ted  debt,  in  terms  oli  the  stent-roll,  which  the^ 
themselves  repudiate,  and  totally  deny  to  rest  on  any  actus  le^- 
timus.  At  best  they  could  only  have  such  damage  as,  adoptmg 
Lord  Kaimes's  distinction  between  the  cases  of  debts  liquidated 
and  unliquidated,  they  could  reasonably  and  fairly  qualify  on  the 
whole  matter.  But  in  this  view  it  is  not  doubted  but  that  a 
jury  would  make  all  proper  and  necessary  allowance  for  such 
ordinary  deductions  as  the  experience  of  former  levies  has  from 
time  immemorial  shewn  to  be  unavoidable. 

**  The  defalcations  inseparable  from  the  most  favourable  levy  of 
a  tax  which  f{dls  to  be  gathered  from  the  whole  members  of  a 
large  community  presents  totally  different  considerations,  both 
legal  and  equitable,  in  a  question  of  failure  in  diligence,  frt)m 
any  thing  that  is  or  can  be  presented  in  the  case  of  a  messenger's 
&ilure  to  execute  as  against  one  single  individual  a  specific 
legal  writ,  or  of  the  liability  of  Magistrates  for  the  escape  from 
the  burgh  jail  of  an  individual  debtor,  with  reference  to  the  one 
certain  specific  warrant  on  which  he  stood  incarcerated." 

The  pursuers  reclaimed.  After  the  case  was  heard 
before  the  whole  Court,  the  following  written  opinions 
were  returned : 

Lord  Jtistice'General : 

^  Looking  to  the  earliest  indications  that  are  afforded  of  the 
origin  and  subsequent  establishment  of  the  cess  or  annuity  of 
six  per  cent,  on  the  real  rental  of  the  inhabitants  of  Edinburgh, 
commencing  in  the  articles  proix)sed  in  1625,  between  the  Sove- 
reign and  the  city,  which  suggested  its  being  levied  in  aid  of 
the  frmds  for  the  maintenance  of  the  ministers  (as  practised  iiT 
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London,)  and  the  subsequent  acts  of  the  privy  council,  and  the 
statute  1649y  which,  in  reference  to  the  pressure  on  the  common 
good  <k  the  town,  which  had  been  applied  in  supporting  the 
ministers,  *  in  remeid  tliereof  *  sanctioned  the  assessment  for  the 
annuity ;  and  which,  after  the  Bbstoration,  was  followed  by  the 
act  1661,  which,  after  its  very  important  preamble  and  recital, 
proceeds  on  the  consideration  '  that  it  is  just  and  necessary  that 
the  same  should  be  authorized  and  settled  by  ane  perpetual  law 
in  all  time  coming ;'  and  keeping  in  view  that  at  the  very  time 
those  arrangements  were  made  for  the  sustentation  of  the  mi- 
nisters, the  number  of  whom  liad  progressively  been  increased, 
with  the  direct  approbation,  if  not  by  the  suggestion,  ci  the 
Sovereign,  the  crown  conferred  on  the  Magistrates  and  Council 
and  community  of  Edinburgh,  the  patronage  of  the  whole  of  the 
churches, — ^I  cannot  but  be  persuaded  that  the  pr)wer  of  assess- 
ment, and  collection  of  the  impost,  was  by  legislative  authority 
conferred  upon  the  corporation  itself,  as  represented  by  the 
Provost,  Magistrates  and  Town-CounciL 

"  I  can  see  no  indication  from  any  public  documents  to  which 
we  are  referred,  cither  prior  or  subsequent  to  the  act  1661,  that 
the  Magistrates  and  Council,  in  regard  to  this  great  boon  pro- 
vided fbr  the  benefit  of  the  city,  were  looked  to  or  dealt  with 
merely  as  a  board  established  by  parliament,  or  as  a  body  of 
individual  commissioners ;  neither  can  I  hold,  considering  what 
was  the  true  purpose  of  the  legislative  grant,  that  the  duty  of 
laying  on  the  assessment,  and  collecting  its  produce  from  the 
whole  inhabitant  householders  of  the  city,  was  imposed  on  any 
but  the  corporation  or  managers  for  the  community,  seeing  that 
the  act  clearly  authorized  the  College  of  Justice  to  decline  all 
interference,  while  on  theur  refusal  the  Magistrates  or  Council 
are  to  carry  the  act  into  fiUl  execution  by  themselves. 

"  Neither  can  I  concur  in  holding  that  the  duty  imposed  upon 
the  Magistrates  and  Council,  as  the  known  and  legal  representa- 
tives of  the  community,  can  be  deemed  as  entirely  gratuitous^ 
when  the  whole  history  and  purposes  of  this  legislative  grant 
are  attended  to.  Upon  the  contrary,  it  seems  to  have  proceeded 
manifestly  upon  onerous  considerations,  namely,  the  permanent 
security  of  the  religious  instruction  of  the  community  at  large, 
the  relief  and  assistance  afforded  to  the  common  good  of  the 
corporation,  which  had  previourfy  been  pressed  upon  for  the 
maintenance  of  the  clergy,  and,  lastly,  the  grant  of  the  patron- 
ages of  the  whole  city  churches  by  the  crown.  There  is  likewise 
complete  evidence  how  the  act  1661  had  been  carried  into  exe- 
cution from  its  date  downwards — ^the  sole  duty  of  assessing  and 
collecting  the  impost  having  been  performed  by  those  appointed 
by  the  Magistrates  and  Council,  on  behalf  of  the  community  y 
and  it  appears  fh>m  the  terms  of  the  contract  entered  into  be- 
tween the  Ministers  and  Magistrates  of  Edinburgh  in  1815,  after 
the  judgment  of  1813,  that  the  expense  of  collecting  the  annuity 
(that  is  a  proper  salary,  I  presume,  for  the  collector,)  bad  been 
in  use  to  be  deducted,  as  the  sum  which  they  had  claimed  on 
that  account  is  contemplated  as  still  claimable  as  a  deduction. 

"  The  duty  of  collecting  seems  to  have  been  devolved  on  the 
same  person  that  collected  other  of  the  city's  revenues^  as  apart 
of  the  vested  rights  of  the  community  *,  and  so  far  the  office  came 
also  under  the  city's  patronage. 

"  If  the  duty  impo^  by  the  act  1661,  then,  was  not  a  pri- 
vate or  gratuitous  one,  which  attached  merely  ta  the  Magistrates 
or  Councillors  as  individuals,  or  as  parliamentary  commissioners, 
but  was  in  reality  a  public  onerous  duty  imposed  upon  them  as 
the  legal  representatives  of  that  community  over  whose  affiurs 
they  presided  as  its  constitutional  guardians,  and  who  were  in 
this  case  peculiarly  intrusted  with  the  administration  of  m 
valuable  grant  conferred  by  the  legislature  in  aid  of  its  revenues 
or  common  good, — it  seems  very  plainly  to  follow,  that  if,  in 
the  performance  of  Uiat  duty,  injury  and  loss  to  the  benefi- 
ciaries in  that  grant  have  arisen  fh)m  neglect  or  omission  of 
what  was  absolutely  necessary  to  make  it  available,  such  injiuy 
and  loss  ought  to  be  repaired  from  the  fVmds  of  the  community 
at  loifpe,  according  to  those  principles  of  law  that  are  recognised 
both  in  our  own  law  and  that  of  England. 

*'  I  don't,  therefore,  consider  that  the  present  case  can  be 
viewed  as  in  any  degree  aflfected  by  what  is  maintained  as  the 
clear  role  of  law  tiiat,  in  ordinaiy  dxcumstances,  the  common 
good  of  a  burgh  is  not  liable  for  the  stipends  of  its  parochial 
clergy,  because  the  present  is  a  very  special  case,  and  to  be 
viewed  in  relation  to  the  original  grants  by  the  crown,  after  the 
Reformation,  of  the  Popish  funds  and  revenues  in  favour  of  the 
cUy  of  Edinburgh ;  and  the  various  arrangements  and  legislative 
provisions  that  were  subsequently  made  in  aid  of  those  grants^ 


as  well  as  in  relief  of  the  common  good,  wliidihad  A/o^cbk 
to  be  applied  for  the  support  of  the  various  mimsters  thit  \ak 
been  added  to  the  city's  establishment  with  the  approbttum  of 
the  Sovereign. 

"  As  to  the  effect,  again,  of  the  judgment  of  tlie  Coort  ia 
1813, — ^keeping  in  view  the  nature  q€  that  action  and  its  condi- 
sions,  which  were  directed  against  ^  the  Magistrates  sod  Coa&- 
dl  for  themselves,  and  as  representii^  the  whole  comnnmitj  of 
the  said  city,' — it  is  certainly  true  that  it  finds  *  that  the  JUni- 
sters  of  Edinburgh  have  the  sole  interest  in  and  exchsive  rigH 
to  the  entire  produce  and  benefit  of  the  annuity  Ubelled  of  ai 
per  cent.'  This  seems  a  correct  finding,  that  the  whole  umuitT 
was  set  apart  by  the  legislature  for  the  exclusive  supfwrt  of  tte 
dergy,  and  was  not  liable  to  be  mixed  up  with  the  oth«  ftuA 
of  the  city.  But  it  is  to  be  observed,  tliat  the  judjrmcnt  at  tbe 
same  time  expressly  finds  *'  that  the  defenders  are  liable  to  bolii 
compt  and  reckoning  with  the  pursuers  and  their  saccesson  for 
the  produce  of  said  annuity  since  tbe  date  of  dtation  to  tiii 
process,  and  in  all  time  to  come,  and  to  pay  over  At  tarn  u 
them  termly  and  yearly  as  libelled,  and  decern ;  but  trf  consral 
of  the  pursuers,  assoilzie  the  defenders  fh>m  the  daim  of  aad 
for  the  arrears  of  said  annuity  preceding  the  date  of  dtitioi, 
or  the  admission  of  any  of  the  pursuers  to  the  bent^ce.' 

•*  Now,  looking  to  the  whole  circumstances  of  this  litigataa. 
and  the  attcnticm  which  the  Court,  firom  the  opinions  that  were 
delivered,  evidently  bestowed  on  every  word  of  the  act  1551, 
as  well  as  aM  the  other  documents  founded  on  by  the  paniH 
both  prior  and  subsequent  to  its  date,  the  above  exprcfs  M- 
ing  cannot  be  overlooked  in  regard  to  what  is  to  be  heW  as  thi 
true  construction  of  that  statute.  The  annuity  is  secured  W 
the  legislature  for  the  benefit  of  the  Ministers  oif  the  city;  te 
the  defenders^  who  are  called  both  to  answer  for  themseiTa  lad 
as  representing  the  community,  are  found  to  be  boand  to  boM 
compt  and  reckoning  with  the  Ministers  for  the  produce  of  dut 
annuity  in  all  time  coming,  and  to  pay  over  the  same  to  tbes. 
After  such  a  finding,  pronounced  in  1813,  and  ever  box  k- 
quiesced  in,  are  the  same  defenders  entitled  to  niaintaio  thiL 
though  a  considerable  portion  of  that  annuity  has  been  kst  I5 
an  act  of  negligence  on  their  part,  which  we  must  nowhoM  tn 
the  case,  the  Ministcis  of  Ediuburgh  are  not  to  have  that  l9« 
made  good  to  them  from  the  funds  of  the  communitv? 

"  The  opinion  of  Lord  Robertson  embraces  so  fully  and  t^ 
the- various  grounds  of  tliat  which  I  have  formed  on  the  cw, 
that  I  have  only  to  add  my  entire  concurrence  with  fais  hx^ 
ship." 

Lord  FuUerton  : 

•*  I  concur  in  the  opinion  of  T^ord  Kobcrtson,  and  gownSr 
in  the  course  of  reasoning  by  which  that  opinion  is  snpportal 

"  It  does  not  appear  to  me  that  the  determination  of  fie 
question  is  much  assisted  by  a  critical  examination  of  ^ 
sources  firom  which  the  various  rights  and  duties  of  the  inowpo 
ration,  in  rcgiuxl  to  the  matters  in  dispute,  have  been  at  dife- 
ent  times  derived.  The  important  point  is,  tbe  combmed  dJHs 
of  those  various  rights  and  duties  in  ascertaining  the  troe  rrf»- 
tion  subsisting  for  nearly  two  centuries  between  the  city  ^ 
Edinburgh,  in  its  corporate  diaraoter,  and  tbe  ecdesiaitJoi 
establishment  of  the  city. 

"  Though  it  appears  from  the  various  documents  refimcd  u 
that  at  an  early  period  the  ordinary  resources  of  the  iccjrpw*- 
tion  were  inadequate  to  the  maintenance  of  tbe  l^finisters.  sd 
that  various  schemes  were  devised  to  raise  fhnds  m  aid  ornfe^ 
of  the  corporate  property,  it  also  appears;  from  those  Tcrf  do- 
cuments, that  the  support  of  the  Ministers  «f  theboigh** 
considered,  even  at  tliat  poiod,  as  a  proper  munidpal  hsrieB. 
to  which  the  common  good  might  have  been  applied. 

**  The  best  of  all  evidence  that  this  invc^ves  nothh^  tdrw* 
to  the  law  and  practice  of  Scotland  is,  that  ^e  miiii«ten? 
burghs,  with  a  very  few  exceptions,  have  been  and  are  at  tv 
moment  so  supported.  Agun,  the  Magistrates  and  CoaDdl,  tf 
representing  the  town,  obtained,  in  1636,  the  grant  of  the  i** 
tronages  of  all  the  livings  in  the  town.  Holding;  then,  the  ^ 
tronages,. and  having  the  duty  to  provide  fbr  iSe  ckl83^«* 
far  as  the  corporate  funds  would  allow,  the  town  got,  h;  k^ 
successive  grants,  terminating  in  the  act  1661,  themetMd^ 
fraying  the  stipends  of  the  clergy  by  an  aasesstnent  oAtltoiBfe*' 
bitants.  And  it  is  of  some  importance  to  obsore,  tet  tf*^ 
of  collecting  this  assessment,  and  paying  itoverlotlKM!'* 
was  not  imposed  on  the  corporate  body  withoot  Mtti^^ 
currence.  It  was  indeed  a  duty  voluntarily  uttdHtdHilf  "^ 
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body,  to  the  exclaaion  of  the  Minbtera  thefflselves,  who,  bat 
for  the  interference  of  the  town,  miglit  have  collected  the  tax 
for  their  own  benefit  by  persona  under  their  own  authority. 

^  The  act  1 649,  ratifying  the  former  grants  of  the  annuity,  and 
suihorizing  the  levy  of  a  larger  sum  for  the  support  of  the  num- 
ber of  ministers,  to  be  increased  from  six  to  twelve,  provides, 
that  *  the  said  imposition  shall  be  always  collected  hif  ihe  deacona 
of  the  kirk,  to  be  delivered  to  the  treasurers  of  the  kirk-sessions, 
and  it  is  not  to  come  into  the  hands  of  the  Town-  CouncU,  nor  to  ba 
applied  to  any  other  use  than  is  above  writtea.' 

*'  By  the  act  1661 — that  which  has  since  regulated  this  mat- 
ter—an alteration  was  made  to  the  following  effect,  viz^  that 
the  imposition  'shall  be  cdlected  by  the  deacons  of  the  kirk,  or 
^  a  coBector  appointed  for  that  purpose  by  ihe  Magistrates  and 
C(mncil  of  the  ami  burgh  at  their  option,  and  as  they  shaU  think 
fit  and  expedient,  for  the  time.' 

"  ^owy  it  appears  that  the  Magistrates  and  Council  exercised 
thiioption ;  and  have  ever  since  taken  the  duty  of  levying  the  im- 
position on  themselves.  Indeed,  so  completely  was  this  taken  out 
of  the  hands  of  the  Ministers,  that,  until  the  judgment  of  this 
Court  in  1813,  the  Magistrates  and  Council  dealt  with  the  an- 
nuity-tax as  part  of  the  common  good  of  the  burgh,  subject 
ovlj  to  the  payment  of  what  was  considered  a  reasonable  sti- 
pend. This  last  misconstruction  of  the  statute  was  corrected 
by  the  judgment  in  1813,  finding  that  'the  Ministers  of  Edin- 
burgh had  the  sole  interest  in,  and  exclusive  right  to,  the  en- 
tire produce  of  the  annuity-tax,  and  that  the  defenders  are 
UaUe  to  hold  count  and  reckoning  with  the  Ministers  for  the  pro- 
duce of  the  said  annuity  since  the  date  of  citation^  and  in  all 
time  coming.' 

"■  While  the  produce  of  the  annuity,  then,  belonged  to  the 
Mmist^^  the  obligation  of  levying  it  was  laid,  or  to  speak 
more  properly,  had  been  voluntarily  assumed  by  the  Magistrates 
and  Town-Council,  to  the  exclusion  of  tlie  parties  properly  in- 
terested ;  and  accordingly,  in  the  various  statutes  for  extend- 
ing the  royalty,  in  particular  the  hitest,  that  of  7  Qea  iii  c  27, 
the  Lord  Provost,  Magistrates,  and  Counci],  and  their  sue- 
oessors  in  office,  are  authorized  and  empowered  '  to  levy,  as  th^ 
katse  hitherto  been  muse  to  levy,  the  said  annuity  of  six  per  cen- 
tum upon  the  yearly  rents  of  all  inhabited  houses,  shops,  booths, 
celUrt,  and  premises  within  the  said  city,  and  royalty  thereof.' 
**  Such  being,  then,  the  construction  which  the  act  1661  has 
received  in  practice,  I  do  not  see  how  the  question  now  depend- 
ing between  the  parties  can  be  affected  by  the  peculiar  provi- 
sions of  the  statute  conferring  a  joint  power  in  app()inting  the 
stent- masters  on  the  College  of  Justice.  Those  provisions  have 
been,  in  so  far  as  I  understand,  a  dead  letter  from  the  very  com- 
mencement. It  is  just  as  useless  now  to  inquire  how  fkr  Uiey 
might  have  affected  the  obligations  of  the  Town-Council,  as  it 
would  be  to  enter  into  any  similar  inquiry  as  to  the  eff^t  of  the 
dauie  authorizing  the  collection  to  be  made  by  the  deacons  of 
the  kirk.  It  is  enough  to  state  that  neither  of  these  provisions 
have  been  acted  upon ;  and  that,  by  immemorial  practice^  the 
Magistrates  and  Town-Council  have  exercised  the  power  of 
levying  the  tax,  throu^  the  means  of  a  collector  and  steut- 
mastcrs  exclusively  appointed  by  their  authority. 

**  It  has  turned  out,  that  in  consequence  of  an  error  committed 
in  the  appointment  of  stent  masters  in  the  year  1818,  and  the 
succeeding  years,  the  levy  of  the  tax  has  been  frustrated.  And 
the  queeiion  raised  in  these  pleadings  truly  comes  to  this, 
whether  the  Magistrates  and  Town -Council,  as  representing  the 
burgh,  are,  in  accounting  with  Uie  Ministers  under  the  act  1661, 
interpreted  by  the  judgment  pronounced  in  1813,  entitled  to 
take  credit  for  that  deficiency  of  the  tax,  which  is  imputable  to 
their  own  error  in  the  nomiimtion  of  the  stent-masters,  or  are 
bound  to  make  good  that  deficiency.  For  though  the  acti<m 
invoWea  inform  a  chum  for  loss  and  damage,  that  damage  is 
nothing  but  the  amount  of  the  arrears  of  the  tax  which  have 
been  rendered  unavailable  to  the  Ministers  by  the  omission  of  the 
defenders  to  obey  the  directions  of  the  statute  in  regard  to  the 
mode  of  collection.  It  is  truly,  then,  a  point  in  the  accounting, 
and  ootJiing  ^se. 

^  NofVy  considering  this  to  be  the  true  state  of  the  qnestion, 
and  I  am  not  aware  of  any  impropriety  in  so  representing  it, 
the  claima  of  the  Ministers  appear  to  me  to  be  irresistible.  The 
Mi'ilsters  of  Edinburgh,  entitled  to  certain  pecuniary  rights, 
avAilabto  throng  the  medium  of  an  assessment  on  the  inhiabi* 
tanta,  aie  appointed  by  the  incorporation  as  patrons :  For  I  do 
not  aeo  that  in  this  particular  tb^re  is  any  attempt  to  distin- 
guish between  the  liK)orporation  and  its  organs ;  and  to  repre- 


sent the  Magistrates  and  Council  as  a  mere  commission  for  the 
nomination  of  Ministers.  But  again,  the  corporation — the  town 
in  its  corporate  chai«ctw — ^has  undertaken  tlie  duty  of  leinring 
ihe  assessment,  to  the  exclusion  of  the  Ministers  themselves, 
who,  but  for  the  exercise  of  the  option  by  the  town,  might  have 
exercised  it  directly  through  the  medium  of  the  deacons  of  their 
different  churdies.  I  say  the  town  in  its  corporate  character ; 
iov  I  can  see  no  greater  reason  to  distinguish  between  the  cor- 
poration, and  its  organs  the  Magistrates  and  Town-Council  for 
the  time  beings  in  this  matter,  than  in  that  of  the  patronage. 
To  be  sure,  it  is  '  the  Provost,  Magistrates,  and  Council,'  who 
are  called  on  to  levy  the  assessment,  just  as  they  are  to  name 
the  Ministers ;  bec^ise,  if  any  thing  is  to  be  done,  or  undertaken 
to  be  done  by  an  incorporation,  it  must  be  so  done  or  imder- 
taken  through  the  medium  of  its  organs,  by  whom  alone  it  pos- 
sesses the  means  of  action.  Cases  may  indeed  occur  in  which 
there  is  room  for  a  distinction,  and  in  which  the  individuals  who 
happen  to  be  for  the  time  being  the  organs  of  the  incorporation 
may  have  powers  conferred  upon  then  distinct  from  the  proper 
corporate  rights  which  they  administer.  But  to  support  such 
a  view  there  must  be  clear  evidence  that  the  distinction  was 
intended ; — clear  evidence,  from  the  terms  of  the  grant,  and 
above  all  fr^m  the  nature  of  the  right  itself  that  they  are  not 
called  upon  to  act  as  representatives  of  the  incorporation,  but 
as  individuals  merely,  selected  on  the  principle  of  their  filling 
certain  public  situations.  This  holds,  for  instance,  in  all  those 
nominations  of  the  magistrates  or  members  of  a  town-council 
to  act  in  the  administration  of  charitable  institutions.  They 
are  just  ex  officio  appointments,  in  which  the  individuals  hap- 
pening to  hold  those  offices  for  the  time  are  appointed  by  the 
founder  as  individual  members  of  the  administrative  body  of 
the  charitable  trust,  and  in  no  other  duuracter. 

''But  can  tliis  be  said  of  a  case  like  the  present,  in  which  the 
burgh  la  the  patron,  and  the  burgh,  named  in  tlie  ordinary  way, 
under  the  description  of  its  Mi^trates  and  Council,  b  called 
upon,  and  lias  undertaken,  to  collect  and  le?y  the  assessment 
for  the  payment  of  the  Ministers  named  by  them  as  pa- 
trons to  officiate  as  the  Ministers  of  the  bui^h  ?  For  it  rather 
appears  to  me,  that  the  nature  of  the  duty  imposed  on  or  assumed 
by  the  Town-Council,  in  regard  to  this  assessment,  is  much 
understated  when  it  is  described  as  confined  to  the  appoint* 
ment  of  stent-masters.  The  most  important  part  of  their  duty 
was  the  collection  of  the  tax,  which  was  placed  at  their  option, 
and  was  assumed,  in  virtue  of  that  option,  by  the  burgh  m  its 
corporate  character.  For  I  cannot  read  the  words  in  that  clause 
of  the  statute  to  any  other  effect  The  assessment  is  to  be  '  col- 
lected by  the  deacons  of  the  kirks,'  *  or  by  a  collector  to  be  ap- 
pointed for  that  purpose  by  the  Magistrates  and  Council  of  we 
said  bur^h  in  their  option.*  In  whose  option  ?  Surely  that  of 
the  M(igistrates  and  Council  of  the  burgh,  in  their  representa- 
tive cliaracter,  and  not  the  option  of  the  individuals  who  happened 
at  any  particular  time  to  fill  those  situations,  and  who,  but  for 
their  official  character,  could  have  no  conceivable  interest  to 
interfere,  and  certainly  had  no  authority  to  determine  any 
thing  in  the  matter.  In  short,  I  think  the  case  is  exactly 
the  same  as  if  the  Magistrates  and  Council  had  met  and  deter- 
mined, as  they  very  naturally  might  have  done,  that  it  was  more 
expedient  that  the  assessment  on  the  inhabitants  shoidd  be 
levied  by  the  town  than  left  to  deacons  of  the  kirk. 

**  But,  indeed,  all  doubt  upon  this  point  seems  to  me  to  be 
removed  by  the  terms  of  the  subsequent  statute^  and,  above 
all,  by  the  judgment  in  1813.  The  action  in  which  that  judg- 
ment was  pronounced  was  clearly  directed  against  the  burgh  in 
its  corporate  character,  represented  of  course  by  the  Magis- 
trates and  Council.  In  the  leading  conclusion  of  the  summons 
they  are  described  <  as  the  Lord  Provost,  Magistrates  and  Towa- 
Council  of  the  said  city,  for  themselves,  and  as  representing  the 
whole  comtnunity  of  the  tmd  city*  The  conclusion  for  the  future 
accounting  is  dii^ected  against '  the  defenders,  their  successors  in 
office,  or  the  Lord  Provost,  Magistrates  and  Council  of  the  said 
city  of  Edinburgli.'  And  by  the  judgement  *  the  defenders,'  (i.  e., 
the  Provost  and  Council,  aa  representing  the  whole  community 
of  the  said  city,)  '  uie  found  liable  to  hold  count  and  reckoning  with 
the  pursuers  for  the  produce  of  said  annuity,  since  the  date  of 
citation,  and  in  aU  time  to  come,* 

**  And  this  view  of  the  character  in  which  the  defenders  ap- 
peared is  confirmed  by  the  contract  which  was  executed  in 
1815,  for  compromising  the  remaining  parts  of  the  cause,  and 
which  was  entered  into  by  the  Ministers  on  the  one  side,  and  on 
the  other  by  the  Lord  Provost  and  Magistrates, '  for  themselTCs, 
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as  present  Magistrates  of  the  city  of  Edinburgh,  and  for  the 
whole  council  and  community  of  that  ciiv,  defenders  in  said  action,* 
The  latter  bind  themselves,  from  andf  after  the  expiration  of 
certain  terms,  *  to  be  accountable  to  the  Ministers  for  the 
whole  produce  of  the  funds  awarded  to  them  by  the  Ck>Yirt  of 
Session,'  &a 

"  Now,  it  does  appear  to  me  quite  irreconcilable  with  all  sofund 
or  reasonable  construction  to  hold,  in  the  face  of  these  statutes, 
and  that  judgment,  confirmed  as  it  was  by  the  contract,  that 
the  words  *  the  Lord  ProTost,  Magistrates  and  Town-Council,' 
were  not  meant  to  design  the  burgh  in  its  corporate  character, 
as  represented  by  its  recognized  organs ;  but  denoted  merely  the 
set  of  individuals  who  happened  for  the  time  being  to  hold  these 
sit  uations.  So  far  from  there  being  any  evidence,  or  even  ground 
for  presuming  such  a  distinction,  every  thing—  the  express  terms 
employed,  the  relative  situation  of  the  jwuties,  and  the  subject 
of  these  various  enactments  and  proceedings — combine  in  sup- 
porting the  contrary  conclusion. 

"  Holding,  then,  that  it  was  the  burgh,  in  its  corporate  cha- 
racter, which,  through  the  medimn  of  its  lawful  representatives, 
the  Magistrates  and  Council,  originally  assumed,  in  virtue  of 
its  option,  the  levy  and  collection  of  the  assessment,  and  whidi 
now,  by  the  force  of  that  option,  confirmed  by  the  practice  ef 
nearly  two  centuries,  by  statutes,  and  by  a  solemn  judgment  of 
the  Court,  as  well  as  express  contract,  is  bound  to  account  for 
its  whole  produce  to  the  Ministers ;  the  next  point  is  equdly 
clear,  that  the  whole  machinery  for  enforcing  the  payment  of 
the  tax  was  under  the  same  guidance,  that  of  the  Magistrates 
and  Council,  who  are  directed  to  appoint  the  stent-masters,  and 
who  did  continue  to  appoint  those  stent-masters  until  the  year 
1818;  a  fact  which  is  admitted  by  the  defenders  themsdves. 
From  that  period,  by  some  mistake  or  oversight,  the  statutory 
mode  of  appointing  stent-masters  was  departed  firom ;  in  other 
words,  there  was  no  legal  appointment  of  stent-masters  to  war- 
rant the  levy  of  tlie  tax ;  and,  in  consequence,  the  arrears  have 
become  irrecoverable,  and  the  Ministers  have  to  that  extent  been 
losers. 

"  It  seems  to  me  to  follow  necessarily  fW>m  these  premises, 
that  as  the  Magistrates  and  Council,  as  representing  the  com- 
munity, were  bound  to  levy  and  account,  they  must  also  in  that 
character  be  liable  to  make  good  the  deficiency.  It  is  to  that 
extent,  and  no  more,  that  the  claim  of  the  pursuers  is  made. 
They  are  only  calling  on  the  defenders  to  make  good  what  has 
been  lost  by  their  failure  to  do  their  duty ;  and  though  a  party 
in  the  situation  of  the  defenders  may  not  be  liable  in  absolute 
warrandice,  may  not  be  responsible  for  the  ultimate  solvency  of 
the  rate-payers,  or  even  for  that  of  the  collector  if  ostensibly 
solvent  when  appointed,  such  party  must  be  liable  in  warran- 
dice of  his  own  feet  and  deed,  viz.,  that  he  shall  not  defeat  the 
assessment  by  felling  to  do  that  which  he  is  bound  to  do,  and 
which  he  has  the  means  of  doing. 

**  In  such  a  question  as  this,  it  does  not  appear  to  me  that 
there  is  any  force  in  the  objection  urged  by  the  defenders,  that 
in  regard  to  the  corporation  and  the  common  good  the  collec- 
tion of  the  annuity-tax  was  gratuitous. 

"  In  the  first  place,  I  think  that  if  the  obligation  to  collect 
and  account  is  validly  laid  on  the  town  by  statute,  followed  up 
by  the  judgment  of  the  Court,  and  by  the  contract  1815,  that 
obligation  must  be  performed  under  the  penalty  of  the  ordinary 
legal  consequences  of  failure,  independently  altogether  of  its 
origin  or  onerosity.  And  the  objection  appears  the  more  mis- 
placed when  it  is  considered  that  in  its  origin  it  was  the  bui^gh, 
which  in  virtue  of  the  option,  undertook  the  collections,  and 
thus  inteiT)osed  itself  between  the  ministers  and  the  rate-payers. 

"  2dly,  I  must  be  permitted  to  question  the  proposition  so 
confidently  assumed  by  the  defenders,  viz..  That  the  duty  un- 
dertaken  by  the  incorporation  in  this  matter  is  to  be  considered 
as  gratuitous.  In  so  fer  as  the  pursuers,  the  Ministers  of  Edin- 
burgh, are  concerned,  it  was  clearly  onerous.  The  collection 
and  distribution  of  the  assessment  was,  in  regard  to  them,  the 
consideration  for  which  they,  when  called  on  by  the  incorpora- 
tion, as  patron,  aflbrded  their  ministerial  services  to  the  com- 
munity. And  I  think  that  this  is  just  one  of  the  cases  in  which 
services  rendered  to  or  advantages  acquired  by  the  individual 
members  of  the  community,  are  to  be  held  in  law  as  so  rendered 
to  or  acquired  by  the  coiporate  body.  The  body  incorporated 
is  the  whole  community,  including  nH  the  individuals  of  whom 
it  may  at  dificrent  times  be  comp^ed.  It  is  solely  for  the  benefit 
of  the  community  so  composed  that  the  incorporation  is  created 
and  is  entitled  to  exercise  power,  and  to  acquire  and  hold  fUnds, 


and  there  are  obviously  many  services  and  oUigitkni  vttcb 
can  be  rendered  or  performed  to  the  burgh  or  oolporaticn  ooi^ 
through  the  medium  of  the  individual  members  of  the  od- 
munity.  If  the  incorporation,  for  instance,  bad  contracuil  far 
a  supply  of  water  to  the  community,  or  for  the  compktioa  of 
any  other  public  work  conducive  to  tiie  comfort  and  conresieBft 
of  the  inhabitants,  and  had  undertaken  the  oUigatiootokv; 
the  assessments  for  defhiying  the  expense,  could  it  htrt  ben 
said,  with  any  shew  of  reason,  in  a  question  with  the  coDtn^ 
tors,  that  this  duty  was  purely  gratuitous,  because  it  wb  tlie 
inhabitants,  and  not  the  incorporation,  who  were  indiTkhuBj 
deriving  the  benefit  ?  I  cannot  adopt  that  view.  I  think  oo  die 
contrary,  that  these  form  a  class  <^  cases  in  which  •errica, 
though  rendered  to  individuals,  are,  in  a  questkxi  with  the  is- 
corporation,  (constituted  for  no  other  purpose  but  that  of  beoe* 
filing  the  individuals  ccHnposing  the  community,)  serheaieB- 
dered  to  the  incorporation ;  and  ooosequently,  that  anj  cibhgi- 
tion  come  under  by  the  incorporation  in  regard  to  the  paidMt 
of  those  services  is  truly  to  be  considered  as  onerous. 

**  And  it  is  in  relation  to  this  view  of  the  maUer  that  I  tUsk 
the  circumstance  of  the  patronage  does  bear  matefiallj  qd  tk 
question.  The  Magistrates  and  Council,  as  represeatiiig  tbe 
community,  have  called  these  gentlemen  to  the  disdiarge  of  to 
ministerial  duties  in  the  city,  under  the  condition  thtttkr 
were  to  draw  the  amount  of  their  assessment  ftom  tbose  veij 
Magistrates  and  Council  who,  in  the  same  repretentatlTe  cb^ 
ractcr,  are  botmd  to  levy  it,  aiid  to  account  Having  thru  got 
the  benefit  of  those  services,  it  would  be  a  strange  anomiljB 
the  law  of  obligation  if  they  were  not  bound  to  nuike  good  tte 
which  has  been  lost  solely  by  their  own  n^ecU  ¥ot  it  is  ts 
that  effect  and  no  more  that  ^e  present  claim  is  insiMed  m. 
It  is  nothing  but  a  question  in  accoimting,  and,  by  the  oi^bct 
rules  of  law  applicable  to  such  cases,  the  loss  must  M  on  tk 
defenders,  the  party  by  whom  it  was  occasioned. 

"  There  only  remains  to  be  considered  the  other  objcctA 
which  has  been  very  strongly  pressed  by  the  t^euders,  aameK, 
that  this  is  an  attempt  on  the  part  of  thepursuera  to  render  th 
incorporation  and  the  common  good  of  the  burgh  liable  for  tk 
error,  neglect,  or  omission  of  the  individual  members  oi  Camd 
for  the  time  being-^an  attempt  which  is  said  to  be  at  vinav 
with  the  principles  of  law,  as  attested  br  various  dedaioDs.  !i(^ 
the  first  thing  that  must  strike  one  in  the  objection,  thus  hnadj 
stated,  is,  that,  if  well-fotmded,  it  would  at  once  exttngaiahtft 
possibility  of  an  incorporation  contracting  efiectually  aoj  obi- 
gation  whatever,  ad  factum  prastandum.  As  obeervea  b^ait.^ 
any  thing  is  to  be  done  by  an  incorporation,  it  can  be  done  ocij 
through  the  instrumentality  of  its  legal  organs;  and  if  tkir^ 
ure  to  perform  does  not  a&ct  the  incorpratUicm  itself  the  »* 
cessary  consequence  is  that  the  obligation  must  be  a  do:: 
letter ;  becaiise,  quoad  the  corporotioii,  there  never  could  be  05 
feilure  inferring  a  corporate  responsibility.  In  short,  it  ««^ 
just  involve  the  proposition,  that  no  obligation  adfacbrnf*- 
standum  could  be  an  obligation  on  the  incorporation,  or  be  ff^ 
thing  but  an  obligation  upon  the  individual  administraton. 

**  Now,  such  a  proposition  as  this  appears  to  me  to  be  eotiii^ 
unfoundcKl.  It  is  true  there  often  may  be  quesUons  bow  ^ 
the  acts,  or  feilures  to  act,  on  the  part  of  the  individaslat 
ministraton  bind  or  afibct  the  corporate  body.  Tfaeie  msj  k 
services  or  duties  so  purely  and  absolutely  personal,  in  reiattf 
to  the  individual  Magistrates  or  Coimci],  that  the  inooipofitic 
cannot  be  affected  or  rendered  liable  for  their  neglect  or  us- 
performance.  Such  was  the  case  in  Campbdl  v.  Tbwn  oCB^ 
in  which  an  attempt  was  made  to  render  the  buii^  UaUeir 
the  negligence  or  breach  of  iuty  of  the  fbrmer  ma^stnrtei  's 
having  reftised  to  adopt  any  means  to  restrain  a  mob  wfaobii 
carried  off  a  valuable  cargo  of  meal  from  the  pfomier^s  skp 
There  could  be  little  doubt  of  tiie  soundness  of  that  jvigmgs- 
as  a  bui^gh,  though  appouiting  magistrates,  certainly  doatf 
incur  a  warrandice  that  every  individual  so  appointed  ikil 
act  in  everv  emergency  with  the  judgment,  prompcitade*-' 
vigour  which  the  case  may  require. 

^  But  this  judgment  l^ds  no  support  to  the  general  pnpoi 
tion  in  law  involved  in  the  objection  I  am  now  contSdam 
and  it  is  instructive  to  observe,  that  that  very  propoiilis  • 
directly  negatived  by  the  explanation  given  in  the  teptmi  if  t^ 
case :— *  Tlie  only  case  in  which  a  communis  is  liaUt  ftr  * 
delict  of  their  magistrates,  is  that  of  thdr  sufilMiig  mya^ 
to  escape ;  which  is  founded  vjxm  this  reaton^  that  Ae  imih  «^ 
law  bound  to  have  sufficient  prisons,  and  cottseqfwemify  m  t 
for  the  keepers  thereof  The  drcumstanoe  of  this  \ 
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as  the  tmbf  case  of  the  kind  is  of  little  importanoe.  It  seems 
to  hftre  been  the  only  case  of  admitted  liability  which  occurred 
to  the  Court ;  but  as  the  Ck>urt  assign  the  nuio  for  that  liability, 
eTery  case  to  which  the  ratio  applies  must  be  dealt  with  in  the 
same  way.  Now  what  is  the  ratio  f  It  is  *  that  the  boigh  is  by 
law  bound  to  have  sufficient  prisons,  and  consequently  is  answerable 
for  the  keepers  thereof.'  In  other  words,  that  when  there  is  bv^ 
law  a  specific  duty  to  perform,  laid  on  the  burg^,  the  burgh  will 
be  liable  for  the  failure  of  performance  on  the  part  of  its  admi- 
nistrators. For  it  is  sufficiently  obvious,  that  m  regard  to  the 
escape  of  prisoners,  whether  that  be  owing  to  the  insufficiency 
of  the  prison  or  the  negligence  of  the  jauers,  the  failure  is  ex- 
clusively on  the  part  of  those  through  whom  alone  the  prisons 
can  be  repaired  or  proper  jailers  appointed.  In  short,  the  prin- 
ciple of  the  liability  thus  recognized  by  the  Court  is  one  which 
I  must  consider  as  of  general  application  to  all  that  class  of 
cases  of  which  I  think  the  present  forms  one.  When  once  it  is 
established  that  a  specific  obligation  ad  factum  proBstandum  is 
laid  upon  a  burgh  represented  by  its  Magistrates  and  Town- 
Connoi,  the  failure  of  performance,  which  in  such  a  case  can 
be  nothing  but  a  failure  on  the  part  of  the  individual  admini- 
strators, will  aflfect  the  corporate  bodv ;  and  that  body  being  in 
law  &  person  capable  of  contracting  obligations,  and  of  holding 
property,  will  be  liable,  on  a  breach  of  performance,  to  all  those 
consequences  which  are  bv  law  attendant  on  a  breach  of  obliga- 
tion between  private  paities. 

**  Accordingly  this  principle  was  recognized  in  the  case  of 
lanes  v.  Magistrates  of  Edinburgh,  wtdch  was  much  more 
unfavourable  for  the  pursuer  than  the  present,  as  it  was  truly, 
in  the  proper  sense  of  the  term,  an  action  of  damages.  It 
is  said  that  the  point  was  not  aigued,  which,  if  true,  would 
only  shew  that  it  was  considered  clear.  Indeed,  the  only  diffi- 
culty there  vas,  whether  there  lay  on  the  incorporation  any 
such  specific  obligation  as  that  on  which  the  action  was  found- 
ed. 'Die  Court  was  unanimous  in  thinking  that  there  was. 
According  to  the  report,  *  one  of  their  most  important  duties' 
(it  was  observed)  *  is  to  take  care  that  the  streets  of  the  city  are 
kept  in  such,  a  state  as  to  prevent  the  slightest  danger  to  pas- 
sengers. They  are  liable  tot  the  smallest  neglect  of  this  duty,' 
&C.  It  bein^  once  held  that  this  was  a  spedflc  duty  incumbent 
on  the  magistrates,  as  representing  the  community,  it  never  seems 
to  have  occurred  to  any  person  that  the  conununity  were  to  be 
free  from  l^he  consequences  because  the  fidlure  took  place 
iirough  the  neglect  of  the  individual  administrators  of  the 
>urg£ 

**  And  it  is  hardly  necessary  to  observe,  that  the  authority  of 
Mb  judgment  was  not  in  the  slightest  degree  impaired  by  the 
lecision  of  the  House  of  Lords  in  the  case  of  Duncan  v,  Find- 
ater,  and  other  cases  of  the  same  kind.  In  these  last  cases 
here  was  no  question  with  a  corporate  body,  capable  of  sus- 
ainingobligaUons  and  holding  fdnds,  and  consequently  capable 
»f  contracting  a  liability  in  r^ard  to  those  fUnds,  for  the  failure 
f  performance.  The  questions  there  were  with  road  trustees, 
rho  constituted  no  separate  constructive  person  in  law,  and 
rho  neither  held  nor  could  hold  Amds  except  those  specially 
ppropriated  by  statute  for  certain  purposes.  Consequently, 
nless  the  trustees  could  be  made  personally  liable,  wluch  was 
ot  attempted,  there  were  neither  parties  nor  ftinds  against 
rhom  the  claim  could  be  sustained.  Accordingly,  the  Lord 
lumceUor,  in  the  case  of  Duncan  v,  Findlater,  expressly  made 
tie  distinction  between  those  cases  and  that  of  Lmes, — *  The 
abili^  of  the  Mag^trates  was  indeed  established,  but  upon 
rooncis  whidi  have  no  application  .to  the  present  case,  as  it 
isted  upon  the  supposed  duties  of  the  Magistrates  of  Scotch  burghs  J 
^  The  only  other  case,  and  which- certainly  has  more  relation 

>  the  question  in  dispute  than  any  of  those  hitherto  considered, 
t  that  of  Pearson  v»  Town  of  Montrose,  1669.  But  from  the 
*port  it  would  seem  to  have  hem  one  of  very  special  circum- 
lances ;  and  I  cannot  think  that  it  can  be  received  as  an  au- 
lority  against  the  grounds  of  liability  upon  which  the  present 
aim  resta.  It  would  appear  from  the  statute  1633,  a  1  and  2, 
lat,  in  the  first  place,  the  Provost  and  Bailies  were  to  be  charged 

>  malce  payment  of  the  tax  and  stent  of  the  burgh  to  the  ool- 
<;tor ;  and  that  for  their  relief  letters  be  direct  charging  the 
Vovost,  JBculies  and  Council  in  each  burgh  to  appoint  stent- 
lastera,  &c.,  and  *  to  charge  the  burgesses,  indwellers,  and  ui- 
ibitanta  within  each  burgh,  to  make  pavinent  of  their  part  of 
ic  said  stent  to  the  saids  Provost  and  Bailies,  conform  to  the 
xt  rc^  to  be  given  out  thereupon.' 

**  Now,  it  appears  from  the  report  that  the  Magistrates  of  the 


town  of  Montrose— meaning,  I  presume,  the  Provost  and  Bailies 
— wrote  a  letter  to  Pearson  of  Balmadie,  the  sub-collector,  pro- 
mising count  and  payment ;  and  he,  upon  the  strength  of  tliat, 
made  payment  to  Ormiston,  the  general  collector.  But  nothing 
seems  to  have  followed,  agreeably  to  the  directions  of  the  sta- 
tute. The  Magistrates,  who  had  thus  bound  themselves,  failed 
to  take  the  steps  authorized  by  the  statute  for  their  own  relief,  by 
charging  the  Provosty  Bailies  and  Council,  that  is,  the  body  re- 
presentative of  the  burgh,  to  stent  the  inhabitants,  and  by  charg- 
ing the  inhabitants  to  make  payment.  But  in  the  year  1654, 
nearly  twenty  years  afterwards,  Pearson  tlie  collector  brought 
an  action  directly  against  the  burgh,  and  the  Court  found  *  the 
town  and  present  magistrates  not  liable.' 

*'  That  case  differs  from  the  present  in  many  essential  parti- 
culars. In  the  Jirst  place,  it  would  rather  appear  that  it  was 
only  the  Magistrates,  yiz.,  the  Provost  and  Bailies,  who  were 
entitled  to  collect  and  to  assess  for  their  own  relief  of  that  tax, 
which  they  were  in  the  first  instance  bound  to  pay.  Secondly, 
They  neglected  to  take  that  step  which  was  indispensable  to 
raise  a  liability  against  the  burgh,  namely,  to  charge  the  Pro- 
vost, Bailies,  and  Council,  that  is,  the  representative  body  of 
the  burgh,  to  stent  the  inhabitants,  so  that,  in  that  case,  the  ob- 
servation that  Uie  tax  was  not  laid  upon  the  town's  common 
good  was  quite  relevant ;  for  while  the  common  good  was  not 
directly  subjected  to  the  tax,  there  had  been  no  failure  on  the 
part  of  the  burgh,  through  the  medium  of  its  representatives,  to 
comply  with  the  statutory  directions, — being  the  only  other 
ground  for  rendering  the  burgh,  in  its  corporate  character,  liable. 
To  assimilate  the  cases,  it  would  be  necessary  to  suppose  that 
after  the  Magistrates  had  paid  the  tax,  or  the  collector  had 
undertaken  to  pay  it  in  the  first  place,  the  Provost,  Magistrates 
and  Council,  u  e.,  the  burgh,  had  refused  to  assess,  or  had  so 
blundered  the  mode  of  assessment  as  to  render  it  unavailable  to 
the  collector,  or  the  party  having  a  claim  of  relief. 

**  But,  independently  of  that  altogether,  the  main  reason  of 
that  judgment  was,  that  in  that  case  the  town  was  not  liable  for 
the  act  of  the  Magistrates,  because  the  duty  was  not  imposed  on 
them  as  Magistrates  but  as  a  parliamentary  commission.  I 
tluhk  it  yery  doubtful  whether  that  expression,  *  the  Magistrates,* 
meant  any  thing  more  tlian  the  Provost  and  Bailies,  as  distin- 
guished from  the  Provost,  Bailies  and  Coimcil.  But  at  any 
rate,  that  is  a  ground  of  decision  which  does  not  affect  the  oh- 
jection  now  under  consideration,  but  the  former  one, — namely, 
that,  in  regard  to  the  collection  of  the  assessment  laid  on  for  the 
Mmisters  of  the  burgh,  the  obligation  lay  on  the  Magistrates 
and  Coundl  for  the  time  being,  as  individuals  ^pointed  by 
statute,  and  not  as  representing  the  commiinity.  Now,  for  the 
reasons  formerly  assigned,  I  cannot  adopt  that  construction  of 
the  obligation.  I  hold  in  this  case,  the  necessary  inference,  from 
the  terms  of  the  statute^  fh>m  the  judgment  of  1813,  from  the 
contract  following  on  it,  as  well  as  from  the  relative  situation 
of  the  parties,  and  the  nature  of  the  obligation  itself  to  be,  that 
the  duty  of  collecting  and  assessing  the  inhabitants  lay  upon 
the  Magistrates  and  Council,  as  representing  the  community ; 
and  that,  having  failed  firom  their  own  neglect  in  performance 
of  Uiat  duty,  they  are  bound,  in  the  same  character,  to  make 
good  to  the  pursuers  the  loss  which  that  failure  has  occasioned." 

Lord  Robertson : 

**  The  present  is  an  action  directed  against  the  Magistrates 
and  Town-Council  of  the  city  of  Edinburgh,  as  representing  the 
community,  and  for  the  purpose  of  affecting  the  property  of  the 
community,  to  the  extent  of  recovering  pavment  of  the  amount 
sued  for.  It  is  rested  generally  on  the  allegation,  that  by  the 
neglect  and  omission  of  the  Magistrates  to  perform  a  certain 
statutory  duty  under  the  act  of  parliament  5th  June  1661,  and 
other  acts  of  parliament,  the  annuity-tax  belonging  to  the  pur- 
suers became  irrecoverable,  and  therefore  the  conclusion  is,  tliat 
they  are  entitled  to  reimbursement  out  of  the  corporate  fimds. 
The  leading  defences  are,  Ist,  That  the  statutory  duties  in  ques- 
tion do  not  in  any  degree  afl^t  the  Magistrates,  as  representing 
the  community,  but  are  imposed  upon  them  as  a  separate  par- 
liamentary body  of  trustees,  and  consequently  no  alleged  breach 
of  duty,  in  vioUtion  of  that  trust,  can  be  competently  founded 
on,  in  an  action  directed  against  the  Magistrates  and  Town- 
Council,  as  representing  the  community,  and  so  as  to  affect  the 
corporation  fhnds.  2dfy,  It  is  maintained,  that  even  if  the  duty 
in  question  had  been  imposed  upon  the  Magistrates  as  represent- 
ing the  community,  ana  consequently  that  the  action  was  di  • 
rccted  agamst  the  proper  defenders,  the  duty  was  in  itself  gra- 
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tultous,  and  the  negligence  was  not  of  suoh  a  description  as  to 
afford  any  ground  of  action.  This  second  point  goes  to  the  rele- 
yancy  of  the  action,  assuming  it  competently  directed  against 
the  incorporation. 

*^  With  the  view  of  determining  both  these  questions,  it  ap- 
pears to  me  to  be  indispensable,  in  the  first  place,  to  fix  clearlv 
the  true  nature  of  the  annuity-tax  itself,  the  character  in  which 
the  Magistrates  were  appointed  to  ensure  its  collection,  and  spe- 
cially, whether  the  duty  so  imposed  and  undertaken  was  truly 
gratuitous,  or  was  not,  both  in  fact  and  in  law,  onerous,  and  an 
equivalent  for  valuable  advantages  derived  by  the  community. 
While  such  considerations  are  essential  for  the  determination  of 
the  question,  whether  the  duty  was  truly  imposed  on  the  Magis- 
trates, as  representing  the  community,  they  also  enter  deeply 
into  the  relevancy  of  the  action,  the  onerosity  of  tlie  considera- 
tion— 'if  there  truly  be  such — ^imposing  a  responsibility  of  a  dif- 
ferent cliaroctcr  from  that  which  might  attach  to  a  trust  merely 
gratuitous,  and  on  the  faith  of  the  due  discharge  of  which  no 
equivalent  was  rendered. 

"  It  would  appear  that  prior  to  1625  there  had  been  several 
grants  from  the  crown  in  lavour  of  the  city  of  Edinburgh,  of 
church  lands  and  other  property  belonging  to  the  Popish  clergy, 
which  grants  were  intended,  to  a  certain  extent  at  least,  to  be 
applied  in  support  of  the  ministers.  Into  any  history  of  these 
grants  it  is  unnecessary  to  enter.  Their  dates  are  set  forth  in 
the  summons  in  the  action  instituted  in  1810  to  be  afterwards 
noticed.  Whether  the  common  good  was  or  was  not  liable  for 
tlie  same  purpose,  it  is  also  clear  that  to  a  considerable  extent 
it  hod  been  so  applied.  From  an  act  of  the  Town-Council,  dated 
2d  March  1625,  it  appe^vrs  that  certain  articles  were  proposed 
by  King  Charles  I.,  and  answered  by  the  Magistrates.  The  first 
and  second  of  these  articles  regard  the  division  of  the  town  into 
parishes  and  the  appointment  of  eight  ministers.  It  is  clear  that 
this  provision  was  for  the  benefit  of  the  community.  Third,  it  was 
proposed  that  the  ministers  should  *  be  provided  of  houses  to 
reside  in  within  thair  severall  parochins,  which  sail  be  knawiii 
to  be  the  houses  of  the  churche,  and  with  mantcnance  sufficient;, 
which  in  that  town  can  be  no  less  than  two  thousand  merkis 
Scottis  to  everie  minister,  and  aught  to  be  payed  in  all  reasoun 
by  the  people  that  leive  under  thair  cure.  This  may  be  doone 
either  by  imposing  a  certain  annuitic  upon  everie  house  and 
tenement  within  the  parochins  as  is  doone  heir,  at  Londoun, 
and  in  weill  ordered  cities ;  or  by  some  other  convenient  means 
that  may  be  desired,  and  till  this  take  efiect  the  town  must 
beare  the  cliairge  of  the  whole.*  The  answer  to  this  waft,  as  to 
the  first  part,  that  there  were  already  three  ministers  provided 
with  houses ;  and  to  the  second  part,  that  *  the  ministers  of 
tliis  burgh  are  provided  eache  man  with  a  sufficient  house  to 
dwell  in,  maill  (rent)  fne,  with  a  zeirlie  stipend  of  twell  hundreth 
merkis  Scottis  tliankfhllie  x>ayed  to  them  conjorme  to  the  agree- 
ment  tnaid  with  them  at  thair  entrie  to  thair  chairges ;  and  since  the 
common  guid  is  not  abill  to  sustein  the  burthen  alreddie  imposed  there- 
upone,  and  ofreasoune  aucht  not  to  be  thralled  to  the  payment  of  the 
minister^  stipends  ;  and  that  the  augmentatioun  desired  both  in 
mater  and  maner  does  crave  mature  advysement,  they  most 
humblie  entreat  his  M^jestie  to  pardoun  theme,  that  they  can- 
not give  answer  to  the  same  at  this  present ;  and  to  spaire  the 
same  till  the  rest  of  the  articles  be  first  discussed,  and  the  dis- 
tribution desired  in  maner  contenit  in  these  articles  and  an- 
swers under  the  same  annexed,  be  first  satled  and  brocht  to 
perfectioun.*  I^m  this  it  appears,  Ist,  that  there  was  a  yearly 
stipend  of  1200  merks  paid  by  the  town ;  ^d^  that  the  common 
good  was  already  burdened  under  express  agreement,  and  that 
it  was  not  able  to  bear  the  burden  so  undertaken ;  ^d,  it  was 
maintamed  that  it  ought  not  to  be  thralled  to  the  payment  of 
ministers*  stipends ;  while,  4M,  as  to  the  proposed  augmentation 
fVom  1200  merks  to  2000  merks,  this  was  to  remain  over  for 
farther  discussion.  By  the  fifth  article  the  right  of  patronage 
was  to  be  conferred  on  the  Magistrates. 

"  These  articles,  which  are  eight  in  number,  having  been  an- 
swered, various  other  liberties  and  privileges  were  requested  on 
the  part  of  the  tO¥m,  and  the  tenth  of  the  additional  articles  is 
thus  expressed : — '  Since  the  Froveist,  BailUes,  and  Counsall,  as 
patronnes  of  the  said  kirkis  of  the  said  burgh  at  the  entrie  and 
admissioun  of  ilk  minister,  agrie  with  him  for  his  stipend,  that 
it  sail  not  be  leasume  for  him  to  exact  any  other  duet^es  from 
his  parochines,  but  sail  ressaue  his  stipend  from  the  saids  Pro- 
voist,  Baillies,  and  Counsall,  conform  to  the  agriement  and  ao- 
quiese  therewith.*  From  this  it  is  plain  that  the  Magistrates 
and  Council,  as  representing  the  community,  undertook  on  the 


admissidn  of  eadi  miiiiBter  to  pay  his  stipend.  Now,  wbeftv 
this  was  or  was  not  a  proper  applicaticMi  erf' the  coduxmb  good,  it 
was  the  situation,  in  point  of  fiict,  in  which  the  Magistratet  v« 
placed,  as  representing  the  community,  and  the  right  to  dnv 
the  stipends  out  of  that  common  good  was  invested  in  the  Mi- 
nisters on  their  induction.  The  Magistrates  and  Coimdl,  a 
representing  the  corporation,  never  could  hare  preaeoted  tk 
Ministers, — got  them  inducted  on  the  faith  of  receiring  tk 
stipend,---and  then  after  securing  the  benefit  of  their  serrkeiiB 
the  public,  refuse  payment  of  the  stipend  on  the  ground  tl« 
this  was  truly  a  misapplication  of  the  common  good.  Iks 
proposals  and  answers  were  confirmed  by  act  of  cooodl  ^ik 
September  1625,  and  were  afterwards  ratified  by  the  King  a 
council,  the  stipend  continuing  at  *■  twelve  hundred  nuda 
Scottis ybr  each  minister  as  they  ar  presenthe  w  use  topayL:  Aad 
how  soone  the  distributioun  intended  sail  be  perfytet  by  tk 
best  means  they  can  find,  and  with  all  possiUe  diligeooe  ^ 
sail  agrie  upon  such  an  augmentatioun  as  may  be  fitting  iat  i 
sufficient  maintenance  to  ^ch  of  them.* 

'*  On  the  18th  of  March  1634,  an  act  of  the  privy  coquqI  ni 
passed  on  a  remit  fh>m  parliament,  authorizing  12,000  OMiki 
to  be  raised  yeariy  from  the  inhabitants.  This  was  tbe  &8t 
imposition  of  an  annuity-tax.  But  the  act  of  pariiament,  ts  I^ 
cited  in  the  said  act  of  council,  after  narrating  that  those  viio 
participate  in  the  benefit  of  the  clergy  should  contribute  to  fits 
maintenance,  and  tliat  the  inhabitants  of  Edinburgh  had  o- 
joyed  this  blessing,  *  and  the  common  good  of  the  lotra,  whidi  ki 
been  given  to  them  for  maintenance  of  pohoe,  has  been  ^  wf 
employed  through  the  inlaick  of  other  suffiaent  mecms  f»  eMtertaa- 
ing  the  ndnistne  of  the  said  burghj  for  rtmeid  wikertof  and  to  tk 
end  that  these  who  serve  at  the  altar  may  be  entertaised  sf 
the  altar,  and  the  said  common  good  mtaf  rightly  be  appHed  to  tk 
use  whereunto  the  same  has  been  appointed,  it  was  thae£si 
ordahicd,  that '  12,000  merks  shall  be  uplifted  yeariie  sf  tk 
whole  inhabitants  and  indwellers  within  the  said  bui^  (^ 
Lords  of  his  Majesties  Counsell  and  Session  being  onlie  a- 
cepted),  and  that  according  to  the  quantitie  and  prc^oitiffii  4. 
the  mails  ^hich  they  pay,  or  the  houses  where  they  reside  b^ 
pay.* 

^'  Now,  piior  to  this  date,  there  had  bem  no  tax  levied  oa  ^ 
inhabitants.  The  ministers  had  been  maintained  out  of  tk 
common  good  for  want  of  oUier  means  for  that  purpose,  tod  ^ 
remedy  this  evil, — *  for  remeid  whereof,' — the  tax  was  impotti 
upon  the  inhabitants.  Undoubtedly,  in  this  way,  while  tfam 
was  a  relief  of  the  corporate  funds,  and  in  so  far  a  direct  pe- 
cimiary  benefit  to  Uie  Qorporation,  on  the  otli^r  hand,  tk 
ooUecting  of  the  assessment  was  a  duty  imposed  on  the  Ms^b- 
trates  and  Council,  and  plainly  impost  upon  them  in  this  ic: 
as  representing  the  community  whose  ccunmon  good  had  ka 
in  so  far  relieved.  The  machinery  of  the  act  is  this,— lit  I: 
requires  */or  this  e/fcpi,*  (t.  e.,  for  the  levying  of  the  tax,)*osd*i 
the  Provost,  Bailhes,  and  Counsell  of  the  said  burgh,  to  vg^ 
and  make  choice  of  four  sworn  men  out  of  ilk  parish  witlun  us 
said  burgh,  who  upon  their  oaths,  sail  value  and  estinutik 
maills  of  the  houses  of  the  said  bui^^  and  sail  give  in  ace  ni 
whereof  under  their  hands,*  &c.  ialy^  As  new  houses  mty  k 
built  and  others  go  to  ruin,  the  act  enjoins, — *  The  PnmsL 
Bailies,  and  Counsell  of  the  said  bui^h,  ilk  year,  or  ilk  tn 
years,  as  they  shall  think  expedient,  to  a^^int  new  stenters  tz^ 
valuers  for  valuing  of  the  said  hpuse-mailla,  and  acoonlijig  t> 
the  said  valuation,  and  distribution,  and  division  of  the  «bi 
soume,  declares  the  whole  indwellers  and  inhabitants  to  be  s^ 
ject  to  contribute  to  the  entertainment  of  the  said  ministne-' 
3d^  Theinhabitantsare  topayaoconlingtothexx>UtobegiveQfaiti 
— *  To  such  as  sail  be  appointed  by  Uie  said  Provost,  uid  Bs^ 
and  Counsell,  for  ingathering  of  the  said  soume  under  the  tthtof 
tion  of  their  common  cleric,^  4th,  In  case  of  refuaai,  the  Pror^ 
and  Bailies  are  to  direct  their  officers  to  do  diBgenoe.  hd 
finally,  the  act  ordains  the  said  sums  '  so  ingathiuped  to  be  if 
plied  only  for  sustentation  of  the  said  ministrie.* 

"  It  seems  clear,  under  this  act,  therefore,  that  the  duty  of  coir 
lecting  thus  imposed  upon  the  Magistrates  and  Council  wumt 
binding  on  them  in  their  corporate  capacity,  and  not  as  a  mp- 
rate  and  distinct  body  of  parliamentaiy  trustees,  seJectodv^ 
on  account  of  their  offidni  eminence.  The  tax  was  do  doofat^ 
the  maintenance  of  the  ministry,  but  it  was  also  lor  tt*i*^ 
of  the  common  good,  and  for  remedying  the  evil  b^  wyobftki 
been  in  time  past  diverted  from  *  tlie  maintenance  of  pnllw^ 
which  purpose  it  ought  primarily  to  have  been  aMjOnil  v* 
then,  as  the  counterpart  of  this  arrangem^it^  and  MfllllBf  V 
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all  the  n^tiations  viiich  had  taken  place  betwixt  the  crown 
and  the  city,  the  Magistrates  and  Council,  as  representing  tlie 
bargh  (being  the  only  officers  whocould  rcpresentthc  burgh  or  ad- 
minister its  affairs),  are  directed  to  name  stent-masters  to  make 
ap  a  roll,  to  be  authenticated  by  their  common  clerk,  and  the 
Provost  and  Bailies  are  to  enjoin  their  officers,  if  necessary,  to 
enforce  the  collection  by  diligence,  and  the  sums  so  ingathered 
are  to  be  applied  for  the  sustenance  of  the  ministry  in  place  of 
what  they  formerly  received  out  of  the  common  good,  which 
was  thus  in  so  far  relieved. 

"In  1636,  there  is  a  charter  from  tlie  crown  conveying  the 
patronage  of  the  city  churches,  and  expressly  ratifying  the  heads 
and  articles  of  agreement  between  the  Provost,  Bailie&  Council, 
and  community — *  consuUs  et  commumtatenC — ^aad  the  Ministers, 
contained  in  the  act  of  privy  council  of  the  1st  November 
1625,  in  all  the  heads  and  clauses  thereof^  and  in  particular  as 
to  the  patronage  of  the  churches ;  and  the  same  is  declared  to 
be  M  bmding  as  if  inserted  at  length  in  the  charter.  The  grant 
also  conveys  the  patronage  of  all  churches  to  be  hereafter  built. 
This  charter  is  thus  another  strong  confirmation  of  the  view 
that  the  arrangement  of  1625  was  truly  for  behoof  of  the  com- 
munity, and  abo  is  confirmatory  of  the  onerosity  of  that  trans- 
action, by  bestowing  on  the  town  a  valid  title  to  the  patronage 
of  all  the  churches. 

**0n  the  20th  of  October  1648,  anotlieract  of  the  Town-Council 
was  passed,  aj^reeing,  *  that  there  shall  he  twelve  ministers  within 
this  burgh,  and  that  Ste  burden  of  the  stipends  of  six  ministers  be 
laid  upon  the  whole  burgh  landis  in  the  town,  to  be  payit  yearlie 
and  termelie,  according  to  their  proportions,  by  the  inhamtaiits 
quho  as  tenantis  possesseth  the  several  dwellings  thereof  from 
tyme  to  tyme,  and  tlmt  the  setting  down  tlie  proportion  and 
way  (rf  uplUlting  of  the  samen,  way  be  agreed  on  and  prosecute  be 
the  Town-Counsell,  as  it  was  be/ore  b^gun  by  Uvem*    On  the  28th 
of  December  of  the  same  year,  the  Committee  of  Estates  of  Par- 
Uamcnt  ratified  this  act  of  council,  and  imposed  a  tax  of  *  19,000 
merha  yearly,  to  be  a  constant  provision  to  six  ministers  withi4  the 
said  burgh,  that  every  one  of  the  said  six  ministers  may  have 
yearly  2700  merks  for  his  stipend,  and  400  merks  for  his  house- 
vaaii  in  all  time  hereafter,  and  the  400  merks  remaining  to  be 
albwcd  fur  the  waste  house-mails/    This  act  declares,  that  tlie 
tax  shall  be  collected  by  the  deacons  of  Uie  kirk-session,  and  is 
not '  to  come  to  the  hands  of  the  Town-  Council,  nor  to  be  applied  to 
antf  other  use  than  is  above  written*    Under  this  act,  however, 
the  stent-masters  were  still  to  be  named  by  the  Town-Council. 
"  On  the  2d  of  March  1649,  the  act  of  Council  of  28th  Octo- 
ber 1648  is  ratified,  and  also  the  act  of  the  Committee  of  Estates 
of  28th  December,  imposing  tlie  19,000  merks.    With  this  view 
an  annuity  of  five  per  cent,  is  imposed ;  and  if  this  be  not  suffi- 
cient, parliament  was  to  take  into  con^deratiou  what  further 
<ptota  shall  be  imposed.    And  *  seeing  by  the  foresaid  annuity 
and  imposition,  the  said  toune  of  Edinburgh  will  be  the  more 
enabled  to  entertain  twelff  ministers,  it  is  hereby  ordained  that 
they  use  all  diligence  for  getting  their  kirks  provyded  with  twelfth 
ministers,  and  for  keeping  always  that  number  full  for  the  guid 
and  instruction  of  the  whole  inhabitants  theirof,  and  when  any 
of  the  number  of  the  sex  ministers  provyded  be  the  foreai'  impo- 
i'ition  shall  vaik  the  stipend  or  stipends  of  any  of  thais  sex 
vaikand  shall  be  disposed  upon  ad  ptos  usns,  conrorm  to  the  act 
of  parliament  be  the  kirk-session  of  the  said  toune  with  advyce 
of  the  committee  after-mentioned,  appointit  for  decyding  of 
questions  and  differences.'    The  surveyors  are  in  this  case  also 
to  be  appointed  by  the  Town-CounciL    On  the  19th  of  June 
1649,  this  act  was  ratified  in  parliament,  and  it  is  clear,  that  in 
this  as  in  the  former  instances,  the  Magistrates  and  Town-Council 
were  acting  for  the  community,  and  in  a  transaction  which  went 
on  the  one  hand  to  relieve  so  fhr  the  common  good  from  burdens 
already  imposed,  and  on  the  other  to  secure  for  the  public 
the  services  of  ministers  in  the  churches,  of  which  the  Town- 
Council,  as  representing  the  community,  had  obtained  the  pa- 
tronage. 

"  lliis  matter  is  rendered,  if  possible,  still  clearer  by  the  agree- 
ment of  2dth  March  1655.  It  would  appear  that  the  Ministers 
had  not  received  their  stipends  regi^arly  from  Whitsunday 
1660,  but  after  a  good  deal  of  negotiation,  agreed  to  accept  of  2200 
merks  yearly,  in  full  of  all  demands,  from  Whitsunday  1650  to 
WlutsmidAy  1654,  and  '■  that  they,  with  consent  of  the  kirk-ses- 
flioDS,  would  give  an  assignation  to  the  good  town  of  all  bygone 
anidtiM  of  hmise-maiUs  within  this  burgh  dew  to  the  mmisters, 
and  upBfked  preceding  the  said  term  of  Whitsunday  1654.*  The 
"bT^reWMIt  Hfirther  bore,  that  a  provision  of  2500  merks  yearly 


for  tlie  future  should  be  continued  to  them  as  long  as  they 
thought  proper,  and  that  they  were  to  assign  for  the  future  tlie 
anniiity,  so  long  as  they  held  themselves  contented  with  that 
provisioa.  Upon  this,  on  the  pther  hand,  the  Council  *  ordaine 
and  appoint  their  kirk  tliesaurer  present  and  to  come,  tocompleit  the 
said  ten  present  ministers  of  this  burgh,  of  so  mucli  as  is  yet  re- 
tained to  yw,  ilk  ane  of  them,  of  the  said  soume  of  2200  merks 
appointed  for  them,  as  said  is,  yelrlie  ftu  Whitsunday  1650  to 
Whitsunday  last  b>'pa3t,  as  is  above  mentioned,  and  sicklyke  to 
make  good  and  tlianj^fid  payment  to  the  foirsaid  p-nt  ten  mi- 
nisters of  this  brugfa,  and  their  respective  successors  to  them  in 
y  places,  ilk  ane  of  them,  of  the  said  soume  of  2500  merks 
money  foirsaid  yeirlie,  and  yt  in  full  contentatioun  and  satisfiwj- 
tion  o£  all  stipends,  house-maills  or  any  thing  else  dew  to  them, 
or  q'lk  they  or  any  of  them  may  claime.'  The  concluding  provi- 
sion in  the  agreement  is  to  this  effect : — *  And  because  the  foir- 
said present  agreement  ^d  q  descending  of  the  saids  ministers, 
as  is  above  expressed,  is  only  upon  the  consideration  of  the  pre- 
sent condition  of  the  good  toun,  and  not  binding  against  yi°  and 
yF  successors  for  the  future,  longer  than  they  sail  be  satisfied 
y'with,  therefor,  on  the  ut't  pt,  the  Town-Council  declare  that 
this  present  act  sail  stand  no  longer  obligator  agains  the  Town- 
Council  and  yf  successors  t^a^  they  sdl  think  it  fit  and  con- 
venieijit,  swa  that  aither  of  the  saids  articles  or  craving  any  al- 
teration, aither  in  the  number  of  the  ministers  of  this  burgh,  or 
quan title  of  y^  stipends  to  a  less  or  greater  proportion,  or  find- 
ing the  saids  articles  to  be  inconvenient  or  prejudicial  to  them, 
then  and  in  these  calces,  or  apy  of  them,  the  said  p-ties  are  to 
^  in  yr  awin  place  as  they  were  in  befor  the  dait  of  this  pre- 
sent act,  for  any  future  yeirs  or  termes  after  y'  resileing  y'fra.* 

"  It  is  quite  true  that  this  was  only  a  temporary  arrangement, 
but  still  it  is  very  important,  as  shewing  the  true  cliaracter  in 
which  the  Town-Council  transacted  in  the  whole  of  these  ar- 
rangements, and  the  onerosity  of  the  arrangements  Uiemselves. 
It  was  an  assignation  to  the  Town-Council,  as  representing  the 
community,  of  the  arrears  of  the  annuity- tax  for  a  certain  valu- 
able consideration,  and  of  that  tax  in  tunc  to  come,  as  long  as 
the  agreement  subsisted,  and  the  agreed  on  stipend  was  paid. 
The  Magistrates  never  could  have  come  voluntarily  forward  to 
have  entered  into  such  an  agreement  if  truly  they  had  no  con- 
cern, as  representing  the  communily,  with  the  provision  of  the 
clergy,  but  had  merely  a  s^arate  parliamentary  duty  imposed 
upon  tliem,  imder  a  trust  in  i^rhich  the  community  had  no  in- 
terest. 

*^  Then  next  follows  the  act  of  6th  June  1661,  on  which  this 
action  maioly  rests  ^  but  for  the  true  and  sound  construction  of 
which  it  is  quite  legitimate,  and  indeed  indispensable  to  keep 
in  view  the  former  acts  and  arrangements  which  have  been  al- 
ready referred  to.  In  the  recital  of  this  act  it  is  stated,  inter 
alia,  for  ^  the  said  town  having  been  at  vast  charges  for  build- 
ing of  churches  and  public  works  upon  that  and  other  occasions, 
the  common  good  and  patrimonie  thereof  is  exhausted  and  over" 
burtliened,*  2dly,  That  tiie  inhabitants  have  been  in  use  to  pa^ 
at  the  rate  of  six  per  cent.  *  of  the  maill  and  rents  of  all  dwell- 
ing houses,'  &C.,  being  the  annuity  imposed  by  the  act  1649.  Sdly^ 
That  this  is  an  easy  and  effectual  way  of  providing  for  the  sti- 
pends, and  that  the  same  should  be  so  authorized  and  settled  by 
perpetual  law  in  all  time  ooming.  The  reference  to  the  state 
of  the  common  good,  and  to  the  use  of  payment  of  the  annuity 
under  the  act  1649,  thus  plainly  connects  this  statute  with  thle 
preceding  history  of  the  tax  and  arrangements  between  the  mi- 
nisters and  the  burgh.  The  act,  therefore,  imposes  an  annuity 
of  six  per  cent  on  Uie  rental  of  the  inhabitants,  without  limita- 
tion as  to  the  amount  to  be  levied  at  the  rate  so  fixed,  for  the 
yearly  stipend  of  air  of  the  ministers.  For  the  recovery  of  the 
annuity  thus  imposed,  *  and  to  the  effect  that  the  said  ministers 
be  not  firustrat  of  the  payment  of  their  stipends,'  it  is  statute^ 
1st,  that  the  payment  shall  be  qaarterly ;  *  2d,  that  the  same 
shall  be  collected  be  the  decons  of  the  kirks,  or  be  a  collector 
to  be  appointed  for  that  purpose  be  the  Magbtrats  and  Conn- 
cill  of  the  said  burgh  in  their  option,  and  as  they  shall  think  fit 
and  expedient  for  the  time ;'  3d^  the  tax  is  to  be  imposed  *  after 
exact  survey,  be  four  swome  men  in  every  paroche,  who  shall 
survey  and  value  the  house-maills  aforesaid,  whalrof  tuo  shall 
be  citizens,  to  be  choisen  and  swome  be  the  Town-Councill,  and 
other  tuo  shall  be  nominat,  choisen  and  swome  be  the  Colledgo 
of  Justice,  or  such  as  they  shall  appoint ;'  4th,  the  roll  sub- 
scribed be  the  said  swom  surveyors  Is  to  be  the  unalterable  rule 
of  collection ;  bth,  in  the  event  of  the  College  of  Justice,  which 
is  exempted  from  the  tax,  reftising  or  delaying  to  name  the  sur- 
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vevors  or  stent-masters,  as  they  have  been  called,  then  the  Ma- 
gistrates, after  requisition,  are  to  nominate  and  swear  *  such  of 
the  Collcdge  of  Justice  as  thcj  shall  think  fit  for  surveyeing 
and  yalueing  the  saids  house- maills ;  and  if  the  members  of  the 
Colledge  of  Justice  shall  either  not  accept  or  not  concur  in  the 
said  employment,  being  required,  then  and  in  either  of  the  saids 
calces,  the  remanent  of  these  persons  choisen  and  swome  be  the 
Town-Councill  shall  have  power  to  goe  on  in  the  said  employ- 
ment and  act  be  themselflb,  without  the  members  of  the  Col- 
ledge of  Justice  not  accepting  or  concurriDg  as  said  is.'  From 
this  it  is  plain  that,  although  the  College  of  Justice  might  choose 
two  surveyors  in  each  parish,  if  they  £uled  in  doing  so,  the  mar 
chinery  for  completing  the  nomination  was  completely  vested 
in  the  Town-Council ;  6M,  the  act  further  *  ratifies  and  approves 
the  possession  and  vse  of  payment  of  the  said  anuitie  and  im- 
position since  the  same  has  been  in  vse  to  be  payed  ;*  7M,  it 
ordains  all  persons  to  make  payment  to  the  deacons  of  the  kirk, 
and  collector  to  be  appointed  by  the  Magistrates  and  Council ; 
and  lastfy,  it  enjoins  the  Magistrates  to  see  Uie  act  put  to  due 
execution. 

"  It  appears  to  me  to  be  clear,  that  while,  on  the  one  hand, 
the  annuity  thus  imposed  on  the  iohabitants  was  for  the  benefit 
of  the  Ministers,  and  as  a  stipend  to  them,  on  the  other  hand, 
the  Magistrates  and  Town-Council,  as  representing  the  com- 
munity, were  required,  Ut,to  appoint  sworn  surveyors,  so  that 
the  roll  of  assessment  might  be  made  up ;  and,  2^//,  that  they 
had  the  power  of  appointing  a  collector.  I  do  not  think  that  the 
statutory  trust,  as  it  has  b^  called,  or  obligation  idiposed  upon 
them  to  have  the  surveys  and  valuations  regularly  made,  so 
that  the  annuity  might  be  collected  under  the  act,  was  imposed 
upon  them  as  a  newly  created  body,  and  apart  fix>m  their  con- 
stitution as  representing  the  corporation,  but  on  the  contrary, 
as  the  act  contemplated  the  exhausted  state  of  the  common  good, 
referred  to  the  prior  act  1649,  which  imposed  a  duty  upon  the 
Magistrates  and  Town-Council  as  representing  the  community, 
and  which  the  agreement  of  1655  proves  that  they  understood 
affected  them  in  that  capacity,  I  think  it  clear  that  this  act  also 
imposed  the  duty  upon  them,  as  representing  the  community, 
and  in  which  the  community  had  a  deep  interest 

"  It  is  very  true  that,  under  this  statute  of  1661,  only  one- 
half  of  the  stent-masters  are  to  be  chosen  and  sworn  by  the 
Town-Council,  and  ^e  other  half  are  to  be  chosen  and  sworn  bv 
the  College  of  Justice,  and  from  this  the  argument  is  deduced, 
that  the  statute  created  a  separate  parliamentary  trust  It  ap- 
I>ear8  to  me,  however,  that  fUthough  there  certainly  was  given 
to  the  College  of  Justice  a  power  of  nominating  sten^ masters, 
-which,  if  they  dehi^  to  exercise,  was  conferr^  on  the  Magi- 
strates, as  coming  m  their  stead,  this  was  merely  ancilluy  to  the 
main  purpose  of  the  statute,  and  not  creative  of  a  trust  in  the 
Magistrates  and  Coll^;e  of  Justice  to  such  an  extent  as  to  make 
the  Magistrates  trustees  in  a  capacity  not  representing  the  com- 
munity. The  Magistrates  and  Council,  as  so  representmg  the 
community,  still  derived  the  benefit  of  the  act,  which  must  be 
construed  in  reference  to  all  that  had  preceded  it ;  and  by  this 
act,  the  power  of  appointing  collectors  (as  well  as  one-half  of 
the  stent-masters,)  was  conferred  upon  them  independent  of  the 
College  of  Justice,  although  no  doubt  the  deacons  of  the  kirks 
might  also  be  required  to  collect,  in  the  option  of  the  Magistrates 
and  CoundL  Still  I  think  it  cannot,  in  any  view,  be  contended 
that  the  Magistrates  were  not  here  nominated  truly  in  their 
corporate  capacity,  and  that  they  were  not  receiving  the  benefit 
of  an  onerous  arrangement.  How  far,  in  the  execution  of  tiie 
act,  they  might  have  been  liable  for  any  error  committed  by  the 
College  of  Justice  is  another  question.  But  looking  at  the  sta- 
tute as  following  up  aH  that  had  preceded,  and  considering  the 
position  in  which  the  common  good  had  been  placed,  and  the 
boon  conferred  on  the  city  by  a  provision  of  a  sufficient  number 
of  clergy,  I  do  not  think  that  this  check  or  right  of  piurtial  no- 
mination of  Btent-masters  conferred  upon  the  College  of  Jus- 
tice alters  the  substantial  onerosity  of  the  transaction  or  cha- 
racter of  the  parties. 

**  I  think  this  construction  of  the  act  1661  is  much  strength- 
ened bv  the  subsequent  statutes  extending  the  royalty.  The 
three  first  of  these,  7  Geo.  iii.  c  27  ;  25  Geo.  iiL  c  28 ;  26  Geo. 
iii.  c.  118,  give  ftiU  power  to  the  Lord  Provost,  Magistrates  and 
Council,  to  appoint  stent-masters  to  levr  fh)ra  the  proprietors 
and  possessors  of  all  houses  buUt  or  to  be  built,  within  the  ex- 
tended royalty,  *  an  equal  portion  of  the  cess-annuity,  poors'- 
monoy  and  watch-money,'  in  the  same  manner  as  previously 
I  cvied  within  the  bounds  of  the  burgh.    It  seems  very  plain  that 


the  power  to  appoint  sudi  stent-masters  is  given  If  thw  ai> 
tutes  to  the  Magistrates  and  Council,  not  as  a  8epMtte|idii> 
mentary  trust,  but  in  their  corporate  c^ncity.  It  if  iorIj  m 
public  officers,  representing  the  community  within  tbebo|L 
that  they  are  thus  empowered  to  collect  the  pooiV-moQej  sad 
watch-money, — taxes  plainly  intended  for  the  good  of  the  bat^ 
and  the  latter  applicable  to  the  special  burgh  tenure  of  vatdm^ 
and  warding.  But  if  so,  is  it  possible  to  draw  anj  distinctkA 
applicable  to  the  cess-ammityf  The  power  to  ^ipoint  stenvstt- 
ters  so  to  make  the  oollection,  further  implies  the  iftite  of  makia; 
that  appointment,  because,  without  its  being  so  made,  the  pib- 
lie  tax  could  not  be  collected. 

^  But  if  possible  the  matter  is  rendered  still  detrerbfdit 
provisions  of  the  act  49  Geo.  iiL  c.  21,  which,  mter  afia,»ii 
passed,  Ut,  for  extending  the  royalty ;  2d;  for  erecting  twoacw 
churches,  of  which,  by  section  18,  the  patronage  b  coofenedoa 
the  Lord  Provost,  Magistrates  and  Council ;  and  3(£,  fotiega- 
lating  this  annuitv-tax.  The  17th  section  of  the  ftatote  ex- 
pressly states  in  its  preamble,  that  the  Lord  Prorost,  }bp- 
trates  and  Council,  had  been  in  use  to  levy  this  tax;  sod  it 
enacts,  *  that  the  said  Lord  Provost,  Magisteates,  and  Coaod, 
and  their  successors  in  office,  shall  be,  and  they  are  hereby  a- 
thorized  and  empowered,  not  only  to  levy,  ast^katx  Aifier* 
been  in  use  to  levify  the  said  annuity  of  six  per  eentom  npoo  tbe 
yearly  rents  of  all  inhabited  houses,  shops,  booths,  cellan  ud 
premises  within  the  said  city,  and  royalty  thereof;  wbetbs  a- 
tended  by  the  said  recited  acts  or  by  tills  act,  and  to  ipid j  tie 
same  as  they  have  been  hitherto  in  use  to  apply  it,  aloog  v^ 
the  aforesaid  other  fhnds  or  revenues,  so  &r  as  those  other  fssik 
or  revenues  are  so  applicable,  for  the  payment  of  the  8ti{widi  i 
all  the  Ministers  of  the  present  churches  of  the  dt^and  n^ilij. 
but  also  to  apply  an  equal  proportion  of  the  said  timmtT,  a 
common  with  the  aforesaid  other  fimds  or  revenues,  in  »£r 
as  these  other  fhnds  or  revenues  are  so  applicable,  for  the  pn- 
ment  of  tiie  stipend  or  stipends  of  such  Mimster  or  IfiusKs 
as  may  be  appointed  to  the  churches  which  are  reqoind  b 
bo  buUt  under  the  authority  of  this  act,  in  mamier  before  ib» 
tioned.' 

"  It  seems  impossible  to  contend  that  the  Lord  Provost,  lift 
gistrates  and  Council,  mentioned  in  this  section  as  the  pvs^ 
authorized  and  empowered — and  if  authorised  and  emptyvw^ 
consequently  bound— not  merely  to  appoint  stent-mastent  k 
to  levy  and  apply  the  tax  for  payment  oi  the  stipend  of  afi  tbt 
Ministers,  are  not  authorixed  andeigoined  so  to  do  in  tharctt- 
porate  capacity,  as  representing  the  conununity,  but  as  pai^ 
racntary  trustees,  holding  a  separate  pariiamentai^  trust,  v^ 
in  the  next  section  the  patronage  of  the  churches  is  giv^i^ 
them  clearly  as  representing  the  community,  and  in  both «- 
tions  the  Magistrates  and  Council— the  only  true  legal  r^ 
sentatives  of  the  community — are  described  in  the  same  vis^ 
Neither  can  it  be  contended  that  this  is  a  gratuitoui  dot;  if 
which  there  is  no  corresponding  advantage,  because,  iodq»- 
dent  altogether  of  the  valuable  services  rendered  to  the  o^ 
munity  by  the  BQnisters  as  an  equivalent  for  their  stipends,  ta^ 
of  which  services  such  of  the  burgesses  as  may  think  profter" 
avail  themselves  have  the  benefit,  there  is  the  actual  pttnoi^ 
bestowed — a  right  in  its  own  nature  valuable,  and  in  ordiscy 
circumstances  the  sutject  of  sale  or  abjudication  for  delx. 

"  On  a  review  of  the  statutes,  th^efore,  I  thmk  it  a^aa 
clear,  Ut,  That  the  duty  of  appointing  stait-masters,  wtoA  »» 
an  essential  step  to  the  oollection  of  the  tax,  was  one  inptan: 
upon  and  undertaken  by  the  Magistrates  and  Town-Coo^ 
not  as  a  separate  pariiamentary  trust  unconnected  with  (^ 
character  as  representing  the  community  of  Uie  bmgh,  t«t « 
the  contrary,  was  so  imposed  upon  and  undertaken  by  tks  v 
behoof  of  the  community,  and  that  the  oUigmtion  imposed  ^ 
the  said  statutes  was  one  efiectually  bmding  upon  the  <xMi^ 
nity,  whose  corporate  officers  were  boimd,  on  bdialf  of  tfaeo» 
nMinity,  to  discharge  the  statutory  duty ;  Sd;  I  do  w*  t^ 
that  the  obligation  imposed  was  gratuitous,  but  on  the  oah 
trary  that  it  was  of  a  hi^ily  onerous  duuracter,  aadM^ 
must  be  taken  as  matt^  of  foot  and  law  in  tbe  deUaMsii^ 
of  the  whole  case.  It  is  quite  true  that  no  money  was  to  kf« 
to  the  officers  who  represent  the  community  for  thrirlM^ 
which  only  shews  that  it  was  viewed  as  matter  of  pnhBc*^ 
which  they  were  held  by  the  legislature  bound  to  disehsqA** 
for  theur  own  benefit,  but  Ibr  the  oommimity  wboa  tfc^r  ^ 
sented.  But  the  arrangement  was  of  an  ooeruiM  iXwmntt^ 
various  respects.    And,      J  by  V3  -_A.a 

<*  (I.)  It  was  matter  of  public  coiiceniiiio&t»  nl  V  v* 
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yant^  of  the  community  of  the  city,  including  of  course  the 
whole  burgesses,  that  they  should  receive  the  services  of  tho 
Ministers  to  be  appointed  to  the  several  churches.  This  was  a 
very  important  matter,  and  one  which  it  was  the  duty  of  the 
Mas^trates,  acting  for  behoof  of  the  city,  to  do  every  thing  in 
their  power  to  secure.  Accordingly,  they  did  from  time  to  time 
secure  the  services  of  the  most  efficient  ministers,  whom  they 
induced  to  leave  other  livings  and  to  resort  to  the  metropolis  on 
the  faith  of  receiving  the  stipends  secured  to  them  by  the  sta- 
tutes, and  which  the  Magistrates,  who  were  appointed  to  see 
these  statutes  carried  into  effect,  were  thus  bound,  in  conse- 
quence of  these  appointments,  to  collect  and  pay,  under  a  faith- 
ful administration  of  their  statutory  duties,  on  which  the  incum- 
bents so  appointed  by  them  were  entitled  to  rely. 

"  (2.)  Whether  the  common  good  was  or  was  not  at  common 
law  liable  for  the  payment  of  Ministers'  stipend,  it  had,  by  ac- 
tual contract  and  arrangement,  been  made  so  liable,  legally  and 
effectually,  at  least  to  a  considerable  extent ;  and  in  order  to 
relieve  the  common  good  from  this  burden  the  annuity-tax  was 
imposed.  This  was  a  direct  i)ecimiary  advantage  to  the  corpo- 
ration, and  was  one  of  the  causes  set  forth  in  the  statutes  on  ac- 
count of  which  the  tax  was  originally  imposed.  The  condi- 
tion of  granting  this  relief  was  the  collection  of  the  assessment, 
and  that  primarily  by  the  nomination  of  proper  stent-masters, 
in  order  that  the  tax  might  be  collected.  If  it  were  not  so  col- 
lected, and  yet  tiie  common  good  was  relieved,  the  corporation 
would  have  received  the  benefit  without  fulfilling  the  correspond- 
ing obligation. 

"  It  has  been  observed  that  the  obligation  undertaken  by  the 
Magistrates,  by  which  the  coomnon  good  had  become  subject  to 
tlie  payment  c^  stipend  to  the  Ministers,  was  not  an  obligation 
of  a  permanent  nature  by  way  of  endowment  of  the  churches, 
and  extended  no  further  than  to  the  incumbencies  of  the  Mini- 
sters inducted  on  the  faith  of  that  arrangement.  This  is  no 
doubt  quite  true ;  and  if  it  is  to  be  held  that  the  common  good 
is  not  properly  applicable  to  the  maintenance  of  the  clergy,  then 
undoubtedly  the  relief  given  was  hot  to  so  great  an  extent  as  if 
the  corporation  had  been  permanently  bound.  But  still  this 
would  only  lessen  the  degree  of  onerosity ;  and  it  is  very  im- 
portant to  observe  that,  in  the  course  of  the  whole  transactions, 
the  Magistrates,  although  no  doubt  maintaining  that  the  proper 
application  of  the  common  good  was  for  the  purposes  of  policy, 
never  proposed  to  transact  upon  the  footing  that,  on  the  expiry 
of  the  incumbencies  of  the  several  Ministers  then  inducted,  when 
their  obligation  to  pay  the  stipend  ceased,  the  vacancies  should 
not  be  supplied. 

"  It  can  hardly  be  said  that  it  was  a  perversion  of  the  com- 
mon good,  or  of  any  surplus  revenue  which  might  arise  after  all 
the  expenses  of  maintaining  the  burgh  administration  were  de- 
frayed, to  apply  the  reminder  to  the  maintenance  of  the  clergy. 
Such  appropriation  in  time  past  was  sanctioned  by  the  legisla- 
ture ;  and  if  the  Magistrates,  who  were  bound  to  pay  as  long  as 
the  existing  incumbents  lived,  took  relief  from  that  obligation, 
and  became,  under  the  same  transaction,  administrators  of  a 
fund  created  by  parliament  for  the  Tnaintenance  of  the  future 
clergy,  it  is  plain  they  were  acting  in  the  matter  for  the  benefit 
of  the  community,  and  acting  onerously  as  regarded  such  clergy 
who  should  come  to  be  inducted  on  the  faith  of  receiving  pay- 
ment of  their  stipends,  and  on  the  ftdih  also  that  the  statutory 
provision  would  be  secured,  and  the  machinery  of  the  statute 
intrusted  to  the  Magistrates  careftdly  conducted.  The  M^s- 
trates  would  not  have  received  from  parliament  the  relief  from 
their  past  obligation,  as  afi^cting  the  clergy  actually  inducted, 
as  a  measure  by  itself.  At  any  rate,  they  did  not  receive  any 
such  relief^  and  the  whole  arrangement  in  this  public  transac- 
tion must  be  taken  in  all  its  parts  as  it  was  actually  entered 
inta  r  / 

*'(3.)  There  was  also  conferred  upon  the  Magistrates  and 
Coundl,  as  representing  the  burgh,  tiie  patronage  of  the  churches. 
This  was  a  valuable  and  onerous  consideration ;  and  it  is  very 
important  that,  in  the  charter  of  1636,  by  whidh  the  patronages 
were  conferred,  there  is  an  express  ratification  of  the  act  1625, 
which  imposed  the  duty  of  appointing  stent-masters,  while  in 
like  manner,  by  the  act  49  Geo.  iii.  c.  21,  which  authorized  the 
levying  of  the  assessment^  and  directed  the  Magistrates  to  lay 
ottt  the  money  collected  in  payment  of  the  Ministers*  stipend, 
thtfe  is  conferred  upon  them  the  patronage  of  the  churches  au- 
thoriied  by  that  act  to  be  built. 

"  Such  being  the  result,  in  my  humble  view  of  the  statutes, 
it  ift  iiAxt  proper  to  attend  to  the  manner  in  which  the  Court 


dealt  with  the  rights  of  the  clergy  in  tiie  action  instituted  in 
1810.  That  action  was  clearly  directed  against  the  Magistrates 
and  Conncil,  as  representing  the  community ;  and  by  the  judg- 
ment of  the  Ck)urt  of  11th  June  1813,  it  was  found  that  the  Mi- 
nisters had  the  exclusive  right  to  the  produce  of  the  annuity, 
and  that  the  Magistrates  and  Town- Council,  as  representing  tiio 
incorporation,  were  bound  to  hold  compt  and  reckoning  with 
*  the  pursuers  and  their  successors  for  the  produce  of  said  an- 
nuity since  the  date  of  citation  to  this  process  and  in  all  time 
to  come,  OTid  to  pay  over  the  same  to  thetn,  termly  ctnd  yearly,  as 
lihelled,  and  decern.'  I  consider  this  as  a  most  important  judg- 
ment in  the  present  cause ;  and  I  hold  it  to  fix,  U£,  that  the 
statutory  duty  of  a )llecting  the  tax,  and  of  course  as  inherent  in 
this  the  regular  appointment  of  stent-masters,  was  incumbent 
upon  the  Magistrates  and  Council  as  such,  and  as  representing 
the  community ;  and,  2dly,  that  the  Magistrates  and  Council 
were,  in  that  capacity,  bound  to  pay  over  the  produce  of  the  tax 
to  the  Ministers,  as  the  jtarties  beneficially  interested  therein 
under  the  concluded  arrangements  already  so  fully  explained, 
and  which  were  all  under  the  consideration  of  the  Court  when 
the  judgment  was  pronounced. 

'*  I  think  the  true  character  and  position  of  the  defenders,  as 
representing  the  community,  and  the  onerous  nature  of  the  ob- 
ligation incumbent  upon  them  in  that  capacity,  is  rendered],  if 
possible,  still  clearer  by  the  terms  of  the  agreement  of  June 
1815.  By  this  agreement— just  as  had  been  done  by  the  con- 
tract of  1655 — the  Ministers  agreed  to  accept  for  a  time  of  a 
specific  suAi,  granting  to  the  Magistrates  and  Council,  as  repre- 
senting the  corporation,  an  assignation  of  their  right  to  the  an- 
nuity, with  an  option  to  declare  the  agreement  at  an  end  when 
they  thought  proper,  after  the  lapse  df  a  certain  period.  It  is 
quite  true  that  the  present  is  not  an  action  on  the  contract  of 
1815,  and  if  that  contract  had  been  at  variance  with  the  statu- 
tory provisions,  or  if  it  had  created  an  obligation  different  from 
that  which  the  acts  imposed,  it  could  be  of  no  avail  in  the  pre- 
sent question.  But  the  actnal'conduct  of  the  parties  under  the 
judgment  of  the  Court  may  competentiy  be  referred  to,  as  shew- 
ing the  distinct  understanding  of  all  concerned  as  to  the  import 
and  meaning  of  the  arrangraaents  sanctioned  and  carried  mto 
effect  by  the  statutes,  and  enforced  by  the  judgment  of  the 
Court. 

*'  It  is  in  these  circumstances  that  the  present  action  is  raised, 
and  it  is  rested  on  the  culpable  negligence  or  omission  of  the 
Magistrates  in  the  appointm^it  of  stent-masters.  The  impor- 
tant allegations  are  contained  in  articles  6,  7,  8  and  9  of  the 
condescendence.  There  can  be  no  question  that  there  was  a 
failure  to  perform  with  accuracy  the  statutory  duty,  and  that, 
in  consequence  of  this  fidlure,  direct  loss  has  been  sustained  by 
the  pursuers.  The  question  is,  whether  the  defenders,  as  repre- 
senting the  community,  are  bound  to  repair  that  loss,  and  to 
make  such  reparation  out  of  the  common  good  ?  Now,  in  de- 
termining that  question,  I  assume  it  to  be  made  out  by  the  rea- 
soning in  the  preceding  part  of  this  opinion, 

"  Ist,  That  the  statutory  duty  and  obligation  incumbent  (m 
the  Magistrates  and  Town -Council  was  imposed  upon  and  un- 
dertaken by  them  as  the  representatives  of  the  community,  and 
consequently  that  this  obligation  was  effectual  against  the  com- 
munity; and, 

**  2a/v,  That  this  duty  and  obligation  were  imposed  and  under- 
taken for  onerous  considerations,  and,  conaequaitiy,  that  the 
corporation  was  bound,  for  value  received,  to  implement  the  ob- 
ligation 00  undertaken,  and  duty  so  imposed,  upon  their  officers 
as  representing  them. 

"  Holding  these  things  to  be  dear,  it  is  unquestionable,  34 
That  by  the  fidlure  to  discharge  the  duty  and  fblfll  the  obliga- 
tion, loss  and  damage  has  been  sustained  by  the  pursuers.  Now, 
can  there  be  any  doubt  that  this  loss  and  damage  must  be  re- 
paid by  the  corporation,  the  party  receiving  benefit  fimn  the 
contract,  and  failing  to  perform,  through  its  officers,  the  corres- 
ponding duty,  and  fUlfil  the  equivalent  obligation?  I  humbly 
think  not. 

"•  But  if  this  view  be  sound,  the  present  demand  may  be  rest- 
ed simply  upon  the  ground  of  a  claim  for  the  reparation  of  lost 
sustained  in  consequence  of  a  breach  of  contract.  It  cannot  bo 
denied  that  a  corporation  may  contract  through  its  officers ;  and 
if,  in  point  of  fact,  there  was  such  a  contract  in  the  present  case, 
it  can  hardly  be  disputed  that  the  common  good  was  thereby 
bound  for  consideration  onerously  given.  The  corporation  can-^ 
not  be  heard  to  say,  in  the  face  of  the  statutes,  and  of  the  judg- 
ment of  the  Court  in  1813,  that  this  was  an  illegal  agreement 


3S0 


REPOUTS  OF  CASES  DECIDED 


! 


ifuond  the  commoTi  p;ood,  itttd  th^i  tlte^  ore  antltted  to  reoeire 
for  the  public  benL'tit  the  viiUiublL*  H?rviL'V2*  of  i\ni  pastors,  and 
liavt!  ibi.^  L*oiiiriioii  giKnl  rtlk^vftl  from  a  Ijanltiti  pruvioualy  hn- 
|ro5c^d  upou  it — to  ei^oy  tLi^  right  of  patrouagL%  and  al  tb(j 
•iitnc  liitiCH  ^hen  thu  tikx  iiiipos^<d  for  il]<^  euiitoiitatiaTi  of  the 
MmL^terti  i^  toet  by  ihirir  m^gii^'tLco  aiid  failure  to  fultil  the 
obligation  vrlikh  tin*  st^luUnry  u-^wmt'tit  impt^^ed  upon  them, 
itiat  they  are  not  bouud  to  make  up  thi^  kisn. 

"If  tlieae  views  l>c  soimd^  tki-y  st^oiu  to  supersede  in  a  ^oat 
measure  much  of  the  dk€U9«iou  wliieh  h&&  b^cu  mij^  a@  to  the 
extenl  of  the  llnbiUty  nf  the  fund«  <if  a  corporation  lor  the  nt^g- 
ligenco  of  its  ofticer*.  Because^  if  then^  bu  an  actual  onerous 
cx>iittttct  lawfully  binding  on  the  corpomtioa^  and  th^^  terms  of 
thai  i^otitraet  Imve  not  been  fullilledt  whcn^by  lo^  has  been  &U3« 
toined,  the  corporate  fundi!  are  surely  liiible  in  reparation  of 
tho  loss.  Under  bucJi  drcuingtunccs*  the  corporation  h  prtfisely 
in  the  same  situation  aii  au  ludtvidaal^  and  tho  corporate  fuudsj 
are  liable  in  the  aaine  raaiuier  ^  tlie  pm|K.Tty  of  an  itnUviduid 
would  he,  I  have  no  idea  that  the  corporation  la  in  a  worse 
situation.  But  I  cannot  see^  in  a  caso  of  breach  of  con  tract, 
and  loss  BUstnineil  by  tbo  other  contract  ijig  partyi  tmder  an 
onerous  contract,  that  it  can  be  in  any  better, 

"  I  arn  tbtjTufore  unwilling  to  eiit«r  upon  the  diseiistfloms  wUicli 
liavo  been  so  largely  introduced  into  this  question,  as  to  whe* 
ther  an  incor|Kiralion  can  be  liable  for  tbe  delict  or  ^ftaui  ddi^t 
of  its  officers,  because  I  conceive,  where  a  corporation  ia  effec- 
tually liound  by  contract^  and  \om  is  suslEUJied  by  non-fulliU 
ment,  the  incorixiration  u  bound  to  make  good  the  loss ;  »ind  I 
think  this  general  principle  sutMdeut  for  tbe  determination  of 
tbe  whole  matter^  But  I  loay  be  permitted  to  obsc^rve,  that 
the  eases  in  wliieb  the  corjxirale  fundsj  have  been  held  liable  for 
reparation  of  the  lod*j  to  the  extent  of  paying  ihc  delit^  when 
there  ban  Ikcej  a  failure^  to  keep  a  prisoner  io  ^re  ward^  and 
the  case  of  Inuea,  in  IT'JS,  where  the  magistrates^  as  represent' 
lug  the  corporation,  were  found  liable  in  damaj^es  for  injury 
m stained  by  a  person  falling  into  a  pit  neglifrtintly  kept  open  in 
the  public  street,  ate  ca^es  which  go  even  farther  than  is  ne^ 
oessary  to  support  the  plea  of  the  present  pursuers.  It  is  true 
that  the  keeping  of  pntper  jalU  is  a  statutory  duty  impo«ijd 
lipon  the  burgh,  and  aSbctiji^  the  common  good.  The  case  of 
the  public  streets  may  aljjo  fall  nmler  the  same  cateji^ory.  But 
the  moment  it  va  held  that  tlie  Maj^strates  have  entered  into  a 
contract  binding  upon  the  corporation,  and  in  rtia  mrsam  of  tbe 
incorpomtion— ^which  I  conceive  the  contract  in  this  case  to 
have  bee  a — then  the  failure  to  fulfil  tbat  contract  so  binding 
upon  the  incorporatjon  is  Just  in  the  same  situation  with  the 
failure  to  keep  aileqwate  prisons  or  safe  access  by  the  public 
streets.  These  two  lajgt,  indeed,  are  duties  im^H^ed  upon  the 
Magistrates  under  an  implied  contract  in  favour  of  the  pnblict 
and  bindiog  upon  the  common  good.  But  if  there  l}e  an  express 
contract  bbidtrig  on  the  common  gofxl,  and  loss  arise  from  the 
tffBilch  of  Kitch  onerous  contract  lawfully  entered  into,  does  it 
^ot  neoeesariLy  folio w^  that  action  niust  lie  for  reparation  of  tha 
lot!  afWinit  the  common  good  ? 

"  Thii  view,  if  sound,  also  takea  tbe  case  entirely  out  of  tho 
authority  of  Dnncan  v.  Fiodlater,  which  indeed  in  no  way  ap- 
pears to  mc  to  boar  npou  the  present  question,  and  also  Jf  the 
sonaewhat  more  aDalog\}iia  case  of  IV^rson  of  Bahnadies-  It 
piay  be  quite  auffident,  aa  applicable  to  that  last  authority,  to 
fliy,  that  there  no  contract  existed  with  the  Magi^tralea  of  Mon- 
tme,  m  representing  the  comniunityt  and  there  wai  of  course 
no  party  seeking  repiLratiou  for  loss  au£ tallied  bj  non-fulQlaaent 
of  any  such  eon  tract. 

"  Certain  other  specialties  were  ttrongiy  relied  on,  on  the  part 
of  th«  defenders.  It  wajs  said  that  tlie  entir  on  the  pari  of  the 
ptent-mastert  was  a  trivial  one— that  it  originally  occnrTed  in 
the  year  1818,  when  it  was  the  interest  of  tlie  afagistrates  to 
do  eveiy  thing  regularly  aa,  under  the  agreement  of  1815  thea 
•ubaistifigr  they  were  eatithid  to  any  surplus  which  the  anntiity 
might  aftorfi  beyond  the  stipenils  then  fixed.  But  it  does  not 
appear  to  me  to  Iw  newssarv,  looking  at  the  case  n^  one  of  One- 
tons  contract^  and  failure  to  (\ilJll  that  contraett  fur  the  pur- 
tuers  to  make  out  dok  or  euf^m  lata.  The  Magistrates,  in  tlie 
year  1818,  thought  fit  to  depart  from  the  ordinary  and  accns- 
lomod  course  in  the  nomination  of  the  atent-masier^  and  the 
oon&equencc  oi  this  departure  was  the  lo'ss  snsiain(.Ml  by  the 
Ministers^  for  which  reparation  is  now  sought.  Jf  the  Magis- 
trates and  Council  haf!  collcctetl  regularly,  tb».'y  woulil  of  counie 
haTe  been  bound  to  pay  over  the  sums  so  colitfcied  to  the  Mhii- 
tSeri.    But  it  leeou  reasonable  to  hold,  that  iukviug  the  dititf 


and  the  power  of  assessing  and  coUcctingi  thi^  ar^  la  ao  lir  i 
the  MtiUj^tera  are  concemeiJ,  in  the  soma  ■i>w*tiwi  iq^  ^ 
them  may  be  considered  as  if  tlie  funds  wem  iclnillyta^ 
handSf  and  that  tlie  failure  to  a&i^ss  and  collect  b  no  aminr  tn 
the  demand  of  the  Ministers  for  tlnctr  stlti^nd^ 

"  Neiiher  can  I  view  the  error  committed  by  tbe  ] 
in  18  ID  as  of  so  very  trivial  a  descriptiou.  In  ^hmt 
ing  the  stent 'masters  before  ttie  Magistrates  and  Tuvn-Goii' 
cil,  as  the  statute  ei^oioed,  and  ai  had  been  the  nmrecnlpcs- 
tice  from  the  passing  of  tlie  act,  it  waa  thought  fit,  fir  wfaN 
reason  is  not  stated,  to  change  tlie  correct  and  univeml  prac' 
tice,  and  to  have  Uie  stent -masters  sworn  before  the  Mx^stnka 
only  as  comniiasioners  of  supply.  Now,  if  loos  was  oocMsoMi 
by  this  error,  and  failoie  to  fulfil  an  obligation  uudfiftiifeeft  Iff 
onerous  coosideFatious,  how  can  it  be  disputed  thai  thaecirpi^ 
ration,  failing  through  its  oUcers  to  fulQl  the  obUgitii^  I 
bounil  to  repair  the  loss  ? 

^  This  error,  so  eomoiitted  in  1B18;,  was  ngaia  repeated  €tvj 
successive  ye^y  down  to  183ti,  no  doubt  by  ditterent  indiTidi^ 
elected  annually  to  the  oilces  of  Magistrates  and  CuonciyDnt 
but  by  the  stum  Tpu^fi-Covmil,  that  u  in  law  by  the  Hune  fs- 
son.  The  error  once  committed  in  1818^  taken  in  thii  vkw  n 
l^ei^g  annually  ooniuiitteil  by  the  same  persMiii,  and  Oissmwn^ 
loss  to  the  other  onerous  contracting  iiorty,  certainly  didsii 
become  less*  Tha  pursuers  are  not  seeking  their  redrcB  tm 
the  individuals  but  from  the  corporation,  the  obligatioa  iJEioi- 
bent  upon  wJiich  was  not  fulfilled  year  after  year  thnvogh  tl^ 
ucgltgenoe  of  its  officers.  But  if  it  once  be  held  tliat  tbe  iit? 
aud  obligation  ar^  onerously  iniposedj  then  a  oorpfvallca  '< 
precisely  in  the  same  situation  with  an  f ndividual^  sud  i^  t> 
same  corporation  or  same  individual  anniiially"  repeats  tbe  t&Df 
blunder,  the  loss  arising  from  which  he  was  bound  lo  re^  <£. 
tt^e  first  year  of  tbe  error,  he  surely  cannot  be  Ubersted  1^  ^ 
repetition  of  that  error, 

"  It  hi  said  that  the  estates  of  the  city  were  sequeftnted  t 
the  year  1833,  and  it  seems  to  be  argued  that  this  eirc«mfMk^ 
afil'Cts  the  liability  of  the  corporate  funds.     It  m^y  dimsai:' 
the  amount  of  payment  to  be  drawn  by  the  pursueny  whdi  ' 
they  liave  no  preference  over  tbe  other  creditors,  or  fuiri  * 
apart,  can  ouly  receive  the  dividend  appbca^ble  to  |^  4^ 
during  the  sifhsieitence  of  the  bankruptcy.     But  tlie  iv^paitti 
tion  did  not  annihilate  the  Incorporation,  whicti  ctintaued  i 
subsisting  body,  and  which  hotly,  acting  throii  7''  ^'  ^  ^*  ..-.^rf*. 
continued  to  act,  and  failed  to  fulfil  the  ntai 
ligation  incumbent  upon  them  under  the  st;^ . 
pea  ted  from  year  to  year  the  error  which  liad  inct^ii  L^^oaiCA- 
in  1818,  to  (he  continued  loss  and  damnge  of  the  pnr»(»^i^  T^ 
bankruptcy  may  or  may  not  have  the  effect  of  } 
pursuers  from  obtaining   full  reparation  of  thti: 
the  cor{)oration  continueil  to  exiajt,  and  contin' -  ^ 
form  its  obligatJtnis,  and  was  in  the  same  sii 
tinnouLs  individual  wrong-doer,  it  would  be  :i 
of  law  and  justice  to  hold  that  the  right  ot 
tion  was  cut  off,  met^Jy  because  the  means  i 
circuni stances  over  wliich  the  party  suffering*  luv  um  kniu 
control^ were  diminished^      I  therefore   cannot  m* 
pruieiple  of  l)ie  case  is  in  the  lea«t  degree  aJQl<ctetl  by  I 
rup  tcy* 

"It  was  also  stated,  that  hf  the  act  1661  Ih*^  ux  m't^t  fcf  r^ 
lected  by  collectors  to  Ik^  named  by  the  dear.  • 
by-  the  Magistrates,  and  that  the  College  i.. 
titled  to  nominate  stent-master«,  and  it  was  ^^k^ai,  vuuju] 
incorparatiqn  he  liable  for  a  los$  sustained  iucocis^iu 
wrtjngt'ul  act  of  a  collector  appointied  hv  t^^-^  lii-tinui*, 
regularity  on  the  part  of  the  CuliegE  o: 
tion  of  a  stent-master?  It  seems  to  me 
cnss  such  questions,  because  the  loss  h> 
by  the  direct  failure  on  the  part  of  tlie  ? 
the  onerous  statutory  obhgation  incnni! 
they  may  be  bound  for  the  error  of  ani.: 
act  or  for  omitting  to  see  that  ita  term 
with,  is  a  hypjtlietical  question  nut  um^.k 
one  which  might  vary  according  to  cirt ; 
me  tol>e  sufiicient  lur  thedeterminatif^3i 
that  the  fiiilnre  complained  of  was  om 
the  defemk^rs  theniselvt*s>  The  C^iegt;i>i»*ii?iiiiT  was  WC 
to  do  any  thing,  and   the  Magiii|jca|««  and  OmcU  iv^ 
whole  matter  into  tliqif  o,wn  haodl'i  JVI^lV^iiWIl''^^  w^^ 
iponaibility.  TJigiiized^^^LJl^VTgl 

''  Upon  these  gmmd^  I  lHpiit4f  r«tlis$f  Nifi 
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whole  of  this  case ;  and  without  entering  npoQ  any  question  as 
to  the  uroount  of  damage,  I  think  that  the  intenocutor  of  the 
Lord  Ordinary  should  be  altered,  and  the  relevancy  of  the  action 
sustained.  I  think  the  onerous  contract  entered  into  under  the 
sanction  of  parliament  (and  hy  express  statutes)  between  the 
Magistrates  and  the  Ministers,  has  not  been  fulfilled, — that  the 
Ministers  have  been  unable  to  recover  the  stipend  due  to  them 
out  of  the  annuity-tax,  fbr  services  performed  in  terms  of  their 
contract,— that  this  loss  has  arisen  by  the  &ilure  of  the  Magis- 
trates and  Council,  as  representing  the  community,  to  perform 
the  dnty  and  fUlfil  the  obligation  of  appointing  stent^nasters, 
80  that  the  tax  might  be  collected, — and,  therefore,  that  the  Mi- 
nisters are  entitled  to  proceed  against  the  corporate  ftmds,  and 
hare  properly  demanded  in  this  action  reparation  of  the  loss 
sustained  by  them  firom  the  Magistrates  and  Ck>uncU  repre- 
senting that  community,  by  the  fS&ilure  of  whose  officers  to 
discharge  the  duty,  and  fUlfil  the  obligation  imposed  upon 
them  as  the  counteipart  of  the  contract,  the  loss  has  been  sus- 
tained." 

Lord  Wood : 

» I  concur  in  the  opinion  of  Lord  Bobertson." 

Lord  Mackenzie : 

"  I  am  for  adhering  to  the  interlocutor  of  the  Lord  Ordinary. 
rhe  reasons  on  which  I  wish  to  rest  my  opinion  are, — 

'T.  I  am  not  satisfied  that  the  common  good  of  a  burgh  is 
liable  generally  for  damages  on  account  of  &ults  committed  by 
he  Magistrates  or  Council  of  a  burgh  in  discharge  of  duties 
mposed  on  them  aa  Magistrates  or  Council  directly  by  statute. 
Lord  Cuninghame  and  Lord  Ivory  have,  I  think,  sufficiently 
ihewn  the  reverse  to  be  the  law  of  Scotland.  It  may  be  other- 
vhc,  where  the  duty  is  primarily  imposed  on  the  burgh  itself 
ind  the  Magistrates  or  others  act  only  as  the  delegates  of  the 
>nrgh  in  this  duty,  as  in  building  and  maintaining  prisons,  and 
ome  other  things. 

"  n.  In  this  case  the  duty  of  naming  stent-raasters  for  the 
Lnnuity  was  by  the  statutes  expressly  imposed  on  the  Magis- 
rates  and  Council,  not  on  the  burgh ;  and  no  declaration  is  ex- 
tressed  therein  that  the  burgh  or  common  good  was  to  be 
iable  in  warrandice  of  the  good  conduct  of  the  Magistrates  or 
Council. 

**  m.  No  such  obligation  on  the  burgh  itself,  or  its  common 
ood,  can  be  reared  up  hy  implication,  or  reasonably  certain  con- 
truction  of  the  acts.  Trtiere  was  no  need  of  it,  or  expediency 
n  it.  The  personal  liability  of  the  Magistrates  and  Council 
raa  sufficient,  if  duly  looked  to ;  and  the  Ministers,  the  true 
roprietors  of  the  annuity,  were  the  proper  parties  to  watch  the 
f  agistrates  and  Council  in  performance  of  this  service  to  them- 
^Ires.  The  mass  of  the  burgesses  forming  the  burgh  could  not 
ffectively  do  so.  Nay,  the  duty  is  by  the  statutes  primarily 
itended  to  have  been  performed  partly  by  the  College  of  Jus- 
ce,  OT^r  which  the  burgesses  could  have  no  control  whatever, 
nd  for  whom  the  buigh  could  not  possibly  be  responsible, 
ut  it  is  said  this  responsibility  on  the  burgh  is  to  be  inferred 
ora  the  benefits  which  the  acts  constituting  the  annuity  granted 
» the  buigh.    In  answer,  it  appears  to  me, 

"  (l.^)  That  if  this  were  true  in  fact,  evfen  to  the  extent  alleged, 

w^ould  not  be  relevant  to  support  the  conclusion.  Why  might 
>t  the  King  or  parliament  grant  favours  to  the  burgh  without 
objecting  it  to  a  burden,  neither  usual  nor  necessary?  Were 
kc  ministers  not  very  well  treated,  i^  having  previously  no 
gal  provision  at  all,  Uiey  got  the  annuity,  with  a  duty  imposed 
I  the  Magistrates  and  Council  to  name  stent-masters  for  it,  in 
e  same  way  as  other  duties  were  imposed  on  these  Amotion- 
ies  ?  To  the  Ministers  surely  the  main  fiivour  was  granted ; 
k1  there  was  little  reason  for  adding  to  this  great  favour,  by 
irdening  the  burgh  with  a  superfluous  responsibility,  merely 
>cau9e  something  incomparably  less  was  also  granted  to  it. 
"  (2.)  This  benefit  to  the  burgh  has  been  much  exaggerated. 
be  burgh  was  not  in  law  liable  at  all  for  stipends  to  Ministers 

religion.  It  had  in  fact  agreed  to  pay,  and  paid,  certain  small 
ipends  to  them  out  of  the  common  good ;  but  it  was  not  bound 

law  to  continue  this.  It  might  have  left  the  support  of  the 
Inisters  wholly  to  the  voluntary  payments  of  the  congregations, 
eluding  not  burgesses  only  but  the  College  of  Justice,  as  weU 

strangers.    In  these  circumstances,  a  legal  grant  was  made 

the  Ministers  of  a  perpetual  tax  of  six  per  cent,  on  houses 

the  town ;  but  with  exemption  of  those  belonghog  to  the  Col-' 
roof  cFoftice,  and  not  affecting  strangers, unlets  t&y  possessed 


houses  in  the  town.  It  is  dt>vious,  that  sndi  a  tax  mutt  faH  in 
very  large  part  upon  the  burgesses  themselves,  on  whom  it 
therefore  fixed  a  very  serious  and  perpetual  legal  burden.  It 
might  enable  them  more  easily  to  be  less  liberal  to  the  clergy 
out  of  the  common  good :  but  it  did  this,  by  turning  this  <»il  on 
liberality  into  a  leg^  tax  mainly  on  ^e  burgesses  themselves. 
I  do  not  see  that  this  Was  so  very  large  a  bounty  in  jmrliament 
as  to  infer  that  it  must  necessarily  have  intended  to  impose  on 
the  burgh  countervailing  burdens  which  it  has  not  expressed. 
It  is  true,  also,  that  by  these  acts  the  patronage  of  the  chimdiett 
was  granted  to  the  burgh.  But  surely  that  has  no  necessary 
connection  with  an  extra  liability  in  the  burgh  for  magisterial 
duty.  Patronage  is  almost  universally  granted  in  firee  gift  by 
the  crown,  without  any  return ;  and  if  the  Ministers  were  to  be 
provided  for  in  the  town  in  any  way,  the  burgh,  or  rather  its  Magis- 
trates, were  the  natural  patrons.  I  see  nothing,  therefore,  enor- 
mous in  the  fkvours  granted  to  the  burgh,  and  still  leas  any  thing 
at  all  inferring  the  Imbility  now  contended  for. 

'*  IV.  It  is  said  that  the  burgh  is  bound  to  this  by  contract 
Now  I  admit  a  burgh  may  bo  bound  by  contract.  But  I  see  no 
evidence  of  any  contract  to  this  efffect.  No  instrument  of  con- 
tract to  this  effect  is  produced  between  the  burgh  and  ministers, 
or  presbytery,  or  between  the  burgh  and  the  crown,  or  any  other 
party  whatever.  I  see  no  trace  of  it  in  the  statutes,  or  any  of 
the  acts  or  transactions  relating  to  the  annuity,  or  to  the  Mi- 
nisters of  Edinburgh.  If  it  be  argued,  that  such  contract  must 
be  reared  up  by  inference,  then  I  can  only  say,  I  think  there  is 
still  less  ground  for  rearing  up  a  contract  to  this  effect  than  for 
construing  an  enactment  to  the  same  efi'ect. 

**  y.  This  action  is  broughtagainst  the  present  defenders  only 
as  representing  the  burgh,  ai^  not  on  any  personal  liability 
of  themselves  for  neglect  of  their  own  duty.  I^  therefore^ 
the  common  good  of  the  burgh  is  not  liable  the  action  must 
fall." 

Lord  Ivory : 

"  I  remain  of  the  opinion  originally  expressed  by  me  in  this 
case,  and  am  of  course  for  adhering  to  the  interlocutor. 

"  I.  The  opposite  view  appears  to  rest  on  an  essential  misa|>- 
prehension  of  the  true  legal  relation  in  which  the  conununity 
at  large,  or  corporation  of  the  burgh,  stands,  under  the  statute 
1661,  towards  the  annuity-tax,  and  towards  the  clergy  as  the 
proper  beneficiaries  of  the  tixnd  thereby  created. 

**  Both  parties  are  agreed  that  the  administration  of  that  fhnd 
is  to  be  dealt  with  as  a  statutory  trust,  vested  ad  cerium  effectwn 
in  the  Magistrates  and  Council.  But  the  question  is  whether, 
through  the  medium  of  the  Magistrates  and  Council,  it  is  Me 
burgh  in  its  corporate  capacity  which  is  to  be  considered  as  the 
trustee ;  or  whether  the  exercise  of  the  trust-f  unci  ions  do  not,  on 
the  contrary,  attach  exclusively  to  the  Magistrates  and  CouncU 
themselves,  designated,  no  doubt,  eo  nomine,  in  their  character 
of  public  officers,  yet  not  as,  quoad  hoc,  representing  the  corpora- 
tion, or  administering  the  proper  corporate  estate,  but  rather 
as  statutory  commissioners,  deriving  their  whole  authority,  and 
having  all  their  duties  and  responsibilities  regulated  and  fixed, 
as  regards  this  especial  matter,  under  the  statute. 

'*  £i  considering  this  question,  it  is  a  principle  never  to  be 
lost  sight  of,  that  the  Magistrates  and  Council  do  not»  in  any 
correct  sense,  either  legal  or  popular,  constitute  the  community 
or  corporation  of  the  burgh.  They  are  the  mere  office-bearers 
of  that  body ;  just  as  the  dean  of  guild  is  the  offiee-bearer  of  the 
guildryor  merchant  corporation,  and  the  deacons  the  office- 
bearers of  the  inferior  corporations  of  crafts  or  trades.  As  such 
office-bearers  it  is  that  they  hold  and  are  enabled  to  administer 
the  common  good.  But  they  are  not  proprietors  of  the  common 
good.  It  is  in  their  hands  strictly  as  >  trustees  for  the  common 
behoof;  and  any  application  by  them  of  this  common  good  to 
any  other  than  a  proper  corporate  purpose  or  use  is  a  brcadi 
of  duty  for  which  they  must  answer  in  their  individual  persons. 

"  Accordingly,  it  is  settled  law  tJiat  the  commxmity  and  its 
corporate  estate  arc  not  liable  in  reparation  to  third  parties  for 
damage  arising  fix)m  any  malversation  or  neglect  of  duty  by 
either  Magistrates  or  Council  in  the  exercise  of  thdr  omcM 
fhnctions :  (Magistrates  of  Banff,  2Sth  Feb,  1744 ;  />.  2504.)  The 
maxim  appues,  cu^  tenet  suos  auctares.  And  the  culpable  act^ 
therefore,  being  the  act  of  the  individual  ofllcer,  and  not  of  the 
body  or  corporation  whose  officer  he  is,  its  consequences  do  not 
extend  to  the  corporate  estate.  > 

"  So  also,  where  Magistrates  and  Council  liave  involved  them-  *- 
selves  by  any  wrongful  proceeding  of  their  own  in  a  liability  to 
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third  partieft,  tliey  cannot  thmw  ovor  this  liabilitj  upon  tiic  eor* 
puration  ar  itftcOOimon  good,  evun  bj  j^antintr  u  bond  in  the  fiQt* 
porate  name^  or  executing  any  eorporuto  act  adopt kig  the  re- 
imoniiibiilty  a^  fur  Ix^boof  of  tbo  ourponLtiDti :  (M<jgiittrat4!s  of 
Piit€nirfcm^  ]  bth  Julif  1  "74,  D.  2627*)  And  wlicro  tiie  attempt 
is  madL%  tbu  mriturMion  will  at  oiice^  n^CL-ivo  pruteetLun  IVotn  ibe 
Court  ugjiiiifit  siiiih  a  f)erveri*ion  of  iJic  bur^h  pruptrty* 

^*  iniltxtd,  die  rule  tuuy  be  kid  dowu  quite  geiiLTjilly,  that  ttw 
Gonunon  estate  of  a  corporation  cannot  be  dlviTi^i  by  its  office- 
bearer  I  towards  any  purpoM;  not  distinetty  f^Ulii\g  within  ihe 
tmsts  committ^.'d  to  these  oBQcie-bearerfl^  aaiaiplied  in  their  elec- 
tion tpia  corporate  administrators.  And  oven  wiierc  a  nifynrity 
€f  the  whole  corixjrators  shall  joiu  tiiu  efit'e-benrerii  in  autiio- 
tMng  such  cxtmneous  expenditure-,  the  vote  may  be  quashed 
at  the  instance  of  any  individual  incuiber.  The  okse  of  Finlay, 
referred  to  by  Lord  Cuainghame,  and  others  of  that  cbissi,  afibrd 
examples. 

^^  It  wfts  in  tbis  situation,  then,  thut  tbo  Ma^StTates  ftnd 
Council  of  Kdiiibur|£;h  stood,  na  rugorda  their  powers  eouneclcd 
with  the  corporate*  estate,  when  the  annuity^tax  flrat  c-ime  to  bo 
Lmjioseih  jVJid  it  is  important  to  keep  in  view,  that  the  very  sta- 
VilCi  of  IGBl,  upon  which  the  wliule  ease  tjf  the  Miniieit^rs  rests, 
distinctly  n^eognizcs  *  the  common  ^od  and  patrimony  tbereiJ^^ 
aa  an  estate  pi^'ulinrly  set  apart  an<l  belotiging  to  the  corporadon, 
Tlie  previous  statute  of  1G34  was  still  more  express,  treating; 
*  tlie  common  good  of  the  town'  as  an  estate  ^  ^ivin  to  them  for 
maififctiame  of  paitc^ ;'  and  indicating^  that  In  so  far  as  it  had 
been  employed  towards  *  entertAininj^  the  ministry  of  said  burgh/ 
this  hiul  arisen  only  ■  through  the  tnlaick  of  atber  siLfHcieut 
means,"  and  waa,  in  truth,  a  miaappiiciuion  and  divm'slou  of  it 
from  its  own  proper  use  as  the  corporate  estate,  and  therefore 
to  be  put  an  end  to,  as  a  positive  abuse,  and  codling  ^/or  remeui  ;* 
90  that^  ever  after,  ^  the  said  common  good  may  Ix.^  rigbtly  ap^ 
plied  to  tJif  me  wheretrntu  tl*6  gittttt  ftfin  been  nqtpoiHted* 

**  These  are  very  important  wonlt ;  and  so  far  orv  they  from 
relaxing  tiie  common  law  rules  applicable  to  the  peculiar  tn^st 
which  the  Magistratea  and  CoimctI  had  to  administer,  in  refer- 
ence to  the  common  gooda*  the  proper  estate  of  the  corporation^ 
they,  on  the  coairary,  adhibit  the  express  sanction  of  the  Icg^s- 
latiure  to  what  had  hitherto  been  the  only  correct  rule,  both  in 
prineiple  and  practice,  at  common  Jaw*  It  wai  to  remedy,  m 
an  tif/m€^  the  encroachments  which  liad  previously  txHin  made 
Upon  the  comraan  good  for  the  maintenance  of  the  clergy,  and 
to  protect  that  common  good  from  the  recurrence  of  similar  eo- 
croti-chments  in  time  to  come,  that  the  imposition  of  tlui  annuity^ 
tax  Itself  waji  justified.  And  when  it  is  kept  in  mind  that, 
DCither  at  tltis  period  nor  ever  since,  was  the  common  good,  ^ua 
suchj  subject  to  iiny  %«/  Hah'tHhj  for  the  maintcnanrc^  of  the 
clergy,  tfie  consideration  now  advertetl  to  m^-qnirm  s^till  greater 
importance^  For  it  wm  thus  a  boon  conferred  u|irin  (he  Athii- 
Bters,  that  from  this  time  forward  a  peculiar  fund  wai  to  bo 
reared  up  fur  themselves  alonci  out  of  which  their  Kti]>c'nda  were 
thenceforth  to  be  secured  and  si'ttled  under  (/jc  ufMirnt^  ttugt  to 
that  elTect  created  by  the  statute. 

*^  It  is  very  tnie,  that  about  the  date  of  the  statute,  and  to 
provide  against  the  undoubted  evil  of  an  unpaid  or  umlerpaid 
mimstiy,  there  appear  to  have  been  entered  into  ?(nnc  «ort  of 
private  freemen ts  botwoen  the  Ministers  for  the  time,  and  the 
Magistrates  and  CouneiL,  as  acting  foF  the  community.  Hut 
these  agreements  were  all  of  them  temporary.  Unks*  in  so  far 
latlioy  were  adopted  and  homologiitctl  by  the  comm unity,  it 
may  bo  doubted  whether,  in  th<?  abiience  of  any  proper  corporate 
IJabUity,  they  were  strictly  legal  as  imposinf?  a  burdf?n  on  the 
corporate  estate.  None  of  them  enured  pcnnanently  to  the 
benefices,  so  as  to  secure  a  continuance  of  payment  after  tlio 
agreement^a  had  run  out ;  and,  therefore,  that  a  great  benefit 
accrued  to  the  clergy  and  their  suceessorSt  as  a  hoily,  from  the 
new  system  of  payment  introduced  by  the  annuity  acts  is  not 
to  be  called  in  qoeation. 

**TliJH  new  system,  however,  such  as  it  was,  waa  altogether 
the  creature  of  statute.  1 1  reste^l  upon  no  principle  drawing 
biick  to  or  connecting  with  the  original  constitution  of  the 
burgh  as  a  body  corporate,  or  the  common  good  devoted  to  the 
corporate  use,  or  the  powers  and  duties,  and  responsibilities  of 
the  Itiigiiftrates  and  Council,  as  the  adminiiirators  of  that  com- 
mon goo^L 

'*  To  be  sure  the  statute  adopted  the  Ma^stmtes  and  Council 
as  part  (but  only  part)  of  t\\Q  MmaUjrif  mtwhinEv^f  for  ministenally 
carrying  Into  execntion  the  statutory  purjjciscs*  But,  in  so 
duitig,  it  chost',  »of  ihr  rorpniatitm  ifsfff  ftjr  lU  minis  ten  Imt  I  lie 


^^^Seerx  tif  ihe  corporatiuh.     It  might  Imve  eqnajly  clWiCiUDj  w 

f    or  more  of  their  number ;  as,  fcjr  exaiuple,  the  twogldctt  bilu% 

I     or  the  provost  or  dean  of  guild,  lo  the  ezcluaion  of  ail  ih&tm; 

I     or  i  t  m  iglit  have  chosen  t  iie  office-bearcri  of  any  othn  bwly  iHmw 

continue^l  existence  was  likely  to  secure  the  mxma  ^naame^ 

I     of  cnduranee.     Uut  I  read  the  statute  in  vain  to  flinl  jutf  ndti^ 

I     nation  of  tlie  ttttrgk.  itaelf  in  its  corpoiate  capitcitj,  for  tl»e  it^ 

I     tutot^  tnistee.     And   I  find   no  indication  what^r^r  ^iai,  a 

I     nominating  ttie  Magistrates  and  Qoiineil,  (although  Ij  tin 

I     official  designation  as  the  corporate  ofSoe-bearci^)  tiie  l^pib- 

ture  intended  to  cast  any  Uabilityf  direct  ot  indiroct,  upm  ii 

commcjn  good  or  prope*r  estate  of  I  be  corporatiort. 

^'  On  the  contrary,  (which  I  hold  to  be  quite  cauelniht  oi 
tlib  heml,)  the  statute^  in  regard  to  the  very  mattcf  maitbi' 
mediately  in  dispute,  vlz^  the  appohitmeut  of  steot-jouta^ 
&mjfmt^d  with  the  Magistrates  and  Council,  ai  a  amlt«tsatireind 
constituent  part  of  the  statutory  machinery^  a  body  liating  M 
cotmexion  whatever  with  the  bui^h  eorporiition*  mi^  'tkCli- 
le^  of  Jmtirfi,^  It  is  said  that  this  was  meant  for  tli«  IvdK 
protection  of  the  inteivsts  of  the  members  of  that  cnUi 
It  BO.  Still  this  touches  not  the  only  point  which  is 
portance,  that,  in  the  ministerial  act  of  numiuatitig  steat-i 
the  statute  dcM^s  name  the  College  of  Juatloo  aa  jmnt 
tbe  due  cxecntion  of  the  statutory  purpoiec.  Kmtlier 
any  moment  that  the  College  of  Justice  have,  in  coune  of 
fallen  out  of  the  actual  admini^^tration.  For  liere,  AgUB^llik 
angwer  is,  that  it  was  not  so  intended  by  tlie  lirgi^latiirC'  ili 
in  the  grand  qtiestion  as  to  the  burgh's  liubiHi^  rpttniofpc 
the  otdy  consideratiou  is,  did  Ih^  legislature  intend  lo 
any  such  liability  ? 

*^  Even,  however,  had  the  Magistrates  and  Council  ftooJ 
as  the  mmisterial  officers  for  carrying  the  statute  into  c^i 
it  by  no  means  foUows  that  tlie  eorjjoratiDu  of  the  huTgb 
have  bt^>n  liable  for  any  miic&rnage  of  theirs  in  the 
of  thia  duty. 

^^PcarMm  v,  tkt  TowTt  nfMtmtromt  23i/J'ttrte166S,  D^  11,0*8^1 
a  strong,  and  indeed^  as  it  seems  to  me,  a  precipe  authddtj 
this  head.    The  question  there  related  to  a  pnhlic  i 
cesb)  imposed  by  sUtute  IG33,  c.  2.    The  duty  of  ♦  iol 
the  bumiwes  part  of  the  said  taxation*  hud  been  imposed 
herCi  upon  the  Magistrates  and  Councils  ;  and  more  pani 
it  was  part  of  the  niiicJiinery  that  '  the   Provost^   Uj  ' 
Council  witliin  each  burgh  should   coiiveen  and  eki?t 
persons  to  stent  their  nei^^hlrours-'     It  fo  bappi*ueiU 
that  the  Magistrates  and  Council  Itad  neglect  et  I  tiip^ir 
»t*itutory  functions  in  the  inhringing  of  the  tax,  and 
lector,  who  had  meanwhile,  in  eonst><iaemH?  of  *«jmc  ptx 
rangeuient  with  them,  *char-geti  bujiselfwilh  Ui       '    ' 
of  the  burgh,  at  some  inten-ai   proceeded   ( 
again !it  the  hunjK  and  the  Magistrates  and  Ci  ■ 
for  his  reimbursement.    The  *  Lords  found  iJ> 
Mo^strates  imt  imhl^  but  prejudice  to  tlie  i 
against  Uie  then  Magistrate;!,  Uieir  heirs  and 
the  ralut  dtiCidfi9tit  h  (with  reference  to  its  bcAi 
^nt  case)  most  important, — -^  It  occuntd  to  li 
taxaticni  md  btiiH}  itujxsiffii  yjmn  the  toint^j,  n/wi.'- 
the  iiihabimnts  ^everfdly  for  their  money*  th.i 
were  not  nmn table  to  the  town  for  the  t^ixar . 
wer^  t/icj^(tlte  totva}  ImUf:  for  their   Affiifthtciitf^, 
power  of  coltcciiitti  tftf  their  <3|^'efi,  liui  A^   the  iixtttnifu^it  li 
ment  thcr^forj^ 

'*  There  are  various  mferences  to  be  deducr-^  f^-' 
thority*     K  That  the  burgh  in  it*  eorpoaate  ^ 
mcEins  to  be  cunfoundiKt  with  its  i^Cj|gt>tlKte$ 
That  a  ptiblic  duty  ijii posed  utH>n  the  1  utter  : 
with  as  if  it  had  U^^n  imp^jsed  ujuju  the  former 
iequentlVj  rv^  'iitty  attiicheji  to  tht   ini^^  j 

tliough  the  M  if  id  Council  should  hapi**:?*  to, 

performance  ou.  ..  -v..  Lutory '"'■■--      -    v.tj  n 
as  a  general  principle,  tiu'  hni 
no  case  to  be  nnvle  misuerabli 
and  Council  unless  where  the  peri- 
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poon'-rate.  For  there,  too,  the  Magistrates  and  Conncil  have, 
expressly  in  their  capacitj  as  snch,  a  variety  of  important  «to- 

/Mtorydaties  imposed  upon  them.  More  particuhirly,  it  is  made 
incumbent  upon  them,  just  as  in  the  present  case,  to  appoint  stent- 
masters  for  the  due  and  rateable  distribution  among  the  inhabi- 
tAOts  of  the  annual  assessment.  In  point  of  fact,  the  very  same 
stent-masters  whom  they  tiius  nominate  under  the  poor-law  sta- 
tatcs  are  believed  to  be,  die  praod,  the  stent-roasters  who  tako 
charge  in  tiie  matter  of  the  annuity.  But  would  it  be  possible 
to  maintain  that,  for  every  slip  or  miscarriage  of  the  Magistrates 
and  Council,  in  electing  the  stent-masters,  or  performing  any 
other  part  of  their  ministerial  duty  under  the  poor-laws^  tlie  cor- 
poration of  the  burgh  and  its  common  good  are  to  be  responsible  ? 
On  tlie  contrary,  the  principle  of  Pearson's  case  would  again  ap- 
ply ;— the  town  is  not  *  liable  for  their  Magistrates,  who  had  not 
this  power  of  collection  by  their  office^  but  by  the  commission  of 
parliament  therefor* 

"  Nor  is  it,  in  this  view,  an  observation  without  weight,  that 
tltc  legislature,  in  all  the  statutes  for  extending  the  royalty  of 
the  city  of  Edinburgh,  has,  as  to  this  matter  of  stenting,  unformly 
classed  the  cess  and  poors'-rate  along  with  the  annuity-tax. 
Thus,  in  7th  Geo.  iii.  c.  27,  it  is  enacted, '  that  the  said  Magis- 
trates and  Town-Council  of  the  city  of  Edinburgh  shall  have 
full  power  to  appoint  stent-masters  to  levy,*  &c.,  J  within  the  an- 
nexed grounds  an  equal  portion  of  the  cess,  annuity^  poors^-money, 
and  watch-money,  pavable  by  the  city  of  Edinburgh,  in  the  same 
vaj  and  manner  as  they  are  now  levied  within  the  present  roy- 
alty.* The  subsequent  statutes  arc  in  the  same  terms.  Now, 
surely  it  would  be  not  a  little  singular  that,  for  a  miscarriage  of 
the  Magistrates  and  Ck>uncil  in  the  nomination  of  stent-masters 
OS  regards  the  *  cess'  and  poor^-money,  the  burgh  and  its  com- 
mon good  should  not  be  liable,  and  yet  that,  for  a  precisely  si- 
milar miscarriage,  by  precisely  the  same  Magistrates  and  Coun- 
cil, as  regards  the  '  annuity,*  the  burgh  and  its  common  good 
should  be  liable.  If  it  be  a  good  answer  in  the  two  first  cases, 
that  the  Magistrates  and  Council  have  not  this  duty  *  by  their 
office,  but  by  the  commission  of  parliament  therefor,*  the  same 
answer  must,  in  my  humble  opinion,  equally  apply  to  and  sa- 
tisfy the  remaining  case. 

''  Accordingly,  the  more  closely  the  statute  imposing  the  an- 
nuity-tax is  considered,  the  more  strongly  does  the  absolute  se- 
paration of  that  tax  (with  every  thing  attending  it),  fh>m  the 
corporation  of  the  bui^gh  and  its  common  good,  appear  to  be 
made  out  1.  Neither  bv  statute  nor  at  common  law  was  there 
au  inlierent  original  liability  on  the  part  of  the  corporation,  or 
[)Ut  of  its  common  good,  to  provide  the  ministers  in  the  stipends 
Hrhich  it  was  the  object  of  the  statute  to  secure.  2.  On  the 
Antrary,  so  far  as  any  payment  had  antecedently  been  made 
:)ut  of  the  common  good  under  occasional  temporary  arrange- 
nents  with  the  ministers  for  the  day,  the  statutes  themselves 
tpeak  of  such  payments  as  a  diversion  and  misapplication  of  the 
amnion  good  from  *  the  use  whcreunto  the  same  had  been  ap- 
)oiated.'  3.  It  was  by  the  force  of  statute  alone,  therefore,  that 
he  burgh  and  its  common  good  could  legally  be  subjected  in 
iuch  liability,  as  regards  either  the  tiireet  pa3rment  of  stipends 
>r  the  more  indirect  and  contingent  guarantee  of  their  payment, 
n  case  the  contemplated  primary  sources  should  fail.  4.  But 
he  statute  imposes  neither  the  direct  liability  of  payment,  nor 
lie  indirect  liability  of  guarantee  upon  the  burgh  and  its  cor- 
K}rate  estate.  On  the  contrary,  it  rears  up  a  totally  extraneous 
uud.  And  the  fund  which  it  tlius  raises  up  it  carefiilly  and 
judously  provides  for  separatmgand  keeping  apart  from  thecom- 
non  good,  as  the  estate  of  the  corporation,  in  all  time  to  come.  5. 
Accordingly,  the  fund  wliich  is  thus  provided  is  not  to  go  into 
he  common  purse  of  the  city,  or  to  become  a  part  of  the  city*s 
oeans,  or  to  be  accounted  for  to  the  city  treasurer,  or  in  any 
ray  whatever  to  be  placed  under  charge  of  the  Magistrates  and 
/Oimci],  as  the  ordinaxy  administrators  (yirtute  officii)  of  the  city's 
ommon  good, — ^but  is  to  be  levied  by  a  peculiar  machinery  of 
to  own,  by  force  of  powers  specially  conferred  by  the  statute, 
ioder  a  board  or  coounission  of  which  the  Magistrates  and 
/oundl  (only  ad  certum  ejectum)  are  to  form  a  part,  and  through 
tent-masters,  collectors,  and  other  officers,  with  whom  the  burgh, 
»  a  cofjtoration,  and  with  reference  to  its  corporate  estate,  has 
othing  to  do.  6.  And  finally,  it  is  the  Ministers  and  the  Mi- 
lliters alone,  who  are  to  be  the  beneficiaries  under  the  statute. 
\«V  M  was  decided  by  this  Court  in  1813,  it  is  they  and  they 
me^  wfao,  *  have  the  sole  interest  in,  and  exclusive  right  to, 
he  ootiiQ  produce  and  benefit  of  the  annuity.' 

"  II  it  fnith  defereoco  impossible,  in  the  fince  of  all  this,  to 


hold  that,  so  far  as  there  is  a  statutory  trust  here  created  and  im- 
posed upon  the  Magistrates  and  Council,  it  is  in  any  sense  to  be 
held  as  a  trust  wherein  the  burgh,  in  its  corporate  capacity,  can 
be  held  as  trustee.  The  real  and  the  only  trust-functionaries 
are,  just  as  in  the  case  of  the  cess  or  the  poors' -money,  the  officers, 
known  by  the  name  of  Magistrates  and  Town-Council  of  the 
burgh  for  the  time.  There  truly  came  to  be  vested  in  that 
body,  from  the  date  of  the  statute,  two  entirciv  distinct  and  se- 
parate functions  of  trust.  Under  the  one  they  held,  by  the 
native  virtue  of  their  office  as  administrators  of  the  burgh,  the 
corporate  estate  or  common  good  belonging  to  the  burgh.  Under 
the  other  they  held,  not  by  virtue  of  their  office  but  by  the 
separate  powers  of  the  statutory  commission  conferred  upon 
them,  the  right  of  performing  certain  specific  duties  in  regard 
to  the  annuity-tax,  which  belonged,  not  to  the  burgh,  but  to  the 
c^ffyy  &8  sole  beneficiaries.  The  two  trusts  which  they  had  thus 
to  execute  were  several  and  distinct  throughout ;  and  as  the 
officers  of  each,  the  whole  powers,  duties,  and  responsibilities  of 
the  Magistrates  and  Council  were  equally  so.  Questions  might 
arise  how  far  the  beneficiaries  under  one  of  th^  trusts  could 
be  made  answerable  for  the  malversation  m  neglect  of  their  own 
tru8t-f\mctionaries ;  but  there  is  not  the  vestige  of  ground  for 
holding  that  the  beneficiaries  (or  estate  belonging  to  them) 
under  the  one  trust  could  in  any  case  be  subjected  in  liability 
for  the  malversation  or  neglect  of  those  who  acted  only  as  the 
trust-functionaries  of  the  other. 

"  If  the  case  had  been,  that  the  trust  created  in  the  Magis- 
trates and  Council  had  here  flowed,  not  from  a  statutory  source, 
but  from  the  bounty  of  a  private  individual,  I  do  not  believe 
that  it  could  ever  have  occurred  to  any  one  to  attempt  to  make 
the  burgh  answerable  in  its  corporate  estate  for  miscarriage  or 
breach  of  duty  on  the  part  of  the  trustees  in  such  a  trust  Sup- 
pose, for  example,  that,  for  the  special  endowment  of  a  stipend 
to  the  ministers  of  a  particular  church,  (being  one  of  the  city 
churches,)  a  private  party  had  made  over  to  the  Magistrates  and 
Council  a  valuable  property  or  fUnd,  surely  it  could  never  have 
been  maintained  that  the  malversation  or  neglect  of  a  particu- 
lar set  of  Magistrates  and  Council  in  the  execution  of  such  a 
trust  could  be  vbited  upon  the  burgh.  Tet  if  such  would  be 
the  result  as  to  the  endowment  of  a  single  church,  the  same 
roust  equally  hold  though  all  the  churches  together  were  to  be 
so  endowed.  Now,  does  it  make  any  difierence  that  the  endow- 
ment comes  through  an  act  of  the  legislature?  The  question 
still  is,  who  are  the  trustees  ?  the  burgh,  or  only  its  Magistrates 
and  Council  ?  No  doubt  the  legislature  might  impose  both  tlie 
duty  and  the  burden  upon  the  burgh.  But  this  is  not  to  bo 
held  without  express  words,  and  certainly  is  not  to  be  reared 
up  by  mere  implication.  In  the  present  case,  I  am  satisfied 
that  the  statute  goes  no  farther  than  to  afibrd  facilities  for  the 
levying  of  the  necessary  funds,  and  for  vesting  these  funds, 
when  so  levied,  in  certain  ex  officio  trustees  for  behoof  of  the 
Ministers.  And  I  certainly  see  no  better  ground  for  holding 
tlie  burgh  liable,  out  of  its  proper  corporate  estate  for  the  dis- 
charge of  this  distinct  trust,  than  if  the  flmds  had  been  placed 
under  the  superintendence  of  the  Magistrates  and  Conncil  by  a 
mere  private  party. 

"  Nor  am  I  in  the  least  moved  by  the  authorities  which  have 
been  cited  as  supporting  an  opposite  view,  for  they  all  of  them, 
as  it  seems  to  me,  fall  precisely  within  the  principle  for  which 
I  contend. 

**  For  example,  as  to  the  case  of  Lyme-Hegis,  if  I  understand 
it  aright,  it  substantially  comes  just  to  this :— The  crown  made 
a  grant  of  certain  lands  *  to  the  Mayor  and  Burgesses  of  Lyme 
and  their  successors,*  directing,  as  a  condition  of  the  grant,  tnat 
they  should  at  their  own  cost  repair  the  pier  and  quay,  with  all 
banks,  &C.,  within  the  burgh ;  and  it  was  held,  Ist^  That  this  was 
a  grant  to  the  corporation  of  the  burgh ;  and,  2d,  That  as  the  cor- 
poration, qua  grantees,  could  not  hold  the  grant  without  AilfiU- 
ing  its  condition,  so,  not  having  Ailfilled  it,  and  damage  thcnco 
arising,  they  were  answerable  in  their  corporate  estate.  But 
has  this  any  resemblance  to  the  present  question  ?  If,  indeed, 
the  annuity-tax  (as  was  unsuccessfulbf  contended  for  by  the  cor- 
poration in  the  question  with  the  Imnisters  in  1813)  had  been 
given  to  Ae  burgh,  and  for  its  corporate  use  and  behoof,  as  part 
of  the  proper  common  good,  under  condition  (as  in  lA/me-Rtgis,) 
of  paying  certain  stipends  to  the  clergy,  it  is  conceded  that  the 
clergy  would  have  had  their  action  against  the  corporation  for 
tlie  fulfilment  of  this  condition,  by  the  payment  of  such  sti-  ^ 
pcnds.  But  that  is  a  totally  diffbrcnt  case  from  the  one  before  w 
the  Court. 
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"  In  like  manner,  as  to  thoie  cases  where  burghs  hare  been 
held  liable  for  the  escape  of  imprisoned  debtors  from  their  jails,  the 
explanation  turns  on  a  somewhat  similar  principle.  The  burgh, 
as  a  body  politic  as  well  as  corporate,  had  (until  the  recent  change 
on  the  prison  system)  attaclied  to  it  by  the  law  of  the  land,  and 
as  an  express  condition  of  its  existence,  the  duty  of  keeping  up 
sufficient  jails.  In  this  respect  they  were  public  officers,  and 
had  an  important  duty  to  discharge  as  keepers  of  the  IOng*s 
keys  to  all  the  subjects  of  the  realm.  It  was  in  fact  partly 
to  enable  the  burgh  to  perform  this  duty  that  the  original 
grants  from  the  crown  which  usually  accompanied  the  cliartcr 
of  erection  were  bestowed.  It  followed,  as  matter  of  course, 
that  the  burghy  as  the  proi)er  party  to  fulfil  this  obligation, 
was  answerable  for  the  breach  of  it.  Whether,  since  the  new 
light  which  has  lately  been  let  in  as  to  the  non-liahUity  of  a 
trust- estate  for  the  delict  of  the  trust-officers,  in  such  cases 
as  Duncan  v.  Findlater,  Mitchell  r.  the  Police  of  Edinbttrffh,  &c., 
the  older  decisions  are  in  all  points  to  be  justified  even  up- 
on this  ground,  might  possibly  now  be  made  a  question.  But 
be  that  as  it  may,  the  cases  referred  to  hare,  upon  their  own 
grounds,  no  proper  application  to  such  a  question  as  the  pre- 
sent. And  indeed  Lord  Kilkerran  expressly  states  the  judg- 
ment in  these  cases  as  resting  on  an  exception  from  the  general 
rule ;  observing,  that  (even  where  the  Magistrates  act  as  the 
proper  representatives  of  their  burgh,)  '  Mi  onty  case  in  which 
a  community  is  liable  for  the  delict  of  their  Magistrates  is  that 
of  their  suflfering  a  prisoner  to  escape,  which  is  founded  upon 
this  reason,  that  the  burgh  is  by  law  bound  ta  have  sufficient 
prisons,  and  consequently  is  answerable  for  the  keepers  thereof.' 
"To  the  like  effect  in  principle,  thonigh  still  a  weaker  autlio- 
rity  in  the  particular  case,  is  the  judgment  in  Innes,  G<A  Feb. 
1798,  Z).  13,189.  For  there,  too,  the  ground  of  decision  was; 
that  it  was  incumbent,  as  a  duty,  upon  the  burgh  itself,  and  inhe- 
rent in  its  very  constitution  qua  such^  to  preserve  the  pubKc 
streets  in  a  state  of  safety  as  matter  of  public  police.  The 
streets,  moreover,  were  in  this  sense  the  public  property  of  thfe 
burgh ;  and  the  burgh,  as  proprietor,  was  liable  in  the  same  re- 
sponsibilities  for  their  condition  as  an  individual  proprietor  in 
the  case  of  a  private  road.  It  is  plain  that,  in  founding  upon 
such  a  case,  the  whole  question  now  at  issue  is  assumed.  For 
that  question  is,  not  what  would  have  been  the  liability  of  the  cor- 
poration, supposing  the  duty  of  which  there  has  been  a  breach 
to  have  been  a  duty  imposed  upon  the  hirgh  itself;  but  whct/ier 
the  duty  was  in  truth  at  all  inmosed  upon  the  burgh,  or  whether,  on 
the  contrary,  it  was  not  confined  to  the  Magistrates  and  Council, 
as  a  distinct  board  of  statutory  trustees  for  the  management 
of  a  separate  fund  belonging  to  the  Ministers,  and  with  which 
the  burgh  in  its  corporate  capacity  had  nothing  to  do. 

"  On  the  whole,  therefore,  I  am  of  opinion, — 1.  That  the  Ma- 
Ifistrates  and  Council  for  the  time  being,  and  not  the  burgh  it- 
self as  a  corporate  body,  are  the  statutory  trustees  in  all  that 
concerns  the  annuity-tax.  2.  That  the  trust  thus  constituted 
in  the  Magistrates  and  Council,  and  wherein  the  city  Ministers 
are  alone  interested  as  beneficiaries,  is  not  to  be  confounded  or 
mixed  up  with  that  original  and  primary  trust  which  was  from 
the  outset  vested  in  them,  as  regards  the  common  good  or  cor- 
porate estate  of  the  burgh,  and  of  which  last  they  are  admini- 
strators for  a  different  set  of  beneficiaries,  viz.,  the  community 
at  large  or  corporation  of  the  burgh.  3.  That  any  breach  of 
duty  on  then*  part  in  the  exercise  of  one  of  these  trusts  is  not 
to  be  visited  upon  the  estate  or  beneficiaries  of  the  other.  And 
therefore,  4.  That  the  only  ground  of  action  here  being  *  the 
culpable  neglect  or  omission  of  the  Magistrates  and  Council  to 
perform  the  statutory  duty  committed  to  them'  under  the  an- 
nuity statutes,  rthe  said  duty  being  indeed  expressly  libelled 
as  a  *  ministerial  duty,*)  there  are  no  termini  habiles  for  subject- 
ing the  corporate  estate  to  the  effect  concluded  for. 

"  II.  But  there  is  a  separate  ground  on  which  I  hold  it  im- 
possible to  reach  the  corporate  estate.  For,  even  though  the 
ourgh,  as  a  corporation,  were  to  be  dealt  with  as  the  proper  sta- 
tutory trustee,  still,  as  the  common  good  or  corporate  estate 
would  in  that  view  be  in  no  worse  situation  at  all  events  than 
the  proper  patrimonial  estate  of  an  individual  trustee  (where  the 
trust  had  been  conceived  in  fiivour  of  a  private  person,^  so,  un- 
der this  aspect,  the  action  substantially  resolving  itself  into  an 
action  of  damages,  I  should  hold  the  answer  to  it  sufficient 
that  the  trust  is  wholly  gratuitous  in  its  character,  and  conse- 
quently that  the  burgh,  qua  trustee,  is  liable  only  de  dolo  vel 
culpa  lata, — a  species  and  degree  of  culpa  for  which  there  ap- 
pears to  me  no  reasonable  pretence  in  the  case. 


*'  On  this  head  I  have  Iml  little  to  add  to  the  gvouid  of  ^ 
opinion  formerly  stated  in  the  note  to  my  inteilocator,  sod  k 
which  I  am  only  the  more  confirmed  by  the  fiu^er  iUostntiea 
which  the  subject  has  received  in  the  opinion  of  Lord  Dm. 
inghame. 

"  In  the  first  place,  however,  as  r^ards  the  qiie8tion,lier 
fax  the  trust  is  to  be  regarded  as  of  a  gratrntons  or  onemt  tk- 
Bcription,  I  can  by  no  means  adopt  the  view  which  hu  beea  e 
strenuously  urged  on  the  i>art  of  the  Ministers,— tbt  it  is 
enough  to  stamp  the  trust  with  the  latter  character  that  that 
has  happened,  by  means  of  the  annuity-tax,  to  be  waaed  b 
the  clergy  a  more  valuable  and  settled  provisioD  for  their  so- 
pends,  and  that  thus,  indirectly,  the  inhabitants  of  the  dn 
nmst  be  presumed  to  have  been  benefited,  as  hiring  bad  thst 
religious  interests  cared  for  by  a  better  class  of  ministers.  Tiak 
surely,  is  not  the  sort  of  onerosity  which  the  law  reganls  vba 
considering  the  question  whether  a  particular  trust  is  or  is  net 
to  be  held  as  of  gratuitous  execution  in  the  person  of  tbe  tra!t«& 
Any  supposed  lienefit  such  as  that  referred  to  is  pardj  oik- 
qucntial.  But  in  order  to  deprive  a  trustee  of  the  protect^ 
which  the  law  extends  to  him  as  a  gratuitous  officer,  it  nnst  be 
shewn  that  he,  tn  his  oum  person,  derives  some  direct  beneil  a 
the  shape  of  a  distinct  consideration,  for  the  discharge  of  b 
duties.  Therefore,  in  the  present  case,  where  it  is  a  /«rswrf 
fund  which  is  to  be  administered,  the  ioiportant  and  coDchs^ 
tiling  is,  that  not  only  all  participation,  whether  as  r^aids  & 
stock  or  proceeds  of  this  mnd,  but  all  chance  even  ot  pQni« 
participation,  on  the  part  of  the  burg^  viewed  as  the  traue 
is  absolutely  excluded.  The  burden  and  the  trouble  of  nhKa- 
stration  alone  lies  on  their  side.  The  benefit  or  hcnm  isila^ 
and  exclusively  with  the  Ministers. 

"  Besides,  it  ought  not  to  be  forgotten,  in  this  view  cf  At 
case,  who  it  is  ihsiipays  the  annuity.  The  Minista?  alwajtft- 
sume  that  the  annuity  statutes  are  to  be  construed aodgtra 
efibct  to  as  if  they  had  conferred  a  pecmtiarv  grant  npa  tie 
commmiity.  But  it  is  far  otherwise.  For,  justly  cawdered 
the  only  operation  of  the  statutes  is  to  impose  a  tax.  Nov,  z 
may  be  very  right  that  the  individua]  inhabitants,  is  piii» 
benefited  by  the  cleiigy*8  services,  should  have  sndi  a  tax  is- 
posed  upon  them.  But  it  is  too  mudi  to  speak  of  the  pe? 
thus  burdened,  and  thus  paying,  as  of  a  party  who  had  but 
enriched  by  a  grant  derived  from  swne  separate  and  indepca^ 
source.  Even,  therefore,  as  regards  the  inhabitants,  there  s 
no  room  for  representing  the  trust  as  of  the  onerous  dvaiaiB 
contended  for  b^  the  Ministers.  And  it  is  presunKd  thtt » 
distinction  can  m  this  respect  be  taken  between  the  inhat^tasi 
and  the  corporation.  For,  unless  it  be  throu^  the  inhafaliaE^ 
the  parties  actually  attending  on  religious  ordininces,  ^ 
could  it  at  all  be  said  that  the  body  corporate  derives  an?  !««• 
fit  whatever  from  the  ministrations  of  the  clergyman? 

"  It  seems  impossible,  therefore,  to  hold,  that  on  the  part  ^ 
the  burgh  qua  cor^toration^  (if  the  corporation  is  indeed  to  be^-- 
as  the  statutory  trustee,)  the  execution  of  the  trust  is  othcrtaa 
wholly  gratuitous, 

"  But  then  it  is  said  there  is  an  implied  contmct  in  the  f*'- 
I  cannot  read  the  summons  as  laying  any  ground  to  an  acb^r 
upon  contract.  And  I  desiderate  evidence  as  to  the  ciistQC 
of  any  thing  entitled  to  the  name.  But  if  the  case  be  to  tr 
on  this,  it  truly  resolves,  not  into  a  question  of  law  bnt  mto  c 
important  question  of  fact.  Now,  with  deference,  it  is  for  i  js? 
not  for  the  Court,  to  dispose  of  such  a  question. 

"  But  suppose  there  was  a  contract,  who  were  the  partie**» 
it,  and  what  was  its  nature?  Was  it  a  contract  between  ihei^ 
gislature  and  the  burgh  ?  Was  it  between  the  croirn  and  * 
burgh  ?  Was  it  between  the  Ministers  and  the  hvoM  \^ 
the  statutes  in  vain  to  clear  these  questions.  All  T»xm^ 
face  of  the  statutes  is,  that  the  common  good  or  corporate  €s»^ 
of  the  burgh,  being  unable  to  meet  its  own  proper  datkse' 
burdens,  and  its  application  to  the  maintenance  of  the  M 
being  regarded  (so  far  fh)m  a  natural  or  legal  obligatioa  isei>- 
bent  upon  it)  as  an  absolute  perversion  and  abuse  whodi  c^ 
for  remedy,  there  was  devised,  under  the  sanction  of  ibt^ 
lature,  a  specific  measure,  the  principle  of  which  went  te  i^ 
a  tax  upon  the  inhabitants ;  that  the  proceeds  of  ^  taxi* 
to  be  administered  for  the  benefit  and  support  of  fbt  d4F 
that  to  this  end  the  machinery  for  the  maoagcmeBt  cftlt^ 
was  so  contrived  that  any  revenue  drawn  finom  it  sharfi*^ 
under  any  cireumstances,  come  into  contact  wftt  ttoctff^ 
estate ;  that  the  corporate  estate,  on  the  o^er  bflVl  w^ 
main  equally  independent  of  and  separttc  Ihw4 ^ ^ 
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each  was  to  be  administered  accordingly  for  its  own  proper  bene- 
ficiaries by  the  Magistrates  and  Council.  How  all  this  is  to  be 
conatmed  into  a  contract  wliereby  the  burgh  is  to  be  made  re- 
sponsible, in  its  own  distinct  and  separate  estate,  (the  common 
good),  fbr  the  levy  and  administration  of  the  annuity-tax,  which 
is  the  property  of  the  Ministers,  and  this  just  as  if  the  corpo- 
ration had  undertaken  expressly  to  guarantee  the  annuity 
against  shortcoming  or  default,  I  have  been  altogether  unable 
to  discover. 

**  The  same  answer  applies  to  another  argument  which  has 
been  attempted  to  be  raised  in  respect  of  the  crown's  grant  of 
the  patronages  of  the  city  churches.  That  grant,  no  doubt,  may 
or  may  not  have  carried  along  with  it  certain  co -relative  duties 
in  the  exercise  of  the  patronage  so  conferred.  But  the  annuity 
statutes  are  silent  upon  the  whole  subject,  and  equally  so  is  the 
summons  in  the  present  case.  How,  therefore,  any  such  grant 
mn  be  held  to  touch  either  the  question,  who  is  the  statutory  tntS" 
tee,  or  the  separate  question,  what  is  die  diligence  prestabie  oif  such 
^nistee,  and  the  legal  responsibilities  flowing  therefh)m,  it  is  not 
jasy  to  see.  Neither  docs  it  appear  in  any  respect  to  aid  the 
irgument  of  contract  While  just  as  little  does  it  affect  the  ar- 
^ment  of  the  stqtposed  onerosity  of  the  statutory  trust  But  if^ 
scithcr  in  its  own  direct  beanng  nor  as  touching  upon  one  or 
)ther  of  these  heads,  can  it  be  brought  within  the  true  scope  of 
:he  present  case,  there  really  appears  to  be,  under  the  present  form 
>f  action,  no  possible  way  in  which  to  apply  it. 

"  Holding,  therefore,  the  gratuitous  character  of  the  trust  to  be 
stablished,  the  only  remaining  consideration  is,  has  there  here 
)een  dole,  or  culpa  lata  f  I  am  satisfied  that  there  has  not ;  and, 
n  addition  to  what  I  formerly  stated  on  this  hea'l,  I  would 
imply  observe  in  a  single  word,  that  considering  the  fluctuating 
lature  of  the  body  which  peiformed  the  trust  functions,  the 
mdoubted  fact  that  there  was  no  wilful  mismanagement,  the 
otal  absence  of  any  personal  interest  in  the  course  followed, 
-he  natural  manner  in  which  the  mistake  (for  it  was  no  more) 
raskcpt  up— each  successive  set  of  Magistrates  following  therein 
he  practice  of  their  predecessors — the  absolute  silence  of  all  con- 
cerned as  to  the  necessity  <ff  remedy,  and  the  alacrity,  when  the 
>lunder  was  at  last  discovered,  to  adopt  every  precaution  ne- 
tjssary  for  its  correction, — all  combine  to  make  this  a  case  in 
ehich  to  visit  retrospectively  with  punishment  what  was  without 
•bjection  permitted  to  exist  so  long,  would  seem  to  be  the  very 
cme  of  mjustice.   In  such  a  case,  (whatever  it  may  be  proper  to 

10  for  avoidance  c^ future  error,)  I  may  perhaps  be  permitted  to 
ipply  the  dicta  of  two  very  learned  Judg^,  (cited  in  a  recent 
•ubllcation,)  that,  *  to  carry  back  the  account  to  the  very  com- 
nencement  of  the  misapplication  would  be  the  ruin  of  half 
he  corporations  in  the  kingdom,*— (/>er  Sir  J,  Leach,  2  if.  andK, 
7) ;  *  besides,  that  to  act  on  such  a  principle  would  be  a  great 
iscouragement  to  undertake  the  oflBce  of  trustees  of  charities* — 
per  Lord  Eldon,  2  Russ.  54.) 

"  ni.  I  do  not  here  resume  certain  remarks  which  I  formerly 
oemed  it  right  to  make  upon  some  collateral  views  of  the  case, 
nd  I  allude  to  them  now,  only  that  I  may  not  be  supposed  to 
ave  altered  my  ophiion  in  regard  to  them.  They  still  appear 
)  me  to  be  more  or  less  of  importance.  In  particular,  looking 
>  that  very  peculiar  enactment  in  the  annuity  statute,  which 
irects  a  separate  set  of  stent-mastefs,  and  a  Separate  stent-roll 
for  every  paroche,'  I  cannot  help  thinking  that  the  absence  of 

11  notice  how  the  case  really  stands  as  to  the  several  parishes, 
imishes  an  additional  objection  to  the  general  relevancy  of  the 
immons.  Neither  am  I  yet  satisfied  that  the  state  of  matters, 
i  regards  the  list  of  stent-masters  actually  in  office  at  the  period 
f  the  cit3r*s  bankruptcy  is  altogether  without  weight.  For,  in 
)  far  as  the  Magistrates  and  Council  found  the  list  then  com- 
ietc,  and  the  stent-masters  there  named  in  fiill  and  unchallenged 
:tion,  any  error  that  Can  be  imputed  to  them  consists  only  in 
n  omission  to  detect  the  Uunder  of  their  predecessors.  I  doubt 
hcther  such  an  omission  (there  being  no  annual  election  of 
ent-masters,)  be  sufficient  to  fix  thie  corporation  with  an  abiding 
ability  even  for  the  future  consequences  of  thitf  blunder,  of 
hich  the  Magistrates*  and  Council  of  after  years  cotdd  know 
9thing;  and  whether,  on  the  contrary,  the  Ministers'  cbiim  be 
9t  to  this  extent  limited  to  the  estate  surrendered  on  the  city's 
uikruptcy,  as  4pne  liable  for  aU  the  consequences,  both  past 
^  future,  of  an  vregularity  committed  before  the  Ininkruptcy. 
here  is,  at  all  events,  an  important  difference  to  be  observ^ 
Btween  %  positive  act  of  commission,  such  as  that  chargeable 
^aintt  the  Magistrates  who  fell  into  the  error,  and  such  a  mere 
?trslgki  or  omission  as  is  to  be  imputed  against  those  who  only 
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did  not  detect  its  previous  existence.    But  I  am  content  to  leave 
these  matters  on  the  statement  in  my  former  note.** 

Lord  Cuningkame: 

**  I  concur  generally  in  the  opinion  and  views  of  the  Lord 
Ordinary,  as  detiul^  in  the  note  attached  to  his  interlocutor  of 
7th  November  1843,  a  reference  to  which  supersedes  much  of 
the  explanation  which  might  otherwise  have  been  proper  in  sup- 
port of  the  opinion  now  to  be  submitted. 

"  The  Ministers  of  Edinburgh  commenced  the  present  action 
in  1842  against  the  Magistrates  and  Council  of  the  city,  as  pro- 
prietors or  custodiers  in  trust  of  the  property  and  funds  of  the 
municipal  corporation.  The  summons  concludes  for  the  al  eged 
damage  sustained  by  the  culpable  neglect  of  their  predecessors, 
the  Magistrates  and  C>uncil  who  were  in  office  in  the  several 
years  betiaeen  Whitsunday  1833  and  Whitsunday  1836.  The  ne- 
glect or  malversation  libelled  on  consisted  in  tlie  Magistrates, 
during  the  years  foresaid,  having  continued  in  office  certain  stent- 
masters  who  had  been  irregularly  appointed  from  1818  down- 
wanls,  by  preceding  Magistrates  alone,  (without  concurrence  of 
the  Councu^  and  on  the  fact  tliat  the  Magistrates,  during  the 
latter  years,  also  elected  one  or  two  new  stent-masters  of  their 
own  authority  to  supply  vacancies,  instead  of  dismissing  all  the 
former  stent-masters,  and  having  new  ones  named  by  the  Ma- 
gistrates and  Council  in  regular  form,  as  required  by  tlie  act  of 
1661  libelled  on.  Certain  of  the  rate-payers  having  objected  to 
the  assessments  imposed  by  these  stent-masters,  the  summons 
concludes  for  the  loss  said  to  be  sustained  by  the  irregular  ap- 
pointment. 

"  The  Lord  Ordmary  has  found  that  the  reverend  pursuers 
have  not  set  forth  on  record  a  relevant  case  to  affect  the  corpor- 
ate property  of  the  city ;  and  it  appears  to  mo  that  this  judgment 
rests  on  grounds  which  are  quite  insuperable  in  law. 

"  I.  The  primary  view  adopted  by  the  Lord  Ordinary  in  his 
note  cannot  be  disputed,  that  the  duties  imposed  on  the  Magis- 
trates and  Council  by  the  act  of  1661,  with  reference  to  the  an- 
nuity-tax, have  been  devolved  on  them,  not  at  common  law,  or 
ab  origine,  under  the  title,  upon  which  the  corporate  property 
was  acquired  by  their  predecessors  for  the  use  and  behoof  of  tho 
community,  but  under  a  nomination  mode  for  the  first  time  in 
the  subsequent  statute  of  1661.  The  corporators,  therefore, 
must  be  view^  quoad  hoc  as  commissioners  of  parliament^  along 
with  the  other  public  officers,  to  whom  the  execution  of  the  act 
was  confided ;  and  if  that  is  the  true  state  of  the  case,  the  muni- 
cipal property  held  by  the  corporation  under  their  original  title 
could  not  be  held  liable  for  their  deeds  or  omissions  as  commis- 
sioners. 

"  In  this  view,  the  principle  of  the  decision  of  the  old  case  of 
Pearson  against  the  town  of  Montrose,  in  1669,  (Diet.  13,098,) 
applies  directly  to  the  present  question,  as  it  was  found  in  Pear- 
son's case  that  the  common  good  is  not  liable  for  the  neglect  of 
Magistrates,  in  the  collection  of  a  tax,  in  respect  they  had  not 
the  power  of  collection,  *  by  their  office,*  (at  common  law,)  *  but 
by  the  commission  of  parliament  therefor." 

'  "  In  the  present  instance,  it  is  still  more  clear  than  in  Pear- 
son's, that  the  corporators  are  mere  parliamentary  commissioners 
appointed  to  execute  the  act.  In  Pearson's  case,  the  Magistrates 
and  Council  were  sole  administrators  of  the  tax ;  but  here  tho 
Magistrates  and  Council  had  certain  duties  imposed  equally  on 
them,  and  on  the  College  of  Justice,  in  the  nomination  of  stent- 
masters,  and  on  the  deacons  of  the  kirk  as  collectors.  It  would 
be  unreasonable  to  hold  that  the  property  of  either  of  the  corpora- 
tions were  to  be  liable  for  the  malversation,  or  even  for  the  cul- 
pable neglect  of  their  temporary  office-bearers  to  execute  this 
statutory  duty.  This  would  manifestly  be  to  make  the  property 
of  one  trust  liable  for  the  faults  of  its  administrators,  when  act- 
hig  in  a  different  capacity,  and  in  a  different  trust,  a  result  with- 
out precedent  in  the  law. 

"  While  such  a  doctrine  would  be  contrary  to  principle  in  it- 
self^ its  consequences  would  be  serious  and  extensive.  It  is 
notorious  that  the  Magistrates  and  Council  of  burghs,  and  the 
subordinate  corporations  belonging  to  them,  are  very  firequently 
nominated  either  sole  or  joint  trustees  for  the  management  of 
hospitals,  endowments,-  bursaries,  and  many  other  charitaUe 
institutions  given  to  the  community,  or  to  the  families  of  the 
several  craflsmei^.  In  the  city  of  Edinburgh,  in  particular,  the 
Magistrates  and  Council,  and  most  of  the  incorporations,  have 
many  of  these  trusts  all  held  by  the  wills  of  the  founders,  and 
on  separate  titles  fhim  their  office  as  corporators.  If  the  tnis-  ^ 
tees  or  legatees  in  such  trusts  act  corruptly,  or  wilfdly  refuse  to  ^ 
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ejrecate  them,  tliey  are  ^lity  of  illegal  csonduct,  »mi  perBooally 
rtsponsibli;  for  ihclr  wrong ;  but  k  haa  never  hitherto  been  un- 
derstood tbat  Iboy  eouklT  inther  by  direct  sjc  tot  by  gross  neglect 
atftfct  tbi?  pnji>erty  of  any  of  iUl^  collateral  troats  thna  jriven  to 
then  I,  ami  still  leia  the  commo74  pt^od  of  their  bufj^ha,  whwsa  pc- 
ruliar  property  they  wen?  appoiate^l  to  administepT  under  th© 
ori^nal  1 1 Lie  of  const iitition^  for  behoof  of  the  community* 

**  If,  however,  the  profHieition  on  which  the  psvsent  aciiofi  ifl 
based  vcre  saiTi  tionefJ,  and  if  it  wepe  found  that  the  niumciiwl 
pn>|>t"T'ly  was  liable  for  tlie  malversation  of  the  corporators  in 
thiA  trnst.  It  wonhl  follow  tJiat  a  claim  could  bo  maintained 
RLTsilnst  the  common  ^iA  for  evury  blunder  comnntted  by  the 
Magistratt^s  and  Council,  or  their  legal  m1vi«erflin  theejtecution 
of  every  duty,  ministerixd  or  oiBcialj  committed  to  tbero  by  the 
Tanona  statutes  nn<l  trusts  passed  by  the  legislature,  or  consti- 
tiittnl  by  pioiiB  individuals  for  the*  public  beneflt ;  but  m*  auch 
doctrine  hits  over  been  «anetioncd.  Aerording  to  the  former 
f  tec^tion-hiWj  the  whole  machinery  of  electing  tbe  nepreflentativca 
for  burghs  and  the  deleirate^  in  preparatory  ataijea  waa  devolved 
on  the  Mnf^8trale«  and  CounciL  The*e  were  often  violat^Jt!, 
lometimcs  fhrni  i^orance,  and  perhaps  more  fVsNiuently  iVoni 
etjrritption  or  mnki  Jides.  liut  whatever  responsibility  io  third 
pLirtiea  might  be  established  a^ain^t  iodividnal  corporators  ihem- 
Bt?ivu8  for  gro*?  and  frnuduU-n!  breaebes  of  duty,  it  never  was 
fonnd  that  the  municipal  pmix^rty  wafiattnchableforthodamago 
Buifcred  from  the  wrong  of  their  offieefa  in  the  excmillon  of  thet c 
statutes* 

**  The  common  good  of  corporations  i«  anxiously  guarded  by 
rules  very  strictly  enforceil,  to  presen'c  the  projjerty  for  its 
oriffinal  uses  and  destination.  It  i^  sufficient  to  refer  to  the  case 
of  Fiolay  in  1793,  (Diet*  p.  2008, )  in  which  it  wa«  found,  that 
*  a  c<:irpomtirni  cannot  employ  its  funds,  or  assess  its  member^i 
for  defraying  the  expense  of  supporting  general  plana  of  reform  i' 
ftnd  a  ieries  of  subsequent  case®  to  the  eame  efleet  are  reported 
In  the  snnie  section  of  the  Dictionary,  which  it  b  unnccesaaiy 
to  cite.  3tiilti>  utinusj  can  a  corporation,  even  if  so  disposed,  le- 
gally fluthoH/e  the  common  funds  to  be  a]>plied  in  repairing  the 
rufp'ihU  fte^d^*^t  of  their  office^ beftrer«|  acting  u  parLiamentnry 
Ci>inniii»si  oners  in  a  srparate  tnat 

**  IL  Even  if  the  individuals  compMing  tho  Magistracy  and 
t\>iincil  had  been  named  sole  truMtem  for  the  clergy  in  the  exe- 
cution of  the  act  of  1 66 1,  I  am  of  opinion  that  there  is  no  rde- 
vantcase  set  forth  on  record  to  subject  the  preceding  couooillors 
for  the  lois  antl  damage  now  claimed  from  the  corporation » 

*»  Asauminff  (for  the  sake  of  argument)  that  the  MajfistTate* 
and  Council  who  were  in  ofliec  trom  1833  to  I83(j,  wcfe  subject 
to  the  liability  o(  ftrwate  tntjttets  for  the  dnc  performance  of  their 
duty  under  the  act;  yet,  na  they  were  ^m^uiJnits  trustee^  they 
tHHtU  only  render  themselves  Imble  for  loss  sustained  by  their 
hLMii'lieiari  >s  fronK^msj  and  ine^t-itHnbli:  AfifjfetU  tsjuivsileot  t&finiud. 
But  no  facts  amounting  to  eulfia  hita  are  established  or  even 
Rverretl  here.  On  the  contrary,  the  circitmatances  were  most 
venial  which  led  to  the  objection  to  the  ctiUection  of  the  tai 
m vcrred  on  record.  Th  e  M  agistratea  of  1 833  found  cer  tain  s  teut- 
niastcr*  in  office,  who  had  been  so  for  years  prior  ifi  the  election 
^c»f  thosi^  Ma^i ft tratea  (*.«,,  since  BIS,)  without  any  surmise  of 
i  uotopbiint  froni  the  parties  subject  to  the  t^x,  or  from  those  in- 
terested in  iti)  col  lent  ion.     These  functionaries  were  t'^niinutd 


'•years  that  thefls  oeto  WBfe  otijectiotiable.  The  question  then  ja, 
•fr  new  eouncillOTSp  chosen  for  the  first  time  in  1833,  were  bonnd 
\  to  discover  the  objeetlon  to  the  mo-lc  of  electing  of  nainiMf?  the 
•ten t- masters  years  before,  and  whom  they  found  acting  when 
•  they  entereil  on  their  office  ? 

**  The  Inter  eouiieiliort  muit  Imve  posse«8ed  a  degree  of  pene- 
tration ancl  astuteneas  very  mrely  to  lie  found  In  ordinary  office* 
bearere,  to  have  suspected  and  detected  the  error  libelled  on, 

>  nod  if  ifu,  it  i«  out  of  tlie  question  to  impute  to  them  personal 
blame  or  culpable  neglect  of  duty^  rulevant  to  aubjcct  tliem  in 

[  dmnagef  to  any  party.  The  whole  principles  of  law  are  opposed 
)  tothftSllfeacctiun  of  trustee*  for  mistakes,  casual  and  madvertent, 
^wh&di  are  unavoidable  in  the  wimioist ration  of  ordinary  Affairs^ 

>  and  often  attributable  to  the  ignorance  or  neglect  of  previous 

>  Tnetnherjs,  or  of  professional  fldTijjers.  Even  in  the  highest 
'  pjvecies  of  trust  (tutory  for  infants)  it  is  laid  down  by  all  our 

aiitluiHtien,  that  '  tutors  are  liable  for  such  diligence  £«  they  use 
in  their  own  aflkira,  which  seems  sufficient  to  tutors  testamentary, 
■eciug  the  office  ia  grdtuitmiM  andyree,  and  not  sought  by  tliem.' 
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**■  Tlie  sa^me  principle  applies  mofe  strongly  t»  i^ia^im- 
teea^  and  especially  to  inunicipal  corpora tora,  who  Uti^^Eife- 
aii tit f  hoilft  changed  annually^  and  wlio  cannot  be  i^pi€li&la 
be  VDraant  in  legal  ol^ectious  maintainable  agaiait  iN  idl  of 
llieir  predecessors  or  a^m»«orflii  atid  acquiesced  in  b]p  lU  \m* 
eated  fi>r  a  series  of  ycirs  prior  to  their  election, 

"  Aceordingly  that  consideration  received  effwt  la  tlw  ^ 
caae  of  the  Duke  of  Hamilton  t%  the  Laird  of  Stricltto,  (Dirt, 
p.  1 3, 01^3)  founded  on  by  thi.^  defe  riders.  In  that  ioitsafi^i 
Sheriff  (probably  a  deputy  of  tlie  ht<rt*ditary  ShmflJ)  item 
bouod,  by  the  act  163.%  to  collect  a  ta3t,  vildtrptwtafTit^ 
was  not  found  liable  in  the  amount  of  the  tax,  beeaaBC  that  tii 
no  provision  to  tlmt  effect  in  the  statute  ;  and  witbeut  ladi  n 
enactment,  it  was  argued  successfully,  tli&t  onaiva/ ^riioeii  ooild 
not  be  s€>  subjected  to  those  intcretited* 

**  IIL  It  is  importttnt  to  observe,  that  few  objectku,  vks 
pointed  out,  admittetl  of  m  more  easy  and  iimnediatf  tem^ 
(whieh  it  is  snppoaed  was  applied)  than  tliatnow  fbmiidd 
us  a  ground  of  damage,  Tlie  otyection  to  the  *ie 
here  libelled  on,  waa  never  stated  till  Winter's  case 
1837  ;  and  it  h  not  alleged  on  record  th^t  the 
reetifictl  timeousiy,  f>/>w  it  irojt  known.  Wlmt  mdfC^ 
incumbent  on  tlm  Magistrates  and  Gouneit  ?  Fur 
on  rec<jrtl,  they  did  every  thing  proper  to  correct 
when  know  til  and  this  irrefragably  proves  their 
functiotmrtes  executing  the  act.  Holding  the  objeetiun  <i 
ter  to  the  Urst  stent  to  be  wtiUfonnde<l,  (though  it  irai  dq[  I 
decision  of  the  B ill- Cham Ijcr^)  the  claim  agalnal  him 
objectors  became  insuperable  in  law  wheo  thek 
s  ten  ted  of  new  by  regular  stent  *mastcTii.  But  as  no 
in  the  colleetioo  prior  to  1837  is  alleg^  if  the  errwf 
was  insiiintf^  rfjttetlied^  the  claim  for  damages  ngidnst 
trates,  as  laid  on  culpa  lata,  is  phunly  \mtena.b]«^ 

"  It  is  ^tELtetl  on  record  ( state mcnt  U  for  defcndetsjad 
duniffl  that  the  Bjnount  of  tj\x  paid  voluntanly  or  witlvay 
jection  on  the  erroneous  atent.4  b<?tween  1^33  and  l8SI» 
hif  X3U0j  an  on  arerrif/i'^  the  sums  levied  in  l^  '"  '"''  i  "-'^^ 
stent- moaters  appointed  according  to  the  1« 
According  to  that  statement,  no  diittagn  wsi- 
of  fact  by  the  pursuers,  in  eonsequcnct  of  Uw  ti^Eor 
aJone  the  present  action  Is  foTjnded* 

•^  IV.  But  even  if  the  oppOiite  ttate  of  tlw  &et 
and  if  it  were  provo<l  that  a  dear  km  ka<i  be€» 
some  palpable  and  gross  h-cttchofdi/f**"-^  *if'  parti 
poraton  of  l83d-3&,  it  is  ftpprelieiidc  >  > 
sufEcietit  to  iuyeet  the  prtsent  Me 
pr<y?«r(y  under  their  chaffe^  for  any  i 
tiiincd  by  the  delict  or  gross  fault  off 

*^  It  was  always^  it  is  belie ved,  a  T»k^  ta  *. 
the  funcliotiaries  holding  the  office  of  cot 
alienate  any  part  of  the  common  gixul  for  ill 
poaet;  and  it  might  have  been  doluced  frimi  tnat 
tboy  could  still  less  bunien  the  munidpal  pn>]>prtT 
created  b^  ihtir  ttwn  grou  nf^Uyfvce.     But  * 
in  Scotbmd,  an  idea  prevailed,  and  recei- 
decisions,  that  parliamentary  trustees,  or 
I     and  funds  under  their  admin  i*t  rati  on,  wer 
iustnined  by  third  pirties  from  the  culpa' 
Mfvanta,  necessarily  employed  in  tlie  bu^dne^  oi  tb« 

"  But  that  doctrine  is  now  greatly  lin*ited,  if  vm*  * 
rogated,  by  the  late  decision  of  the  II oust     " ' 
cent  and  well  known  case  of  Duncan  aii  ' 
(M'Lean  and  Ilobinson,  liep»  p»  911.'    '" 
*  tliat  road  trustees  on  apubhc  road  ar^ 
which  may  happen  to  passoi^gef^  ilk  > 
gisncG  or  improper  conduct  of  liilHmrt^s  ti 
persons  employed  by  the  trastc^  or  by  t>v- 
when  engaged  in  any  operation  puffomied 
of  the  trustee^/  And  the  ground  of  tbit  do 
finned  in  the  sni>sequeiit  ease  of  Tl>n*^" 
miesioners  of  Police  of  Edinburgh,  a^ 
Robinaon*s  Rep.  p«  im,)  m  which  it  ^ 
of  the  polico  were  mti  liable  f^  the  tll«tfikl  ma*  ^ 
officer. 

"  Ix)okiug  to  the  riewi  of  the  f  '  '  *    t^ 

proceeded,  it  is  impoa«ihle  n&i  t  ' 
earlier  oaie  of  ltmeae.tbe  Map^i;.,...,  . 
ca&Btdenihty  ihaken.    In  that  iusttuioe^ 
by  the  ptmaer  trom  a  fa  LI  into  stiKtiimi 
pubUo  ttrect  of  Edi^fea*^  '-^'-^  ^ 
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And  though  the  proprietors^  the  commUsioners  of  the  College, 
erecting  the  new  building,  were  cited,  they  were  not  subjected, 
bat  the  Magistrates  were  found  liable  in  damages;   and,  as 
observed  l^  the  Lord  Chancellor  TCottenham)  in  Findlater*8 
case,  'the  Court  held  the  trustees  (the  proprietors)  not  liable. 
The  liability  of  the  Magistrates  was  indeed  established,  but  it 
rested  on  the  supposed  duties  of  the  magistrates  of  Scotch  burghs* 
(i.  fc,  to  uphold  the  streets,)    If  that  was  tlie  ground  of  the 
JD^groent,  the  corporation  property  was  only  made  liable  for 
the  breach  of  a  coyenant  expressly  imposed  on  the  corporation, 
or  implied  as  a  condition  of  the  original  grant ;  and  so  for  the 
case  might  probably  be  assimilated  with  the  English  precedent 
of  Lyme-Begis,  founded  on  b^  the  defenders,  and  to  be  imme- 
diately adverted  to.    But  it  is  obvious  that  the  present  case  is 
Diatenally  different  in  its  circumstances  from  that  of  Innes,  and 
that  the  ground  of  decision  in  the  one  question  is  totally  inap- 
plicable to  the  other.    At  the  same  time,  as  the  magistrates  of 
boighs  are  not  under  a  stronger  obligation  to  maintain  the 
streets  than  the  trustees  of  turnpike-roads  are  to  preserve  free 
and  entire  their  thorou^fares ;  and  as  that  consideration  was  not 
found  sufficient  to  subject  road  trusts  for  a  private  party's  da- 
mage, while  the  Court  of  Appeal  refrained  from  expressing  any 
approbation  of  the  decision  in  Innes's  case,  (which  assoilzied 
the  proprietors  of  the  ground  performing  the  operations  that 
occasioned  the  damage,  J— were  such  a  case  as  that  of  Innes  to  re- 
cur, the  grounds  of  tliat  judgment  would  probably  deserve  re- 
consideration. 

The  defenders,  howerer,  haye  referred  to  the  case  of  the 
Mayor  of  L3rme-Begi8  v.  Henley,  to  shew,  that  in  analogous 
cases  in  England,  corporations  and  their  property  arc  liable  for 
damage  sustained  from  the  ignorance  or  negligence  of  their 
memto«.  The  case  in  question  is  reported  under  the  following 
summary,  in  S  Moore  and  Payne's  Hep.  p.  378 : — *  Charles  the  I., 
by  letters-patent  granted  to  the  mayor  and  burgesses  of  Lyme 
and  Uieir  suooessors,  the  borough,  pier,  and  quay  of  Lyme,  with 
all  the  libertieB  and  immunities  to  the  same  belonging ;  and 
directed  that  the  mayor  and  burgesses,  and  their  successors, 
should  at  their  own  costs  repair  the  pier  and  quay,  and  all 
banksy  ^Ipc,  within  the  borough— ^e/d^  that  an  individual  who 
had  sustained  an  i^jiuy  fit>m  the  banks  being  out  of  repair 
might  maintain  an  action  on  the  case  against  Uie  corporation, 
for  the  reooyery  of  damages  in  consequence  of  such  non- repair.' 
But,  with  reference  to  that  case,  it  deserves  to  be  particularly 
remarked,  that  although  there  was  an  elaborate  reference  to 
English  authorities  in  the  case  of  Findlater  in  the  House  of 
Lo^a,  no  notice  was  taken  either  by  the  Lord  Chancellor  (Cot- 
tenham)  or  by  the  counsel,  of  the  case  of  Lyme-Regis,  frx)m 
which  it  may  be  inferred  that  it  was  held  to  be  inapplicable 
IS  a  precedent  on  the  general  point  involved  in  Findlater^s  case, 
uid  other  analogous  questions.  Possibly  it  turned  on  the  facts 
that  the  repair  of  the  pier  was  a  condition  of  the  grant,  and  that 
;he  trust -ftinds  were  unduly  benefited  by  the  omission  to  make 
iie  repair,  while  there  are  plainly  no  grounds  for  these  pleas  in 
;he  present  question.  Indeed,  the  estate  there  subjected  in- 
tluded  the  emoluments  or  dues  under  the  grant,  which  sufficiently 
listinguishcsi  it  frt)m  the  case  now  under  review. 

"  Ete  that  as  it  may,  a  case  recently  occurred  before  the  First 
division  of  this  Court,  relative  to  the  rights  and  responsibility 
)f  harbour  trustees,  which  was  determined  in  precise  conformity 
rith  the  cases  of  Findlater  and  the  Commissioners  of  Police, 
(1st  noticed,  without  being  influenced  by  that  of  Lyroe-Rcgis. 
n  the  case  of  the  New  C^yde  Shipping-Company  v.  the  Hiver 
'Jyde  Trustees,  (1 6th  July  1842,)  certain  shipowners  who  fre- 
uented  the  hsorbour  of  Bromielaw,  and  paid  very  largo  dues 
J  it  annually,  complained  that  they  had  been  compelled  by  the 
arbour- wtoMter  of  the  trustees  to  place  one  of  their  vessels  in  an 
isecure  and  improper  position,  whereby  the  vessel  was  strained, 
nd  put  into  a  state  of  leakage,  and  the  cargo  sustained  much 
amage.  That  case  depended  before  me  as  Oidinary ;  and  being 
nahle  to  perceive  any  distinction  in  principle  between  it  and 
ic  case  of  the  Commissioners  of  Police  and  Mitchell,  before 
?fufiBA  tcv  JLhad  bo  hfisitation  in  affirming  the  judgment  of 
io  Sheriff  of  LanaxkshirB^  who  had  qwiifawr/  the  trustees. 
Iiat  interlocutor  was  un^iimously  adhered  to  by  the  First 
^ivialcm.  The  case  is  briefly  report^id  in  B.  and  M.*s  Beports. 
)1.  IT.  p.  1531,  but  the  intcrlocutfH'  and  note  are  not  engrossed 
t  tha*  ejection,  probably  as  the  question  was  considered  trite, 
id  fljMUy  settled  by  the  recent  cases ;  but  they  are  printed  at 
ngth  in.  the  Scottish  Jurist  (voL  xiv.  p.  586),  and  shall  be  rc- 
rred  to  in  the  Mcquel. 


"  Farther,  the  reverend  pursuers  have  set  forth,  both  in  their 
libel  and  record,  that  there  is  at  present  a  surplus  fund  of  £8000 
or  thereby  in  bank^  belonging  to  the  city,  which  is  not  protected 
from  legal  attachment  or  alienation  by  the  act  of  3  &  4  William 
iv.,  appropriating  the  revenue  of  the  city  to  specific  purposes, 
and  tms  fund  is  set  forth  as  open  to  attachment,  for  the  pur- 
suers' claim.  But  upon  whatever  footing  that  fund  stands,  it 
now  belongs  to  the  corporation.  Like  every  surplus  of  this  sort, 
it  is  a  guarantee  against  future  deficiencies  in  the  revenue  of  the 
city,  or  it  may  be  applied  to  legitimate  purposes,  within  the  ter- 
ritory of  the  burgh,  when  they  arise.  At  all  events,  it  can- 
not be  awarded  to  parties  who  have  no  claim  on  the  municipal 
property,  merely  because  it  is  not  at  present  specially  appro- 
priated. 

"  V.  A  new  plea  was  raised  for  the  first  time  by  the  reverend 
pursuers,  in  the  late  argument  before  the  Court,  on  which  it  was 
argued,  that  the  act  1661,  whereby  the  annuity-tax  was  granted 
to  the  pursuers,  was  of  the  nature  of  an  onerous  contract  between 
the  clergy  and  the  corporation  of  Edinburgh  ;  that  the  provision 
thereby  given  to  the  Ministers  was  a  great  benefit  and  boon  to 
the  community,  by  procuring  the  services  of  able  and  pious  mi- 
nisters to  the  ci^ ;  and  that  this  creates  a  specialty  of  over- 
ruling weight  in  tne  present  case,  rendering  the  corporation  and 
their  whole  property  liable  for  any  mistake  or  error,  however 
slight  and  excusable  (even  for  culpa  lenissimcC)^  committed  by  the 
administrators  of  the  corporation,  or  any  of  them,  in  the  execu- 
tion of  tills  statute.  It  humbly  appears  to  me,  on  the  following 
grounds,  that  that  plea  is  not  maintainable  against  the  defenders 
in  the  present  case. 

^*  1.  There  is  no  authority  in  any  a^udgedcase,  and  no  dictum 
of  any  Judge  or  author  quoted,  to  shew  that  an  obligation  or 
guarantee  can  be  supported  without  special  enactment,  or  raised 
up  by  itnplication  against  a  corporation,  to  render  their  property 
liable,  in  any  case,  for  the  omissions,  greater  or  lesser,  as  the 
case  may  be,  of  their  administrators  in  the  execution  of  an  act 
of  parliament.  In  the  old  case  of  the  Duke  of  Hamilton,  before 
quoted,  it  was  found  that  the  public  officer  himself  was  not 
personally  liable  for  a  tax  for  which  he  was  not  declared  re- 
sponsible by  the  statute  ;  and  the  demand  to  render  corporate 
J)roperty  liable,  on  the  ground  of  presumed  onerosity,  is  at 
east,  a  novel  plea,  as  yet  unsanctioned  by  any  of  the  esta- 
blished authorities  of  the  law.  But  it  is  supposed  that  both 
the  history  and  the  terms  of  the  act,  and  the  general  princi- 
ples of  law  applicable  to  the  question,  are  equally  adverse  to 
this  plea. 

*'  2.  The  whole  of  the  proceedings  that  took  place  prior  to  the 
act  of  1661  altc^ther  exclude  the  supposition  that  the  legis* 
lature  intended  to  provide  that  the  stipends  of  the  Ministers,  as 
augmented  by  the  act,  should  in  any  event,  or  at  any  future 
period,  be  again  laid  on  the  common  good  of  the  city,  which 
was  set  forth  to  be  held  by  the  corporation  for  very  difiercnt 
purposes. 

"The  various  documents  quoted  by  the  reverend  pursuers 
shew  that,  in  1625  and  1634,  the  Town-Council  represented  that 
*  the  common  guid,  is  not  abill  to  sustain  the  burden  Tof  stipends) 
itnposed  thereupone,  and  of  reasoune  ought  not  to  be  tliralled  vvith 
the  burden  or  the  ministers'  stipends ;'  and  the  act  of  the  privy 
council  of  1634  proceeds  on  the  express  narrative  that  the  main* 
tenance  of  the  clergy  should  be  defrayed  by  those  who  had  the 
benefit  of  their  ministrations,  and  not  out  of  the  common  good. 
Accordingly,  authority  to  raise  12,000  merks,  for  sustentation 
of  the  ministers,  was  given  by  the  privy  council,  in  1634,  on 
the  narrative  that  *  our  Soverand  Lord  and  estates  of  this  pre- 
sent parliament,  understanding  that,  ever  since  the  Reforma- 
tion, the  whole  inhabitants  of  the  said  burgh  of  Edinburgh  has 
ei\joved  the  foresaid  benefits  and  blessings,  and  the  common 
good  of  the  town,  which  has  been  given  to  them  for  maintenance  of 
pdide  (police),  has  been  that  way  employed  through  the  in- 
laick  of  other  sufficient  means  for  entertaining  the  muiistrie 
of  the  said  burgh ;  for  remeid  whereof,  and  to  tlie  end  that  these 
who  serve  at  the  altar  may  be  entertainetl  aff*the  altar,  and  the 
said  common  good  may  be  rightly  applied  to  tlie  use  whereunto  the 
same  has  been  appointedj  our  ^verand  Lord  and  estates  foresaid, 
statute  and  ordain  that  the  sum  of  12,000  merks  shall  be  uplifted 
yearlie,  af  the  whole  ixihabitants  and  indwellcrs  within  the  said 
burgh  (the  Lords  of  his  M^'estie's  Counscll  and  Session  being 
onlie  excepted),  and  that  according  to  the  quantitie  and  pro- 
portion of  the  mails  which  tliey  pay,  or  the  houses  where  tiiey 
reside  may  pay.' 

"  The  preceding  act  having  been  passe^  i^  tfeei  ^KL  council 
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during  the  Usurpation,  the  act  of  1661,  in  substance  to  the  same 
effect  (but  decreeing  a  larger  tax,)  was  passed  on  the  Restoration. 
It  proceeds  on  a  similar  narrative  to  that  of  the  preceding  act, 
that  '  Ihe  common  good  and  patrimonie  of  the  city  is  exhausted 
and  overburdened,*  and  therefore  it  conferred  the  grant  of  six  per 
cent,  on  the  householders  and  tenements  in  £<£nbargh,  which 
is  I11II7  explained  in  the  record. 

"  But  although  the  act  of  1661  gives  very  minute  and  detailed 
directions  for  its  execution  in  various  contingencies,  there  is  no 
provision  whatever,  that  in  any  event  the  corporate  pr(^)ertu  should 
be  subjected  to  the  claim  of  the  Ministers.  Indeed  it  would 
have  been  very  extraordinary  if  there  had  been  any  such  clause. 
The  act  proceeded  specially  on  the  flact,  that  the  common  good 
of  the  city  was  overburdened  and  exhcauted,  and  insufficient  for  its 
proper  and  legitimate  purposes,  and  entitled  to  be  reUeved  from 
the  stipends. 

"The  legal  ground  of  onerositif,  therefore,  urged  by  the  reve- 
rend pursuers  in  support  of  their  action,  is  founded  on  assump- 
tions not  consistent  with  the  facts.  The  common  good  of  the 
city  was  not  pledged  antecedent  to  the  annuity-act  to  the  per- 
manent support  of  the  fViture  Ministers  in  the  parochial  benefices 
of  Edinburgh.  On  the  contrary,  it  was  again  and  again  set  forth 
that  the  corporate  property  was  appropriated  to  other  and  pre- 
ferable uses,  and  in  particular,  for  the  maintenance  of  the  peace 
and  noiice  of  the  city,  for  wliich  it  is  supposed  that  it  is  still 
insufficient  In  that  view,  the  Ministers  of  Edinburgh,  or  at 
least  those  appointed  subsequent  to  1661,  had  no  claim  on  the 
common  good  of  the  dty,  which  they  could  substantiate  at  com- 
mon law,  independent  of  the  annuity-tax. 

"  3.  Looking  to  the  state  of  the  corporate  property  of  Edin- 
burgh antecedent  to  1661,  and  to  the  history  and  structure  of 
the  annuity-act,  it  was  evidently  intended  that  the  Ministers 
should  e^joy  the  provision  made  for  them  in  lieu  and  exchange 
of  every  other  provision  exigible  from  the  city  or  its  inhabitants. 
The  city  conceded  this  provision,  and  the  clergy  accepted  of  it, 
without  any  reserved  claim  on  the  corporation.  It  was  a  far 
larger  provision  than  the  city  could  afford  out  of  their  common 
^food,  and  it  was  advantageous  for  the  Ministers  to  take  it,  sub- 
ject to  the  small  casualties  and  hazards  of  diminution  which  are 
unavoidable  in  the  management  and  collection  of  Uie  best  secured 
revenues  in  the  business  of  mankind.  It  will  be  immediately 
shewn  that  the  rules  of  common  law  are  amply  sufficient  to 
protect  the  Ministers,  as  grantees  of  the  tax,  against  gross  and 
wilftd  wrongs  on  the  part  of  the  public  frmctionaries  employed 
to  execute  the  act ;  but  any  loss  arising  from  slight  or  uninten- 
tional errors  in  the  admfaustration  of  the  statute  must  fiill  on 
those  for  whose  benefit  the  act  was  passed.  In  such  a  case,  the 
trite  maxim  justly  and  unavoidably  applies,  *  cujus  commodum 
est,  ejus  debet  esse  incommodum* 

"The  proposition  of  the  reverend  pursuers,  however,  resolves 
into  this,  that  although  the  act  was  passed  solely  for  the  patri- 
monial benefit  of  the  Ministers,  and  the  execution  of  it  com- 
mitted (in  part)  to  the  individual  corporators  of  the  burgh, 
{along  with  certahi  other  public  ftmctionaries,)  yet  that  the 
legislature  intended  that  the  dty  of  Edmburgh  and  their  pro- 
perty should  be  guarantees  of  the  due  execution  of  the  act,  bjoA 
liable  to  the  full  amount  of  the  tax  for  every  error,  however 
accidental  or  unintentional,  committed  in  the  administration 
or  working  of  the  act.    In  that  doctrine  I  cannot  conctrr. 

"  No  doubt  there  are  certain  plain  but  well  defined  cases,  in 
which  pubUc  officers  employed  to  execute  statutes,  are  person- 
ally liable  by  the  common  law  of  Scotland,  and  it  is  believed  of 
every  other  system  in  which  the  principles  of  jurisprudence  are 
rightly  understood,  in  damage  and  reparation  to  parties  ii\jured 
by  the  non-execution  of  the  acts.  Such  liability  unquestionably 
attaches  to  statutory  officers  personally,  who  corruptly,  or  wil- 
fully, and  tortuously  refuse  to  execute  «ta/uee«  properly,  when  any 
error  or  illegality  in  their  previous  proceedings  (as  in  the  late 
cases  of  Auchterarder  and  Lethendy,)  has  been  pointed  out,  or 
has  \ieen  found  and  declared  by  a  court  of  law.  When  public 
officers  thus  wilfully  refuse  to  execute  duty  imposed  on  them, 
they  are  acting  wrongously,  and  it  requires  no  spedal  enact- 
ment— the  rules  of  common  law  and  justice  are  suffident — ^to 
render  every  party  liable  for  the  consequences,  of  what  is  equi- 
valent to  personal  obliquity  and  fraud.  But  the  contrast  between 
these  cases  and  the  present  is  suffident  to  illustrate  the  unten- 
able ground  on  which  the  claim  against  the  d^enders  in  the  pre- 
sent hastance  is  maintained. 

"  Even  in  the  case  supposed,  however,  of  great  injury  sus- 
tahied  by  third  parties,  from  a  perverse  and  wilAil  refusal  by 


public  officers  to  execute  statutes,  saflldent  to  fabjcet  tbs 
wrong-doers  and  their  estates  in  full  reparation,  the  corponti 
propertv,  vested  in  them  for  other  purposes,  could  not  be  rab* 
jected  for  the  illegal  and  fraudulent  conduct  of  its  ofBcers.  Tbe 
rule  is  alike  general  and  salutary,  that  the  property  of  corpon- 
tions,  like  that  of  pupils,  is  under  the  constant  tutelage  of  tk 
law,  and  it  is  thus  jealously  protected  against  the  thud  nd 
illegal  conduct  of  its  administrators. 

"  If  that  prGoosition  be  correct^  and  if  it  be  admitted  tiat 
the  property  of  a  corporate  body  is  exempted  in  law  from  the 
culpa  lata  of  its  members,  it  must  surdy  follow  that  it  eooot 
in  any  case  be  made  liable  for  their  cu^  levis;  moreefpedilly 
for  their  more  slight  and  unintentional  mistakes,  into  whidb 
they  were  misled,  as  in  the  present  instance,  bv  the  iqii- 
escence  of  all  interested,  for  a  period  exceeding  the  fomtur) 
years  in  our  practice. 

"  4.  On  referring  to  the  precedents  in  analogous  cases,  it  ^ 
pears  that  the  plea  (^  onerosity,  as  a  ground  for  esttUiiliiiis 
claims  against  public  property,  not  specially  rendered  cnupe^ 
tent  by  statute,  has  bc^n  very  generally  discouraged  aod  dii* 
regarded. 

"  It  is  obvious,  that  if  daims  on  this  ground  w&e  readily  ai- 
mitted  against  corporate  property  they  would  seldom  be  re- 
jected. There  is  hardly  a  bequest  or  a  mortification  pot  imda 
the  management  of  any  munidpal  corporation,  for  thcedacatka 
of  the  young,  or  rdief  of  the  sick,  or  for  the  comfort  and  nip- 
port  of  the  aged,  or  the  bUnd  and  infirm,  which  does  not  umsm 
to  the  pious  and  benevolent  feelings  of  the  commimity,  uA 
which  may  not  be  hdd  to  relieve  the  latter  fVom  oneroos  obb- 
gations.  But  these  views  of  constructive  onerodty,  as  Uiejr  mj 
be  termed,  have  never  hitherto  been  found  sufikient  to  lendef 
the  municipal  property  liable  for  the  error  of  their  adminiftn- 
tors,  in  the  execution  of  special  trusts  and  statutes^  If  tbey 
had,  they  might  have  been  urged  with  more  force  in  the  late  cm 
of  Mitchell  against  the  Commissioners  of  Police  than  inthepn^ 
sent  case.  It  might  have  been  urged  that  the  ^fagistrates  vet 
under  an  original  obligation,  and  that  the  munidpu  pn^wrtj  ra 
liable,  by  its  most  andent  title,  to  repair  every  damage  snstaiiud 
from  the  violent  and  illegal  conduct  of  the  officers  of  polke,u 
the  police  acta  were  parsed  merely  to  relieve  the  corpontioD  of  t 
proper  munidpal  expense,  and  that  the  corporate  property  m 
bestowed,  primarily  and  preferably,  to  ensure  the  safety  d  th 
lieges  firequenting  the  burgh,  and  generally,  in  the  words  of  ik 
old  statutes,  for  the  preservation  of  the  police.  But  no  nci 
plea  was  attempted  in  the  case  referred  to. 

"  In  like  manner,  when  the  trustees  on  high  roads  are  saed 
for  an  ipjury  sustained  by  an  nnwarrantablc  obstnictioii,  or  v- 
protected  predpice  left  open  on  the  way,  the  plea  appean  mart 
reasonable,  independent  of  statute,  tiiat  the  trustees,  by  leryiag 
tolls  at  the  entrance,  and  along  the  course  of  an  extensive  nM 
come  under  an  onerous  obligation,  and  impHed  mutual  oootiaet 
to  give  the  traveller  a  safe  passage  along  the  road.  Indeed,  it 
has  been  expressly  found  that  trustees  cannot  keep  up  toU-btft 
without  putting  the  roads  in  proper  repair,  (Fac  CoU.  Guild  c 
Scott,  21st  December  1 809.)  Yet,  notwithstanding  this  lav,  i 
is  now  settled,  that  third  parties  have  no  daim  against  the  tnt 
and  road  Ainds  for  damages  sustained  finom  any  cnlpabte  oecJ- 
gence  of  the  surveyors  appointed  by  the  trustees. 

"  On  the  contrary,  the  very  plea  of  onerodty  was  ureed,  td 
disregarded  by  the  Court,  in  the  case  of  the  New  Oyde  tSBp- 
ping-Company  and  the  Clyde  Trustees,  before  referred  to.  li 
that  case,  it  was  observed,  in  the  note  of  the  Lord  Ordinary,  thtt 
'  the  maufi  spejcialty  relied  on  b^  the  pursuers  seems  to  be.  tiat 
their  damage  is  said  to  have  ansen  fh>m  a  failure  on  the  psita 
the  defenders  to  fulfil  the  counterpart  of  the  very  eomtrad  tsif 
which  the  pursuers  paid  harbour-dues.  They  stated,  Uiat  t^ 
paid  X2000  of  such  dues  annually  to  the  defenders ;  tfai^  tbcM 
were  given  for  safe  shelter,  and  it  their  proper^  was  m^ig^ 
so  placed  by  the  defenders'  servants  as  to  suffer  great  dnsi^ 
there  was  an  implied  stipulation  on  the  part  of  the  deftadm  • 
repair  the  loss.  This  certainly  appears  a  strong  view  df^ 
case,  both  on  legal  and.  equitable  prindples.  Bat  it  ti  dooMa 
if  the  very  same  argument  was  not  equally  maintaioabic^ 
Findlater's  case.  The  travellers  on  a  road  pay  tolls  fcr  »*■ 
constructed  and  safe  roads  ;  some  stage  coaches  pay  as  I07 ' 
sum  of  tolls  as  the  pursuers  pay  of  harbour-dues ;  and  it  ii  s^ 
laid  down,  on  authority  not  to  be  questioned,  tiiat  if  a  «■*  • 
overturned  when  filled  with  passengers,  whose  Uvea  aft  of  v 
greatest  value  to  their  ikmilies,  yet  if  the  injury  has arfitt^ 
the  negligence  of  subordinate  persons  whom 
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rized  to  employ,  the  sufferert  must  seek  redress  only  from  the  wrongs 
doers,  and  not  from  the  trustees  or  trust-funds.  In  such  cases, 
where  the  funds  are  appropriated  by  statute  to  specific  purposes, 
and  every  other  application  of  them  prohibited,  there  is  no  impUed 
contract  which  entUles  any  party  to  attach  them  for  any  damage  or 
failure  of  duty  committed  by  subordinate  servants.  The  remedy 
is  against  the  individuals  who  committed  the  wrong  and  not 
against  the  trustees. 

"  These  views,  or  at  least  the  judgment  which  proceeded  upon 
them,  met  wich  the  unanimous  concurrence  of  the  First  Divi- 
sion of  the  Court ;  and  it  is  apprehended  that  the  authorities 
referred  to  go  far  to  obviate  the  plea  of  implied  obliaation^  in 
questions  of  this  description,  on  which  it  is  understood  that  the 
plea  of  the  pursuers  is  now  chiefly  founded.  Generally,  upon 
the  grounds  now  explained,  I  am  of  opmion  that  the  reverend 
pursuers  have  no  relevant  case  against  the  municipal  corpora- 
tion of  &linburgh,  and  therefore  that  the  defenders  should  be 
assoilzied." 

Lord  Jeffrey : 

'*  I  concur  generally  in  the  opinions  of  Lord  Cuninghame, 
XK>rd  Ivory,  and  Lord  Mackenzie,  and  in  the  grounds  of  these 
opinions. 

"  I  think  the  principle  of  not  subjecting  the  common  good  of 
a  burgh  for  the  neglects  or  malversations  of  its  Magistrates  and 
Council,  when  not  acting  in  their  proper  official  capacity,  but 
in  regaM  to  matters  committed  to  them  by  special  statute  (or 
even  by  the  act  of  an  individual,)  rests  upon  such  plain  grounds 
of  equity  and  general  law  as  to  require  no  support  from  autho- 
Tity,  and  not  to  be  likely  indeed  to  have  be<m  drawn  seriously 
into  question.  It  does  appear,  however,  to  have  been  ques- 
tioned, and  most  disthictly  affirmed  in  the  noted  case  of  Pear- 
con,  reported  by  Lord  Stair  in  1669 ;  a  case,  as  it  seems  to  me, 
precisely  and  in  aU  respects  identical  with  the  present,  decided 
in  the  very  best  times  of  our  law,  and  recorded  ¥rith  approba- 
-tion  by  the  greatest  of  all  our  lawyers.  I  find  it  also  very  dis- 
tinctly recognized  in  the  Banfif  case  of  1744,  by  the  great  au- 
thority of  Lord  Eilkerran,  and  confirmed,  as  I  cannot  but  think 
4i  fortiori,  in  the  recent  decisions  of  the  House  of  Lords  in  the 
cases  of  Findlater  and  Duncan. 

"  But,  as  I  hold  the  trust  or  function  of  the  Magistrates  and 
Council  in  respect  to  the  appointment  of  stent-masters,  to  have 
been  merely  honorary  and  gratuitous,  and  as  there  is  redundant 
evidence  that  the  partial  neglect  which  occurred  in  tlie  per- 
formance of  it  was  at  no  time  wilfhl  or  contumacious,  but,  in  so 
far  as  regards  the  only  times  now  in  question,  in  the  highest 
possible  degree  venial  and  natural,  so  I  take  it  to  be  plain,  that 
it  would  have  inferred  no  liability  for  damages,  even  if  it  had 
occurred  in  the  ordinary  official  administration  of  the  Magis- 
trates, and  in  relation  to  the  proper  affairs  of  the  burgh. 

•*  Upon  this  point,  indeed,  1  believe  I  hold  a  stronger  opi- 
nion than  any  of  the  Judges  in  whose  conclusions  I  concur.  For 
I  think  that,  in  truth  and  reality,  the  statute,  in  so  far  as  the 
burgh  was  concerned,  neither  conferred  any  benefit  nor  imposed 
any  burden ;  and  at  all  events,  should  rather  hold  it  more  cor- 
rect to  call  that  a  burden  which  the  pursuers  represent  as  a 
benefit,  and  that  a  benefit  which  they  insist  on  dealing  with  as 
a  burden.  The  benefit,  according  to  them,  was  the  relief  of  the 
common  good  from  the  burden  of  the  Ministers*  stipends.  But 
there  was  plainly  no  need  of  a  statute  to  effect  that  relief;  be- 
cause it  is  indisputable  that  it  never  was  legally  liable  for  these 
stipends,  and  might  at  anv  time  (but  for  special  temporary  bar- 
^jiins)  have  relieved  itself  of  them,  and  ledft  the  pastors  to  the 
voluntary  contributions  of  their  flocks.  All  that  Uie  statute  was 
required  for,  therefore,  and  all  that  it  substantially  did,  was  to 
impose  upon  the  whole  inhabitants,  and  principally  on  tlie  bur- 
gesses or  great  corporation  of  the  burgh,  a  much  heavier  bur- 
Hen  on  account  of  those  stipends  than  had  ever  previously  ex- 
iBted.  There  was  no  issue  for  this  purpose  from  the  public 
treasury,  nor  any  bounty  bestowed  on  the  city;  but  on  the  con- 
trary, a  local  tax  imposed  upon  it,  and  levied,  in  consequence  of 
its  precise  locality,  exclusively  from  those  who  had  an  interest 
in  the  due  administration  of  the  common  good.  The  whole  bene- 
yUj  therefore,  was  plamly  to  the  Ministers,  and  the  whole  burden 
oa  thQ  town:  While,  with  r^ard  to  what  the  pursuers  are 
pleated  to  call  the  burden  of  occasionally  appointing  a  stent-mas 
«ier,  and  seriously  represent  as  an  anxious  and  painful  dutv  which 
xterer  oould  have  bc«n  submitted  to  but  in  consideration  of  a 
^reat  corresponding  benefit,  I  have  the  strongest  possible  con- 
^ctlon  that  it  was  never  considered  as  in  tho  nature  of  a  burden 


at  all,  but  merely  as  a  privilege  and  honour  which  was,  and  was 
expected  to  be,  highly  acceptable  to  those  on  whom  it  was  con- 
ferred, it  being  in  its  own  nature  neither  more  nor  less  than  tJie 
grant  of  a  patronage  to  a  new  office  of  some  trust  and  emolu- 
ment, requiring  no  outlay  or  sacnflce  whatever,  nor  any  appre- 
ciable contribution  either  of  labour  or  of  time,  for  its  most  cor- 
rect and  complete  exercise.  If  the  patronage  or  power  of  no- 
minating the  city  Ministers  was,  as  the  pursuers  so  eagerly  con- 
tend, an  unequivocal  benefit  and  advantage,  and  nothmg  else,  it 
is  not  easy  to  see  how  the  patronage  or  power  of  nominating 
tlie  city  stent-masters  should  rank  in  an  opposite  category. 
There  may  have  been  a  resulting  duty  no  doubt  in  both  cases, 
importing  that  the  grantees  should  not  refuse  to  exercise  the 
patronage  on  all  proper  occasions ;  and  if  there  had  been  a  spite- 
ful or  contumacious  refusal  to  the  prejudice  of  third  parties, 
the  individual  recusants  might  possibly  have  been  made  liable 
for  the  consequences.  But  the  grant  of  the  patronage  was,  not- 
withstanding, primarily  and  in  its  own  nature,  a  benefit,  and  not 
a  burden ;  and  it  really  does  seem  nothing  less  than  preposterous 
to  hold  that  a  casual  omission  should  be  accounted  penal,  and 
be  dealt  with  like  the  withholding  of  a  reddendo  that  had  been 
onerously  bargained  for,  and  purcliased  for  a  stipulated  price. 

"  I  hold,  therefore,  that  what  was  really  done  by  the  statute 
was  merely  to  impose  a  new  tax  on  the  city  for  the  benefit  of 
the  Ministers,  and  to  give  the  patronage  of  the  stent-masters 
who  were  to  assess  it  to  the  Magistrates  and  Council  and  to  the 
College  of  Justice,  as  the  fittest  parties  to  whom  tliis  prerogative 
could  be  intrusted,  and  the  most  likely  to  exercise  it  with  pro- 
priety, but  without  the  least  idea  of  laying  them  thereby  under 
any  harsh  or  onerous  obligation.  The  mere  fact,  indeed,  of  the 
conjunction  of  the  College  of  Justice  with  the  city  authorities, 
is  demonstrative,  to  my  mind,  that  the  patronage  so  granted 
must  have  been  for  honour  and  privilege  only,  and  not  at  all  as 
a  burden. 

"  But  if  this  be  its  true  character,  it  would  plainly  be  of  no 
consequence  although  it  had  been  connected  in  the  act  with 
something  else  that  was  also  of  the  nature  of  a  privilege  or  bene- 
fit conferred,  as  the  pursuers  say  it  was,  by  tlie  relief  derived  to 
the  common  good  through  the  operation  of  the  new  annuity-tax, 
which  was  truly  the  only  thing  with  which  it  was  there  connected. 
They  contend,  however,  also,  that  the  Magistrates  had  obtained 
from  the  legislature,  or  rather  from  the  crown,  the  sole  patron- 
age of  the  city  churches,  and  that  this  being  an  undoubted  gift 
or  be\iefaction,  may  be  regarded  as  a  counterpart  or  considera- 
tion for  the  burden  imposed  on  them  as  to  the  appointment  of 
stent-masters.  I  have  already  said,  that  if  the  one  patronage 
was  a  benefit,  it  is  not  easy  to  conceive  that  the  other  should 
be  a  burden.  But  there  are  other  conclusive  answers  to  this 
ground  of  pleading.  One  is,  that  the  things  here  supposed  to  be 
co-relative  or  dependent  upon  each  other,  have  certainly  in  them- 
selves no  such  relation  or  dependence,  and  tliat  there  is  not  in 
any  of  the  statutes  a  single  wcMrd  tending  to  bring  them  into 
such  a  relation.  There  was  a  plain  connection,  no  doubt,  be- 
tween the  imposition  of  the  new  tax  and  the  machinery  pro- 
vided for  assessing  it ;  and  if  the  duty  of  providing  the  latter 
had  been  laid  on  those  who  were  to  profit  by  the  former,  there 
might  have  been  room  for  maintaining,  even  without  express 
words,  that  the  obligation  was  substantially  onerous.  But  the 
grant  of  the  patronage  had  obviously  no  such  connection.  The 
only  obligation  nattmUly  incident  to  such  a  grant  is  that  of  ex- 
ercising it  properly.  In  particular,  it  never  could  be  pre- 
sumed to  have  reference  to  the  imposition  of  a  city  tax,  or  to 
the  manner  of  assessing  it.  And  unless  the  one,  therefore,  was 
expressly  declared  to  l^  a  condition  of  or  consideration  for  the 
other,  it  would  seem  quite  impossible  to  bring  them  into  such  a 
dependence,  even  if  they  had  happened  to  st^d  together  in  the 
provisions  of  one  statute. 

**  But  it  is  a  second  conclusive  answer,  that  they  do  nowhere 
stand  so  together.  In  the  act  of  1661,  upon  which  the  claim  dL 
the  pursuers  is  solely  and  necessarily  founded,  there  is  no  grant 
of  patronage,  and  in  none  of  the  acts  or  deeds  indeed  by  which 
a  tax  is  imposed  is  there  any  such  grant ;  while,  on  the  other 
hand,  in  none  of  those  by  which  the  patronages  are  granted  is 
there  any  thing  about  the  imposition  or  assessment  of  a  tax. 
There  is  some  proposal  about  obtaining  the  patronages  in  the  act 
of  the  Town- Council  of  1625.  But  there  is  no  actual  grant  till 
1636,  when  they  are  granted  by  royal  charter,  without  any  con- 
dition whatever,  but  with  a  mere  reference  to  the  articles  of 
1625,  by  which,  most  certainly  no  tax,  or  obligation  to  aMesf  a 
tax,  was  imposed.    The  first  actual  tax,  again,  witnVMAsbu 


nearly  similar  to  tbut  of  t6Gl  for  its  assessment,  was  lmpos(?il  hy 
act  of  pnry  CKJuncil  (on  a  special  remit  from  piu-liament)  in 
1634  ;  and  it  is  most  material  to  olisonre^  that  in  tlils  act  tbcTO 
ncitUiT  was  aor  coultl  bo  any  reforcnec  to  a  grant  of  patTODiige 
a*  justifying  tlie  imposition  of  the  supposed  burden  of  appoint- 
iiig  sti^iit-mastensi,— the  fai^t  beinff»  that  there  wiw  no  such  grant 
in  eiistence  for  two  years  tUerciiilerT  wheni  in  IG36,  they  ^erc 
granteil  without  any  refercmeo  whatever  to  this  act  of  1634; 
while,  in  like  manner,  the  final  act  of  1(161  makes  no  mention 
of  thia  grant  of  the  patronitges  as  forming  any  part  of  tlie 
cfin.^ideraiion  on  which  its  various  ptoTrisiona  proceeded^  nor 
is  any  such  tWmg  meutioiied  in  any  of  the  subsequent  acts  in 
wliich  the  tiRht  of  tmtroQage  ia  extcntloil  or  the  existence  of 
the  tftx  recoj^iized.  From  ill  which  I  hold  it  to  he  clear  that 
the  patronages  were  gir&a  fejMirately,  and  free  of  any  condi- 
tion ;  and  h>  particular,  tlwt  there  is  not  a  pretext  for  holding 
that  Any  of  the  Btatut4?B  rither  affectMor  contemplated  any  con- 
nection hctwec-n  the  duty  of  appointing  stotit-mastera  and  the 
gruit  of  these  piitronii|;u». 

**  Upon  these  brotid  groun^ls,  I  have  no  hesitation  in  concurring 
"With  tiK'  Jud^"^  who  think  that  the  defenders  mnit  be  ASiollje Jed 
from  this  action^  and  have  only  to  add,  that  I  adopt  U%  jiisw  cif 
the  iiUthi]riii£>s  so  clearly  given  in  the  opinions  of  Lord  Ctim- 
in^hame  and  Lfird  Ivory,  and  the  whole  of  the  principles  liiid 
down  by  Lonl  fttackenzie." 

Lord  Mttrroif : 

*^  I  am  humbly  of  opinion  that  this  action  cannot  be  main- 
tained against  the  Lonl  Pravostt  Magistrates  and  Town -Coun- 
cil of  the  city  of  Edinburgh,  to  the  effect  of  obtaining  the  sum 
dt.-mat)ded  out  of  the  revenues  or  funds  belonging  to  the  city, 

**  The  action  is  based  u[>on  the  alleged  culpable  neglect  of  the 
Ali^n^trittos  m  executing  a  statute  of  the  Scottish  parliament, 
pasBCil  on  the  b\]\  June  1061,  directing  that  certain  persons 
should  bo  appointed  to  value  the  houses,  two  of  them  to  be 
choH^n  and  sworn  by  the  Town- Council,  and  two  by  the  Col- 
lege of  .rustiee. 

^  That  statute  provides,  that  the  Magistrates  of  the  burgh 
shall  *  ste  this  whole  net  oftd  mfiimxm'e  ohct^td  and  put  (q  deui  ejrts- 
ctifion,  atrording  to  the  tenor  lAotrq^  and  to  (he  ait  ifimf/»  mcts»ar^ 
for  that  efffi€t.' 

^*  The  alleged  omission  consists  in  no  election  having  been 
ti9iule  for  a  great  number  of  years  by  the  Council,  as  provide<l 
in  the  statute^  and  tliat  during  that  period  they  were  nonunatctl 
by  the  Magistrates*  It  is  not|  however,  alleged  that  this  error 
WH*  persisted  in  after  it  was  pointed  out, 

"  1  It  does  not  appear  to  mo  that  a  trustee  is  liable  in  da- 
mvfes  for  an  error  or  omission  committed  hy  him,  unless  it  pro - 
ceedi  fW>m  gntss  and  pervefrse  misconduct  on  h!s  part,  amount- 
ing to  culpfi  luta^  which  is  placed  ou  the  same  footing  as  evil 
ititentlon.  Tiiere  is  im  ground  for  stating  tliat  there  was  such 
pt»i  misconduct  here ;  on  the  contrary,  there  is  every  reason 
to  believe  that  the  appointments  were  made,  antl  the  duties 
exert^ised  bona  Jidts  without  any  person,  until  long  after,  sus- 
pecting that  any  mistake  had  been  committed.  The  omisjsion 
on  the  part  of  the  Town-Council  was  making  no  appointment 
at  tdl.  llie  error  on  the  port  of  the  Magistrates  was  making 
appointments  which  ought  propt^rly  to  have  been  mafle  by  the 
Town -Council.  The  cutpti  of  the  Town-CoonciJ,  therefore,  cqh- 
iistt,  merely  in  the  omiRslon  to  make  an  appointment ;  and  that 
iTHiufiion  is  somewhat  alluviatofl  by  the  Mogistmtesi,  who  were 
appointed  to  Bee  tlie  net  put  intodueost^cution,  and  do  all  things 
net^ossary  to  tliat  etfeetp  having  done  what  the  Council  might 
hare  done.  Tlie  Town -Council  have,  therefore,  to  plead,  that 
those  whom  parliament  directed  to  keep  them  right  did  not 
Ijerform  that  duty.  The  error  of  the  Magistrates,  on  the  Other 
tjand,  consisted  iu  making  the  nomination  where  none  was  made 
hy  tlie  Councih  I  have  some  doubts  whether,  under  the  clTU»e 
of  the  act,  the  ^fagistrates  were  not  entithxl  to  do  so ;  and  1  do 
not  know  whether  that  p<>int  was  considered  when  the  cate  of 
Winter  was  discussal  in  the  Biil-Clmmber,  The  statute  also 
directed  that  two  of  the  valuators  should  he  chosen,  swoni,  and 
iiominati'd  by  the  C^dkge  of  d  notice,  or  such  m  they  shalj  ap- 
point. On  the  CoUej^  of  Justice  refusing  to  perfonu  this  duty, 
it  is  then  devolved  ou  the  Town- Council,  and  uHimatcdy  on  the 
Magistrates.  But  it  has  never  been  inaJntaiued  tlmt  the  Collc^gc 
of  iTii^sljee  incurred  any  responsibility  by  r(»f using  to  perfitrm 
any  part  of  the  duty  assigned  them  by  statote  ;  and  where  men, 
tkilfiil  in  the  law,  refuse  to  pt*rform  a  statutory  duty,  it  seems 
ratlier  hard  to  hohl  that  ihf^y  arc  entirely  free,  and  that  those 


on  whom  It  devolved,  and  who  endeavoured  to  peribrm  it^  ire 
liable  ft>r  the  consequencet  of  every  error  or  umisooo  tkiif  oQ 
commit 

**  It  has  been  urged  in  support  of  the  punas^*  si|ium^ 
that  this  city  has  had  the  great  benefit  of  the  btbcHmof^ 
and  able  elerg^^men^  eeleetf^  from  all  parts  of  ScodnKl,  liiil 
perfectly  true  :  But  the  College  of  Justice  ha^  shsfpd  the  flm 
adyantagCf  without  either  assisting  iti  the  e^ecati^m  of  tlie  it 
ftccorthng  to  the  provision  of  the  sintutc,  or  agiteing  top^uf 
part  of  tlie  assessment  either  for  the  clergy  or  the  poor.  Itip- 
pears  a  somewhat  strange  result,  that  thi>se  wlie  are  vWm  to 
contribnte  both  their  labour  and  money  should  b^  uiaJe  ptiiUf 
responsible  for  an  error  or  omissions  ^^^  that  those  Tiro  til? 
all  the  benefit,  and  disobey  the  statute  alto^^ether,  no  waf  aas*- 
ing  in  laying  on  the  assessment,  and  constantly  resistifl];  ittbffl 
imposctl,  should  be  ftee  from  all  question. 

"it  It  appears  to  me  not  less  clear,  that  even  if  ihct^  f« 
the  niopt  iK'rverso  and  even  corrupt  mlsconduci  apna  the  pot 
of  tlie  Town-Councih  or  of  the  Magistrates,  in  makmtllMi^p 
pr liniments  without  due  regard  to  the  provisioas  of  theHalifti 
tfie  ftmds  of  the  city  are  in  no  way  liable.    It  wa»  a  tnut  «P' 
rate  and  distinct  ftom  the  admiQistration  of  tfr?  rmnmna  ^ 
or  t  he  other  affairs  of  the  city ;  and,  according  i  ■ 
and  decisions,  the  funds  of  tlie  city  cannot  be  i 
the  most  material  part  of  the  ease,  it  If  n 
any  thing  to  what  has  been  so  fully  tin-l  ; 
CuninghamCi  in  all  of  whoso  viewa  and  ub^wr^  _l  __  _ 
concur. 

"It  appears  to  tne,  that  Loid  CunlnghMroe  his  sJierBfij 
clearly  tliat  the  case  of  Innes  it.  Mn^strvteft  of  EdinliOi^  (IB 
February  1T9S,  M.  13,189,)  con  have  no  weight  in  thedSGiMI 
of  this  question.  The  ground  on  which  the  aetion  w*a  litfa0 
Wits  difll-rent ;  and  it  may  further  be  obferred,  that  tb«qn«os 
how  iW  the  funds  of  the  city  were  liable,  does  not  appiif  *• 
have  been  st4ite<l,  and  is  not  alluded  to  in  the  itiptjrt.  HI* 
evideni^  that  when  Magistrates  are  to  blamct  they  may  «<!*** 
di^iniacd  to  urge  the  plea  that  the  fundi  of  the  dty  SJt  miMit 
for  the  consequences  of  their  misconducL 

"This  ia  stmngly  illustrated  by  the  caise  of  PillcnitttS ^ 
Alexander,  (15th  July  1774,  Hailcs  596,  M.  2527,)  wbcreillrf 
gmoti^  by  magistrates  to  defray  the  expenses  of  l«pMj*-i 
coedinp  against  them,  on  the  he^id  of  bribery  and  eafrB|MK 
was  found  not  binding  as  a  debt  on  the  bufgh.  Thsi  m^t^ 
cording  to  the  opimona  of  all  the  Judges  in  tliat  GiiQ  I^Jili 
when  Tovfn-Coimcils  act  duly  in  the  executinn  of  ih« i«"" 
their  oMoc,  their  acta  are  binding  on  the  burgh,  Iwit 
they  act  wrongfully,  the  funds  of  the  burgh  are  not  liilll  1| 
what  they  do  amiss/'  ' 

At  advising^ 

Lord  Me^wifn.^T^\c  present  action  is  foumli 
1 06 1 ,  and  BubsMjtjuent  statu tef^  authoriKtog  an  ; 
for  behoof  of  the  Ministers  of  Edinburgh  fnn 
tenants  and  occupiers  of  honsies  within  tlie  ttr 
trate^  and  Couneil,  who  are  bonud  to  the  ptri^ 
ni^tcrial  duty  iu  the  election  of  stent-mastf^rs  n%%\ 
coiliictiun  J  and  it  t«  staled  that  an  irr^^arity 
committed  in  this  duty,  commciicing  in  iSlS,  andiJ 
been  ejcprefised  as  to  tlie  legality  of  the  appointmeni 
waA  levied  during  the  period  from  Whitsunday  lb 
suiiday  1836,  and  the  pursuers  conclude  for  llie  ium  <rf 
4s.  ad.,  on  the  ground  that  these  arrears  have  an^^m  &tffl 
gularities  prod  need  by  the  culpable  neglect  >': 
Magii^trfltes  and  Council  to  perform  the  st: 
mittcd  to  them,  and  that  in  their  corporatt 
liable  for  the  conat^qdenees,  and  that  the  pn! 
to  attach  the  estate  and  eft^ts  of  the  eori>or.; 
tain  hmitaliOD,  for  these  arrears,    AceordinL:' 
brought  ag&msi  the  MagistrateiS  who  arc  alii  . 
mitted  the  irregularity,  but  against  the 
their  corporate  CApacity.    The  Loni  Ot'  ; 
this  action  against  tlic  corporation.     I  cuiu  ur 
al though  I  may  not  incline  to  adopt  all  tht 
the  interlocutor  proceed*. 

1  hold  it  to  be  a  clear  prv^position  in  law,  tl: 
Hatutc  or  amtract,  Uie  Magistrates  rf  a  hni . 
nistnitora  of  the  common  gooil,  '*  •-• 
nance  of  policic"  within  th^^  burgh. 

of  the  ministers  in  a  hg^k^e&l^^^^^*^*^'*^*!:  '"V 
tion;  and  I  know  of  uochtnge  wtikli  bti  Iwv  |h^* 
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mAtter  since  thai  period  by  anj  atatatoiy  regoUtion.    The 
clergy  were  always  maintained  out  of  church  property,  inclad- 
ing  teinds  of  lands  belonging  to  the  proprietors  when  not  the 
property  of  the  chordi.    Th^  were  the  fruits  of  the  piety  or 
8tiper8titi(m  of  the  people,  and,  in  this  country,  afforded  a  most 
ample  fhnd  for  sudi  purposes.    The  church  of  Edinburgh,  then 
a  shigle  parish,  belonged,  before  the  Reformation,  to  the  Abbacy 
of  S(»De,  and  was  seired  by  a  ricar  appointed  and  paid  by  them. 
After  the  Reformation,  some  church  property  was  given  to  the 
burgh  for  the  support  of  the  rrfomled  clergy  in  conjunction 
with  other  purposes.    It  appears  that,  prior  to  1633,  there  were 
six  ministers  for  the  fbur  parishes  c^  which  Edinburgh  then 
consisted,  and  that,  as  the  church  fiinds  had  been  dilapidated  and 
dissipated  at  the  era  of  the  B^ormation — ^part  of  which  had  been 
giren  to  the  Magistrates  for  support  (tf  the  Tarious  institutions 
in  this  city,  and  which  might  have  been  available  for  the  reformed 
ministers — ^the  common  good  had  been  in  part  applied,  or  rather, 
I  should  say,  in  a  legal  sense,  misapplied,  by  being  withdrawn 
from  its  appropriate  object,  the  **  miuntenance  of  polide"  for  the 
support  of  the  Ministers.    Accordingly,  in  1 633,  the  Provost  and 
Bailies  gave  into  parliament  an  act  which  they  craved  to  be 
passed  as  to  the  Ministers'  stipends,  and  parliament  remits  it  to 
the  privy  council  to  oonsider  with  parliamentary  powers.    It 
bears  distinctly,  that  **  the  common  good  of  the  town  which  has 
been  given  to  them  for  the  maintenance  of  policie,  has  been  that 
way  employed  through  the  Inlaick  of  other  sufficient  means  for 
entertaining  the  roinistrie  of  the  said  burgh;  for  remeid  whereof, 
and  to  the  end  that  these  who  serve  at  the  altar  may  be  enter- 
tained afT  the  altar,  and  the  said  common  good  may  be  righi^y  op' 
pHed  to  the  u»e  whereunto  the  same  has  been  appointed.**    They  re- 
quire that  1200  merks  be  levied  from  the  innabitants  according 
to  the  valuation  of  four  chosen  men  in  each  parish  for  the  sus- 
tentation  of  the  ministrie.    Now,  this  is  the  origin  of  the  an- 
nuity-tax.   It  was  enacted  in  the  above  terms.    The  privy 
eoundl,  in  enacting  it,  do  not  say  it  was  a  legal  burden  of  whioi 
the^  were  relieving  the  common  good.    On  the  contrary,  it  is 
plainly  implied  that  it  was  a  misappropriation  of  it  wliich  they 
wero  remedying ;  so  that,  while  they  gave  the  Magistrates  the 
right  to  levy,  and  imposed  this  duty  upon  them,  I  do  not  think 
it  can  be  property  viewed  as  constituting  them  onerous  trustees 
for  the  Ministers.    They  got  a  benefit,  no  doubt,  in  being  re- 
lieved of  thia  burden ;  but  it  is  a  very  differont  case  from  what 
it  would  have  been  if  they  had  been  liable  originally  in  the  bur- 
len,  and  had  obtained  the  relief^  by  this  frmd,  frt>m  whidh  the 
[ynrden  vhicti  still  attached  to  them  was  to  be  discharged.    Nor 
»n  I  hold  th.at  this  relief  involves  at  all  the  responsibility  of  an 
>neTouB  trust  in  favour  of  the  corporation  as  administrators  of 
the  comnion  good.    It  only  recalled  the  prior  misappropriation 
yf  the  corporate  ftinds,  and  left  them  at  the  disposal  of  the 
Vlagistrates  for  their  original  and  proper  purpose,  roplacing 
hem  in  tlie  situation  in  which  they  should  always  have  been, 
»at  conferring  no  new  benefit  upon  them,  to  which  they  were 
lot  by  law,  and  the  rights  of  their  office,  entitled. 

The  flobsequent  statutes  seem  to  make  no  difieronce  on  the 
haracter  of  this  fund  or  the  duties  of  its  managers.  The  Coun- 
il  of  the  city,  on  20th  October  1648,  resolved  to  have  twelve 
liniBters  in  the  city,  and,  on  application  to  the  committee  of 
states,  on  19  th  December,  they  authorized  an  imposition  of  19,000 
lerks  yearly  upon  the  house-maills  for  a  provision  to  six  of  the 
welve  ministers  at  the  five  merks  per  hundred,  to  be  collected  by 
le  deacons  of  the  kirk,  to  be  defivered  to  the  treasuror  of  the 
irk,  "  and  is  not  to  come  into  the  hands  of  the  Town-CounciL" 
oxMT  stent-masters  in  each  parish,  chosen  and  sworn  by  the 
own-Conncil,  and  one  by  the  Ck>llege  of  Justice,  are  to  value 
le  houses  for  the  tax.  The  amount  of  collection  having  fidlen 
tort  of  19,000  merks,  the  annuity  is  raised  to  six  per  cent,  by 
atnte  1649,  to  be  collected  by  the  deacons  of  the  kirks ;  and  the 
;t  condtfedes  with  requiring  the  Magistrates  to  tee  this  whole 
\t  and  ordinance  obeyed  and  performed. 
Only  ten  ministers,  it  appears,  were  appomted,  who^  with  the 
rofessor  of  Hieology  in  the  College,  discharged  the  ministerial 
ities  in  the  city. 

The  act  1649  having  been  rescinded  at  the  Hestoration,  the 
t  1661  was  passed  to  supply  its  place.  It  affijrds,  I  think,  no 
oond  for  representing  the  character  of  the  annuity  diflSsrently 
mi  what  we  have  seen  the  previous  enactments  did.  It  does 
t  hear  that  there  was  any  duty  in  the  Magistrates  to  pay  the 
pends  ant  of  the  common  good,  and  that  tiie  annuity  was  to 
ieve  them  of  this  legal  bux^n.  On  the  contrary,  it  bears,  that 
i  tei»^  rents  and  otiiers,  b^onging  to  the  dty,  for  the  use  and 


maintenance  of  the  ministers,  are  not  sufScient  for  this  pur- 
pose ;  and  the  common  good  and  patrimony  thereof  is  exhausted 
and  overburdened,  not,  it  will  be  observed,  with  paying  stipends, 
but  with  "  vast  charges  for  building  of  churches  and  public 
worics,"  so  that  the  inhabitants  have,  for  divers  years  bac^  been 
in  use  to  pay  for  the  stipend  of  six  of  the  ministers  by  an  annuity 
of  six  per  cent,  therefore  the  parliament  statutes  and  ordains, 
that  the  stipends  of  six  of  the  ministers  shall  be  paid  by  this 
annuity.  I  think  it  is  of  little  consequence  that  the  phraseology 
of  this  act  sometimes  speaks  of  the  Magistrates  and  Council, 
and  sometimes  of  the  Town-  Council.  I  hold  these  to  be  synony- 
mous. It  is  diflSsrent,  I  think,  when,  at  the  close  of  the  act,  it 
is  said,  as  in  tlie  preceding  one,  that  "  the  Magistrates  of  the 
said  burgh  are  to  see  this  whole  act  and  ordinance  obeyed  and 
put  to  due  execution."  This  applies  to  them  in  their  judicial 
character;  and  letters  of  homing,  and  all  other executorials,  aro 
to  pass  upon  the  act.  But  I  think  it  of  importance  to  remark, 
that  though  the  stent-masters  are  to  be  cliosen  and  sworn  by 
the  Town-Council,  the  collection  is  to  be  made  by  the  deacons 
of  the  kirks,  or  by  a  collector  appointed  by  the  Magistrates  and 
Council  in  their  option.  I  do  not  see  that  the  more  recent  sta« 
tutes  make  any  difference  on  this  matter.  There  is  a  change, 
but  not  afl^ting  the  point  at  issue.  With  the  extension  of  the 
royalty  and  the  increase  of  churclies,  the  Provost,  Magistrates 
and  Council  (49  Geo.  ill.  c.  21.  §  17,)  are  to  levy  the  annuity  as 
they  have  hitherto  done,  for  the  stipends  of  all  the  Ministers  of 
the  city  and  royalty,  and  not  as  in  the  old  statutes  it  was  pro- 
vided for  six  of  them  merely.  And  the  decree  of  the  Court 
1813,  and  contract  following  upon  it^  merely  found  that  the  Mi- 
nisters have  the  sole  interest  in  and  exclusive  right  to  the  an- 
nul^, and  that  the  Magistrates  and  their  successors,  in  all  time 
oonung,  must  hold  count  and  reckoning  with  them  for  its  pro- 
duce; impljdng  nothing  more,  as  I  understand  it,  than  that  the 
whole  produce  of  the  annuity,  whatever  is  levied,  is  to  go  to  the 
Ministers  for  their  stipend,  and  no  part  of  it  any  longer  to  be 
applied  to  burgal  purposes. 

In  the  course  of  this  analysis  of  the  statutes  under  which  the 
right  of  the  Ministers  to  the  produce  of  this  annuity  is  consti- 
tuted, I  think  I  have  explained  sufficiently  the  grounds  on  which  I 
am  unable  to  see  how  the  common  good — the  corporation  funds — 
can  be  held  to  have  been  relieved  fix>m  any  legal  burden  attacliing 
to  them,  so  as  to  make  the  Magistrates  and  Council,  when  admi- 
nistering the  annuity-funds,  to  act  as  the  corporation  for  the 
b^ieflt  of  their  common  good,  and  so  that  if^  through  any  acci- 
dent, the  annuity  should  not  be  recovered,  it  would  stiU  be  a 
deficiency  fh>m  the  common  good,  which  the  common  good  is 
bound  to  suimly.  The  claim  is  not,  however,  put  simply  upon 
the  ground  of  a  prior  legitimate  burden,  of  which  this  was  to 
relieve  the  corporation  fUnds,  so  that  the  payment  docs  not  de- 
pend on  the  corporation  getting  the  benefit  of  the  relief,  or  that 
the  party  for  whose  behoof  the  burden  has  been  imposed  will 
have  less  claim  against  the  corporation  because  the  relieving 
Amd  is  unavaihible  for  its  purpose ;  but  it  is  also  rested  on  the 
culpable  neglect  or  omission  of  the  Magistrates  to  perform  a 
statutory  duty.  This  approaches  to  the  argument  raised  on 
the  ground  that  Magistrates,  having  a  public  duty  imposed 
by  parliament  upon  them,  for  a  great  public  good  to  the  com- 
munity, must  be  responsiUe  as  a  corporation,  and  not  as  in- 
dividuals, and  must  pay  any  loss  which  may  arise  fh)m  ne- 
glect or  irregularitv  in  the  execution  of  their  duty  out  of  the 
corporate  fimds,  the  common  good  of  ^e  city,  appropriated 
for  the  nudntenance  of  policie.  This  was  Uid  down  very  broadly ; 
but  I  heard  no  authority  for  this  important  maxun  of  law,  and 
really  do  not  know  of  any.  I  doubt  extremely  if  the  magistrates 
of  a  burgh  could  undertake  any  trust  so  as  to  make  their  cor- 
porate ^ds,  the  common  good,  responsible  for  their  malver- 
sation or  mistake,  or  neglect  in  the  execution  of  it.  The  cor- 
poration fhnds  are  not  their  iHx>perty,  to  be  disposed  of  by  them 
even  for  public  purposes,  in  the  way  they  think  best  for  the 
community.  They  are  merely  trustees,  and  boimd  to  apply 
these  fhnds  for  the  specific  purposes  for  which  they  are  consti* 
tuted  its  administrators.  In  fKct,  I  thmk  it  would  be  illegal  in 
them  to  endeavour  to  bind  the  city  funds  to  be  responsible  for 
their  management  of  any  trust,  so  as  to  make  these  a  fluid  of 
rc^f;  or  guarantee,  for  their  mismanagement  of  any  duty  not 
property  magisterial  they  may  choose  to  undertake,  even  with  a 
view  to  the  good  of  the  community ;  and  if  it  would  be  illegal 
in  th^n  to  do  so,  therefore,  no  sudi  bunlen  could  attacli  to  them 
by  simply  undertaking  the  duty.  Parliament  might  no  doubt 
impose  the  duty  upon  the  Magistrates  and  Town-Council  in 
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their  corporate  capacity,  but  it  would  be  necessary,  I  think,  ex- 
pressly to  declare  that  it  was  so,  and  farther  to  provide  that  a 
party  suffering  loss  from  any  wrong  done  in  the  course  of  their 
administration  should  have  a  right  to  be  indemnified  from  the 
frmds  of  the  burgh.  We  know  that  they  are  joint  fiBoffees  in 
trust  of  Hcriot*s  Hospital.  Is  it  maintainable  that  the  corpora- 
tion funds  of  the  city  would  be  liable  for  any  mal-administration 
by  them  ?  I  cannot  conceive  it.  They  have  also  f^ds  set  apart 
for  the  support  of  the  University,  secured  to  them  by  1621,  c 
79.  If  these  were  misapplied  by  the  Town-Ck>uncil,  or  lost  by 
their  culpable  negligence,  would  the  Professors  have  any  claim 
on  the  common  good  for  the  maintenance  of  polide  within  the 
cit^  ?  I  really  think  not.  Yet  all  these  are  for  a  great  public 
object,  the  education  of  boys  under  the  first  institution,  and  of 
young  men  under  the  other,  and  still  more  public  and  impor- 
tant, institution ;  inasmuch  as,  while  the  other  is  local  and  burgal 
merely,  this  may  be  reckoned  national.  No  doubt,  these  are 
voluntary  trusts  accepted  by  the  Magistrates  for  the  good  of 
the  community,  and  although  the  appointment  to  see  the  act  for 
the  annuity  carried  into  effect  is  the  enactment  of  the  legis- 
lature, it  is  so  far  a  voluntary  duty  undertaken  that  the  act  is 
passed  on  the  application  of  the  Town-Council ;  and  it  required 
an  act  of  parliament  to  authorize  this  tax  to  be  levied,  and  I 
think  neither  the  Magistrates  would  have  applied  for,  nor  would 
the  parliament  have  yielded  to,  the  application,  if  it  was  not  to 
have  relieved  the  corporation  fiinds  from  an  illegal  burden,  that 
is,  a  burden  sanctioned  by  no  law  whatever,  instead  of  making 
them  exposed  to  such  a  burden  as  it  is  now  sought  to  subject 
them  to.  I  think  it  unnecessary  to  notice  the  grant  of  patron- 
age of  the  churches  secured  to  the  corporation  by  charter  1636. 
This  was  not  granted  as  a  comjiensation  for  the  burden  of  levying 
the  annuity  first  authorized  in  1648,  nor  was  of  that  nature, 
adding  to  the  emolument  ot  the  corporation,  which  could  im- 
pose a  burden  on  the  fUnds  of  the  corporation.  Neither  can  I 
consider  that  the  advantage  to  the  community  of  liaving  the 
services  of  an  additional  number  of  clergymen,  though  no  doubt 
a  great  blessing  to  the  inhabitants,  was  such  an  advantage  to 
the  corporation  as  distinguished  fh>m  the  inhabitants,  as  to  im- 
pose the  burden  on  the  corporation  frmds  of  any  neglect,  or  mis- 
take, or  mismanagement  by  the  Town-Council  in  the  steps  taken 
for  collecting  the  special  fund  for  their  payment.  The  advantage 
was  to  the  inhabitants,  and  was  paid  for  by  the  annuity  impost 
upon  them.  I  think  it  must  be  a  pecuniary  addition  to  the 
corporation  ^nds  for  burgal  purposes  alone  which  could  give  a 
claim  to  any  beneficiary  against  the  coriwration  and  its  funds 
for  loss  arising  through  failure  or  inability  to  levy  it.  No  doubt, 
if  it  could  be  shewn  that  the  annuity  had  been  misapplied  by 
paying  off  proper  city  claims  against  the  community,  and  thus 
relieving  the  common  good,  I  have  no  doubt  there  would  be  a 
good  action  against  the  Magistrates  or  their  successors  in  office 
to  make  the  city  funds  give  back  what  had  improperly  been 
placed  to  their  account.  But  this  is  on  a  principle  totally  dis- 
tinct fW)m  any  thing  M-hich  occurs  in  the  present  case.  More- 
over, the  common  good  will  be  liable  if  there  has  been  any  loss 
firom  a  niggardly  application  of  these  funds  to  their  peculiiu'  and 
appropriate  purpose.  Thus,  if  a  jail  is  insecure,  and  a  debtor 
escape  from  neglect  of  the  duty  of  Magistrates  to  have  a  suffi- 
cient jail,  the  Magistrates  and  the  corporate  fhnds  will  be  re- 
sponsible  fbr  the  debt.  And  Kilkerran  lavs  it  down  that  this  is 
the  only  case  in  which  a  communitv  is  liable  for  the  delict  of 
its  Magistrates ;  and,  accordingly,  it  was  found  in  that  case, 
Campbell  v.  Magistrates  of  Banff;  28th  February  1744,  that 
they  were  not  liable  for  the  transgression  of  their  duty  bv  omis- 
sion or  commission,  even  as  Magistrates,  for  it  was  clearly  their 
duty  to  repress  a  mob  if  they  were  able  to  do  so,  while  in  the 
present  case  the  duty  said  to  be  neglected  was  no  part  of  their 
proper  magisterial  functions,  llie  reason  of  the  exception  as 
to  Uability  for  their  jail  and  jailer  is,  that  it  is  part  of  the  duty 
for  which  they  obtain  tlieir  burgal  privileges,  and  under  their 
rights  of  watching  and  warding,  to  have  a  secure  jail,  confirmed 
by  act  1597,  c  44,  insomuch  that,  in  the  case  of  Auchtermuchty, 
22d  May  1827,  the  creditors  of  the  incorporation  could  not  attach 
it  as  available  property  for  their  debts.  Since  tlie  time  of  Kilker- 
ran, one  other  case  has  been  added  of  liability  of  corporation  ftmds 
ibr  the  neglect  of  Magistrates ;  Innes,  1793.  But  this,  too,  fklls 
under  the  same  rule,  as  the  Magistrates  are  bound,  out  of  the  com- 
mon good,  to  keep  the  streets  of  a  burgh  safe  for  the  use  of  tiie  com- 
munity, and  it  was  thought  a  necessary  consequence  of  this  that 
the  corporation  fVmds  should  be  made  responsible  from  a  neglect 
to  make  the  requisite  expenditure  out  of  them  for  this  X)urpose. 


It  must  never  be  foigotten  that  the  cocBinon  good  of  the  e»- 
poration  of  a  burgh  is  applicable  onl^  for  the  benefit  of  & 
community,  for  "  the  maintenance  of  pobde^**  aa  it  Is  expccsd  it 
the  act  of  the  privy  coundL  The  Magistrates  sod  Councilm 
not  owners  of  these  funds  of  the  corporation.  Althoogfa  tk^ 
have  the  administration  of  Uiese  fbnda,  this  is  a  trust  only  fcr  be> 
hoof  of  the  corporation  itself^  and,  moreover,  they  are  spediSf 
appropriated  to  particular  public  objects  for  the  good  of  \k 
community  of  the  bm^h,  and  must  be  iqyplied  to  these  pB^ 
poses  only.  The  Magutrates  must  not  miaoffpLy  them  toaoy 
other,  and,  least  of  all,  can  such  funds  be  made  re^MoaUe  is 
reporatiou  of  loss  or  damage  arising  from  the  Dfigligeooe  or 
delict  of  the  administrators  when  acting  in  a  dififerent  capao^, 
as  commissioners  for  managing  the  afiSdra  of  otl^r  putiei,  inl 
not  in  managing  the  proper  business  of  the  corporatias  h^ 
The  individuals  who  neglect  or  mismanage  the  trust  may  be  n- 
sponsible  for  their  conduct,  but  because  they  hi^pen  also  to  be 
administrators  of  another  public  trust,  and  of  appropriate  hak 
kept  totally  distinct  and  separate,  I  do  not  see  bow  these  foa^ 
and  the  successors  of  the  individual  wroog-doersy  can  be  oade 
responsible  for  the  annuity,  when,  in  the  words  of  the  case  cf 
Pearson  v,  the  Town  of  Montrose  ^  the  Magistxmtes  bad  not 
this  power  of  collection  by  their  office,  but  b^  the  rfwnmiwnB 
of  parliament  therefbr."  And  I  think  the  judgment  in  tiot 
case  is  the  pn^r  one  here.  The  Lords  **•  found  the  town  ud 
pesent  Magistrates  not  liable,  but  prejudice  to  the  pursuen  i» 
msbt  against  the  then  Magistrates,  their  heirs  and  soooessan." 
-  Lord  Moncreiff. — ^I  so  entirely  concur  in  the  opinions  of  tbe 
Lord  Justice-  General,  Lord  Fullerton,  and  Lord  Bobertsofi,iBi 
in  the  explanations  therein  given  of  the  details  of  the  case,  Hai 
I  shall  not  think  it  necessary  to  go  vexy  minntelj  into  thosede- 
tails.  But  as  I  ccmsider  the  case  as  one  of  very  great  in^or- 
tance,  in  so  ^  as  it  depends  on  statute  law,  and  the  law  of  eos- 
tract,  and  the  simple  justice  of  which  is  to  my  naind  perfeelltv 
self-evident,  I  still  thmk  it  my  duty  to  state,  as  ahottly  m  I 
can,  the  general  views  whidi  I  entertain  of  the  merits  of  iL 

The  question  of  justice  seems  to  stand  simply  thos :  The  Ma- 
gistrates and  Town-Council  of  Edinburgh,  expressly  in  the  c^ 
ractcr  of  the  corporate  bod^  representing  the  commuai^  of  tk 
burgh,  havmg  obtained,  by  certain  grants,  the  right  of  paUa- 
age  of  all  the  churches  in  Edinburgh,  and  having,  at  the  eaut 
time,  in  virtue  of  the  statute  1661,  and  the  recsognized  pnctia 
under  it,  the  sok  povner  and  the  exduswe  duty  of  regularly  bs- 
posiog  the  tax  called  the  annuity-tax  for  the  mainteuanceoftfai 
Ministers  who  might,  on  their  presentation,  be  inducted  into  tk 
ministxy,  did,  at  certain  times,  invite  and  induce  the  gentiesMi 
who  maintain  this  action,  all  of  whom  I  believe  preriouly  hesd 
other  benefices,  to  renounce  those  livings  and  become  minirt^n 
of  the  churches  in  the  city  which  they  liave  since  ooco^ed. 
They  did  this,  not  as  a  gratuitous  boon  to  these  parties,  but  a 
consideration  of  the  important  services  which  they  expectod  tbra 
to  render  to  the  several  oongr^^tions  who  might  be  assembkd 
in  those  churches,  and  for  the  general  benefit  €€  the  whole  cosi' 
munity ;  and  in  making  the  proposal,  they  necessarily  hdtd  oat  ts 
each  of  them  the  existence  of  the  act  of  parliament  1661,  and  t^ 
actual  operation  of  it  during  nearly  two  centuries,  and  aa  bor 
precisely  defined  and  sanctioned  by  a  solemn  judgment  of  thii 
Court  in  1813,  as  afibrding  to  them  the  certain  ground  fiv  o- 
pecting  and  relying  upon  a  respectable  inocnne  beimg  oc 
for  and  paid  to  them  by  the  Moffispraiea  and  Toum-CotmcSf 
other  parses.  The  pursuers,  after  having  in  this  &ith  re 
with  their  fiimilies  from  their  former  livings,  and  entovd  vt^ 
their  duties  as  Ministers  of  Edinburgh,  and  discharged  tfaesa  i^ 
years  for  the  ben^t  of  the  ccunmunity,  are  now  told  that,  te 
certain  years  during  which  their  services  have  becai  gives  sol 
received,  Uieir  stipends  cannot  be  paid  to  them.  And  fiv  wist 
reason  ?  Not  that  the  act  of  parliament  is  not  ^fectuai  fir  csis* 
ing  the  Amd  devoted  to  the  purpose ;  not  that  the  du^  or  ifet 
power  of  enforcing  the  statute — ^the  power  and  the  dn^  of  a- 
posing  the  assessment  and  collecting  the  money — belompsd  tt 
any  party  other  than  the  Magistrates  and  Town-Coonctt  «f  ite 
city ;  not  that  the  Ministers  themselves  had  any  power*  Ar  Um 
any  duty,  to  impose  or  to  levy  the  tax;  not  that    '  ' 

sters  had  done  any  thing  whereby  either  the  assessment  «r 
collection  might  be  impeded  or  prevented;  bat  omplty,  ban 
the  Magistrates  and  Toum- Council  themselves^  having  fim  i 
power  and  the  only  duty  in  the  matter,  have /oiU  At 
ercise  the  power  and  discharge  the  duty,  whov^  thsj 
quired  to  be  levied  by  the  statute  have  not  T 
cannot  now  be  realized,  for  the  particuhiryG 
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the  practical  question  is,  whether  this  loss  is  to  rest  with  the 
Magistrates  and  Town-Council,  by  whose  acts  and  neglects  alone 
it  fauttd  been  produced,  or  whether  the  Ministers,  who  hare  ac- 
tusJly  rendered  all  the  service  in  consideration  of  which  their 
stipends  were  stipulated  to  he  paid,  are  to  he  left  with  their  fa- 
milies without  Ike  means  of  living  provided  for  tJiem  during  those 
years? 

Whaterer  subtle  arguments  the  defenders  may  raise  for  avoid- 
ing the  responsibility  attaching  to  them  by  the  acts  and  neglects 
of  their  predecessors  in  office,  as  lepresenting  the  whple  com- 
munity of  the  burgh,  this  appears  to  me  to  be  the  plain  state  of 
the  question,  in  law  and  justice,  as  between  them  and  the  present 
puisners. 

And  really,  if  it  is  not  so,  and  if  there  is  any  solidity  in  the 
grounds  of  defence,  it  appears  to  me  that  the  act  1661  may  at 
any  time  be  practically  set  aside.  For,  on  the  one  hand,  the 
Ministers  themselyes  are  powerless.  It  is  settled  that  they  can 
neither  impose  tlie  assessment  nor  collect  the  money.  On  the 
other  hand,  according  to  the  doctrine  of  the  defenders,  the  cor- 
poration are  not  liable  to  th«  Ministers  whether  their  represen- 
tatives, the  Magistrates  and  Town-Ck>uncil,  assess  and  collect  or 
not  Then  the  Magistrates  and  Town-Council  of  one  year  are 
8&id  not  to  be  liable  for  the  acts  and  neglects  of  their  predeces- 
sors, and  even  the  individuals  who  do  the  wrong  are  said  not 
to  be  liable  unless  aUpa  lata  or  positive  mala  fides  can  be  proved 
against  them,  a  thing  scarcely  within  the  verge  of  possibility  in 
any  case.  Such  is  the  result  of  the  pleas  in  defence.  And  the 
end  of  it  is,  that  the  Ministers  must  lose  their  stipends,  not  by 
any  fault  of  their  own,  but  by  the  direct  acts  of  the  Magistrates 
and  Council,  by  whom,  acting  for  the  corporation,  they  were  ia- 
tited  to  enter  on  the  onerous  duties  of  their  places,  and  who 
alone  had  the  power  and  duty  of  realizing  the  ftmds  provide 
for  their  maintenance.  Thus,  the  operation  of  the  act  as  in  fa- 
vour of  the  Ministers,  or  rather  of  the  public  object  of  maintain- 
ing a  respectable  ministry  in  the  dty,  may  at  any  time  be  stopped 
by  a  latent  error  committed  by  the  Magistrates  and  Council  act- 
ing for  the  time,  without  the  possibility  of  remedy,  when,  as  in 
this  case,  such  error  is  at  last  detected  by  some  ingenious  mem- 
ber of  the  Council  itselfl 

On  the  merits  of  the  case  otherwise,  it  appears  to  me  to  be 
perfectly  clear,  as  matter  of  fact,  that  first  the  act  of  1649,  and 
afterwards  the  act  of  1661,  were  obtained  on  the  express  appli- 
cation of  Uie  Magistrates  and  Toum-Council  of  the  city  of  Edin- 
burgh, distinctly  acting  in  thev"  corporate  capacity^  and  for  the  bene- 
fit  of  the  community  of  the  burgh. 

The  statutes  fiirtner  prove  that,  before  either  of  these  acts 
were  passed,  the  Magistrates  and  Council,  as  the  corporation, 
had  maintained  a  certain  number  of  ministers,  partly  from  such 
ecclesiastical  funds  as  they  possessed  and  partly  from  the  com- 
mongood. 

I  do  not  inquire  whether  they  were  bound  to  do  so  or  not, 
though  much  might  be  said  for  the  affirmative  proposition,  as 
involved  in  their  essential  duties  in  regard  to  all  the  interests  of 
the  community.  It  is  enough  for  me  that  they  had  done  so  in 
factj  and  that  in  their  applications  to  parliament  they  acknow- 
ledged the  object  to  be  one  of  great  importance,  and  expected 
bet^t,  not  to  anv  ministers  or  dergy,  hut  distinctly  to  the  com- 
munity of  the  burgh.  They  stated,  indeed,  that  the  burden  op- 
pressed the  common  goooL  True.  But  it  was  treated  as  a  bur^ 
den  existing  and  unavUdaJUe  ;  and  to  relieve  tiiem,  the  corporation^ 
from  it,  they  asked  the  power  <tf  taxation. 

But  was  this  relief  of  the  common  good  the  real  object  at  bot- 
tom ?  I  think  not.  The  real  object  was  to  enable  the  corpora- 
tion applying  to  parliament  to  maintain,  fc^rthe  spiritual  good  of 
the  communittf^  a  respectable  body  of  the  reformed  clergy  in  the 
city,— an  object  which  continued  ever  after. 

To  accomplish  this  adequately,  great  powers  were  given  to  the 
Magistrates  and  Town-Council, — most  certainly  not  for  their  own 
benefit,  but  for  the  great  end  of  comfort  to  the  community.  It 
b  to  my  mind  altogeth^  inconsequential  whether  they  got  any 
thing  pecuniary  into  the  common  good  which  they  had  not  be- 
ine  or  not  In  my  view,  they  got  that  which  by  no  other  means 
iSttej  could  have  obtained  for  the  common  good,  if  by  that  be  un- 
4er8tood  not  a  mon^  box,  or  fund  for  general  expenditure,  but  the 
weans  of  adequately  supplying  the  spiritual  wants  of  the  people. 
'Sbey  got  a  dear  power  o£  raisings  in  all  time  coming,  a  fund  for 
mintaining  an  ecclesiastical  establishment  in  Edinburgh  such 
y  the  Mo^e  at  that  time  desired,  and  for  attaining  which  they 
vwe  wiUiiig  to  sanction  the  petition  of  the  Magistrates  as  made 
f»  ihokf  and  to  acquiesce  in  the  statute  as  a  great  boon. 


This  is  the  real  onerous  cause  of  the  statute.  Is  it  grcttuitous 
inrespect  of  thecoiMWiiiniVy?  The  people  of  Edinburgh  got  tiiat 
benefit  at  the  time,  apd  they  have  had  it  ever  since.  It  was  ob- 
tained on  the  express  application  of  the  Magistrates  and  Coun- 
cil, acting  as  the  corporation,  for  tiie  whole  burgesses  and  in- 
habitants, and  apparently  with  their  unanimous  concurrence. 

The  power  of  assessment  is  an  extraordinary  power.  It  was 
granted  here  as  a  great  benefit  to  the  town  of  Edinburgh,  as  an 
arrangement  for  accomplishing  an  object  of  vital  importance  to 
the  community,  and  at  the  same  time  relieving  the  common  good 
fh)m  a  burden  hitfierto  affik:ting  it,  because  no  consideration 
could  allow  them  to  neglect  it  altogether. 

This  is  sometimes  spoken  of,  as  if  the  statute  had  been  a  grant 
in  favour  of  some  clergy  or  establishment  of  ministers.  It  was 
not  at  all  so.  It  was  a  grant  to  the  corporation,  for  enabling  them 
to  maintain  a  sufficient  number  of  ministers.  No  presbytery — 
no  General  Assembly — no  bishop— no  mmisters — ^interfered  in 
the  matter.  It  was  altogether  the  doing  of  the  Magistrates  and 
Town-Council;  and  though  in  their  petition  they  mentioned 
the  existing  ministers  among  other  classes  of  the  community,  the 
benefit  was  ai>ked  for  the  community  at  large,  not  in  respect  of 
the  common  good  simply,  hut  for  enabling  the  Magistrates  to 
maintain  a  sufficient  establishment  of  the  most  able  and  learned 
of  the  clergy  to  be  found  in  the  kingdom,  insomuch  that  tiie  ex- 
isting number  of  six  ministers  haying  been  found  inadequate,  the 
Ol^ect  was  to  obtain  the  means  of  maintainmg  six  more,  for  whom, 
as  not  previously  existing,  no  application  could  possibly  be 
qnade. 

In  order  to  encourage  this  arrangement,  and  the  grant  as  made 
tP  the  corporation,  and  according  to  the  strictest  principle,  the 
Magistrates  apd  CouncU,  as  the  corporation,  got  the  patronage 
of  all  Uie  churches. 

This  is  treated  too  lightly.  I  regard  it  as  of  deep  impor- 
tance. They  got  this  patronage,  first  by  the  articles  of  agree- 
ment between  them  and  the  crown,  and  it  was  afterwards  con- 
firmied  by  the  same  statutes  which,  as  I  read  them,  confer  on 
them  as  a  corporation  the  benefit  of  means  for  supporting  the 
ministers  to  be  inducted  under  it  by  the  power  of  imposmg  a 
public  tax.  They  got  tiiese  patronages  decidedly  as  the  corpora- 
tion, and  they  are  held  by  np  other  titie.  And  the  practical 
effect  is,  that  upon  every  vacancy,  this  corporation,  having  the 
power  ik  appointment,  and  also  the  sole  power  of  levying  the 
tax,  invite  ministers  ieom  a  distance  to  become  ministers  of  the 
city,  on  the  faith  and  solenm  pledge,  given  in  behalf  of  the  whole 
community,  that,  when  the  services  are  rendered,  the  statute 
shall  be  duly  executed  by  the  Magistrates  and  Council,  who  alone 
have  the  power  of  putting  it  in  execution. 

The  statute  1661  appears  to  me  to  be  very  clear  in  its  terms ; 
and  I  see  no  occasion  for  going  farther  back,  though  that  act 
itself  shews  that  the  tax  liad  been  previously  established  in  use. 
All  that  is  said  about  the  possibility  of  the  College  of  Justice 
taking  a  share  in  the  management,  or  of  the  deacons  of  the  kirk 
being  appointed  to  collect,  appears  to  me  to  be  of  no  manner  of 
consequence.  Practically,  the  whole  power  was  assumed  by  the 
Magistrates  and  Council,  in  perfect  consistency  with  the  terms 
of  the  statute.  They  got  the  whole  power,  and,  flrom  1661,  they 
have  used  it  ever  since.  They  have  named  the  stent-masters ; 
they  have  named  the  collector;  and  so  very  clearly  did  the^ 
assume,  as  the  corporation,  both  the  power  and  tiie  responsi- 
bility, that,  for  a  long  course  of  years,  tiiey  gathered  all  the  an- 
nuity-tax as  their  own,  mixing  it  with  their  ordinary  funds,  and  ul- 
timately maintained  that  they  were  only  liable  for  competent 
stipends  out  of  it  to  the  Ministers. 

This  course  of  practice  went  on  firom  1661  till  1811,  a  hundred 
o^  fifty  years,  during  all  which  time  the  idea  of  non-Uability  by 
the  corooration  never  was  imagined.  On  the  contrary,  the  tax 
was  levied  as  a  common  tax  belonging  to  the  corporation,  and 
all  was  put  into  the  common  ftmd,  sulject  to  the  claims  c^  the 
Ministers  for  adequate  stipends. 

Now,  though  this  turned  out  to  be  wrong  practice,  and  it  was 
found  tiiat  the  Ministers  had  a  claim  against  the  corporation  for 
the  whole  free  produce  of  tiie  tax,  this  cannot,  in  my  apprehen- 
sion, make  any  difierenoe  as  to  tiio  effect  of  the  acknowledg- 
ment of  the  principle  in  the  present  argument  There  never 
was  a  doubt  entertained  as  to  the  responsibility  of  the  corpora- 
tion both  for  the  due  imposition  of  the  assessment  and  the  due 
collection  of  the  money.  No  doubt  was  entertained  on  that  sub- 
ject in  1813,  and  it  is  distinctiy  so  exphiined  in  the  contract 
which  was  then  entered  into  between  the  Magistrates  and  Coun- 
cil and  the  existing  Ministers.    For  if  it  had  been  held  other:^ 


wke*  the  maoagvjoient  would  hflTe  btjcn  put  into  the  haodii  of 
the  Ministers  themadviifl.  But  thisi  was  iraposaible  under  tho 
atfi-tutc,  and  would  have  been  a  very  miachiiivoua  arraiigemeiit 
if  it  had  bes?n  possible  or  necessary. 

But,  in  fact,  tUu  whole  matter  of  MSCiameut  and  coUectmn  fe- 
tnjiined  exactly  aa  it  bad  been  before.  The  statutes  were  paaaed  for 
the  benefit  of  the  community  ps^rmaneutly  in  their  most  precioiii 
interests,  Atitl  who  ahouW  take  c:ire  of  those  intuteats  but  the 
Mjifjnstrates  and  Council^  on  whom  the  whole  doty  i a  expressly 
liiid  ?  I  appr*ibend  that  they  must  be  consider ed  lia  thoroughly 
and  entirely  representing  the  community  in  tliis  matter,  and 
thereby  biuding  all  the  tanglhle  funds  which  they  may  possess 
for  miiiag  good  tlie  stipcndi*  payable  by  the  annuity- tax. 

For,  in  truth,  the  view  I  take  of  the  legal  question  is  somewhat 
diSerent  from  tluit  which  bnji  been  argued,  My  opinion  is,  that 
these  defenders  having,  not  as  individual  Magi  at  rates  and  Coun- 
ciUora  for  tlie  time,  but  ^lely  as  the  rvpreientatwes  of  the  cur* 
poratum  of  tht  city  permanently  the  sole  ixiwer  and  tin-  sole  duty 
of  assessing  and  levying  this  tax,  granted  by  parliament  as  a 
boon  to  the  city,  must,  in  any  <iuestioD  with  the  Ministers 
brought  into  it  on  the  faith  of  those  powers  and  that  duty,  h^ 
tonsiiPj-td  as  hiiving  tit  aft  Cttsa  a^fualiif  kvied  the  duties  which 
they  had  the  power  and  means  of  levying,  and  that  it  is  alto- 
gether an  irrelevant  answer  to  the  Miuisiera  demanding  their 
fltipends  from  those  in  whose  hands  the  funds  appropriated  to 
the  purpose  by  act  of  parliament  ought  to  he,  to  say,  that  the  of- 
jfocTJfj/Mft  ror/jomf^fm  have  neglected  tbi*ir  daty,  that  is^  that 
the  torp^yrattfifi  iudf\im  failed  to  disebarge  its  duty,  not  to  tlie 
clergy  merely^  whose  services  have  be^o  giiren  and  taken^  but 
to  the  whok*  eomm unity,  for  whose  benefit  the  power  was  con- 
ferred, ftod  the  obligation  duly  to  exercise  it  was  undertakt*n. 

Taking  this  broa^l  view  of  the  case,  I  regard  the  allusions  to 
such  caises  as  that  of  Innes,  or  the  escapes  of  prisoners,  on  tho 
one  haod^  or  the  case  of  tlie  road  trustees,  or  any  aiinthir  case, 
on  the  other,  as  of  very  little  imiMrtance*  The  first  claaa  of 
caies  apply  (t  fortiori  when  rightly  cxphiined.  But  the  pursuers 
atand  upon  statutef^  deerecs  of  Court,  ajid  an  Ini plied  contract. 
trilBJ  are  nftt  eiigaijt.'tj  in  a  penal  Muit  in  any  sense.  It  is  just  a 
proccis  of  accouniini!,  in  wluch  the  pursnerfl  say  that  the  dcfon- 
dert,  aa  representing  the  corporation^  eit/ttr  have  cwr  tm^ht  *o  have 
in  their  pofisession  innda  appropriaUd  l/]^  stntu^  to  theiriise. 

The  case  of  the  road  trustees  appears  to  be  so  totally  difEir- 
eat  in  principle  that  it  is  unnecessary  to  advert  to  it  more  par^ 
llcularly. 

If  there  could  be  any  question  of  personal  liahiHty  in  vol  Ted  in 
this  matter,  in  my  view  of  the  eaiWJ^  it  could  only  l>e  between  the 
community  and  their  representatives^  the  acting  Magistral<»s 
and  Council  at  the  time  when  the  error  was  committed.  I  do 
not  say  either  that  such  a  claim  of  relief  would  tie  compe- 
tent or  that  it  would  not  I  only  think  it  clear  that  the  Mini- 
sters, who  are  in  no  way  answcrabJe  for  such  actB  and  neglects  of 
the  corporate  body,  ought  not  to  be  thrown  on  nny  such  pnal 
and  impracHcnhle  action* 

The  wonia  about  hss  ami  dama^inihia  summons  relate,  I  con- 
mve,  to  the  fiict  of  the  money  beitig  withheld,  and  the  c:j^am 
made  for  not  paying  it.  But  that  e:icuse  is  not  the  cattte  cf  uc- 
tiarif  which  consiijts  simply  in  tlie  refusal  to  pay  to  the  Ministers 
the  stipends  legally  dii*?  to  them  from  fUnds  which  the  defenders 
have  or  otif^hl  lo  have  in  their  hands. 

Finally,'  it  is  not  said  that  the  defenders  liave  not  disposable 
i^inda  ;  and  it  is  very  clear  that  they  have  such  funds. 

Some  illustration  might  perhaps  be  obtained  from  the  ca*e  oC 
as.%€j!gmmU  for  tM  poor  whieh^  by  the  statutes,  are  to  be  imposed 
and  levied  ii-'itJiin  bargh  by  the  Mofjhfmt^^.  Proclamation,  2^th 
August  1693,  states, — "And  we,  with  advice  foresaid,  require 
and  command  the.  magistrates  of  our  burghs  raffnl  to  m^iQt  and  stent 
lAtvftjte/ivn,  conform  to  aueh  or^cr  atid  ens  torn,  used  and  wonted, 
in  laying  on  atent*,  annmtieSf  or  other  pubHc  bunlens,  in  the  re- 
spective burghs,  as  may  tie  most  efl!ectual  to  reach  all  the  in- 
hahitanta.**  It  will  hardly  be  said  that,  in  respect  of  that  duty, 
they  are  under  no  responsibill^,  a*  the  eorsiftrfitian^  reprcRenting 
the  community,  or  that  the  po^r  within  the  burgh  would  have 
no  claini  against  them  as  such,  if  they  chose  not  to  h^  on  the  v^tent 
or  nitt  tu  levi/  thr  money. 

Butj  in  truthj  the  ensc  of  the  annuity- tax  appears  to  me  to  be 
the  clearest  case  of  all  against  the  attempt  to  deny  such  respoo* 
sibiUty. 

Lord  CoMmn. — I  am  of  opinion  that  the  interlocutor  under 
review,  in  so  far  tks  it  assoilzies,  ooght  to  be  adhered  to, 

I.  In  so  fhr  as  tho  matter  depends  on  the  general  principles 


of  buT^h  law,  apart  ^m  any  statutes,  judgmeatit  or  contticfa, 
applicable  to  this  particular  question,  I  do  not  midentiiid  il« 
even  the  pursuers  pretend  to  liavc^  a  maintaiiuibit  Qm^  S6- 
thing  is  tie tter  established  than  tliat  the  magiitTattsofiiefi 
burgh  are  not  the  burgh  ;  that  they  do  not,  in  all  matttffK,  wm 
represent  it ;  aiid  tliat,  where  they  do  represent  it, ^tmhm 
no  absolute  power  of  Innding  it.  Tlie  MagistnUes  wnAJm^ 
Councillors  ar^  the  principal  offleers  by  whom  tfai  bmev  flf 
the  burgii  ia  fierfonued  ;  hut  the  burgh  and  its  iiffieen  m  liit 
identical.  Nothing  can  shew  this  more  plainly  thai)  the  ha, 
tlmt  the  hnrgh^  with  all  its  corporate  funds  and  pririkfeii,  mtj 
exist,  although  its  Town-Cooncil  be  eKiinguishod,  AMoftft 
renew  the  magistracy  does  not  dissolve  the  burgh  ^  aiid1ki«gl 
the  Magistrates  may  have  gr«at  power  over  the  bofgh  pft^^ 
still  they  are  chiedy  custodiers  for  the  corporation.  Thtj  i^a* 
not  divert  it  from  its  proper  ends,  and  least  of  all  eAaih«f  dit 
so  bv  making  it  stand  bt^tween  them  and  their  own  offldalemn 
or  deUnquencves.  No  burgh  could  long  survive  in  h  iiate  itf  li^ 
rency  if  they  could. 

And  this  protection  is  only  the  more  oecea^arj  that  wiitf* 
trates,  from  tlieir  position^  are  often  very  lift tttrilly  cbosBW 
perform  many  dutie*,  and  in  partlcuLar  to  administer  mm^ 
trusts,  which  are  assigned  to  thorn  because  tliey  hold  tint  eflte 
But  this  multiplication  of  the  trusts  which  thc^y  may  feajfttli 
administer  crtiates  in  ta.w  no  confusion  or  amalgainaliiot  4 
trusts.  Tbero  are  probably  no  magistrates  or  town-coaiidtoili 
have  not,  oa  aueh,  various  duties  to  perfonii  of  tlieiiitBRiC> 
trusts,  whicli,  even  when  laid  uf»on  them  by  public  ititatie.  at 
for  behoof  of  the  burgh,  are  quite  distinet  Cfom  thdr  peci^ 
municipal  duties  as  a&mn  of  the  corporation.  The  toiai^ 
ment  of  streets,  schooli,  hospitals,  liarbouri,  ^^  luiT^iliM; 
devolved  on  Magistratei,  because  thty  w*ere  tlie  uatm^ 
to  select.  But  though  these  trusts  may  have  becatt 
upon  theni  solely  in  consequence  of  their  municipil  dip^ 
and  though  this  may  have  been  sanctioned  by  ttatitn^  •( 
though  the  right  manigement  of  these  things  mi^be  ^ 
useftil  to  the  burgh,  nobody  ever  fancied  that  the  I 
perty  was  liable  for  all  the  errors  of  these  magisteriil 
The  produce  of  these  trusts  need  not  acenie  to  the  boi^ 
to  the  burgh,  which,  not  being  directly  bencflted,  ar«  ooi 
for  the  loss.  ^j- 

Ko  trust-funds  are  applicable  except  for  the  pHrpoi»«P 
particular  trust.  This  ia  the  prijtripig  implied  ia  the  " 
judgments  of  the  House  of  Lords,  by  which  fiinds  ia  ti*  ^ 
of  road  trustees  and  commiasionerm  of  police  wvtv  ncd  tikm 
to  be  applied  in  payment  of  damages  iucurred  by  tliesKd* 
because  the  payment  of  damages  was  not  th^  object  for 
these  ftmds  were  nusetl.  Now,  the  property  uf  the  &a^ 
of  a  royal  hur^jrh  snbsiats  only  for  the  proper  corporiii  f9 
poses. '  These  generally  eichaust  it  j  but  when  there  b*pp**l 
be  any  unappropriated  surplus,  its  object  is  to  accmnulrti^l 
Ijchoof  of  the  corporation ;  and  it  is  most  mati^rial  k  ^ 
ence  to  the  present  question,  to  observe,  tliat  loyal  I  ' 
not  liable,  by  common  law,  for  the  maintenance  of 
Payment  of  cler|^men*a  stipends  is  no  legal  haS'dea 
funds.  The  incompetency  of  magistrates  euttjeiitiiii'i 
funds  for  these  stipends  is  impUed  in  this  alngte  » 
might  just  as  well  attempt  t<»  npply  them  m  salatlet 
cians  of  the  body,  because  there  was  a  dearth  ofawd^ 
which  made  the  purchase  of  it  beneficial  to  the  hufgema 

But  merely  because  tho  manager*  of  this  taJE  hipp«W 
the  Town-Council,  and  there  is  thus  ao  anoc^atka  id^ 
of  this  UiX  with  the  idea  of  magistracy,  the  pvrwutft 
have  a  notion  that  the  estate  of  the  burgh  fomii  a  •od«fi 
ral  reservoir,  out  of  which  any  party  who  lo6ea  liy  tto 
of  the  Council— no  matter  in  what  capacity  it  waA  acti 
caused  the  loss— is  entitled  to  draw  him  reUef.    TtOh 
is  a  mistake  ;  and  it  is  oue  that  accouuis  for  viudh  of 
in  this  arsTUUient, 

To  render  the  oorpofation  responsible,  a  liabili^  ni 

ttfwii  lA«  Im^  itxff.    This  may  be  done  in  TamtB  wif% 
the  ddstenoe  of  the  obligation,  where  it  ha«  no*  bcfii 
dij^tly  and  hi  phdn  terms,  may  be  deduced  0001  dK 
ces.    fiut^  nnqixeBtionahlri  it  am  nerer  be  M4  t»lt 
at  common  law,  merely  mm  the  tliree  partici»lan»  ftl, 
arises  out  of  an  error  on  the  part  of  the  MagifOisa  «p 
Council;  that  the  error  was  committed  fajrUHSltette 
of  performing  a  statutory*  duty ;  ai^49  A  iNiriMI  ii»N  ■' 

^^Ncthing  can  illustriit#  id!  tbi^ll^^iQ^ 
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of  Balmadie.  It  may  be  doabted  -whether  this  case  is  even 
yet  ftiUy  cleared  up.  I  do  not  see  Iiow  the  magistrates  escaped 
being  made  liable  &r  contractu ;  for  the  report  bears,  that  they 
had  come  under  a  written  engagement  to  pay.  But,  on  the  point 
decided,  the  judgment  is  express  in  its  principles  against  the 
pTcscDt  pursuers.  It  is,  that  the  tax  was  imposed  on  the  inAa- 
bitants,  and  that  its  produce  did  not  belong  to  the  burgh  ;  that  "  the 
Magistrates  were  not  countable  to  the  town,"  and  that,  therefore, 
tlie  people  "  were  not  liable  for  their  magistrates,  who  had  not 
this  collection  Ay  their  office  but  by  the  commission  of  parliament,*^ 
The  Court  "  found  the  town  and  the  present  magistrates  not 
liable ;  but  prejudice  to  the  pursuer  to  insist  against  the  then 
magistrates,  their  heirs  and  executors."  This  reasoning  is  con- 
clusive against  the  pursuers  now  before  us. 

11.  They  maintain,  however,  that  the  liability  of  the  present 
defenders  is  fixed  by  the  various  statutes,  decisions,  contracts, 
and  proceedings,  which  expound  the  history  and  legal  character 
of  this  annuity-tax.  There  can  be  no  doubt  of  the  relevancy  of 
this  statement ;  but  it  appears  to  me  to  be  utterly  groundless. 
I  am  satisfied  that  the  responsibility  of  the  funds  of  the  burgh, 
for  the  due  administration  by  the  Magistrates  of  the  assessment 
for  the  clergy,  was  not  only  not  in  the  contemplation  of  any 
party  concerned  in  the  introduction  or  arrangement  of  the  an- 
nuity, but  is  inconsistent  with  the  whole  course  of  what  was 
done  and  meant. 

The  municipal  property  of  this  city,  though  not  liable  for  sti- 
pends to  Ministers,  had  been  misapplied  to  this  purpose ;  and 
one  main  object  of  all  the  arrangements  was  to  correct  this  mis- 
application, by  creating  a  difierent  fUnd  for  the  maintenance  of 
the  clergy.  This  is  plainly  set  forth  in  the  act  of  the  privy 
council  of  18th  March  1634,  sanctioned  by  parliament, — an  act 
which  forms  the  basis  and  discloses  the  true  principles  of  all  the 
future  arrangements:— "Our  Sovereign  Lord  and  Estates,  Ac, 
understanding  that,  ever  since  the  Beformation,  the  whole  in- 
habitants of  Edinburgh  has  ei\joyed  the  foresaid  benefits  and 
blessings,  and  the  common  good  of  the  town,  which  has  been 
given  to  them /or  maintenance  of  poUcie,  has  been  that  way  em- 
ployed, trough  inlaick  of  other  sufficient  means  for  entertaining 
the  ministrie  of  the  said  burgh ;  for  remeid  whereof,  and  to  the 
end  that  those  who  serve  at  the  altar  mag  be  entertained  aff  the 
altar,  and  the  baid  coiotoii  good  mat  be  biohtlis  applied  to 
riTE  USE  WHESBUifTO  THE  SAME  HAS  BBEV  APPOINTED ;  OUT  So- 
vereign Lord,  &C.,  statute  and  ordain."  And  so  they  introduce 
the  tax,  but  plainly  on  the  principle  that  the  burgh  property 
iraa  not  liable.  The  duty  of  levying  is  laid  on  the  Town-Coun- 
cil, not  because  theywere  the  guardians  of  the  common  good, 
(Hitch  was  not  meant  to  be  afflicted,  but  solely  because  they 
iad  the  (lowcr  and  machinery  for  collecting. 

The  statute  of  19th  June  1649  proceeds  on  an  implied  recital 
}f  the  same  fact,  and  of  '*  the  vast  charges  they  (the  town^  Imve 
)oen  at  in  building  of  their  kirks  and  other  public  works ;  in 
idvancing  great  sonmes  of  money  for  the  use  oif  the  pnblick,  to* 
rards  the  mantaiiumce  of  the  cause,  and  the  promoting  the  Re- 
in-mation,  and  the  great  loss  they  have  sustained  from  their 
Teat  troubles  and  distractions."  To  have  made  the  common 
"ood  contingently  responsible  for  the  aimuity,  now  raised  fhnn 
2  to  19,000  merks  annually,  would  have  been  an  odd  way  of 
opairing  this  loss. 

The  Town-Council  was  not  trusted  either  with  the  valuation 
f  the  property  to  be  taxed,  or  with  the  collection  of  the  assess^ 
lent.  The  -v^i^uatiOD  was  to  be  by  surveyors  chosen  partly  by 
iie  Towtt«Ck>iuicil,  andparttg  by  the  College  of  Justice.  And  &ese 
ist  were  tlien  accustomed  to  act;  for  tms  statute  is  partly 
»unded  on  ''  an  exact  survey  of  the  elders  and  deacons  of  the  ses- 
on,  with  the  advice  of  the  Dean  ofFacultie  and  uthers,  members  of 
e  College  of  Justice.**  And  as  to  the  collection, — "  It  is  hereby 
xUint  that  the  said  imposition  shall  be  always  collected  be  the 
^cona  of  tlie  kirk,  to  be  deUrerit  to  the  treasurer  of  the  kirk- 
Asions,  and  it  is  not  to  come  in  the  hands  of  the  Towne-Counsell, 
yr  to  be  4y^Ued  to  €my  other  use  than  is  above  written.**  It  is 
tarcely  possible  that  any  idea  of  the  burgh's  liability  could 
ise  under  these  provisions ;  for  the  burgh,  as  such,  had  no- 
ing  to  do  with  the  matter.  It  mi^t  have  been  foreseen  that 
o  Town-Council  or  the  College  of  Justice  might  fail  to  appoint 
Tveyors.  Yet  the  consequence  of  this  is  left  to  common  law, 
at  least  it  is  not  laid  by  this  statute  either  on  the  Amds  of  the 
mh  or  of  the  Ck)Ilege. 

lue  statate  of  6th  June  1661  matured  the  system  as  it  sub- 
ts  at  Uils  hour.  If  the  pursuers  have  no  case  under  this  act 
ey  bare  no  case  at  hU. 


It  proceeds  on  the  narrative  that  the  funds  previously  belong- 
ing to  the  city  for  the  use  of  the  clergy  "  are  far  short  and  not 
ptoportionable  for  such  ane  number  of  ministers,**  and  that  "  the 
common  good  and  patrimonie  thereof  is  exhausted  and  over- 
burthened."  Nothing,  therefore,  is  laid  upon  that  patrimony, 
but  the  annuity  is  raised  to  six  per  cent.,  and  is  laid  on  "  the 
inhabitants  of  the  said  burgh  who  has  the  comfort  and  beneflte 
of  the  preacliing  of  the  gospell,"  &c  Tlie  valuations,  as  before, 
are  not  trusted  exclusively  to  the  Town-Council,  and  the  col- 
lection may  be  solely  bv  "  the  deacons  of  the  kirks.**  This  last 
circumstance  is  conclusive  against  the  idea  that  the  produce  of 
the  assessment  formed  any  part  of  the  corporation  properhr.  If 
there  had  been  any  idea  that  the  burgh  was  responsible,  the  ge- 
neral execution  of  the  act  would  have  been  laid  on  the  Magis- 
trates and  Council,  the  only  official  representatives  of  the  burgh. 
But  it  is  laid  upon  the  Magistrates  alone,  plainly  as  paiiiamentary 
commissioners. 

The  accidents,  that  the  Coll^;e  of  Justice  has  ceased  to  ap- 
point stent^masters,  and  the  church  to  collect,  are  immateri^. 
The  fact  that  these  parties  had  power  to  have  acted,  shews  that 
it  was  not  meant  to  be  purely  a  burgh  aflhir.  Now,  suppose 
that  certain  representatives  of  the  Colleae  of  Justice  had  not 
merely  been  permitted,  but  had  been  ordered  to  concur  in  the 
appointment  of  surveyors,  but  had,  like  the  Magistrates  here, 
done  so  under  an  error  which  made  an  assessment  be  lost, 
would  the  College,  or  its  ftiuds,  if  it  had  any,  be  liable  for  the 
consequences  of  this  error  ?  I  conceive  that  they  would  not. 
And  if  it  be  so,  it  is  not  obvious  how  a  similar  error  by  the 
Magistrates  can  bind  the  funds  of  the  city. 

I  can  discover  no  enactment,  and  no  expression  in  these  origimd 
authorities,  for  the  annuity,  to  warrant  even  a  suspicion  that  the 
case  that  has  occurred  was  anticipated.  If  it  had  been  antici- 
pated, checks  would  have  been  provided,  one  of  which  would 
probably  have  been  the  personal  liability  of  the  incorrect  trus- 
tees ;  but  the  whole  scope  of  all  the  statutes  seems  to  me  to 
shew,  that  the  conversion  of  the  property  of  the  burgh  into  a 
security  fhnd  for  the  conduct  of  the  Magistrates  or  Council  would 
never  have  been  proposed,  or  would  have  been  resisted. 

If  this  be  a  sound  view  of  the  orhincU  statutes,  the  borgfa  does 
not  appear  to  me  to  have  been  mad:e  responsible  by  any  of  the 
modem  acts  of  parliament.  These  make  no  change  whatever 
applicable  to  this  question.  They  merely  adopt  the  ancient 
system  and  apply  it  to  new  churches,  and  to  extended  royalties. 
They  were  never  meant  to  provide  for  the  perfectly  unexpected 
occurrence  which  has  produced  this  action,  or  to  introduce  the 
new  and  alarming  principle,  that  the  btu^  property  might  be 
swallowed  up  at  any  moment  by  an  error  on  the  part  of  the 
Magistrates  or  Council  as  collectors  of  an  assessment  for  tiie 
dty  clergy.  NotwithstanoBng  an  occasional  expression  here 
and  there,  the  matter  at  present  in  dispute  stands  now,  in  so 
&r  as  it  depends  on  acts  of  parliament,  exactly  as  it  would  have 
stood  had  it  arisen  in  1662. 

It  has  been  argued  that  the  liability  of  the  bnr^  thougfi 
certainly  not  enacted  in  express  words,  must  now  be  inferred 
constructively.  The  grounds  of  this  construction  are,  that  the 
corporation  was  not  only  relieved  of  the  burden  of  maintaining 
ministers,  but  acquired  something,  and  that  the  benefit  was  se- 
cured of  good  clergymen. 

But  the  corporation  was  not  relieved  of  the  burden  of  m^ntain- 
ing  ministers ;  because,  though  its  funds  had  been  oocasioiudlt 
perverted  fbT  the  use  of  the  clergy,  there  was  in  law  no  such 
burden  to  be  relieved  of.  What  is  said  to  have  been  acquired 
was  merely  certain  patronages,  teinds,  and  racant  stipends.  I 
am  not  aware  that  the  town  obtained  any  new  teinds.  Patron- 
ages are  only  held  by  town-councils  as  trusts  to  be  exercised 
gratuitously,  and  are  not  additions  to  the  patrimony  of  the 
burgh.  Vacant  stipends  can  only  be  applied  to  pious  uses ;  and 
by  one  of  these  old  statutes,  this  could  only  be  done  **  by  the 
kirk-session  of  the  said  toune."  The  benefit  of  good  ministerft 
is  undoubted.  But,  Ist,  it  is  no  benefit  to  any  buigh  in  its  cor- 
porate  character,  but  only  to  the  people,  who  accordingly  werfc 
assessed ;  2d,  were  not  the  clergy  aaequately  paid  for  the  gooA 
they  did,  without  involving  the  burg^  property  ?  They  got  H 
grant  of  a  tax  of  six  per  cent  on  most  of  the  real  property  witiifii 
5ie  dty.  Useful  as  their  services  may  be,  they  appear  to  me 
to  have  had  no  bad  put  of  the  bargain,  lliere  are  many  other 
things  absolutely  indispensable  for  towns,  such  as  protection 
from  violence,  trade,  relief  for  poverty,  &c  Town-Coundli  ntk 
very  generally  made  the  instruments  by  parliament  for  levy- 
ing fimds  for  these  objects.    The  Magistrttes  and  Coun^  ^ 


Edinburgh  ait^  etill  the  coUectora,  tUfougli  their  stuiit-niaatcrsT 
of  the  poors^-aiouey^  imd,  till  recently,  limy  hsuX  thL*  giimt?  stxv- 
tutory  duty  to  perform  in  L-olltictiiig  **  watch-moiit?y/'  and  io 
nuutaging  Utc  port  of  Bctiuburghr  tlic  stroi^ts,  and  many  other 
t  hi  qge.  If  th<3  bur^li  be  rDa[}onsiblc  imdur  this  action,  lis  fund  a 
an^  equally  responsible  for  ttic  mo^t  iunocont  tu intake  committed 
by  the  Milgiatrates  hi  all  tbesi!  matters,  that  b,  artj  never  ijoie 
&r  A  moment- 
It  has  been  aai<I  that  neither  ar@  t}ie  punuers  safe  if  the  defea* 
ders'  pleas  be  sound  *  beeau.^u  the  defenders,  by  commit  ting  a 
blunder,  may  ilefeat  tltt?  asscsainent  whenever  they  ploikte.  Ttio 
iame  thing  may  be  said  of  every  trust.  Trustees  may  alw&ya  in* 
jure  traatfl  by  tqluntory  errors.  But  tTiero  art*  tn^o  safeguardi 
for  the  pursuers  ;  1st,  the  indirlduftl  liabihty  of  those  who  err  j 
2dj  that,  if  not  eieluded  by  contract,  tlie  purt^uei^  may  take  the 
collection  into  their  own  hand»  whenever  they  (>loa^. 

I  do  not  think  timi  either  the  judgment  of  the  Court  in  1313, 
or  the  contract  of  thtj  parties  in  181 5^  are  of  the  sHghtetit  value  iti 
this  di'^nisslon.  The  point  now  a.t  m&n^  formed  ua  part  of  the 
litigation  or  of  tlie  agreement* 

The  point  now  Wfore  us  did  not,  and  could  not,  arise  in 
that  action.  The  summons  contains  a  conclusion,  tlmt  if  at  any 
time  the  fnnda  provided  for  the  maintenance  of  the  dcrgy 
ihtiuld  '*  prove  iiiijck'^vau/'  they  were  entitled  to  recourse 
OQ  "  the  common  proixTty  of  the  cominunitj*"  But  do  judg- 
ment was  pronouncetl  on  tlilSf  and  though  there  hail,  thU  does 
not  Imply  a  decinion  on  the  present  question.  The  only  real 
object  of  the  action  was*  to  ai^eertain  whether  the  defenders  were 
boitnd  to  account  to  the  Ministers  for  the  HjAwte  actindprofiiiceot 
tlie  aascasment.,  or  ha<l  a  right  to  allow  what  might  be  deemed 
iideqnate  atipendu*  and  to  keep  the  surplus.  Nothing  beyond 
thit  wai  discussed  or  settled.  I  was  counsel  for  the  Ministers 
throughout^  and  am  coufitlent  that  the  prestsnt  casi?,  vlz^t  of  the 
liability  of  the  burgh  property  tor  loss  arising  tliroogh  error  by 
the  Town- Council  or  Magistrates  was  never  contemplated.  It 
bad  no  connection  wliatover  with  the  mAtttT  then  in  hand. 

The  contTftt^t  neither  does,  nor  professes  to  do,  any  tiling  ex- 
cept to  follow  out  what  was  decided  The  parties  agree  ni>l  to 
dijiit-urb  the  judgment,  and  the  Magistrates  engage  to  pay  afl^ed 
ium,  as  the  estimated  produce  of  the  tax  till  1825,  and  to  take 
whatever  surplus  there  ml^Ul  be  for  the  community.  But  there 
Is  no  decbu-ation  thati  il'  the  coHcctiun  sJjould  ever  happen  to  bo 
impahed  by  a  mistake^  the  property  of  the  burgh  was  r^spon- 
Bible.  It  is  true  that  the  agreement  binds  the  nurcesson  of  the 
existing  Council,  but  tlus  dcN:^s  not  enlarge  the  nature  of  the  ob- 
ligation. And  it  is  also  true  that  the  party  on  one  side  is  de- 
scribed as  the  present  Magistrates  of  the  city  of  Edinburgli,  and 
for  the  whole  Couneil  and  community  of  tliat  city*  Bnt,  U/, 
these  Magistrates  lay  nothing  upon  the  community  except  an 
obligation  to  account  for  a  certaiu  sum  tiii  1825 ;  2*^^  if  they 
had  transferred  the  consequence  of  a  blunder  of  their  own  from 
themselves  to  the  commnnityj  and  if  this  had  been  illegal, 
which  vt  the  point  nrni?  in  disputey  tins  part  of  the  contract  could 
not  be  enforced  against  the  present  guardians  of  the  mumidpal 
estate. 

The  cases  of  Xnnesj  and  those  about  the  escape  of  civil  pri- 
soners, luiTe  been  founded  on  by  the  pursuers.  But  they  aro 
itrongly  against  them.  Because,  in  all  of  them  the  duty,  for  the 
violation  of  which  the  corporation  was  found  responsible,  was  a 
duty  incumbent  on  the  Cfjrpnrati/nu  It  was  the  ftarffA  that  was 
bound  to  havo  fenced  the  streets,  and  to  have  secunxi  imprison- 
ed debtors*  These  cases  are  only  appUcable  by  <mHming  the 
matter  in  dispuK^. 

The  same  observation  disposea  of  the  only  three  English  cases 
that  we  have  been  referretl  to.  In  n^^GTy  one  of  them  an  obliga- 
tion hiid  been  undertaken  by  the  coritorationy  and  had  been  yio- 
latetl  b)r  them/>r  their  own  ^mohimnL  In  Ludhiw,  the  corpora- 
tion, being  the  guardians  of  a  charity »  bad  culpably  sold  it  to 
tlicmscWcfi,  and  were  found  responsible  for  tliis  ''  bremA  r^/tnt^t** 
In  DiiUirt^  the  filagistrates,  as  trustees  of  a  water-duty,  had 
miaapplied  the  money  sued  for  to  the  purposes  of  the  corporation. 
In  Lj^me-R^ffis,  the  co?porEj/?an  !iad  obtained  its  cliarter  on  condi- 
tion of  maintairung  the  Imrbour,  and  wished  to  retain  its  privi- 
lege, wliilcit  saved  its  funds  by  letting  the  harbour  get  into  dis- 
repair. 

I  am,  therefore,  of  opinion  that  the  burgh  property  of  Edin- 
burgh is  not  liable  for  the  error  of  the  defenders*  predccesBora, 
who,  I  think,  were  acting,  when  they  feUinCo  it,  solely  aa  parlitt- 
mcntary  comraiesionera. 

III.  But  if  I  were  wrong  m  tlii«,  and  if  they  arc  to  be  held  fit 
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entitled  to  represent  the  burgh  qutnid  hoc,  then  ihe  q\ 
arises,  whether  their  error  was  sufficient  to  ifJVMlve  the  \m^ 

As  to  this,  I  am  of  opinion,  that  if  the  bur^h  beliilfettill, 
it  is  liable  for  any  error  on  the  part  of  its  refffi^cntitiTe^  bet- 
erer  innocent,  bj^  whkh  hmhm  arisen^  fu  the  exUitt  u/r^mi§ 
that  h^s.  It  seems  to  me  to  beno  answer  to  Uie  puty  itilfb|^ 
to  say  that  the  error  was  exousabte.  It  may  be  excuublg  mer^ 
or  as  a  defence  against  any  pcttal  demand.  But  in  the  wtXHjSti 
mere  reparation  tliia  is  irn. levant. 

But  this  is  not  the  ground  oa  which  the  stunmoos 
It  proceeds  solely  and  emphatically  on  cu^Qhic  m' 

flett.     If;  as  I  suppose,  tho  purauera  mmt  be  rei„ 
am  very  clear  that,  whatever  other  action  they  fniy 
one  canuot  stand.     I  never  kncw^  and  indeed  it  li 
for  me  to  couceive,  conduct  ruor^  entirely  &ee  oi 
bhimo.    It  was  the  purest  and  most  innoGfiQt  _ 

Lord  Jttstict-  Clerk.— I  entirely  concur  witii  Lofd 
and,  accordingly,  I  think  it  unnecessary  to  ocictipy  ^ 
ships'  time  hy  rype^ting  wluit  Ims  been  so  well  said  by 
ship.     A  point  occurrvd  to  I^rd  Coekburn,  vIa^ 
miy on ty  of  the  Judges  intended  to  aifirui  thnl  pArt 
Or^linary'a  interlocutor  sustaining  the  seven ta 
m^ority  have  been  consulted,  and  they  r^ual  the 
so  far. 

The  Court  pronounced  the  following  interb 

*^  In  terms  of  the  opinions  of  the  m^ority  of  the  who] 
Becal  the  interlocutor  in  so  faraa  it  sustaias  the 
Qftoftd  ultra  ad  hero  to  the  interlocutor,  aad  tvfuse  tbc  liiM 
tlie  rcclauning  note/* 

Pursuers*  authorities. — Malthmd's  Hbtoty  of  EdiiilxiTgh 
ill,  274.     Act  of  Parliament,  2d  March  164»  j  voL  ?!  IML 
of  Parliament,  Gth  June  1661 ;  voU  vU.  244.     Act  of 
i^2d  March  16G1 ;  vol.  vu,  83.     Wilson,  11  th  July  I 
jii.  c.  27 ;  2S  Geo.  iii.  c.  28  j  26  Geo,  iii.  c  113  i  40  GoOl 
D warns  on  Statutes,  775.    Hex  i\  Barlow,  SoUc  609^ 
Rex  ir,  Flockwold,  2  Chltty^^Sl,  D warns,  712. 
Edinburgh,  19th  Jan.  \-*m\  M.  7476,  and  20th  July  IT^r 
3969.     Ministers  of  Edmburgii,  I2th  Dec.  1764;  App. 
5,  23.    Ministers  of  Edlnhnrglt,  11th  pTnne  18  IS,  and 
1814.     Pearson,  23d  J une  1 669 ;  M .  1 3,09 @ .    I>unc»l 
later,  t^th  June  1838  ;  Ih  D.  B>  aj^d  M.  im%^  and  16 
M.  1150;  23d  Aug.  1839,  McLean  and  Bobi]lKa% 
911.    Thomson,  1st  Feb.  1H38;  F.  C  ;  BobifUOQ% 
2&tll  July  1840,  162  ;  1  and  2  Vict,  c  5S.    laaes,  Fck' 
13,139;  Ersk.  iv.  3,  14;  BelFs  Com.  li.  MB.    Qtmy,  Idl 
1780;  M.  1 1,754.     Shortrt4d,  8th  June  17tO;  M.  IK 
die,  29th  June  1780;  M.  11,757.     Gtbb,  13th  Kor.  I 
Gray,  7th  Dec.  17S0;  M.  11,754.     And^non,  6ih  July 
1 1,753.    Wilson,  8th  July  1788  ^  M.  1 1,757,    M'Millfto,  1 
1830 ;  F.  C.     LUy,  1 3tb  Doc  1 816 ;  F.  O,  afflnnod  2d  Ji 
1  Bligh,  34a     Cluitto,  17th  Jan,  1811 ;  F.  C, 

Defenders'  authoritii^is, — Peariion,  25th  Juiie  1669 1 
Campbell,  28th  Feb.  1744;  M.  2505.     Duncan,  23d 
M'l^ean  and  Robinson's  App.  CbtcS}  L  91 1.    C< 
Police  of  Edinbnigb,  2Sth  July  1840;  Ilobiir""  -  '^^*^ 
162.    Audi  term  uchty,  22d  May  1827 ;  En=i^ 
3j  36.    Kay,  1 6th  Dec  ISOI ;  Hume's  Decisis 
2eth  Jan.  1802;  11.  329.     Duke  of  Uamilloti,  I'Vli.  liM; 
13,093.     Whiter,  21st  Doc*  1837, 

Lord  Ordirnir^t   Ivory, — AcL  Soltdtor-Qcn^a]  ( 
Inglis;  Robert  Johnstone,  junior,  W.&,  AtftnL — AtL 
fhrtl,  Marshall ;  Graham  and  And^nwHy  W.Sl  A* 
— [F.L,M.U.l 
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Ft&n  Dimiodf.— (J-C.) 
Ko*  1 74. — JamesBhown  nndothergi,  (31- 
tees,)  and  the  KiitR-SEs&iON  of  Dt  s: 
t**  James  Robertsok  of  Glenloiu,  Esq,, 

Factor — Trust — Testament — Su v*  - ^ .  . , . .  _  r.«t,  r-- 1 1 i:r^ — J 
ht^^*at*hw  made  tm  titlcj^  and  tftf 
tofjf  of  a  f tarty  dec^ased^   who  / 
ond  settlements,  wh^reff^  he  com' 
and  mopeabkj  to  tmstesa/or  varn  l 
who  cktitMd  te^ctm^l^K^^^^^ikM^jm^pi'^^^ 
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the  whole  rmdue  of  the  truMt-estate,  suUequenA/  brought  actions 
chaUenging  the  titles  of  the  heir  in  possession.  During  the  depen- 
dence of  the  actions,  both  sets  of  claitnants  of  the  residue  of  tJte 
trust-estate  concurred  in  an  application  for  the  appointment  of  a 
factor  on  the  trust-estate  of  the  deceased^Circumstances  in  which 
the  Court,  reserving  all  pleas  competent  to  the  parties,  appointed 
a  factor  on  the  trust-estate. 

Greorge  Ogilvie  senior,  executed  certain  trust-dis- 
positions and  settlements,  with  relative  codicils,  con- 
veying his  whole  estates  and  effects  to  trustees  for 
certain  trust-purposes,  and  thereafter  died  in  1825.  He 
was  survived  by  his  only  son,  George  Ogilvie  junior, 
and  by  his  widow.  Mr  Ogilvie  junior  died  unmar- 
ried in  1829,  without  having  served  heir  to  his  father, 
or  made  up  a  tide  to  his  heritable  estate.  He  left  a 
trust-disposition  and  assignation,  proceeding  on  the  nar- 
rative of  his  father's  trust-deedis,  conveying  to  certain 
trustees  therein  named,  and,  inter  aUas,  to  Mrs  Ogilvie^ 
his  mother,  and  the  airvivors  or  survivor  of  them,  his 
whole  interest  m  the  estate  of  his  father,  either  in 
virtue  of  the  deeds  above  referred  to,  or  as  the  heir 
or  representative  of  his  father,  the  same  to  be  at  the ' 
absolute  disposal  of  his  mother  in  the  event  of  her  sur- 
viving him.  Mr&  Ogilvie  died  in  1841,  leaving  two  trust- 
dispositions  and  settlements,  conveying  her  whole  estate 
and  effects  in  favour  of  trustees.  Her  trustees  accepted 
the  trust  thereby  conferred.  (See  for  a  detailed  de- 
scription of  those  deeds  ante,  pp.  117  and  118.) 

In  1842,  Mr  Robertson,  the  heir-at-law  of  Greorge 
Ogilvie  senior,  got  himself  served  heir  to  Ogilvie,  and 
made  up  tities  to  the  whole  heritable  estate,  upon  which 
lie  was  infeft,  and  has  been  since  in  possession.  Mr 
Robertson  also  d^med  payment  of  £1300  as  destined 
to  him  in  one  of  the  deeds  of  Ogilvie  senior. 

Mrs  Ogilvie's  trustees,  who  daimed  the  fee  of  the 
whole  residue  under  the  trust-settiements  of  Ogilvie 
senior,  as  falling  to  Ogilvie  junior,  and  thereafter  eon- 
ireyed  by  his  trust-settiement  to  (their  author)  his 
mother;  and  the  Kirk-Session  of  Dundee,  who  also 
claimed  the  whole  residue  of  the  trust-estate  as  con- 
vejed  to  them  by  the  settlement  of  Ogilvie  senior,  on 
failure  of  Ogilvie  junior  without  issue,  brought  each 
•espectively  separate  actions  of  reduction  of  Mr  Ro- 
bertson's title.  These  actions  proceeded  upon  certain 
leeds  of  settiement  executed  by  the  late  Mr  Ogilvie, 
n  virtue  of  which  Mrs  Ogilvie's  trustees  and  the  Kirk- 
^ssion  of  Dundee  maintained  each  respectively  an  ex- 
clusive title  to  the  whole  residue  of  Mr  Ogilvie's  estate 
md  succession.  To  these  actions  Mr  Robertson  lodged 
lefences,  maintaining  that  the  trusts  had  lapsed,  and 
hat  the  deeds  founded  on  were,  for  various  reasons, 
iltogether  inoperative  and  ineffectual  as  settiements  of 
M[r  Ogilvie's  estate,  or  at  least  of  his  heritable  estate, 
rhe  actions  were  afterwards  conjoined. 

Mrs  Ogilvie's  trustees  and  the  Kirk-Session  of  Dun- 
lee  then  presented  a  joint  petition  to  the  Court,  in 
rhich,— on  a  statement  that,  as  they  had  an  interest  that 
he  trusts  so  created  should  not  lapse  but  be  carried 
nto  effect,  so  that,  in  the  event  of  one  or  other  of 
hem  being  successful  in  the  pleas  maintained  by  them 
he  reaidue  might  be  conveyed  over  to  them,  and  the 
egaciee  paid  to  any  legatees  that  might  be  found  to 
lave  right  to  such  bequests  under  the  deeds  of  George 
)gilvie  senior, — ^they  therefore  moved  the  Court  to 
ppoint  a  judicial  factor  to  act  in  room  of  the  trustees, 


with  the  usual  powers  granted  to  such  judicial  &ctors, 
for  the  purpose  of  managing  and  carrying  the  purposes 
of  the  trusts  into  execution ;  and  suggested  Mr  Walter 
Shaw  junior,  accountant  in  Dundee,  as  judicial  &ctor. 

Answers  were  given  in  for  Mr  Robertson,  opposing 
the  prayer  of  the  petition,  on  the  ground  that  his  pleas, 
more  especially  with  regard  to  the  lapsing  of  the  trust, 
might  be  seriously  prejudiced  by  having  the  trust  now 
executed,  or  at  least  represented  by  an  officer  of  Court, 
in  which  view,  the  appointment  of  a  factor  even  ad 
interim,  he  maint^ned,  would  be  objectionable.  But 
that,  at  any  rate,  it  was  tritissim  juris  that  an  appoint- 
ment such  as  that  now  craved  was  equivalent  to  seques- 
tmtion  of  the  estates,  the  tide  to  wWch  was  in  dispute, 
which  was  never  granted  unless  it  were  demanded  be- 
fore either  of  the  competitors  were  in  possession. 

"Wlien  the  petition  came  to  be  moved,  the  petitioners 
craved  leave  to  ameiid  their  petition,  and  to  make  their 
prayer  conclude  for  Mr  Shaw's  appointment  "  as  fac- 
tor on  the  trust-estate  and  effects  of  the  late  George 
Ogilvie." 

The  Court,  holding  the  application  of  the  petitioners 
in  its  amended  form  to  be  reasonable,  and  with  a  view 
to  prevent  prejudice  to  any  of  the  pleas  competent  to 
the  parties,  pronounced  the  following  interlocutor : 

"  The  Lords  having  considered  the  petition,  No.  1  of  procesa^ 
with  the  answers,  and  having  heard  the  counsel  for  the  parties, 
nominate  and  appoint  Walter  Shaw  junior,  mentioned  in  the 
said  petition,  to  be  factor  on  the  trust-estate  and  effects  of  the 
late  Greorge  Ogilrie  senior,  also  therein  mentioned,  with  the 
usual  powers;  the  said  Walter  Shaw  junior  always  finding 
caution  before  extract,  in  terms  of  the  act  of  parliament ;  but 
reserve  to  both  parties  all  pleas  competent  to  them  in  the  actions 
now  in  dependence:  Find  both  parties  entiUod  to  their  expenses 
out  of  the  said  estate  and  effects,  a^d  decern  ad  interim. 

Authorities  for  Hespondent — ^Ersk.  ii.  12, 55  and  56.  Somer- 
villc  V,  Rutherford,  19th  May  1815 ;  F.  C.  Berry  v.  Anderson, 
17th  Nov.  1822;  2  Shaw,  97.  Howaltson,  15th  Dec.  1830;  9 
Shaw,  188. 

For  Petitioners,  Rutherfurd,  Moir ;  John  Murdoch,  S.S.C.,  and 
Lockhart»  Hunter  and  Whitehead,  W.S.,  Agents. — For  Respon- 
dent, IngUs  ^  J.  and  J.  Wright,  W.8.,  ^^ente.— W.  CVbrifc.— [J.C.J 


29<A  May  1845. 

Second  Division.— {FX.M.H.) 

No.  175. — ^William  H.  Lizabs,  Petitioner, 

A^i^cation,  Special — Intimation  —  Bankrupt  —  The  Court 
granted  the  pnauet  of  a  petition  by  a  trustee  on  a  sequestrated 
estate  for  special  aclfudicatSfm  of  certain  property,  without  ordering 
intimation. 

The  petitioner  was  trustee  on  the  sequestrated  estate 
of  Stirling  and  Kenney,  booksellers  in  Edinburgh.  By 
decree  of  the  Court,  the  whole  lands  and  other  estate 
belonging  to  the  bankrupts  were  decerned  to  pertain 
and  l^long  to  the  petitioner  as  trustee.  Having  dis- 
covered that  certain  heritable  property  belonged  to  one 
of  the  bankrupts,  he  presented  a  petition  for  a  special 
adjudication  thereof. 

Penney,  for  the  petitioner,  stated,  that  the  practice 
in  special  adjudications  was  for  the  Court  to  adjudge 
at  once  without  any  intimation. 

The  Court  accordingly  adjudged,  without  ordering  in- 
timation of  the  petition. 

For  PeHtioner,  Penney ;  J.  Stuart,  S.S.C.,  Agent.— T.  Clerk.^ 
[F.L.M.H.] 
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SOth  May  1845. 
First  Ditibion. — (J.C.) 
No.  176. — ^Miss  Margabet  Currie,  Pursuer  and  Sus- 
pender^ V.  Mrs  Isabella  M^Naib  or  Glen,  and  Hus- 
band, Defenders  and  Respondents. 

Process  —  Conjunction  of  Actions  ob  contingentiam  —  Statute 
1  and  2  Vict  c  118,  §  4— Act  of  Sederunt  24th  December 
183S,  §  2 — Apwrtif  brought  a  reduction,  qfthrtt  bills  of  exchange^ 
wid  tnarked  tt  as  a  First  Division  process.  She  subseouenthf 
brought  a  suspension  of  a  charge  on  one  of  those  three  bills,  but 
omitted  to  mark  the  Division  to  which  it  was  to  belong.  The  re- 
spondent  marked  the  suspension  as  a  Second  Division  process,  and 
submitted  to  the  review  of  the  Second  Division  the  interlocutor  of 

.  the  Lord  Ordinarupassing  the  note  of  suspension.  On  the  actions 
being  conjoined — Held  that,  as  the  reduction  was  the  leading  pro- 
cess,  ana  was  first  in  Court,  the  conjoined  processes  belongetfto  the 
First  Division, 

Miss  Margaret  Currie  brought  an  action  of  reduc- 
tion of  three  bills  of  exchange  against  IVIrs  Isabella 
M'Nair  or  Glen,  and  husband.  This  action  was  en- 
rolled before  the  Lord  Ordinary,  Robertson,  and  was 
marked  by  the  pursuer's  agent  in  the  partibus  as  a 
process  belonging  to  the  First  Division  of  the  Court. 
On  the  21st  December  1844,  the  Lord  Ordinary  held 
the  production  as  satisfied,  and  ordered  defences. 

In  the  mean  time,  one  of  the  three  bills  sought  to  be 
reduced,  which  was  not  at  maturity  when  the  action  of 
reduction  was  raised,  became  payable,  and  the  defen- 
ders in  the  reduction  gave  Miss  Currie  a  charge  of  pay- 
ment Miss  Currie  brought  a  suspension  of  the  charge, 
and  the  Lord  Ordinary,  on  21st  December  1844,  passed 
the  note  of  suspension  without  caution  or  consignation. 
Miss  Currie's  agent  having  omitted  to  mark  to  which 
Division  the  suspension  belonged,  the  agent  of  Mr 
and  Mrs  Glen  marked  it  as  a  Second  Division  process, 
and,  in  respect  the  note  of  suspension  had  been  passed 
without  caution  or  consignation,  reclaimed  against  the 
interlocutor  of  the  Lord  Ordinary,  to  which,  however, 
their  Lordships  of  the  Second  Division  adhered. 

After  the  suspension  had  returned  to  the  Lord  Ordi- 
nary, and  when  orders  for  revised  condescendence  and 
revised  answers  in  the  reduction,  and  for  revised  rea- 
sons and  revised  answers  in  the  suspension,  were  cur- 
rent, the  Lord  Ordinary  pronounced  the  following  in- 
terlocutor : 

"  18tft  March  1845. — Coi\join8  with  this  action  the  suspension 
at  the  pursuer's  instance,  aUo  in  this  day*s  roll :  Appoints  the 
pursuer  and  suspender  to  lodge  an  adjusted  revised  condescen- 
dence in  the  coigoined  actions  by  the  second  box^Uty  in  the  vaca- 
tion, and  revised  answers  thereto  to  be  lodged  by  the  third  se- 
derunt-day  in  May  next ;  and  declares  the  coi\joined  actions  to 
belong  to  the  Second  Division  of  the  Court." 

Miss  Currie  reclaimed,  and  argued — ^Tliat  the  reduc- 
tion was  the  action  first  brought ;  that  it  was  marked  as 
a  First  Division  process ;  that,  in  virtue  of  the  1st  and 
2d  Vict  c.  118,  §  4,  and  the  relative  act  of  sederunt, 
that  marking  was  final  as  to  it ;  that  as  the  suspension 
subsequently  brought  fell  to  be  conjoined  with  the  re- 
duction, it  must  necessarily  belong  to  the  Second  Divi- 
sion, and  that  it  was  of  no  consequence  that  the  inter- 
locutor of  the  Lord  Ordinary  in  the  Bill-Chamber  had 
l>een  reviewed  in  the  Second  Division. 

Mr  and  Mrs  Glen  argued — ^That  as  ihe  suspension 
had  gone  for  review  into  the  Second  Division,  the  Lord 
Ordinary  had  rightly  fixed,  in  the  exercise  of  his  discre- 
tion, that  the  actions,  when  conjoined,  should  belong  to 


that  Division,  and  that  the  pursuer  and  suspeAder,  br 
failing  to  mark  the  suspension  as  a  First  DiTiaoa  pro- 
cess, had  put  it  into  the  power  of  the  Lord  Ordmn 
to  fix  that  the  conjoined  actions  should  belong  to  tk 
Second  Division. 
At  advising, 

Lord  Justice-  General. — The  statute  and  relative  act  of  lat 
runt  are  explicit.  We  have  no  alternative,  and  the  iateriocoa 
of  the  Lord  Ordinary  cannot  stand. 

LordJeffVey. — ^The  question  is,  whether  is  tbomaikiniiifltii 
reduction' or  the  suspension  ooncluairo  ?  But  the  redactkA  t 
the  leading  processi  and  was  first  raised.  That  the  iateriocct^ 
of  the  Loi5  Ordinary  in  the  suspension  went  for  reriskm  isle 
the  Second  Division  won't  do ;  for  the  first  marking  is  fiiul  • 
to  the  reduction,  and  if  an  action  subsequently  brooght  ien 
Court  must  be  coi\ioinod  with  the  reduction,  it  must  beloflf  ti 
the  Division  which  the  pursuer  of  the  reduction  selected,  ui 
was  empowered  by  the  legislature  to  select. 

Lord  Mackenzie. — I  agree.  The  act  waa  passed  to  prms 
the  contingent  actions  going  on  in  difierent  Divisioni.  Yitay 
after  fixing  on  their  Division,  are  not  authorized,  er^  bjr  as- 
sent, to  shift  either  of  the  actions  to  a  different  Dif'iiiaD;(Kk- 
wise  we  might  have  a  declarator  going  on  here  and  i  n?k3* 
petitory  action  proceeding  in  the  Second  Division,  and  tbec» 
nision  would  be  endless. 

Lord  FuUerton  concurred. 

The  Court  accordingly  pronounced  the  foUowiof  ia- 
terlocutor : 

"  In  respect  the  reduction  is  the  leading  process,  md  w 
first  in  Court,  Alter  the  interlocutor  of  the  Loni  Orimtij 
Declare  the  conjoined  actions  to  belong  to  this  Divisitm  o(  tk 
Court :  Find  the  reclaimer  entitled  to  expenaes ;  modifj  ^ 
same  to  five  guineas,**  &c. 

Lord  Ordinary,  Bobertson. — For  Miss  Cwrrie,  Ratha^Ki 
Penney ;  James  Stuart,  S.8.C.,  AgenU — For  Mr  ami  Mn  Wh 
Whigham ;  A.  Ferguson,  S.&C.,  Agent.—V.  C^i^— {J.C] 


80M  Ma^  1845. 
SxcoiCD  Division.— (FX.M.H.) 
No.  177. — ^Edwabd  BiiLTON,  Pursuer^  r.  Mecen 
Matthews  and  Lbokard,  Defenders. 
Process — Jury  Triid — ^Now  Trial — A  new  trial  wasgraakdrir 
the  Court  were  of  (pinion  that  the  verdict  of  tie  jury  eottU  i- 
be  supported  on  any  reasonable  view  of  the  evidenct. 

Continuation  of  case  reported  antey  voL  xvi.  pp.  S^ 
502  and  576 ;  vol.  xvii,  pp.  52  and  71. 

Thb  was  an  action  for  reducing  a  bond  of  caati:3 
granted  by  the  pursuer  to  the  defenders  for  Mr  Gfiist 
llickes.  An  issue  was  adjusted  to  try  whether  Raii^ 
had  been  induced  to  subscribe  the  said  bond  '*  by  - 
due  concealment  or  deception  on  the  part  of  the  dcfc: 
ders,  or  either  of  them." 

At  the  fii*st  trial,  which  took  place  on  Slsi  July  t^ 
1st  August  1843,  the  jury  returned  a  verdict  fcr  "> 
defenders.  The  pursuer  excepted  to  the  law  laid  d»>n 
and  the  Court  disiollowed  the  exception  on  27th  J.iri 
ary  1844,  (see  voL  xvi.  p.  250.)  The  pursuer  appeal 
when  the  House  of  Lords,  on  14th  June  18-lr4»  revtr-r 
and  granted  a  new  trial,  (see  vol.  xvi.  p^  502.)  ^ 
this  new  trial,  the  jury  returned  a  v^^ct  lor  the  ^ 
suer. 

The  defisndars  aeoordingly  moved  for  a  nde  to  ^ 
cause  why  the  verdict  should  not  be  set  aside,  and  a  vi 
trial  granted. 

The  argument  was  wholly  as  to  the  suffickn^  «f  *^ 
evidence  to  support  the  verdict. 

At  advising, 

r^^edwyn,^^0^^^^^l^^cm*^^ 
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I  m&y  almost  tenn  a  role  of  Court,  that  no  yerdiot  U  to  be  dis- 
turb^  founded  (m  eTidence,  when  it  is  possible  to  take  a  view 
of  the  eridence  sufficient  to  support  the  opinion  of  the  jury, 
eren  aIthouj?h  that  should  not  be  the  soundest  or  most  natural 
view,  or  such  as  the  Judge  did  or  would  take.  But,  on  the 
other  hand,  I  am  bound  to  hold,  that  it  is  the  duty  of  the  Court 
to  review  a  verdict  if  it  be  manifestly  contrary  to  evidence,  in 
consequence  of  the  jury  having  taken  a  false  view  of  it,  and 
more  especially  if  they  had  not  a  mere  issue  in  fact  to  try,  but 
one  where  the  fact  was  to  be  applied  to  the  law  as  laid  down 
by  the  Judge ;  and  i^  in  doing  so,  they  have  misconceived  the 
charge,  or  supposed  that  the  foots  came  up  to  the  requisitions 
of  the  charge  when  they  clearly  did  not,  then  the  Court  is  bound 
to  affiird  ^  complaining  Thirty  an  opportunity  of  obtaining 
justice  by  submitting  the  case  to  the  decision  of  another  jury. 
Observe,  I  s^y  to  obtain  justice ;  for  it  is  only  in  the  case  where 
the  Court  are  satisfied  that  justice  has  been  firustrated  that  a 
new  trial  should  be  granted.  Now,  being  very  decidedly  of 
opinion  that  the  jury  have  not  applied  the  facts  of  the  case 
according  to  their  true  import,  as  established  in  evidence,  to  the 
law  which  must  have  been  laid  down  by  the  Judge, — ^for  it  was 
prescribed  to  him  by  paramount  authority,  and  as  it  has  not 
been  objected  to,  I  am  bound  to  hold  it  was  so  laid  down, — and 
as,  looking  at  the  evidence,  an  opposite  conclusion,  I  think, 
should  have  been  arrived  at  by  the  jury  if  they  had  not  erred 
in  the  application  of  the  foots  to  the  law,  I  feel  bound  to  allow 
a  new  trial  in  this  case. 

llie  law  of  this  case,  as  laid  down  by  the  House  of  Lords, 
is  this.  According  to  one  learned  Lord,  it  is,  that  there  may 
be  a  case  of  improper  concealment  or  non-communication  of 
facts  which  ought  to  be  communicated,  which  would  affect  the 
situation  of  the  jMirties  even  if  it  was  not  wilful  or  inten- 
tional, and  with  a  view  to  tiie  advantage  the  parties  were  to 
receive.  And,  according  to  the  other  learned  Lord  who  dis- 
posed of  the  bill  of  exceptions,  the  meaning  of  the  issue  is  de- 
clared to  be,  *'  whether  Bailton  was  induced  to  subscribe  the 
bond  by  the  defenders  having  omitted  to  divulge  facts  within 
their  knowledge,  which  they  were  bound,  in  point  of  law,  to 
divulge :"  Bound  in  law  to  divulge,  that  is,  such  facts  as  the  surety, 
the  friend  of  the  agent — he  who  is  applied  to  solely  by  the  agent, 
and  who,  out  of  friendship  to  him  alone  agrees  to  become  his 
cautioner,  in  order  to  secure  the  employment  to  him,  and  with- 
out any  application  to  him  from  the  principal,  or  desire  that  he 
should  come  forward — ^by  being  informed  of,  would  have  refused 
te  become  bound  for  his  friend  as  not  trustworthy ;  for  it  is 
only  such  matorial  facts,  which  affect  the  character  of  the  risk 
to  this  extent,  that  the  principal  can  be  required  by  law  to  com- 
municate, when  no  application  is  made  by  the  proposed  cau- 
tioner for  information  as  to  the  prior  dealings  of  the  agent. 
The  principal,  who  cannot  be  supposed  to  have  any  doubt  or 
suspicion  of  the  man  he  is  emi^oying  as  his  agent,  is  further 
confirmed  in  his  confidence  by  his  friend  coining  forward  as  his 
cautioner  without  any  inquiry  at  him ;  and  thus  he  is  never 
culled  upon  to  investigate  minutely  the  conduct  of  the  agency, 
nor  to  suppose  tliat  a  doubt  may  be  cast  upon  the  prior  proceed- 
ings by  an  inquiry  made  regarding  them. 

It  was  well  remarked,  that  it  is  difficult  for  the  Court,  sitting 
calmly  in  review  on  this  case,  when  the  whole  circumstances  of 
irregularity  or  inaccuracy,  producing  instructions,  remonstrance 
or  remarks,  even  as  tending  to  destroy  confidence, — some  ex- 
plained and  thought  of  no  more  at  the  time,  nor  entitled  to  be 
thought  of^  now  ^t  they  are  explained ;  others  shewn  to  be  in 
the  circumstances  inconvenient  or  impossible,  and  therefore  not 
iuiisted  in — thus,  also,  no  longer  to  be  taken  into  view, — to  take 
a  just  view  of  the  circumstances,  so  as  to  place  themselves  ex- 
actly in  the  situation  of  the  defenders  as  to  knowledge  of  what 
would  affect  their  mind,  and  thus  ascertain  what  was  material 
to  be  communicated.  Still  less,  with  all  submission,  must  I  say 
it,  was  it  in  the  power  of  the  junr,  with  all  the  facts  stated  to 
them  at  one  time  in  a  mass  by  the  counsel,  and  placed  before 
them  in  one  view,  to  discriminate  accurately  among  them,  and 
consider  their  ^ect  upon  the  mind  of  the  defenders  as  they 
occurred,  not  at  one  time  and  together,  but  during  a  course  of 
time,  from  January  1834  to  October  1835. 

The  misconduct  of  the  agent— that  firom  which  loss  has  arisen 
-Hsonssts  in  this,  that  he  sometimes  discounted  bills  of  the  cus- 
tomers of  the  house,  and  instead  of  remitting  the  proceeds  im- 
mediatelj,  he  retained  the  amount  and  applied  it  to  his  own  use, 
sometuses  giving  a  folse  date  to  the  discount  when  he  noticed 
the  diaooont ;  00  that,  for  example,  at  the  date  of  the  bond,  there 


was  a  balance  due  on  the  agency  accounts  of  £8067,  of  whidi 
there  was  of  debts  due  by  purchasers  £5185,  and  cash  in  Ida 
own  hand  £2882,  while  all  that  the  states  sent  by  him  monthly 
shewed  to  be  in  his  hands  was  £583.  If  you  allow,  as  MrMon- 
creifi^  (p.  6,)  does,  £500  to  pay  the  commission  then  due,  this 
was  a  very  reasonable  sum  for  the  agent  to  retain,  who  brides, 
as  the  accounts  shew,  had  various  expenses  always  to  disburse. 
It  appears  tliat  monthly  accounts  of  sales,  and  monthly  accounts- 
current  of  sums  received  and  paid,  were  sent  by  Hickes  to 
Bristol,  and  these  were  sufficient  to  shew  the  sum  due  by  the 
agency,  although  they  could  not  tell  what  part  was  cash  in  his 
hands,  and  what  part  was  in  bills  due  by  customers  (p.  6,  top.) 
This,  which  was  the  important  particular — ^for  it  was  here  wliere 
Hickes's  peculation  lay — could  only  be  discovered,  the  foot  as 
well  as  the  amount,  from  the  Glasgow  books,  and  with  a  good 
deal  of  investigation,  by  going  to  the  banks  to  ascertain  the  pe- 
riods of  discoimt,  which  were  often  difierent  fh>m  what  appeared 
in  the  monthly  states,  (p.  7,)  even  when  the  discount  was  men- 
tioned there. 

Now,  it  cannot  be  pretended  that  the  defenders  had  any  means 
of  ascertaining  that  tllckes  ret^ned  more  in  his  hands  than  hia 
states  shewed,  that  is,  the  sums  contained  in  the  third  column  of 
the  state  made  up  by  Mr  Moncreif^  and  printed  at  p.  8.  They 
never  were  in  Glasgow  subsequent  to  April  1834,  and  I  know 
of  no  circumstance  which  could  have  raised  any  suspicion  in 
their  mind  that  Hickes  was  acting  dishonestly,  and  was  not 
trustworthy,  and  that  aU  the  states  wliich  he  sent  were  false 
tvom  the  very  outset  of  his  agency,  and  made  up,  and  too  suc- 
cessfully, with  a  view  to  cover  his  deficiencv. 

I  confess  I  should  have  liked  if  the  jury  nad  returned  a  spe- 
cial verdict  here,  or  if  the  parties  had  concurred  in  a  joint  case, 
to  have  seen  what  points  they  really  thought  proved  to  have 
been  within  the  knowledge  of  the  defenders,  or  presumed  to  have 
been  so,  which  the  defenders  were  bound  in  law  to  communicate 
as  material,  though  unapplied  to ;  for  I  confess  I  am  unable  to 
comprehend  on  what  the  jury  have  returned  this  verdict  finding 
that  the  pursuer  was  induct  to  subscribe  the  bond  by  undue 
concealment  on  the  part  of  the  defendera.  Hickes  was  appointed 
agent  in  February  1834,  and  was  to  find  security  for  £3000.  It 
cannot  be  supposed  there  was  any  thing  to  give  the  defenders  an 
idea  that  he  was  not  trustworthy  at  this  time.  Even  before 
security  was  granted,  he  was  authorized  to  collect  above  £2000 
of  outstanding  claims  of  the  former  agency. 

Now,  let  us  attend  to  the  various  matters  which,  it  has  been 
said,  should  have  raised  suspicion  in  tlie  minds  of  the  defen- 
ders, and  should  have  been  communicated,  unasked,  to  the  pro- 
posed cautioner,  and  which  are  now  urged  as  sufficient  to  va- 
cate the  bond  of  caution. 

The  correspondence  shews  that  no  precise  rules  were  laid  down 
for  conducting  the  agency ;  that  was  left  on  the  former  practice, 
and  the  usage  in  such  cases.  He  transmitted  monthly  state- 
ments of  sales,  and  also  account-sales,  with  sufficient  regularity. 
Tlie  dates  of  rendering  are  given  in  the  first  column  of  Mr  Mon- 
creiff*s  state  always  within  the  following  month,  and  very  regu- 
larly during  the  last  six  months,  the  latest  being  the  5th  of  the 
month.  The  defenders  acquiesced  in  getting  monthly  states, 
and  these  gave  all  the  information  that  weekly  states  would 
have  given. 

Then  they  occasionally  call  upon  Hickes  to  make  farther  re- 
mittances. It  is  said  that  some  months  he  made  no  remittance, 
but  this  was  always  made  up  the  next  month  by  a  larger  re- 
mittance than  his  apparent  balance  for  that  montli  would  have 
allowed.  Thus,  he  makes  no  remittance  in  May  1834 ;  this  is 
made  up  in  June,  when  he  remits  £700,  although  the  balance 
shewn  at  31  st  May  on  the  transactions  of  the  month  was  only 
£323 ; — and  the  same  remark  applies  to  all  the  other  instances 
of  this  apparent  irregularity. 

Again,  they  wished  him  to  sell  only  at  four  months  credit. 
They  knew  he  did  not  do  so;  and  he  seems  to  have  given  suffi- 
cient reasons  for  this  in  May  1834,  that  other  houses  in  the  same 
line  were  giving  six  and  twelve  months.  This  statement  is  not 
dbputed.  I  never  see  the  term  of  credit  adverted  to  again  till 
24th  September  1835,  when  thciy  write, — **  You  must  really  keep 
up  your  payments  better,  and  attend  to  the  terms  of  credit ; 
but  it  is  not  said  that  tliis  means  four  months.  The  defenders 
could  not  fail  to  know  that  he  had  not  done  so*  and  they  had 
acquiesced  in  this ;  and  what  loss  falling  within  the  bond  of  cau- 
tion arose  from  this  extension  of  credit.  It  obviously  increased 
the  sales,  and  this  was  for  the  advantage  of  his  employers ;  but 
as  he  was  not  responsible  fia  on  sl  del  credere  commission,  and 

Digitized  by  V3l^^V  iC 


400 


REPORTS  OF  CASES  DECIDED 


only  for  hjs  rocovoriea,  and  on  these  only  reccirisd  commission^ 
ho  had  no  interest,  but  lli«  opposite,  to  Extend  thecrt^t,  if  tlmt 
were  to  locreiiflL*  iM  irivcovefible  debts  in  hi^  hands. 

The  states  shcwtnl  that  there  waa  an  Inereaaing  baiancom  the 
a^;enl*3  handi^;  but  wiis  it  such  ii»  to  iriduec  (suspicion  tliat  he 
had  rctamei]  cash  an<l  nusjippUed  it  ?  Tiw  bu^inei^s  had  increased 
under  his  luanugement ;  the  ffiime  months  which  in  iHJi  pro- 
du{!ed  X;H57  of  salcJ*,  produced  in  1835  £4GafiT^-tlu8  neces*flrily 
incrcasi^d  tlie  balance.  Besides,  an  aj^oiicy  auch  at  Um  coulfl 
not  be  carried  on  without  the  oecarrenee  of  Imd  debts,  Mr 
MoucreifTsays  the  balance  of  £^057  includeij  the  bad  debts  of 
lioth  agencies,  althougb  he  has  nnt  funnsliocl  a  state  «f  them.  It 
is  farther  said  that,  in  June  1835^  a  Ust  i?  gont  of  parties  fc^piir- 
ing  prompt  attention,  defaulters  to  the  extent  of  £1CT,'l  Hli^kes^ 
in  hiaanflffcr,  3d  An^aiat,  (p.  18,)  »ajSj— ^^  I  haTe  atttndijd  to  the 
infltruetions  in  joiir  letter  of  the  24tb  June,  as  far  as  it  is  practi- 
cable f  and  it  does  not  appear  that  there  was  any  reason  to  doubt 
tUift,  or  in  truth  that  iliore  was  any  neglSgenee  ln>ro.  It  apptmra, 
by  Mr  Monereift's  evidence,  that  X712  waa  reeovifred  prior  to 
30lh  8eptemherj  but  ilSDl  was  not  then  a^Kjuntod  for,  and  vas 
out^tandinf?*  It  te  not  alleiiiKl  that  these  were  reexivored  and  not 
accounted  for  by  Iliekos.  With  tfie  full  ipvesti|,^ithjn  of  the  ^tatt'S, 
and  cxami nation  of  tlie  books,  if  thi»  had  bet^n  truo^  it  nnist  have 
been  discoyered,  and  eould  haive  been  proved.  But  the  ptirsuer 
has  not  attempted  to  do  so.  Nor  is  it  proved  tJint  thoro  was  aay 
negligence  even*  It  was  hi  a  interest  to  recover  as  nmcb  as  he 
could.  Very  xwssjblysome  may  have  been  recovered  subse- 
qtient  to  :iOth  September,  and  even  if  the  whole  rtinuitn^l  unr^- 
covered,  it  was  no  lar^e  sum  on  sales  ext^edioK  XI  i, GOD  in  act- 
ditiou  to  the  snlea  under  the  former  agnjnqy,  of  which  sre  do  not 
know  the  amount,  hut  where  we  also  hear  of  baxl  debtj?. 

Ah  to  Cattern'i  bill,  can  it  be  supposed  that,  when  the  account- 
current  in  June  staterl  this  sniatl  bill  diseonntetl,  they  hxiked 
back,  or  were  bound  to  hx(k  hack  to  prior  state*,  when,  if 
they  bjul  any  suspicion,  they  might  have  found,  in  the  st^te 
of  bills  ill  March,  that  this  bill  was  said  to  be  payable  at  a  prior 
date. 

It  is  further  said,  that  the  books  of  tlie  agency  were  not 
balancod  for  twenty-one  tnouths.  But  this  was  not  peculiar  to 
this  agfency  account;  it  was  omittcfl  because  the  books  of  the 
copartnery  were  not  balancod  during  tliat  time,  even  althou^fh 
there  were  changi^s  in  the  partnership.  But  if  they  had  bct-n, 
all  it  would  luive  shewn  would  have  been  an  increasin;^  balance, 
no  donbt  outstanding^  but  it  would  not  hare  shewn  that  the 
cash' balances  in  his  hands  were  larger  than  be  represented  in 
liis  monthly  accounts,  which  is  the  real  matter  in  his  condtK^t 
which  would  have  indicated  untru'+twnrthineas.  The  increasing 
balance  nii^ht  have  called  tor  an  explanation,  and  Ilickes  would 
probably  have  told  thcro,  and,  to  a  certain  e;itent,  witli  trutli^ 
of  ijierease^l  sales,  of  continually  iticreasing  bad  debts,  and  of 
the  n£?ees3ity  of  extended  credits.  UnleBs  suspicion  was  raised 
on  other  grounds,  this  would  have  been  satisfactory. 

There  is  a  letter  in  May  1835.  which  tt  i»  possible  tnay  have 
misled  the  jury.  It  is  addressed  by  Matthew's  to  Hickfci,  and 
speaks  of  his  conduct  tending  to  destroy  eotrfldence  (p.  IS.)  If 
the  subject  was  not  duly  attended  to,  it  might  be  aupposofl  that 
it  alluiletl  to  the  balances  in  his  hands,  and  these  mijrht  give 
room  for  a  suppcjsttion,  wluch  was  thrown  out  at  the  bar,  that 
suspicion  did  exist  \  but  that  the  means  of  ascertaining  wlietiipr 
it  was  well-fotmded  or  not  was  refrained  from, because  at  this  time 
the  bond  bad  not  yet  been  obtained,  and  till  that  was  got  it  would 
not  be  prudent  to  investigate  the  ace^iunts  of  Ilickes*  But  the 
letter  had  no  reference  to  these  balances,  even  if  an  examinfttirm 
coidd  have  led  to  the  detection  of  Ms  frauds,  but  soleJy  to  the 
delay  as  to  the  bond.  Twelve  months  had  elapsed  dnee  this 
was  promised,  and  still  it  was  not  executed.  It  was  this  delay 
that  tended  to  "  destroy  confidence,"  a  strong^  expression  use<i  to 
urge  him  to  get  it  executed,  which  accordingly  had  the  efllict. 
Tlie  bond  is  given — any  diminution  of  confidence  is  at  an  end — 
confidence  i.s  fully  restored,  so  much  so  that  the  agency  cotiti- 
nues  for  two  years  longer,  till  May  1837,  when  it  is  put  an  end 
to  the  moment  it  was  suspected  there  was  any  thing  wrong  in 
liis  conduct,  which  first  dawned  upon  the  respondents  by  the 
return  of  a  dishonoured  bill  upon  them,  when  one  of  the  partners 
came  down  to  Glasgow,  whero  alone  the  state  of  the  agency 
eould  be  ascertaineil.  in  consequence  of  the  false  states  he  i^a*l 
always  furnished.  Had  any  suspicion  existed  prior  to  the  date 
of  the  bond,  would  they  have  been  so  long  of  verifying  their  sus- 
picions after  it  was  granteij,  and  permitted  him  to  go  on  getting 
deeper  and  deeper  in  their  debt?  The  supposition  Is  iini»ossible  ; 


but  the  step  was  taken  on  the  very  Urst  occuifM]  odirtiidi  i 
doubt  aroso  m  their  mind  as  to  his  nntmstwofthiiK9&. 

These,  I  think,  are  all  the  cireumstanecs  which  hafc  kn 
founde<l  ou  in  this  case;  anil  from  aU  of  these,  eveatiiur^tboi 
oombineih  and  as  pressing  upon  the  mind  al  the 
I  cannot  but  conclude  with  Mr  Moncreiff,  (p,  9,)  thntj 
only  at  the  monthly  stateS)  and  tlie  Bristol  book's  it 
appear  to  me  ttmt  there  was  any  tiling  neccssadty  nlmliUni  H 
excite  suspicion  of  unfair  dealing/' 

It  IS  true,  MrBorthwickeayav  (p.  11,)  '^lookingtolhe 
outstanding,  I  should  have  suspect^  mnc  tiling  wroa^^"  BAh 
explains  this,  and  takes  two  elemenu  into  viuw  in  artiTia^  u 
this  opinion,  not  legitimately  in  the  case  as  af!cetiiig  tia-  mM 
of  tlie  defenders.  ^'  The  sum  was  too  large,  on  like  rule  ol 
months  cn^it."  This  tliey  knew  could  not  be  obaarraL  ^  AiA^ 
considering  what  I  know  of  the  respectability  of  tlie  hcHUaMi 
with  In  Glasgow/'  information  which  they  could  not  ^miif 
have 

I'niler  tbeiio  cirGHiastanoef),  I  cannot  wonikT  at  thileairf 
the  defenders  to  have  an  opportunity,  by  submitting  thdf  o^ 
duct  to  th@  decision  of  another  jury,  under  any  pwaaltj' 
may  be  attached  to  it  as  to  payment  of  expenses,  in  otvkrto 
oifthe  imputation  which  has  Wen  cast  upon  tlieif  chartClir 
Briti^i  mercliants  for  fair  dealing,  as  if  they  bad  iisdaed«  ^ 
unduQ  concealmetit^  a  cautioner  to  come  Ibrword  lor  ihaP 
agent,  whom  they  knew,  or  strotigly  suspected  to  be 
and  I  cannot  bring  myself  to  tiiink  we  ought  to 
this  chauce  of  redeeming  their  chj*r»cier,  A  new  tnilli 
di>u!it  not  to  be  granted  ligfatly;  hooco,  It  m  ofben  _ 
only  under  the  penalty  of  piaylng  the  expctii^^  <if  tbt  oa*  tt 
ct^pted  to — ^severe  enough  surely  upon  the  psurty  who  thevt : " 
the  venlict  is  contrary  to  evidence ;  and  If  Ihe  expenses  of  thecnte 
party  arc  paid,  if  his  plea  is  Just  he  doc9  not  snifter,  as  b«fi( 
be  entitled  to  the  same  verdict  again.  If  it  is  not  Just  \m  t-k'^ 
should  have  no  favour.  Ckintrast  tlie  pursiier^s  camd  nfiiatiM 
defend crs\  Nothing  existed  suspicious  of  their  agvnt  in  Iti 
mind;  they  believed  him  trustwortby.  The  aocownt*  lui  ■ 
sbewvfl  nothing  of  his  p^:ulattoiis.  From  the  Hr^t  it  vju  i 
ranged  that  be  was  to  find  security.  He  ia  dilatory  m  ifcs 
so  ;  and  so  little  fuspicion  attaclie<1  to  Inm  lliat  he  ii  sUm 
to  go  on  for  more  than  twelve  months  without  its  b^fi 
em pt only  insisted  in  ;  and  then  it  is  not  from  any  saipiea^ 
but  solely  on  the  estahlishment  of  a  new  ftnn  tJiat'lhb  stifob 
tion  is  cnforceil.  He  applies  to  his  friend  Mr  Ilailtou— 1»«' 
had  K'cn  his  agent  in  settling  iiis  aflhirs  with  his  partmrr 
ley.     rerhaps  I  am  not  entitled  to  reft*r  to  the  pr( 

the  fonner  case,  which  shewed  this,  and  Ids  conlinnud  in        

with  Rail  ton-  but  tliis  I  may  assumcv  that  none  buta^c^^ 
fi-iend  indeetl  would  undertake  a  cautionary  obligation  fx  Ir^ 
good  conduct  of  another  to  the  extent  of  £400Q  in  the  nao^ 
mcnt  of  a  busiincss  where  the  control  of  Ids  priin^v^d  •^"3  ^ 
clndod  by  the  distance  of  their  residents,  and  tli 
required  to  be  repose^l  in  the  agent.    Then  this  fn- 
bcoome  cautioner,     lie  makes  no  inquiry  of  t?  ii '- 

their  mtjsfacti*m  with  the  mode  of  his  doing  J  tl 

corrt?ctnefts  of  his  accounts  ;  but  it  cannot  be  -  '^'' 

friend  did  not  make  inquiiy  of  the  agent  hi 
no  dottbt  get  ai*surnnces  from  liim  tliat  every  . 
He  mii^ht  sliew  him  the  copies  of  hi*  monVn 
eou  n  ts-cu  rrent.  Hew  ould  thus  deceive  1  dm  j 1 1  ^ 
deceived  hi^  employers.  But  it  seems  very  lunii  to 
penalty  of  his  fruud  np4m  them  and  relieve  ttie  odicr, 

1  am  aware  that  in  granling  or  refusing  a  n* «  *" 
opinion  of  the  Jwlge  who  tried  the  cause  is  Aiwa. 
consideratioD ;  and  as  we  hafe  tlie  advantage  i>i  ' 
Ixirtlship  one  of  our  number,  if  he  sliall  say  iliai  il*a  »il 
the  one  he  expect^l,  or  tlie  one  he  would  have  ad?  Indif 


been  to  offer  an  opimon,  as  |'    ' 
stating  what  in  point  of  law  tVi 
which  is  given  as  the  law  of  0 
who  disposed  of  the  fornter  bill  ■ 
--I  would  at  once  admit  thiii 
evidence.    At  the  same  time,  I  iJia^ 
nature  of  the  testimony,  not  by  a  nu 
^^when  it  may  be  of  imp       "      ' 
given  his  evidence,  fliiC. 
but  where  two  iiiu  Mi 
men  give  tb^aritli 
can  tlie  books  in  p^  i 
reviewing  at  leasurc 


might  ha^  * 
vv^as  bound  to  dif 
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positkm  at  •!!  less  caiwble  of  arriving  at  the  tnith  than  the 
Judge  who  it  to  tem  hisopinioii  at  a  dnglefllttmg  in  the  eoarse 
of  an  faifettigation  into  complicated  mercantile  transactions  ex- 
tending o?er  a  oonsidenihle  period.  M^  deliherate  study  of  this 
case  kas  resulted  in  a  yery  dear  opinion  that  great  ii\)ustiee 
will  be  dtxae  to  the  defenders  if  a  new  trial  he  not  granted  here. 
I  will  onlj  add  this.  It  was  pressed  upon  us  from  the  har 
that,  to  allow  a  new  trial  would  he  to  have  three  trials  in  this 
caact  to  the  great  disparagement  ol  the  system  of  trial  by  jury. 
Bat  I  hold  that,  in  truthf  there  has  only  been  one  trial,  according 
to  tiie  law  which  has  been  prescribed  to  us  fbr  this  case.  The 
int  trial  fiuled  not  from  any  erroneous  yiew  of  the  facts  of  the 
case.  But  even  if  it  were  so,  where  we  were  satisfied  that  the  yer- 
diet  is  against  eyidence,-and  that  great  ii^ustice  has  been  done  l^ 
the  yerdict,  I  think  such  a  consideration  should  not  weigh  with 
the  Court.  But  eyen  such  a  result  would,  I  must  hold,  bo  less 
iDJvrious  to  the  credit  of  jury  trial,  where  justice  is  finally 
attained,  than  if  the  unsuoceeisftil  party  is  made  to  sit  down 
under  an  unjust  yerdict,  to  his  great  loss,  with  the  flings  con- 
sequent on  such  a  reauh,  rather  than  disturb  the  yerdict,  while 
even  the  suocessftil  party  cannot  but  be  secretly  exulting  that 
his  case  has  been  submitted  to  a  jury  rather  than  to  a  court  of 
law  <»•  an  intelligent  arbiter. 

Lord  Mimareiffi — ^I  must  confess  that  I  haye  had  considerable 
^IBeulbr  in  coming  to  a  decided  opinion  in  this  case,  arising 
chi^y  from  the  peculiar  position  in  which  the  cause  stood  in 
the  last  trial. 

The  yerdict  of  a  former  jury  in  fiiyour  of  the  defenders  haying 
been  set  aside  in  consequence  of  a  bill  of  exceptions  to  the  charge 
of  the  presiding  Judge  in  matter  of  law,  though  disallowed  by  a 
nu^jori^  of  this  Court,  haying  been  sustained  by  the  House  of 
Lwds,  I  stated  the  law  to  the  jury  in  the  words  of  Lord  Chan- 
cellor Eldon  in  the  case  of  Smith  against  the  Bank  of  Scotland, 
and  of  Lords  Cottenham  and  Campbell  in  the  present  case. 

Under  this  direction,  to  which  no  exception  was  stated  by 
either  party,  the  yerdict  returned  substantially  finds  that  the 
pursuer  was  induced  to  sign  the  bond  in  question  by  undue  con- 
ceahnent  on  the  part  of  the  defenders.  The  defenders  now  moye 
to  have  that  yerdict  set  aside,  and  a  new  trial  granted,  on  the 
ground  that  it  is  contrary  to  evidence^  or  without  sufficient  evidence 
to  warrant  it. 

The  right  to  moye  for  a  new  trial  on  such  aground,  which  had 
been  long  settled  in  England  as  mattier  of  necessity,  is  mado 
clear  in  Sootland  by  our  statutes,  and  is  indeed  a  yery  impor- 
tant and  sacred  right,  resting  on  principles  which  haye  been 
justly  deemed  essential  to  the  yery  existence  of  trial  by  jury  in 
civil  cases.  For,  if  there  were  lodged  in  every  jury  such  an  ab- 
ioiate  power  to  deal  with  the  property,  or  the  honour  and  cha- 
racter of  the  indiyidual  parties  before  them,  by  an  arbitrary  dis^ 
nretion  against  evidence,  or  upon  no  sufficient  evidence,  without  amf 
woer  ofcontroly  the  trial  of  such  cases  by  jury,  instead  of  being, 
IS  I  belieye  it  to  be,  a  great  benefit  and  blessing  to  the  country, 
rould  be  in  great  danger  of  becoming  an  instrument  of  the  most 
Tievoas  injuatice.  But,  on  the  other  hand,  all  authorities  have 
eld  it  to  be  one  of  the  most  delicate  duties  which  a  Court  has 
3  discharge,  to  deal  with  such  motions  for  new  trial  on  matters 
f  fact  and  evidcnco.  For  we  all  must  be  sensible  that  repeated 
ials  of  the  same  cause  are  a  yery  great  evil,  and  that  to  set 
side  a  yerdict  fairly  returned,  where  no  matter  of  law  has  been 
roperlr  raiaed,  on  light  grounds,  or  merely  because  the  Court 
iay  think  that  the  yerdict  might,  in  better  consistency  with  the 
ddence,  have  been  different,  would  tend  to  supersede  the  jury 
together,  and  involve  the  parties  litigants  in  endless  expense 
3d  vexatioo. 

Nevcrthelesa,  when  such  a  case  is  presented  to  us  on  reason- 
»Ie  and  probable  grounds,  we  cannot  refuse  to  come  firmly  to 
important  a  duty.  The  ends  of  substantial  justice  must  be 
cured,  and  we  must  deal  with  such  motions  according  to  the 
«t  U^ta  we  can  obtain,  and  the  best  judgment  we  can  form 
I  Uie  state  of  the  particular  case.  But  it  is  always  to  be  re- 
emAiered  tiiat,  in  granting  a  new  trial,  where  it  appears  to  be 
Ued  tev  we  do  not  ourselves  decide  the  merits  of  the  cause, 
X  oaij  hdid  that,  in  the  circumstances^  -the  trial  has  not  been 
fcisfiu^toty,  and  that  it  is  fit  that  it  should  be  submitted  to 
other  JiuT. 

Ea  the  present  case,  there  was  only  evidence  led  upon  one 
te.  Bot  then  the  verdict  is  in  fayour  of  the  pnrty  who  led 
kt  eyidaaoe,  the  pursuer ;  and  this  has  raised  a  special  difficulty 
my  ndnd-  'The  defenders  adduced  no  evidence,  though  the 
»e  efUlant^y  admitted  of  mat^ial  evidence  on  their  part.  If 
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they  could  have  brought  it.  They  took  tlteir  chance  of  the  re- 
sult on  the  pursuer's  evidence ;  and  though  they  were  no  doubt 
entitled  to  the  benefit  of  all  facts  in  their  favour  appearing  in 
the  written  or  other  evidence  adduced  by  the  pursuer,  the  state 
of  this  case  essentially  is,  that  it  is  on  the  insufficiency  of  tho 
pursuer's  evidence  to  prove  the  affirmative  of  the  issue,  and  not 
on  the  yerdict  being  contrary  to  any  evidence  put  before  tho 
jury  by  the  defenders,  that  the  motion  for  new  trial  must  rest, 
llie  gn^ound  so  taJcen  is,  no  doubt,  perfectly  legitimate.  But  we 
must  be  satisfied  that  it  is  solidly  founded  in  truth  and  justice 
bdTore  we  order  a  new  trial,  to  impose  a  fircsh  burden  of  expense 
on  the  pursuer,  and  give  the  defenders  an  opportunity  of  at- 
tempting to  make  a  new  case  bv  evidence  which  they  might 
have  led  in  the  past  trial,  and  did  not  choose  to  lead. 

I  have  felt  this  to  be  a  delicate  and  difficult  matter.  Never- 
theless, I  am  bound  to  deal  with  the  case  as  it  stands ;  and, 
after  much  tiiought  and  consideration,  I  have  come  to  be  of  opi- 
nion with  your  Lordship  and  Lord  Medwvn,  that  the  justice  of 
the  case  requires  that  a  new  trial  should  be  granted.  I  was  of 
opinion  in  the  trial,  that  the  pursuer  had  entirel;^  failed  to  prove 
his  case ;  and  though  I  did  not  say  so  to  the  jury  in  express 
words,  (which,  perhaps,  I  ought  to  have  done,)  I  believe  that,  in 
the  observations  which  I  made  to  them,  no  one  could  be  at  an;^ 
loss  to  discover  the  opinion  which  I  entertained.  I  certainly 
expected  the  verdict  to  be  different  from  that  returned.  I  was 
dissatisfied  with  that  verdict  at  the  time ;  and  after  hearing  all 
that  could  be  said  in  support  of  it,  I  am  still  of  opinion  that  it 
was  not  warranted  by  the  evidence. 

In  these  circumstances,  and  finding  that  two  of  your  Lord- 
ships are  strongly  impressed  with  the  same  opinion,  I  feel  it  to 
be  my  duty  to  concur  with  you  in  granting  the  now  trial  asked, 
on  payment  of  costs,  though  I  must  feel  great  regret,  in  doing 
so,  tlmt  I  have  the  misfortune  to  difibr  from  another  of  my 
brethren. 

As  there  must  be  another  trial,  I  do  not  think  it  expedient  to 
enter  into  the  details  of  the  evidence  ;  and  this  is  the  less  neces- 
sary, because  my  views  regarding  it  were  pretty  fully  mado 
known  to  the  parties  at  the  trial. 

But  what  are  the  leading  facts  by  which  the  pursuer  thinks 
he  proves  that  he  was  inchced  to  sign  the  bond  by  undue  conceal- 
ment? The  defenders  had  no  previous  knowledge  of  him ;  tliey 
had  no  communication  with  him;  and  he  made  no  inquiry 
or  demand  for  information  of  them.  He  was  the  friend  of  Hickcs, 
the  agent — Abound  to  know  his  character  and  condition— and  on 
that  moting  he  became  surety  for  his  honesty  and  fidelity.  But 
he  says  that,  before  the  bond  was  signed,  certain  circumstances 
existed  or  had  occurred  which,  if  known,  would  have  prevented 
him  fh>m  signing  it,  and  which  the  defenders  were  bound  to 
communicate. 

He  says,  1.  That,  RowleVj  the  former  partner  of  Hickes,  had, 
while  in  competition  with  mm  for  the  a^ncy,  accused  Hickes 
of  an  incorrect  proceeding  r^arding  the  negotiation  of  a  certain 
bill.  Th&fact  that  such  a  proceeding  had  taken  place  was  not 
competently  proved  in  this  trial,  Rowley  not  having  been  called 
to  prove  it,  though  it  was  proved  that  tiie  defenders  were  aware 
that  Rowley  said  so.  But  there  is  an  invincible  presumption 
that  the  circumstance  had  been  explained  by  Hidces  to  Uieir 
satisfiiction,  and  made  no  impression  on  them,  otherwise  it  is 
absurd  to  sui^K)6e  that  they  would  ever  have  employed  him  as 
their  agent  at  alL 

He  says,  2.  That  no  balances  were  struck  in  the  books  of  the 
defenders  during  the  whole  ciirrency  of  the  agency.  This  may 
be  incorrect  or  unsafe  practice  for  the  defenders  in  their  own 
trade.  But  it  applies  to  all  their  business,  and  not  to  this  agency 
particulariy ;  and  to  m^  mind  it  can  never  be  r^i^arded  as  either 
ttsdf  a  fact  within  their  knowledge  which  they  were  hound  in 
law  to  communicate  to  a  proposed  surety  for  the  honesty  of  an 
agent,  befbre  accepting  such  a  bond  of  surety  from  him,  or  as 
preying  that  other  fSocts  material  were  in  their  knowledge  which 
they  were  bound  to  communicate.  It  rather  proves  the  reverse  ; 
and  the  attempt  to  found  so  much  on  it  in  reality  goes  to  an 
entirely  diflf^rent  point  from  un<bAe  cwiceahnent,  yiz.,  want  of  suffi- 
cient yigilance,  which  is  not  a  p(ttnt  inyolved  in  this  issue. 

He  says,  3.  That  the  balances  on  the  agent's  own  accounts 
had  been  constantly  increasing,  till  at  last,  immediately  before 
the  bond  yras  signed,  they  amounted  to  a  very  large  sum.  But 
this  must  be  taken  along  with  the  other  statement,  4.  That  ho 
had  acted  in  oppoaition  to  their  positive  and  repeated  iiguncUons, 
in  allowing  a  larger  credit  than  four  months  to  the  customer8;> 
For  it  appears  that,  according  to  the  accounts  rendered  to  thcm^ 
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the  tiicr^jised  atiinuiit  of  tho  balaticoa  ootifliated  nmmly  of  fkiada 
ouUtiiiKlbiN:  ill  t lie?  kiindm  qf  rttsimucru^  aud  tliat  the  balance  of 
4.'ji5li  in  hb  own  huntlft,  mxordinff  tf>  the  accomitJt,  waa  not  at  all 
citdrL^^sivc.  But  though  it  is  true  thAt  the  defcndori  spoki^  m 
Btroiig  tiirms  of  the  limitation  of  the  cHHlit  Ut  four  moutlia,  and 
frfiquutitly  rtjnionstratLHl  on  tlie  anbject^  lllckes  had  anawereid  to 
their  niiiioiiHtranccsi  thiit  thepractictsofotlnsr  Agents  and  houses 
ill  tjil.Lsi^jni'  reudortiJ  it  impo^aiblo  thr  him  to  kec^p  his  place*  for 
tiiti  dt4\:ii'liM'B  ill  the  luorketj  uiik-sa  hii  nUuw<^d  «  longer  ertniit 
than  ftmi'  months.  And  uuk'aa  it  ]m\  been  proved  that  liia 
^tatuini'nt  wm  not  true,  ajid  tlmt  th<?j  had  information  that  he 
wan  dLux'iviii^  ilium  on  tlii^i  pon^t^  I  own  X  do  not  see  whal  thtsc^ 
wiki  Lu  the  eireurngtant-o  whieh  ahonld  render  it  an  wjidSyft  &m- 
retiimeid  to  iwi&C4i  the  purfiuer  to  sign  the  bond^  that  they  did  not 
thkik  it  nc't^ssiiry  to  eominnnicattj  it  to  him,  with  whom  they 
Ihid  no  cornniunieation,  he  livin^f  in  Glasgow,  and  being  inti- 
ntately  at'ciuaintcti  with  the  nalui^  of  llicketV  trade. 

l3L'i»idi>fl,  it  is  not  iji  eviileiK^  that  any  lo^  was  occaaioned 
by  the  extended  ci^lit  allowt^d,  and  all  that  oceiirrt»d  rogiiniing 
it  was  perfwitly  open  and  undijjjf uiaed, 

5.  A  very  plauBible  arj^iment  i^  raised  on  a  letter  of  28th  !tlay, 
Cp.  IG,)  and  on  the  iirgeney  of  tiiy  defender*  fnrthe  ttond,  and  a 
complaint  that  tlit*  deky  tendwl  to  dt'^trv^  conjidcttfr. 

I  own  I  ^Mninot  nttneh  f^reat  importance  to  this  clnMiinataiice* 
The  defenders  had  roqnirud  a  bond  of  surety  at  the  beginniiigof 
the  ai^t'iie^.  Iliekca  hrtil  promiaed  to  ffive  It,  but  hsd  delayed 
to  fulfil  hiu  promi*L\  W^is  it  wonderful  tljat  they  should  have 
complained  of  this?  But  was  it,  ©specially,  a  faet  whiefi  they 
wepw  iiound  to  communieate  to  thepm^^uet,  lie  could  hiirdly  be 
i^JEUorant  lliiit  Hiekei  had  enRiig«d  to  give  the  bond ;  for  it  niUJtt 
Have  been  lold  to  him  as  ilickea's  reason  for  asking  him  lo  be 
one  of  his  «ureuei*t  and  lie  c?ertainiy  knew  that  it  hail  not  btsen 
grunted,  a.s  the  boud  itself  uhewcfL  How,  then,  could  tt  be  un- 
dttii  titncFjdimud  to  ifHhtfe.\\\m  to  mgn  tjie  bond,  timt  the  de/endnr» 
difl  not  tell  film  that  llleke*  hwl  unduly  tlelnyed  ti>  procure  and 
deliver  i!ie  bond  ?  lie  saw  quite  well  that  it  had  not  been  griintvd 
tin  he  sif^ned  it. 

6-  In  t'onnetilou  with  this,  howerer^  the  pnraner  founds  on  a 
letter  of  24  ih  June,  near  a  month  afl<?r,  in  which  accounts  &r^ 
mendoned  a^  outsiandini?*  and  reqnirinjf  attejition,  amounting 
to  £1603.  Thiss  tlioii^h  it  «hews  some  difllcalty,  and,  perlinjia, 
incautiuu^nes^  in  tlieke^'a  inanoKement*  is  probably  but  n  v^ry 
naturAl  cireuinstaiicje  to  tMXHir  in  any  a^ncyj  and  it  is  a  very  na- 
tural siiKKeatiuu  by  the  ^-inployer.  But  it  doe«  not  at  all  ap- 
pear tliat  it  occiwioued  any  idarm  to  th«  defenders;  nndmf/iekcs 
uuis  fmf.  ftcrmiutifif  ffHSH-vj-alik  jW  titii  deUlu  due  hif  cutttomars,  i^ttillg 
the  bond  of  cjiutiou  eould  not  alter  the  state  of  that  matter* 

It  is  hi  evidc-nee,  that  £712  ot  the  sum  rt^ft^rrotl  t^  hml  t>e«jirts« 
coveret!  before  30th  September.  ■rimuf,di  the  rejtwas  then  out- 
■tnndiiigj  it  t«  not  proved  that  U  was  not  all  reeovert^  at  a  later 
period,  or  that  any  i>an  of  it  was  in  danger,  or  that  any  la«s 
ultimately  arose  on  it.  Tlie  real  eause  of  loss  failing  on  the 
surety  waa  in  the  see  ret  fraud  pnujtiaed  hy  Hiukes  in  the  mwie 
of  di^^mntin^^  the  bills,  whieh  was  only  detected  when  the  ac- 
countant obtjuned  iu"et*sa  to  tlie  liooks  of  the  bflukw.  and  com- 
pared the  entiie^  with  those  in  tlie  books  kept  by  Hickea  Uim- 
self,  and  Ids  practice  of  framing  his  accounts  Mxjj,  Atulmaldtlg 
hi«  t\?turiis  meijrn?ctly,  which  were  just  among  the  tlungi  against 
whkJi  Itiikon  eng^i^d  to  protect  the  defenders. 

7.  An  arffument  is  foun<leil  on  certain  en /r/^i*  relative  to  ft<3er- 
tain  bill  enlled  Cattern/s  bill.  An  entry  in  ^Lireh  bore,  that 
it  waa  jMij^ahk  on  1  Cth  May,  and  then  an  cotrj^  hi  June  stated  it 
tiA  disiiouiiial  on  the  4ih  June- 
It  is  not  provefl  that  the  defenders  knew  about  it.  Tt  ie  in- 
deed clear  the^-  did  not.  All  that  can  be  said  is,  that  if  tUey  had 
been  under  the  Icjidt  suspicion  of  any  false  dealing,  and  had  been 
lookifi^  vtjry  sharp  into  the  books  or  accounts,  they  might  have 
di?*oovered  it.  If  they  Iniit  ohserFcd  it,  haymg  otJierwise  no 
suspicion,  thev  would  naturally  liave  supposes!  that  it  nugbt 
be  some  tmnfuke  in  the  entries,  m  one  of  the  aecountaati  uyo, 
or  the  ^utmost  effect  would  have  been  to  lead  thimi  to  oak 
for  an  explanation.  Hut  are  we  to  take  it  to  have  been  in  un- 
duf  t^i/fici'fdment,  to  induce  the  pursuer  to  sign  th«  bon^  If  they 
did  not  search  for^  discover,  and  tell,  erery  littla  ciTeutnitance 
which  ^lad  oceurrcd  in  the  whole  course  of  the  agency,  when  the 
bond  came  at  last  to  Ik?  j^Ti^oteil  hi  Of:fobet^  1335,  five  months 
after  tins  occurrence,  of  whieh  no  notice  had  bwn  trdcen,  no- 
thii^  was  askod  of  them  by  Railton,  and  no  rcpmcHtatmt  waa 
mad^  by  Ihcm  to  him. 

Looking  at  each  of  the  drenmstaiicefl  fomided  on  acpamtely, 


or  imtting  them  all  togi:|her,  even  with  all  the  oobof^ilkfa 
ef>m}^l  could  throw  on  th^m,  I  am  really  ^olle  B3uliietD«t 
where  there  is  any  thing  like  a  ca^  proved  to  nidstf  t&etemiiiC 
tbii4  issue,  construing  it,  a^  we  ore  bound  to  d<x  iODHdiq?  ia 
the  rule  given  to  us  by  the  House  of  Ix>rd«,    Aadwbcolbi 
at  the  genera!  comi^lexiou  of  tlie  ca^e,  1  seo  stiU  leti  gttHtuJ  (be 
it.    I  see  nothing  proved  to  have  been  in  the  knowledi^  of  ik  i 
defenders,  and  unknown  to  tlie  porsaer,  wtudi  I  c^lu  aay the}' flit 
el  titer  boutul  in  hm\  or  called  uiion  as  a  matter  of  fult  Mb^H^ 
eommunicjite  to  the  pursuer.    I  tMnk  thai  no  etMof  Mii 
c<H]eealment  liasi  been  prt*ved. 

It  is  vei^  poAsiblc  that  the  pursner  maj  be  abk  tonifcii 
better  or  stronger  case.  But  at  prciest  I  think  tlytt  tibtn^ 
diet  iti  not  warranted  by  the  evidence  led* 

It  h[i!f  bec^n  stated,  and  much  dwelt  upc»i|  tbat  ttie 
in  tlieir  action  for  implement,  at  one  time  maintaloej 
bond  was  auflicicut  to  cover  past  traniactiona.  It  14  qvii^dQi 
tluit  it  was  not,  and  it  lias  l^^n  90  deddod.  The  ttiti 
probably  arose  ^Vom  mistake  in  those  eroplojed  by  tlmt 
the  object  of  the  argil mcnt  founds  on  tbe  circniDitaDDi 
account  for  ttic  other wii»c  inexplicable  fact,  that  tbeddh 
after  getting  the  bonil,  continued  Ilicke^  in  their  emiis] 
as  their  agettt,  and  intrusted  iiim  with  tlietr  property  lod 
to  a  large  extent,  during  twelve  months.  They  did  not,aiisllt 
case  of  t  he  Bank  of  Gotland,  take  a  bund  caki^iixd  and 
cover  arrears  of  ttie  agent  known  to  eziat,  and  im) 
turn  round,  make  the  agent  bankrupt,  and  oome  cm  tfati 
sureties  tor  the  loss.  On  the  ctmtmry,  they  wcait  oa 
the  anient  dnriug  twelve  nionth&r  after  having  gijt  the 
it  wa»  only  upon  his  bankruptcy,  at  the  end  of  that 
Ins  unfaJihfuhies^  was  disco vcy;«df  and  the  didenden  hid 
fiion  to  claim  on  their  bond  against  the  ^ui^ty* 

Lf^rd  Cftckfjiirri. — I  cannot  eonia  to  the  eoncl  uston  now 
but  aa  tlie  new  trial  Is  gTanted  b/  the  rest  i^  the  Court,  1 
not  detiiin  your  lordships  with  any  remajka. 

Lord  JiiMlii^-flerk. — I  eoueuT  entirely  witli  Lotnl  MiOtlii} 
We  are  buiuid  to  look  at  wliai  b  proved,  l  Gannttt  tbiiilE  iM 
venliet  is  Jiupjmrted  by  the  evidence.  I  see  no  reasfln  mhj  i| 
defenders  should  not  comply  with  the  usual  penalty  el  I 
cxtienses.  They  chose  Ui  try  (lie  caac,  aud  did  ool  lUM^ 
evidence  which  might  hava  prevented  the  msom^  { 
trial. 

Tlie  Court  granted  a  new  trial,  **  on  U*e 
pajtng  the  expenses  uf  the  la^it  trinL'* 

Prt^^idmfjJtuiqe,l/ird  Moncreitf.— .Iti.  Ruthi.^rf\ird,  Bu 
Maitbmii,   Monereitf;  John  Cullen,   W.S-,  A^nt^M  a  I 
Bell,  Pcmiey;  iSimon  Campbell,  S,8.C-,  J«j«nf.— Jorv  Cti  ' 
[F.I4.M.UO 


dOth  M€Rj  1845. 
Seooiu  DivisioN.~<F*l4.M.ttO 
Ko,  11%, — The  Duke  of  Montihisk,  /\iraner,  a 
AR<^HiiiALD  EDHO?f9w>iiE  and  oUiETs,  D^mdtm 

Obligation— Ilf  lief— Itoad— Trust—  Whtni 
hixd  offjtmi  if}  midc  yp  a  hss  q/JCI^  pet  <i 
Qfroadt  *'  hif  tilt  rents  «/'  the  t(Jt-biif*/aUm  ^ai 
i/te  mterifjit  oj'  (fttfrou     '  '  -i  t' 

accordifio  tft  thtfir'  rex/-  •■■■i  ^^m  pi 

jfaid t/tetr  pr^}fmriifnuf  ty  . ,,   ,.  .    p  ..    .  . ,....^^  .,  „.^:  «ajjb  t/^A 
trifiittkm-^JIM  m  a  qwsttion  of  retkf  amuay  «*•  p^ 
a/^-etamnt,  L  That  tkev  were  i*jw/?rf  to  rontrr^mte  M 
tk'ufar  ^^«  onf^  in  which  there  'L  T4«f « 

WOM  md  iifdih  in  a  tfrfxtttr  eitm,  h  inm^ismt^ 

amofth*ii,tJifn^tli3H  ''        "  .^'^  Mm  u^  t^wm^f^ 

tJihiitiitfiM  ;   nud^  3.  7  ''  ^t<i  h&d  $M  ilM 

um&  tiftt  (hfjxfti/  rcirUdt.:.^  , _ ,  ,/.i»>(i. 

In  the  jear  1797>  on  act  of  parlijim^nt  mu 
appointing  tnistat^g  for  the  mnnagcmcr:^     -^  - 
certitin  roiitb  in  the  neigh bourhow!  of  t 
limited  jiower  of  boirowing  nioner  wa? 
trustees  by  tlxe  fiUitu  te.   I  ti  1 8* J 1 ,  Ui  c  be  r 
road  amounted  to  £3200,  and  for  ivbitb  the  L-u.4 
BO  far  as  tliej  wout,  weru  lmbj|6,  ih^moniqirh^^ 
borrowed  accordb^igi^i^l!  |IC> Wt^w^Df  tli«  i^ 
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On  24th  November  1801,  a  meeting  of  the  road 
trustees  took  place,  the  minutes  of  which  bore,  that 

"  the  meetinjirt  taking  into  consideration  that  a  loss  of  about  £130 
per  Aomam  arises  on  the  line  of  road,  by  the  rents  of  the  toll-bars 
MJiog  that  much  short  of  the  payment  of  the  uiterest  of  the 
money  borrowed  for  making  the  said  road,  and  keeping  it  in  re- 
pair, and  that  it  would  be  a  hardsliip  to  make  the  trustees  on  the 
vest  side  of  the  Water  of  Leven,  and  those  eastward  of  Milton 
Bum,  liable  in  payment  of  any  part  of  the  loss,  as  their  names 
were  introduced  into  the  act,  and  they  attended  mectinj^s,  merely 
for  the  purpose  of  making  a  quorum,  having  no  material  interest 
in  the  road, — resolved,  that  it  is  tlie  opinion  of  the  meeting  tluit 
this  loss  should  be  made  up  by  the  whole  trustees  (with  the  above 
exceptions)  who  have  properties  in  the  parishes  tlirough  which 
the  road  passes,  whether  they  acted  or  not,  by  paying  their  re- 
apective  proportions  thereof  according  to  their  respective  valua- 
tionsr  and  that  a  committee  be  appointed  to  correspond  on  tins 
labject  with  the  trustees  who  are  not  present** 

On  22d  December  1801,  another  meeting  took  place, 
at  which  the  Duke  of  Montrose  produced  letters  from 
Sir  Archibald  Edmonstone  and  three  other  trustees, 
"  whereby  these  gentlemen  agreed  to  pay  a  proportion  of  £130 
irishig  upon  the  Drymen  trust,  as  mentioned  in  the  former  mi- 
notes,  which,  being  taken  into  consideration,  the  meeting  resolve, 
that  the  clerk  shall  immediately  make  out  a  list  of  the  valuation 
of  the  several  trustees  in  the  parishes  of  Dumbarton,  Bonhill, 
Kilmarnock,  and  West  Kilpatrick,  with  the  exception  of  the  trus  • 
tees  whose  property  lies  on  the  west  side  of  the  Water  of  Leven 
and  to  the  eastward  of  Milton  Bum,  and  the  proportion  to  be 
paid  by  each  trustee  of  the  said  deficiency  of  £130  sterling  eflbir- 
ing  to  such  valuation,  the  same  being  done  under  the  proposition 
made  by  the  Duke  of  Montrose,  wbo  agreed  to  be  rated  as  high 
as  the  highest  trustee,  and  that  the  committee  nanuMl  by  last 
meeting  be  required  to  transmit  such  calculation  to  each  trus- 
tee within  the  said  parishes,  with  a  request  to  pay  his  said  pro- 
portion into  the  hands  of  Robert  M'Kensie,  the  clerk  and  trea- 
rarer  to  the  tnutees,  betwixt  and  the  term  of  Whitsunday 
next." 

A  note  of  valuation  and  contribution  was  made  up, 
whereby  the  difierent  proprietors  contemplated  in  the 
minnte  were  rated  in  certain  proportions.  The  contri- 
bations  were  for  a  time  paid  by  the  proprietors  accord- 
^"gty>  but  not  with  regularity,  and  at  last  the  payments 
came  to  be  entirely  suspended.  Various  sums  of  money 
were  subsequently  borrowed  on  bonds  signed  by  a  few 
individnals,  and  particularly  by  the  late  Duke  of  Mon- 
trose. The  result  was,  that  a  large  amount  of  debt  was 
contracted,  while  the  revenue  derived  from  the  tolls 
was  insnfiieient  to  pay  the- expense  of  the  annual  repairs 
and  the  interest  on  the  loans. 

The  present  Duke  accordingly  brought  an  action  of 
relief  against  the  other  trustees,  founding  on  the  agree- 
ment entered  into  at  the  meetings  in  1801.  The  Court, 
on  11th  March  1842,  found 

"  that  the  obligations  and  interests  of  the  parties  to  the  record 
in  this  action  must  be  regulatcil  by  the  agreement  coutaincd  in 
the  minutes  of  24th  November  1801  and  the22d  December  1801, 
mentioned  in  the  said  record,  according  to  the  legal  meaning 
and  import  thereof;  and  remit  to  the  Lord  Ordinarj'  to  proceed 
further  in  the  cause.** 

The  Lord  Ordinary,  on  9th  July  1842,  before  an- 
swer, remitted  to  Mr  Donald  Lindsay,  accountant, 

*  to  report  on  the  amount  of  the  liabilities  of  parties  under  the 
ninutes  of  1801,  distinguishing  the  sums  paid  by  each,  and  the 
lums  still  remaining  due  by  each.** 

The  accountant  reported  at  great  length,  when  the 
[iord  Ordinary  pronounced  the  following  interlocutor, 
«rhich  notices  the  report,  and  certain  objections  which 
lad  been  lodged  thereto : 

"  90dk  March  1844. — ^The  Lord  Ordinary  having  resumed  con- 
iderwtoa  of  the  cause,  with  the  accountant's  report,  the  supple- 


ment and  second  supplement  tliereto,  and  whole  process.  Finds 
that,  by  the  interlocutor  of  the  Court  of  1 1th  March  1842,  it  is 
found  *  that  the  obligations  and  interests  of  the  parties  to  the  re- 
cord in  this  action  must  be  regulated  by  the  agreement  jeontiiR- 
j  ed  in  the  minutes  of  the  24th  November  1801,  mentiocMsd  in  the 
I  said  record,  according  to  the  legal  meaning  and  import  thereof:' 
I  Therefore,  finds  that  it  is  now  a  final  point  in  the  cause,  that 
I  the  said  agreement  of  1801  was  and  is  a  binding  agreement,  and 
I  has  not  b^n  brought  to  a  close,  recalled  or  dercBnquished,  or 
I  given  place  to  any  other  or  different  arrangement,  and  that  it 
is  to  be  enforced  as  a  subsisting  agreement,  according  to  the 
,  legal  meaning  and  import  thereof:  Finds  that,  according  to  the 
I  legal  import  and  meaning  of  the  said  agreement  of  1801,  no 
I  part  of  the  sum  of  £130  sterling,  payable  under  that  agreement, 
I  is  applicable  to  the  extinction  of  the  capital  of  the  debt  con- 
I  tracted  on  account  of  the  road  in  question  at  and  prior  to  the 
24th  November  1801,  and  remaining  due  at  that  date ;  that  tho 
parties  to  this  record  are  bound  to  contribute  annually  to  the 
funds  of  the  said  road  the  said  sum  of  £130  sterling,  in  the  re- 
spective proportions  or  sums  set  down  in  the  note  of  valuation 
and  contribution  prepared  by  the  clerk  to  the  road  as  payable 
by  each,  and  founded  on  in  the  record,  in  so  far  as  the  same  may 
have  been  or  may  in  future  be  necessary,  to  make  up  a  loss  to 
that  amount  arising  in  the  year  from  Whitsunday  1801  to  Whit- 
sunday 1802,  and  subsequent  years,  in  consequence  of  the  re- 
ceipts from  the  toll-bars  falling  short  of  the  cliarges  and  expen- 
diture, and  of  the  interest  of  the  said  debt  due  at  24th  Novem- 
ber 1801 ;  and  that,  although  the  loss  or  deficiency  in  any  one 
year  may  not  amount  to  the  said  sum  of  £130  sterling,  yet  if, 
in  a  subsequent  or  piiot  year  or  years,  it  shall,  from  the  fore- 
said causes,  amount  to  a  larger  sum  than  £130  sterlmg,  the  sur- 
plus not  required  for  any  particular  year  or  years  is  applicable 
to  providing  for  the  loss  or  deficiency  exceeding  £130  sterling  in 
the  subsequent  or  prior  year  or  years ;  and  that  the  said  parties 
were  and  are  chargeable  in  the  proportions  f(»«said  with  the 
said  sum  of  £130  sterling  annually,  in  so  far  as  requisite  for 
said  purpose, — their  total  liabilities  in  any  given  number  of 
years  being  always  limited  to  £130  sterling  for  each  of  said 
years,  with  interest  on  their  respective  proportions  of  said  sum 
firom  the  term  of  Whitsunday  yearly,  and  credit  being  allowed 
in  calculating  the  sums  now  due  by  each  party  fw  the  sums  al- 
ready either  paid  by  him  directly,  in  name  of  contributions  un- 
der said  agreement,  or  otherwise  advanced  for  defraying  the 
charges  on  said  road :  And  with  reference  to  the  special  plea  of 
the  defender,  Mr  Campbell  of  Stonefield,  that  his  responsibility 
under  the  agreement  1801  terminated  in  1835,  in  respect  of  his 
having  then  sold  his  property  of  Levenside,  and  ceased  to  have 
any  interest  in  the  district  and  its  roads,  finds  that  the  said  plea 
is  not  well-founded,  and  that  he  is  still  bound  by  said  agreement : 
Farther,  finds  that  in  so  fS^r  as  any  portion  of  the  contributions 
payable  under  the  agreement  1801  for  any  one  year  may  not  be 
recoverable  from  the  party  liable  for  that  portion,  and  a  propor- 
tional part  of  the  loss  on  that  year  produced  by  the  receipts  of 
the  toll-bars  falling  short  of  the  cliarges  and  expenditure,  and 
of  the  interest  of  the  debt  prior  to  1801,  which  would  otherwise 
have  been  paid,  shall  be  thereby  left  unprovided  for,  then  the 
portion  of  the  loss  not  recoverable  as  aforesaid  under  the  said 
agreement  1801,  with  the  interest  thereon,  falls  to  be  stated  in 
account  agamst  the  road,  and  to  be  provided  for  out  of  the  first 
surplus  arising  in  any  future  year  of  the  proceeds  of  the  toll* 
bars  over  the  amount  of  the  charges  for  management  and  ex- 
penditure in  that  year,  leaving  any  loss — which  in  the  said  last 
mentioned  year  may  be  brought  out  in  the  account  of  the  year 
as  so  stated,  in  consequence  of  the  balance  of  said  surplus  not 
being  sufficient  to  pay  the  interest  on  the  foresaid  debt  due  at 
24th  November  1801 — to  be  provided  for  under  the  agreement 
1801 ;  and  agreeably  to  the  second  supplement  to  the  account- 
ant's report :  Finds  tliat  the  persons  following  are  liable  in  pay- 
ment of  the  sums  after  specified  respectivdy,  on  account  of  the 
contributions  payable  under  the  agreement  of  1801,  and  that  as 
on  the  15th  Ma^  1842,  with  the  legal  interest  thereof  fh)m  that 
date  till  paid,  viz.,  the  said  John  Campbell  of  Stooi^ield,  the  sum 
of  £1452.  2.  7.;  Sir  Archibald  Edmonstone,  the  sum  of  £583. 
8s.  3d. ;  Mrs  Marianne  Alston  or  Kippen,  and  William  Kippcn, 
her  husband,  for  his  interest,  for  themselves,  and  Donald  Cuth- 
bcrtson  and  Allan  Cuthbertson,  as  trustees  of  the  deceased  John 
Alston  of  Westertown,  the  sum  of  £306.  16.  10.;  Miss  Anne 
MHioune,  the  sum  of  £221.  7.  10. ;  and  Sir  James  Cdk^uhoun, 
the  sum  of  £22. 12.  8. :  And  with  respect  to  the  debt  contracted 
prior  to  24th  November  1801,  finds  that  the  liabilities  of  par«- 
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Um  Jbr  the  m^d  dvbt,  whetlit^  to  th«  eredilors  in  the  bonds 
I  fur  said  dcbt^  or  m  n^ef  iuier  jh%  ia  to  be  fegulnteil  b^ 
I  bonds  n^spoctir^lyt  tbAt  u,  the  parties  e^l^cribers  to 
i  of  tlHj  (^latirLg  bonds  for  Mid  dt^bl  art  liable  for  the  amoimt 
of  each  bond^  witli  relief  iuier  «e  oidj;  but  iritbiMit  relief  aa 
af{Sm«t  any  otlior  partic^f  wbcther  m  re&pect  of  their  hEi^iog 
■ul^scribtid  »ome  of  tlii^  other  botida  ly^iuted  for  said  dchtr  or 
having  attended  Atid  A{)pruvi3d  of  tho  resolutions  of  the  tneetingB 
of  the  tnii<ite^of  Kith  Juno  lTd4  and  :i5th  October  I7^(>!  I^- 
flonriTi^  fllw^vA  all  cljiLmn  cornpcti^'nt  agHiuiit  the  proceeds  of  the 
toll  biin,  und  UkDwisc*  r^sor? in^  to  the  pnniefi  who  niaj,  either 
dir«^ctJy  or  in  relief^  pay  any  part  of  tlie  suid  debt,  the  elfeet  of 
tfie  Boid  agrecm^tnt  1801^  a^  fi  meaon  of^ecuntig  theni  in  pay 
Tii^nt  of  the  inU'iY^tft  which  have  arisen  or  may  arise  on  wild 
df'ht,  in  io  faf  aa  ilie  same  ii  provid<xl  fot  bj  ftait]  af^rvejuent,  ac- 
00rdin|i(  tO  tt9  l^d  meaning  and  import,  agembodietl  in  the  pro- 
cediof  flAihni^ :  Expels  all  the  objuctiona  to  the  accouTitant*! 
report,  in  ao  far  a-i  the  iiaftie  are  not  Hiiatain<Exl  bj  of  ore  Incon- 
iiatent  with  the  »Aid  fiadin^  ;  ajnd  appoixfta  tlie  cause  to  be  en- 
rolled for  the  porpoie  of  a^jUflting  tlw  lerms  of  such  dooermturo 
Of  docemitOEt^  aa  may  be  required  for  ^ring  e0vct  to  the  fi:jro- 
f^in^  iridingSj  and  fludi  other  decemiture*  a»  are  Deoesaoiyr  in 
ofder  to  c^iaust  tli«  caia«e/* 

Mr  Caitujbell  of  Stoncfleld,  and  others,  reclfliOKHl. 
At  tulvking,  on  l^tb  Julj  1814, 

/^Fii  JkJiticrt-Cfi!rh—l!h&  interlocTTtoT  of  llth  Max^  1849 
fbimd, — (hifl  Lonlahip  reacl  tlie  funDer  jiMlgnn>nt>) 

We  are  now  to  decide  upon  the  paints  whidi  so  arl»e*  No- 
thing which  has  oceiurod  can  in  the  leart  degree  atlect  the  do* 
termination  of  the  legal  rigiita  of  parties*  The  remit  orijiriniilly 
waa  before  answer,  and  the  whole  niatter  m  as  open  as  wl»en  tins 
above  int^f rlocutor  was  pronomiCeilT  except  in  so  far  09  any  point# 
have  been  abandoned  by  any  of  the  pardes* 

In  the  nt'it  place,  ih\>  materials  ff*r  awrHainlrrff  the  le^ol 
mean  in  J?  and  inijxirt  irf  the  a^freenieirt  can  tie  fouiid  only  in  tlte 
two  ndnut^s  in  question,  and  beyoml  tliese  I  hold  it  to  bo  quite 
incompetent  to  any  of  the  parties  to  attempt  to  find  grounr^  for 
deciding  the  point*  whitsh  ariae.  I  make  tlii*  observation  tho 
more  b^anse  I  think  a  great  part  of  the  atgnment  in  support 
of  the  view  taken  by  the  Lord  OKiiftary  of  the  legal  meaning 
and  import  of  the  agrwment  derives  its  plausibility  wholly  fttjm 
tpocnlatlonR  as  to  tlio  object*  and  ]>urpote«  of  the  agroement 
wliieh  the  terms  of  the  minutes  do  not  wamnt. 

Tho  Cmirt  have  gone  surely  for  enoqgh  to  give  effbct  to  wtuit 
mm  tlwm^t  to  he  an  arrangement  really  conclailed  b&twiL^it 
the  parties,  when  it  sufltainetl  Ibe  agreemeotr  altliiHigh  the  prin- 
cipal minute  was  not  si|fne*l  by  any  orie,  irot  ereii  by  the  preaes, 
i»hen  one  cf  the  <lereiider«  wws  in  papilkrity,  and  wlK^n  the 
Iboting  on  which  the  only  payments^  two  I  think,  made  by  him 
after  minority,  wa«  viewed  an4  interprcited^  not  by  tlie  dccla ra- 
tion of  him  and  others,  in  1615,  bni  by  tlie  icrtns  of  au  account 
kept  by  the  cotlcotor,  which  theirs  ia  00  proof  that  li&  ever  taw 
or  knew  any  thing  of. 

But  now,  at  lea«t^  the  Court  cnntiot  90  fbrther.  The  legal 
fiioEining  itnd  lnii>ort  of  the  iifrroetnent  is  just  the  le^l  meaning 
an<l  impirt  of  the  two  mioutt:^  in  question.  No  atteiupt  wju* 
tfver  made  to  put  this  agreement  into  any  rejarular  form  or  Rlutite  ; 
to  aJBOertain,  by  any  pn:»per  obligation  what  tlie  parties  reitp^o- 
tmly  bound  theraselyes  to.  Nay,  the  luttcrs,  in  wliich  fiotoe  ft 
ia  said  gave  their  consent,  hava  not  been  presorved,  wliieh,  as 
tlid>evidf'noe  of  the  undontaiiding  of  the  absent  partijei,  and  of  tho 
contract  to  which  they  Infendod  U>  bct'otoo  parties*  ooj^ht  to 
TiEive  been  eti|rros>it'd  In  the  sort  of  MsltTunt-btMik  tbut  wiis  kt'pt. 

We:  cannot  apL'Ciilato  on  wliat  one  set  of  portiea— t'i'j  ims^ioes 
wHohfld  i»l|^ti;4]  roail  Inn  da  bcryond  the  esttttnt  of  their  waX  in-* 
tsMit — ^hoped  that  they  mighl  reeeive^  or  what  at  the  djite  aome 
might  have  be^iti  inductHl  to  glrc^  and  tiu.'n  having  formefl  a 
plausible  theory  of  wfiat  a  i«t  of  pnitktnen  might  bo  tlKn»ght 
to  have  in  view  aa  mai^tm  of  gen^xi^lty,  txr  rather  having  formed 
a  notion  of  what  it  was  eqtiiti^ik  and  fair  for  thr?m  to  di\  ihr  n 
to  construe  the  meagn  terms  of  the  iwq  miuutea  in  quesUon 
aect»rding  to  such  preconceived  sp^culatiocii  at  to  the  nioUvei 
or  moral  obligation.^  of  the  road  trost^eo. 

We  muft  look  v  hotly  to  the  niinutti*  «i  the  meastu^  and 
pifwif  of  the  mitnre  and  ext4*fit  of  tlie  lefil  <»bl%fttloits  tliereby 
created  and  undertaken. 

rvrtAinly  it  struck  nu*  very  mtich  Uiat  the  anrnment  of  the  re- 
S|»oudf«nt^  really  threw  a#ifle  the  exaet  termji  of  tlie  minutes 
aiittost  odtin^ly,  and  was  just  otapphca^  to  any  ocie  sel  of  ml- 
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wai^  m  another,  for  it  avoided  all  coniidemtioa  of  tha  1 
and  import  of  the  terms  employed. 

W©  have  been  told  tluit  rt:Ii^€  frs>ni  the  obliputieta  n 
— total  relief— was  tlie  objure t  in  view,  am)  to  be  the  ] 
interpreting  the  oblj^tion.     Now,  when  tlie  minnu  11  cljH^  ' 
look^  tOf  1  ri£,  it  is  admitted  that  total  relief  in  auf  ieaiilili  ma- 
stmotjon  of  tlie  ierm<H  was  not  intended  or  nndi^ttaiiii ;  i 
the  parties  who  had  signed  the  obligation  fr>r  the  dabl4  mwM  1 
liable  for  the  whole  debt«,  whether  it  might  inni  out  a  I 
some  obligation  or  not^  from  the  ^luro  of  the  road, 
comes  to  be  admitted  that  even  total  relief  ^om  tli«  1 
was  not  intended.     3;;^  That  the  obligation  only  i 
probabie  toss  arising  from  the  retum^  of  the  rood 
guate  to  pay  both  (he  interest  and  tho  repatn^  sod  1 
yraa  no  obOgAtifm  taMkataken  to  see  the  intef^si  paid. 
the  sum  aonunlly  to  be  raised,  on  the  wid^l  vkw  i ' 
obligation  of  rL'lief,  is  ftced  in  its  total  amount ; 
the  sum  annually  exigible  from  each  of  the  ponias  1 
liabilityr  is  epeeially  limited  and  restricted  to 
thoir  proportioK^  uf  that  aqntud  paymiim^  bow^inari 
give  relief. 

So  far^  tlierefore,  &om  being  an  obligation  Kji  a  1 
be  construed,  aa  to  its  k^gal  Import  and  exti^t,  by  J 
GOnaiflerationST  it  see  ma  to  be  one^  &c«n  the  very  i 
of  a  moet  linKted  an^l  speoial  ebnraoter,  and  tluit  wes 
the  actual  terms  employed,  and  nothing  el«e^ 

Again,  it  was  urged  that  the  lo»  wlticb  might  ariK  la  I 
hound  for  tlie  debft  was  of  a  fluctuating  ehorocii^, — gnolff  4 
less  in  pafticular  year»,— and  this  wa^  urged  iipcaittiitoi^ 
prise,  fiW  eonatruii^  liberaJly  a^rainst  the  obiigonts  tha  m 
of  the  obi  itration  unilertaJEen,  which  it  was  admitl4^  00  m 
view,  could  never  evceed  a  ^^^ttai  aum^  Tli^  fact  that  ll»  hm 
was  fluctuating,  and  yet,  confeaaedly,  no  o>bligatioit  undtfttlasb 
on  any  view,  to  meet  that  varying  losi^  but  only  br  ■  fls^ 
sum,  seems  to  me  only  the  mor^  to  ptove  bow  Umitod,  I 
cial,  and  n'5strict(,-d,  was  tliO  habiiiiy  to  be  niidertokei^ 

llie  legal  interest  on  the  debt  was  a  fix.ed  suui,   Yist  1 
guarantee  or  liability  wa^  uiiderrakcn  to  relieve  the  1 
gants  of  that  annual  burLlen,  esc«^pt  to  a  c«rt<iiii  extent ; 
annual  loss  to  a  considerable  extent,  confessedly  migh 
fOttd  had  pi\ive<l  an  utter  feiiore,  have  regiilarly  fiOkn « 

Tlien  it  ^^  as  f^iid,  tlutt,  by  design  aiid  onfkir  rttiDSgeine 
years  of  pro«[x;rity,  largt)  repairs  might  ooiue  to  bt  OftMi^sadtltft 
t!ie  extent  of  thf  liablUty  might  be  n^gnlated  an*l  jtirf«t«d| 
aigf*,  unless  you  atleiKed  the  oonstruotlou  t  hat  ] 
ftsed  sum  <m  on  accounting,— I  suppose,  ibr  t'  > 
with  another,— so  as  to  ejtdude supposed  panial  mul  v 
rations  on  the  romds. 

This  gi^tneral  argument  is  utterly  lnicdnTis«ihfa»,     I.  Itoi 
case  is  allegtHl  on  the  rtiiorii    2»  It  wm  urgrad,  oddly  ( 
the  Duke  of  Montrose — who  tot^k  tlje  manag^riQnl  of  lli«  I 
almost  entirely  on  himself,  and  against  whom  the  am 
unnaturally,  at  fir*t  urgetl— that  be  was  nepofi^ihle  fwr  llibi 
ment  not  being  acted  upon  as  a  binding  asT^HBDent   1^1 
case  supposed  b  esciMitly  what  happens  in  1I10  maal^iida 
administration  of  all  roa^is ;  the  returns  Ouduate  suviLi^ 
nixjeasity  of  n:'pidr8  oecurs  from  time  to  time  very  1 
not  only  from  casualties^  but  because  roods^  ailer  1 
a  fitir  Bliila,  aro  found  to  be  worn  out,  and  requiro  I 
In  particular  yeara^  adding  much  to  the  item  of 
plain  and  olmous  as  was  this  state  of  the  £»  ' 
conditto«\  applicable  to  roads  and  the  retun: 
yeur  to  year,  yet  no  provialnFi  -"*"*"—  -■    ^  uue 
babte  case,   viz*,  that  tfai  r^  iil«r 

pwjillow  np  and  greatly  exce^.'  .  ^ulol 

ailditional  buivk-r^  f>n  the  roads.  It  isnoi 
underljiklng  liability,  by  any  express  e. 
elauac  whatever  timt  in  that  <  li^atioQ  dmXk^ 

as  a  sinkiiig  fuml,  to  reduce  ( '  *i{t 

until  pnid  otf;  wl  tl  wnvx^  i  not  ret^  1 1 1  m  ^ 

tnbseqiient  rears.     NiiVi  no  wwrdij 
said  to  provide  tuttchitiery  for  or  to 
but  for  the  ae^jldent  that  we  are  now  in  whiii  u  coiM  1 
an  accounting— but  tlie  extetit  of  which  ii  jyot  tliir  ^ 
dispute^-— I  am  ptrwuwkd  twik  on  idea  cotUd  mswt 
curred  to  any  tarn 

Ljstftf.  in  answiir  to  the  alwve  aninuTtent,  it  is  to  6ci 
hotvil,  the  cjbUg»ii.ti  lor  the  ibbt  w«i3^  Xheaam^m  trut 
titled  to  agi  04  tapdh  M  jte  9^^^  jH>VmFr^  ^ 
attend  to  the  admM^Sm&^St^m^Si-i^^^ 
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feir  desin  being  pleaded  in  this  ease  it  ifbaVty  inooosif  tent  with- 
afl  the  pieadfaigs,  and  the  BCttial  relation  and  actings  of  parties. 
In  0^7  Kght,  then,  aU  general  sffgament  fiiils,  and  is  inap- 
plicable. 

The  only  genera!  dbsenration  which  can  be  made  is  that  tu-ged 

hy  Mr  Ck«hiun  B^ — that  no  debt  or  obligation  was  nndeitaken 

by  the  trustees  on  the  west  of  the  Leren  on  the  ikith  of  these 

mimttes,  or  the  liability  thereby  incurred;  that  the  liabSU(nr  so 

assumed  was  rolimtary,  and  contained  In  a  loose  minute  of  these 

trtutteea,  and  ought  not  to  l>e  construed  against  them  upon  any 

general  notions  of  e^nl^— no  lej^  equity  being  appncaUe  ta 

the  ease-^ndr  according  to  more  loose  noffons  of  e^t^dlablo  ad^ 

justn^iettt,  after  the  la^M^f  years,  bat  acoot^ding  tOA  Hit  i4e»«r- 

<sf  what  the  paities  intemled  to  undertake  at  the  timd)  and 

what  coidd  be  legidly  enrfbrced  agaftnst  tfa^^ra  <k  tumo  in  attnum, 

if  the  import  of  the  obligation  had  come  into  coatrayer^  at 

the  IMf  and  not  after  the  lapse  of  tiearlv  forty  years.  ' 

What  are  the  terms  of  the  minirtes  ana  note  ^yfytf  nation  7     ' 

lit,  I  ftid  nothing  in  their  terns  witieh  im^ert  an^  anderlak^ 

ing  except  when  a  loss  occars ;  and  then  to  tiie  extent  only  of 

such  a  loss.    It  is  a  deficiency  for  meetliig  an  annaal  burden 

wMch  is  to  be  made  good,— a  deiciency  exj^cted  to  be,  per  an- 

nam,  about  the  amonnt  statedi  if  no  deficiency,  Ido  not  see  one 

single  expression  which  imports  an  nndortaldng  to  pay,  or  a 

right  to  any  one  to  demuid  payment.    If  the  deficiency  is  short 

ortfae  sum,  then  the  nndertdring  seems  to  me  limited  to  the  de- 

fidcQcy,  whatever  that  may  be,  as  plainly  as  words  can  restiict 

and  dt^bie  UaMlity.    Aooov^ng  to  another  expresmon,  it  is  a 

ios^  of  about  £130  per  annam  which  arises^  which  loss  is  to  be 

nutde  good,  so  ikr  as  the  repairs  dimmish  tiie  produce  of  the 

toQs,  and  rend^  them  insniident  to  pay  the  interest    If  there 

is  DO  loss  per  ammm,  either  for  one  vear  or  more  years^  tiien» 

OS  tiiere  )r  no  loss,  )so  there  is  no  lialmity.   I  cannot  find  words 

to  import  liaMSty  if  there  is  no  loss:  it  seems  to  mo  l^iat  loss 

must  occur  to  hiring  the  rescAntion  into  q^eration  at  idl.    If  the 

rerenne  becaone  permanentiy  such  as  to  exclude  the  possibly 

of  any  loss,  so  also  would  the  liability  be  excluded.    If  fiir  tkree, 

Arc,  ten,  or  fifteen  years,  or  erery  second  year,  there  is  no  loss, 

then  I  cannot  see  how  liability  can  arise. 

A  ruHng  princh)le  for  the  constmetioa  of  theagreemettt  seems 
to  me  to  be  found  in  this  matter  of  fact,  viz.,  that  the  liability 
was  only  to  meet  a  rarying  anmud  harden^  not  to  pay  Off  any 
debt  at  all,  and,  like  all  other  undertakings  to  meet  a  certain  de- 
ficiency in  fhnda  to  pay  interest  up  to  a  oertahi  sum,  can  only 
sttaeh  or  apply,  in  my  judgment,  to  the  particular  years  when 
there  is  a  deficiency  in  the  fhnds  for  meeting  that  annual  bur- 
ion.  I  think  an  express  stipulation  and  provision  would  be  re- 
luired  to  extend  the  liabil!^  to  any  accumulated  amount  of  in- 
terest carried  on  Arom  year  to  year. 

Iiet  us  see,  now,  what  the  Lord  Ordinary  has  found.  It  is 
Itnte  essential  not  to  attempt  to  make  an  a^ustment  of  ao- 
!oant8  between  the  parties  idthout  ascertaining  how  the  same 
lews  will  work  w  agreement  out  in  other  and  &r  simpler 
ascs.  The  decision  to  be  pronounced  now  most  regulate  the 
>)nstruetl6n  of  the  agi^ment  in  future  as  well  as  in  this  case^ 
ad  the  oppUcstion  of  it  equalhr  to  other  states  of  the  fiuts. 

1.  The  Ordinary  finds,  that  the  piMes  are  bound  to  cootributa 
nmudly  iSlSO,  in  the  proportions  fixed  by  the  note  of  valuation, 
}&r  as  die  8ameniavhaTebeen,ormayinfiitltrebe,neoessaiy 
3  make  up  a  loss  to  that  amount  on  the  period  In  question ;  and 
n  the  same  principle  on  any  other  fhture  period. 

2.  And  here  his  exact  words  are  material,  *<  that  although  the 
»3S  or  deficiency  in  any  one  year  may  not  amount  to  the  said 
un  of  XISO  sterling,  3^  if,  in  a  suesBQUBirr  or  pbior  year  or 
ears,  k  ahiiH,  from  the  foresaid  causes,"  (that  is,  the  deficiency 
'  the  returns),  **  amount  to  a  larger  sum  than  £130  sterling,  the 
iiplnai^  (treating  it  as  a  sum  due  to  the  extent  of  £130  every 
Bar,  whatever  is  the  loss  of  that  year,)  **  not  required  for  any 
uticiilar  year  or  years,  is  applicable  to  providing  for  the  loss  or 
jfieleiiey  exceeding  £130  stcarling  in  the  suBSBQuvirr  or  prior 


5.  Hint  the  parties  wbuu  and  aub  chargeable  (observe  the 
rms  irBBOB  and  abb  chargeable,)  with  the  said  sum  of  £180 
erlin^  antiuafily,  in  so  for  as  requirite  for  that  purpose ;  and  he 
Ids,  wt0i  interest  flfom  the  terms  when  the  proportion  of  eac^ 
as  dtOBu 

Let  ua  aee  hew  tiiese  prindples  can  be  worked  out,  apart  from 
e  aaaiui^tiop  that  tiiere  must  be  a  general  accounting, — which 
St  bcga  Uie  whole  question. 


Yearsprior  ta  this  oaeurtenoaof  ths  eieaess  oflosaare  pnltM  tiw 
same  footing  with  fVnare  years ;  that  is  to  say^  ii;  ia  theaeutiftjjvaqe 
^<dter  nine  of  ampiaiiBtarns^theve  shMd  iwagreaaiepafav^aft 
is  to  he  a  debt  to  be  met  and  paid  h^  going  badk  on  the  liabfilty  foe 
tiie  nine  preceding  years,  equally  as  oa  tiie  £130  for  ^iifcsch>* 
quent  years.  And  tills  must  be  decided ;  for,  if  otharwise^  you 
must  strike  out  of  the  period  under  the  interioeulor  a  great 
many  free  years.  Then,  again,  if  you  slump  the  loss  or  debi  of 
a  prior  aiid  subsequent  year,  to  make  them  cover  an  mtarrening 
aeries  of  firee  years,  that  also  proceeds  on  the  principle  of  tfao 
interlocutor,  that  tiie  liabili^  in  prior  flrae  and  aabsequent  free 
years  is  equally  to  be  given  eflbot  to;  and,  in  short,  that  the 
sum  is  due  for  every  year,  without  reforsnoa  to  the  loss  v£  (haft 
jrear. 

Thelnterloeator  was  given  out  in  ^uft,  ta  be  acted  ufon  by 
tiM  aoeoantint.  His  report  is  ft«raed  wcgob,  it,  and  the  pcte^ 
dples  laid  down  by  it  aiu  all  aooetsaiy  fivtiie  vaaults  as  wslfc 
as  details  of  the  rOpoitL 

Then,  suppose  thefirstypafs  are  free  foam  iessy  I  ■  saythaflasto 
iva.  An  the  parties  free  also?  Ko  less  haaapeaynd  pnolMU 
denoy.  Ispaymeatdoer  and  if  so,  how  much,  aad  wha%  and  Mow 
tobeezaoM?  Mr Mohrasost prudently to^ tiie eampkkfisw^ 
that  the  Ordinary  does, — this  is  an  aeeomrting;  although  ti^. 
one  does  not  understand,  forthe  whole  question  d^pend^oaiiliat 
point,  aad  in  an  aoooantiag  the  loss  of  all  years,  and  the  foiada 
of  all  years,  must  be  massed.  Mr  Ingiis  disclaimed  distinctiy  tiie 
noticm  that  the  sums  eoold  be  eoilected  and  levied  finrfteejraaEs. 
But  the  Solidtor-Qeneral  found  Mmaeif  too  much  pressed  oar 
that  admission  by  Mr  Pennesr's  dose  reasonfaig,  and  therefore, 
he  at  once  contended,  tiiat  ^  ftdl  sum  was  to  be  levied  every 
year,  whatever  was  the  loss,  or  whether  any  ioas  or  aot,—refoi«ad 
to  the  payments  by  one  or  two  la  the  first  year  in  p»of  of  that 
view  of  the  matter,  and  then  said,  that'll  at  the  end  ef  a  long 
period,  sndi  as  this  aooounting^  there  was  more  than  tequised, 
p^ayment  miglEt  be  made  or  relief  givoL 

After  frill  considsfatiea,  this  hrttar  viaw*-«io  me  uHedr  fans- 
condhihle  with  the  terms  of  the  ehUgatioA-^^is  yet,  I  think,  the 
only  oonsisteat  or  hilelllgihis  view  of  the  plea  af  the  nvtma. 
Ttiey  asQst  come,  as  the  SoUaitonOBnGcal  wasdrhreii^dtii  oh* 
viouB  ninctanoe,  tetbis  plsa. 

Now,  Itakethe  first  ftvrorfive  rears,  orthefiiait  Wkm 
weidli  are  there  on  which  any  ooeiooaM  enfosoe  at  thatfaaapagFr. 
mentifnoloss?  Conid  the  proortotors  west  of  LrMa<atsai 
iag  that  thvr  have  aay  titte  at  aU  to  eafinca  theagreensnt)|ia^ 
forward  and  enforce  a  demand  for  payment  when  the  intcTsst 
on  the  bonds  had  been  fldiy  paid  off  iiy  the  returns  of  the  ioll% 
aad  whea  tiiere  was  no  loss  ?  Belief  to  them  is  said  to  ha  the 
object  fiir  which  the  minutes  are  to  be  eonstiaed.  Be  it  ao : 
stUl,  snrelv  tiioy  must  shew  that  th^  have  bean  called  on  ta 
pay  the  interest ;  they  must  shew  loss.  If  not,  what  title 
have  they?  or  what  ground  in  lawis  there  tolioldtiiesummuat 
be  paid  when  the  interest  has  been  fitily  paid  ofl^'and  there  haa 
been  ao  loss?  In  whom  can  there  be  a  tiiU  In  soch  a  caae^  or 
on  what  foct  can  the  liability  emerge? 

But,  then,  it  was  argued  here  tiiece^haa  beenno  Issae  hot  you 
-  .  tothe^ 


are  to  relieve  as,  wholly  and  ft>r  ever,  of  interest 
of  £180.    The  tolls  may  fidl  off  in  aomesubaeqaeat 
years,  pertiaps  remote ;  and  henoe,  yea  mast  Pfyrup  1 
order  to  provide  a  frmd  in  hand  in  ease  of  loss.    Weaaa 
tdthat    Now,  that  is  truly  done  in  tins  aoeounting.  in  «a«ih^ 
when  you  go  back  on  fOTmer  years.  -  c 

I  can  fiad  no  title  or  ground  for  any  audi  demand.  Thadaiai 
seems  to  be  rqnignant  to  the  terms  of  the  mhiatasy  in  that  phdn 
meaning  of  winch  alone  they  seem  susceptible. 

Had  any  phm  of  a  permanent  frmd  been  in  view  to  ptovide 
fiyr  fhtaie  loss,  and  for  raising  a  sort  of  contingent  frmd  to  meet 
such  prospective  kiss,  I  tidnk  the  minutes  wovOd  haveoantamed 
proviskm  for  such  plan.  I  hold  that  express  j^rofision  sraa 
necessary  hi  order  to  constitute  so  singular  an  obhgation. 

Then,  if  tiiere  is  no  daim  to  coUeet  and  demand  payment  in 
these  free  years,  how  can  you  go  hack  on  these  veara  for  looa 
snbsequentiy  occurring  ?  That  is  to  me  inexplicafae.  Idonoa 
see  how  the  Uability  attadied  at  aU  until  loss  ooourred.  When 
loss  did  occur,  it  was  to  be  enforced,  but  surdy  not  by  liabilitr 
during  prior  b>'gone  years.  Sui^K)se  a  great  repair  in  the  sixth 
year,eattshig  km  Ux  exceeding  the  £130,  and  the  certainlf 
of  similar  repairs  creating  equal  loss  for  several  years  to  ooms^ 
—could  the  bond  obligants  shew  tkk  under  these  mhiates  to 
stato  such  loss  agahist  ^or  years,  wiien  the  vetnms  had  fhlly  > 
met  the  anaaal  burden,  and  paid  df  dl  the  interest^  so  thi^- 
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their  only  claim  at  all  is  for  future  interest  ?  How  can  there 
be  a  debt  a^^ainst  years  gone  and  spent  for  sums  of  interest 
only  emerging  by  accidental  deficiency  in  after  years  ?  On  what 
principle  of  law  could  such  a  demand  be  founded  ?  Terms  in 
tlie  minutes  pointing  to  such  a  result  there  are  none.  Lia- 
bility of  the  bond  obligants  for  the  interest  of  the  debt  during 
the  prior  years  is  at  an  end.  The  only  burden  that  can  fell  on 
them  is  the  interest  of  the  sixth  year,  and  of  future  years.  The 
]»tist  years  are  gone,  free  from  aJl  burden.  They  can  shew  no 
burden  as  to  them.  Hence,  surely  if  any  thing  is  plain,  it  is 
that  the  only  loss  which  can  give  rise  to  a  claim  is  for  emerging 
iuterests  on  the  bonds,  and  therefore  there  can  be  no  liability  of 
relief  drawing  back  to  the  free  years,  for  which  the  account  is 
closed,  by  the  fact  that  there  has  been  no  loss. 

Then,  suppose,  in  the  sixth  and  three  next  years,  the  £130  is 
necessary  but  insufficient  to  pay  the  debt,  the  efiect  of  the  in- 
terlocutor is  also  that  the  surplus  interest  is  to  be  stated  as  a 
(K-bt  against  the  road  for  future  years,  and  so  this  surplus  is 
culled  a  loss,  under  the  terms  of  the  minute,  to  meet  wliich  the 
parties  must  pay  in  future  years,  although  the  returns  are  equal 
to  repairs  and  interest  for  the  subsequent  years.  This  appears 
to  me  to  be  equally  inadmissible ;  and  really,  on  the  same  ground, 
nothing  seems  to  me  to  be  plainer  than  that  the  bond  obligants 
were  left  to  bear  the  interest  if  it  exceeded  what  the  returns  of 
the  road  and  the  £130  for  the  year  would  cover.  The  very  ob- 
ioct  and  meaning  of  a  restriction  to  £130  is  pro  tanto  defeated, 
if,  after  the  remainder  of  the  interest  is  paid,  the  debtors  paying 
t  are  entitled,  under  these  minutes,  to  say, — but  as  we  are  creditors 
jf  the  road  for  it,  so  it  is  to  fall  under  the  head  of  repairs  for  the 
next  year,  in  the  sense  in  which  these  minutes  use  the  word  re^ 
jairs,  contrary  to  its  proper  and  usual  signification,  and  there- 
rbre  you  must  repay  it  the  next  year,  although  for  that  year 
there  is  no  deficiency  to  meet  the  annual  interest,  and  the  an- 
nual repairs.  The^  remain  creditors  of  the  road ;  but  I  have  no 
conception  that  this  additional  debt  by  them  can,  under  these 
minutes,  be  taken  as  repairs,  and  so  practically  to  be  repaid  by 
levying  what  otherwise  would  not  be  exigible  under  the  agree- 
ment. The  term  used  is  repairs.  Now,  how  is  the  surplus 
interest  to  be  brought  in  if  not  under  the  head  of  repairs.  But 
that  seems  to  me  a  most  violent  meaning  to  put  on  the  word. 
Future  debts  form  the  bond  obligants'  claim  against  the  road,  but 
cannot,  I  think,  be  taken  into  account  so  as  to  bring  out  lia- 
bility for  £130  when  that  would  not  be  due  on  the  proper  account 
ot  the  returns  of  that  year  on  the  one  hand,  and  the  annual  in- 
terest and  repairs  on  the  other. 

Then,  again,  take  a  certain  number  of  years,  in  which  suc- 
cessively the  loss  falls  far  short  of  the  £130,  and  occasionally  ex- 
ceeds it,  varying,  as  might  be  expected,  firom  year  to  year:  Wliat 
\^  arrant  is  there  in  the  terms  of  the  minutes  to  interlace  and 
club  together  all  these  years,  and  so  make  up  a  general  account  ? 
Be  it  that,  for  a  great  number  of  years,  no  payments  have  been 
made,— is  that  accident  to  alter  and  affect  the  extent  of  liability 
under  the  agreement?  Must  not  the  principles  of  judgment  be 
the  same  ?  And  is  it  not  just  as  easy  to  ascertain,  as  indeed  the 
accountant  has  done,  the  years  when  there  was  loss,  and  what 
the  loss  was  on  the  different  years,  and  enforce  payment  of  the 
piirticular  sums  necessary  for  the  loss  of  each  year,  according 
to  the  loss  ?  I  cannot  see  any  principle  whatever  for  such  an 
ncoounting  as  the  interlocutor  directs,  unless  the  fUll  %\\m  of 
XI 30  was  to  bo  levied  each  year,  as  the  Solicitor-General  con- 
tends, whether  there  was  loss  or  not,  in  order  to  provide  a  fimd 
lor  the  interest,  without  regard  to  the  loss  of  particular  years. 
But  that  is  distinctly  not  tJie  principle  of  the  interiocutor. 

Although  that  rule  is  at  variance  with  tlie  terms  of  the  mi- 
imtes,  yet  I  do  not  see  how  any  construction  supporting  the  in- 
erlocutor  can  stop  short  of  that'  result.  The  Lord  Ordinary 
yays  the  liability  is  for  £130,  only  bo  far  as  necessary — ^but  ne- 
cessary how  ?  Why,  on  a  state  of  accounts  beginning  in  1802 
and  ending  in  1842.  But  the  state  may  vary  greatly  in  1843, 
1844,  and  so  forth.  I  think  each  year  must  form  the  commence- 
ment of  a  separate  period  of  forty,  on  the  view  taken  in  the  inter- 
locutor. For  instance,  suppose  the  full  sum  of  £130  is  not  exacted 
or  necessary,  as  it  is  not  on  this  period  of  forty  years,  but  that 
in  the  next  eight  there  is  great  loss, — then,  why  is  the  ftill  sum 
not  to  be  exacted  for  forty  years  back  from  1850?  What  is  to 
protect  the  years  from  1810  to  1850,  on  the  principle  of  this  in- 
terlocutor, so  far  as  the  ftiU  sum  of  £130  has  not  been  necessary 
in  this  account?  On  the  contrary,  these  years  must  equally  re- 
main liable  for  the  difference  not  now  to  Ikj  paid,  nor  necessary  as 
vet.  There  can  be  no  particular  and  final  closing  of  the  chequer 


in  1 842,  except  for  that  exact  period  of  forty  years  begnniiiiiB 
1802,  and  on  the  very  same  grounds  on  which,  on  that  p^ 
you  ascertain  what  is  necessary,  and  go  back  on  free  yean,  era 
as  far  as  1802,  so,  in  1850,  there  must  be  the  same  right  too^, 
here  is  great  loss  for  the  preceding  eight  yearsi,  which  the  £1% 
for  these  years  will  not  cover,  and  hence  you  mutt  now  oUip 
what  has  not  been  paid  of  the  £130,  so  £Eir  as  nece88aiy,iQtiKlv7 
years  ftt)m  1850,  and  so  on  indefinitely  in  each  period  ot&rtf 
years,  beginning  annually.  If,  to  be  sure,  you  levy  sndooQsi 
the  ftill  sum  of  £130  each  year,  although  there  is  no  km  it  4 
and  form  a  contingent  ftind,  then  that  constroctioQwiDfvi 
But  I  cannot  see  how  the  rule  of  the  interlocutor  wiD  ere 
operate,  except  on  a  continually  emerging  new  peiod<i 
forty  years,— a  result  which  seems  to  me  to  be  quite  inadBB* 
Bible 

Then,  on  the  theory  of  combining  years,  in  an  aooountiogtf  ^ 
sort  directed  by  the  interlocutor, — what  is  to  be  doae  ini^w 
heirs  and  executors?  How  can  it  work?  It  might  be  moftdiS- 
cult  to  find  out  the  parties.  Could  it  be  contemplated,  tfait ill 
person  died  without  any  loss  arising  during  his  lifetime,  Ididai^ 
ters,  as  his  executors,  miglit  be  liaMe  for  this  sum  anniuJlj,«cb 
interest,  although  the  necessity  lor  any  payment  had  ons 
emerged  ?  Then,  suppose  succession  of  heirs  of  a&tail,  notbooBd 
by  the  debts  of  tlieir  ancestor, — what  is  to  be  the  prindpie?  D«i 
this  obligation  stop  by  death  of  the  granter,  or  wooklittnfr 
mit  and  follow  in  perpetuo  all  the  representatives  of  thegnn^- 
Or,  to  apply  the  rule  to  the  special  case  of  Campbell  dfStw- 
field:  Suppose,  a  very  common  case,  an  heir  dt  entaEkira 
no  ftinds  whatever,  his  yotmger  children  provided  far ttij^ 
bonds  of  provision,  or  dies  without  any  chUdren,  and  tbcDOi 
heir  is  not  liable  at  all, — ^what  is  to  become  of  the  propoi^ 
efieu:ing  to  that  estate,  which  necessarily  drops  out,  itrrtiii 
general  accounting,  and  secondly  for  future  years?  On  tk 
principle  of  the  interlocutor,  I  do  not  see  how  the  nsoit  co^ 
be  avoided,  that,  eveii  large  proportions,  such  as  Stwe&Jir! 
or  the  Duke  of  Montrose*s,  might  have  been  tbrown  os  tk 
other  proprietors,  to  the  extent  of  exacting  the  frill  msus^^ 
the  proportions  of  the  others,  not  in  respect  <^  real  loss,  bat  i 
the  proportions  of  others  not  having  been  paid,  by  statin?!^ 
latter  as  a  debt  against  the  road. 

These  points  will  all  arise  on  Gartmore's  death,  whom  l&s  m 
will  not  represent  at  all.  Supposing  Gartmore  had  diei  s 
1826,  instead  of  turning  insolvent, — how  would  the  mittetbR 
been  worked  out  ?  In  1 850,  you  may  have  to  consider  the  «&» 
of  his  death,  in  going  back  for  forty  years  from  that  time,  et 
what  is  to  happen,  seeing  that  tlie  obligation  then  viUsu^)^ 
together  as  to  the  Gartmore  property? 

Many  other  difficulties  in  the  working  of  the  prineqde  rf«^ 
counting  directed  by  the  interlocutor  might  easily  be  ststei 

As  to  the  second  point — the  liability  for  Gartmore — ^I  amdee^ 
of  opinion  that  the  rules  applicable  to  cautionary  oUipa* 
cannot  be  made  applicable  to  this  case.  I  think  the  bal^ 
was  simply  this :  We  resolve  to  pay  among  us  theintae^^ 
to  £130,  which  may  not  be  provided  in  each  year,  on  the  feli?» 
ing  rule— that  is,  the  proportion  afforded  by  ratio  oC  the  iraa- 
bers  concurring  to  the  respective  valuations  of  such  cooctn«^ 
From  A  B  you  will  get  so  much,  then  from  C  D  so  moch,  w 
so  forth.  A  B  fails,  but  the  result  just  appears  to  me  tsbttt 
same  as  if  A  B  had  been  solvent,  so  far  as  the  otfaen  sre  o» 
oemed.  For  the  sum  to  be  allocated  against  him,  the  bcarf^ 
ligants  must  go  against  him  and  recover  what  they  can,— 4  ^ 
dend  if  he  can  only  pay  that,  or  recover  nothing  if  be  cas  M 
nothing.    This  seems  to  me  to  be  the  onlv  result. 

I  cannot  see  how,  under  the  terms  of  this  minute,  the  tti^ 
have  any  concern  with  that  When  Mr  loglia  contended  ** 
the  result  must  be  the  same  as  if  Gartmore  was  no  P"»5"*  * 
I  thought  he  was  going  to  maintain  the  more  pliraBUiF^ 
that,  as  the  parties  were  to  make  good  £130,  the  rewltrf* 
dropping  out  was  at  once  to  alter  and  eohurge  the  pwf*** 
of  the  others.  For  this  result  there  would  b©  more  tP  W  *^ 
than  for  the  view  adopted  by  the  interlocutoa*,  of  ststiil* 
sum  not  recovered  from  Gartmore  against  the  '^J^l*** 
for  future  years,  and  so  tdtiroately  making  the  ottailV* 
But  Mr  Inglis  admitted  the  proportions  bwild  not  hs  ■f^ 
That  being  conceded,  then,  it  seems  to  follow,  thnt  o^"* 


bluing  a  number  of  years  in  an  accouutiog,  JUid 
loss  and  the  liabilities  of  all  tlieso  ycarl.^  V  IC 
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The  third  question — as  to  Stonefield's  liability  after  the  sale 
of  the  estate — seems  to  mo  to  enter  much  into  the  general  cha- 
racter and  nature  of  the  obligation.  The  minute  proposes  for 
ad(^tion  a  resohtdon  that  the  loss  should  be  made  up  by  the 
▼hole  trustees  who  have  property  in  the  parishes  through  which 
tiie  road  passes.  This  is  agreed  to.  Now,  it  is  materi^  to  con- 
sider if  tins  resolution  or  agreement  between  these  parties  is  one 
whidi  the  bond  obligants  have  a  legal  title  to  enforce  as  a  pro- 
per personal  obligation,  irrespective  of  the  only  consideration 
which  made  any  distinction  between  one  road  trustee  and  another. 
I  am  not  satisfied  of  this,  nor  do  I  see  the  principle  on  which 
tfaey  can  contend  tlmt  Stonefield  remains  liable  when  he  sold 
his  property.  They  had  no  right  to  demand  the  relief  of  this 
agreement,  or  any  relief  fh>m  the  other  trustees  persomdly. 
"^leiy  are  not  in  a  worse  situation,  if  the  liability  of  Stonefield 
^ould  cease,  than  if  the  agreement  had  not  been  entered  into. 
On  the  contrary,  they  have  got,  or  will  get,  his  payments,  to 
the  ext^it  of  his  liability  for  thirty-three  years,  or  Uiose  years 
to  which  the  liability  applies.  But  I  cannot  at  present  convert 
this  resolution  among  these  trustees  into  a  regular  personal  debt, 
to  endoro  in  all  time  coming.  I  tliink  such  a  view  is  contrary 
to  any  reasonable  construction  to  be  put  on  a  resolution  so 
loosely  expressed.  This  point,  however,  is  of  subordinate  im- 
portance to  the  general  question. 

Lord  Medwyn, — I  concur  in  the  interlocutor.  The  Lord  Ordi- 
naiy  has  adopted  the  view  of  the  agreement  1801  which  oc- 
curred to  me  when  we  decided  that  the  interests  of  the  parties 
to  it,  and  of  those  for  whose  benefit  it  was  entered  into,  were  to 
be  regulated  by  it.  Those  who  subscribed  the  bonds  prior  to  it, 
if  not  interested  in  the  road,  were  to  bo  fireed  from  any  subse- 
qaent  loss  by  this  arrangement,  which  also  provided  for  pay- 
ment of  the  interest  of  the  prior  debt  out  of  the  returns  firom 
the  road.  We  are  to  recoUect  that  it  does  not  stand  on  a  re- 
gular contract,  but  on  the  minutes  of  the  road  trustees ;  and  they 
are  to  be  construed  so  as  to  give  efiisct  to  the  obvious  intention 
of  the  parties  at  the  time.  The  only  hesitation  I  could  have  in 
adopting,  to  the  full  extent,  the  manner  in  which  this  view  has 
been  carried  out  by  the  interlocutor,  is  in  that  part  which  re- 
gards a  deficiency  in  any  year  greater  than  j£i30  would  cover. 
I  think  it  not  veiy  clear  whether  the  interlocutor  proposes  to 
take  more  any  one  year  than  this  sum,  where  less  lias  been  taken 
in  previous  vears.  I  am  not  sure  that,  if  this  be  the  meaning 
of  the  interlocutor,  I  would  go  that  length ;  but  I  would  not 
quarrel  with  it  if  it  only  means  this, — that  if  there  be  any  sur- 
plus of  fbnner  years  unexpended,  and  a  large  outlay  in  any  one 
year  subsequently,  the  consequence,  in  fact,  of  a  small  expen- 
diture on  previous  years,  the  prior  surplus  may  be  taken  along 
with  as  much  of  the  £130  of  that  year  as  may  be  necessary. 
For,— looking  at  the  nature  of  the  agreement  fixed  upon  a  calcu- 
lation of  loss  on  an  average  of  years,  which  subsequently  also 
would  be  variable  from  year  to  year,  and  the  payments  made  by 
the  parties  at  first, — I  do  not  think  that  the  pa3rments  were  to  be 
annually  of  the  exact  sum  required  for  each  year's  expenditure. 
After  the  large  expenditure  just  laid  out  on  the  road  in  1800  and 
1601,  it  must  have  been  seen  that  there  would  be  comparatively 
little  ropair  required  for  some  years ;  but,  upon  an  average  of 
former  years,  the  loss  of  future  years  was  calculated  at  £130 
annually,  and  this  sum  was  to  be  raised  by  annual  pa3rments  as 
being  easiest  for  those  who  were  to  pay  it.  And,  if  the  traffic 
on  the  roads,  and  of  course  the  toll-dues,  had  not  risen,  I  pre- 
sume the  average  would  have  continued  pretty  much  at  this 
sum.  As  these  did  improve,  I  think  the  parties  would,  on 
seeing  this  was  to  be  permanent  and  progressive,  have  met  and 
regulated  the  future  payments,  by  reducing  the  same  to  £110, 
or  such  other  sum  as  should  be  estimated  on  the  average  of 
prior  years,  although  the  whole  sum  might  not  be  required  for 
expenditure  the  next  year,  but  would  be  necessary  on  the  ave- 
rage of  repairs  one  year  with  another.  On  this  view  of  the  in- 
terlocutor, I  concur  in  it 

I  am  v^  clear  that  the  decision  as  to  Mr  Campbell  of  Stone- 
field  is  well-founded.  K  he  wished  to  relieve  himself  of  this 
hmden,  he  should  have  made  it  an  obligation  on  the  purchaser, 
who  would  have  reckoned  it  among  the  burdens  attached  to  the 
property,  and,  in  estimating  the  price,  would  have  deducted  it 
from  the  rental.  Stonefield  has  not  sufiered  this  deduction.  He 
has,  therefor^  the  capital  efieiring  to  it  in  his  pocket,  and  can 
hlwre  no  equitable  claim  even  to  get  rid  of  the  burden.  He  will 
^>enefit  by  the  increasing  improvement  on  the  toll-duties,  which 
he  could  not  have  done  if  ne  had  imposed  tho  burden  on  the 
purchaser. 


As  to  the  loss  by  Graham  of  Gartmorc,  I  think  the  Lord  Or- 
dinary has  provided  for  it  according  to  the  true  spirit  of  the 
agreement.  The  parties  to  it  undertook  to  relieve  Mr  Dennis- 
ton,  and  the  three  others  whose  properties  were  not  benefited  by 
this  road,  of  all  subsequent  loss,  binding  themselves  to  do  so, 
not  exceeding  £130,  and  each  according  to  bis  valuation.  If  any 
portion  of  this  sum  is  not  recovered,  it  is  loss,  and  adds  to  tho 
debt  on  the  road,  of  which  these  parties  are  to  be  relieved  at  all 
events  by  the  parties  to  the  agreement.  These  must  relieve  the 
others  up  to  the  amount  of  their  obligation,  if  necessary,  but 
not  to  exceed  it.  The  case  of  parties  biiidiog  themselves  to  pay 
a  sum,  with  separate  and  restricted  liabilities,  is  an  extremely 
apt  illustration,  and  fully  warrants  tills  portion  of  tho  interlo- 
cutor. 

Lord  Moncreiff. — ^I  have  foimd  myself  in  a  situation  rather  of 
extraordinary  embarrassment  in  judging  of  tliis  case  as  it  now 
stands,  owing  to  peculiar  circumstances.  When  the  cause  was 
formerly  advised,  on  verjrfUll  papers,  and  a  full  argument,  in  re- 
viewing a  very  detailed  judgment  of  Lord  Jeffrey,  I  delivered  a 
very  long  opinion,  explaining  the  reasons  why  I  could  not  con- 
cur in  the  principle  of  that  judgment,  by  which  the  liability  for 
the  debts  in  question  was  found  to  rest  on  the  bonds  individually 
subscribed  by  certain  of  the  parties ;  explaining  also  the  legal 
grounds  on  which  I  thought  that  there  was  an  original  mutual 
undertaking  by  the  parties  for  all  the  debt  constituted  by  tho 
bonds,  implying  relief  among  one  another  in  whatever  way  those 
bonds  might  happen  to  be  signed ;  and  finally,  explaining  my 
reasons  for  thinking  that  a  fair  equitable  rule  of  proportional 
liability  was  definitively  settled  by  the  minutes  of  the  trustees  of 
24th  November  1801,  and  the  22d  December  1801,  taken  in  con- 
nection with  the  facts  proved  or  admitted  on  record^  with  reference 
to  those  minutes,  and  the  acts  of  the  parties  proceeding  on  them. 
But  when  I  look  at  the  report  of  that  advising,  I  ftnd,  in  the 
first  place,  that  the  reporters  have  not  thought  it  necessary  to 
give  any  account  of  the  detailed  reasons  why  I  differed  from 
Lord  Jeffirey,  and  they  are  not  to  be  found  in  the  report  of  the 
other  opinions  delivered ;  a  defect  which  may  hereafter  become 
exceedingly  inconvenient  if  it  cannot  be  supplied ;  and,  in  tho 
second  place,  that  while  the  report  bears,  that  I  did  not  agree  in 
either  of  the  opinions  which  were  previously  given,  there  is  no 
distinct  statement  of  what  my  opinion  really  was,  except  only 
in  general  terms,  that  I  thought  the  agreement  of  1801  binding ; 
and  even  some  of  the  statements  given  have  been  taken  as  relating 
to  the  agreement  of  1801,  which  in  fact  related  to  the  originid 
undertaking  in  1794.  The  embarrassment  which  this  lays  me 
under  is  occasioned  by  the  accident,  that  though  I  have  foimd  the 
greater  part  of  my  notes  among  the  papers,  the  last  part  of  them 
which  related  specially  to  the  matter  now  in  discussion,  the  sub- 
sisting obligation,  and  the  eflfect  of  the  agreement  of  November 
and  December  1801,  have  in  some  way  been  lost  or  mislaid. 

But  it  may  be  proper  to  mention,  that  if  the  parties  shall 
find  it  to  be  material  in  what  may  follow  in  this  case,  the  part 
of  the  notes  preserved  may  still  be  of  use  for  explaining  ray 
views  of  the  case  generally,  the  reasons  of  mv  diflference  fh)m 
Lord  Jeffirey,  and,  in  some  manner,  my  grounds  for  holding  the 
minutes  of  1801  admissible,  in  connection  with  the  facts  on  re- 
cord, to  establish  a  binding  agreement,  though  I  cannot  recal 
the  precise  conclusion  to  whidi  I  came,  except  as  it  is  indicated 
by  tne  interlocutor. 

The  interlocutor,  however,  finding  that  there  was  a  valid 
agreement  by  the  minutes  of  1801,  is  final  In  this  Court.  The 
question  now  is,  whether  the  Lord  Ordinary  has  put  a  right 
construction  on  that  agreement.  Three  points  are  maintained 
against  the  interlocutor. 

1.  For  Alston's  trustees,  it  is  urged  that  the  Lord  Ordmary 
has  misconstrued  the  agreement,  in  so  fSar  as  he  has  found  "  that 
though  the  loss  or  deficiency  in  any  one  year  may  not  amount 
to  the  sum  of  £130,  yet  it  in  a  subsequent  or  prior  year  or  years, 
it  shall  amount  to  a  larger  sum  than  £130,  the  surplus  not  re- 
quired for  any  particular  year  or  years  is  applicable  to  provid- 
ing for  the  loss  or  deficiency  exceeding  £130  in  the  subsequent 
or  prior  year  or  years,"  and  that  he  ought  to  have  found,  that 
the  obli^tion  is  only  for  £130 /or  each  year  sqKtratelt/,  and  that, 
in  so  fiur  as  there  may  be  no  deficiency  in  any  one  year  to  that 
amount,  or  no  deficiency  at  all  in  any  one  year,  the  surplus  can- 
not be  claimed  to  make  up  deficiencies  in  other  years. 

2.  It  is  maintained  that  the  proportion  payable  by  Graham  of 
Gartmoro,  which  cannot  bo  recovered  in  consequence  of  his 
bankruptcy,  might  to  be  deductetl,  and  cannot  be  thrown  i^wn 


tho  other  defenders.    And, 
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trwttQQi,'matobaww  seyitrfifevlA  U^^he  ctunot  be  aiMifei»bla  la 
t^y  extenion  Mixwjwtj  of  loat^^r  deflcionpjr.  w  4117  joar  pot  (mtf 
W  1)93%  wtKsa  Jbie  sold  his  whol«  «8(ete  ia  the  districl. 

1.  The  first  of  t)i#9e  poiato  is  At^nded  with  diffleultj.  9at 
9»  I  road  the  iAterlocutQC,  it  aeeBBBSto  9acliid9  otny  clAim  on  ao- 
QQunt  of  defiQi^i^s  i«  yeats  ppwedJAg  1^1.  So  I  ^nderstittd 
it;  fw»d  though  there  was,  I  belioT^  some  difference  of  opinion 
on  that  point  fpnn^ly,  there  js  no  case  now  brought  before  us 
by  Edmonstone  and  others  maintaining  that  it  should  Ivive  such 
retrospective  eflect. 

There  are  still,  however,  three  views  which  may  be  taken  of 
the  effect  qf  it.  One  is  that  adopted  by  the  Lord  Ordinarv,  that 
the  obligation  is  for  £130  corresponding  to  each  year,  whether 
there  be  an  actual  deficiency  to  that  amount  or  npt  in  any  par*' 
ticular  year,  the  surplus  being  always  applicable  to  excess  of 
deficiency  eitlicr  in  prior  or  future  years.  Another  is,  that  the 
obligation  is  strictly  Jilmited  to  the  deficiency  in  each  year  se- 
parately. But  a  third  view,  as  I  understand  it^  is,  that  an  excc^ 
of  deficiency  in  one  year  beyond  £130  may  be  made  up  by  levy- 
ing the  £130  in  the  next  or  subsequent  years,  though  not  all 
required  fox  that  year  or  years ;  but  not  by  levying  the  propor- 
tions which  may  nave  been  unupUfted  as  unneoessary  in  fonnt^ 
years. 

I  am,  on  the  whoH  of  opinion  that  the  firzi  is  the  tight  con- 
struction. 

The  object  and  the  main  principle  of  the  agreement  are  very 
distinctly  expressed  in  the  fixst  minute :  That  there  being  an 
annual  loss  of  about  £130,  ^^  it  would  be  a  hardship  to  make  the 
trustees  on  the  west  side  of  the  Water  of  Leven,  and  those  east- 
ward of  Miltop  Bum,  liable  in  payment  <ifan^part  of  the  lo^f,** 
&c.  &c. 

On  this  distinct  ground  that  the  trustees  ^xcepied^  thpuffh 
(Jiey  had  signed  bonds,  had  really  no  material  interest  in  the 
road,  the  proposal  is,  that  the  loss  should  be  borne  by  all  the 
other  trustees,  according  U>  their  vabtatione  in  the  parishiM,  ie^hy 
all  the  trustees,  under  the  exception  of  those  referred  to,  and  the 
apportioument  is  afterwards  made  out  and  acted  on  precisely  on 
tills  principle,  excluding  the  excepted  trustees.  Yeiy  clearly, 
therefore,  the  intention  was,  that  at  least  from  1801  downwards, 
Uie  excepted  trustees  should  be  relio?ed  in  such  manner  a# 
could  be  efiected  by  an  obligation  for  £130  per  annum  under- 
taken by  aU  the  sest.  No  doubt  the  arrangement  idso  antwinred 
another  and  more  general  purpose,  that  of  settling  the  jpesponsir 
bilities  of  the  other  trustees  who  had  an  interest  m  the  road  on 
a  more  equitable  principle  than  the  mere  subscription  of  the 
bonds  would  infer ;  that  is,  by  the  probable  extent  of  that  in* 
tereat  in  each,  estimated  reasonably  by  the  valuation  of  their  se- 
veral lands  in  the  parishes.  But  the  immediate  and  declared 
otgect  was  to  relieve  the  excepted  trustees  akefe$ker  of  their  lia- 
biUties,  either  by  the  bonds  or  by  their  other  actings. 

The  produce  of  the  t6l\»  in  each  year  was  evidently  a  matter 
of  unoertainty.  But  it  surely  CQUld  not  be  the  meaaisgof  such 
an  agreement  necessarily  made  known  to  Uie  eoroepted  trusteet, 
whether  proved  to  have  been  formally  applied  for  bv  them  or  not, 
tbat  though  the  whole  £130  might  not  ho  lequlredin  partknilas 
years,  whenever  an  excess  of  deficient  aiose  in  a  particvlai 
year,  the  excepted  trustees  were  not  to  be.  relkved,  but  still  re- 
quired to  pay  the  excess  of  deficiency  under  the  obligstions  of 
ike  bonds,  withent  amf  re/ie/*  either  against  the  sur^BS  prod«c« 
of  the  tolls  in  future  years,  as  long  as  no  mrnre  than  £190  waa 
required  to  the  interestsof  these  years,  or  more  directly  against 
tfie  other  trustees  on  their  obli^^tion  for  £130  in  each  year,^ 
whether  before  or  after  the  year  of  excessive  defidennr.  iW 
res^utien  was,  that  the  binding  tnetees  wero  not  to  be  liable 
for  more  than  £130  in  any  one  iwar,  but  sul^eet  to  that  aorange- 
reent  as  to  the.Mo«fe  of  aooomphshing  Uie  olfect,  the  agreement 
and  resolution  were  aubstantive,  that  the  excepted  beritcura 
should  not  be  liable  in  payment  of  amjf  part  of  the  l^st  and, 
therefore,  it  appears  to  me  that,  as  long  as  tiie  engaging  tros* 
tees  azie  not  called  on  for  more  than  £130,  correspcoding  to  oiy 
and  everjf  jfear  posterior  to  1601,  they  cannot  ooqaq^iain  of  the. 
demand  for  that  sum,  in  so  fiur  as  it  may  be  necessary  for  re- 
lieving the  exoeptod  tmatees  from  the  payment  of  any  part  of 
the  loss.  Any  constmetfion  lest  than  this  would  defeat  the  de« 
clared  object  of  tlie  Agreement.  And  it  i«  indeed  J^pnrant  ta 
me  that,  when  it  waa  set  forth  in  the  first  minate  that  a  less 
of  abolit  ^IM  per  onaawi  arises,  Ac,  and  that  the  h>ss  shoold  he 
berae  enfiivcly  by  the  elfcir  trustees;  and  when  ^  apportion- 
ment was  thcnmade  on  this  prindplo,  withottiroforenoe  to  the  ac« 


tual  loeain  any  parttoUr  yaai^  the  BMWiing  mBsthavtbia, 
tjiat  those  proi^tHtions  should  be  due  as  upon  an  atvnrof  of  jin^ 
whenever  it  should  appear  that  they  were  required  in  crier  (0 
g^ve  full  relief  to  the  excepted  trustees. 

4l  question  haa  been  agitated,  whether  the  fidl  £130  codiik 
levied  when  4ha$finn>rsa  not  refuired  for  that  yesMT  lor  piflt 
years  aobseqnent  to  1301?  l  think  the  answer  to  Ihis  qoeitiw 
yeiysimpla.  Itis  very  dsar- that  that  difflonlty^  not  soqv 
i^  ispi,  when  all  paid  tbdr  foil  nrqportiofis,  though  thosm 
not  a  deficiency  of  £130.  But  the  answer  seems  to  me  to  W 
thus  i—If  there  was  not  a  defidem^  of  £130  in  the  psTtkohr 
year,  jmd  while  it  nu^t  be  umstrtam  whethw  there  ever  woiiil 
be  such  a  deficiency  in  fhture  years  as  to  make  it  neoeiMi;  to 
fall  back  on  the  £130  of  that  year,  or  the  surplus  pert  of  h,  I 
should  think  that  any  trustee  might  object  to  paying  hispn)* 
iwrtion  of  that  sum  upon  the  contingent  of  a  ratore  unknofB 
necessity.  But  this  could  not  make  any  diflR^renoe  on  tbsin- 
tuze  of  the  obligation  Itself  as  calculated  to  eflto  the  ob^ectrf 
totally  relievang  the  excepted  trustees  of  all  the  interest  poite^ 
rior  to  its  date. 

I  am,  therefore,  Inclined  to  adhere  to  the  interlocutor  on  ^ 
ppint  The  other  view,  which  would  confine  Uie  donsad  tatbe 
SKTpZitf  of  future  years  for  the  r^ief  iif  an  excess  in  ooeyoB, 
would  come  to  the  same  thing  in  the  end ;  bnt  it  woold  aapm 
Uie  excepted  trustees  to  the  necessity  of  paying  intbefimin- 
stance ;  and,  on  the  whole,  I  think  theXiOrd  Or£naiy's  vem  tin 
mora  correct  and  consistent  construction. 
,  I  have  a  doubt,  however,  as  to  the  charge  of  iMtereet  wkresft 
demand  was  made,  or  more  espeoiaUy,  whoi  itorndd  ao^beoMde. 
But  I  am  not  sure  what  would  be  the  effbct  of  disaUowingit 

%.  With  regard  to  the  efiect  of  Gartmore'a  bonds  I  hare  gmt 
doubt  When  the  argument  dosed,  I  waa  inclined  togo  skag 
with  the  plea  that,  tbou^  the  partaes  are  not  cantkmentx 
one  another,  thev  may  he  in  the  position  of  cautioners  vith  the 
obligation  of  oadi  limited.  But,  on  reflection,  I  doubt  vhethv 
this  is  sound.  They  may  indeed  he  somewhat  as  csatiiiMn, 
with  a  limitation  as  to  esch.  But  what  is  the  limikitiimt  laok 
ia  not  liable  for  the  whole  £130.  The  obligation  of  each  ii  ^ 
tinctly  limited  and  defined  to  be  only  for  bia  omnpropntimd 
t^£130,  according  to  his  valuation.  Beyond  thatheiiBsi 
liable.  Ai^  therefore,  to  make  him  liable  for  a  share  of  Giii* 
more's  proportion  idao  would  he  to  subject  him  hevond  tbelisiu 
of  his  oblation.  The  illustration  thus  rather  brings  out  th» 
point  against  the  respondents ;  and  at  present  I  am  iscUaBd 
to  think  that  the  interlocutor  ought  to  be  altered  in  thttpoiBL 
It  nuiy  not,  indeed,  make  much  di  fference  in  the  esdiftbeagn»- 
ment  if  continued  in  the  way  I  think  it  ahouid  be^  Bat  itS 
the  judgment  should  be  correct. 

3.  With  regard  to  the  piiea  of  Mr  Campbell  of  Stoa^eU, 
though  we  ma^  foel  it  to  be  somewhat  of  ahard  case,  X  do  nolne 
l^w  we  can  give  him  relief  merely  because  at  a  certain  dnMk 
sold  his  estate.  It  has  been  decked  that  the  agieraient  oob- 
stitutes  ^^persoml  obligiation  binding  on  him.  He  has  tskes  so 
measure  for  fersnsfoRing  that  obligation  to  the  purdMer;  Iw^ 
on  the  contrary,  has  taken  the  /uU  price  for  the  land,  wiibosfe 
any  «uch  burd^  made  to  afiect  it.  It  is,  therefore,  impnoaUii 
that  becan  be  aUowed  to  Uuowxm  the  other  genttenienvlMin 
bound  his  own  proper  share  of  the  responsibility.^ 
.  Befide^  no  less  than  eight  bonds  were  granted*  for  vbidibe 
is  liable ;  and  it  is  in  reli^ of  these  bonds,  and  others  thsttte 
ilgreement  takes  efiect. 

Ixtrd  Oockbtfm,-^L  I  am  of  opinion  that  the  plea  of  noa-lia- 
hiUty,^rom  and  after  the  sale  of  his  estate,  thatisset  uplQrlfr 
Campbell  of  Stonefield,  cannot  be  maintained.  Thoog^  tbt  0^ 
UgaUon  which  he nndertook  arose  from  his  being  at  the toKs 
landed  proprietor  in  the  district,  and  its  extent  was  mesflued 
l^  the  rent  of  that  estate,  etill  it  was  an  obligation  of  a  «mB<l 
naturey  and  adheres  to  him  although  the  property  be  somL  Ba 
might  have  lai^  it  on  the  purchaser  if  he  had  choseo.  To  te 


sure  this  would  have  diminlsbed  the  price ;  but,  indapenMf 

I  be  equity,  as  mu  oMrtiaiiftrtJ 

,  in  his  increasing  and  rstaiiiiV  *! 


of  law,. there  would  not  even  1 

him  and  hisfiOow  oblhants,  in ^ ., 

price  at  X4etr  cosl.  If  og  the  obligants  except  one  wsretg  jg 
their  estates,  it  surdy  could  not  be  maintained  that  Hii  c*^ 
thaow  the  whole  harden  on  thia  one. 
.  H,  Inmef  opinion  that  the  olaim  aa  againat  the  «tibff  «- 
ligsnta  cannot  be  enlarged,  bv  making  tfiem  wif^mSj^*^ 
matter  in  what  form— for  the  share  of  Mr  Orahni,  whaM  W- 
oolne  insolvent  I  cannot  view  them  as  saretsis  aii 
Accordingly,  It  seems  to  he.  ado 


fiz«y''<^«y^g«* 
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wiA.  Mr  Qtahflm's  afairt  iiir6e%;  althottgli  th]8»  homewBt,  te 
^e  way  in  which  they  aotiially  sre  isharged  by  the  acoowitaBt. 
Tbe  p vauora  only  prt^oae  to  change  the  form  of  doiag  it,  by 
first  stating  the  loss  on  his  share  agaitut  the  road,  aad  tlKn  add- 
ing this  road  debt  to  the  anm  chai^ieable  amittaily  againat  the 
aolvisnt  obliganta.  Th^  do  not  propoae  to  charge  aay  oMigaot 
with  a  larger  aom  than  hoa  annoal  aocomiilated  pmortion ; 
hat  the  e^ect  of  what  they  wiah  woaldhBto  inoreaae  the  debt 
for  whi<f  the  •hfiganta  are  liable,  and  iMrdbably  te  prolong  the 
period  during  wUch  their  aomuri  contributioBs  moat  be  paid. 
The^nn  is  iumateriaL  Bat  I  do  not  see  how,  under  thia  eb^ 
ligation,  thoae  who  pay  con  be  aflbcted  in  anyway  by  thefidlvre 
of  thoae  who  do  not. 

The  loae  which  they  are  proportlonaUy  botmd  to  make  up 
is  diatinetly  atated  in  the  minutes  containing  the  obligation,  to  be 
a  loss  arising  from  the  tdl-bars  not  producing  enongh  to  pay  "lAa 
Mteresf  </  the  wwniey  h9rnwedftr  miemg  thtroadmd heq^ 
tipair,**  The  loss  arising  from  Mr  Graham's  fauohrency  is  not 
a  loss  arising  from  the  miprodnctiTeness  of  tbe  teUa ;  nor  fW>m 
the  excess  of  the  interest  on  the  money  borrowed ;  nor  from  the 
expenditure  neoeeaary  iat  ita  repair.  I  aee  no  authority  for  the 
operation  which  is  described  as  *^  sUUmg  Mr  Grmkam's  fhan  »a 
aecouM  against  the  road,'*  merely  in  order  to  bring  it  indirectly 
against  the  otliw  obliganta.  The  insolyeney  of  the  whole  ex- 
cept one  can,  no  more  than  tiieir  all  aeUing  thehr  eatatea  except 
one,  be  made  to  operate  agahiat  this  one.  If  the  idea  of  audi 
contingencies  had  occarred  at  the  time,  aad  th^  had  been 
asked  whether  each  measit  to  gnarantee  the  reat,  every  line  ia 
the  minutes  irapiesa  me  with  tiie  convietion  that  th^  wonid 
all  have  started  back. 

IlL  I  am  of  opinion  that  it  was  only  the  detcieney  for  the 
cwreHt  year  that  the  obliganta  bound  themselves  to  make  up,  and 
Hub  by  an  amnual  peofment  oorreqrandlng  thereto.  Thia  seeaa 
to  me  to  be  implied  in  the  terma  and  in  the  oi^ect  of  the  ar- 
rangement. They  are  to  contribute  £130,  or  meh  part  thereof 
as  may  be  necessary,  in  addition  to  the  tolls,  to  pay  the  intereet 
and  the  repairs.  This  was  plainly  an  arrangement  of  an  annual 
nature.  The  opposite  Tiew  involyes  a  result  to  which  I  can 
scarcely  ooQceiTe  any  sane  men  agreeing.  It  implies,  that  though 
there  might  be  little  or  no  deflcieney  for  amf  given  number  of 
years,  still  if  any  casualty,  such  aa  the  deatmction  of  the  road, 
should  at  last  require  an  enormous  sum,  the  ftdl  shares,  for- 
merly not  necessary  to  be  exacted,  might  after  all  be  required 
to  be  pmd  up,  so  tiiat,  instead  of  being  an  obligation  fixr  £130 
settled  yearly^  It  might  reappear  in  the  fcrnn  of  a  demand  for 
many  thousand  pounds,  exigible  all  at  once,  at  the  distance  of 
half  a  century,  and  with  intereet  on  all  the  past  yeara,~during 
which  the  deluded  debtors  ha?e  been  living  and  spending  on  the 
idea  that  each  year  settled  its  own  debt.  Triie,  they  can  be 
called  upon  for  no  more  than  their  accumulated  ahares  and  in- 
terest. But  the  aocumuhition  is  the  evil,  and  interest  is  not 
brought  against  them  by  any  foilure  on  their  part  to  pay  the 
principal,  which  waa  never  asked  for,  and  is  a  dear  unwarranted 
addition  to  the  debt.  This  construction  im^ies  that,  even  when 
BO  contribution  waa  necessary  ibr  certain  years,  still  each  oUi- 
gant  was  bound  to  keep  hia  annual  sum,  autgeet  to  distant 
cUims,  and  with  the  comfortable  knowiedga  that  interest  on  it 
was  alwaya  growing. 

It  womid require  atronaer  worde  than  lean  find  in  theae  minutea 
to  sustain  avefa  a  eonduaion. 

It  has  been  atated  that  the  practice  of  the  partiea  ia  againat 
this  view,  because  they  oeeasionaUy  paid  more  than  the  actual 
lass  of  the  current  year.  But  there  la  no  evidence,  and  no  pro- 
bability that  on  theae  occasions  they  had  been  told  what  the 
actual  loaa  was.  They  paid  m  fhll,  be&eviagtiut  the  wiurie  sub- 
scribed sum  waa  due. 

Another  view  haa  been  tidcen,  whidi,  in  one  way,  ia  tiie  re- 
verse of  this  one.  It  is,  that  though  there  may  be  no  power  to 
go  hade  on  the  aavied  contributions  of  past  years,  itia  earapeteat 
to  go  forward  and  to  debit  .^lAcre  yeara  with  tiie  exoeaaive  deft- 
cicncy  of  anv  single  year,— aad  this  is  not  the  view  that  has  been 
adopted  by  the  accountant.  I  do  not  know  tiiat  itia  either  more  or 
lesareaaonable  than  the  view  I  have  first  spc^en  to.  Thisdiflh- 
aioa  of  astnorafaiaiy  loaa  of«r  friture  yeara  aeema  to  bm  to  be 
liable  to  the  very  aame  objection  with  ita  diflbaion  over  past  onea. 
Both  are  equally  inoonsistant  with  that  attiuni  a^jastment  of 
the  acoouit  which  I  think  ia  the  dear  olgect  and  the  dear  pro- 
vision of  the  agreement. 

Uhaa  been  urged  that,  without  aneh  diffbaion,  there  would 
not  be  thai4;of^/e<e  re^  which  waa  atipiUated  in  fiivonr  of  the 


tmateea  weat  of  the  Lerao.  But  !«,  I  am  not  aatiafled  that 
theae  peraoBs  are  entitled  to  be  oooaidered  in  thia  diaouaaloii 
Ibraaya^arateintereat  of  their  own.  Thcry  are  not/»ar<isf  to 
the  contract  They  wereonly  theo6Mclsof  it  inan  ammgement 
eot^ined  to  the  obligante  among  themaelvee.  And,  a<%,  aa  l^weea 
these  obligants,  I  do  not  see  that  it  waa  a  total  relief  that  waa 
aecored  to  theae  weetem  tmateea.  It  waa  onl^  such  relief  as  the 
agreement  ooM  afford, — that  is,  aa  I  oonatrue  it,  relief  from  the 
Ih»  arising  on  each  year  by  itself,  not  exceeding  £130. 

The  Court  thereupon  pronounced  the  following  inter- 
locutor: 

**  9th  July  1 844.~TheLord8  havmg  adviaed  the  recUumingnotea 
for  WilliaDA  Kipp^  and  others,  and  fw  John  Campbell  of  Stone- 
iteld.  Esquire,  against  Lord  Wood's  interlocutor,  dated  the  20th 
dav  of  Mardi  last,  aad  beard  couasd  fbr  the  parties  tiiereon,  ap- 
point the  parties  to  lodge  minutes  of  debate  upon  the  following 
points  respecting  the  legal  meaning  and  impOTt  of  the  agreement 
contained  in  the  minutes  of  the  24th  day  oi  November  and  the 
22d  day  of  December,  both  in  the  year  1801  ?  Ut,  Whether  the 
liability  thereby  undertaken  extends  fhrther  than  to  pay,  to  the 
amount  of  the  i^edfied  sum,  the  loss  which  mav  arise  m>m  *  the 
re^  of  the  toll-bars  falling  that  much  short  of  the  payment  61 
the  iaterest  of  the  money  borrowed  for  making  the  road  and 
keepinir  it  in  repair^  in  the  particular  vears  in  which  such  loss 
occurs,  and  to  the  extent  of  such  loss  in  these  particular  vears? 
or  whether  the  parties  undertook  a  general  liability  for  loes  in 
fubsec^uent  orprior  years,  and  in  what  manner  ana  to  what  ex- 
tent ?  2dlyy  Whether  the  parties  can  be  called  upon  to  pay  more 
in  consequence  of  the  insolvency  of  one  of  the  trustees,  as  de- 
termined by  the  said  intcriocutor,  than  the  proportion  of  the 
loss  allocated  upon  tiie  whole  trustees,  according  to  tiie  note  of 
valuation  made  out  in  1802?  and,  Zdly,  Whether  the  defender, 
the  said  John  Campbell,  Esquire,  continues  liable  after  he  sold 
his  prc^rty,  and  ceased  to  have  axiv  interest  in  the  district  and 
roads  ?  Appoint  the  said  minutes  of  debate  to  be  lodged  by  the 
second  box-day  in  the  ensuing  vacation,  and  tobe  interdumged, 
revised  and  boxed  bv  the  third  aederunt-day  in  Kovember,  with 
the  view  of  being  laid  before  the  Lords  of  the  first  Division  and 
the 'permanent  Lords  Ordinary,  that  their  Lordriiipa  may  give 
their  opinions  on  the  said  three  points  in  writing.** 

lOnutes  of  debate  were  lodged  for  the  parties,  and 
thereafter  the  following  opinions  were  returned,  in 
which  the  arguments  of  the  different  parties  are  fully 
noticed : 

Lord  Mackenzie : 

**LIn  answer  to  the  first  question,  I  think  that  the  liability 
undertaken  by  the  agreement  extended  to  the  payment  l^  the 
oUigees  of  the  sum  of  XI 30  per  annum,  applicable  to  the  pay- 
ment of  the  lose  ariabsg  from  the  rente  of  the  toU-bara,  after  de- 
firaying  the  ^cpeaae  of  keeping  the  road  in  repair,  foiling  abort 
of  thcintereatof  the  debt,  aa  long  aa  audi  loaa  ahouldexiat: 
and  that  tliere  are  no  grounda  for  holding  that  the  |»ayment  of 
XidO  in  each  year  waa  implioable  to  the  loaa  accruing  in  that 
year  only,  and  restrictaliie  to  the  amount  of  that  loaa. 

^  On  the  24th  November  1801,  when  the  nMeting  took  place  Ijy 
which  the  agreement  waa  made,  there  had  been  loaa  of  thia  kind  in 
yeara  paat.  Bntthatloaahadnot  been  the  aame  every  year.  The 
rente  af  thetoUa  had  varied  considerably,  as  appeara  mm  the  re- 
part  of  lfrLiBdaay(pw  20),andtheexpenaeofr^>airittgtheroad 
mnat  have  varied  atiU  more,  aa  auffidently  appeara  fhwi  the  na- 
ture of  auchexpenaa,aod  the  statement  by  Mr  Lhidaay  of  auchex- 
penaa,  in  the  yeara  fUlowing  1801,  (p.  23.)  What  tiie  meeting  in 
Novvmber  1801  had  therefore  to  lode  for,  in  eatimating  tiie  loaa 
that  was  to  be  expected  ha  time  fbtore,  was  plainly  not  tiie  ae« 
tual  preeiae  itema  or  anma  of  loaa  in  each  ftiture  year,  but  the 
average  of  loaa  per  annmm  to  be  eopeeied  in  ibtiue;  and  tliia 
thereathMitedatXlSOjMrafuuoK.  They  did  not  take  that  aum 
aa  oeing  the  exact  amount  of  loaa  ha  the  year  1801,  or  any  pre- 
eeding  yeaK,  and  never  by  poaaibilitv,  could  tidnk  or  mean  to 
aay,  iShat  the  actual  itaaa  of  loaa  in  future  yeara  would  alwajra 
amount  to  jCISO  per  aamai,  or  aay  one  iNPedae  aum.  Th^rmuat 
■ecaasarHy  have  looked  to  tlie  average.  Lookmg  to  tma  ave- 
MBB  loaa,  the  meeting  read  ved  to  relieve  tiie  tmateea  on  the  weat 
aid^  af  tbe  Witer  of  Leven,  and  thoae  eastward  of  MiUoa  Bum, 
t.  e.,  who  had  no  pwmcrty  in  the  pariafaea  through  whfah  the 
road  passes,  of  the  imde  of  tUslosi  in  time  fttture^  not  of  parte 
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of  it,  but  of  the  whole  of  it :  and  for  that  purpoee  agreed  that 
this  loss  shoald  be  made  up  by  the  trustees  who  had  property 
in  the  parishes  throu^  which  the  road  passes,  by  paying  into 
the  hands  of  the  road  treasurer  their  proportions  of  the  esti- 
mated average  loss,  t.  &,  of  £130  per  (innum,  according  to  the 
valuations  of  their  properties,  meaning  of  course  that  this  an- 
nual payment  was  to  go  into  the  treasury  of  the  road,  and  be 
applied,  year  by  year,  in  clearing  off*  annually  the  Tarying 
amount  of  actual  loss,  by  which  the  average  was  expected  to  be 
formed,  that  being  the  only  way  in  which  relief  from  an  average 
loss  can  be  imagined  to  be  effected  by  the  application  of  such  a 
fund.  The  resolution  is,  I  think,  not  susceptible  of  any  other 
interpretation.  It  is  in  these  words: — *  The  meeting  taking 
into  consideration,  that  a  loss  of  about  £130  sterling  per  annum 
arises  on  the  above  line  of  road,  by  the  rents  of  the  toll*bar  fall- 
ing  that  much  sliort  of  the  payment  of  the  interest  of  the  mone^ 
borrowed  for  making  the  road,  and  keeping  it  in  repur  [here  u 
the  statement  of  average  /o«9J,  and  that  it  would  be  a  hardship  to 
make  the  trustees  on  the  west  side  of  the  Water  of  Leven,  and 
those  eastward  of  Milton  Bum,  liable  in  payment  of  any  part  of 
the  loss,  as  their  names  were  introduced  into  the  act,  and  they 
attended  meetings  merely  for  the  purpose  of  making  a  quorum, 
haying  no  matenal  interest  in  that  road — [here  is  the  statetnent  of 
intention  to  give  relief  in  fttiny— resolve,  that  it  is  the  opinion  of 
the  meeting,  that  this  loss,  [t.  e.,  the  whole  average  toes']  should  be 
made  up  by  the  whole  trustees  (with  the  above  exceptions)  who 
have  property  in  the  parishes  through  which  the  road  passes, 
whether  they  acted  or  not,  by  paijing  their  several  proportions 
thereof  according  to  their  respective  valuations,' &c.  I  have 
noticed  what  is  expressed  here.  Observe,  then,  what  is  not  ex- 
pressed. There  is  not  in  this  minute  a  syllable  about  variable 
losses  expected  to  occur  year  by  year,  which  are  to  be  made  up 
in  each  year,  when  not  exceeding  £130 ;  but  not  to  be  made  up 
when,  or  in  case,  they  did  exceed  that  amount ;  or  of  a  contri- 
bution varying  in  amount  from  ^ear  to  year,  though  not  exceed- 
ing £13a  One  amount  of  loss  is  mentioned  simply  as  £130  per 
ofuttun,  wliich,  of  course,  was  an  average  one,  and  the  favoured 
trustees  are  to  be  relieved  from  liability,  not  in  part,  but  wholly 
from  payment  of  any  part  of  this  loss ;  and  that  by  an  obliga- 
tion to  pay  £130  per  annum,  being  precisely  the  estimated  ave- 
rage loss,  and  that  to  be  paid  simply,  without  any  restriction  or 
variation.  Accordingly  the  minutes  of  the  next  meeting,  held 
on  the  2Sd  December  1801,  proceed : — *  His  Grace  the  Duke  of 
Montrose  then  produced  to  this  meeting  the  following  letters, 
or  extracts  of  letters,  viz^  from  Sir  Archibald  Edmonstone  of 
Duntreath,  Baronet,  Mr  Macdonald  Buchanan  of  Drumakiln, 
Mr  M*Qoune  of  Mains,  and  Sir  James  Colquhoun  of  Luss, 
Baronet,  whereby  these  gentlemen  agreed  to  pay  a  jproportion  of 
£180,  arising  from  the  Drjrmen  road-trust,  as  mentioned  in  the 
former  minutes ;  which  bemg  taken  into  consideration,  the  meet- 
ing resolve  that  the  derk  shall  immediately  make  out  a  list  of  the 
several  trustees  in  the  parishes  of  Dumbajrton,  BonhiU,  Kilmar^ 
nock,  and  West  Kilpatrick,  with  theexceptionof  the  trustees  whose 
property  lies  on  tl^  west  side  of  the  Water  <^  Leven,  and  to  the 
eastward  of  Milton  Bum,  and  the  proportion  to  be  paid  by  each 
trustee  of  the  said  deficiency  of  £190,  eifeiring  to  such  valuation, 
the  same  being  done  under  the  proposition  made  by  the  Duke 
of  Montrose,  who  agrees  to  be  rated  as  high  as  the  highest 
trustee ;  and  that  the  committee  named  by  last  meeting  be  re- 
quested to  transmit  such  calculation  to  each  trustee  within  the  said 
parishes,  with  a  request  to  pag  his  said  proportion  into  the  hands  of 
Robert  Mackenzie,  the  ckrk  and  treasurer  to  the  trustees,  hUwixt 
and  the  term  of  Whitsundau  next'  Here  is  the  payment  of  the  £130 
annuaUg  into  the  hands  of  Ac  treasurer,  of  course  to  be  applied  to 
clear  the  average  deficiency  of  £130  in  the  way  already  noticed 
to  be  the  only  possible  way.  Nowhere  is  there  one  word  about 
ascertaining  the  actual  loss  in  each  future  year,  and  then  di- 
viifing  that  actual  loss,  whatever  might  be  its  amount,  among 
the  obligees,  under  the  limitation  of  its  not  exceeding  £130,  and 
charging  a^inst  each  the  sum  so  ascertained  to  be  due  by  them. 
On  the  contraiy,  the  sum  to  be  paid  by  each  is  a  fixed  propor- 
tion of  the  totfd  contribution  of  £130.  When  the  idea  of  an 
ascertaining  of  each  year's  loss,  and  proportioning  that  was  in- 
vented, I  do  not  see,  but  I  cannot  discover  any  trace  of  it  what- 
ever at  the  meeting  where  the  obligation  was  undertaken.  The 
words  of  the  agreement,  it  seems  to  me,  give  it  no  shadow  of 
countenance.  It  has  not  a  syllable  in  its  fiivour,  while  every 
thinff  is  adverse  to  it  What  particularly  strikes  me  is,  the 
manifest  inconsistency  of  the  view  contended  for  by  the  defen- 
ders with  the  declared  intention  of  the  agreement  to  relieve  the 


trustees  having  no  interest  in  the  road  from  oi^  jMorf  of  flieln 
upon  it.    That  was  a  reasonable  intention ;  but  there  vmm 
reason  in  relieving  them  from  only  a  part  of  this  kw,  sad  lesr* 
ing  them  still  exposed  to  a  part;  and  that  tooaptrtofin^ 
finite  and  uncertain  amount,  arising  from  the  aoddentsi  vsa* 
tions  of  the  deficiency  in  particular  years.    To  have  allofsd 
this,  must  evidentiy  have  been  to  keep  up  the  haidshbirlHk 
the  oUigees  w^e  anxious  to  do  away,  only  diminiwing  iti 
amount,  not  its  injustice.    Afr»r  declaring,  therefiire,  apott 
the  hardship  of  allowing  *  any  part'  of  tlus  loss  to  M  oq  tls 
trustees  not  interested  in  the  road,  it  seems  inoaoceiTaUe  tba 
the  meeting  should  instantiy  proceed  to  adopt  an  smnganat 
by  which  it  must  have  been  obvious  from  the  first,  tlatt  puttf 
the  loss  must  still  continue  to  Ml  upon  theae  very  tnisteei.  Is 
could  not  but  be  apparent  to  tiie  parties  entering  iDtutfaea^ce- 
ment  tiiat  the  annual  settlement  of  the  contributioa  of  ilSO^ 
upon  the  footing  that  the  actual  defid«icy  in  each  ymt^ 
was  to  be  paid,  if  it  did  not  exceed  £130,  any  difl^woeW- 
tween  that  deficiency  and  £130  being  to  be  eitfai^  not  levied^  cr 
repaid  to  the  obligees,  while  any  excess  of  defidency  above  X19S 
was  to  be  left  unprovided  for,~must  have  necessarily  finkd  6 
afibrd  to  the  parties  intended  to  be  ikvoored  the  relik  whidbit 
was  admitted  ought  to  be  given  them,  and  whidi  the  agroaat 
was  entered  into  for  the  purpose  of  producing:  Beo»6e,a^ 
cording  to  the  usual  course  of  management  in  sudi  matlefi,thi 
charges  for  repairs  and  management  must  not  only  flaetu^ 
but  greatiy  fiuctuate  in  amount.    In  cmiinary,  small  repni« 
made  for  two  or  more  years,  and  then  oxaes  a  heavy  chngea 
that  account.    This,  no  doubt,  may  perfai^M  be  avoided,  ladaa 
equalization  of  annual  expense  for  repairs  forced,  but  not  viii^ 
out  very  great  inconvenience  and  mischief;  and  it  b  a  tfaiof  a- 
known  in  practice.    Now,  here  the  parties  to  tiie  sgRCBOt 
were  not  contemplating  what  might  possibly  be  aceuniplaiieJ 
by  a  special  plan  of  management,  to  be  instituted  in  the  puti- 
cular  case,  but  were  proce^ling  with  reference  to  the  ot&ss^ 
course  of  conductingsuch  things,  and  making  a  proviaoaif- 
plicable  to  tiiat    They  must  therefore  have  been  pOMj 
aware  that,  had  the  sum  to  be  paid  under  the  contribatiai  of 
£130  been  to  be  settled  off*  annually,  and  limited  to  escfa  j^ 
actual  defidency,  instead  of  the  hoitors,  to  rdieve  whom  feca 
future  loss  the  agreement  was  entered  into,  bdng  so  rdiend 
there  must  immediatdy,  from  year  to  year,  have  arisea  dei- 
dendes  wliich  would  fall  upon  them  withoat  rdie£ 

**  And  the  actions  of  the  parties,  in  carrying  the  agitesBt 
into  efllbct  are  utterly  irrecondUble  to  this  iSoL  Vxij  pn* 
ceeded  immediately  to  carry  the  agreement  into  ^fect,  in  i  v^ 
that  demonstrates  their  understanding  of  its  meaning. 

**  It  appears  that,  at  Whitsunday  180a,  the  in- 
terest on  the  debt  was,  .  .  £180  0  9 
Tlie  expenses,     .                      .  IS  S  Tj 


The  return  from  the  road, 
The  defidt,  only 


£193 
135 


0  0 


£66  1 ;) 


Tet  m  that  year  the  Duke  of  Mon- 
trose paid  £40  U  10  on  15th  Kor.  193 
Mr  Campbell  paid  40  14  10  oal6thSefit  — 
Mr  Buchanan,  Ardoch,  paid  12  8  8^  on  5th  Oct  -^ 
Mr  M*Dohald  Buchanan  paid  14  O  Ifon  lMhSe|it— 
— ^— — — . 

actoallj  psid  a 


Bdng  .  .  £107  18 

that  year.    And  applying 

the  first  payments  of  the 

other  obligees  to  that  year, 
Sir  Archibald  Edmonstone  ^ud       8  10    0    on  10th  Dee.  ISA 
Mr  Graham  paid    .  4  11     6    on  10th  Ml — 

Mr  Alston  paid  8    0    0    on8thA(rilW 

Mr  M'Qoune  paid  .  4    5    9    on  16thJsalwt 


Being  in  all,         £133    5    9 


tnCif 


'' This  is  evidentiy  tiie  £130^  though  levied  with  I 
inaccuracnr. 
At  Whitsunday  1803,  the  interest  of  the  old  debt 

was iXm  «  * 

The  expenses,    .  .  .  71  1  * 


Carry  forwardj^ 

Digitized  by 


d,        .    T 

ooglt 
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IN  THE  COURT  OF  SESSION,  &o. 


411 


Brought  forward^ 
Tho  returofl  iirom  the  road. 

£856     I     4 
140     0     0 

The  deficit,  only 

£116     1     4 

Yet 

The  Duke  of  Montrose  paid     JUO  U 

Mr  M 'Donald  Buchanan  paid     14    0 

Sir  Archibald  Edmonstone  paid     8  10 

Being  three  payments  of 

iVill  shares  within  the 

year.  And  applying  the 

second  payments  of  tlie 

other  obligees  to  that 

10    on  14th  Dec  1803 

Ijon 

0    on  10th 

year, 
Mr  CampbeU  paid         .              40  14 
Mr  Buchanan,  Ardoch,  paid        12    8 
Mr  Graham  paid            .                4  11 
Mr  M'Goone  paid          .                4     5 

10   on  17th  Jan.  1806 
8^  on  18th  Nov.  1808 
6    on  5th  Aug.  1805 
9    on  27th  Nov.  1809 

Being  in  all           £125    5 

9 

^  Now  these  were  all  evidently  calculated  as  shares  of  the  &11 
earn  of  £130,  according  to  the  minute  1801 ;  and  were  beyond 
the  shares  of  the  amount  of  the  deficit.  The  sum  raised  m  toto 
for  this  year  1803,  was  diminished  by  the  fiuluro  of  Mr  Alston 
to  pay  ids  share. 

At  Whitsunday  1804,  the  interest  was  £180    0    0 

Thewcpenses,    .  79  15    7 


The  returns, 
The  deficit, 


£259 
161 

15 
0 

7 
0 

£98 

15 

7 

£180 
80 

0 
3 

0 

1 

£260 
183 

3 
0 

1 
0 

£77 

3 

1 

£180 
71 

0 
2 

0 

8 

£251 
171 

2 

0 

8 
0 

£80 

2 

8 

At  Whitsunday  1805,  the  interest  was 
The  expenses,    . 


The  returns, 

The  deficit. 

At  Whitsunday  1806,  the  interest  was 
The  expenses,    . 

The  returns, 
The  deficit, 

"  These  statements  show  that  the  deficiency  was  much  less 
than  the  contributions  levied  on  those  who  paid,  and  held  as 
(iebt  upon  those  who  were  irregular  in  payment ;  as,  for  example, 
Mr  M^Gounc,  whose  annual  payment  was  £4.  5.  9.,  and  who 
paid  £30  on  27th  November  1812,  and  again  £25  on  11th  No« 
▼ember  1830,  (Report,  pp.  47  and  48.) 

*'  All  these  sums  vrere  set  down  and  paid,  at  least  by  part  of 
tlie  obligees,  without  the  existence,  so  far  as  I  see,  of  a  single 
complaint,  on  the  ground  that  the  agreement  was  only  to  pay  a 
sum  limited  to  the  actual  deficit  in  each  year. 

^*  Afterwards  the  payments  failed ;  but  never,  as  far  as  I  can 
see,  on  the  ground  that  the  sum  for  which  they  were  liable  was 
not  a  proportion  of  the  £130,  applicable  to  an  average  loss,  but 
s  proportion  of  a  sum  of  actual  loss,  in  a  particular  year,  which 
did,  or  might  fall  below  £130.  Every  assessment,  and  every 
payment,  and  every  thing  indeed  relating  to  tliis  agreement  at 
all,  appears  to  have  been  done  in  the  view  of  tlie  agreement 
nuintained  by  the  pursuers.  And,  on  the  other  hand,  the  agree- 
ment subsisted  for  years  after  it  was  made,  without  onfe  in- 
stance of  any  one  thing  done  or  said  in  respect  to  it,  on  the  view 
now  brought  forward  by  the  defenders,  which  I  cannot  see  to  have 
wen  even  thought  of  at  all  by  any  human  being  till  some  very  re- 
f»nt  period.  Such  a  practice,  by  tlie  contracting  parties,  seems 
to  me  to  afford  an  irresistible  interpretation  of  the  agreement. 

"  In  answer  to  these  strong  considerations,  I  see  Uttle  said  of 
any  weight. 

"  (1.)  It  is  said  that  the  obligees  could  not  mean  to  load  them- 
^?lves  with  a  perpetual  annuity,  which  might  run  into  arrear, 
and  ruin  them.    But  in  any  view,  the  obligees  undertook  a  per- 


petual annuity..  Though  it  might,  if  limited  each  year  to  the 
amount  of  the  loss  in  that  particular  year,  be  somewhat  less 
in  amount,  still  it  must  equally  have  been  perpetual  in  endu- 
rance. Bo,  in  any  view,  it  might  run  into  arrear  if  the  matter 
was  not  duly  attended  to.  Considering  that  the  annuity  of 
£130  was  divided  among  so  many  largo  or  considerable  pro- 
prietors, I  cannot  tliiuk  there  could  have  been  any  thing  ter- 
rible in  it,  and  still  less  in  the  difiference  between  this  and  a  per- 
petual payment  of  the  actual  loss  accruing  each  year.  It  was 
obviously  liable  to  terminate  in  case  the  road  should  prosper, 
and  the  debt  of  the  road  be  paid  ofiT,  or  if  the  tolls  should  rise,, 
so  that  it  should  become  certain  tliat  all  loss  of  the  kind  pro- 
vided against  was  no  longer  possible.  Tliis  would  put  an  end 
to  the  annuity  of  £130 ;  and  nothing  else  but  this  could  put  an 
end  to  the  variable,  but  equally  enduring  annuity  alleged  by 
the  defenders.  It  must  be  considered  that  the  meeting  could 
not  intend  or  expect  to  run  into  arrear.  In  fact,  it  appears  that 
the  returns  from  the  road  increased  greatly,  and  the  deficiency 
diminished,  so  that,  if  the  sum  of  £130  had  been  annually  and 
duly  levied!,  there  would,  in  no  very  long  time,  have  been  such 
a  fiind  in  the  road  treasury  as  would  have  warranted  a  suspen- 
sion of  tlie  burden. 

"  Prior  to  1817,  in  which  year  a  large  simi  was  expended  on 
repairs,  the  deficiency  to  be  met  by  the  contribution  of  £130 — 
c^ier  providing /or  the  interest  on  the  debt  prior  to  1801  at  5  per 
cent. — fluctuated  firom  year  to  year.  In  some  years  it  exceeded 
£130.  In  1817,  the  excess  was  large.  After  1818,  there  was 
in  some  years  a  deficiency  to  be  provided  for,  but  frequently 
not  amounting  to  nedrly  £130 ;  and  there  was  in  others  a  con- 
siderable surplus,  so  that  no  part  of  the  £130  was  required. 
Subsequent  to  1830,  the  deficiency  and  surplus,  after  providing 
for  the  interest  of  the  debt,  stood  thus  in  the  following  years : — 
In  1831,  Deficiency,       .        .        £25  14    3 

1832,  Do.      .        .        .  17  13     1 

1833,  Do.       .         .        .  16  14     9 

1834,  Do.       .         .         .  27     1     2 

1835,  Surplus, £72  15     2 

1836,  Deficiency,        .        .  92     5    5 

1837,  Do.       .         .         .  32  10     2 

1838,  Surplus, 37  11    0 

"  For  the  four  years  firom  Whitsunday  1838  to  Wliitsimday 
1842  inclusive,  the  deficiencv  appears  to  be  £153.  19  9^., — 
the  gross  proceeds  of  the  road  for  these  four  years  having  been 
£2811.  15.  11.,  while  the  amount  of  repairs  and  expenses  was 
£2245.  14.  9.,  (Report,  p.  17),  leaving  a  surplus  of  £566.  1.  2. 
Placing  against  which  the  interest  of  the  debt  prior  to  Novem- 
ber 1801,  at  5  per  cent.,  there  is  brought  out  the  foresaid  defi- 
ciency for  these  years  of  £153.  19.  9$^  or  £38.  9.  U^.  per  an- 
num. There  is  very  little  force,  therefore,  in  the  above  argu- 
ment. 

'*  (2.)  It  is  said  tliat  no  means  are  provided  for  accumulating 
the  annuity  of  £130,  and  applying  it  to  the  variable  loss,  year 
by  year.  But  it  must  be  considered  that  the  agreement  was 
drawn,  not  by  an  expert  and  leisurely  conveyancer,  but  at  a 
public  meeting  of  country  gentlemen.  And  really,  considering 
this,  the  provision  that  the  proportions  of  an  annuity  of  £130 
should  annually  be  paid  to  the  treasurer  seems  sufficient  to 
answer  its  purpose.  If  that  was  done,  it  followed  of  course  tliat 
the  money  should  remain  as  a  Amd  in  the  treasurer's  hands, 
and  that,  imder  the  agreement,  the  loss  each  year  should  bo 
cleared  off  out  of  this  fond,  so  as  to  relieve  the  trustees  favoured 
by  the  agreement.  In  case  it  had  turned  out  that  the  loss  was 
small,  and  the  fund  accumulated  more  than  was  likely  to  be 
wanted,  there  was  nothing  to  prevent  the  adoption  of  a  resolu- 
tion to  suspend  payment  of  the  annuity  in  whole  or  in  part.  I 
really  can  see  no  impracticability  in  the  matter.  The  whole 
difficulties  of  the  case  have  arisen  fh)m  the  failure  to  implement 
the  agreement ;  and  similar  difficulties  must  have  arisen  from 
the  non-implement  of  the  agreement  if  it  had  been  such  as  is 
represented  by  the  defenders. 

"  II.  I  think  this  question,  as  stated,  must  be  answered  in  the 
negative.  In  no  event  can  the  obligees,  or  any  of  them  under 
that  obligation,  be  called  upon  to  pay  more  than  the  proportions 
of  £130 />er  annum,  allocated  upon  them  in  1802.  I  do  not  see 
any  grounds  for  holding  that  the  obligees  were  answerable  for 
each  other ;  but  I  think  that  the  insolvency  of  one  of  the  trus- 
tees may  have  the  effect  of  continuing  the  payment  of  these 
proportions  longer  than  it  otherwise  would  have  continued,  by 
keeping  up  longer  the  deficiency  to  which  these  payments  are 
applicable.    Each  obligee  is  liable  to  continue  the  payment  of 
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d^HVhUTbdpAid  dffi'or  until  ftfleMt  ttMesfslMoe^ftrtiiM^ 
mvt  add  l^tdiable  risk  1^  tM^e  AiMre;'^  ttumM  ^eftefeiicNr 
ihall  t>e  ^Aetae  Aira7.  Tbe  ^mtr^fsf  of 'UO^  tXoe  t»Mig<ee  ^Hmu- 
tiishhigr  1i)i«  lumtiftl  rtoet^t^mt  of  cittn«i|uac«tlM0e>«r^fitodf 
ibore  rettiote  ocetarehi^  nad  «ok«igt|i6a  the  oo^tiiittiftee  of  thft' 
oiil^tioii  upod  tne  o^er  6bttgee9 ;--iumI  this,  aod'no  micire.  It 
the  import  imd  «fftet  of  tlie  nndMpg  iipo9  t|^  yx0M  fi^i  4|6  W 
terbcator  oC  ^e  Xiord  Ordinary. 

<*III.  The  oljllgatioh  beuigpefitowd  and  kfl^'Af^MMgiihe  ImA 
ofthe  oblige  I  (Annot  see  nowth^  fate  of  hift]Q«l«ile  trf  ICi*  ^<rt»i> 
Campbell  can  at  all  affect  the  eontfainatfeo  of  to  VaMlltif  •• 
obligee,  nnfesa  hie  has  liaken  the  b«jy<er  ba^  tl»  TeI!M«  ^te^tdf 
it,  Which  is  hot  stated.  If  he  h«^  9dtee  b^  Hf  irouM'ba^  1»^^f>^ 
ed,  tothe  exteni  of  hla  a^ate  of  the  MldOi  the'rMt^  ^(jifi^ 
eatate  he  aold,  and  so  lowered  ik^  >!&<»»  <probJikllhr  by-tMltjK 
years*  pn^rchase  of  that  ifhare>  «o  jGhaieit  wtta  ii^r«  aimMigeoat 
Ibr  him  not  to  do  it  Tb^retonottM  Aado#ofiMltdaU^tnlt» 
continuing  against  him  after  tiie  sal^  as  i^  di^  ^opse." 

LordJu8tic€^(jkiurali  ^ 

**  I  ooncnr  in  the  above  q^lnion.*^ 

Lard  Wood: 

•  I  concur  in  the  abore  opinion.* 

LerdJ^fre^: 

'  *<  lam  of  opinion  that  the  IntMoeutor  of  the  Lord  Ordinarf 
should  be  altered ;  and  am  inclined^  indeed,  to  dissent  from  him 
on  ill  the  three  points  wkich  have  been  remitted  ibr  our  con- 
sideration. 

*'  Wh^n  the  resolutions  of  IdOl  were  first  argued  upon  befoi« 
me  in  the  Outer-House,  I  certahily  considered  them  as  not  oon- 
Btitutuig  any  proper  obligation,  (at  least  of  a  prospective  or  per- 
manent description),  but  as  a  mere  temporary  and  ezpetiobental 
arrangement,  from  which  the  parties  might  hare  resH^  nt  any 
time,  on  due  notice^  and  which  1  thought  nad  conseauently  come 
to  an  end,  hj  a  long  course  Of  d^^ction  ttnd  abandonment,  with 
the4mowle(^  and  apparent  acquiescence  of  all  concerned.  This 
view'  of  the  matter,  noweTer,  was  finaQy  superseded  by  the  judg- 
ment of  the  Court  of  11th  March  1842 ;  'bv  which  it  must  now 
he  held  to  be  fixed  that  tl^ese  resolutions  did  import  an  obliga- 
tion, by  which  the  parties  to  it  were  bound — u|^  at  all  events  td^ 
the  commencement  of  tiie  present  proceedings ;  and  the  on^ 
question,  therefore,  now  remaining  is  as  to  the  nature  and  ex- 
tent of  that  obligation. 

"  Now,  while  I  am  deddedk^  of  opinion  that  these  reaolutions 
— ^which,  obviously,  are  not  drawn  up  with  any  pretension  to 
technical  accuracy — are  not  to  be  defeated  or  deprived  of  theli* 
proper  eflfect  by  any  mere  imperfection  of  expiession,  I  think  it 
at  least  as  necessary  to  take  care  that  they  shall  not  be  enforced 
beyond  what  there  are  clear  grounds  for  holding  was  actually 
intended : — and,  with  a  view  to  ascertain  this.  I  Unnk  it  neces- 
sary, in  the  first  place,  to  consider  imder  what  circumstances 
they  were  proposed  and  adopted. 

^  It  appears,  then,  that,  on  the  road  now  in  qnestion,  thei^ 
had  been  a  growing  deficiency  in  the  returns  frinn  the  totts,  to 
meet  the  neoessaty  annual  r^Miirs,  and  th^  interests  accruing 
on  certain  bonds  granted  by  trustees,  aome  of  whom,  from  the 
local  situation  of  their  pn^terties,  had  much  less  interest  iti  this 
rmd  than  others  whose  names  were  not  at  these  bonds.  This 
d^ciency  in  the  interests,  which  fell  of  course  by  law  on  the 
bond  debtors,  appears  to  have  amounted  in  1799  to  £111,  and, 
as  I  understand  it,  had  risen  to  be  about  £130  for  the  year  end- 
ing in  April  1801, — some  of  the  bonds  having  been  granted  in 
the  course  of  the  intervening^  years.  Now.  the  first  resolution 
was  come  to  at  a  very  thin  meeting,  held  in  November  of  that 
year,  (the  minute  of  which,  by  the  way,  is  not  signed  by  any 
one,  or  authenticated  in  any  other  way),  and  was  afterwards 
adopted  and  acceded  to  by  certain  other  parties  at  an  acMoumed 
meeting  in  December  following :— the  puiport  of  both  being  that 
the  trustees  through  whose  lands  the  road  passed  should  lilieve 
the  bond  debtors  of  the  whole  of  this  actual  deficiency  of  £130^ 
by  contributions  proportional  to  the  valued  rent  of  their  lands : 
and  (as  it  has  been  smoe  construed  by  final  interlocutors)  lAioula 
also  relieve  them  of  similar  deficiencies  in/uture  years,  jpro^ 
tided  the  demand  on  them  should  in  no  one  yisar  exceed  the 
tiidsumofXlSO.  This,  I  tUnk,  fa  aUthatdiin'besaM  tob^ 
yet  fettled,  as  to  the  oloect  and  Import  of  (he  agreement  of 


if^nS^,tymMM4hmpf%  1ntlMi«nt^Bee,asac 
fty  tnamial  to  the  whole  gumtioa  of  ouastnBlfcMi  now  hto 
m,  1i»>  tfanogh  it  haa  been  found  to  he  obligaCeiy  QB  tte|Mn 
to  it,  and  for  a  tract  of  Ihture  time,  it  cannot  be  cooadsfiti 
lUive  oensiMuted  a  fmperly  oaeroat  ohiigttion,  The  pttia 
thiough  wlMMelandS  the  road  went  weve  notii^hisBift 
MeveiHie  bolkl  Mulors  of  tlie  whole  or  ai^fartsf  ittiM- 
eieney  f  aild  tMt  intetiaena<e>  timtee^  was  uBtafctaS^w^ 
ktttn7,\Bnd1d»«er«aia'0eaeeigiat«iSonB.*  IrwssiaiisM 
mature,  and  erenin  ieilbfa,  a  meie  ^aHiteTri  tngsgnnt a 
undertSdMng,  wHIioutaiiy  present  ooasidsratiflBiroDimpioiBi 
stipiUeitioa  Ott^tiie  otiiar  part,«--«tBere  loeBBise  in  riwl,ff  jHft- 

ilaapreha  " 


eirMiri,  ani  propeiiy  to  bereekoaed,  as  I  apprehsoi,  1 
piusibwt^'^  Whteh,  Oevgh  noe ^disrsi^wiad  hymakt.m 
efl^  Weeid' hlte  been  Khnan  by  that  either  of  Borne  oroTEi^- 
hmd.  It  leny  be- true  that  the  parties  to  it  wnBli&Uit»« 
^^iiliiaMi  elalin'fiir^aeme  aieh  leUef  ae  ia  sow  coataaded  iui  ha 
certainly  not  (as  I  tiiink)  to  the  extent  thatisao#iloffl4e 
«MiiieteeMeftfttowhichwenoitnowfaBMihetailiikia  It 
IrpulpaMy  a mistakn'to  hold  tian  thoee  whose  laadi  we  m 
Ibetiudiyim^eleedorteaclMd  byliienMidhaABoiBtenitiiis 
maintettaiiofftn  good  eendttaUL  it  waa  netapmaisfQidir 
Ae  etol«sii%  uae  of  tinea  who  bordered  en  it,  bat  a  p^iimi 
ft»r  aU  who  had  oeoasien  to  use  U.  Those  whose  fSBpeai 
aNWdMWfthlhelastofthoee  wUoh  it  trapsrsed  had  eriioriy 
4M6ii<^aa«iu«t«niatereet  in  H  aa  theee  etriotij  centaniMa 
proprleton,  and  probAly  airaater  intereat  in  tins  sesr  pcia 
of  tt  tiam  Ae  otiietrhad  in  tta  aemotBr  mtiumiliy.  Iftki» 
den,  theMfbre^  was  4o  be  laid  on  tf  an  ^futtaUe  appaftiflsoai, 
basededlelyenthekxsalilyofthe  pnpmiea^tiMteeDc^ail 
evepteeehafebeawagffrfSiatedaadd^wpswrtingscaboflMfiiyi 
termlnatiag  in  a  vanishing  yoint  on  the  wmfiens«ftbsaas» 
But  ft  irobtioae  that,  in  snoh  eases,  mere  iooalitf  nvtibqi 
be  a  veiy  mifhir  pito(M0  of  anportiensMDl,  ainoe  soBM  «f  ifaa 
fo  the  exempted  dlstriet  might  very  weU  be  m  the  lahitrf 
drawing  snnN^ <'f  UniM,  eoal^  maanm,  er  eveo  iimiifcnri 
eo*nioditles,liNmi4hal  exchisively  boidened ;  aadtfaathivii 
mnoh  greater  and  mom  beneficial  uae  of  the  loadtksaihsi 
npon  whom  ift  ienow  prepoaed  to  tfaiow  tiie  wiiolepeinitib» 
dennf  mahiteining  it.  The  mily  ahaetetaly  efoitaUs  nh^f 
apportfoakig- the  burden,  hi  ebort,  would  have  beea,  to  ii  k  » 
eordlngtvthe  lehitive  amountof  the  aataaltiBe  hahitasnyuih 
oftheioadbythe  several  parties  or  their  tenaata,  to  vfcidLi 
ia  obviodatiiat  the  rule  in  tim  agmementdoee  not  maka  sfwi 
approodmatlon. 

««The  efaief  purpose^  however,  Ibr  iMch  I  now  make  lkii» 
mai^  as  to  tiMobllgathmeonatitaled  by  tbe  i^recmmt  ootbo^ 
ISgaHy onerous^  and  but  veiy  hnpeitoiy  egadtahKiswa 
pbdn  botiiwhy  itappeara  to  have  been  aetaaUy  hmhsl  irf 
eualifled  at  ft  haeeiheady.  been'eettied^lafaava  beea^-mdi** 
whyitdhooMbeetillfiu^erquattfled  in  the  way  Ianih« 
to  specify,  in  relation  to  the  tiuree  ^Qestlooa  now  bsfiatac  K 
tiwe  had  been  any  audi  plahi  equity  at  tim  bettom  of  da  <" 
nsigeraent  aa  the  teipoadente  now  maintain,  via.,  sneftiehh 
righttotbraw  the  whole /wrsMolbmnlen  of  titia  road  oa  iha 
tfoeogh  whem  lands  it  aotoally  passed^  efaan  it  sbsaldtefti'^ 
kiwed,  1st  That  they  shoiMha^eretteeed  tim  otiierhomiddlfl 
BOtOBlylkom  elielahniMr  >ial»^Mt,  hntalao  te  IhsF^ 
saweartBhdmaHeoatiiesehondsi  Sd;  ThattbairoUlgalioaM' 
ham  had  e  retMtpeti  to  the  first  time  whan  a  dsfldmcy  «** 
tiMse  interests,  and  relieved  tiiem  of  aa  nam  advamiss;ad^ti 

That  it  ehooM  have %een  calculated  to  aArd  tbemanfe/ (<^ 

flrom  dl  raeb  defldenolea  ef  intsieat  fai  Artofn,  to  I 

a  turn  these  aright  amount.    Wbcrem  ft  ianearia 

ls<,  That  the obUgatien  appliea  onljr  to  tiiemiwswi,  sadi^* 

tbe  priBoipal  amns  aeeUlmable  unto  the  bonds ;  8<  Thai  ii^ 

«**  lam  aware  tiiat,  at  die  advising  of  lltii  Bfardi  1841; I^ 
MoncrdfiT  did  express  an  opbiion  that  all  tiie  peititi  ti« 
meetings  of  1794,  Ac,  were  liable  in  a  proportknal (aoll^ 
relief  to  thoae  who  had  signed  the  bonds  agreed  uf"^ 
proved  of  at  these  meetings;  and  that  the  leeUuflf  rfW* 
did  not  In  a^y  degree  release,  but  only  ftilfll  /iro  ftiaSittti^ 
ceding  obligation.  But  that  ophiion  was  not  atelrf  ^* 
Court:  the  Judgment  then  delivered,  and  wlueh  li  aov  v 
ruling  judgment  in  the  case,  recognizing  no  ofafif^itimi^ 
that  hm  to  be  contracted  hi  1801,— to  which,  hidn^  wj^ 
l)ili^  of  toarties  is  still  more  preclse?y  rcstrhstodbytbi*** 
cutot  offihel^ra  Ordhuwy,  which,  hi  this  respec^W*^"^ 
^edaiUieu  wgffusti**  * 
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10  riftvfMei;  aad  begiM  to  q[>ente  only  firomiaM 
it  doet  jkX  bind  the  parties  toalote^  rsfi^  oiT^ti^emsinf  4ev 
Udea^,  ereo  in  the  inlereBti,  but  is  liooited  tOift:M4miSf».ol 
£130KirthedeflcienGy  ofany  oneyear.  

"^  In  short,  I  think  the  terms  of  the  agveemeiit,  «nX  all  thati 
hss  yst  been  aathoritatiwly  settled  as  to  its  nwaning^  demonr 
•Uste  that  the  parties  to  iiby  no  means  reoognized  or  wreceeded 
upon  the  notion  <d  any  general  equitable  right  in  those  who 
fDlMcribed  the  bonds  witboiU  having  a  great  intetest  in  the  road» 
to  any  tfamg  like  a  total  ot  perpetual  relief  fiponi  the  ohUgatUxia 
tbei^  undertaken^  from  those  who  mi^t  haive  a  greater  in* 
terest:  My  own  impressiott certainly  bemgy  that  th^y  undertook 
to  pay  ^  wkolt  defleiency  for  the  preceding  year,  but  withoutr 
any  retrospect^  mainly  because  th^  had  not  paid  a  rateable  ptrl 
of  it  for  the  five  preceding  years ;  and  probaUy  tmsliug  to  the 
ncceaii^  of  sny  ftitufe  oontribntions  sooa  ooauaff  toaaepd,  or 
being  aftenraxds  arranged  on  some  better  oopsidetedm" 
ndaiiactoiy  fboting. 

^Nowy  such  being  my  inq^iessions  as  to  tbe-general 
sad  position  of  the  case,  I  must  say  that^  on  lUl  the  three  queer 
tioD8q)eolfledintheinteriocutorra9th  July  1844,XliaTeeeme 
to  be  of  opinion  that  the  yiews  of  the  Lord  Ordinsiy  eanaot  be 
8iqiported;  and  to  be  satisfied  that^  aoeordingtothe  just  and 
true  meaning  of  the  parties  to  that  agreement,  they  cannot  be 
held,  Ui,  To  haire  bound  themselyes  ibr  more  than  the  actual 
and  sepmte  deficiency  of  each  year  as  it  oocnnedy  and  thel 
they  would  hare  been  finally  discharged  from  all  dahn  toeuoh 
deficiency,  by  each  thou  paying  orer  his  rateable  propiKtieni 
either  of  XlSQ,  or  of  any  smaller  sum  that  mifi^vt^xmstitute  such 
defidemnr  without  ever  being  liable  to  be  changed  as  for  thai 
fear,  with  any  thing  more  than  the  share  so  paid,  althoqdi  the 
actual  defldencgr  should  happen  to  exceed  the  flKcnoMnaof  i(ld(V 
either  in  that,  or  in  any  prior  or  any  subsequent  Year,  id,  I 
think  the  obligation  was  not  Ajomt  buta  mmto/  obligation ;  sod 
khat  esdi  party  was  liable  only  for  his  own  actual  prepertion  of 
£130^  as  a  taarmam,  or  of  any  smaller  sum  that  ndght  be  thus 
■uraslly  exigihte,  as  finally  fisted  by  the  sdieme  «r  tsUbs  of  De- 
»nber  UOl ;  and  consequently,  that  the  eoconptkiii,  or  fidluss^ 
)r  inabili^  of  any  one  of  tii»e  parties  to  piqr  up  his  proper 
ihare,  would  not  warrant  any  addUionai  assessment  on  those 
rho  remained  solvent;  and,  8d2^,  I  think  that  theUabiUJ^owant 
to  be  undertaken,  though  not  actually  made  a  real  boirden  cm 
he  hmds  of  thesereral  parties,  being  yet  undertaken  kMj  and 
izpresflly  in  their  character  of  proffrkiore,  and  assessed  enclttr 
lirely  in  proportion  to  the  propOTties  respectiTely  held  by  thnn, 
DQSt  be  understood  asori^insUy  ^ndit^iy  MecoiMfillioii  of  their 
etaining  that  character,  and  as  attsdiing  to  them  only  ao  knflr 
\»  they  continued  to  be  propitetors,  and  consequentiy  as  not 
apable  of  being  enforced  against  them  after  th^  hadlost  all 
oenection  with  the.  district  I  shall  add  bnt  a  fow  woads  in 
acplsnstion  of  the  grounds  on  whidi  I  have  adopted  thow  se* 
eral  opinions. 

*"  As  to  tbejbretf  it  occurs  at  once  to  obsstYe^  that  as.  the  eri^ 
ioal  and  imniediate  contribution  of  IMl  appears  to  hate  been 
sr  the  fhll  actual  deficiency  of  the  preceding  year,  witihont  wuf 
Prospect  or  recognition  of  liability  for  preoeding  yesss,  so  it- is 

0  be  presraned,  that  when  in  any  succeeding  year  the  parties^ 

1  like  manner,  paid  (or  undertook  to  pay)  all  that  wai  exigiMe 
ir  that  year,  it  must  have  been  equally  ezdunve  ofiany  teter 
harge,  as  on  the  settlement  fortfaat  year,  on  account  of  «n^ 
wpbu  defioienT*  in  other  years,  either  past  or  to  oome.  UMt 
as  eonfessedly  a  settlement  out  and  out,  for  all  that  was  Bxi« 
ible  at  Ae  time^  and  on  a  comparison  of  the  returns,  with  the 
iteresta  accming  and  the  experises  incurred  in  the  preoeding 
ear;  and  there  was  an  end  of  it  And  as  any  Uability  for  Ai- 
ire  years  is,  up  to  the  present  hour,  merely  inforentaal,  sod  can 
aly  be  maintained  on  the  ground,  that  what  was  actually  done 
a  that  occasion  must  -have  been  intended  to  be  repeated  on 
miiar  emergencies  in  future  years,  it  would  seem  neceisaiihr 

>  k>llow,  that  all  ftiture  settlements  were  intended  to  be  made 
uctly  as  the  first  had  been  made — that  is,  by  separately  and 
oaliy  making  up  the  actual  defidency  of  each  year  as  it  oc* 
uned,  that  is,  the  shortcoming  of  the  returns  of  the  ^ear,  to 
leet  the  interests  accruing  and  the  repairs  executed  within  it 
-and  so  having  done  with  it ;  without  reference,  backwards  or 
•rwards,  to  any  other  deficiencies. 

"  But  independent  of  this  almost  irresiatible  presumption*  that 
tbsequent  annual  defldendes  were  meant  to  be  separately  and 
uOly  seUled  infUU,  as  the  first  or  pattern  defidencHr  loaaisettled 
consider  only  how  much  more  natural  and  jgofaahi^  it,  Jyan 


t|«MM|r%ffl»M»  «KMIt^»|B|»it  slvendd)  be;ia4ppte4r4hai^  thiit 
jMirpnM^  ^h«¥lilh^be4  Ui^t  whiph.theLord  Ow|iu»r|f>  in^^ 
leoH4er««9iimeSit9  iKtve  Hmf^  r^elly  ^Qteaded.  The  one  met  tb« 
efiyndei  ai  eiiseiy  jfwr  (as  tbese^  ftf  the  first  were  met)  eithe» 
to  we  iUU  extent  of  the  deficiency,  or,  where  that  went  beyond 
theaMzuMopi  of  X130^  to  the  full  extant  of  that  waartfiMon— and 
in  either  case  the  accounts  of  that  year  were  at  onoe  closed, 
and  ita  UahiUties  antisfiied-Humply,  oondusiyely,  and  for  ever. 
But  on  the  other  supposition,  the  full  sum  of  £130  must  dther 
hare  been  oontribute^  and  paid  over  every  year,  witliout  any 
9gnrdto  the  Actual  defidency'^-^nd  though,  for  fifty  years  to- 
seiber,  there  should  in  ^t  be  no  defidenqjr  whatever ; — or,  if 
not  actual^  levied,  must  have  left  the  parties  under  a  liabilitr 
to  hove  the  whde^  or  the  unpaid  balance,  called  for  (and  with 
fhll  l^gal  interest)  for  the  whole  period  of  at  least  thirty-nine 
years  lifter  each  y^ly  p^oiod  of  settlement,  in  the  event  that, 
ajt  th9t  ditftanoe  of  time,  seme  suoh  great  and  continued  defl- 
doD(^.|iadaiiseii  as  leqpiired  thp  tardy  exaction  of  these  long 


**  ThB  respondents  admit  fhirly,  that  their  argument  absolutely 
requires  th^  to  maintain  that  the  only  sure  and  correct  way  of 
fulfilling  the  obligation,  on  their  view  of  it,  was  by  actually  pav- 
ing over,  ever^  year,  the  fUll  sum  of  £130,  whether  the  wholes 
or  any  part  of  it,  was  then  wanted  or  not, — ^in  order  that  a  hoard 
or  sinxing  fimd  might  be  accumulated  to  meet  the  possible 
dumoe  of  large  defidendes  arising— it  might  be,  in  some  remote 
fhturity : — and,  though  the  palpable  extravagance  of  supposing 
t)uU  any  such  obligation  ooiUd  ever  have  been  truly  oome  under 
1^  reasonable  men  seems  to  have  led  some  of  dio  Judges  to 
think  that  the  liOrd  Ordinary's  interlocutor  might  be  supported 
on  other  grounds,  I  am  humbly  of  opinion  that  this  is  reaUy  the 
oobr  consistent  or  legitin^ajte  view  that  can  be  taken  of  the  prin- 
dple  maintained  ^  the  respondents.  If  the  whole  maximum 
was  not  really  due.  and  legally  exigible  ever^  year— whatever 
its  defidenqy  mi^t  be— bow  could  it  be  ultimately  exacted, 
with  fUU  interest  from  the  period  of  payment  in  that  year  ?  A^d 
after  all,  ii  the  whole  maxwKum  contribution,  witH  such  interest, 
ifi  now  to  be  actually  exacted  from  the  reclaimers  (as  the  Lord 
Ordinary  has  found,)  for  every  year  since  1802  or  1807,  down  to 
the  dat^  of  this  action,  it  ^nuuoifest  that  it  would  have  been 
f^  better  for  them  to  have  actually  paid  it  over  at  Whitsunday 
in  each  y^ ;— unless  it  is  to  be  assumed  that  all  these  country 
gentlemen  liave  realized  a  larger  return  than  5  per  cent  on  the 
sums  whk^  they  then  retained,  and  are  now  called  on  to  pay 
with  that  interest 

^'As  to  the  suggestion  that  this  sum  of  £130  was  cm  average 
anxiouslY  and  sldlfuUy  calculated  as  the  probable  amount  of 
what,  taking  one  year  with  another,  might  be  required  to  meet 
the  actual  defidency  in  a  long  tract  of  vears,  I  must  say,  that  I 
cannot  discover  the  least  indication  of  any  such  average  ever 
being  in  contemplation }  and  am  persuaded,  indeed,  that  the 
notion  is  a  mere  after  tthought,  suggested  entirdy  bv  the  ac- 
ddental  (8Ui^pKi8ed)cdnddence  of  the  8um  total  of  widely  varving 
dcGcltuiciea,  ill  a  period  uf  Uiiitr  forty  3  L.ir^,  with  tlie  jium  wuich 
am-li  n  ctHitnbution  toT  tbe  sumti  biij^  {M^riodi  with  iiilt^ren  00 
each  ci^niribuuou^  wouid  jield  nt  llif  i^nd  i>f  it,  Witliout  tliis  lotijf 
amar  fjf  intc-resLs  there  would  be  no  upprohth  to  such  a  cfjin* 
ddtncc ;  and  if  the  contributione  hwl  bet^ti  actuiiUy  paid  m  tlioy 
ft:il  due  tht?re  would  have  Ijecii  no  intert^^ia  to  Ix.'  addtnl.  fi 
dio^dd  tihvajrst  however,  bo  re*;oUected,  tJxat  it  i*  ccrtiuii,  oti  the 
face  f^f  tiki  rt^^Iutbii^.  ae  I  read  tlicm,  that  this  suiu  of  ^laf) 
wjifl  tJikGn,  in  iKjiut  of  ^tp  w^^'  ^^  a  probable  nverag<*  of  fhture 
dtffluknieiea,  but  aa  the  fluiount  of  the  dtffieiency  thc^n  actually 
(?)£iattDg ;  and  thla  alone  I  takt^  to  be  coududv^  aa  to  IhU  whole 
hj^potheais  of  avera^* 

"  It  jg  eaiil  indetHl  that  it  coincides  ronderfliUy  wiili  the  actual 
fupount  of  the  dufleieneies  for  the  last  forty  yeiirs.  I  confess 
however,  th;it  1  am  by  no  means  sur*?  that,  uimju  a  strict  view 
of  tJie  ajcoouDtiiig,  there  would  be  any  such  coincident'e  :  Sinc^ 
if  I  rightly  underataad  the  reports  of  tlie  aecountanti  thia  roault 
can  only  be  brought  out  by  charging  against  the  ret\ini&  from 
tlie  road  in  every  year,  not  nwr^y  the  onlmary  and  necesaary 
e7cpen«Gs  of  'ktHjpiug  it  in  repair/  which  ii*  all  tltat  u  JAjxiken  oif 
in  the  Ptaoiutians — hut  the  very  lartro  sum^  expejiJed,  or,  more 
properly,  the  new  di^bta  contracted  (sometiines  nnionnting  tq 
£%m  or  £yOO  in  oiie  ytsarO  for  luiprovomynta  and  generai  ex^ 
pciLsei  of  mmiagenienti  npparently  for  the  wliole  wi^ljuinii^  dis- 
trict. Iftlieflowcre  deducte*!,  the  aviiuU  defloiency^  I  si»prj^ 
heiidt  would-  pnibaJWy  1?g  dimiiiialic4  hy  imm  ^^  *  '  '" 
But  howwer  this  may  be,  it  is  obifiqi^jfg^  1^1i^l(gl^l^ 
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tion  of  thv  nntnn*  of  the  cmp,  Ebat  any  Buch  coinddt^nci;  a£t  is 
tiow  nll(?pe*l  muat  have  been  live  result  of  ai^cidetit  i»i(?rvlj%  and 
not  of  cttleulatkm.  In  180K  when  the  rofid  had  titilj  \xMjn  open 
for  nbout  five  ytritra,  there  could  cvidenilj  b«?  no  facts  upon 
which  im  aTcrajyc  couhi  be  ealeulnt^il  *  and  all  that  wp  vK  know 
of  these  years  is,  tlmt  in  ITliO  thu  tolls  ha^i  btH*n  ]H  for  fill 
less  than  the  i  uteres  I  and  annual  outlity,  and  in  If^oi^  for  £i;Kl 
J  esa  ;  a  considerable  part  of  tl  i  e  1  iotkI  d  ebt  1  m?  i  n  3-  b(?e  n  con  Iractod 
in  that  very  year*  But  in  tmtli  the  caine  could  never  at  any 
time  ftlfoixl  any  elementji  for  audi  a  calculation  ;  and  the  mtb- 
^efpifjit  ULCts,  of  wldch  we  have  now  aftill  detail  in  tfvc  reports 
of  the  accountant,  demonstmt^  how  utterly  hopetcBS  it  must 
have  been  to  have  made  a  ^Oi^m  even  at  uneh  a  permauent 
average  at  any  one  point  of  the  interveninfr  time*  These  uc- 
coiints  sbew^  that  for  the  whulc  thirty-^ijjht:  years  the  dcflcieiiey 
hail  varied  from  £17*  2.  8.  in  ono  year,  to  upwanJs  of  ^."iSft  in 
another,  and  that  for  five  const  en tive  yenrfi,  in  one  period,  it 
had  averaged  no  more  than  alfout  £^2%  while  in  other  five  Buch 
yean  it  ee^ma,  necor^ling  to  what  1  have  been  able  to  make  t>ut, 
to  have  exceeded  £400.  Nor  ilitl  these  extreme  dlgcrepanclea 
recur  at  any  thinjr  like  rcpilar  hitervals,  or  In  cyeles  that  could 
admit  of  calculation.  For,  for  the  whole  of  the  fi rat  iett  yeftim, 
or  up  to  1810  (with  a  sini^ie  ejfception.)  the  deficiency  wai  little 
more  than  a  half  of  iht?  flupptjat-d  estimate  of  £130 — while,  for 
a  similar  p<>riod  aft^ir  1817,  or  up  to  lt?27.  it  seems  to  havebwni 
more  tlian  doublc-^aud  then  aj:ain,  in  1830^  it  falls,  for  the  six 
followin|if  yeara,  to  little  more  than  n  fiUtft,  or  an  averaire  of  only 
£22  ■  and  endrt,  in  the  year  IS.-^S.  with  an  actual  thonprh  inc<*n- 
aiderablc  nfirfthtsi  which  is  the  last  account  we  hnvo  of  It* 

**  Now,  could  any  mortal  under  take  to  construct  a  sale  pra(*- 
tical  average^  for  futnro  eompulBory  ojiBe^snientSf  out  of  tna- 
teriala  like  these?  And  if,  with  all  this  knowle*lgo  before  us,  it 
would  plainly  be  Impoftsible^  even  now,  to  frame  snch  an  ave- 
rage, how  cxtravajTani  must  it  bo  to  luppoae  that  such  elements 
wcrc  thought  to  exist,  and  wen*  wisely  anrt  deliberately  e»tiTnate<lj 
in  1801,  when  there  was  no  knowle^Ige  of  any  thing,  htitan  tini- 
fomdy  increjuing  deficiency,  for  the  short  perio<i  of  about  five 
preceding  years — a  larjre  share  of  tke  bond  debt  having  exlsteit 
for  lesa  than  one  of  those  yean, 

**The  only  thinpr,  indet^l,  which  pivcs  the  least  colour  of  plau- 
sibility to  this  notion  of  an  obli^^tiTin  to  contribute,  or  to  eon- 
tinue  accountable  for,  the  ftdl  ttuKtintum  of  £130,  as  an  avenge 
for  all  future  years  (for  to  tliifl  it  plainly  muutconuOis  thefjict, 
that  all  the  original  Bub!?a-ibcrB  (but  one)  did  contribute  their 
fWU  proportions  for  a  few  years  al\er  1801— though  the  actual 
deficiency  for  tliese  yearf  was,  a*  T  have  alrojidy  noticed,  cttn- 
sidcrably  less  th^m  this  mtirmatH,  ITiese  contributioni*,  however, 
were  from  the  very  first  esFCceflin^ly  few  and  irreguliir  ;  and 
the  sura  of  tbcm  is  thU  :  Of  the  nine  original  subscrdjerA,  one 
never  contributed  at  all ;  one  only  for  a  smgle  year  ( 1802) ;  three 
only  for  two  years  (or  to  1803)  ;  one  for  five  yisarR  (to  1806)  ; 
and  three  for  six  years  (or  to  1807);  when  all  eontributiona 
finally  ccwise^l,  and  appear,  indeed,  never  to  Imve  been  after- 
wards demanded*  Now  T  must  say*  that  I  think  it  quite  irni>ofl- 
siblii  to  infer,  from  these  few  irre«iilnT  payments,  any  pror^f  or 
recognition  of  an  original  obligation  to  |>ay  up  the  ft?  11  mti^imum 
of  eontributton  in  every  year,  however  far  that  might  exceed 
the  actual  deflcicincy  llien  arising^  and  considering  the  sniiil!- 
neas  of  the  sums  (in  relation  to  the  means  and  usual  outgoinga 
of  the  parties,)!  have  no  difBculty  in  explaining  the  fact  of  those 
trifling,  though  oxeesaive  pa^Tnents,  by  snppoainjj  that,  upon 
the  collector  intimating  to  the  factors  odf  tbeso  wealthy  proprie- 
tors that  a  contribution  was  again  neccsaary  to  meet  the  defi- 
ciency in  tho  tolls,  t!ie  contribution  of  the  first  year  was  simply 
re|Kiatefl— without  inquiry  into  the  actual  state  of  the  ilefieiency, 
and  not  improbably  before  any  detailed  acconut  of  it  had  been 
mode  up* 

**  As  to  the  other  two  questions,  a  much  shorter  explanation 
will  iuflice*  On  that  n^  to  the  liability  of  the  solvent  eontri- 
butorv  to  make  up  the  whares  of  the  in^lvent,  I  have  httle  more 
to  say  than  that,  looking  either  tothe|;?eneralpmbrti)ilitiefi  of  the 
ease,  or  to  the  precise  terms  of  the  resolution  of  Deeember  1801, 
and  the  cast  or  scheme  of  assessment  then  orderetl,  and  aftc^- 
wanls  transmitted  to  each  of  ibo  parties,  I  feel  satisfied  that 
each  of  them  muat  then  have  intended  and  understood  that  Ida 
ftiturc  liability  was  to  be  restricted,  in  all  time  coming,  to  the 
precise  sum  there  set  down  oppodte  to  hie  name,  as  a  mojiimum, 
when  the  actual  deficiency  of  any  one  year  (taken  of  course  by 
itself)  ommmtcd  to  or  excetided  XI 30,  and  to  an  estactly  simiiar 
proportion  of  any  amaller  sum,  when  the  actual  deficiency  wa* 


leas  :  Tliat  the  obligutjou,  in  short,  was  und^ttakoa  HAttfcit 
and  not  a  j'bmt  oHigatlou ;  and  t^nscxjueuily  iufuRvditDjiiiito' 
tee  or  viciuiuus  reapuusibliity  for  the  iltaz\^  of  tkM(>  wl^  oii^i 
he  insolvent. 

**  Even  if  the  whole  defieji n  ■'■'.'■.  nf  jujagj^ 

caily  dividt.'fi  among  ilie  ninr  -Mio^Ubti 

heid,  considering  th^  ubjeet  u^  Lm  <  Jr^...vll'l.Lll,  alkI  i(i|i^ 
reference  to  tlie  pruiicrty  in  land  which  niusi  yvi/»mMk 
that  each  would  have  been  liable,  \n  ail  t-VLittK,  t»i  mi  motcite 
one-ninth  share  of  eae^  tumual  dctkiency,  Bnl  wlic^a  h  ii«3i^ 
sideriHl  how  t^tremdif  untifuul  the  shares  aetusily  m^^^  to^ 
a6se*is<LHl  on  the  respective' jKLTtk^s  were* '"  'i^Mi 

or  tarifi' funu^hed  to  each  of  them,  \\  t^ 

possible  to  Bupptisf  *''  ■'  t^^'■v  e^^juhi  evti  niis..  jiinuuiii  taui' 
d  e  rlake  such  a  m  1 1 1  .  -  llul  i  ty  *    Ace^trd  m^  lu  llsai  itlufl^ 

the  Mill  (ViiHiH  for  v.  ,    J<imcd  Uolqulioun  sgrM  tokifr 

itesAed  is  only  5b*  6<L,  wbik'  tllll  AttiiWiiHi  fur  twg  uf  ihcvlka 
parties  is  no  less  than  i;4U*  14*,  eaub.  Is  it  reiuomUjiuikali 
Bttppose  that,  by  it p proving  of  tiiat  sebeiiie,  Sir  JscDci  mi^ 
intcmled  to  biml  liimseii;  not  only  to  pay  tliat  triltim  «i 
aa  a  masimmH^  but  to  help  to  luako  up  a  possihk  ii#Mm 
to  four  hunrlTL'd  timt^s  that  amomit?  Nay%  looltu^  nMR^H 
possibilities,  to  bear  liiniself  tlie  v^hole  bujiii'u  of  Um  m 
tui'nt,  on  the  failure  ot'  aU  tlie  otlior  obiigantj^^  ]>\x  i»  it 
ButDcient  answer  to  say  tliat  tiie  cfjntribut^irs  were  til  t&e%4 
wenhh  \  and  that  the  risk  of  any  detleieney  was  carfsc^utftftr 
BO  Autali  that  it  is  luit  any  way  unreasonable  to  stip[ww||ili 
ma3'  have  Ix-en  intended  to  undertake  it.  That  jt  itiii  wm% 
risk,  and  acautioimry,  b  enough  lu  raise  a  preiiiioptim 
its  being  gratuitously  ineurrofl;  and  tlie  result  ltii«beiru^| 
was  not  altogether  iioagiiuuy.  in  I801,  Gartmor^  duTt^^jK 
share  was  only  i^k  lis.,  vaA  ii«  solvL^nt  and  n^potcdly  YiAltIf 
aa  8tonefield,  whose  aliar^  was  £4Q.  Hs.,  and  tlie  diiaoi  fiA 
taking  to  tho  gaming-table  mi^bt  perhaps  be  Ai  litlki  Ji| 
independent  of  iuaolvency  altugeUier,  if  1  am  riglit  iit  th»i|^ 
nion  I  am  about  to  express,  as  to  the  drpeiidence  of  tlbt  t>Uii^ 
tion  on  tlje continued  po«ae«sioii  of  the  land  in  rcvpnit  of  %ik 
it  was  undoubtedly  granted,  it  is  quite  obricnii  thai  tioe  wm 
nothing  in  the  least  Jmprobabt«  in  tdi  tha  p«rti««,  viisi|t% 
James  Colqulioun,  being  tn^  of  tlie  bunleit  '  1  iH 

theii'  pTOpertieti  in  tlvc  district ;  ami  thui  Jei^  ItV 

it  to  be  home  by  an  individual,  who  wa«  «eniv^»yv^>  ^^  Lt»l^ 
ginning,  that  the  most  be  eouid  eT<;£r  t^  c^ed  onioplf  t» 
5s.  6d.  in  the  yuor, 

^  Upon  the  lost  quesliou  to  whk-h  I  tmve  just  alliidsitfll^ 

which  {m  yet)  applies  to  the  case  of  Slmieflekl  aJknc,  J  k ^^ 

nmdi  Uj  add  to  wlmt  I  suggested  b  the  Ui-giuniag.  The 
timi  no  doubt  is  a  pert»mal  ol)li|rfttii»n  oijly/in  to  ist  s^SumB 
it  is  not  made  a  real  burden  on  the  htud.    Bn 
all  doubt  undL^taken  with  exelusivc  feJWeiii  >  \vi 

its  local  situation — on  account  of  odvantftgce  >;     ^  \x^ 

rived  to  the  land — fmd  is  api^ortiotivd  acuonjlii^^v,  m^^ 
amount,  exclusively  at^corditi^  to  the  valuHtiifn  M  the  ioL 
Nay.  fiu-t her,  though  a  perKwinf      ■  "     T  "  W' 

not  think  it  doubtful  tlmt  it  ^^  :5i 

ali),  not  like  im  ordinary  pci  =. , ,    .._.....     .^ ,c «i 

euior^but  agiiinst  the  heir  of  thi^  uridna-l  puny— ifut  « 

agiiinst  the  heir  of  provision  in  tlie  iHtrticuUr  laittb  m  wiiA* 

rtiattnl,  and  not  llie  heir-at-law,  na  geneoral  repn^eaUl  ' 

this  being  the  caae,  and  eunsiderijig  aiao  tliat  tli«  only 

or  iotelliKihle  ground  or  reason  for  coming  under  IlioWi 

was  the  aii|ipi>seii  lM.*netit  //le  kimi  was  to  aciqiLire  by  the 

it  was  meant  to  rr-pay,  I  must  say^  that  i'  "^^--^ 

highert  degree  rt^asonahh-  etnd  ficrfectiy  1 

ing  a  loone  and  general  resulution  of  thr 

to  bold  that  it  was  meaut  and  understtiiHi  tu  h^s 

the  begfnaing  by  thn  atiutitkm  that   the  i^rtn.-* 

should  continue  propriv  tora  of  the  h-uids   in   t   " 

and  on  aec<mnt  uX  ^  liich  alone,  it  had  U^n  eur 

a  eonthtion  htvl  beun  projiLised  to  l>ei" -'■♦"''  ■ 

the  time,  it  doc;?  suem  Uj  me  that  n*^ 

been  decently  taken  to  it  1 — or  that 

iuggeated  by  any  one  of  the  meiiit^^',  tliMt 

never  have  ooncurred  in  the  tx-m^lmUni  from  v 

e3ichide<l,  or  in  any  n\>  '  <r>taiiihig   v. 

ha ve  eleiirly  i  m  jwrt ed  ^  u  ishm .     Ri 

there  any  d  i  fBeulty ^  or  h  r  ,  ,  .t-  ,  =  r  ^  h  1     .  ^ , 

known  rules  of  law,  in  n  i»  1 

only  reasonably  but  ncr  '^^^^fi^^^^'l 

of  decisions  itt  the  Did^i§ai^4iai«^-llift-Ml^Ml9^M 
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tion ;  and  in  looking^  over  them  I  find  scarcely  one  in  which  the 
grounds  of  implication  are  nearly  so  strong  as  in  the  present. 
I  may  mention  one,  for  example,  which  appears  to  be  strictly 
tnalogoos;  and  is  audonbtedly  a  fortiori.  It  is  thus  reported : 
'  A  pension  to  an  advocate,  expressly  for  all  the  days  of  his  life, 
on  the  narrative  of  bygone  services,  and  also  becanse  the  grantor 
had  given  him  the  charge  of  his  law  affairs,  was  found  not  to 
sobsUt  after  the  grantee  had  been  made  a  Lord  of  Session  ;  and 
oooseqoently  disabled  from  taking  such  charge :'  Lockhart  v, 
Porves,  November  1729  (M.  6366.)  In  that  case,  therefbre,  the 
mere  cessation  of  future  services— which  might  have  been 
equally  occasicmed  by  disease,  or  the  infirmities  of  old  age — was 
held  to  put  an  end  to  all  claim  for  an  annuity  expressly  g^rantcd 
far  l^  and  partly  in  conaidenUion  of  services  alreadif  received 
solely  on  the  ground  that  the  continuance  of  a  oorresponding 
benefit  was  h^  to  have  been  cm  implied  condiHon  oi  the  grant  o^ 
soeh  a  continuing  payment.  VThile,  in  the  present  case  the 
cessation  of  fhe  benefit  is  fax  more  complete-Hind  tiie  original 
oUigation  is  altogether  indefinite,  as  to  the  period  of  its  dura- 
tion. Another  case  may  also  be  referred  to ;  where  an  onquali- 
flod  bond  of  provision  having  been  granted  bv  a  lady  to  her  son, 
at  a  time  when  he  had  no  sufficient  means  of  living,  was  found, 
upon  the  same  ground,  to  be  no  longer  obUgatory,  after  he  had 
succeeded  to  a  competent  estate :  Dudiess  of  Buocleuch,  7th 
December  1723,  (M.  6396.)    And  there  are  many  other  such 


**  If,  instead  of  leaving  the  undertaking  really  contemplated 
to  be  spelled  and  construed  out  of  the  loose  and  vague  wcnrds  of 
a  resolution  hastily  taken  down  at  a  meeting  of  road  trustees, 
it  had  been  reduced  to  the  form  of  a  regular  obligation,  is  it  pos- 
mble  to  doubt  that  it  would  have  been  set  out  in  some  such 
words  as  the  following : — *  We,  the  undersigned  proprietors  of 
lands  on  the  east  side  of  iSbe  Leven,  in  such  and  such  a  district, 
in  respect  of  the  peculiar  benefit  our  saids  lands  derive  from  the 
road  Utely  opened,  &c.,  heroby  bind  and  oblige  ourselves  and 
OUT  soocessors  in  the  said  lands,'  &c.  &c.  Would  not,  at  all 
events,  such  a  recital,  and  such  a  recital  tUone^  truly  set  forth 
the  character  in  which  the  obligation  was  actually  undertaken, 
and  the  consideration  or  inductive  cause  on  which  alone  it 
proceeded  ?  And  if  this  be  already  as  certain  as  such  a  set- 
tin?  fbrth  could  make  it,  on  what  ground  is  a  mere  voluntary 
obligation,  the  true  nature  and  import  of  which  is,  by  the  ad- 
rnission  of  all  xMrties,  still  largely  and  broadly  open  to  construc- 
tion, and  whose  very  existence  and  efficacy,  as  an  engagement 
for  future  years,  is  wholly  constructive, — ^to  be  yet  so  construed 
M  to  defeat,  and  not  to  give  effect  to,  the  plain  object  and  in- 
tention of  the  parties? 

^  It  is  certain  that  there  is  not,  in  the  resohitions,  any  express 
mdcrtaking  to  continue  the  contributkms  for  any  period  of  fu- 
ture time.  All  that  can  be  said  is,  that  the  parties  probably  con- 
templated their  oontinuance  for  some  such  time ;  and  it  is  obvi- 
>usly  one  of  the  questions  still  open,  on  the  construction  for 
v'hat  period  its  prospective  operation  was  truly  contemplated. 
^ar  my  own  part,  I  can  never  believe  that  it  war  really  intend- 
d  to  be  perpefaL,  or^  wkat  is  truly  the  same  thing,  to  be  kept 
mpeiRlin^  for  as  long  as  there  was  a  possibility  of  any  defici- 
ncy  in  the  returns :  And  I  think  it  may  still  be  made  a  ques- 
toQ,  whether  the  obligation  might  not  have  been  put  an  end  to 
y  the  mere  protest  and  disclamation  of  the  i>arties,  after  due 
itimation, — or  by  their  having  incurred  other  special  liabilities 
►r  the  roads  in  that,  or  any  oilier  district  of  the  county, — or 
Y  the  lapse  of  forty  ywirs,  without  any  deficiency,  or  without 
ly  demand  or  intimation.  I  give  no  opinion  upon  any  of  these 
icstions  ;  and  they  may  all  1^  attended  with  difficulty.  But 
1  the  case  now  before  us  I  have  no  difficulty  whatever ;  and, 
the  question  of  intended,  or  presumably  intended  duration, 
;  still  open, — as  I  hold  that  it  clearly  is, — I  cannot  entertain  a 
rabt  that  no  one  of  the  parties  ever  intended  to  be  bound,  or 
9uld  ever  have  consented  to  be  bound  for  these  contributions, 
r  a  single  day  after  he  should  cease  to  be  proprietor  of  the 
ads  on  account  of  which  alone  ho  had  agreed  to  them.  For 
y  own  party  indeed,  I  should  hold  that  the  mere  description 
1  the  resolutions)  of  the  parties  on  whom  the  obligation  is  to 

laid,  as  *■  the  trofteos  who  have  land  in  the  parishes  throngh 
lich  the  road  passes,'  should  of  itself  be  conclusive  of  their 
ring  only  agreed  to  be  bound  in  that  character,  and  only  so 
ig  as  that  character  was  retained.  It  is  remarkable,  indeed, 
It  it  is  onfy  by  this  general  description  that  they  are  in  any 
Ly  connected  with  the  resolutions ;  for  (except  the  Duke  of 
mtroae  in  that  of  December)  not  one  of  them  is  named  in  any 


part  of  them :  and  the  table  or  scheme  of  assessment  menticma 
them  only  with  reference  to  the  valued  rents  of  the  lands  in  re- 
spect of  which  they  are  to  be  assessed. 

**  It  is  also,  I  think,  very  material  to  this,  as  well  as  to  every 
other  view  of  the  question,  to  keep  it  always  clewly  in  mind 
that  the  only  basis  of  the  claim  of  relief  now  insisted  in  is  the 
alleged  equitjif  of  throwing  the  burden  of  defraying  certain  of  the 
expenses  of  this  road  on  those  who  have  a  great  interest  in  it, 
ratiier  tlum  on  those  who  have  but  littie.  But  surely  none  of 
the  pn^rietors  in  the  exempted  district,  who  have  aU  lands  at 
no  great  distance  from  the  road,  and  some  of  them  closely  ad- 
joining, can  pretend  that  they  have  less,  or  as  littie,  interest  in 
it  as  Mr  Campbell,  who  has  no  longer  any  land  whatever  in  Me 
cotia^  and  whose  case  would,  in  argument,  be  no  stronger  than 
it  is,  although  he  had  neither  lands  acht  residence  in  any  part  of 
the  kingdom :  And  it  does  strike  me,  as  a  very  startling  proposi- 
tion, that,  upon  considerations  of  equity,  (and  there  aro  no  other) 
this  gentleman,  now  a  stranger  to  the  county  of  Dumbarton,  and 
his  representatives,  wherever  resident,  must,  in  all  time  coming, 
contribute  je40  a-year,  to  relievo  certain  proprietors  in  that 
county  of  the  expenses  of  a  road  in  their  vicinage,  because  he 
had,  some  forty  years  ago,  agreed  to  relieve  them,  in  respect  of 
his  then  holding  certain  lands  more  immediately  connected  with 
that  road. 

'*  This,  it  will  be  observed,  was  not  an  agreement  to  pay  by 
instalments  for  a  benefit  already  completdy  conferred ;  but  an 
agreement  to  pay  annually  for  a  new  annual  benefit ;  that  is,  in 
extinction  of  the  annual  expense  of  keepii^  a  road  in  repair, 
from  tlie  use  of  which  tlie  payer  had  an  anmial  and  constantly 
accruing  advantage.  The  only  pretence,  therefore,  of  equity  or 
onerosity  is  in  the  continuance  of  this  advantage,  and  where  h 
ceases  there  is  no  longer  any  pretext  in  justice  for  the  continu- 
ance of  the  annual  payment.  To  take  a  parallel  and  familiar 
case :  Suppose  a  meeting  of  proprietors  of  bouses  in  a  particular 
street  were  to  agree,  in  such  general  terms  as  occur  in  these 
rescdutions,  to  contribute  an  annual  sum,  not  exceeding  a  specific 
amount,  for  maintaining  their  drains  and  pavements  in  good 
condition,  could  it  ever  be  maintained  that  an  individual  who 
sold  his  house,  at  the  distance  of  years,  should  still  remain  per- 
sonally liable  in  perpetuwn  for  his  original  share  of  such  contri- 
butions ?  or  if  the  house  were  adjud^d  firom  him  and  sold  by 
creditors,  could  the  other  proprietors  rank  on  the  reversion,  or 
claim  as  personal  creditors  in  a  statutory  sequestration  ?  To  me 
it  appears  plain  that  no  such  proceeding  would  be  competent ; 
that  the  nature  and  consideration  for  the  obligation  ceasing, 
palpably  and  totally,  the  obligation  itself  must  cease  also;  and 
that  to  convert  an  undertaking  bjf  a  proprietor,  expressly  on  ac- 
count of  his  property,  and  for  its  benefit,  into  an  absolute  per- 
sonal obligation  for  tlie  benefit  of  otAer  properties,  and  other 
proprietors  exclusively,  would  require  wonls  of  the  most  strin- 
gent and  unequivocal  description,  and  never  could  be  inferred  from 
any  such  general  expressions  as  occur  in  the  resolutioDS  now 
under  consideration. 

"  As  to  the  suggestion,  that  it  was  the  duty  and  within  the 
power  of  Mr  Campbell,  when  selling  his  proper^,  so  to  deal 
with  the  purchaser  as  to  transfer  to  him  the  liability  from  which 
he  himself  was  to  bo  delivered,  I  need  not  say  that  if  I  am  right 
in  the  view  I  have  now  taken  of  this  liability,  his  deliverance  could 
be  in  no  degree  dependent  upon  such  a  transference.  If  he  was 
not  bound  to  make  this  a  real  burden  on  his  estate  while  he 
held  it,  how  should  he  be  bound  to  do  so  on  parting  with  it  ? 
and  at  the  same  time  to  pay,  in  the  shape  of  a  diminished  price, 
for  the  value  of  a  perpetual  annuity  ?  In  this  view,  the  sug- 
gestion must  obviously  appear  as  altogether  extravagant :  But 
there  are,  besides,  two  considerations,  whicli  seem  to  mo  to 
make  it,  upon  any  view,  eminently  unreasonable.  In  the  Jir$t 
place,  this  sale  was  made  in  the  year  1838,  after  more  than  tMrty 
yeara  total  discontinuance  of  this  contribution,  and  as  long  a 
cessation  of  all  demand  or  application  for  it,  and  when  all  me- 
mory of  it  had  probably  been  lost,  even  by  those  who  had  once 
been  subjected  to  it.  And,  in  the  second  place,  if  the  grounds 
of  equity  and  justice,  on  which  the  respondents  rely,  are  really 
so  plain  and  irresistible  as  they  allege,  what  reason  have  they 
to  doubt  that  the  purchaser  of  Mr  Campbell's  lands  will  accede 
to  the  agreement  as  readily  as  the  seller  did  before  him  ?  The 
agreement  by  the  seller  was  entirely  voluntary,  and  proceeded 
indeed  (as  alleged^  upon  a  sense  of  the  more  than  equivalent 
benefit  whksh  lids  lands  were  to  receive  fh)m  the  outlay,  which 
was  thus  in  part  provided  for.  But  if  this  be  so,  and  be  indeed 
the  only  eqmtable  or  intelligible  gropf|^|^fai^  the  present 
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tkiaciBi  be  rerted,  is  11  nol  nraoh  mora  mting  tksfe  U  tikoiad 
b9  Addreaeed  to  the  sense  of  jnstioe  (end  of  intemt)of  the  par^ 
who  is  now  to  reoelTe all  this  benefit,  tiisasoaglit  tobeenfovoed 
against  one  on  wlieoi  there  is  no  longer  a  shadow  of  jostiDe  in 
enfincing  it? — who,  in  the  ezeeathm  of  a  cnrreot  en^ngement, 
has  a)rei4y  paid,  or  is  wiling  to  pay,  for  all  tlw  time  daring 
whidi  he  did  or  oonld  reoeiie  ai^  benefit,  and  as  to  whom,  and 
aa  to  attfdtnzei«»tatioQSy  ithaanowoeasedtohafethesli^ites^ 
ftetenslon  to  be  either  oneroos  or  equitable? 

(«I  have  dwelt  rather  lander  oo  this  third  branch  of  the  case 
than  I  at  first  intended,  because  t  have  come  at  last  to  Iumps  a 
stnmger  opinion  in  regard  to  it  than  pertiaps  oo  dther  of  the 
others,  though  it  also  enters  rery  deeply,  as  I  have  already  io* 
timated,  into  the  gronnds  of  deoskn  as  to  the  semmd,  or  thaS 
lelating  to  the  >mi<  or  serera/ nature  of  the  obligation  generaUjr. 
Bat  wfHm  all  the  three  questions  I  have  no  hesUadon  in  sayiagt 
that  I  feel  myaelf  oompdled  to  dissent  from  the  Lord  Oidiiiary^ 
and  to  adopt  general^  the  views  of  the  reclaimers.'* 

Lord  FuUerton : 

"  I  concur  with  Lord  Jeffiey  on  all  the  three  points  sobmltted 
to  our  consideration. 

"  On  the  Jirst  point,  it  appears  to  me  that  the  nBautes^  coin 
sideriog  their  professed  object,  and  contemplated  mode  of  opera* 
tion,  do  not  admit  of  any  other  construction  than  that  pat  upon 
them  by  the  defenders. 

<'  The  first  minute,  that  of  the  24th  Kovemiber  1821,  proceeds 
on  the  recital,  *  that  a  loss  of  about  £130  per  annum  arises  on  the 
line  of  road,'  &c.,  and  that  it  would  bo  a  hardship  to  make  a 
Qert^  part  of  the  trustees  pay  any  jiart  of  the  los%  and  *  re* 
solves  that  it  is  the  opinion  of  the  meeting  that  this  hss  should 
be  mads  up^  by  the  whole  trustees  through  whose  properties  the 
road  passes.  The  seoondy  that  of  22d  Decemb^,  regulates  the 
mode  of  calculating  the  proportion  which  each  trustee  is  to  pay 
of  the  dqficienqf  o/^£130.  One  thing,  then,  seems  to  me  dear, 
that  though  JC130  is  mentioned  as  the  limit  of  Uie  sum  for  which 
the  parties  are  to  be  liable,  itisonlv  *  this  hss^  or  defldency,  i.  e^ 
this  sum,  if  the  loss  or  defidency  ^uld  amount  to  it 

*' According^,  that  is  not  mrectl^  disputed  by  the  other 
party.  They  admit  that  it  is  loss,  which  the  oUigants  are  bound 
to  make  up ;  but  they  maintain,  and  the  Lord  Ordinary  has 
found  that  it  is  not  each  year's  loss  taken  sejMuratdy,  but  what 
is  called  the  average  loss,  so  that,  in  the  present  accounting,  the 
Aill  amount  of  the  £130,  though  not  reqmred  fbr  the  loss  of  one 
year,  is  to  be  hdd  exigible,  and  set  against  the  hi^^ier  loss,  oc- 
curring in  the  previous  or  subsequent  years. 

*^  Kow,  in  thQ  first  place^  this  construction  derives  no  support 
from  the  words  of  Uie  minutes.  It  is  '  loss  per  annum^'  which  is 
to  be  provided  for,  it  is  loss  which  is  to  be  ascertained  by  an 
annu^  accounting  and  it  is  loss  whidi  is  to  be  provided  fi)r  by 
an  annual  payment.  It  is  true  the  probable  loss  may  have  been 
calculated  on  the  average  of  the  preceding  years;  and  this 
average  msy  l^ve  led  to  the  fixing  of  the  limit  of  tiie  annuid 
responsibility.  But  still  the  prospective  obligation  was,  to  make 
an  annual  payment  to  the  extent  of  the  fixed  sum,  \£,  on  setting 
the  year's  expense  against  the  year's  returns^  there  arose  a  de- 
ficiency to  that  amount. 

<*  But,  secondb/y  this  notion  of  average  loss  seems  to  me  to  be 
absolutely  exclucled  by  the  consideration,  that  the  expresfflon 
is  utterly  muneaning,  and  the  calculation  impossible^  iinless 
Inhere  had  been  specified  in  the  minute  some  term  of  years  on 
whlcli  such  average  was  to  be  taken.  Without  that,  the  pro- 
position is  defective  in  one  of  the  elements  essential  to  any  de- 
finite result.  For  an  annual  average  loss,  refisrring  to  no  fixed 
term  of  years,  truly  involves  an  indeterminate  problem,  of  which 
the  solution  may  vary,  according  to  the  number  of  years  to 
.which  it  is  extended,  or  within  which  it  is  restricted. 

*'  It  is  nothing  to  the  purpose,  that  a  certain  number  of  years 
have  eUpsed,  now  that  the  question  has  been  raised.  That  is 
^tlrely  acddental,  and  has  nothing  to  do  with  the  true  con- 
struction of  the  minute.  The  question  is,  how  it  was  to  be  dealt 
with  ^ach  successive  year,  supposing  it  to  have  been  in  full  ob- 
servance. And  tried  by  that,  whidi  I  consider  tiie  true  teat, 
there  could  have  been  no  bettor  reason  for  demanding  from  any 
of  the  contributors  the  fUll  sum  of  X130,  when  the  loss  was 
less,  Because  the  next  year  it  might  be  more,  than  there  would 
have  been  for  the  contributors  refUsing  to  pay  the  actual  amount 
of  the  loss  ascertained  by  the  amount  of  one  year,  because  the 
next  year  might  be  more  fortunate.  To  me  it  a;p^earB,  that  the 
only  admissible  oonstmction  of  the  minutes  is,  that  the  loss 


slmdd  ba  oai«ial«tod«eaeli  year,  and  tfaaitfaamddDgi^tiKka. 
thus  asoertaOned*  shooU.  exhaut  the  anonsl  lislSi^^«di 
aontribaler.    •    •     - 

^'in  Mgard  tote  pdMliee  which  is  said  tohsTefaenMlofei 
duxteg  tha  fiflst  yean^  I  am  oo^  di^KMod  to  pUee  modliRfiBEe 
•■H.  The-fM^inQntaanB  i(ew  ia-nooiber,  sad  stimgirivii 
dafie^  tita^UvTsqaires  aame  eflbrt  cf  cufanlatieB,  to  sd^t  thea 
to  the  supposed  liaUU^  of  the  oetttribotors.  TbeD^vktiief 
more  imprttsfi^shose  payments  seem  to  havftbeeaaadewfa 
the  impression  itfcat  tbegr  weia  mere  vo/ntoy  astistim. 
This  is  the  vocyexpressioa  empleyed  by  those  pntiet  it  tb 
aiBnleef  dgreesHaot^fOotolMr  7,  ISIS.  A«lso,iBM,th 
BBMtr  satms  to  haivO'been  tsealed ;  iat  eBgat  a  fiBwyesnof  fsy 
partial  and  ictigHlar.eQaftribatioo,  tiie  whole  psyaieDts  eeni 
aiid  nobody,  seeins  tO'havia  tho^^sf  these  nuBotes  for  fivNoi- 
twenty  years^  when  the  qoeslioB  aiose  wlBcb^  led  to  the  pfenS 
•etioB.  This  long  esnlinned  siieQoe  seams  tome  Is  afiri I 
much  mare  legitimata  inference  against  tits  oUigstoijcftcirf 
tbesendnatfia  altogether^  than  any  whioh  csn  be  dravi  a  t» 
their  iBiiporl^froniteTery6qntVQeslfiiUlnMnt,w!iidiio  an  ^ 
insSsncas  tlwy  xnoeived^  doringthe  fint  Tear  sr  two  fin  tier 


*^InfiMSt,it  was  not  tiU  tfas  present  netaen bio^iift  tien 
nntea  into  qoQSlakiii,  thai  theur  trna '  legai  Bieaoiagsni  i^st 
came  to  be  considered  (rf* importance,  mtttters  winch,  nit  if> 
pears  to  me,  must  be  decided  by  the  fidr  coostraetioQofikir 
tenn,  iodeiwndenlly  ttf  any  kKMS  practioe  which  taagr  ban  tt* 
lowed  upon  them,  iriule  tibey  evidently  were  oonadneda  i 
nn  reqiect  obligatory* 

**  On  the  sssMcf  paint-alse  X  aai  oorapelled  todtssentfioafli 
Lord  Ordinaiy,  iQeenognmndforfaoUUng  that  thasnns- 
ment  or  resoltttioQ  embodied  in  thbse  nrinnlies  did  luma^ii 
or  provide  lhra>bui^eoBtnbatien  to  the  amount  of  iUM.  lb 
parties  were  to  pay  their  f  sewmU  prapot^iif»t^  ^  the  aanalbi 
affosfwding  to  ftnir  respeetive  valontiwis,  which  seean  to  aei^ 
sdutoly  exdttsive  of  aU  jobUgation,  b^rond  a  sevenl  liikil. 
each  tot  Ins  own  vtofCfUaxm  of  Um4  kas. 

^  On  the  MM  pointy  I  was  at  first  led  to  adopt  the  m<^ 
the  Lord  Ordinary,  who  ooasiders  Mr  Gampliell's  tisfaffi^a 
have  coptinued  notwithstanding  tfie  sate  of  his  estate.  Bni 
oeming  to  ihia  eondmen,  I  had  assumed  that,  sgreeaUjrto^ 
fbrmer  interlocutcff  of  the  Ck)urt,  these  minutis  mostbeUds 
ibraung  a  valid  and  landing,  personal  obUgsliQn,  i  '  ' 
like  every  other  4uch  eUigatiei^  of  any  change  of  thee 
stances  c^  the  part^^  bound. 

'*  On  conndering  more  attentivdy  the  judgment  of  tbe  Cm 
liowever,  itamtearstometobenuicninoreeatttiea^s^n"^ 


and  indsNod,  if  their  Lordships  who^  pronounced  4be  jsdsas 
Inotbeld  the  obligatoi^r  e^^/A  of  the  minutes  to  atoit< 


iMid] 


some  quftliftcatiim,.  there  never  could  have  been  roon  fir  v 
third  qnasltoi  put  to  us, '  Wbe^^  the  defender  ^shs  Cm 
bdlconMnued liable  a^  he  sold  his  proper^?' 
^  By  the  fiinnec  jiidfipnfi^  Thich  now.fi]nBS  the  law  of  tUs  cR 

all  that  WAS  fixed' WIS,  that/  the, obligatioos  and  iBteKiftt(^ti)i 
parties  must  be  regulated  by  the  agreem^it  oontaieed  is  tk 
minutes,  according  to  the  legal  meaning  <md  iawort  Aen^i  ^ 
the  questicm  is,  whether,  by  the  *  legal  meaamg  and  infon''' 
thetagreement  in  tiiese  minjites,  Mr  CaippMl  coottaaed  Um^ 
by  it,  after  he  sold  his  estate. 

**  Now,  in  addition  to  those  general  grounds,  so  stronglf  pRR^ 
by  Lord  Jeffiey,  in  support  of  the  view  ^al  the  agrecneoi  *« 
neoesBacily  qualified,  there  is  one  more  particalsiif  n^ 
from  the  form  and  eharacter  of  the  minutes,  wfaidi  sppetf^  > 
me  to  afford  a  strong  corroboration  of  his  argument. 

" The  agreement,  it  will  be  observed,  is  not  expwa  Bj 
only  c^thered  fieom  the  terras  of  the  minutes,  oambiscd  vn 
the  supposed  a^ption  of  the  resolutions  oontained  in  tfaa.  >f 
this  last  too  in  m  Campbdl's  case,  only  implied  from  Ai^ 
cumstance  of  the  contributions  bdng  paid  mr  soon  /e0  Y 
those  acting  for  mm  during  his  mmori^. 

'^ It  is  or  importance,  th^  to  look,  nt  th»  mhmlBS «'* 
whether  th^y  import  an  absolute  or  only  a  qusfifleft  BMF' 
and  I  think  there  can  be  little  doubt  that  tbefiitterii  "^'^ 


import.  They  are  the  resolotkns  of  n  meeting^f  iQsAtnjf 
declaring  that  an  annual  payment  on  an  amraal  aitfiM 
duill  be  made  by  a  certain  description  of  trustees, hsi^Vp 
perties  in  a  certain  locality,  and  expressly  foandiag  ^j^ 
tion  on  the  drcumstance  oi  those  last  pardea  hol&g  ■"P 
perties.  .  I  think  the  true  legal  import  of  tfaesereB«ii>i<2 
that  the  payments  should  be  n»de  so  long  as  te  p^l^'^ 
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the  dumpier  of  tnistaMr  and  poneased  tha  punpettiaBf  in  ooot 
sidfiration  of  niilclL  the  liability  WB8  imposed  upon  tfaem.  In^* 
deed,  this  admits  of  being  brou^t  to  a  very  simple  teat-:  Sop* 
pose  this  had  been  a  raolntiflai  witliitt  the  powers  «f  ^  road 
trustees,  and  that  ite  e&et  had  not  depoided  on  the  Toinn*' 
taij  comi^ianoe  of  the  indiridnal  parties  against  wh6m  it?waa 
ilirected,--conld  there  have  been  a.  donbt  that  it  ma  dhreetod 
solely  against  the  parties  while  they  were  trustees  and  pacsesfesd 
the  proptrUesS  And  conld  it  erer  have  been  construed  a^importM 
\Ti!^  a  perpetual  personal  obligation  on  each  of  those  gentlemen^ 
independently  altogether  of  their  holG&ig  the  properties,  wloek' 
fonned  the  only  declared  ground  of  their  Kability.  I  ffauric  not 
[  think  snch  a  resolution  -of  such  a  body  was  neoessarity  qoali^ 
fied^  aad  oould  import  nothing  more  than  a^  dedaratian  of  thq 
liabUity  of  the  trustees  holding  the  prc^rties^  so  loiig^iia  tbcTi 
possessed  snch  properties.  Must  not  that  harre  iieoessarily  boed 
the  dedsioQ  of  the  Court' if;  after  a  sale  of  one  of  thes^  pfopCT>* 
des,  the  question  as  to  that  liabtiity  had  arisen  between  the 
Klier  and  the  poxchaser,  which  it  might  hai^  done  on  the^ivp •< 
Mthesis  that  the  resolution  waa  within  the  powers  of  the  mee>t4 
ngef  trustees.  In  trotlu  the  true  incanii^  of  lliejresolutioa 
loes  not  require  explanation.  It  seems  to  me  expressly  to  iai-> 
KNt,  not  indeed  a  real  obligation  fixed  Upon  the  huid,  font  a  per* 
oQid  obligation  thrown  excludvely  on  the  person  by  whom  the 
and  shall  be  possessed. 

"Now,  if  that  be  the  true  legal  import  and  effect  of  those  mi* 
lotos,  most  assuredly  the  acquiescence  in,  or  adoption  of  thras 
ly  any  party,  cannot  raise  against  him  any  obligation  highet 
han  that  which  the  minutes  assumed  the  right  of  imposing, 
lie  adq>tion  of  them  merely  waived  the  party's  right  to  object 
3  the  power  of  the  meeting ;  and  if  that  implied  an  agreement^ 
s  the  Court  have  Ibund,  still  that  agreement  could  not  go  bCh 
ofld  the  resolution  to  which  he  had  given  his  assent.  Tliat 
lie  meeting  does  not  appear  to  have  assumed  the  power  of  tax-* 
ig  a  certain  set  of  trustees  is  quite  ImmaterfaL  The  minute 
lerely  expresses  an  opinion ;  but  the  very  same  question  arises^ 
sitwould  have  arisen,  if  the  power  had  been  assumed,  viz..  What 
» the  *  true  le«:al  meaning  and  import^  of  the  words  in  which 
iey  expressed  the  ophiion  ?  And  I  cannot  adopt  a  construction 
y  which  it  is  to  be  made  out,  that  the  opinion  of  the  propriety 
f  certain  trmteu  paying  annttally  certain  stmis  variable  in 
mount,  and  to  be  annuaOy  fixed,  because  they  possess  certain 
roperties,  is  equivalent  to  an'  opini(m  tlMt  the  individuals 
appening  to  be  trustees  and  landowners  at  the  time  shall  pay 
'  all  future  times,  whether  they  be  trustees  and  landowners 
fnot 

**•  It  appears  to  me  that  Ms  construction  is  not  only  unwar* 
inted  hy,  but  is  in  direct  variance  with  the  terms  of  the  reso- 
tion ;  and  as  the  eflfect  of  acquiescence  in  or  adoption  of  the 
solution  could  not  import  an  agreement  beyond  the  true 
eaning  of  the  resolution  itself^  it  follows,  in  my  opinion,  thfMt, 
cording  to  the  'legal  meaning  and  import  of  the  asrreement,' 
he  dofen'l^  Jo}in  Campbell,  did  not  continue  liable  after  he 
kl  Ma  property,  and  oeased  to  have  any  interest  in  the  district 
d  roods.*" 

Lord  M^irray : 

*  I  concur  with  the  opinions  of  Ldrd  Jeffh>y  and  Lord  Ful- 
ton." 

Z^ord  Cumnghame : 

*  I  concur  in  the  opinion  of  the  Lord  Ordinary,  and  in  the 
-^picuins  explanations  given  by  Lord  Mackenzie  in  support 
the  iaterlocutor. 

'  On  the  first  consideration  of  the  case,  I  had  some  doubt 
.nhe^  the  flcfenders  under  the  obligation  and  agrcciiicnt  em* 
lied  in  their  minutes  of  24th  November  and  22d  December 
)1,  were  not  bound  to  continue  the  full  payment  of  £130  per 
mm^  till  the  capital  of  the  debt  contracted  prior  to  November 
n  (which  appears  from  the  accountant's  report  to  hfivc 
ounted  to  about  £3600j  was  paid  off.  But,  giving  the  asrrcc- 
nt  the  m63t  limited  efllpct  wfiich  its  words  bear,  I  acquiesce 
:ho  inlerrpretation  ot  thfe  Lord  Ordinary,  which  finds  that  the 
L'Titters  must  be  debited  with  their  shares  of -€130  per  annum, 
the  whole  debt  contracted  for  repairing,  and  deficient  inte- 
t  svh<imtent  to  November  1801,  be  paid  off  and  extinguished, 
ring"  tne  obligation  still  to  subsist  as  to  any  shortcoming 
ich  may  etill  arise  in  future  times,  in  the  fund  for  paying  the 
rest  of  the  debt  contracted  previous  to  1801,  if  such  deficiency 
11  again  arise. 

SCOTTISH  JUBIST. 


**  L  Witliwi^eoceta  the^ntqaestiiM^  oftwldeh'tihoopialoii 
eC  the  Ooutt  haa  been  required,  tiie  answer  of  Lord  MackMaif 
mraars  to  kne  to  be  nttia&ctaey^  kt  wer^ri&w  which  I  oaa^taksr 
oftiieease.     ^  ' 

^  (L)  The  ob^eot  and  purpose  of  the  arrangement  jfmpoasA 
in  the  first  minutOr  of  24th  Notember  1801,  and  eoo^ded  at 
the  s^xmd  meeting  on  22d  December  in  the  same  year,  was  un- 
qneBtionably  to  give  relief  to  those  trustees,  unconnected  wi^ 
tiie  district,  who  had  gone  beyond  their  statutory  duty,  (undet 
which  they  wero  only  empowered  to  raise  money  i^  obligations 
to  be  granted  by  them  as  trustees  assigning  the  toHs,)  and  who 
had  3<nned  it^pmvotkol  obligations  for  the  sums  borrowed.  The 
defenders  and  theur  pred^cessoi^  throu^^  whose  lands  the  Dr^» 
aieh  road  passed  (which  must  have  been  a  groat  accommodation 
td  them  and  their  tenants,)  entered  into  the  arrangenaent  li-^ 
belled  on,  in  order  to  afford  ultimate  relief  to  the  stranger  tras« 
t^s. :  fhat  was  a  just,  roasonable,  and  honourable  engagemeni, 
entitled  to  high  OT^ct  liom  the  law,  in  every  question  whiel^ 
might  arise  at  any  ftituro  period,  no  matter  at  what  interval,  be- 
tween the  different  sets  of  trustees  and  their  representatives. 

*^  (*.)  It  is  manifestly  of  essential  importance  In  the  incjuirv 
as  to  the  due  construction  of  the  agreement  under  discussion, 
tb  settle  whether  the  aorangement  was  tp  be  understood  to  be 
fiutde  for  a  single  year  only,  e.  ^.,  for  the  following  year  after 
its  date,^-or  for  a  prospective  period f  On  this  point  |t  is  sup- 
posed that  littie  doubt  can  be  entertained.  The  agreement, 
both  from  its  avowed  object,  and  from  the  terms  used,  was  in- 
tended to  give  a  certain  class  of  trustees  permanent  relief  fcom 
any  risk  of  loss  which  they  had  incurred  by  signing  bonds /m? 
forma,  of  Httle  or  no  benefit  to  themselves  personally,  or  their 
properties.  It  is  hardly  possible,  as  I  conceive,  to  retul  the  mi- 
nutes of  1801,  without  being  satisfied  that  the  arrangement  was 
prospective  and  permanent.  It  is  declared  that  the  trustees  had 
had  an  experience  of  five  years,  since  the  road  was  opened,  of  the 
insufficiency  of  its  ^ds  to  meet  the  interest  of  the  money  bor- 
rowed, and  of  the  necessaiy  expenses  of  repairs, — it  is  stataf 
that  this  deficiency  had  been  found  to  amount  to  £130  veariy, 
and  the  trustees  through  whose  property  the  road  passese,  bound 
themselves  to  pay  a  proportion  of  £130  effeiring  to  their  valua- 
tion, for  relief  of  their  co- trustees,  who  had  no  connection  witlf 
the  road.  It  would  have  been  an  arrangement  hidicrouf^  nu^ 
gatory  and  insufficient  for  its  declared  purpose,  to  hold  «uch  an 
agreement  as  applicable  only  to  a  single  year,  after  its  date,  and 
it  is  believed  that  no  such  plea  is  now  maintained. 

**  The  detail  given  in  the  opinion  of  Lord  Mackenzie,  as  to 
the  pavments  by  the  leading  trustees  of  their  ftill  shares  of  the 
£130  for  a  series  of  years  after  1801,  when  the  actual  deficiency 
of  the  road  funds  in  these  years  was  oft^n  less  than  £130,  is 
conclusive  evidence  of  the  understanding  of  tiie  parties  that  the 
contributions  wero  to  continue  beyond  a  single  year,  and  so  long 
as  they  were  neoefssary  for  the  ultimate  relief  of  the  stranger 
trustees. 

•*  (3.)  This  being  fixed,  I  find  some  difllcultv  in  understand- 
ing what  is  the  precise  plea  or  proposition'^of  the  defenders ;  but 
I  presume  it  resolves  into  this,  that  the  guaranteeing  trustees 
only  bound  themselves  to  advance  the  deficiency  of  the  road 
funds  each  year  to  the  amount  of  £130,  when  so  much  should  be 
required,-^but  subject  to  a  diminution  of  their  advance  in  those 
years  when,  fl*om  tiie  productiveness  of  the  tolls,  or  the  absence 
of  repairs,  the  deficiency  was  less.  TMs  construction,  as  ap- 
plied to  such  a  concern  as  a  road,  seems  peculiariy  unsuitable 
for  its  object,  though,  like  all  agreements,  it  should  be  inter- 
preted secundum  stdgectam  materiam.  It  is  notorious  and  self- 
evident  that  the  repaurs  and  expenditure  on  a  road  of  any  ex- 
tent are  rarely  on  tiie  same  scale  in  each  year.  It  is  not  alleged 
that  they  had  been  %o  in  tiie  years  prior  to  1801 ;  but  they  amount- 
e  1  to  £130  on  an  average,  and  the  same  calculation  most  have 
been  made  as  to  ikiG  future  exigencies  of  the  road.  If^  therefore, 
an  advance  was  not  made  in  ail  the  years  equal  to  the  average 
deficiency,  it  is  plain,  that  when  any  extra  exp(!nsc  was  requir^ 
the  defenders  must  either  have  advanced  the  balances  retained 
in  preceding  years,  or,  according  to  their  present  construction 
of  the  agreement,  have  thrown  the  loss  in  every  year  in  which 
any  extra  repair  was  required  absolutely  on  the  stranger  obli- 
gants  to  be  relieved,  a  consequence,  as  I  conceive,  inconsistent 
with  the  very  object  and  purport  of  the  agreement. 

**  (4.)  The  obligation  of  the  defenders,  the  proprietors  on  the 
east  side  of  the  Leven.  to  reUeve  their  co-trustees  in  other  dis- 
tricts, to  the  extent  oi  £130  per  annum,  instead  of  being  in  the 
least  degree  extraordinary  or  imprudent  in  iU)  extent  is  one  of 
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the  most  common  in.  the  bntiness  of  Sooiluid,  and  was  poai- 
tively  a  cautions  act  of  justice,  on  the  oonstruc1i<m  of  the  Lord 
Ordinary,  to  their  co-trustees  in  other  districts  of  the  country, 
who  had  signed  bonds  substantially  for  behoof  of  the  defenders. 
Nothmg  is  more  common  in  this  country,  than  for  parties  to 
bind  themselves  ^or  the  regular  paipnent  of  the  inteteBt^  on  sums 
borrowed  by  their  friends,  for  particular  purposes.  That  obli- 
gation subsists  till  the  whole  are  repaid ;  as  is  well  explained 
by  Mr  Bell,  in  his  Commentaries,  (vol.  i.  p.  347),  who  ohBerves, 
*  In  accomplishing  loans  on  heritable  or  other  security,  the 
lender  frequently  desires  to  have  a  colfateral  pmsoncU  obligaticm 
for  the  regukar  poapnent  of  the  interest;  and  not  unfrequenUy,  the 
agent  of  the  borrower,  m  rdiance  cm  the  rents  and  produce  of 
the  estate  being  sufScient  to  secure  himself  against  risk,  under- 
takes *  to  pay  regularly,  every  half-yearly  term,  a  certain  sum 
of  interest,  during  the  not-payment  oi  the  principal  sum.' 
This  looks  like  an  (^ligation  for  the  interest  only;  but  if  the 
subject  of  the  security  fiul,  it  seems  to  result  in  an  obligation 
fbr  the  principal  sum,  or  an  annuity  redeemable  by  pa}rinent  &t 
that  sum;  and  must  be  ruled  by  the  same  prind^ea  which  re- 
gulate annuities.' 

"  In  the  present  instance,  the  defenders'  obligation  was  no 
formidable  or  inextricable  obligation.  Being  limited  to  £130 
per  annum,  it  was  plainly  short  of  an  obligation  of  instant  relief 
to  the  parties  whose  right  to  relief  was  admitted  by  the  pro- 
prietors more  immediately  benefited  by  the  road.  Manifestly 
justice  and  feir  dealing  require,  that  the  obligation  should  be 
interpreted  as  broadly  as  possible,  to  secure  the  ultimate  relief 
of  parties  not  interested  in  the  road.  It  is  probable  and  pre- 
sumable that  the  latter  parties  made  sacrifices  and  advances  in 
their  respective  districts  for  their  otm  roads.  So  that  if  any 
loss  happened  on  the  road  in  dispute,  it  was  most  reasonable 
and  proper  that  it  should  fall  on  the  trustees  interested  in 
the  line,  occonHng  to  their  vahuxtUms^  as  provided  by  the  mi- 
nutes of  November  and  December  1801,  and  not  on  those  who 
had  comparatively  nothing  to  do  with  the  Drymen  road,— and 
for  aught  that  appears,  mi^t  have  undertaken  similar  obliga- 
tions in  their  own  districts. 

'*  (5.)  In  the  earlier  stages  of  this  cause,  the  defenders  relied 
much  on  tiwir  plea^  that,  from  the  hng  lapse  of  time  which  had 
taken  place  sinoe  any  payments  were  made  in  terms  of  the  agree- 
ment of  1801,  there  was  ground  to  infer  that  the  whole  arrange- 
ment and  obligation  of  1801  had  been  lost  by  abandonment  or 
dereUetion.  That  plea  is  now  finally  repelled  by  the  Court,  but 
it  seems  to  be  in  substance  renewed  in  the  plea  now  maintained, 
that  the  omission  or  cUJatf  of  the  trustees  or  their  office-bearers 
to  settle  titeir  own  accounts  regularly  for  a  series  of  years  en- 
titles them  stiU  to  plead  that  they  were  only  to  pay  a  proportion 
of  the  £130  equal  to  the  actual  deficiency  of  the  road  funds  in 
each  year,  and  no  more.  This  does  not  appear  to  be  either  a 
just  or  very  consistent  conclusion.  If  the  defenders  did  not,  for 
a  long  tract  of  time,  advance  the  shares  unquestionably  due  by 
them  in  any  view,  aind  strictly  prove  the  q)eci(»  of  responsibility 
undertaken  by  them  to  be  of  the  limited  nature  now  contended 
fbr,  they  are  not  entitled  to  found  on  their  own  negligence,  in 
the  adjustment  of  their  accounts,  as  afibrding  any  evidence,  one 
way  or  other,  of  the  proper  construction  of  the  agreement. 

**  (6.)  On  this  part  of  the  oase,  however,  a  strong  inference 
arises  from  another  tetci  in  the  conduct  of  the  defenders,  which 
appears  not  to  admit  of  denial,  though,  perhaps,  it  has  not  yet 
been  suflSciently  adverted  to.  When  the  defenders  found  on  the 
agreement  oC  1801  as  det«linquished  mr  reatrictedy  as  they  now 
insist  upon,  it  deserves  notice  that  they  do  not  aUege  any  feet 
or  circumstance  to  shew  that  they  made  a»y  intwuUion  to  the 
stranger  trustees  that  their  agreement  of  1801  was  to  cease ;  nor 
is  it  averred  that  these  trustees  acted  in  aii^  way  to  indicate 
that  they  acknowledged  or  supposed  that  the  obligation  for  their 
relief  had  come  to  an  end.  No  part  of  the  borrowed  money  was 
levied  or  demanded  from  the  stranger  trustees  west  of  the  Leven 
prior  to  the  institution  of  this  action.  It  is  obvious,  however, 
that  the  obligation  of  relief  under  the  minute  of  1801  could  not 
be  restricted  nor  abandoned  without  the  consent  of  the  stranger 
trustees  to  revive  their  obligation.  No  such  case  is  alleged  by 
the  defenders,  and,  without  this,  they  aver  nothing  relevant  to 
liberate  themselves  fh>m  their  obligation.  Notwithstanding  idl 
the  time  which  has  elapsed  in  the  settlement  of  ^ese  accounts 
between  the  trustees  themselves,  who  were  liable  for  them,  the 
other  trustees,  in  whose  favour  the  obligation  of  relief  was  granted, 
weie  ufloured  to  rest  on  the  understanding  that  the  arrangements 
made  for  their  relief  by  the  miuutes  of  1801  continued  in  force,    I 


and  that  the  obUgants  were  providing  to  them  the  idkfiM 
they  had  become  bound  to  secure^  No  intimatkM  to  tbeoootisj 
was  given.  Afler  forbearing  for  nearly  for^  yetn,  tbereioR, 
to  bring  forward  any  claim  against  them,  it  was  too  Utefivtbn 
defenders,  at  the  institution  of  the  present  action  in  Deoeoba 
1837,  to  disclaim  the  minutes  of  1801,  or  to  attempt  to  put  i 
construction  on  their  agreement  which  would  tnily  imn  tk 
responsibili^  of  the  h^rs  of  stranger  trustees  in  other  di^xti, 
when  their  predecessors,  who  had  relied  in  bonajitkm  vema 
unresdnded,  were  in  their  graves. 

^(7.)  When  additional  and  very  laige  advances  wcRspind 
fW>m  some  of  the  leading  trustees  in  1815  to  keep  thsroMlfis 
going  to  wreck,  it  appears  from  the  record  and  prodneooK  a 
this  cause,  that  four  ii  the  trustees  having  propotiee  eatteffi 
of  the  Water  of  Leven,  vix.,  the  Duke  of  Monmise,  Mr  Cof- 
bell  (^Stonefidd,  Mr  Macdonald  Buchanan,  and  Mi  Bodrn 
of  Ardoch,  then  agreed  to  raise  £1400  additi<Httl  bj  acR& 
from  a  bank,  and  to  pay  the  interest  of  sodi  idTsoce  ss 
finally,  the  minute  of  7  tli  October  1815  expressly  bcinog,tiat 
•uoh  payment  of  interest  was  *■  to  supersede  the  ro/miiB7og0> 
buttons  hitherto  paid  by  the  parties  for  the  support  of  the  nai' 
(See  revised  condescendence,  art.  20.)  This  was  a  minnteri 
ten  fourteen  years  c^fter  the  obligation  of  1801,  and  bore  dinct  k- 
ference  to  the  contributions  for  whidi  the  defeadert  and  t^ 
predecessors  became  bound  by  the  minutes  oflSOl,  os£a 
observance ;  and  though  the  annual  contributioni  fint  agpied  t.- 
were  styled  in  the  minute  last  quoted  as  ix>AMtor|,peifa^fiffi 
their  being  ultroneouslg  subscribed  for  originally,  it  does  ootB- 
low  that  they  would  be  so  found  in  law  ^  a  question  had  bt<i 
then  raised  and  tried  between  the  trustees  directly  interestela 
the  Drymen  road  and  the  proprietors  on  the  c^r  tide  <tf  t^ 
Water  of  Leven.  In  poiut  of  fact,  the  accountant  hiigitcBUi 
trustees  who  made  Uie  additional  advance  of  1815  the  fUlbat 
fit  of  the  stipulation  in  the  minutes  of  7th  October  in  thit  yva:. 
and  properiy  held  it  to  supersede  pro  tanto  their  ihare  dut 
£130  per  annum  guaranteed  by  the  minutes  ni  1801.  T^ 
could  not  get  more,  with  justice  to  the  parties  entitled  to  Cr 
lief  u  nder  the  minutes  of  1 801 . 

"  (8.)  It  is  not  easy  to  see  how  the  accounting  can  beeisv 
cated  in  any  other  manner  but  on  Uie  princii^es  reported  b;^ 
accountants,  and  sanctioned  by  the  Lord  Ordinaiy,  that  vtut 
not  be  most  disadvantageous  to  the  obligants  thenaselrci.  1^- 
were  held  that  they  were  only  bound  to  advance  audi  pa^  ^ 
the  £130  per  annum  as  were  required  in  productive  jeajii : 
would  deserve  consideration  whether  the  larger  expenditaR  i^ 
quired  for  extraordinary  repairs  in  other  years  would  a*  be 
chargeable  agamst  the  guarantee  trustees,  as  truly  expeodiii.^' 
their  behoof.  The  sums  were  laid  out  on  a  subject  upoo  ^ 
they  were  the  true  creditors ;  they  were  required  fiwr  the  nai  5 
keep  up  its  traffic,  and  prevent  it  from  becoming  impafli^ 
whereby  the  guarantee  of  £130  would  have  become  a  dead  k» 
and  been  converted  into  a  perpetual  burden.  Eren  snkr  u 
express  terms  of  the  guarantee  the  defenders  wooM  be  lobk  r 
the  extent  of  £130  per  annum  for  the  extinction  of  the  nev  t:* 
cumulation  of  debt  and  accruing  interest,  and  thus  joit  ^t^ 
the  burden  on  themselves  and  their  heirs  for  an  indefinite  pQ** 
The  debt  thus  contracted  would  Ml  to  be  redeemed  either  l: 
the  trustees  who  gave  a  warrant  for  its  contractioiv  (linutf^  ■ 
£130  per  annum,)  or  it  must  be  paid  by  third  parties  not  is^ 
rested  in  the  road ;  and  so  long  as  the  trustees  who  bound  ^' 
selves  in  1801,  never  intimated  any  recal  of  their  gnanj** 
accompanied  ^  a  tender  of  the  previous  contractions  n^  ^  ^ 
is  thought  to  be  only  what  law  and  justice  require  to  hj  ii» 
debt,  run  up  since  1801,  on  the  obUgauts  who  then  bca|ffleb(«aJ 
for  it,  limiting  the  chai^  in  each  year  to  the  sum  fped&d  a 
the  obligation  of  rcUej^ 

"  (9.)  ITiere  is  another  consideration  which  I  tluni  fn*i^ 
to  great  weight  in  the  present  discussion.  Br  the  nun* 
under  consideration,  the  trustees  interested  in  the  ntd  igff* 
to  make  up  any  deficiency  in  its  resources  according  *  ^ 
valuations.  Now,  if  this  is  not  held  as  an  arrangeaMBtofr' 
mecdve  and  permanent  endurance^  the  consequeooe  matt  b^l^ 
tne  losses  must  be  provided  for  by  the  obliipmts  in  the  boMii* 


each  bond,  along  with  the  proprietors  of  the  largest  <i^MJ*j 
were  joined  in  the  same  obligation.  From  the  scbw  f^^ 
in  this  very  process,  it  appears  that  Mr  M'Qoune  uAm^^ 
had  properties  each  valued  at  only  one-Untk  pari  rf ^«**' 
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of  the  Duke  of  MontroBe  and  Mr  Campbell  of  Stonefield ;  but 
surely  it  would  be  doin^  violence  to'  every  preaninption  that 
can  be  reasonably  raised  in  such  a  case,  to  hcrtd  that  any  asso- 
ciation embarked  in  a  common  undertaking  for  mutual  but  wn* 
equal  benefit,  could  intend  that  they  should  be  liable  equally  in  a 
contribution  for  ultimate  loss  between  themselves.  Yet  this 
would  he  the  result  if  the  arrangement  of  1801  received  a  con- 
struction insufficient  for  the  relief  of  the  parties. 

"  With  reference  to  the  whole  pleas  whidi  have  been  raised 
in  the  present  case,  I  beg  to  add  that,  in  my  humble  opinion, 
great  effect  is  due  to  the  minutes  of  road  trustees,  when  these  are 
prored  either  by  actual  subscription,  or  by  posterior  acts  of  rati- 
fication^  to  have  been  truly  assented  to  by  acting  trustees  in- 
terested in  the  roads,  more  especially  when  the  resolutions  have 
been  entered  into  for  just  and  equitable  purposes.  The  esta- 
blished mode  of  tnoisacting  such  business,  and  of  constituting 
and  declaring  the  obligations  of  the  trustees  inter  se,  is  by  mi- 
nutes, as  the  other  proceedings  of  the  trustees  in  this  very 
county  demonstrate.  For  example,  when  Mr  Campbell  of  Stone- 
field  subscribed  the  bill  for  £1400  set  forth  in  article  21  of  the 
condescendence,  can  it  be  doubted  that  he  thus  ratified  and  gave 
his  consent  to  the  narrative  in  the  preceding  minutes  of  the 
trustees  narrated  in  article  20,  in  virtue  of  wluch  alone  that  bill 
was  granted?  It  is  impossible  to  figure  stronger  evidence  of 
ratification. 

"  When  the  well  contested  case  of  Higgins  and  Livingston 
depended  before  this  Court  and  the  House  of  Lords,  there  was 
no  doubt  that  rood  trustees  may  be  competently  bound  by  mi- 
nutegy  if  the  accession  of  the  several  trustees  mentioned  as  pre- 
sent be  satisfactorily  established ;  but  Lord  Eldon,  Chancellor, 
and  latterly  this  Court,  demurred  to  an  obligation  being  in- 
ferred against  any  trustee  merely  from  his  being  enteral  as 
present  at  the  meeting,  which  he  might  be,  though  he  had  only 
come  into  the  lx)om  to  speak  to  a  neighbour  on  other  affairs, 
and  had  taken  no  share  in  the  business  of  the  meeting  (see  4 
Dow,  p.  341) ;  but  the  present  is  the  very  converse  of  that  case. 
There  is  sufficient  evidence  here  to  prove  in  the  most  irrefagable 
manner  the  accession  of  all  the  trustees  to  the  minutes  of  1801, 
ind  I  am  unable  to  put  any  fair  and  rational  construction  on  these 
minutes,  except  that  they  were  intended,  as  far  as  £130  per  an- 
lum  would  go,  to  give  a  permanent  relief  and  not  a  temporary 
relief;  to  certain  third  parties  nominally  belonging  to  the  same 
inist,  but  having  no  rcil  interest  in  the  road,  who  had  entered 
nto  official  arrangements  for  behoof  of  the  obligants  and  their 
properties. 

"  On  these  CTounds  I  concur  in  the  answer  given  by  Lord 
^kenzie  to  the  first  question  ob  which  the  Judges  have  now 
x?en  consulted ;  and  it  humbly  appears  to  me  that  the  answer 
>f  his  Lordship  to  the  second  and  third  questions  is  equally  weU- 
banded. 

"  n.  With  regard  to  the  portion  of  the  debt  that  should  have 
>een  paid  by  obligants  insolvent,  I  concave  that  the  eflfect  of 
nch  msolvency  was  just  to  add  to  the  unliquidated  debt  or  de- 
iciency  on  the  road,  which  the  solvent  trustees  must  ultimately 
rovide  for,  by  continuing  their  guarantee,  limited  always  to 
'130  per  annum,  till  that  and  the  rest  of  the  debt  be  paid.  The 
bligants  were  bound  for  their  shares  of  ,£130,  so  long  as  there 
as  any  part  of  the  debt,  contracted  for  interest  or  repairs  sub- 
?quent  to  1801,  unliquidated  and  undischarged ;  and  it  is  im- 
^ssible  for  me,  on  a  feir  and  just  construction  of  the  obligation, 
)  hold  that  any  portion  of  the  debt,  or  deficiency  arising  from 
le  bankruptcy  of  the  obligants,  was  meant  to  be  left  unprovided 
>r,  or  rather  vras  to  be  thrown  as  a  loss  on  the  stranger  obligants, 
he  report  of  the  accountant  I  understand  to  have  proceeded  on 
lat  principle. 

**  III.  I  am  of  opinion  that  there  is  no  just  principle  on  which 
fr  Campbell  of  Stdnefield  can  be  exempted  from  his  share  of 
JO  debt,  (which  is  apparently  an  inconsiderable  part  of  the 
hole,)  contracted  subsequent  to  the  sale  of  his  estate  in  1835, 
3d  the  institution  of  the  present  action  in  1837.  The  obliga- 
on  originally  undertaken  was  2^  personal  obligation  of  relief  to 
liid  parties.  Not  bdng  a  real  burden  on  Mr  Campbelfs  estate, 
did  not  ttansralt  against  the  purchaser.  Had  he  imposed  it 
I  a  bQrd^,on  the  pforchaser,  the  average  amount  would  have 
»n  taken  into. account,  and  deducted  along  inxh  the  other 
iblic  butdena  frotn  the  tental  on  which  the  ^irice  or  vAhic  of 
ft  eet«tft'#M^tebd  fiitUABted.  Kot  havingldode  so,  Mr  Campbell 
u  tbe.ittajoimt  in  his  poclj^et  at  tills  moment,  out  di  which  he 
to  discUl^  bin  personal  (^ligation,  th  thud  dealing  witY^ 
e  purdiaser,  he  acted  most  wisely ;  a  fixed  amount  must  have 


been  stated  and  deducted,  no  part  of  which  would  ever  have 
oom^  back  to  him,  but  by  undertaking  to  fiilfll  his  personal  ob- 
ligation, and  giving  no  deduction  from  the  price  on  this  account, 
he  has  the  benefit  of  the  increasing  returns  frt>m  the  tolls,  and 
of  course  has  smaller  sums  to  pay ;  and  finally,  if  they  increase 
to  such  an  amount  as  will  afibrd  payment  for  the  f^nubs  and 
the  interest  of  the  debt  prior  to  1801,  Stonefield  will  be  relieved 
entirely  of  any  paymeni^  and  have  the  fhll  price  of  his  estate  in 
his  pocket. 

**  It  is  obvious,  that  if  a  large  debt  was  contracted,  on  the 
fiuth  of  bis  original  obligation,  it  would  be  giving  efilkst  to  a 
plea  without  example  in  tiie  law,  to  hold  him  aa  liberated  >by 
the  sale  of  his  estate^  without  notice  of  his  intention  or  wiah  to 
withdraw  having  been  given  to  those  for  whose  behoof  the 
guarantee  was  ftret  profl£red.  If  there  were  any  opnsiderable 
repoira  Bubsequient  to  the  sale  in  1835,  these  were  made  to  up- 
hold and  preserve  the  road,  from  which  alone  funds  were  ex- 
pected to  be  realized,  to  redeem  the  previous  portion  of  the  debt 
for  which,  to  one  effect  or  another,  it  is  admitted  in  aU  views, 
as  I  understand,  that  Mr  Campbdl  is  liable.  It  does  not  ap- 
pear, therefore,  that  he  has  any  claim,  either  in  law  or  in  jus- 
tice, to  make  a  distinction  between  any  of  the  portions  of  the 
debt,  which  f(mn.  the  subject  of  the  present  question."* 

Lord  Ivory : 

^  I  concur  in  the  opinions  of  Lords  Jeffiey  and  Fullerton. 

**  I.  As  regards  the  first  question,  it  is  not  to  be  overiooked 
that  the  oUigation  undertaken  in  the  minutes  of  24th  November 
and  22d  December  1801,  was  one  of  a  special  and  limited  cha- 
racter. It  was  one  of  relief  (and  that  but  partial,)  having  refer- 
ence to  expenditure  and  liabilities  abreody  incurred.  It  was 
not  one  of  universal  indemnitv  or  guarantee  as  regards  further 
expenditure,  or  liability  to  be  mcurred  hereafter.  In  other  words^ 
it  was  not  intended  to  cover  taxy  future  expenses  of  the  trust; 
and  still  less,  incase  of  its  being  necessarr  to  oontractyuture  debt 
for  the  improvement  or  repair  of  the  road,  to  cast  the  burden  of 
that  additional  debt  and  eipenditure  upon  the  parties  to  these 
minutes.  The  re/tie/*  contemplated  to  be  given  was  confined  to 
the  past.  Certain  debt  had  been  incurred,  and  the  bonds  of 
certain  of  the  trustees  had  been  granted  to  the  creditors.  The 
free  revenues  of  the  trust  were  inadequate  to  meet  the  interest, 
and  it  had  thus  become  necessary,  in  some  way  or  other,  to  meet 
the  annual  deficit,  *■  Tsiking  into  consideration,  therefore,  that  a 
loss  of  about  £\S0  per  aamum^  was  thus  to  be  provided  for,  the 
parties  to  the  minutes  agreed,  in  relief  of  t^oae  trustees  who  had 
subscribed  the  bonds,  proportionally  to  contribute  de  anno  in 
anntmthelr  shares  of  the  loss.  But  they  did  not  agree  in  any 
year  to  contribute  mmt  tkan  XI 80.  Keither,  if  the  loss  on  one 
year  fbll  short  of  £130,  did  they  agree  to  contribute  more  tlian 
was  necessary  to  meet  the  loss  actually  incurred  If  there  was 
no  loss  at  all  in  any  particular  year,  they  were  for  that  year  to 
contribute  nothing.  And  in  short,  beyond  the  very  special  and 
qualified  relief  expressly  given,  they  left  the  trustees  themselves 
who  had  subscribed  the  bonds  to  bear  all  their  original  liabili* 
ties,  just  as  if  the  minutes  in  question  had  never  been  executed* 
It  was,  of  course,  implied  in  such  a  state  of  matters,  that  theee 
was  to  be  a  general  settlement  out  and  out,  of  each  yearns  trust- 
accounts  ;  and  that  the  accumulating  results  of  several  years 
(whether  for  d^cit  or  surplus)  were  not  to  be  mixed  up  together. 
Indeed,  in  any  other  way,  tli^  obligatioti  would  have  operated 
not  mere  relief  of  the  past, — as  in  aid,  pro  tanto,  of  those  trus- 
tees who  had  incautiously  involved  themselves  for  the  early 
debt  of  the  trust ;— but  would  have  extended,  prospectively,  to 
an  undertaldng  of  universai  liaUMty  fin*  Uie  doanga  even  cS future 
trustees,  and  (so  fkr  as  a  perpetual  annuity  of  £130  oould.go,)  £)r 
the  whole  trust  c^qienditure  and  debt  in  all  time  to  tame,  buch 
indeed,  is  tiie  substantial  remit  practically  worked  out  by  tba 
Lord  Ordinary's  Jikdgment :  For  the  heavy  outlay  of  many  yearsj 
and  the  whole  accumulating  lii^iiiitiee  of  the  trust  arising  thev&i 
from,  have  all  been  thrown  into  the  general  aoeevnt,  as  agauast 
the  parties  to  the  minutes.  I  cannot  give  such  effect  to,  or  |ml 
taty  swdi  construction  upon  these  minuieSi  On  the  oontrary^ 
it  seems  to  me  as  cllsarly  against  all  justice,  as  against  the^ur 
import  and  sound  legal  construction  of  the  obligation,  to  come 
to  such  a  conclusion. 

*  *<  II.  As^regards  the  sethnd  question,  it  Ibllowsas  a  direet  corol- 
lary from  what  has  now  been  said,  tbat^  thepartiBs.  cannot 
be  called  upon  '  to  wrjnffre,  in  eonsequenoe  «f  the  insolTenoy  «f 
one  of  the  trustees.*    The  obligation,  individually  incumbent  on^ 
each,  was  'to  pay  their  several jnopoithns^  according  to  thciri^d'V^ 
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i|p6c^  TatuAtionB.' ,  Indeod,  U  i%not  contended,  th^t tbeptrtiet 
to  this  obligation  are  liable  iinguli  m  ioHJitm,  Wbat  ia  id^  iti 
— tllat  the  Tom  siistidned  one  year,  (through  the  InflolveiK;^  ct 
any  of  their  nomber.)  mnst  go  neoeswrily  to  swell  the  gaierai 
deficiency  on  next  year's  aocoonta,  and  thtbMikilncetbe  retnlt- 
laig^fmfitHomto^Umtl^  lt(rthr«Qieri  fiyrtet  tnooM&igt/Bar. 
How,  cWrly,  Uiit  cannot  be  xnaintalned,  If  ea(%  tciyeral  Jf'r'a 
lUTcoont  falls  to  be  disposed  of  periodically  tgr  itself;  and  if  the 
lii^bilitjr  of  all  and  sundry,  in  regard  to  that  year,  be  dcfinltltely 
ftxed  and  MItled  Hien,  once  ftNT  alL 

*f  OL  Aa  regaida  tbeilftM  (tncattsn^  I  tptaa  a*  jSrat  di^iaeedtt 
hi^vei  taken  a  diflfereot  Tiew;  B«t  I^ond  Jefi)rey*a  and  I^ond  Fui* 
lerton's  reasoning  has  completely  satisfied  me." 

•  I**]  fimit  n^  anaardr  to  tlio  thmd  points  spidflcdiiAthe  Inter- 
kKnltor<l^tbe  Sbco^  IiH?iBiteoftheOomrtcmwhicfa  theiapinios 
«f.the  oohanhed  Jiodges  is  te^iifM  9  and  lam  of  ^pittk)lv-«l^ 
.^hatjocdcyrdioff  to^tha  kq^al  meanly  and  impoit  of  tha-  Mgrea^ 
ment  contained  in  the  minutes  of  the  S4th  NoYembeip  and  sai 
December  laei^  the  liability  of  the  parties,  which  waa  gtaitui- 
tottsty  liniTurtakeiL  does  ildt  e^tehd'hoyontf  the  lo^s  arisingthim 
the  i^ts  of  fhe^  t<Hl'ibkrB  ihSUng  shoH;  ofthe  hit^teat  of  the  dbU 
iaifeaci  ^Mftioiriar  yeaf«  apd  that  by  rateable  propcrtionto  th0 
AXtiaiit  of  £109  i»  each  year ;  aad  I  thilllt  thilt,  upon  m^b;hig  pay^ 
jnpi^t  of  such  deficiency  in  eac^  partkmlar  year,  the  farties  sii^ 
Hcicntly  fUlfil,  their  obligation,  so  thitt  the  loss  of  any  on0 
jrear  wfotid  'ih^suth  bf  ;£l^  cotild^  fiot'bto  ihlx>im  ttpdir  tbit 
iilter<yoai^<dr  tfa^  obli(^tki  be  Uiai^i  iBluq» 

,  ;'*  ^  t,  tUinik  the  obligation  iwiaa  a  several  and  not  a  joint  ob- 
npfatioh,  and,  consequently,  that  the  pMiep  ate  liable  fbr  the 
tosTtj^n  tU^rbiid  to  the  ekMettt  V>f  thdik  owtt  rateable  ptopatt 
iibn  Mrel ja  and  ttiikll'ti«|['fldiam  <if  a«y  onBjMt^'to  paif  Ilia 

on  the  other  scTeral  obli^ants. 

^9df  Conceiving  the  obligation  undertiiken  by'Mr.Campben 
t(]f Ue  itie^lyp^rtioiiid^  $M  not  tb^n^fHsct  thclandv belonging  to 
Mb^il  dd  tadl'thl^  tbati  Us  .lliMH)^  (teaied  viy  ^ 
pMeir^  (tf.thm  thppifirahaa^r,  who  4i4  a^t  m)i1eis4y  Widefv> 
tale  that  obligation,  became  in  a^y.  shape  Ua^e  is  Ha  fiilfilr 
pien^-   ,    .,  -^    :  „,|.  *,     :",''■•_'',  ^     / 

Judges, IdeHver^  a  Tci^f  ^U  opinion,,  the  material  viewa  i» 
#Mcn  have  been  stated  in  ^^ii^uie  for  Alston^s  trustees.  In 
the  oi^nloh  then  expressed,  1  am  tnuch  confirmed  on  the  itm 
titoy^inta  ««at«d^  ^iir  tatAriocAtof  Jaftbie  9th  JtJiy'fbr  IJ(^ 
Mna«)etl4iiim  of  the  otiierr  JodgeH.^  jtke  opiaienawft  ha«eibetft 
&|i^^i^  with.  .On  these}  pointa^  I  bboeuv  with  fhe  minority  of 
the  cons'ntted  fudges,  ana  need  add  nothing.  ,  '  i  ^ 

'-Wi^UhiWf  pohtt,^td  to  C^i^bell  t>fSton*l*ia'i  iSaMll4 
flfRtiV'lM^tM-acfia'hiiri  pM^leMy,  «ppQb^ 
.fifimti^h  difflenltyi  4i»dT^ne»entanng  r^ty  de^ljr  into^hftcAon^f 
%;an4  wU¥r^  of  tl^  obHgatioaA  which  we^ha^ ftumd  n^ust  be 
^Mmlated  by  the  affrceroent  contained  In  tne  two  minutes  re- 
mftaiff.  AtfbufVtSMconsuKcdJudjfes  entertain,  after f\iA 
<i)Mid«Hukftv  a -niiy  dtoak*  ^ilnlto 

ii>fiMi4M:l<iryt«»ii)e6«M^rtben  itiat^  ^doabUi^ntaetAiied, 
ap^  r^^^i^tt^  that  this  pgiot  should  bt  hiclT^  uith^4u«sliaDi 
for  consulia^on.  At  the  iirac  of  our  coQsidtation,  I  was  rather 
la^spoKCd  io  bonctrr  oi|HHf^  tobit  withtfae  I/onl  Ordinafy.  But 
llltir  Mnhef  atid  fUltt*  deMteoBllon;  «iy  oriji^ 
pro^aiksl^  tttd  1 4«nr  00090^  with  IbdrdjiJeiii^ 

,  l^fan^cifmai]^  to,attend  to  the  tcnnfiof  t^origiwu  vinterlo- 
Cuior,or  this  Ihvisiou,  Jlth  Hi^pch  \M.  We  pronounced  up 
fitidwbstal^hing  nti  obUgatiM  i^khtet  anyone  party  t<)  any 
4fnottt  |4Ui4JW^/xAadinoty  Ibr  «MiCi#^ 
three  in  number,  and  my  Lords  Medwyn  and^  Manctoaifi^/irho 
wwft>^repaUito^I^rd/efi)rert|ntefiocutor,  whiph  I  thoi^ht 
Mpt-I^hdedf  dlm^tH^l  e^htlaUy,  aiid  0n  a  mopt  fundamental 
gotnt^as  to  what  the  obt$gati<te  ^  which  Was  imdertakca. 
The  interlocutor,  aft^  $evend  trials  of  it,  wasiDfamed  in  iei  very 
goOetal  form,  vi^  "that  the  oblig-ations  imd  interests  of  the 
pirtf<j9  to  the  Wiord  \n  thjd  action  mu^t  be  regulated  by  the 
ajtretintetit  contained  In  thfe  minutes  of  >4th  November  1801 9x4 
tlie  ^<J  December  1801,  mentioned  in  the  Md  rcc6rd,  accord:- 
itt«/  l<)  the  tegat  me/mn^  an^  import  thereof,* 
oSix  ih  thc(  arguments  of  the  parties,  and  some  pf  the  opinions 


befor^  us,  X.thiuk  tpo.  mpd^  i#,  aamMd  as  l^inglnD^M 
hy  t)u8  intCiilpcBtor,  in  coQ«de|vig  the  question  u  io  tk  a- 
tent  oiXr  C^mpbeU^s  lialiillty.  It  seems  to  k  aaaunedtU 
the  interlocutor  of  thia  Division  at  oooe  found  that  tbe  mxa 
were  V>  ^  M^  equivalent  to  direct  personal  boodi  in  final 
a^le,  and  drawing^tto'  them  the  usual  and  eetaBliitfifd TtahUhw 
of  perpetmd  obtipition^ao  long  as  the  loan  oc  dtbtesits^aposs 
the  parties  and  thdr  representatives.  This  aafumptaon  sou 
to  me  to  he  at  the  ibnodation  of  tlie  argument  sgaiostHrCu^ 
hcU.  Kow,  this  may  be  the;  result  <^  the  legal  roaning  od 
Import  of  the.  numAtea  when  we  now  deoide  on  ther  kgaloKU- 
ing.  But  most  assuredly  that  was  not  fixedby  the iiii«xka» 
cH  the  11th  March  IB42* ,  VTe  are  only  now  to  aay  wlut  k  i)k 
eBectand  true  construction  aa  to  the  k^  obligations  of  th»» 
Uutes-r-loosely  expressed — ^neyerput  hutoan^otberfinov-KQaT- 
ing  no'  couatructioA  (torn  il^e  acts  or  aAmssibns  o(pai6et-KTs 
referred  to  at  all  ^  coiitinuui^  an  obligation  in  ao^  nbieiiva 
minute— ftud  neither  acted  on  n^r  e;^rced  accooliog  to  aa; 
view  of  relative  li^ta  of  r^ief  or  obligalion  untU  this  aoteTn 
Xaised,  more  than  thirty-five  years  afterwards.  TU  msm 
^press  a  resoltition  of  gentIen)Qn  to.  do  a  certun  tbio&  Tq 
loos^  expres^,  and  t^erc  the  matter  ip  left. 

Ifurthei;  when  the  pre^nt  question  if  rais^  agaiait  Stat- 
field.  I  think  it  is  <io^  onty  relevant*  but  necessarr«  toi&i^  b 
Qie  &ct  that  he  was  no  pacty  to  the  minute..  mym'^tAi 
miuor.  Although  he  paid  wl^n  i^pGod  to,  In  wt#  vtm  i 
not  pr6ve4  tw^  sums  after  hif  ^i^lQrit3r|  at  diteipt  yaik 
^hich  ore  uow  saifl  to  be  pagrmehta  updcr  tk^  mnpte^  jt^ 
cert^  H  i%  ^t  fh«  terms  oC  these  miuutcs  )u^^  brm^ 
home  to  him  at  all*  When  he  m^e  these  payipeaU^^ 
tuyier  no  le^  liability  at  all  ^,he  m^H  l^^ve  nifufedtotpbof- 
ledge  the  ^mutc«f  Of  desired  tOj^ve  ly^cir  import  MXHsd 
hy  a  clear  wrfling:  Two  of  the  Co^Jirt  held  thattfew 
ments  were^  afl^  so  long  an  interval  ot  $imc  .to  lift,^^* 
acts  of  lUlopcion,  and  that  it  would  be  ims^tliugiSil^lo^ 
thetn  olher«ri8e;.but  we.uiust  keep  in  view  w  w»tlial^ 
question  remalu^  what  is  the  ejdent  of  the  liwtT^^ 
pan  be  presumed  to  have  adopted/  An^  wepu^not  i9^^ 
tion,  overlook  the  foct  tl^^  soon  |ift^  the,  last  tf1l»»n 
ments,  in  a  veiy  ireiniUt  P?Uui^e,  to  t^Riyh  thePW^j* 
trose  and  his  own  guardialu  i^ere  parUea,  and  wheo  llrCuq^ 
advance  mo^o  money  for  inothor  purpo^  theae  t^.P'Jf'"* 
were  described  to  be  volvmtary  contributiona.  . 
-  The  partiep  phoee  to  l^vo  hiattoris  Qn  the  loote  foo^tt  ^ 
^inutes  in  1801.  But  <he^  arc  not  enticed  to  .Iw^^jwgj 
once  taken  aa  Univalent  to  t(^rxMX  ^^  r^^^ular  <)e0di^  ftvKs  ° 
terms  which  all  know  to.  constitute  perpetijial  obPgatfow^<*' 
themselvos  atid  repress  ntativi^s,^ 

Then  the  question  i^ow  gris^  on  t!hea^  mtuni^  i^^^ 
Character  .aj>a  jnaturo  of  the  t^n'detwUur  oom^Jto^^  l?  * 
CanwbeU  ^h^Ologtit|hg  thepit  Aj^d  f  4m 
With'jU>rd  Tullerton,  that  he  cannot  bq  taken  to 
to  aperpetufd  obljggtiou  binding  on.himaelf  and 
in  ftU  time  coming,  unless  the  proceeds  of  **^" 
dent  to  wy  oltthe  principal  of  the  debt.    V 
Ofth^  underjtaking  inscribed  to  his  >qta  ^ 
nutes.   As  it  w/u  an  obligattoo,  to  meet  n  ^ 
emerge,  $]thQU^  the  tolls  werc^  Ibr'fifty  jei^ 
the  interest*  a^  sopp  a«  they  ffell  ^ort.    mu  " 
pal  of  the  debt  be  paid  ofi^  it  ihu9tt:«e  %n 
principle  of  the  interiocutoii  t^hich  wjll  en<ii . 
canoot  think  that,  any  man  ca|i  rcasoni&biy  b^ 
fkrtake  voiantariiy  a^y  auch  obUgatioix:  Wl 
weight  to  this  view  of  tj)e.  case,  which  Juu  ^ 

jority  on  the  main  ^uesdon.  in  this  spedal  p< —    ^ 

Wl^St^fieM,  thatfUia  -not  proved  thfe  life^etflrkflKtt 
terms  drthdrainutca  in  <{ae»lSea,^Uid'l)^ciiitM  ^^im^ 
ikfc  ihatfk  to  any  extent  la  d^tived  Bbldy  from  "htf  ki*fa|  *■ 
tWd  i$af'MienMp>B^  year^beibr^  he  iold^  1*«peMjK 

Lord  Medwyn,—!  have  no  occiaUaWa^jT  may  d^o**  ' 
have  not  cbaog^  my  opinion.      

Lord  Moncreiff, — I  remain  dt  the  same  opinion  as  befot 

Lord  0)dcburn.-^l9a3^^tM^fS^mi;^^ 

Tlie  Court  pronddnce^  the  fUlowi%  interiocntor: 

«^]fn  t^rms^the!^p^^ioi^(tfih6iiaf[t6ri^-^i^^ 
Alter  the  ktteriac^£\^.tba  Jjoid  OfdliMi)!^  4flliAtlN»*J 
M^u^.  1844»  jiechuif^  ^BgaJi^tt,exoenit  in  autejNtM  P^  'f! 


by  the  interlocutor  of  the  Court 
it  is  found  that  th< 
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tfi^mtoM  in  iWs  action  tirosf  b^  fe^l^t6d  liy  the'  agreement 
cwiuSned  in  the  t](iihme8  of  the  StiA  dayof  Nbrember  1801, 
tnencion^  In  the  said  ^ecor^  accordiag  t»  the  leeal  meaning 
atid  imtwrtrtr  thereof:  Thercfbre,  finds  thid  it  is  noVa  final  point 
in.  the  case,  that  t*hc  said :  agreement  of.  1801  Vajs  and  is  a  bhid- 
iii^  agreement,  and  has  not  been -brought  to  a  close,  recalied 
o¥)tei«Uh(|n!^ed,'or  giyen  place  to  any  other  or  different  arrang^ 
Tiicmt;  and  that  it  is  to  be  enfbrqed  ad  a  subsisting  agreement 
ac>ording  to  the  legal  nieaning  and  import  thereof:  Finds  that, 
according  ijo  the  legal  inijwrt  and  meaning  of  the  SaTd  agree- 
rtiTrtt  of  Idol,  nojpart  of  the  sum  of  ^.130  steiffng,  payfble  tmder 
th#  agreement,  k  appticable  to  the  jbj^ttnction  of  the  Cfl|ntal  of 
the  debt  cohtracted  on  accou|it  of  the  road  In  question  at  and 
prior' to  the  24th  day  of  November  1801,  and  remaining  duo  at 
that  date?  Further,  flnA  th^tj  according  to  the  legal  import 
and  meaning  of  tlie  said  affreement,  the  liabitih^  thereby  under- 
tiiken  In  relief  of  those  liable  for  the  interest  of  "ttie  debts  hi  the 
bonds,  does  not  ^tend  ftirther  than  to  pay,  to  the  amount  of  the 
specified  sum  of  jtl30,  the  loss  which  may  arise  fVom  *  the  rent^ 
orthe  toD-bars  ftlting  that  much  short  pf  the  payment  of  the 
idterest  of  the  money  borrotred  for  making  the  fotul,  and  keep* 
ing  iUii  repair*  in  the  particular  years  in  which  such  loss  occurs, 
aii^TOf^t  tl^  i^rties  did  not  undertjEike,  ib  relief  of  the  partiee 
eigning  the  l^nds  for  fhe  i^iterest  or  the  debts,  any  geuenil 
HSiflitjr  fbr  lofes  in  subsequent  or  prior  years,  owing  tp  accumu- 
latloYib  oflntetest,  or  otherwise,  as  found  by  the  Intertocntor  of 
ijc^  tord  Ordinarvi  Find  tliat  the  parties  ure  bound  to  Contri- 
liiite  f^  |h^  particular  years  In  .which  ^ucl^  deflpi^cydid  or 
strati  ,^ipcnr,  the  respective  proportions  of  the  said  sum  of  XI 30 
set  down  in  the  note  of  valuation  and  contribution  prepared  by 
tile  Ct^k  of  the  road  as  payable  by  eadi,  and  founded  on  in  the 
record,  and  no  oth^  soma  whatever:  Further,  find  that  tho 
parties  eannot  be  called  upon  to  pay  more  m  respect  of  deflcien<gr 
in  the  particular  years  in  which  sUcU  lo^^  did  occur  than  the 
said  proportions  so  allocated  in  the  said  note  respectively,  in  coa- 
^uenoe  of  the  insolvency  pf  any  of  the  trustees,  whether  di- 
recfly  or-in  any  indirect  manner,  the  effect  of  such  insolvency 
ooi  pc&ig  to  alter  or  inctease,  to  any  extent  whatever,  the  sump 
myible  by  Uw  parties  to  the  record :  I{epel  the  plea  of  Mr 
CanipDciU  of  Stoncfleld,  and  4nd  thiat  he  remains  liable  to  the 
c^'^ttetat  above  mentioned,  along  with  the  other  j^arties  to  the  said 
Bgivemeat;  and  fhrther,  find  that»  in  ealciilatmg  the  sums  now 
du^.lgr  Q»ch  party  for, the  particular  yean  in  whid)  deficiency 
pccurred  as  aforesaid,  credit  must  be  allowed  for  the  sums 
3lr«^d(y  either  paid  by  him  directly  In  name  of  contributions 
[m4^r  the  said  agreement,  or  otherwise  advanced  for  deftaying 
th^  chal^ges  on  said  rcxAd^  And,  with  reipec.t  to  tlie  debt  cour 
"  prior  to,  the  24  th  d^y,of  Npvember  1601^  find  that  the 
iy  of  parties  fpr  the  Said  dobt»  whether  to  tlie  credi- 
^r«  in  th^,  jSonds  granted  fbr  the,  said  debt,  or  In  relief  inte^ 
^Uuf  te'tegulatcd  V  ^^«  «a5d  t]|ond8  respectlvety;  that  ii 
Hie  parties  .mibscri^ers  to  each  of  the  existing  boOqs.fbr  said 
li^t  ate  liable  for  the  amount,  pf  ^h  bond,  wltli  t^ef  iru&  ^ 
mJb^\.p^i  witlioui  r^ef  as  agaimt  any  other  parties,  whether  in 
^etg?iect'of  "^etr  ikying  subscribed  some  or  the. other  b6nd8 
piMl^for  s^d  deb^  or  havmg  attended  and  approyed  of  tl^e 
tM>I^tlonf  <itt  the  mee^ng3  of  the  trustees  of  the  lOfli  day  of 
r^  Ji^,  and  the  2^  day  of  Ootober  1799 :  With  the^e  flnd- 
qoB^  Bemit  the  ease  again  to  theaocountant  to  prepare  And  ror 
tSt  to  Mie.Cqiirt.arState  of  the  smns  now  payable  by  each  of 
he  pikfki^  accaraing  to  the  ef^i  of  the  pHnciples  above  stated, 
jiA  yi^mkHiX  refisroDce  to  any  of  the  views  contiwied  in  the  ,iii- 
criociitor  of  tnp  torO  .Ordinary,  nuTess  the  tiartSos  shatt  settle 
sxd  H^^.  ^^  ^^'^  ^^^  payable  in'  terms  or  this  Interlocutor,** 
fAnn4.JM¥uu^  WQod«— v^fi^  SoUdtor-Genenl  (Aodezson,) 
nxUa^  B«nda9  and  Wilson,  CJ^  AaeHU.'^AlU  for  CampUti 
f  Sifome/Mt  B.  Bobertson  Otesgoar;  Tawae  and  Bonar,  WJ3-, 
tf/ent9.—FQrAk«9H'$  Thuieeti  Penoey )  Simon  Caaq^OwU,  &aC^ 


1   ^        610^  M^  184^ 
jFnwT  DmwDn.— <J«C.) 

KuEM,  (Donlop's  Trustee,)  BapondmL 

S^hk^iltelh-rBfUilt^  2  and 

'  S  VTCL;  ttPI  J-r^WMSr-^»  inttrtocutor  finding  ^  «rt>«rtaJ^  'in  « 

seqtb^ulUm  Htmd  W  expenses  in  general  terms  1ma  fb  inchde, 


CWt 


the  expenses  incurred  before  the  Sherj/f  as  well  as  the  dzpenset 
'  '  the  Court  of  Session^  upon  the  ground  t/UU  sequestration  u  aOot 
of  Session  process, 

•    See  on^  p.  228. 

M^Kechnie  lodged  a  claim  on  the  sequestrated  estate 
t)fDunlop.  The  trustee  rejected  the  claim.  M'Kechnle 
appealed  to  the  Sheriff  of  Kenfrewshlre^  who  sustained 
the  appeal,  reversed  the  trustee's  deci^ioa,  ordomed  tlie 
eiaifB  tobe'faaiked,  and  found  M^Kechnie  eiitiilBd  to 
expense  Against  the  SK^rifi^  defiirerance  the  trus- 
tee presented  a  note  of  appeal  to  the  Lord  Ordinary' on 
the  bills,  who  pronounced  the  following^  ihterloeotoi' : 
T  ^Tbe  Lord  OnUw^r  having  eoDstdered  Aia  note^and  fteard 
counsel  fbr  the  fMrties,  Alterft  and  «eeals  tbe  deliveraaoe  ooa»- 
^iaiaed  9i,  and  sostidna  Ihe  d^dskNi  of  tbo  trustee:  Eiiids  the 
appellant  entitled  to  expenses;  appoints  aa  aocoaDttheeeSf  :«o 
W  lodged,"  4ho.    r 

.  M^edinie  i^edaimed,  but  the  Court  adhered  to  th^ 
interlocutor  of  the  Lord  Ordinary,  with  additipnjjl  ex- 
penses* An  aoeount  of  tlie  expenses  ioeumed  hy  tht 
trustee,  before  the  Sheriff  as  weU  as  in  the  Court  of 
Session,  having  been  thereafter  United  and  cbuiped  by 
him,  the  question  was  laised  be£bre  ^e  auditor,  whether 
Ihe'genenJ  lerms  in  the  Lord  Ondinary'a  intdrioeufor 
(adhered  to  in  the  Inner-House)  ^^  finds  the  appellant 
entitled  to  expenses,'*  included  the  expenses  Tncurred  by 
the  tjrustee  in  the  Sheriff-Court.  The  auditor  was  of 
opinion  that  tha  expensea  incurved  before  the  Sheriff 
wevenotiBelttded,  attd  aooordftngly  disaMowed  tfaatjpor- 
tion  of  tfie  account, 

,  Kerr  having  objected  to  the  auditor's  report  on  thif 
gnoiind,  the  Lord  Fulleiton,  Ordinary  on.thBtbiU^ 
rerported  thejK>iiyt  terbally,  In  order  to  obtain  the  opit 
ttfon  of  the  Court  on' the  question. 

M'Kechnie  argued — ^There  is  po  ^ubt  that  the  Iprd 
Ordinary  is  empowered  by  the  -Sequestri^on  Statute 
to  And  the  refpondetft  Kable  in  the  e^qMmses  inearted 
before  the  Sheriffi  bqt  he  has  not  done  so  in  this  case. 
jt!be  proceedijpgii  before  the  Sheriff  are  proceedings  be« 
fi>rei  an  Inferior  Coarti  The  Court  >o£  Session  i%  bj  Abe 
statute,  a  court  of  ftbpeal  from  the  Sheriff^Court  in 
iftequestraetions^  audit  n^a^  thus  the  same  id^^n  io  th^ 
S^i^ff-Gourt  that  it  has  to  Jnferior  ,Co^i;tain  adv^fia- 
itionsaiHl  auspensionB ;  h^% in  advoeaiions andisoBpearr 
«ons  it  k  held  thfit  d^  expenses' hi  the  Iniiirioi'  CkHitt 
are  not  caiWed  bj  a  general  finding  of  eiy>ensed  in  th^ 
Intexlocutor  of  the  Court  of  $easioA :  (7ralia,m  anii  $inr 
olair V.  Cothbertson,  20th  Deceatber  1828;  7 Shaw^  224* 

The  trustee  fMj>^  that  it  wto  tevidentv  from  tli^  tenor 
of  the  Se^fuestration  Statute,  and  espedaBrfr^  the 
27jth  and  127th  sections  thereoi^  that  sequestration  was 
a  Court  of  Seieion  proeetat^  tnat  ihe  Sherttf  «ierdjr 
acted  by  delegadon,  and  that  a  decree  fbr  ^c^eiisesiii^ge'- 
neral  terms  caiTied  the  expenses  incurred  before  him  as 
well  sui  those  incurred  in  the  Court  of  Sesaon ;  and  add^ 
ed,  that  such  was  tiie  opanioa  of  the  Bill-Chamber  clerk. 

At  advising, 

Lord  Astice-GenemL'^The  process  of  sequestration  Originates 
in  the  Court  of  Session.  Tiie  Slieriff  takes  cognizance,  hi  the 
first  instance,  of  objections  to  the  trustee's  deliverances,  and 
tlien  tlie  SheriiTs  decisions  are  sutyect  to  the  review  of  this 
Court.  Regarding  the  Sherifl^  tlien,  as  the  oraan  or  delegate 
of  our  Court,  I  tlunk  U&at  a  general  finding  of  expenses  car- 
ries evcnr  thing:  and  as  the  present  finding  Is  a.piurt  of  a  pro- 
cess originating  in  tliis  Court-— as  the  Sheriff*  was  the  me^e  in- 
strument of  corrjing  it  out — and  as  tlie  deliTcrance  of  tlie  trus^ 
tee  lias  heea  found  to  be  right — so  I  tliinlL  the  trustee  is  en^ 
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titled  to  say,  that  as  he  has  been  interfered  with  in  the  proper 
course  of  oondact,  he  is  entitled  to  the  expense  to  which  he  has 
been  put  bj  such  interference,  not  only  here  but  also  before  the 
Sheriff.  I  do  not  think  that  our  relation  to  the  Sheiiff  is  analo^ 
gous  to  that  which  we  hold  in  reference  to  Inferior  Courts  in  tiie 
case  of  suspensions  or  advocations. 

Lord  Mackenzie,— The  cases  of  advocations  and  suspensions  do 
not  apply  here.  Thejr  are  separate  processes  from  those  main- 
tained before  the  Sheriff  or  other  Inferior  Judge ;  and  it  is  there- 
fore an  abuse  of  terms  to  call  this  an  appeal,  if  by  that  is  meant 
the  removal  of  the  cause  into  a  new  court.  It  is  not  an  appeal ; 
and  the  Court  of  Session  is  regarded  in  matters  like  the  present 
as  a  court  of  review,  and  what  is  called  a  note  of  appc^  is  in  the 
nature  rather  of  a  reclaiming  note. 

Lord  Jeffrey, — Expenses  generally  mean  expenses  of  process. 
Suspensions  and  advocations  are  not  analogous  to  the  procedure 
before  us  in  sequestrations ;  for  sequestration  is  i^i  statuH  a 
Court  of  Session  process,  and  it  is  merely  by  delegation  that  the 
Sheriff  acts. 

Lord  Futterton.-^!  agree  with  your  Lordships  in  the  views  ex- 
pressed, and  in  the  construction  put  on  the  words  of  the  inter- 
locutor. 

Lord  Justice-  General. — As  the  auditor  gave  an  opinion  adverse 
to  the  clahn  for  expenses  in  the  Inferior  Court  we  cannot  allow 
the  trustee  the  expenses  of  this  discussion. 

The  Court  stccordingly  pronounced  the  following  in- 
terlocutor: 

**  Sustain  the  objections  to  the  auditor*s  report :  Find  that,  by 
the  interlocutor  of  the  Lord  Ordinary,  dated  7th  October  1844, 
and  adliercd  to  by  the  Court,  the  appellant  is  entitled  to  the 
expenses  incurred  both  in  the  Inferior  Court  and  in  this  Court ; 
and  of  new  remit  the  account,"  Ac. 

Lord  OrcUnary^  Fttllerton. — For  M*Kechnie^  Penney ;  Andrew 
Howden,  W.S.,  Agent— For  Dunlop^s  Trustee^  Cowan ;  Graham 
and  Anderson,  W.S.,  ^^e«tt.— BiU-Chamber  Clerk.— [J.C] 


ZUtMaylUb. 
SECoin>  DnrisiON. — (F.L.M.H.) 
No.  180, — ^WnxiAM  PuRVBS,  Petitioner. 
Expenses— Process — Review — Appeal— 7)U  House  of  Lords  hav- 
tny  reversed  a  decision,  and  remitted  back  the  cause,  vnth  directions 
to  adhere  to  the  Lord  Ordinary's  interlocutor^  and  "  to  proceed/oT' 
ther  therein  as  shall  be  just  and  consistent  with  this  judgment** — 
Ueld,  in  applying  this  judgmenty  that  it  was  incompetent  for  the 
Court  of  J!^ion  to  giife  the  expenses  since  the  date  of  the  Lord 
Ordinary's  interlocutor. 

Sequel  of  case  reported  ante^  p.  308. 

The  House  of  Lords,  in  this  case,  pronounced  the 
following  judgment : 

'<  lliat  the  said  interiocutor  of  the  87th  of  May  1842,  com- 
plained of  in  the  said  appeal,  be,  and  the  same  is  hereby  reversed, 
and  it  is  farther  ordered  that  the  cause  be  remitted  biEick  to  the 
Court  of  Session  in  Scotland,  with  directions  to  that  Court  to 
adhere  to  the  interlocutor  of  the  Lord  Ordinary  of  the  19th  of 
Karch  1842,  (mentioned  in  the  appeal,)  and  to  proceed  fiirther 
therein  as  shall  be  just  and  connstent  with  this  judgment" 

"WTugham,  for  Purvis,  moved  the  Court  to  apply  the 
judgment^  and  to  find  his  client  (entitled  to  the  expenses 
incurred  by  him  since  the  date  of  the  Lord  Ordinary's 
interlocutor. 

Lord  Justice^  Clerk, — ^Lord  Corehouse's  opinion  in  Stewart  v. 
Scott^  1 1'th  March  1836,  is  quite  satis^tory  to  my  mind.  The 
House  of  Lords  haviijg  remitted  without  any  finding  as  to  the 
Qi^ts,  and  the  case  being  exhausted  on  the  merits,^  do  npt  think 
it  competent  for  us  to  give  these  expends. 

Lord  Medwyn*-^1  agree  with  Lord  Corehouae. 

The  Court  pronounced  the  following  interlocutor: 
*'  Find  it  incbmpetent  to  give  expenses  in  this  Court  subse- 
quent td  the  Lord  Ordinary's  interlocutor,  dated  the  19  th  day 
of  Mardi  1842 ;  but  of  new  find  the  defender  entitled  to  the  ex- 
penses incurred  by  him  up  to  the  date  of  that  interlocutor,  as 
found  by  the  Lord  Ordinary ;  appoint  an  account,*'  &c. 

Act.  Whigham  ;  Ainslie,  M' Allan  and  Graham,  W.S.,  Agents, 
Jury  Clcrk.-LF.L.M.n.] 


FiBST  Division. — (J.C.) 

No.  181. — ^Davu>  Cobmack,  S.S.C,,  Petosfir,  r. 
Henby  Tod,  W.S.,  RespondenL 

Expenses— Agent— Araeal—Procesa— 2^  Court  o/Sasmm- 
pendeda  charge  simpudter,  and  found  the  susp&ukratitkii 
expenses.  TlHey  thenjjronounced  a  second  interlocutor, »  wiack  ^ 
approved  of  the  €tudttor*s  report,  and  aBowed  extract  to  fi^k 
nameoftkt  agents  to  whom  ^  charger  paid  tiesmw.  Tk 
chargef  eppeiUd agaimt  both  interlocutors,. but  iMwoimkit 
agent  aparty  to  the  appeal,  or  intimate  it  to  lumJbmaHg.  Dt 
House  of  Lords  reversed  the  decision  of  the  Cowrt  o/StsSoa,  id 
ordered  the  respondent  to  repmf  the  expenses  deoan^fir^k 
Court  of  Sessum.  On  a  petUxou  to  apply  tkejadgmml  !fh 
House  iif  Lorde^^he^yea,  J^tatkeageUummitmadiafBUi 
to  the  cause  in  consequence  of  the  decree  for  expeases  ib%  ha 
extracted  in  his  name  ;  that,  ther^ore,  it  was  not  nectssani  t»»b 
hima party  to  the  appeal;  andaddAat  he  was  brntn^iniijitif 
went  M  the  House  of  Lords,  to  repay  the  expentu  ofuiiAkkd 
got  payment  from  the  oppeUcmL 

See  anfe,  p.  324. 

Mr  Cormack  having  given  a  charge  to  Sceaks,  B» 
derson  and  Company,  and  the  individual  partiien,i 
suspension  was  presented  by  Henderson.  Hendersa 
thereaHer  died,  and  Mrs  Henderson,  his  widow  an 
executrix-dative  qua  relict,  was  sisted,  andcamd^ 
the  action.  The  Lord  Ordinary  (Cockbum)  xe^ 
the  reasons  of  suspension,  and  ibund  the  suspender  lobk 
in  expenses. 

Mi-s  Henderson  reclaimed.  The  Court,  on  5A  Jsij 
1842,  altered  the  Lord  Ordinary's  inteiiocnlOT,  ai 
/ound  the  charger  liable  in  expenses.  The  expeiiei 
found  due  having  been  taxed,  on  17th  November  Ib^ 

"  The  Lords  approve  of  the  above  report,  and  decern  fcr  XI  l^ 
16s.  lOd.,  and  for  the  dues  of  extract,  and  allow  extrsci&)i^ 
out  in  the  name  of  Henry  Tod,  W.S.** 

The  expenses  decerned  for  by  this  interlocutor,  ti 
17s.  9d.  as  the  dues  of  extract,  were  paidtolirT4 
on  5  th  December  1842. 

Against  the  interlocutors  of  5th  July  and  M^"^ 
vomber  1842,  Mr  Cormack  presented  an  appeal  totk 
House  of  Lords.  Mr  Tod,  in  whose  name  extnfl^ 
the  last  interlocutor  had  gone  out,  was  not  made  a  ^, 
to  the  appeal.  The  House  of  Lords,  after  borii; 
counsel,  reversed  the  interlocutors  complained  ot  Bj 
the  judgment  of  reversal,  dated  22d  April  1845, 

'*  It  is  ordered  and  adjudged,  by  the  Lords  Spiritual  sad  7a- 
poral  in  Parliament  assembled,  that  the  said  interloeoton  0* 
plained  of  in  the  said  i^peal  be,  and  the  sameafebenttft- 
versed,  and  that  the  said  cause  be  remitted  back  to  the  Coon*^ 
Session,**  &C. :  *' And  it  is  &rther  ordered  that  the  said  ra|(^ 
dent  do  repay  to  the  said  appellant  the  costs  decepiedfir^ 
the  said  interlocutor  of  the  l7th  of  Kovember  1841  Sffi^ 
from,  if  paid  by  the  said  appdUmt,  and  do  pay  to  i^w^W 
pellant  the  ooats  incuned  by  him  in  the  Court  of  Seite>* 

In  these  circumstances,  Mr  Coiteadt,  |ire<e*«^^ 
petition  to  have  the  judgmant  of  revet^vof  the  H^ 
of  Lords  applied,  and  praying  1^  Coutt, 
'*  in  terms  of  the  judgment  of  the  House  of  L(»d%  tottpelit 
reasons  of  suspension,  to  find  the  letters  orderiy  jmxedA^ 
to  decern ;  and  to  find  the  suspender  liable  in  the  v^?' 
penses  incurred  by  him  in  the  Qf^f^xi  of  Sesdoo,  incta^^ 
costs  of  this  application  ;  and  to  ap^^  an  aooomt  tbeiea  ^^ 
be  given  in,  and  to  remit  the  aame^  vlien  ]p^|psdjt»tbesiiii^ 
of  Court  to  tax  the  same  and  report ;  and  flirtbcv^  t»aP^^ 
respondent  and  her  agent,  the  said  Heni;y  Tot  W,S.^tBiy^ 
to  the  petitioners  the  foresaid  costs  decerned  for  )Qr  fte  •*  ■" 
terlocntorof  17th  November  1842,  amourtlligtoJHlHi'^ 
and  178.. 9d.  as  the  ^^^WiPf 
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sums  from  said  5th  December  1843,  the  date  at  which  they  were 
paid  by  the  petitioner." 

On  the  petition  being  moved,  it  was  objected  for  Mr 
Tod,  that  the  judgment  of  the  House  of  Lords  con- 
tained no  warrant  for  the  prayer  for  repetition  by  Mr 
Tod  of  the  expenses  and  dnes  of  extract ;  Uiat  he  had 
not  been  made  a  party  to  the  appeal ;  that  it  had  not 
even  been  intimated  to  him ;  that  he  had  settled  with 
bis  client  on  the  footing  of  his  expenses  in  the  suq>en- 
sion  having  been  paid,  and  that  he  could  not  be  com- 
pelled, at  least  in  the  present  summary  manner,  to 
reAind:  Magistrates  of  Montrose  v,  Milne,  16th  No- 
vember 1825;  4  Shaw,  180. 

Mr  Cormack  replied,  that  it  was  neiiber  cnstomary 
nor  necessary  to  make  the  agent  a  party  to  an  appeal 
against  a  judgment  of  the  Court  of  Session,  merely  be- 
cmaae  he  had  been  allowed  perfavaretn  to  get  extract  in 
his  name  to  the  effect  of  dranving  payment  of  expenses ; 
and  that  the  reversal  of  the  interlocutor  in  his  favour 
wad  sufficient  to  warrant  the  prayer  of  the  present  peti- 
tion. 

At  advising, 

Lord  Justice-  Generals—The  i^ver^  of  the  interlocutor  of  this 
Court  renders  the  agent  liable  to  pay  back  the  costs  rccoYered 
by  him  under  that  interlocutor. 

'  Lorti  Mackenzie. — ^I  concur.  Hie  practice  of  allowing  the  de- 
cxee  fbr  expenses  to  go  out  in  naone  of  the  t^ent  does  not  make 
the  agent  a  party  to  the  process.  I  don't  think  it  gave  lum  any 
right  to  appear  in  the  case,  and  he  had  no  legitima^  interest  to 
<lo  so.  The  agent  was  allowed  to  take  decree  of  expenses.  The 
House  of  Lords  reversed  the  judgment  in  his  favour,  as  well 
as  in  &vour  of  his  client  But  the  reversal  of  the  judgment 
sorely  implies  of  necessity  repayment  by  him  of  the  expenses 
to  which  the  House  of  Lords  found  his  client — and  consequently 
found  him — not  entitled.  Does  the  agent  really  mean  to  say, 
that  he  is  to  keep  the  expenses  after  the  judgment  under  which 
he  recovered  them  has  been  reversed  ?  If  so,  he  only  draws  down 
on  trimself  an  ordinary  petitoiy  action,  which  must  be  instantly 
successful. 

£,ord  FuUerton.—l  concur. 

Zftfrd  Jeffrey. — I  concur  substantiaHy  with  your  Lordships ; 
bat  I  doubt  whether  there  has  not  been  an  omission  in  the 
derk  of  parliament,  or  of  somebody,  in  not  including  in  the 
jodgmeiit  of  the  House  of  Lords  the  name  of  the  agent ;  and  I 
liATe  only  hesitated  as  to  whether,  in  the  prayer  of  Uie  present 
petitiotL  it  is  competent  to  introduce  something  new — something 
n6t  contained  in  its  warrant,  which  is  the  judgment  of  the  House 
oTXiOrds.  For  I  suspect  the  prayer  of  this  petition  ought  to  be 
an  echo  of  the  terms  of  the  judgment.  In  this  case,  I  suspect 
that  the  prayer,  alter  proceeding  entirely  in  conformity  to  its 
warrant,  sho^d  have  had,  as  an  addition  to  it, — "  And  in  respect 
tlUKt  the  money  has  been  paid  to  Tod  the  agent,  he  should  be 
ofiI«red  to  pay  it  back,**  or  something  of  that  sort.  The  putting 
iti'the  agent^s  natoe,  as  has  been  done  here,  without  a  warrant 
ae^faM  to  me  scarcely  consistent  with  proper  form. 

•  Ihe  Court  accordingly  decerned  in  terms  of  the 
priiyer  of  the  petition^  and  awaanled  the  expenses  of 
^e  at^piicdtkni  against  Mrs  Henderson,  but  found  Mr 
"Xpd  wA  liablo  in  the  expenses  of  this  discussion. 

.  #%^  Oanmck,  B.  a  Gordon  ;  Gibson^CraigS)  Dalzid  and 
3rocUe^  W.S.,  Agenti.^For  Tod,  Patton  ;  Party,  AgenL-'-n. 


^d  June  1845. 
FiBst  Division.— (J.C.) 
Xf<K»  ld2.*-PiBBRE  R4N8AN  Jan.,  and  Mandatories, 
^  Pursuers  and  ResponderUsj  v.  John  Mttckell,  Defen- 
'dfer  md* Advocator. — Et  e  contra. 

I^liki     fVTfitmrt    TTrrnlrinfrniinr    rrmiil    Frnrrm      1  merchant 
ipretd  lb  fitmish  a  ccrk'OUter  iriM  a  quantity  of  cork  o/jirst 


quality  at  a  certain  price.  Part  of  the  cork  furnished  being  of 
second  quality,  the  cork-cutter  wrote  to  the  merchant  rcpufiiating 
tJte  contract,  and  rejecting  the  cork,  lie  suhacquently  broke  bufk\ 
and  used  the  greater  pari  of  the  cork.  After  the  merchant  had 
got  a  decree  for  the  price  of  the  cork  before  the  S/tcriff,  and  the 
cork^utter  had  advocated  the  cause,  the  latter  raised  an  action  of 
damages  against  the  ntercharUfor  fraudulent  breach  of  contract-^ 
Circumstances  in  whicJi  held,  1.  That  as  the  cork-cutter  had,  with* 
out  leaal  warrant,  broken  balk  after  having  rejected  the  cork,  he  had 
thereby  adopted  the  contract,  and  rendered  hi/nself  liaftle  for  the 
price :  2.  That  he  could  not  maintain  an  ar.ti'jn  for  fraudulent 
breach  of  contract,  when,  after  knowledge  of  the  allegea  fraud,  he 
had  taken  atui  used  the  greater  part  of  the  cork  furnished  under 
the  contract 

Pierre  Ransan  junior,  merchant  in  Paris,  raised  an 
action  in  the  Sheriff-Court  at  Gla^sgow  against  John 
Mitchell,  cork-cutter  there,  arising  out  of  the  foUowiug 
circumstances. 

Ransan,  who  had  occasionallj  supplied  cork  to  Mit- 
chell, agreed  to  ship  to  him  as  much  as  he  could  pro- 
cure of  the  first  or  finest  quality  of  cork,  at  the  price 
of  11,700  reis  per  quintal,  fix)m  Figuera,  in  Portu- 
gal, by  Mitchell's  ship,  "  Oporto,"  and  to  fill  up  the 
cargo  with  salt, — Mitchell  becoming  bound  to  advance 
1,000,000  reis  to  further  Ransan's  proceedings,  and  to 
pay  the  balance  of  the  price  of  the  shipment  two  months 
ailer  complete  delivery  of  the  cargo.  On  the  arrival 
of  the  "  Oporto"  at  Figuera,  a  portion  of  cork  was  loaded 
by  Ransan,  after  which  he  leA.  that  place,  having  pre- 
viously given  instructions  to  l^Ir  Freitas,  his  coitcs- 
pondent  there,  to  complete  the  lading  of  the  vessel,  in 
terms,  as  Ransan  alleged,  of  the  agreement.  350  quin- 
tals, or  890  cwts.  English,  of  cork,  was  shipped  on 
board  the  ^^  Oporto,"  amounting  in  value,  as  Ransan 
aUeged,  to,  .  .  .  £614  15     7 

To  account  of  which  Mitchell  had  ad- 
vanced to  Ransan,        ^  .  215    0    0 


Thus  leaving  a  balance  of  £399  15     7 

From  the  bill  of  lading,  however,  wluch  accompanied 
his  cargo,  it  appeared  that  part  of  the  cork  was  of  se- 
cond quality,  and  this  fact  was  also  stated  in  a  letter 
from  Freitas  to  Mitchell. 

With  this  cargo  of  cork,  the  ^^  Oporto"  sailed  for  and 
arrived  at  Glasgow.  After  her  arrival,  MitoheU,  on 
the  18th  November  1841,  wrote  to  Ransan  a  letter,  in 
the  following  terms : 

*'  My  vessel,  the  Oporto,  is  now  arriyed  h&re,  and  the  cork 
discharged.  I  am  much  annopred  to  have  to  signify  to  you  that 
the  cargo  is  so  iDferior  that  U  will  not  be  of  any  use  to  me. 
There  is  uo  resemblance  between  it  and  that  I  had  last  year.  I 
have  put  the  whole  in  the  bonded  warehouse  (magazine  of  cus- 
toms) here,  where  it  lies  at  your  di^Kwal.  Thus  you  can  send 
it  where  you  choose,  without  payhig  the  doty  of  £S.  Sn  eaeh 
20  quintals. 

**  As  I  cannot  use  it,  have  the  goodness  to  remit  me  the  sufu 
which  I  have  advanced  on  this  cork.  I  am  very  sorry  that  I 
accepted  your  last  letter  (bill)  for  X215.  Had  I  seen  the  cork, 
most  certainly  I  should  not  have  so.  I  certainly  shall  not  pay 
it ;  and  I  thaU  suspend  the  payment  by  a  process  (regular)  in 
the  highest  Court  here,  because  I  have  not  received  value  fbr 
this  letter  (bill).  Thus  you  will  do  well  to  remit  me  this  sum 
instantly,  without  talking  of  the  detention  of  the  ship,  and  the 
want  of  quantity  and  qu^ty.  When  you  knew  you  could  not 
dead  me  the  same  sort  of  cork  as  last  year,  it  would  have  been 
much  better  if  you  had  returned  the  ship  without  any  cork  at 
all.  There  is  something  very  astonishing  and  very  bad  in  all 
this  aflbir.  Nevertheless,  if  you  repay  me  iny  mlvam'es  in- 
stantly, I  have  nothing  more  to  say  on  tlio  subject.  Waiting 
your  reply,  with  remittance  of  ^Kfl^lW^j^Xi^KJJV^^Ul  " 
packet,  I  am  your  servant.'*         ^  ^  o 
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,  T14^  letter  was  adfti^fe^  tb  tlW  f dt?  :bf  'Mitdifeffd 
agei^t  at  .Oporto.  Qn  i^  ^siw^ .]%Si%  ^WltcWU 
agaHi  wrote  to  BfUi^n  inithfi /faUowiiig  terms:.  . 

"I  wrotp you  to  l*ati8  add  Opotto;  heme bf  ^<M^'y^  <*d«e 
to  Answer.'  I  noir  addreds  yoirt)m>ng^l'i'otn''itiinttA]'fi^^ihd  Mr 
Miller.    The  cargo  of  cork  eliipped  by  yiR%(fBr!(4x>it%^ia  •Hry 

that,yfn,  w^U  fjniiiodiatel»/reu|rii)urse  ip  for  my  wlUy  op  wid 
ca,rga,  which,  with  freight,  is  X7O0C  upward^  or  1  m\\  kpply  to 
tfa^  Ckri  fbr  pdwet^  io  M  for 'tH^ttttibtfdt>^  ^y  Adi^tot^i  Wi 
piwMd^imich  ntttteg^  yo<y  :<irottid  /cohie'.iitegej  jmowrlifcteayt'  vaAi 
liMfctsjteM^moatACM.  rXfl>4a^qtli94fr$rm';yoci^0Q|tu(fe>  i^ 
P9st,.I,vttl.ftPpfy.fpr.frwi^?T|ai^ttq.9el|,7.  ^  .  ,;  .. 

N>NQlaiwwer'Wadarotume4fto  (wUicnrioffttea^  lettfar«!tUl 
the  rldtjk  6£  Aprils  in  (eonaoqu^lNeet  a$^  Bani^i  i^eg^ 

tilLslKitftlyr  bqfGrcr;be''i*et>likdr;tQ  t^ni.  '  Witbitt  ^  fow 
4a^0.aft<)rftlie  d»t^  4C.hi^,teet,tettQfirM!tc^pU  ppeseoM. 
•  Btimmtry  Apfjiloatl^  fO'^h^rStu^riff  ^tGl^^gov^  m 
wUoh^ldn  a  «tol«i)»mtifl)h»t  ^fo^^^aft  qf  veiry in- 
ferior qualityf-to  tbafc  whwh.h^feadioi^reii;  i|h(a*k^,lia4 
faitimatfedAUis  -byflettfir  Hn  tkua»9^  {^icprr/^San^j^  jui^pr, 
Miditbt^h&^w^utttnolrPtatfilt^uiUi^ia^  wiBff 

l|nfltQ.tb  ilsfwiHrtH^titbat'.thfv a^Vanqe  <»o  the  ^gpoememi 
atioHfited^  \^ltb  fptightf  •»baFge6,:,4pci,  .m^  ,^C;$0^i  and 
tJ»i/U'wa8tpr©|H^ir^ia3Qfilai^'.tlw,qwJ^  vaiiw 
ofl  the,.flai4K)o«ik»wo0d*/8fto^  .tcii.prqf^p^  hw.<flai«^ 
against  Ransan  for  r)$petidoi^  of  ihe  siinU  q^  cbarg€4 
advanced,  if  found  to  exceed  £he  value  of  the<^rk^w<^; 
l)€i,.copfclMdQfl.for  ^  vf^n^ii  to  anj  two  resp^ectabl©  coi^k- 
tnattu&otorers  in  Gks^w.tio:  inspeot  and  v«lue  the 
MiM  "cbrk-^obd^,  atid',  in  tlie^  ev«i«t'Of  dus  b^n^  ftnm^ 
tWttt.tte  Valu^'of  It  ^^i\k  Je^  '^Ati  tM  im^  tuMhcedbJ^ 
tlii^  petiti9ner  (M  Eao^aa,  ujw)mi(ij?g  tp  JfB02^  with  xnir 
tainiit,!  tej  iDcs&rye  aetioa  at  the  petitiomE:'^  instance 
htffciA^  Mm-  fcrtrith*  difference,-  and' to^-the^aaid  Pftwrd 
J^ii^rt'.'ftiTffor  fife  defences  ^gainst  3X\t%.  actipn  aa  ac* 
ciifii^  ..  Jfwb  jvalualovs  were>  app6inte4^  wlio  yoJueittW 
WhQl&eerk.iHt^£5i72.  8i.2.i  Oa  tkW report- ihe ^riff 
t^i^d'hia'deltvei'an^e,  i<e9erv*n^'>^Bcfi6ii  ta'thd  ped^ 
mWf6ifihk  bVbr>9Viittfepsf,tnj&3'1b^  fetn;  A^^^  W8 
i(pj(^4^*W4  <Jpf<?>PPes  as,  ftccordb.  ,  " '  .  .  ,  /  .».,'! 
«/  ^Rn4«5aa[Siifbaequend7  raMod  tJife  present  aotiont  obo^ 
«)dai>ng'^r'te:$6<$».  16v%v<l»dingthetoiomitof  the^riee 
ttf '^SW?^;  baj^b^  dhilVd  (H3tk'  bf  ttgi^tjen^t,  iHtef  ««^' 
dMcllbi^  ofiisZ^^^  ^it.a§'the  dSffe^eiice  orf>rice  chai^e- 
i*We,(pe]B.o^aew«t^o»eork  of  the  fixa^, quality*  and  77 
mttdi'Uiiialf  (Mi^tals,!  iHilcb  firord  ccnioe<M  toM  oC-sef-" 
vipM  ;<5[t^lfty);;foi^-^.  I7is^.  «s  thi6  Valwe  (jTa-'saihpl^^bf 
cqrKi,)mi 'ifor  ^oer't^ib  Im^^^  expenaps,  4^9,',  I»lfl^ 
'actio^,lUn0an  bJleiged  that  the  ^^ork  Wdbew  lodged lin 
Ikei  bondifcd  cdkir/nqtiiil  his  -siiraey  imt  in  naihe  of 
Mift^h^htm^f^  atiid  that  Mitchell  hadi^ed  tH<e  ^olii 
asp  qtiJnta^  pf •  cprk  pxp^t  abplit  ,iO  quihlals.  [Wiq 
^q4«  with  .tho .  quaiifiqaiiipa  th^  thJt  .w^  rendpi»d> Wr 
eesteirjir  ibf  Haasanfd'  bfeadi  tif  agitt^penftr  adnuUdd 
in  hitf  def^Yif^  fhftt,  ih  oHferttym^el  tUe  ex^^ci^ 
bf  hb'tradd,  Jlnd' to  cover ^^hls  iidyances  on  llipjiprk, 
lla'Jh^  u«^  IIP  sa}ji  sold  ^iceitaia  part. ,«^tl^ pork* 

WfOOd.  '  -      !-,/.'.'       ♦    -"  .'•      .11;   itf      -'■■•      -'1        f     .!■-''/ 

•^'^T!ieSherffl^sttbrtHutc<Skene>pron((Wfn(»dtl^  fbildw^ 
5^  iriterfociifor,  with  the  accompan^ng  note :' .,. 

^  Gia$g9Vi  Wk  October.  1343<— Having  oonaideiad  tbeplo6o4 
r«;pr^  fur  %ha  pm^W9  stated  m.  tho.fi^Up^iring  mUc^jE'iD^  Uie 
diMfcodec  liable 4o  4i» popnner  iu  payment  oC  the  9nii»^,i£9^ 
166. 4|d^  with  \jbG  1«^  iatcrcst  tlrareoCirum  th^  QOth  Octobur 


l^t,  ittidx)«44,'l7t^lwfliutet«bMlaiUMIei>:  J!BM»Ui*r 
l]4bf«  ia  wppl»#9a  j  ^lll^a  a^^  Wfoount ,  thetwrf  t»>f  giTa  a, 
andx^itati^  ai^P  tp  ^9  auditor  ^,.,tax  apd  i^ort^  laddc 

ceriw.  '   '      .'  "  ■ 

«>  mtB.^t[k  ttM'^9i»^'th«  tt^cniteiiM  MladtMlriwi  tf  ptffti 
i9pelv  a^BdMt  ilediipaw^f  tiiB^aiiwitkovtMf  IMorpW 
1ck4tpr«rMK^^Q?^mr^  tt  i«  WWiwbo*,P*»<l>*»ti» 
fiaal  baixaiii'beliween  the.  wrtiea  bore,  tM  the  jww  wuto 
Slip  !br  the  defend^V  fixjin  jfeueraA^  tijrgo  (irlW'CBrk« 
th^fttfed'priPe  of  11,900  h5lip<irqiiintidi-tMt'W(«W» 
ffuuMtyimm  iMtd  Qfii)itrbeiQt  aaatpgc^  ftiiitha«pmrt» 
toiMM#}a«^«»9^t  ipftiocffkiiM^jtofh?*  W  to  M#a!tr«4.fitt  V 

aJiippeJby  the  pursu'tf  oti  bbkAi  t&^d^endert'Mfcd'^OpDm* 
meirk^a'fti  arrival'  lb  ma(^^^ egmmisl}^%itih 
ibndeiv'  Who/ws«b  «i  the  poiMiHi'GeaiylaiBioy^l'ltctaiiR 
mmog  |of6a^^i<^  infJittfitif^  tkattif .wpmJl^l*f P«^ 

9tptea  at  Gia^w,, ;  ^^j^fmff^m^^J^m^^s^ 

Be  expected,  be  preaentpa  the  netiiion  Wo.  4/3;  alterwBSa 
adhiitt  tbkt  fat  '#fthdtew'&^^  'l^fcteveiittiS'iM  ten  ftU 
tlia'bMc  In  qntedMv  <M4iia«vi«w4bii9BiM»«9hig|  iatt» 

n0'(i)nbt  that,  in^thc.  p«inaipr  «wp  jjf  >.  aal^,  w^l  ^e»j 
has  beon  previously  Axed,  the  ptutinkser  WWt  erthrfwtfi? 
agreed  trtfbricc,  br'if  th^felirKo  Wiiofeti*fti»Ai1)6*#(ae!iVliw«* 
ieMM  i»^dltfe;4tiurtf  IftflwitaikeKbiUkAoftflMiD^^ 
it,  he  will  be  debarred  fron|.alt9r«ai4flrohiect)^ 


_.„ _  petition  4/S,pIfto^' 

tioi^tab^  outltoritfkl  liha  to  dl^ttB  erf"  the  CBi*V  ^^m«t  ^* 
fiuK4heu«Ualliahi^!«pn«^<»^iH,'iQ.hr^^)ui«lxil|^  <Atei 
careful  considofatipn  of  the  bpu30Ue,SiQEiff-89^titote»» 
vinccd  Qiat  thi  is  not  tlie  case.'  Th^  letter  6f  <ft)jWtioiietaisi 
by  itscli  lidve  sue*  An  eflbPt,  l^lfaWp^art  l^itt  iJAtv  tf»!«^ 
dkaaoT  Urn  irilt6a  Io  tWeaett«^  WViBing  Io  Jttwrethtgi* 
9»dMM  breaka  btOk^fiod  iiaaa  tbeai,.li^.wfU.be.heU»s4^ 
lag  from  his  objections,  and  be  liable  fojr  jj^  ffofiw;^  P^ 
Nor  do  the  proceedings  under  the  petitioh  'K6.  4/S  afipeirfc 
tdbtd  the dofetider  ai&  inoreieflMiial  OTDta^d.!  m^\^ 
cured  a  warrant  from  the  Court  authorizing  him  todisi«a« 
the  cork  in  repayment  of  hie  advances  he  would  btve  fiooc  a 
a  T^iy  diffiaront  pbsitiML  :  Atf  it  Jb,  Mtsevcr^  all  hdnkrf  f»» 
vemit  to  bktlled  persons  to  value  tiioeork,  Upd  thaafllkxr«« 
betennialtt>lBto^gaiii4tlhttpurs%eF^  Uddidnttlttkhw 
oourte  JOOfM  not  otat^  war  Wamtnb  empMenflg  1iiQ»to<Hp 
o(x>rm«ddlBwith^tbbeiidkiiiatiy:wa^i  imd»f^iflK)M«» 
Wacdd,  it  his  own  hand,  imd  witlioiit.anjr  M^ba^  ^T^ 
must  submit  tb  tkyb  conieqiKqm*^  .IDte^immer'irasaw 
wthertoieu^e  the  agreed  oojpricd,  pf^if  <Jiac«rkwiiM»» 
fcoidiii^^o  thebtfgain,JMlwat.«iajitloitq  jAUFeitntam* 
li&KVthlitiie  pttghtmake  theiyortpg  i%q  MA'^jimmm 
without  the  pBoDeetionjof  ihe  Court,  tUapoaed  oC  thaf^""' 
cork,  fat-m»stun^rno»tionaMy  paj  theagreed  «n  prfcA^M* 
len,.a$  ia  the  psfscot  case,  the  pahHiiJr  ToUM«toB*r  ttrtntf  ■ 
dakm  There  appetoB  nd  sufficient  jnaaon  wlQbtwIiMi^* 
the  ibaiailD^  Of  the  {IriC^  should.  ^  <^i«igedf:A|.  tha  fw«^ 
tiie,atodiiCitttnffUatatlhelcfal.ratl9  in  H^tttm^  i> 
aatd^interdst  isaU^wedifritai  the  80th  OPtdbet  iMlr  tfecsias 
appearb  from  the  original  letter,.  Ka  5/1,  titial  thtpBtodvA^ 
aUe«riaiinplet©aaliireEt,wWch,*»  .the  ^mmk  ^i*»"^ 
dc^  amoaiUB.to  ccrn^ate  ijfcitwrntjg  aa^ott  <>>  *^ 


^mrn^Attammf^i — — , -^-. ^ 

IBili  ThPjpuraier*f  claim£9riralrcliiB0^xpeniii,ia9s>*^ 
peteslmtpnabb^  On iiia own  shewing,  |»© tam^  fc^J^" 
k»kjaftgMiowalntCTfliV^*tfiQtiontheb«iifanMUiiU*^ 
a£  tiie  lABibnden^  Xissttyf  m  itha?  >datea4aru w  &wi*gtgg 
mm  :«hat0<Mv  the  ijestriotion  of  thalUbel^beitiiot  ^ipi«*^ 
ckbt  to  d^riTO  the  puHBUite  oChiacUim  to  capcaMT 

MitdieU  appeidcd  to  the  Sb<Mni^{|«it^iShenii^ 
her^d.  H6  ihenadv«i«lpd^A!id^ftfer<JWI*r,*lii*^ 
bar  1844,  raised  ^iwhl^bkW/^M^S*^*^^*^^ 

dm  thajt  tlur  whale  tnafasactiett-  ia  refBisasif »  *»^ 
tiishing  of  tile  cork  Wad  a  gfote  ftMd  «ft^J*  • 
Raiisitn  ;  ^  thatthejiotk  w^,  n^^jOlf  ^.|M-#'[^^ 
any  nespopt  stuSuiofe  .ta»ik0  ft*"^ 
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price,  but  Wfis  dishonestly  and  ffaudvl^itly  mixed  witk 
cork- wood  of  a  second  and  of  a  third  quality,  and  with 
base  and  worthless  refuse,  and  was  not  worth  one- 
£i>urth  •f  the  said  stipulated  price,  nor  nearly  equal  in 
value  to  tkit  emus  which  the  pursuer  had  advlmeed  on 
the  fiuth  of  the  agreement,  and  tha%  the  didfeoneit  tni:it- 
tuTQ  was  wilfully  and  £raudulently  done,  and  the  cargo 
dii^havestly  fornished  of  inferior  quaUty,  by  Baosan^ 
with  an  intent  and  purpose  to  impose  upon  and  thea^ 
the  pupauer ;  and  that  he  had  boasted,  in  reference  there- 
to, that  he  had  deceived  the  Englishman)  ^^  would  de- 
ceive many  more,  whereby  the  pursuer  had  been  pui 
to  great  inoonveni^nee  and  expense  by  the  want  of  Uie 
cork-Wood  stipnl&ted  to  be  furnished,  and  great  loss  and 
damage  had  been  occasioned  to  him  by  the  loss  of  the 
iBiM^^t  and  otherwise,  to  1^  condescend^  on  in  the 
Goiuse  of  titeproeess^  and'on  thje  gvound  that^pndef  these 
circtunstunces,  the  agreement  h^  fallen  td  the  ground 
and  become  void,  he  concluded,T-that  ftansan  should  be 
bound  to  -repay  the  pursuer's  whole  advances,  including 
freight,  cha^;e&,  &c.,  amountii^  to  £d(hl,  and  be  iowoA 
liable  in  damdg^  and  expenses. 

Defences  having  been  lodge4  to  this  summons,  and 
the  actions  conjoined,  a  motion  was  made  by  Mitchell 
to  hnvB  the  caase  transmitted  to  theisBue-eierka,  in  or- 
deY  that  art  issue  might  be  adjusted  to  try  the  issue  of 
fraud ;  and  a  counter  motion  was  made  by  Kansan,  for  a 
diligence  ti^  recover  evidetice  of  the  entries  in  the  cus-r 
tom-heuse  books,  &c*,  with  reapeet  to  the  deposit  of  the 
cork  in  bond,  and  its  subsequent  withdraw^  from  time 
to  time  by  l^iitchelL 

Th^  Lord  Ordinary  pronounced  the  following  intef" 
locator : 

*•  Wl*  Jennary  1845.—Tbe  Lord  Ordbnuy  Imving  heard  pur* 
ties*  procorators  in  thi»  conjoined  prdbess,  and  conddeicd  the 
[dosed  record,  and  having  abo  spechilly  considered  the  motion 
9n  the  part  c^  the  defmder  fbr-a  dil^nce  to  recover  evidenoo 
yt  the  entries  in  the  books  of  the  custDOi-hoase^  wit^  respoct  to 
die  deposit  of  the  oork  in  question,  ind  safascquenl  with(b««ral 
thereof  by  the  pnrvner  fVom  time  to  time,  toe  the  polcpose  of 
^jDiumpclon,  and  by  which  deposit  and  coABamptkin  the  de* 
ftsndermanitidns,  hi  point  of  law,  that  the  porstier  Is  barred 
^rom  reftiiing  payment  of  the  price,  and  any  inqairy  hito  tbA 
Olegfd  fraud  h  superseded ;  and  also  the  coonter  motion,  on 
ha  pan  of  the  pursuer,  to  have  the  cane  remitted  to  the  issue 
rlorks,  with  tlie  view  of  having  an  issue  prepared,  to  try  th4 
lUGBtiniiorfhiud  now  stated  gainst  the  defender,  in  the  tnm^ 
nlflBion  of  cork  uf  aadnfsrior  quality,  Fhids,  Ist,  Withfe^pedt 

0  the  Slid  motion  on  the  paot  bf  the  defender,  that  the  said 
fntrios,  however  sufSde^t  to  estiO^Iish  tiie  terms  of  the  deposit, 
\nd  the  datoi  of  taking  delivery  of  the  cork,  would  not  be  con* 
luBive  df  themselves,  ofi  this  branch  of  1^  case,  and  would 
csave  OfMfenMnich  necossaiy  inqnlry  with  respect  to  the  dreum* 
taiiO0»  ilk  which  the  deposit  was  mittie,  and  also  as  to  the  com<» 
annications  which  passed  between  the  partly  the  stote  of 
Lilvances  made  by  the  pursuer  on  account  of  the  eork,  and  odier 
toiisidcrations  touching  the  consumption  thereof  as  to  which 
bere  mt»  varlouA  conflferting  averments  on  reeord ;  and,  therelbici 
Mtuei  M  koc  statu  the  said  motion  on  the  pan  of  the  defendeiv 
eserving  fi)f  him  to  apply  Ibr  the  said  dUigeno^  oribr  any  Other 
iiligenoe  whidi  may  appear  competent  at  a  future  sta^e  of  the 
aosGL  2dl^,  iJs  1»  the  motson,  on  the  pan  cf  the  poMuer  to 
c3iii^^  qas«^  the  issue  clerks,  in  resoeet  that  th«  averment 
3  ih^ramnoi^.ildsed  in  this  Coun  of  a  fraudulent  and  j^sr 
oneftt  tAsdnfr^i^tth^  6M%.wood  hi  td^e  thel^  tt  is  Hd^iilfted 

1  ihd^Mikusikyt^ihb  fftit  tthie,  and  goes  subetaM^AHy  to  the 
yfitw^di  <t  tfas'WiloTe  eenttw^ ;  and  alto  In  respect  thftt  It  is 
luyUwifc.fer  tiie^ jteftflicter  to  suggest  atiy  issue  on  hi^  pan 
^iA  Ite  »y  think  proper,  and  which,  tf  suitabte,  will  be 
*>^«a VHiie<)^urt ;  arid,  fihalfy,  in  tei^pect  that,  o|k  Kj^tov^l 
<toflitfcbyWtf66,  if  it  IB  cottipoljbn\  for  the  dbfeAd^r  to  sug< 


gest  sttdiolrder  in  the  trial  Uiereof  as  he  may  think  fit ;  and  that 
any  motion  on  that  subject  will  be  disposed  o^  when  made,  in 
such  manner  as  the  Conn  shall  deem  just,— before  farther  pro- 
cedure, remits  the  cause  to  the  issue  clerks,  to  prepare  auch 
issue  or  issues  as  may  appear  proper  and  necessary  for  the  trial 
of  itkt  question  between  the  parties  in  this  conjoined  process.** 

Ransan  reclaimed. 

Wh^n  the  case  came  to  be  airoed,  the  discussion  Te« 
solved  into  two  questions ;  Isty  Whether  Mitchell  was 
not  precluded  from  repudiating  the  contract  and  reject- 
ing the  shipment  of  coric  after  having  taken  posaossioa 
of  the  cargo,  appropriated  it  to  his  own  pnrtx>ses,  and 
ultimately  used  and  consumed  the  greater  portion  of  it 
without  any  judioisd  warrant  or  authority  ?  and,  2c2^ 
Whether  Iffitcbell  couM  maintain  an  actkm  of  dainngea 
on  the  ground  of  fraudulent  bre^^h  of  contract,  seeing 
Aat,  a&r  he  had  written  to  Ransan  repudiating  the 
^ontiract,  and  rej^ting  the  cork  alleged  to  be  fraudu^ 
I^tly  fumialhed  under  it,  and  was  thus,  on  his  own 
shewing,  in  die  knowledge  of  the  fraud,  he  had  broken 
bulk,  a^  used  the  greater  pan  bf  the  cork  ? 

Miteh^H  uMmately  stated  at  the  bar  that  he  was 
wHMng  to  admit  as  evidence  a  certified  excerpt  from 
fhe  custom-house  books,  which  shewed  that  he  had 
drawn  from  the  bonded  cellar  all  the  cork  exc^  4i 
ewts.,  in  quantities  of  20,  of  10,  of  50>  and  of  100  cwts., 
and  in  other  quantities,  upon  various  oooaeions,  as  he 
had  occasion  to  tise  or  dispose  of  it. 

At  advising. 

Lord  Juitice^GemrdL — ^I  cannot  adhere  to  the  interlocutor 
Of  the  Lord  Oxdinaiy.  After  what  took  place  in  the  Inferior 
Coun  under  the  prooess  now  advocated,  for  the  period  of  about 
two  years,  I  think  this  party  Mitchell  cannot  be  heard  to  ,8^y, 
in  the  action  of  damages  raised  in  this  Coun  as  late  as  Septem- 
ber hst,  that  the  conduct  of  Ransan  was  fraudulent ;  and  that 
he  is  to  got  quit  of  the  efibct  of  these  pntoecdiags  in  the  lufierior 
Point,  so  as  to  get  tha  new  action  coi^oinbd  with  th«  old,  and 
to  get  the  whole  proceedings  slumped  up  together,  and  sent  to 
the  Jury  Coun  in  the  form  of  a  general  issue.  No  jury  could 
be  capable  of  d^dhig  on  transactions  so  intricate,  or  of  retum-^ 
ing  a  pTQip&f  verdict  on  a  general  issue  under  which  frfkv  ^uca- 
tiona  of  biw  would  arise.  When  I  find,  accordingly,  that  tlio 
nany  writes  the  letter  of  28th  January  1842,  to  Mr  Xtonsan 
junior— (reads  letter)— I  hold  this  letter  conclusive  proof  of 
what  I  would  not  otherwise  readily  hold  in  reference  to  such  deal* 
bigs  as  fhe  preset,  vist,  tiiat  a  man  hi  tnde  b  bouad  to  know 
exaotiy  ijhe  moat  regular  way  of  managing  a  delicate  nsansaotioi^ 
or  to  ble  acqnahited  with  tho  whole  law  of  idcotland.  I  hoki  iicoo^ 
elusive  proof  that  MitcheU  knew  what  was  the  legitimate  course 
to  be  followed,  and  the  Course  which  it  was  in  this  case  his 
bounden  duty  to  fcUow.  hi  his  letter  of  Mth  January  he  had 
'^fepudiatedT'  the  contract,  and  said  that  he  had  depoidted  the 
cargo  of  cork  consigned  to  him  in  the  banded  cellar,  there  to  lie 
at  fianean's  risk,  and  that  he  would  apply  to  the  Coun  for  power 
to  sen  for  the  amount  of  his  advances.  In  three  or  four  days 
■ft^r,  however,  we  cBn*t  teli  exactly  how  soon,— for  with  a  oom« 
moa  Imt  gross  careleasuus  which  my  venerated  friend  Lord 
GiUtes  often  commented  on-*«  cardessaess  which  causes  a% 
in  matters  of  delicacy,  tho  very  greatest  inconvenience — tlie 

Sredse  date  is  not  mentioned— but  certainty  within  a  f^w 
avs,  (for  the  SheriiTs  deliverance  is  dated  the  4th  JFebhuuy 
lbllowing),~lie  aeppttes  to  Ike  Sheriff  for  a  warrant  to  look  at 
this  cork,  and  get  persons  ai^inied  at  vahuUors  to  inspeet 
It  and  tepon  as  to  its  quality.  He  then  proceeds,  without 
Wifrtant  or  any  kind,  to  take  it  and  dispose  of  it  as  his  exi- 
gencite  require,  i»  he  aets  forth  in  his  t>wn  reclaiming  petition, 
while,  in  itte  same  breath,  he  asserts  that  it  was  lying  at'the 
rwk'lyf  9Anlaa  Jui^or.  It  is  pecpv  also'toUoMoe,  thsit  Mr 
Ransan,  from  the  first  and  all  along,  gave  proper  instructions  to 
his  agent,  Frdtas,  to  ship  cork  of  tlie  proper  quality;  that 
Fl^ilas  ^Mdd  not  get  a  sufficient  quantity  of  sudi  cork,  and  that 
h^  filled  up  the  amount  with  eork  of  a  second  quality.  Thii  hut 
aift«,  howei^,  is  di^ttctly  set  forth  on  the  Mils  of  lading.  Now,> 
Mitch^  oOUld  have  stud,  **  III  take  none  of  this  quantity  of  cork,"^ 
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bocavse  I  nerer  said  I  W4iiiid  take  ittyoork  of  a  seootdqiuililf-^ 

I  gate  no  order  for  cork  such  aa  you  admit  you  teot  me.*'  But 
could  he  say,  because  lie  had  madeadvanoeson  the  cork,  **I11  tako 
what  you  sent  me  to  reimburse  myself,  but  IH  uot  take  it  in 
implement  of  the  contract  ?"  In  taking  the  caif^  he  makes  it 
his  own;  and  he  can  only  do  so  in  virtue  of  tho  contract:  and  in 
taking  the  cargo  he  kfl  the  Impregnable  ground  which  he  at 
first  stated  he  was  to  occupy^  he  took  up  the  adventure,  and  in 
taking  the  cargo  and  disposmg  of  it  he  adopted  the  contract, 
and  sold  and  disposed  of  the  cargo  at  his  own  risk. 

Lord  Mackenxie,*^!  am  of  the  same  opinion.  .  This  man  states 
two  objepiions  on  which  he  re^ts  his  case*  1.  Tlvat  the  cork  was 
in  part  second  quality,  while  he  ordered  only  the  best  quality : 
2.  That  the  cork  of  both  .the  first  and  second  quality  were  bad  of 
their  respective  kinds.  That  is  his  avermeiit ;  and  we  must  sup* 
poeo  the  case  to  be  s«;  and  thod/  supposing  that  this  tending 
90iifi<  oof  k  of  second,  qualify  ai¥l  swneof  firsts  «iid  s^in^  tbem 
both  of  bad.  kinds,  was  fraudulent  and  intentional,  as  is  muced 
usual  where  bad  articles  are  sent  by  a  merchant  instead  of  good,— ^ 
for  it  is  not  to  be  presumed  to  be  the  usual  course  fbr  a  merchant 
t^settd  bad  aortidlee  by  inadvertence,— Mitbhellsaya,  *«Iwen*tt«lBa 
tfaem  ;;they  ore  at  your  (Bamnii's)  risk*''  Aiid  lie  waa  entitlfod  to 
■ay  so.  But  then  tJje  course  of  conduct  which  follows  is  a  matter 
of  every  day  occurrcnceu  Wrong,  inferior,  and  improper  articles, 
are  sent  by  one  merchant  to  another— such  as  are  bad  banrains 
oM  the  ftioting  of  the  ooniract  as  oHginally  mtds^-^and  yet^  ittom 
tka  increaeed  demand,  the  rise  in  the  market  and .  in.  prices,  the 
artidea  become  worth  the  price  agreed  on.  The  merchant  sells 
them,  and  thus^idopts  the  contract,  which  he  might  hare  repu- 
diated. Certainly,  after  such  a  course  of  conduct,  he  can't  be 
lieatd  in  Court  to  conie^  forward  and  claim  damafiea  for  fVmtdn^ 
knt  ibreachof  oeatract.  on  the  part  of  the  consigner.  But  then, 
what  did  Mitchell  do  here?  He  got  the  cork  valued,  which  he 
had  no  right  to  do,  to  the  prejudice  of  the  foreigner.  He  then 
nsed  and  sold  almost  the  whole  of  the  cork.  We  don't  know 
ix^iether'  ha  lost  or  gained  by  doing  so.  It  is  of  no  con^equenoe. 
Iq  these  emnra^taiusesv  I  do  not  think  wacan. shake  Ike  rule  m 
Co  breaking  WUk  by  allowing  an.  allegation  th^t  the  goods  were 
inferior  to  what  haia  -been  onlered,  when  it  is  at  the  same  time 
adnritted,  nay  alleged,  that  they  were  known  to  be  inferior 
wh^n  bulk  "was  broken.  In  short,  I  agree  with  the  judgment  of 
the' Sheriff,  and  the  satisfiietorf  gromids  on  whteh  it »  based. 

X^J  FHiUrtou^-^^lfow  that  the  statements,  of  the  pursuer, 
Kfhich  it  was  the  ol^ect  of  the  diligenoe  to  establish,  are  admit- 
ted, it  is  of  course  unnecessary  to  notice  the  first  part  of  the 
IxyrdQhlJnary's  interlocutor  teftwing  the  pursuet^s  demand  of 
aidili^<enoe.  ^      • 

But>  upon.consid^riiv7  the  ibctB,  as  we. have  them  established 
or  admitted,  J  agree  with  your  Lordships  in  thinking  Uiat  the 
last  pan  of  thd  interlocutor  Aiust  bfe  altered ;  that  there  is  no 
na6&k  fora remit  to  the  issue  cTerke ;  and  that  wrought  at  once 
taietmiitoitfaeinterloeatoviof  the  Sfaeriif.  ^  Kot  that  I  think 
the  special  allegation  of  fhuid  may  not  in  eomoGO^s  be  /of 
frcat  importance ;  as,  Ibr  iu^Canccv  ^beie  the  pirty  taking  <md 
usinff  the  goods  has  been  thrown  off  his  guard  by  the  represen- 
tations of  the  seller,  md^  relying  on  his  honesty,  has  dispensed 
hith  tiiad  caution  which  he  might  otherwise  haveexeroised.  All 
such  tonaideraUoiifi  <are  oleaff^  out  o£  t^e  v09e» . 

Here  i^  is  admitted,  nay,  it  is  averred  and  proved  by  the  der 
fender  himself,  that,  on  the  removal  of  the  goods,  his  attention 
wa:d  <:»l!cd  to  their  alleged  inferior  quality,  and  that  he  wrote 
Instantly  ^'  the  pttrsoer  cOmplidnfng  of  that  teeaeh^of  contract, 
and  .1)hat»  accordingly,,  the  goods  were. put  into  the  bonded  wai^ 
house,  oE.^  as  he  translates  it»  *'  the  magazine  of  customs,"  where 
ilicy  lay  at  the  pursuer's  disposal. 

llien,  again,  the  defender  refbrs  to  the  procee<Kngs  had  on  his 
nan  beAirethe  Sheriff  in  February  1842v  pioceedings  qadie  bsS- 
Mmtt  16  dMW'that  the  defender's  attenUoii  had  beep  ^\sd  Ui 
the  quality  of  the  cork,  tbougli,  I  may  add  that,  ia  mj  opinio^ 
they  w^re,  from- their  nature,  quite  irregular  and  incapable  ojf 
raising  any  presumption  whatever  against  (he  pursuer.  In  the 
,>SrsiepttKe,'the  aipplication  was  entirely  founded  on  a  miafepre* 
ae^tadoii..  jbotk  of  the  tonus  of  the  bargali^  and  of  the  del^der*t 
letters.  2^^, 'And  what  ia  of  more  importance,  the  prayer  is 
not  for  a  report  on  the  quaiiii/  of  the  cork- wood,  but  merely  of 
its  value  as  compared  with  the  sums  which  the  defender  had 
paidifor  iu  '  Aim!  aooordingly  the  report  obtained  wyn  not<one 
wfird  «oC  the  ^lyalit^  of  the  cork^wood,  but  merely  $t%tea  Ua  viUm, 
aa  amounting  oi^  to  €^7  7— and  less,  by  aboutX225,  than  the  sum 
the  deft;ndcr  pmd  for  it.    It  is  clear  that  such  a  report  is  quite 


intlflraDt,  aa  it  at  best  pcovei,  not  that  the  oock^pwdwtf 
inferior  quality,  but  merely  that  the  defender  had  paid  moR 
for  it  than  it  would  fetch,  at  the  time  of  valaatkm,  in  the  Gfat- 
gow  market.  But  however  ineffectual  these  proceeding!  vm 
to  raise  any  presumption  against  the  pursuer,  th^  are  qsite 
conclusive  as  shewing  that  the  defender's  attentioa  had  bea 
called  to  the  quality  and  value  of  the  gooda. 

No^,  if  matters  had  been  allowed  to  remain  as  th«3rwae,tb 
defender  might  yet  have  been  admitted  to  prove  the  vAn 
quality  of  the  cork- wood,  and  on  that  being  proved  to  iimaldis 
bargain.  But  it  is  now  established  by  his  admiasioD  that  be  (£d 
not  allow  the  nuitters  to  remain  as  they  were,  but,  from  Fein- 

Still  March,  he  continued  to  use  the  cork- wood  as  his  ovi.  to 
e  it  out  of  bond,  portion  by  portkm,  as  he  wanted  it,  lad  to 
work  it  out  for  his  owti  purposes. 

1  tfilnk  that,  in  these  drcumstanoes,  this  is  a  esse  vi)» 
we  are  bound  to  iqvpfy  the  ordinary  rulej  and  to  hold  that  vki- 
ever  objections  the  defender  might  originally  have  had  lie  b 
passed  fix)m  them,  by  taking  and  using  the  goods.  TbeiM 
inferior  quality  of  Che  goods  might  have  enabled  him  to  i^ 
diate  the  contract  altogether.  But  by  taking  and  jibb$  tix 
goods,  to  wliich  he  had  no  right  but  through  the  contract,  be  b» 
actually  adopted  the  contract ;  and  the  whole  admitted  SkU  d 
the  case  shew  that  he  did  so  with  his  eyes  open,  and  quite  iTi.t 
of  all  the  objections  which  he  now  seeks  to  establish. 

These  considerations  seem  to  mc  conclusive  as  bairiop  tkt 
counter  action  which  the  defender  did  not  bring  till  after  (k 
judgment  was  pronounced  against  him  by  the  Sherifl;  and  vViii 
besides,  is  founded  on  speculation,  directly  dis^voved  bj  tiieai- 
mitted  facts  of  the  case. 

The  summons  is  rested  on  the  alleged  rejectum  ofd^f^^ 
the  defender,  and  concludes  for  dedarator  that  the  coetna 
came  to  an  end,  and  tluit  the  pursuer  is  entitied  to  receirc  tt 
sum  which  he  had  paid.  It  does  not  aay  one  word  of  the  de- 
fender luiving  taken  possession  of  the  goods.  In  short,  it  tsjsi 
the  action  which  the  defender  would  have  raised  if  the  cat- 
wood  was  at  this  moment  lying  in  the  bonded  waieboiast  I 
think  it  quite  clear  that  the  admitted  &cts  of  the  case  are  vSl- 
dent  to  bar  such  an  action ;  and  that,  therefore,  absolTitorA^ 
to  be  pronounced  on  it,  wlule  in  the  advocation  the  esse  oi^ 
to  be  remitted  aimplicUer  to  the  Sheriff. 

Lord  Jeffrey. — I  think  that  the  contract  was  repudiated  tt  a 
time.  But  tnen  that  repudiation  was  retractttl,  and  vis « 
rebus  ipsts  etfacitA,  bv  breaking  bulk  and  disposiogof  tteo?! 
without  warrant  of  law — without  even  the  form  rfa  prot«H 
and  fbr  the  convenience  of  the  party  himselfl  I  perplexed  is^ 
self  considerably  by  looking  at  an  extreme  hypothetkal  ostu 
one  is  apt  to  do  by  taking  extreme  caaes  as  iUnstratkiDi  I 
supposed  a  case  of  gross  fraud, — ^much  more  gross  than  aoj  i^ 
can  be  alleged  or  supposed  in  the  present  case.  Hios,  «^ 
a  man  orders  a  foreigner,  over  whom  he  has  no  bokl,  tom^ 
liim  silver  pUte  whiph  should  be  worth  X5000,  and,  in  antid{» 
tion  of  its  arrival,  advances  £1000  to  the  foreigner,  h^ 
of  getting  silver  plate,  suppose  him  to  get  mere  trash-otf^ 
plated  tin  sent  to  him.  He  writes  to  the  foreigner  to  eoopia 
but  for  months  he  gets  no  answer.  Well,  having  no  kid  o« 
the  foreigner,  and  no  rneona  of  icttnbiirsing  himself,  lappwis 
to  take,  and  sell  this  plated  tin  C^orth,  aay  £5OO,)in0rdff« 
far  to  reimburse  himself— to  take  and  sell  it  without wain^  a 
law — illegally  even ;— arid  then,  after  thia  sale,  iuppa*!^ 
bring  Iris  action  of  damages  prooeeding  on  the  frwipactiBl 
on  him.  In  such  a  caae,  I  should  hesitate  to  holdlliit he *> 
barred  from  insisting  in  hia  actipn.  But  thcsi  that  is  a  na^ 
case.  It  would  be  cognizable  criminally,  and  be  fi)Bov<^^ 
punishment.  In  the  present  case,  however,  the  atcami^ 
are  quite  dlfTiTiTiL  TIk'  ]>arty  -  f-  -  ■- 
peifitpoy  ,but  *iin  ufitful;  h*j  tEikc»aiirii  \t^%  tkro;  *i*i^'* 
whole  circuiii^tiuicL^s,  so  nuiA  ibat  I  tluuk  he  niuKt  lit- hf W  t"*'" 
adopted  thi3  tuiitnu:t,    I,  thutvibrt?,  coacur  wit  I*  joufLoffE^ 

The  Court  accordingly  pronounced  tlic  Wfcii^  ^ 
terlocutor : 

"  In  refipec't  the  cfrUfieil  cxttrjit  firom  iW  rtfflw^bflBk  ^ 
'Glasgow  18tli  J  Jit)  ujiry  1 84  V  n<^w^  loJpetl,  aiid  bdai  ^'*  I 
of  process,  is  adujittccl  by  the  re^pcjiick^nt  to  bo  oanAj 
that  the  cork  wjw  withdrawn  ftwm  tlie  bond**!  Tin#i^ 
stated  therein,  Find  it  unmM^ssary  to  paII  for  ^y  ftiyj 
denee :  Been!  the  interlocutor  of  the  Ixnd  OidJMy  l«kw 
to  review ;  an^l^  m  the  advocatiorw  ^pel  l1i«  rmot^^^^. 
tion,  and  reniii  ««/^^^^  tJf\aS0^g|(»  •»!*•' 
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flainage«,  Sostant  thb  dki^oes^  ,ii««oitti^^e4lefbiidcr'ftKiro  the 
conclusion^  of  the  libel,  and  decern:  Eind  the  defender  en- 
titled to  expenses  in  both  actions ;  and  remit  the  account,'*  &c 

^.uiiibrity  for  Ransan.— Snuth*s  Commercial  tjaw,  p.  472. 

l4frd  Ordinar^^  Jlobertson.^ — For  Bansan,  Solicitor-General 
(Anderson),  T.  Mackenzie ;  W.  A.  G.  and  R.  Ellis,  W.S^  Agents. 
-^AlLi  Maitlacd,  Buchanan ;  Jdbxx  Culleo,  W.S^  Ageni.--1^, 


No.  183.— IVIrs  Maux  Rjccciiie  or  Alcqck,  and  John 
GjlbbrT)  (her  Curator  Bmisy)  Fureuers^  v.  Jam£3 
Barclay,  Defender, 

Jurisdiction:- Domicile— Husband  an4  Wife.— 4  Scotchwoman^ 
married  to  an  Snglishman,  had  convej^ed  to  trustees,  tj/  antenufh- 
tial  contract  of  marriage^  her  whole  estatCj  heritable  and  move- 
abUy  and,  inter  alia,  certain  house  ]^ropertif  in  Lhmdee,  for  tJie 
purpose  of  excluding  her  husband's  jus  majfiti  and  right  of  ad- 
ministration. ,  The.  trust  was  represented  Ify  a  curator  boni$,  in 
conseauence  qf  the  declinature  of  the  trustees.  Though  no  hgal 
or  voluntary  deed  of  separation  was  entered  into,  the  wife  had  for 
a  considerable  ptrwd  resided  in  Scotland,  and,  in  conjunction  with 
the  curator  bonis,  managed  her  property,  while  her  husband,  who 
had  no  estate  or  effects  in  Scotland,  resided  in  England.  An^  aC' 
tion  of  damage*,  for  certain  Wegcd^  aptid  oppressive  proceedings, 
was  raised  against  het\  before  the  Burgh-Cfovrt  of  Dundee,  iy  one 
of  her  tenants,  to  which  wr  husband  and  her  curator  bonis  were 
KaUedfor  their  intiiresL  In  this  action  a  dea-eefor  damages  and 
expenses  was  pronounced  against  her,  execution  being  restricted  to 
her  separate  estate,  qnd  execution  against  her  person  pwhibiied 
stante  matrimonio — Held,  in  a  reduction  (f  that  decree  at  her 
instance,  with  concurrence  of  her  curator  bonis — the  question  as 
to  the  regularity  of  the  husband's  citation  to  the  original  action 
being  waived^that,  in  t/ie  circjimstanccs,  the  action  was  competent 
(IS  against  the  wife,  and  that  it  was  not  necessary,  in  order^  to  the 
action  being  proceeded  with,  that  the  husband  should  be  made  a 
parfy  to  it.  ^ 

Process  —  Reduction  —  Execution  —  Competency  —  Question, 
Whether  it  is  necessary,  where  facts  ai-e  admitted  by  a  party 
fomnding  on  an  execution  which  necessarily  infer  its  Jalsit^  for 
t^i€  party  challenging  such  execution  to  bring  a  reduction  of  it  f 

An  action  xras  faised,  in  November  1840;  in  the 
JJurgh- Court,  Dundee,  at  the  instance  of  James  Bar- 
elaj^  residing  them,  against  Mrs  JMar j  lUtoIiie  or 
Alcock,  and  h^  curator  bonis  for  his  intevest  Mrs 
AlcocfVs  husband,  Ralph  Henry  Alcock,  was  also  call* 
e4  M»  the  action  for  hw  interestj-^the  messenger's  exe- 
cntioa  boaniig,  that  the  flwmmona  was  served  upon  Mrs 
Alcoek  find' her  husband,  by  copies  being  left  for  each 
of  *0i.em  in  the^  hands  of  a  serMtnt,  within  their  respec* 
Uve  dweUing-places*  ,  The  summons  set  forth,  that 
Mis  Alcock  had  committed  various  wrongfij  acts 
oga^ist  BardiErf,  the  tenant  of  a  house  belonging!  to 
het/$tich  as,  attfempting  by  force  to  remove  him  from 
the  peaceable  possession  of  his  dwelling-house,  carry- 
in^l  off  the  windows,  and  thereby  eicposing  his  family 
and-  ftfoperty  to  injury,  &c.,  and  condnied  against  her 
fbr  damages  in  solatium.  A  record  having  been  made 
up  and  clpsed,  a  proof  was  allowed  to  both  parties,  A 
pfoSf^'wi^'led  by  Barclay,  but  Mrs  Alcock  did  hot  fead 
any  proof  in  answer.    The  magistrates  thereafter  ^o- 

'  '  pd'^a  deer^"^fe<5ctffifiig'for  £5(y  of  d&mnges 
-««  .'^j?^^'  Altf<H*?  .^t?^  ei^n^,'  kM  iagaihst.  her 
c«Sf^(9lir  f^^^A^M^iCOf^a  ^mtmiJ,  The  cleer^  prohif)it* 
eAmtotddon  a^uiut  Mrs  Alooek  during  the  subsist" 
errtff^f  ttoe^  »ii^riage,-»^4)eitfff  restricted  to  e«eetitiofi 


of  her  hi»band'«  jtamariti  and  right  of  administrati(Hi. 
Letters  of  horning  were  expede  on  this  decree,  on  which 
Mrs  Alcock  received  a  charge. 
.  Mrs  Alcock,  with  concurrence  of  John  Gilbert,  her 
curcttor  boms,  raised  an  action  of  reductioa  of  the 
above  decree,  letters  of  homing,  and  execution.  The 
first  reason  of  reduction  was  one  of  style ;  the  second 
was,  that  the  pursuer's  husband  was  an  Englishman, 
who  had  nevter  had  a  domicile  in  Scotland ;  that  the 
pursuer's  domicile  was  the  domicile  of  her  husband ; 
fjid  that  the  Court  of  Session  was  the  only  forum  com- 
petem  to  which  she  and  her  husband  could  be  cited ; 
and  the  third  was,  that  Mrs  Aloock,  being  a  married 
woman,  was  entitled  to  the  protection  of  her  husband, 
and  could  not  be  competently  brought  into  Court  with- 
out her  Jiusband  being  made  a  party  along  with  her ;  but 
that,  as  Mr  Alcock  was  not  ea^ed  as  a  defender  for  his 
interest,  tiie  suit  was  not  well  kud;  None  of  these  rea- 
sons of  reduction  had  been  stated  as  objection^  to  the 
acjtion  before  the  E(urgh-Court.  Then  loDowed  other 
reaaona  of  reduction  .on  the  «ieiut%  &c.,  unnecessary  to 
be  here  mentioned.  Defences  having  been  lodged  for 
Barclay,  and  a  record  made  up  and  closed,  it  appeared 
that  Mrs  Alcock,  who  was  a  native  of  Scotland,  wag 
married. is:^  1837  to  Jitr  AJc^ky  aq. Englishman,  then 
resldiftg  at  Coventry.  By>  antctanptial'eontract  of  mar** 
riage,  tiie  pursuer  conveyed,  to  and  hi  fhvoor  of  cer- 
tain trustees,  her  whole  estate,  heritable  andmoVeablc^ 
and  in  particular,  epnsidei;ab}e  hous^,  prppierty  in  Dun." 
dee.  llie  trust  was  constituted  for  the  purpose  of  se* 
curing  her  in  the  unlimited  ti^e  and*  enjoyment  'df  the 
subjects,  and  excluding  her  h\jsbandV  jits  ifiatit^  and 
right  of  admjnistratiion.:  ^Thi^  trust,  v^  iM»4  \m.  A>r 
some  time  been,  represented  by<  a  ourator^ho^f^ih& 
trustees  named  in  the  deed  havingrefused  to  act.  Soon 
after  the  marriage,.  Jlr  and  Mrs  Alcock  visited  or 
went  to  reside  at  punde^..  They  returnedtq  JJijgla^dt 
and  revisited  Dundee  in  1839.  ]VIr  Alcock  left  Soot- 
land  in  the  beginning  of  1840,  ind  'had  flot  eittce  re- 
turned. From  J 839  till  the  present  time,  Mirs"  Alcock 
has  lived  almost  entirely  in  Dund^ei  ^ndt  h^«  ^JQg 
with  her  curtOor  bonis^  been :  in  the  constant  manage^ 
ment  of  her  estates. 

It  was  asserted  by  Mrs  A!co<?k  that  her  husband 
had  always  lived  in  lod^gs  91: 41Q  tM>t^  wheii  in  Dui>^ 
dee,  and  thatthe  execution  of  cita^tiom  of  her  husband 
to  the  action  in  the  Burgh-Coiirt  in  Dundee  wasthere*- 
fore  erroneous,  as  he  neither  wiis  thcire  himself  at  ^he 
time  of  the  alleged  service,  nor  ever  hiul  any  residency 
there.  Whereas  Barclay  stated  thai  Mrs  Aleock  aiid 
her  husband  had  rcE^ded  in  one  of  her  houses^  ad  their 
proper  residence.  He  admitted,  however,  tiiat  ISljc 
Alcock  had  left  Dun4ee  ten  months  before  I^s  ciiativn. 
Barclay  foriher  alleged,  thajt  though  there  wna  not  aojr 
legal  or  voluntary  deed  of  separation  between  Mr  and 
Mr$  Alcock,  yet  they  had  been  actually  Hving  sepa- 
rate 8incQ,,tiie  beginning,  pf  1839^  and.  Dundee,  w^ 
tha  proper  resideoice  .ofthe  latter. .  This  ms  dsii^ed 
by  Mrs  Alcock,  who  alleged  that  ber  proper  'resi* 
dehce  was  at  Leamin^n,  )vhere  her  htx^tMma  notl^.  ^- 
iided.  ,     .       \' .". :  ,  ,.'.        .  '.^^        ^   '  '  .    ""     '.' 

The  pursuer/i/MuMr^l .  The  li^gal4omieile  of  the:  pur^ 
sner,  Mra  Alcock,  being  that  of  her  hosbavd,  and  he 
being  at  the  date  Of  the  action  donridled  in^  Engtetid, 
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^i*!ti^i\  ttiQ  action^  ^ud  the.dejpr^  CJUI^d  for  is  th^r^fi^rd 
pujl  aii4  viiid,  2.  T^pui^uerr being  a Hwnriied  wWani 
could  Aol)  competeik%  be'Bu^iittldfts  ber  htisbmid  was 
<^fiedatf  tt  p<irty,  and  duty  Hted,  ttnd  he '  lior  bfeing 
f;esident  fc  Dundoe  it,  tho  Ume,  nor  fbf  elevQO  m^ntUa 
preoeding  the  dale  of  Uie  «crion,  c^uld  np(  be,  anid  wa9 
not  cited  to  tke  action*  The  decree  is  therefor^  mill  mad 
vMj  OA  |)roceed(hg  a^nH  lA  ta|iarHed  Wbnian  i^^6tt^ 
ftttt  cltAti6n  against  het  Htisband  :^  ftobetl3<)n  or  Beonte 
and  others  tt,lUt<;wc,  ^SttvApril  1845 ;  SeottUU  Jurbd 
vol  xvii.  p.  332.  Freebairn,  8th  Dec.  1744>  j  M^.OOBO. 
Boyl^  2d  Miroh  1826  5  1 8!iaW,  {>,  4gf .  9.  A  ^r^Uctfoif 
of  ih'e  exccation  of  cltati6i^  against  Mr  Alcock  la  unne-. 
o^rjr^  as  th^  ^^ibnder,  in  aduutting  Miat  Mc  Al<K>di 
Wi  Dondec  smny  »iontfa»  befiire^  dtaition,  iuu  ftdmkted 
th^  exejeutioh  to  be  fttl^,  -  4.  The  a^tton  hi  the  Ihfferkif 
Cotni  fciving  been;  dJrfect^d  ag&inst  the  put^ef^d  hua- 
bahAj  as  well  a»  the  p^^a^e^,  th^  nielfender  cannot  ino^  b^ 
allowed  40  maintahiof/pleiMlthttt  thie^  actio*  wa^ig^od 
Irithoat  «4tht^  hftn;  e*  lafialdn^liim  fe'pafty,  6.  The  np^ 
|)'(*ai^hee  pf  vie  dwm^or  *<>»«  %6  proWct  the  tfust-^tatcl 
tender  bis  chargfj  did  not  ^uppl/  tie  place  of  the  p«r* 
$iior*»  huflband  as  curator  nd  Htem  to  hen.  /  -     i   :  I 

tiiken  fh  thiy Ihferi^^'poM  cm'tbfe'  ^tihd  of  d(35jctlv6, 
citation,  or  defective  J urtsdictiony  and  issue  baring  boeoa 
joined)  anda  proof  led  apoa  the  tnerits,  -witliolit  wtj 
0tk(!ement  <6f  these  pt^e9ir<(inarf  tend  proMfrH  itiltkil 
^ea^j  fihesc  objections  cannot  now  be  competently  stated, 
:i,  Tlie.  action  having  arisen  out  of  jier^onal  and  indi- 
Tldual  actings  of  the  paMuer^  in  vic^tfion  of  a  oontvael 
of  leUM  entered  hitd'wfth  her,  «nd  wifh'nefbnjnee  to 
^bjfe^'  of ,  ^htch,  according  to  her  'own  statcm^t^ 
8hj(A^  tlie  exclusive  right  of  property  and  n)an£(ge- 
mentv  the  prooeecKngs  vera  rightly  iiisti4ut)ed  wi(nd  pro* 
otedeRl' in  against  h^,' er«in  atthongh  'h^r  husband 
rihbtdd  not  have  been  pr6p<^iy  dted,  tnote  edpectall^; 
^ci^g  t|iat,  ber  curqior  iom^  W2^  ^lap  called.  ^$,  Th^ 
in^tuticm/  of  the.  present  astioa  by.  the  pursuet^  ivitk 
coneo^rente-bf  befti^^traiarlxmisi  and  without  fife  Mn^ 
ctfrrence^  htir'lmsliind,  fe  toAclnisS^  iti  a  qncstJoti 
witlj  tltQ  piu^sue^  a9  to  tbq  ppo^r  citation  of  p^rtie^^in 
the  Couirt  below ;  and  if'  the  pursuer^s  olboeeiiooa ;  ivtrp 
welUfbanded,  thejM^ni  actlonvef  MdnmidnwoaldfiUl 
txy'lb^'  ^^^M^d[  'I: ^Th^  magifeMtcs  htid  .stifHpifetit 
jui;]^9ti9n  tP,-^  ^e  ,qjaestion  brougU  before  ibeipai 
both  with  Tiefenenoe  to  tJie  nalwre  ofthe  acttoii  lAaelfV' 
tbe  tendence  attd  true  dnmieOe  of  th^e  pnrsa^  wttMn' 
Hi^i'dydjll/y  h^  6bife'6f  '^amtiirti  TWm  h^lidi/bahd; 
ai^d'ber  poascaslo^  pt  ber  subjects  there:  CfhMrnsidc, 
lUkkMy  1789  ;,tH.  6082«  Orme,  12  Shaw,  p.  14/9. 
5.Th0^rBueritau8t'tehiefld  t»  hkvt  beeb  i^ff^pOfwible 
for  h^  Viblatioh  tff  the'icohtract  bf  lease,  andTti^i*  hi- 
di  vidua]  misconlduct,  in  the  Scofcb  Courts  ^,;and  if^so^  i{^e. 
proceedings  actually  adopted  must  be  held  good, — 1% 
hm^  impdfinlbln,  if  the  «t«teMent  of  (ketcT  given  i>y  ike 
i^tmbt  be  correct,  to  have  eflfectniffy  called  her  htrs- 
bancji  Wf^t  iccoriiAg  to  fbftt  statemeiit,  was  a  forqigner^ 
without  ^ects»  r^eaTor  moveable*  wiij^ixi  ScoUmi^  6. 
The  defender  plmda  alternatiyehr^^hat  the  piirider  was 
mh^m  t^  the  ji:A48(K^(^on  of  th^  MUgl^tralJi^  tif  Ditttdee, 
in  vfrtm^  <tf  the  dotnicSle  wbichlipt  husband^l^fr  AlcOclc, 
li^  aiirqulrefl  by  bis  veeideqpe,.  and  hk  eaorying  on 


b(^lihe^iafef(ft^fof  yenief^tfi^i^)^iBt  (yHljrto  9^ 
i*tlfvJjK[XiS4W/>^^?i|Sfh^>rift^  acquired  no  new  donudfc 
beffti5e ,  thpv,a<;tM»^  >  wo^  jra*sed«  As  Mr  Alood  im 
aoMiallyioallednforhiaiAteiieai  along  with  the  amote 
honk  oh  tlile'6(mder*s''«stat€i^  and  the  sununoodvs 
cxec^fe(^"^iJfl,V^ni  aVibe  family  dwcIling-hQus^  tad 
>irithia  )m<^i  pei;f9anent  domicile,  the  competoooj  d 
lke:Gouirt.*Bd:4httTaIktiiyef  the  eitadon  are  both  is- 
(|n^^onaM^l'  ^  AtiEdieVewts,  the ohjeetienstolihedta- 
tfoh  pf  jM^f-^^'ocSt  &^^ 

t^e^e^u^j/iju^  gl^rataoda  ofredaced,  hm^ 
he  heldnoBrttt :  ^fLtl&XiVk  Banvw  and  Cooptir  ^  Soottiih 
Jui^t,  ti[^;  it'TiiJ^'iBl  * '  7J''lil  Tttiy  iriew,  the  pufsoer 
haying  stalled  tibntj  of '^e  objections  to  tlie  competeucj 
^  ibe .  pfHif\.  ^4  PToce^^ipgs,  and  declined  to  1e^  an; 
prtMMf^iifllial^.fiNr^the;  whole  expenaea  ooeasioBedii 
the  InferieirCoiini    ; 

'  The  !|jot^  Ijrdljfi^  the  ftMowiigtjter- 

locutor: I  '„,;.',  ^,,  , '"/ 

tiM'  pM^uiwtoirs,^' and  made  atiriKaodom^  and  ieoiMklered^ 
efaiqa«botd  <iftd^wh»l^  proeew^'  ttepeU  the  first  lci>bnef1^ 
dttotimit  ttiM>^#eMitha  Mion  ^reduction  firaadtfioDtir 
^nm^iof^ltrtidktibft  ih^lrisiBuij^Cotot  over  tlM^  pohoif ,  Mn 
Alcock,  in  the  action  brought  agamst  her  at  the  uMtaaoeertbp 
pitemtitri^MiiBtrJmii^^iimtiiy^  whieh  plea  orwsiil(irjm> 
dletlM  l*4nslBM  to  >lbrtlle  fttvt  time  in  the  prMortyrocw 
aad  the  deoi«b"in  which  licdou  f  rohibila  execationagdBii&e 
petWMf  of  lh«  Mid  liargilei  doling  the  siAAistenoeorfaerinsiv 
age^  aift)  ihen»]^res«#ieti^lt  io  eieeoattoa  ngainBt  berieputto 
emmfUs  iti^(ty>iA  by  hef^:  eibdnaiTe  of  her  hWMX^^jm  mrnUi^ 
rftfht  Of  iBdmialittatiea ;  and  i^peU  abo  the  tetmon  diedae^ 
fimndei  on  die^gmmd  thit  Ralph  Henry  Alcock,  die  Idrtid 
ofth^pulPStten  had  iMdweihig^^hKe  \n  Dundee allbetear 
dieexeealionefthefuiamotiB  agafawt hkn,  iiiie^iect dfttttf 
fimit  vegttlar  exeeation^tirodiiced,  of  wbaA  n»  letetiBi  hi 
heen  biDaghtii  And  telhefci  mpmaim  and  mto,  tint  HkbB 
alleged «daeh6wl  dnth^'^iecaOoa  -oT  tho  aunmoDiiagttolti 
nid  Ralph  i^egnry  AloOQk  could  eempeteiitly  be  hMft«iii»ii 
tiil(vMniphx«M  witbodt  the  tkecea^^Qr«rediicddB;ni 
aaraibln^  U  Was  ime  tha£Ithe  aaid  Balpii  H^iry  MboA  ha!« 
dwMk^plkM'«n!Ddndee  4tlit»  daae^  B«p«li tile i«UMi dii^ 
daedon  Ibhnded^M  tbaiailtogaillin  ^hatfha;  ibe  aald  lUMittB? 
Aleoek;  wwwM  nguharlyiliiMia  apar^Jto  thefbieaiMMt^ 
ih^veepeet  dlal^  hi  the'bimumstances,  il  mraa  not  ttbmukfi^ 
ofdef^^enableae  liid^fwifon  4o  be  pvoeeeded  idfli;iMh» 
8hiBKild4)##aAi^la  party  itt»' if  $  and,  ihafeire  tether«w«*,kp 
pdinta the eaaelohi^ enrolled.'^  -'  1  *      r  ^ 

,.Mi^'JUt<itl<t^mei  ., . '  . 
'  {Ji&fffi  mpm  41  wiB8ion>  Wd  tovelietviathf^Cpni^fi^ii 
the  He^eniiy  of'^ddciding  whether  ^nongfa  Jiadtaa  a^ 
niitt«d'hj4f6  defended  to  n^gatlv^  lUe^'aM^ifeiAh 
the  n^i^ss^tifref '^  ex^^utioa  oW^  pC^Mt'^iiebdi  h 
th|B  prjigin«r.9fi^9^d  wlietw«tf  tbiosa  w9ii%riK^ 
admission  by  the  de£^ilderio£«  imei^^nmidUki^ 
imed,  MtiiM^M^  Inference,  that  ifce  eoEeei^w 
fi^lt  wpubl'ff^^  tiece^^  for  *)e  pag^^"^ 
a>e4ifc|J9a  of  Jtb^  ^e»ypt^op,  w  defendor  miffntmm 
WdOiitgneiB  to  eooeftt  fa  the  necal  of  «ha  thiid  Ult 
of^th^liM  Oi^ttMUT'B  ikiterloeiitor.] 
^t^advisi^iKf,  ,  ^,^,,y^  .  /  - 

J^ji/bsiKAitiiaaeMai^l  adhaiie  totheeahati«Qa«f  aMM 
haendwided  bfi^the  inft^Hmtor  of  ihe^JUani.Optoni  w 
tir0eeManf^<:;bmaidi  Btt^-Qmrn  eataUiibc.a  jbWpm*^ 
hiwwNAthe  wnnuneal.af.4>eredahDer  tmitv»)mmm^ 
oveiepme*  M  U^iMtitM  with  r^ard  to  QtarmM$ ** 
which  hiP^  been  Ih9«wa  oat  by  Mr  Bell,  I  '  •-  — 
tieiiatad  iurAr  «l>R9dJI|aMKtf&  the:X.oid€ 
Orme,  and  ttiOed  fay  him  la  reporting  that  c 

buL40(d»QMr«  weft  ^  ofinioaii^  ib^.i 
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ivppr^  >^hicp  w  m  Uie  following  vorsU :— V  A,  joan^^rW9m^ 
wtioa^  bttsb^d  r04i(ted.in  Knglatld,  alnd  whcv  lolr  teveiral  ^eat^ 
iMd  carrtod  en  a»  independent  basiaies^  ohflWclr'bwfi'Mico/diilih 
ftcD^Biid,  kild  iuifale  tx>  ]penaaai  idiii|^c»  >lindei^i«>bitt  iMoh 
che^aoQeptod,  thoogh  not  in  tli^  copneiof.^tfnMl!^  (Olf§tt^mk 
yhftt  the  ca«e  pf ^urnfiide  ha^,  beeii  9^^  PJftfjy^  pinW»,ap4 
that  it  cannot  now  l)c  cajlca  in  question.  Tn  that  ^ase,  it  .was 
by  ab^pftiniTft  bill  fot  tiie  price  <^  a  ^di#Eidi-i44D!^Vtef '#tA:h 
had  na  ctmoern  with  her  boriness  «4b(iwdiAi«ffsbdot«^re^ 
— tbatMrf  Oraie  was  held  liable,  to  p^raq^dilteoms^^.-^I^ 
unanimous  opinion  of  the  Court  was  d^,  it]|^!^  princimc  haji| 
been  decided  by  the  case  of  Chumside  wbldi  was  not  tone  de- 
Tkned  fh)m.  And  I  am  resofrcd  not  t6'  UiitiW  ii^y-ddiibts  6^ 
the  poiiita  dn^icd^  In  thne«  twe  4SB»e4iBiw;  tMn.RiiM^  -U 


husband^  she  manages  tliis  jrfoperiy; 
m3t  lets  tnt  ofh^  houses  to  Baitlajr.  *  He  i?flisfes  tb  duit  tl& 
bbuie, and  Bbe^ instead  oi -going  i»  ^k^MMi^a»$tbtd ofUtaaOti^ 
for  a  warrant,  proceeds  to  commit  the  Yiol^nU0fi)»'iM»^PXI^9ifU 

ie  !r ago6a  d^ence  taftsuming  even  £aPtiie  nus^Mma  was  not 
properly  made  a  party  to  the  process  by  the  tenant,) 'td 'iay, 
**jriip<iJiXaTed>MBfebyin3Mf,ifi>iflgedftto  w 
tboaeraoti  complfuned  of;  yet  Vm  m  marri«c(>WQ«¥iiV4pd  ngft 
bu^Vcmd  Is  a  domiciled  EnglUbmai)*''^  Zlibinki  les  the  fmoiplft 
<»f  .^eoisioa  io  the  two  caseA  rofened  toit  tliat  i|  iaJlot ;  gad  t^ 
thatetteat,  I  tlOpk  the  Ittterioditorof  this  Jk0rd;Onlii¥UOrtshm^<l 

befUttl^e4tO.  '  rf  .1.1  .     ,r„;,,'Tr      ^o.'/ 

lQf4,hfQfhmmr^loofOia».  I  thu)fc<«be  ca^of !C9)WiMid« 
AAd oi;Oim& apply, ufvrtmis  for inthoea cases pefso^ ex/WU^*) 
tioR  vaa  aJlloweii  «gaina«  the  marraed  womant  wheims  lAttlM. 
ca«e  theconeluaioii  of  the  aoticn,  Had  the  tdednae  wider  led^on 
Uoop  is  vestricted  in  ita  operation  to  azeetilloatsciUiiaf  hef  leptr 
mt9i0it«te,.eniliisLyj».ofUieyii9  taarie4><it  lMst[iuHiiherte»*> 
lMiii4>itoth.  la  this  QWft  the  womai^  m  maneglng  her  o?nir 
proper^,  fief  husband  is'  exdud0d  Ihmx  aU  ioteiiC^renQs  with^' 
or  interest  in  it,  even  if  howeve  h«iet'uMl,  iii>)lQteC%^^^ 
isabsenfc.  Tboiis)ieiamaaegi«gthia'pro|^e9tQr,t«Qdr<t»a^ 
b«r<.nMwageBienA,<sb»  commits  a.  wini^^i  Xhese  cinmmstaiicea 
mi9  qtuHe  AS  strong  to  infer  jurisdidtioe.  <«gSi«At  heir  peroenAUyi 
aa  tho90  in  the  case  of  Chumside^  But  deo  wffiot  U  oomea  to* 
LT  sbe- c<B't  be  sued,  oeitlier,  ^  sonusnso,  <mn  ^  sue  ^MUd  tf  sli^^ 
duwo^osae*  hew  oan  she  manage  iMtipfepeviy^  ;I'4m>  «#t 
oo.t^i#-MiiAa<&i^ibi.  IiilbeoMeolf^Daibain%9vaiJcll^te«»^ 
q^M  liiy.the  pursuer,  hovever,.!  think  X.iheuld4U|ve  tafcea 
AIM  opfottte  Tiew ;  for  these  the  pixweedingft  aeem  tOibATe  been. 
)f  ii:pffaperiy  criminal  nature,  and  th^^teree  apfoere  ta  b«r«i 
beecL  »  punishiMnt  for  a  diAt^f^^aod  iii  thati  i^ewrHiore  (oanldt 
t^  90)  i^uH.  about  .the.  imAttei.  The  Judges.  lkei»Mem,tho»rrT. 
.'▼^K  U>'JbMiye  hem  of  «  diffeienft  opiiunn4[  Buit  tiJie^famMw 
;he  decree  in  which  is  now  sought  to  be  r^dixced,  i» doI' penidti 
t  is  a  civil  action  for  damages.  The  doctrine '  that  ^thQ  lias- 
Muid>  domicile  is  the  domicile  of  the  wife,  id  k  atfet^ii^.to 
le  Y«eeh^  #itb  all  it's  <iaa]iicaileiis.  €a»  thisf  p<flM^  &ine 
lOWD  faflie  iand  Uto  ftid^enilemhr.  of.  Jier  hhsbaiyl,!  end  do  adt 
ott-9?/pW«»  without,  )5eing  lieUe  tof  actfo^i,  u^e^f  hpr,J|w 
bQce^slblehusbaad^be  mfi4c  a  party^  or  submit  to  alhrnannerof 
trotsgi.  attff  j^i  be  uiwK  wftheut  liiif  hulibabd's  eodcnrKUc^^ 
t^vnh^  fb^duta«e»f  Certainly  ttot  Tile  (ike^oiM>th4itn^ 
ta-itoMi*0dtolte  rule  ace  kmiinieiaaiileLx'  *<'  jw.n.'j' 

,  ^Z^rf-iTfjIS^^Ti  caftflQt^help  thinkieg.>hat.itiweul4  \^mf\ 

I  of  ddl^iee  wmdi  tias  been  trtabify^ep  tyii  \>f  yoixt' 
^  iHiile4be'biher,end  %»fiiit  rv(Ht^<«dhs«^ih^^ 
Mafrs|ieitida,frailAinaundecenidn«d:  I  iDcao  tiier^ueBi^ 
uriadiction,  tummg  On  tU^  faet  oC4)^  dwic^  plS^JtCtckiitl^, 
taraser's  husband.  ^  i-      L-lA 

The  original  action  was  an  action  of  damages,  w^c^ligiailst 
he^pMiiebt'pwMibr,  vlod'hei'  )Mtaibim^^b#  Ms  witeraat^^aM^ 
MdSei^P^  esMuttim^in  Cba^  ac«ioft  b6lit%,  tHat  ttteiMOilrDMef 
far  <MotM|gd igaltist^tioitti  deftMi«e^i  «t  ti^elrw^p^dfite^iwelK^ 
^M  XHnMMe;  N<Mr,''if  ililt  lfiid'lMe»idoM^<f|he!M^ 
WhttWd'tb  thelvtieiUea  (tf  3ttitolfctieb,i^1focadse4llWIP 
ttPtanio'driiMM'tlkly  ifbotb  husbaiid  and'wU^  weri^  wAAM^ 
'  \'4kilfa»  Mpihtte  ^r  tegMhei^  tbe  dtkdebwee^Ac^' 


tiie  Iiori  OrUnavy  \m  tritdAeOiNse-  iw  Hmr 
iBbWir  jtfMPgfonndi  of  dedai^^restini^  on  Hie  gMMty*  Hide; 


p^  ex«^^^  ,mi^  poW  set  asWe.liQr.iiidn^ 


B?ut  there. is  ih  this  case  ^  spcclaltv  which  woula  go  la)r  to 
tfileit  out  of  Chatf  genei^  riile^  rfzl^  ^t  m  tb^  icecoi^'in'this 
actioi,<tho  defender  has  miide  the  odmisaioq,^  made  state- 
ment^ which,  on  fiMr  |ooe^nu!t4i(>n,.(Ma»ou^|>  tQ  m  edmiwi^ 
thut,  Oit^tlie  dat^  of  the  originaj  ,acti(^n,  J:.1k?  hu^biifd  was  npt  xte 
sident  in  Dundee  bat  in  England.  And  1  think  admissions  of 
that  kind,  which  are  truly  adlmksions  ef  the  &U^ho6d  of  the 
inesstoger^aeJEffcntiba,  must  Knddr  uuneccssanr  a-dhdUeogeitl 
tb^.HWH^  of  wduftipn  tft  Moye  that  J»lsobpo(t  At  any  t^tus^ 
th^sQstat^mentSjAf  potihej^  ^bsolwtijly  p^nclusive,  s^lvpn^Up 
the  l^urtuei',  even  at  tnijj  ,stagjp  cff  the  pii;ocoedings,'  to,  bring'  a 
i^ddklon,  in  order  te  hanoie  'eny  difficuHy  efromr  which  toiy 
be^eoppoB^  lOK^L    w  .\>    •!..         1     \        \  .'./.   1.  . 

Jamjthe  ^Qffe  inolipQ^  ^.have  thjtpqint.c^itb^ljusbla^l 
dofli^fiae  cie(irpd  up,  as  J  coiM'w ,  I ,  hftve;  the  palest  dou^s  d[ 
thd  soundness  of  the  other  gniUhd  of  defence  sUslained  by  the 
£otd  Ordiridry,  and  ^ftrined  *y  the  iopliflens  of  Vour'tord- 
ihipi^Ti&,  thiit,.in  the  onrnmstaaeteef  dda  cmaa,  tliiire  Mi^kui 
ne^^^saUji^  oa^lrngthe  hpbfnd  at;^^a^  iih^t.iaA/af^tWtl 
against  e  maixiw  wpmiu^^jjin  whigti  |Jh^  husbanj}  \t  ^oit  qal^ 
ana  m  which  rib'curaitor  Qd  Itt^  was  appointcHt  Iwas  a  curape-. 
leit  prdcWUt^'  &iidi^b(^odd  trie  r^adi  tif  tedfctlok  '•'  •  -^  '^  '* 
i  AiQdheieiamwillit]gJtoik6ihBie)tWiuitthaifiQifendel*k^ 
prossesiip  t^iUpi^t  ^Ji^tftippiQi^^  thppgh  iit  I0;  etnipge)!^  iai 
yah^ce  with  ^^npthdrp^rt  of  his  oiise,  rcUting  tO|the,a^ri«iic3 
ti6fa,  viz.,  lli^t  the  wire  wate  Uring  in  Dundee  while  the  husbaiul 
IM  ho  k^sMtsneti  thefd,'  hnii  Wits  H^j^  h^sldeht  hr^n^u^d. 
There  is,  however,:  nd  atemrietit  ei&or  that  tli(^«riM>any  de«l 
qf^efiasajtiip^dr.thiit  tlfuQ  wUJ*^  hfd^AS^mn^  ^efiH^  i|3<»Wte 
»to/w,.S7  carrying  on  a  triple  in  her  o^n,  namp.  jA^l  thj^^  \fi  Mod 
tt,  that  she  had"  A  separate  property  hi  ^tland,  in  regardTtb 
WMa  ttifef huSattd'i^w  wd^lwus eittluddd.  -r>  ,  .  .  P  . 
/  iKoWy  i  do  not  adoptthe  alqgumept  ol^t&e  )Nir»i|er«  tlnU  nolaotfoni 
QQUVi  be  ^roDight  agiillnst  hef  in  ,$iief]|thu^,  beoatuseberhmhaiiUla 
demicUe  i^w  Ei^lancJi.  I  rather  th|nk  th^  prigimd  ajctiw»  bfim 
itn  action  of  damages  against  her  for  an  net  of  irfolence  done  by 
her  iWi2e  feiidcrtt  in  Doiidk,  should  W  brougl^t  Hgiainst  hbJ  in 
bar  own  domldleu  But  then,  she  Mag  a*  married  womAn^«(kit]<t 
,  #ceordlng  to  tbi^ofdipu^  r4l<\  <be/cfltotu4%  l^roui^i  ibte 
r^  upl^ss  ^thcr  JJiefi  h^sban^  oj,  ii^  his  ab^t^ce, ,  a 


ij-^  ufU^ss  ^ther  per.  h^sbandv  oj,  ii^  his  ab^t^ce, ,  a  c^xl^^t^ 
ttetn,  appi^ared  in  protection  of  her  intcrc^ta.  But  the  hu^ 
teWd  t'iiiinot'be'held  t6ha^e  b^en  efftctuftlH''8nmra6ied  dnfes^ 
onitlK  bupixisitioai  ttiat  Xhin^  was  kig  dottkile  ab  >^11  as  bersi 
'f)^  )^)|^  of  Dui^dee  bttd  po  pewer  to-^tft  (a  feBeigpfcr^whrohi 


c^ataitrrierf wo?hjirifW)ln  dldms  dfdktina^si 

odtief  the:ccmn|ryj'  Ip itho^^i  pUtte,  A«  may'be^IaWAilly dted 
l^.t^  t^f¥PP0^p«Hittr^nd»  *«6t)*v%,i^AM^oms».W(i>iaisew»; 
mi|^|be,sj»pp%l  l^  the,ai)pointfnent.of  a  cnn^tof  ad  O^em^  ^(^ 
tiiai'thc  ^ues^ion  comes  to  tlus,  din  there  "be,  by  the  li^ctice 
cf 'the  icbufatty,'A  1:^  judjfment  agiiinst  k  tharflbd'^Wothiii' 
itttkepuMuer^'^icuAstttiiite^  >«^htiil  the.Mipbsi^ah(tt 'elth(<^ 
offtol,h«isbptiMipr  acun«er04  %'»f  1  hftfe  aeb«*«t«tt4i«w 
cf^ty  ip.wioptjm^  the  AWmutive,  w>^h  ap^eap,t9jn^»  ]ip  h«^ij^ 
trary  both  to  principle  and  practice.  ^  ... 

'"TO^jgeAcAl  i)rhiS^e  fi  ffiat  a  AlrirrJe^  wotnari,  fftf  ^'kliHt' 
oiiotliar  i|iertott  tddei^  eiUTMorf,  osidiiot  be  oflMo^v-d^tteHil^'' 
agMlt/UfdesftiisfisM  ter  the  anfeamnpe  (either  of  hcric^ 


Tbe  qtiesfiMll^uyd  in  the  6asoirc»^rrell40|  (those  Of  <S)htihl-! 
siac(maMniie<>wKs4if;4«et;  ,  There jtitponfarBQint  ms^.tific^' 
tbgr  a.p^r^nal  Q\)l^tm  ^ranted  by  «.  m^rr^  wpqpaajcj^  ^ 
did  pot  wacrant  personal  dillgenpe  against  hyr:  and  toe  Umrt 
fdtMd  ^i,  hi  -the  tianxbtdar  circum:^timp^ '  of  thM  \M£  H 
did.---      T/  T  -...   -..-[,'       ;    ;.    .  -...  ...,ir:  V. -..-f 

:  Aeva!thepo^^i9wirhfither>«u  fietsonllbtiQeileflStiitinf  ii^p»*' 

wdma4*  fheae  ctisM  fii  «ha»,  U  eortiuil  eit^xtihstandb,'  tietMitf ' 
(filfseuQtrniunfolimp  bbt/tkc^^  do  aot'delfani^etfai^.wM  foeitl 
of^li^(fmk^sM  fin-.e^toM^  wf.  be  validly :ow)sati|t^ 
aga^nstr «  mamed  wom^n.  The  c;ase  of  nunors  may  ilfoMM) 
tbts  dilmhdtionF.' '  'A  n^iihb^  ittay  !^  soni^  CHse^  v^tdly  b(£6^^ 
piti^obia obl^Atiotis,  anff  thoeobbligafiomrmAy  and'  will  w^'^ 
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rant  t)6r«on3iI  diUgencc.  Btit  !f  actfoti  At  Iftw*  ii  tiefcefestfi'y  to 
oonstititte  inch  obligations,  I  am  not  aiwafe  of  any  caie  in  t^ch 
it  has  been  fi)«md  that  the  appointment  of  a  curator  could  be 
diapenaed  with. 

The  calllnfT  ^  the  cmrcOor  haniB  in  tiw  original  action  will  not 
removo  the  diflloulty.  The  curator  bonit  had  been  previously 
appointed  by  the  Court,  merdy  to  act  in  regard  to  the  separate 
trust-oatate  in  the  place  of  the  trustees,  who  had  dedined.  He 
could  in  no  sense  be  held  to  be  the  ^ardlan  of  the  married 
woman  who  happened  to  be  interested  m  that  estate,  any  more 
than  the  trustees  could  have  been  so  held  if  thejr  had  accepted. 

On  these  grounds,  I  am  rather  inclined  to  thmk  that  the  de- 
cree against  the  present  pursuer  cannot  stand. 

Lord  Jeffrey, — I  concur  in  opinion  with  the  m^ority;  and 
am  not  moved  by  the  doubts  thrown  out  by  Lord  Fullerton.  I 
am  content  that  the  jud^^cnt  should  rest  on  the  opinions  ex' 

Fressed  by  your  Lordships  who  spoke  first.  At  the  same  time, 
think  there  can  be  no  objection  to  disposing  of  that  point. 
We  might  recal  that  part  of  the  Lord  Ordinary^s  interlocutor 
aa  to  the  citation  of  the  husband  of  consent,  so  aa  to  prevent  its 
having  the  weight  <rf  a  decision. 

SoUcUor-  General— We  have  no  objection  to  your  Lordships 
recalling  the  third  finding  of  the  interlocutor.  Your  Lordships 
niay  recal  it  ol  consent. 

Lord  Jeffrey.-^l  am  satisfied,  then,  with  the  remainder  of  the 
judgment  t  rather  think  the  principle  of  the  cases  of  Chum- 
side  and  Orme  applies.  In  those  cases  nothing  was  rested  on  the 
wife's  trade ;  they  proceeded  entirely  on  general  considerations 
applicable  both  to  married  women,  in  the  peculiar  circumstances 
in  which  this  pursuer  i&y  themselves,  and  to  those  also  dealing  with 
them,  and  on  the  ground  that,  when  the  husband  was  not  acces- 
sible, action  against  the  married  woman  herself  was  debitumjvs- 
titke.  It  was  stated,  to  be  sure,  in  Orme's  case,  that  the  woman 
kept  a  bo^urding-cK^ooL  But  then  the  debt  was  separate  altogether 
from  her  trade,  and  the  decision  was  rested  on  the  principle,  that 
while,  if  the  husband  is  accessible  he  must  be  called,  yet  if  he  be 
not  accessible,  tlien  the  partrf  may  go  at  once  ag^nst  the  irife. 
Betides,  look  at  the  ipodalties  In  this  case.  Thia  woman  ia  her 
fi{wn  l^tor  ovi^r  ^er  ^vooe^ty  here,  ftx>m  which  her  husband's 
ngtt  of  admin ist|»tioiJi  is  excluded  by  the  provisions  of  the 
trust-deed,  this  was  heritable  propprty,  and  no  part  of  the 
(foodd  iii  dommtliti6n.  Well^  she  let  one!  dT  her  housea  to  Bar- 
efaiy«^  hest  ^curator  horns  oonsentliig.  T%en  ehe  ejects  her  tenant 
viiifaoii  Jfshejh^  however,  rajaed  an^ac^on.of  renaoving 
against  l^er  tt^nai^t,  th^n  \h^  tenant  could  not  h?ive  olyectcd  to 
her  title  t  that  t  hold  to  be  clear  Jaw,  seeing  that  he  had  ^t  his 
own  tltle'and  pos^siion  from  h^r  alone.  Kow,  cotold  not  BarcUiy 
hove  anspended  ?  Again,  had  Baichiy  '■  fofeaeen  i\m  violence  to 
be  used  A^^inst  hin^,  could  h©  not  ha^^  gPt  an  interdict  Mrainsjb 
Mrs  Ritchie,  without  convening  her  inacopssfWe  Wsband,  and 
getting  it  served  on  him  ?  Now,  if  she  was  entitled  to  compear 
in  actions  against  her  tenants,  and  others  wi^  whom  she  dealt, 
I  think  l^t,  by  a  close  analo|S7  to  vecomrention,  she  wks  in  a 
situation  to  be  sued  by  ^cm  alsa  Those  specialties  to  whkh  I 
havw  aMnded  are  very  important^in  f$ct  an  spCeialtibs  am 
most  in)portant  where  the  Court  has  to  deal  n^itji  excep- 
tions t6  any  general  rule,  t  should  thinlir,  trhen  the  husWid 
is '  iaaoceesible,  and  when  the  wife  is  contracting  obK^ations 
to  all  and  aundiy,  that,  oi'^U  ih  that  caae^  there  would  requiro 
t9  b^  a  special  dispensation  fmtu  th^e  geneml  ,rulo  as  to  the 
appointment  of  a  curatot  ad  litem ;  but,  when  we  come  to  the 
spcdaltics  of  the  present  case,  where  the  wife  i$  acting  as  an 
independent  ^rsbn,  and  isf  in  the  management  6f  an  estate 
which  is  independent  of  her  huil)and'B  control,  and  out  of  which 
management  the  action  now  in  question  arises^  then  I  don't  see 
the  propriety  of  insisting  on  a  curator  ad  litem  being  appointed 
to  her.  Nor  am  I  ntoved  by  Lord  Fullerton's  doubt  as  to  the 
diatinction  between  the  present  caae  and  the  cases  of  Orme  and 
Chumsid^.  Those  cases  came  as  suspensions  of  personal  diH^ 
gence.  The  ground  taken  in  those  cases  by  the  suspenders  wiaa, 
that  no  action  or  diligence  lay  against  the  wife.  Now,  I  rather 
am  inclined  to  think  these  cases  are  a  fortiori;  fer  here  a  minor 
effect  only  is  asked  to  be  given  to  the  decree,  whereas,  in  Chum- 
side  and  Orme,  the  Court  went  the  length  of  determining  thd 
question  of  person^  diligence. 

The  Court  nccordingly  pronounced  the  fbUowii^g  in- 
teriooutor : 

"  Of  consent,  Recal  that  finding  of  the  interlocutor  reclaimed 
against  which  repels  the  reason  of  reduction,  founded '  on  the 


gMio^d  tliatR.  Hf  AI6o6k,fthfe'  hiiiAMdidKtf  Aie  tnha^.badw 
dweUing-pUiOe  in  Dundee^  ait  thedato  of  the  exentloa of  \k 
summons  against  him :  Quoad  ultra  adhete  to  the  aid  ititeik- 
cutor,  and  reftise  the  prayer  of  the  said  rechiiming  note:  Fisi 
the  defender  entitled  to  expenses  since  the  date  of  tiie  nid  iiKa- 
locntor ;  appoint  an  aoc9iint,r  &c^ 

Lord  Ordinary!,  WPOdi^AcL  G«  Of  Bell,  PattisOT;  Ssnf  s>i 
Adam,  ^.^.C^'Agent$,r-Alt.  Solicitor-General  r^Ddcrsqn),?^- 
ton ;  Andrew  Murray,  W.S.,  Af/ent—W.  Cierk.-^S.C.] 


hfh  June  1845. 
SfiOOKD  DivMuox.— (FX.M.H-) 
No.  184. — ^MAGiSTRATEd  OP  Campbkltown,  PuTSm, 

V.  D.  S.  Galbreath,  dec,  Defenders, 
Expenses— Process — Where  a  purater  called  tucopartiu  a  i^ 
aers  to  an  action,  who  both  appeared  ami  hdyed  dtfam  osd  ia- 
justed  ismes^ffttt  one  ^  them  consei^ed  to  a  verdict  I 


against  lam,  \ohtfe  the  odker  proceeded  to  trial  arid  lost  I 

Held  that  the  pursuer  could,  tn  his  account  against  dte  hit  ddair, 

<mbf  ehar^for<iHe^ha^  tf  CAa  eicpenm  of  iaabrngiip  ^m?i 

and  aigustfng  fhe  issues* 
Expenses— ProcesS—^ury  "^Vial — }t7tereAe  Court  msidc 
penses  to  a  party ^  "  with  '^t  exception  of'Oiok  of^JKnftni- 
'  Held  thht  the  expenses  htttrrred  fh  adjusting  tke'ttnawsm 

part  ofAe  expenses  bfthe  trieU.' 

Sequel  of  case  reported  an«e,  pp.  107,  139  and  2^ 

The  putBoerB  brought  tb^  actiooi  of  decfanff 
agaibst  two  fl^parafte  'par^ee,  »riz.^  aghast  Aepresai 
defender,  land  against  George  M'L^imaii,  propm* 
and  Dtmca»  M^Culioch,  agetit,  ^  Oie  Highkhd  Dv* 
tiUety  at  €ait]pbeltowft.        '  - 

Separate  deK^c^W^frei  Iddgigdy  and  separate  phtf 
maintained  b^  th<$  pr^rit  defender  and  by  tteotbm 

The^  was  a  censiderablei  expensis  mcuired  io  »^ 
jnsting  the  isdnee^  an<l  in  dispomig  of  oertaiii  qi&ue 
6f  t^tovtiney. '  The  wtiele  ^^fendera  TeaMdfled  firtie  ? 
the  pixieeBS  until  after  the:dnal  adjastmentof  Ae»«R 
iJowever,  shoitly  theniafterj  and  befoi^  the  joiytr* 
tiie  defenders  M'Lennan  and  MK^ullodi  lodged  ts- 
ntite  ^dnseftting  <»'&  Veitdiefr' being  prdnoundedapi* 
them,  atid  tb  decree  being  jM^cmouiiced  in  terms  dif 
conclusions  of  the  summons.  The  O^irt  theitafter-^ 
applying'  the  'Vferdiet  so  obtained,  decerned  ^ 
th^to  iri  telnm  ef  Vhe^  >cdiickr»iobs^  •  <>f  ^e'  siimAKms.  d 
fbundnb  ex^ses  diie.  Mr=  GalW^ealh' prom^'' 
trial,  and  nltimadely  lost  his  case  |  imd  the  Court,  it  > 
qUfestiOtt >with  the  ^re^ntdeftwAeTji foUAd  "Hbe ]*• 
suei*8  entMed  to  the  tbcpenses^bf  ptoeea^  geaeni^ 
with  the  ^xeeption;  of  Ihose^  cf  the  jury  trijd,  td  ^ 
mitted  to  the  auditor. 

Tbe  defender  objected  to  the  Auditor's  rop<tfiy  1^  ^ 
the  auditor  had  allowed  itie  puMuen,  tis  linnet  dtf  P" 
sent  defender,  the  whole  of  the  expenses  inctrrred  ia* 
prepfiratioQ  oif  the  record,  in  plape  of  a  half  cJtbiifi- 
pense  only,  2*  That  tiUe  whole  expenae  i^adjiw^  * 
issues  formed*pa«  of  the  expenses  of  the  trial,  vbA  c«* 
not  be  charged  under  the  judgnient  of  the  Ownt 

The  pursuers  argved — ^That  they  were  enUtfcdioj^ 
pr<^r. charges  for  making  up  a  record  and  dima^l 
^e  issues  i^ainst  Mr  GMbreath,  withoilt'i«fer»** 
the  other  dcfchdcrs,  and  tb^  the  a^ostmWt<^* 
issues  was  not  ft.part  of  the  expense  of  iie  juiy  wL 

The  Court,  pronounced  the  KiUo¥niig  iaMkoBltft 

"  Ret)el  the  sccottd  ot^tion ;  ai^nt  Hhcf  j^tofjfci*^ 
in  an  account  of  their  whole  expenafes  gettertBly^^W**^ 
tion  of  tlie  jury  trial,  and  remit  to  the  aud!t6r  to  t**"* 
and  apportion  one-half  thM^  fi)**  Kft»^to^  t(f>f^*** 
will  be  given  against  the  deftftdeK**   IF  O  VIC 
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Act  O.  O.  B^ ;  Ferrien  aad  Thxtt,  W.a,  Ajfrnt^'-r^Ait  Um* 
^rlane;  Lockbart,  Hunter  and  Whitehead,  W.S^  A^$m*-^ 
JuiyC^ifc.-^[F.L.M.H.] 


bth  June  1846. 
Srcond  DinsioN.— (F.L.M.tt.) 
No.  185. — Sir  James  Carxegie,  Bart,  Pursuer,  r. 
Anthony  Mactieb  and  others,  Defenders. 
'rocess— Jury  Trial — Expenaes— /n  a,  cftse  where  there  were  two 
jury  trials^  and  the  purxmr,  cU  Ihe  first  (rial,  raised  an  objection  to 
the  defender's  tithy  which  was  sustain^  htf  the  presiding  Judge^ 
but  set  ofiido  on  a  bill  ofexceptmngy  reserving  the  questi9n  pf  CJ> 
peases,  and  the  pursuer  obtained  a  verdict  of,  the  second  trial — the 
Court,  while  they  granted  expenses  to  the  pursuer  generally,  re- 
fused to  allow  him  the  expenses  of  the  first  trial,  exerting  in  so 
far  as  available  at  the  second  trwL 

Sequel  of  case  reported  aritey  18th  July  1844,  vol. 
cvi.  p.  685. 

The  jurj,  on  the  second  trial,  found  for  the  pursuer. 

The  pursuer  moved  the  Court  to .  apply  the  verdict, 
nd  find  him  entitled  to  the  whole  expenses. 

The  defender  objected  and  argued — ^That  Sir  James 
lad  raised  an  objection  to  the  defender's  title  on  the  se- 
ond  day  of  the  first  trial,  which  should  have  been  stated 
revious  to  the  trial ;  that  the  objection  to  the  title  ^ad 
een  sustained  by  the  presiding  Judge,  but  that,  on  a 
ill  of  exoeptkws,  the  Court  had  sustained  the  excep- 
on ;  that  in  consequence  the  defender  had  bee«  ob- 
ged  to  undertake  a  second  triai^  andi  though  he 
ad  lost  the  second  trial,  that  he  had  been  put  to 
\e  expense  of  a  second  trial  by  the  pursuer's  conduct 
t  the  first ;  that  the  question  aa  to  the  titles  might  $nd 
Light  to  have  been  rabed  before  the  trial ;  the  whol€| 
ties  had  been  in  process ;  the  pursue  by  his  conduct 
ad  led  the  defender  to  suppose  that  the  question  of 
ossession  was  the  only  one  to  be  raised  at  the  trial) 
nd  tlicn  he  raised  the  question  as  to  title,  and  thal^ 
Misequently,  the  pursuer  was  not  entiiled  to  claim  the 
cpensea  of  the  first  trial,  but  the  defender  was  en^ 
tied  to  the  expenses  of  that  trial. 
The  pursuer  argued — ^That  he  had  raised  the  ques- 
i>u  of  title  before  the  Lord  Ordinary,  and  that  the 
^rd  Ordinary  had  decided  hoc  sAatu  that  the  defender 
octier  hud  a  good  title  if  he  could  prove  poiaefision, 
id  the  Court  had  adhered  to  the  Lord  Ordinairy's  in*- 
rlocuUMT,  in  respect  it  was  only  hoc  sUUu;  and  that  be 
\d  no  other  course  than  to  raise  the  question  at  the  trial* 
At  advising. 

Lard  JTmitite-'C^h^theiee  If  no  dlff^flranoo  ttf  opinion  on  this 
int.  Sir^Ame»  hasguaed,  and  ds  entitled' lO)  the  oxpenaes  of 
5  record — ^he  has  gained  by  m«an9  oC  a  jury  trial  Ho  ia  en- 
Icd  to  the  ordinary  expenses  of  preparing  for  the  trial,  &c. ; 
t  the  defender  raises  two  points,  1.  He  claims  to  be  reKereddf 
t  ponmer^v  expenses  of  the  first  ^al;  aty%  2r^He  elahns  M^ 
laes  from  Hie  pursnec  The  Court  are  oif  opinion  that  he 
Lst  be  relioTed  of  the  pursuer's  expenses,  but  that  he  Ib  not 
titled  to  expenses  from  the  pursuer.  The  motion  as  to  the 
le  was  rofdscd  by  the  Lord  Ordinary  hoc  statu,  but  the  pur- 
T  might  and  should  have  raised  the  objection  to  the  dulen- 
*'8  tilSea  when  the  issues  were  prepared*  The  first  trial  was 
tdered  abortiTe  by  the  course  he  pursued:  When  a  party  haa 
objection  to  title  separate  fW>m  the  facts  of  the  case,  and 
^8  not  choose  to  raise  it  till  the  trial,  but  follows  the  course 
)pted  here,  he  can't  ask  for  the  expenses^  As  to  ^e  expenses 
the  diacuflaion  before  the  Lord  Ordinary  on  the  titles,  I  think 
It  neither  party  should  get  expenses. 
fA>rd  Afeebci/n, — I  concur. 
T^ord  Momcreiff', — ^I  likewise  concur. 
'^}r<i  Cockburn.—X  am  of  the  same  opinion. 


The  Court  pronounced  the  fcdlowing  interlocutor;  . 

^  Find  the  said  9ir  James  CSarnegle  entitled  to  expenses  ge- 
nerally in  the  actions,  bat  exohaaiTB  of  those  of  thd  disousaion* 
on  the  question  of  title,  those  of  the  first  jury  trial  and  preparaJ^ 
tloiis  thereaneut,  excepting  in  so  feur  as  made  acrailable  to  him 
in'  the  second  trial,  and  those  of  the  discussion  on  the  bill  of  ex « 
ceptkms  tidtea  tit  the  first  trial ;  allow  the  acoonnt,"  &c. 

Act.  Rutheifmrd;  Inglis ;  Thothas  Mackenzie,  W.a,  Agent.--- 
Alt.  Solicitor-General  (Anderson,)  OurriCi  Macfkrlane:  Graham 
and  Anderson,  W.S.,  Agents.-^nry  Cierk.'-'iFdj.M.n.'] 


Gth  June  1845.* 
FiBST  Division. — (JfC.) 
No.  186. — ^Messrs  Connell  and  Wright,  and  Mattoa- 
TORic,  Pursuers  and  Suspenders,  v.  The  Clyde  Uiv£k 
Tuc6TE3B8,  Defenders  and  Respondents. 

Sde— Trust— Statute— Powers— f/i(!W  that  Me  trustees  of  a  na- 
vigable river,  who  were  enipowered  to  aemare  lands,  ^.  for  the 
purpose  of  improving  Me  navigation  of  the  river,  and  enlarging 
the  harbour  t/tereon,'6y  a  heal  act,  ioMch  referred  to  a  plan  of 
theprojected works,  were  not  entitled  to  acquire, under  me  com" 
pubory  powers  thuTetf,  a  part  only  of  the-  lands  of  a  tompany, 
*  greatly  less  in  extent  ihah  that  inclvukd  in  the  parKamentarif  plan 
of  the  projected  works,  • 

Sale— Trust  — Statute— C«*<«««*t<tnc«s  ro  whidh  held,  ^uu  an 
offer  by  the  trustees  of  a  navigabk  rioer  to  purchase  ground  re*- 
ferred  to  in  a  heal  act,  for  the  pwrp^tses  of  the  act,  made  wtlh" 
hi  ^ree  days  of  th€  expiry  of  the  compulsory  potvtrs  of  acquisi^ 
tion  thereby  confsrred,  was  a  taking  6f  the  ground  under  the  act, 
fhm  which  die  trustees  were  mH  ergikled  to  resile,  and  which  en- 
titled the  proprietors  to  apply  to  die  Sher^,  undsr  the  provisions 
of  the  ad,  to  summon  a  Jury  for  valuing  the  ground. 

The  Clyde  River  Trusteea  were  empowered,  by  the 
act  8  and  4  Victoria,  c*  118,  which  i^oeived  the  royal 
assent  on  4th  August  1843,  and  which  was  passed  for 
the  improvement  of  the  navigation  and  the  enlargement 
of  the  harbour  of  Glasgow,  to  tal^c  lands  and  other 
pn^perty  upon,  through  or  adjoining  to  which  the  pro^ 
jected  works  were  intended  to  be  made,  within  the 
boundaries  or  lines  of  works  delineated  on  a  reMive 
map  or  plan,  or  within  tlie  limits  of  the  deviation  there- 
in mentioned,  indemni&^on  being  made  to  thopwnec% 
&c.,  of  the  property,  in  manner  therein  provided.    • 

The  13th  section  provides, 

*^  that  the  said  trustees,  in  o^Oocuting  the  works  and  improrew 
monts  hereby  authorised,  shall  not  deviate  more  than  tiPenty 
ytuds  from  the  Ixmndariea  or  lines  of  works  delineated  or  do* 
scribed  on  the  sakl  map  or  plan,  to  the  east  of  >the  river  Cart^** 

The  15th  section  provkles,  tfcat  the  trustees  shall  not 
be  entitled  to  take  or  acquire  the  grounds  named  in 
the  book  of  refei-ence  or  schedule  annexed  to  the  act, 
without  the  consent  of  the  proprietor,  unless  they 
shall  actually  and  bo/ia  fide  proceed  to  take,  acquhii 
and  occupy  Uie  same,  in  manner  provided  by  the  act, 
within  three  years  of  the  passing  of  the  act. 

The  28d  section  of  the  statute  provides, 

"  that  nothing  herein  contained  shall  hinder,  or  prevent  the  said 
trustees,  under  the  authority  hereby  grouted,  firom  inter  alia 
acquiring  the  grounds  and  other  heritages  belonging  to  ai^  of 
the  landowners  before  named,  for  the  construction  of  the  whar^ 
quays  and  other  works  for  tlie  enlargement  of  the  said  harbour,' 
delineated  on  the  said  map  or  plan,  and  tluit,  after  the  acquis!* 
tion  of  such  ground,  the  boundary  lines  between  the  said  hajr- 
bour,  wharfs,  quays  and  other  works,  and  the  properties  of  the 
said  adjacent  landowners,  shall  (excepting  when  any  puli^e  or 
Servitude  road  or  passage-way  may  still  exist)  ^  be  the  dptted 
lines  marked  witli  the  letter  *  a'  on  the  sdd  tnap  or  Wan, 
>which  dotted  lines  represent  the  exterior  boundariel'  of'tho 
trroundi  or  other  works,  or  shall  be  such  boundary  lines  m  may 
V^dcscrihed  in  the  contracts  of  sale,,  dispositions  or  other  deods^^ 
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hy  vbich  toch  gTomul  shall  be  acquired,  or  oontainod  or  re- 
ferred to  in  the  verdict  of  the  jury  fixing  the  price  of  such 
ground,  if  ascertained  by  jury  yaluation.'' 

The  90th  section  provides  for  the  voluntary  convey- 
ance of  lands  to  the  trustees  for  the  purposes  of  the 
statute,  and  grants  authority  to  the  trustees  to  contract 
for  the  purchase  thereof;  and  the  93d  section  empowers 
all  owners,  whether  bodies  politic,  corporate  or  colle- 
giate, or  trustees,  or  other  persons,  to  accept  what  they 
shall  deem  to  be  sufficient  satis^tion  for  the  price  or 
value  of  the  lands,  and  for  the  damages  sustained  by 
them  in  consequence  of  the  operations  authorized  by 
the  statute. 

The  94th  section  enacts, 

'^  t^at  in  case  the  price  or  value  to  be  paid  for  anj  lands,  tene- 
ments or  other  heritages,  taken  or  used  for  the  purposes  of  this 
act,  cannot  be  settled,  ati^usted,  and  agreed  upmi  by  arbitration 
or  otherwise,  by  and  between  the  said  trustees  or  their  agents, 
and  tlie  proprietors  or  occupiers  thereof^  and  persons  interested 
in  such  lands,  tenements  or  other  heritages,  or  if  any  such  pro- 
prietors or  occupiers  o^  or  persons  interested  in  such  lands, 
tenements  or  otlier  heritages,  shall,  for  the  space  of  one  calen- 
dar month,  after  notice  in  writing  given  to  the  principal  officer 
or  officers  of  any  bodies  politic,  corporate,  coll^riate,  or  to  the 
proprietors  or  persons  interested  as  aforesaid,  or  left  at  the  last 
or  usual  place  or  places  of  his,  her,  or  their  abode ;  or  in  case 
such  proprietor  or  person  be  absent,  or  not  known,  with  liis, 
her,  or  their  factor  or  known  agent ;  or  if  there  be  no  such  flu- 
tor  or  agent,  then  with  the  tenants  and  occupiers,  or  any  of 
them,  of  such  lands  or  other  heritages,  neglect  or  refUse  to 
treat,  or  shall  not  agree  with  the  said  trustees,  or  bv  reason  of 
alMcnce,  shall  be  pivvented  from  treating,  or  through  disabili^ 
cannot  treat  for  themsel tes,  or  make  such  agreement  as  shall 
be  necessary  for  enabling  the  said  trustees  to  proceed  in  widen- 
ing, deepening  and  improving  the  said  river,  enlarging  the  said 
hM'bour,  or  constructing  the  said  wet-docks,  wharfs  and  other 
works,  or  sh:dl  not  produce  and  evince  a  clear  title  to  the  pre- 
mises in  dispute,  or  to  the  interest  which  they  claim  therein, 
to  the  satisfaction  of  said  trustees,  or  if  tlie  said  trustees  shall, 
for  the  space  of  one  calendar  month  after  notice  in  writing 
given  to  their  clerk  or  treasurer  fi>r  the  time  being,  by  any  pro- 
prietor or  occupier  o^  or  persons  interested  in  any  lauds  or 
fieri  tages  taken  or  used  for  the  purpose  of  this  act,  neglect  or 
refUse  to  treat  with  such  proprietor  or  occupier,  or  other  per- 
son, or  cannot  agree  with  him,  then  and  in  every  such  case  the 
said  trustees,  or  the  proprietor  or  occupier,  or  other  person  in- 
terested in,  or  entitled  to  such  lands  or  heritages,  shall  be,  and 
they  are  hereby  respectively  empowered  to  make  application  in 
writins^  to  the  Shenfi"  of  the  county  within  which  such  lands 
or  heritages  may  be  situated,  for  the  purpose  of  having  such 
price  or  value  ascertained  by  the  verdict  of  a  jury ;  and  the 
applicant  in  such  cases  shall  be  deemed  to  be  the  pursuer ;  and 
sucli  Sheriff  is  thereupon  required  to  summon  an  assize**  for 
tlie  valuation  of  the  lands,  &c. 

The  99  th  section  provides,  that  afVer  the  price  shall 
be  fixed  by  verdict,  and  afler  the  price  so  fixed  shall 
be  paid  or  consigned, 

**  it  shall  be  lawfhl  for  the  said  trustees,  and  their  agents,  work- 
men and  servants,  immediately  to  enter,  or,  if  they  have  en- 
tered, to  continue  on  such  lands  or  heritages." 

Mr  Edward  Connell  and  Mr  John  Wright,  the  sus- 
penders and  pursuers  in  the  present  conjoined  actions, 
are  proprietors  of  a  part  of  the  lands  of  Parkhouse, 
on  which  the  Parkholm  Printworks,  and  their  per- 
tinents, are  situated.  The  pursuers'  lands  extend  along 
and  front  the  Clyde,  on  the  south  side  of  the  river,  a 
short  way  below  the  existing  harbour  and  quays  at 
Glasgow. 

The  secretary  of  the  Clyde  Trustees  wrote  and  ad- 
dressed to  Messrs  Connell  and  Wriglit  a  notice  or  let- 
ter of  intimation,  dated  Glasgow,  26th  May  1843,  in 
which,  referring  to  the  statute,  he  thereby,  "  as  autho- 


med  by  the  trustees,  ai>p(^tod  by  or  acting  nsdetk 
said  act,  and  in  terms  tiiereof,"  offered  £4700  If  tk 
area  of  ground  containing  4281  square  yards,  \xmM 
as  mentioned  in  the  notice,  and  dehneated  on  a  plan 
relative  to  and  which  accompanied  the  notice,  y  the 
value  of,  and  as  full  compensation  for  takiog  k 
ground.     The  letter  added, — 

"  And  farther,  declaring  that  this  offisr  is  made  on  tiie  expn 
condition,  that  on  payment  or  consignation  being  mideofiki 
said  sums,  as  directed  bj  the  said  act,  yoa  shsll  be  boon!  a 
deliver  to  the  said  trustees  a  clear,  valid  and  imexoqttuBilik 
title  to  the  said  subjects,  and  to  provide  for,  rcmoTe  tod  &- 
charge,  all  burdens  and  incumbrances  of  eveiy  Idnd  sfittiaf 
the  same :  And  I  hereby  certiorate  and  give  noCioe,  tk  i 
you  neglect  or  reftise  to  treat,  or  sliall  not  agree  vithtfaeibl 
trustees,  or  by  reason  of  absence  shall  be  prevented  fran  ttes- 
ing,  or  throngh  disability  cannot  treat,  as  prescribed  hji^mi 
act,  or  sliaU  not  prodoce  and  evince  a  dear  tiUe to themsift' 
or  to  the  interests  claimed  hy  you  therein,  to  the  nwtaoati 
the  said  trustees,  or  any  right  of  property  and  interest  bri«r 
ing  to  you  in  the  said  subjects,  within  one  calendar  month  &i 
the  date  of  these  presents  being  served  on  yoa,  the  Mid  ns 
tees  shall,  under  the  foresaid  act  of  parUament,  make  ipf&i 
tion  to  the  Sheriff  of  Lanarkshire,  usr  the  pvrpoie  d]aai 
the  value  and  amount  of  compensation  due  or  ptjaUc  tof* 
in  respect  of  the  said  subjects  ascertained,  asw^nd  ind  Ifil. 
by  the  verdict  of  a  jury,  in  manner  provided  by  the  aid  r 
I  beg  you  to  acknowledge  receipt  of  this  oflfer  and  ttfu.' 
(Signed)    **  A.  Tubnkb,  Secretary  to  the  Qyde  Trailiei' 

The  south  line  of  the  ground  ^xas  proposed  to  h 
taken  for  the  purposes  of  the  statute,  as  delinested  @e 
the  plan  relative  to  the  notice,  difRsred  from  the  h 
laid  down  on  the  parliamentary  plan, — the  Iatt»  ^ 
ing  at  one  end  55,  and  at  the  other  46  yafib,  fe^ 
south  than  the  southern  line  bounding  the  ground  p 
posed  to  be  taken  by  the  trustees.  The  ground  p 
posed  to  be  taken  was  only  a  part  of  that  which  tk 
trustees  were  authorized  to  acquire  firom  Me^reCooKS 
and  Wright,  and  which  was  laid  down  on  the  paii» 
mentary  plan. 

On  receiving  the  above  letter  or  notice,  Measrs  C» 
nell  and  Wright  applied,  by  note  of  suspeneiooiii 
interdict,  praying  that  the  proceedings  unto  it  i^ 
be  suspended,  and  the  trustees  interacted  from  itt^ 
fering  with  the  property,  and  from  taking  any  S^ 
for  having  the  vadue  thereof  Qxed  by  jury  trial,  vsk 
the  notice  of  26th May  1848.  This  noteof  sospo^ 
with  answers,  was  taken  to  report  by  Lord  Wood.W- 
fore  the  First  Division,  the  interdict  beii^  granted  orf»- 
terim;  and,  upon  12th  July  1843,  the  First  Di^b» 
nimously  passed  the  note,  and  continued  the  int«^- 

On  1st  August  1848,  being  three  days  befati* 
expiry  of  the  three  years  within  which  they  were  et- 
powered  to  acquire  lands  under  the  compubitar  of  ^ 
statute,  the  secretary  to  the  Clyde  Trustees  addre** 
to  Messrs  Connell  and  Wright  a  letter,  coalaiiiM?^ 
offer  for  the  whole  of  the  ground  and  boiWii^  betes* 
ing  to  them,  situated  between  the  river  and  the  b«^ 
ary  line  of  the  proposed  alterations,  as  ddintttd  * 
the  parliamentaiy  plan,  the  first  part  of  wbidi  ^ 
precisely  similar  in  its  form  to  the  letter  of  26A  ^ 
and  in  which,  referring  to  the  statute,  he  tbcrebji"* 
authorized  by  the  trustees,  appointed  by  or  tedaf  ^ 
der  the  said  act,  and  in  terms  thereof,"  oflfersd  fliJJJ 
for  the  area  of  ground,  containing  16,689  sqtiW^J^ 
and  7  square  feet,  bounded  as  therein  descrfW^ 
conform  to  an  accompanying  plan,  Tlie  W*'  ^ 
eluded,—  Digitized  by  V3l^^V  IC 
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"  Ana  ttmot '  declaring,  t)iAt  iWi  tiBat  i»  'madd  on  ihe^  eiflpnm 
oottdilioii,  tiial on  ^ymdnt  opecntq^uUionbQiiM^  mftde,of.fib^ 
mtanma,  99  iUreoWd  lij  the'  qaid  act,  you  shali  be  bound  to 
dfiliycrto.tbesaid  tni8tee#  a  clear,  valid  and  unexceptionable 
title  to  the  said  subjects,  and  to  provide  for,,  or  removd  and 
diseharge,  ail  burdens  and  inoiMtobtancM  oCeVefv  kiml  aflfectmsf 
tlM'S^oM  ;«4ttid  b^gging:yea  toURknomkdg^  cecoipii,  X  am,":  dc.. 

The  letter  contained  no  iiititriation  similab  to  that  in 
the  MtioQ  of  2.6th  M^  thafr  iJf  .^ho,  oflfei:  w^  declined, 
the  trustees  would  take  steps  to  have  the  vakie  of  th^ 
whole  ground  a^ecfr twined  by  the  verdict  of  a  jfny,  in 
terras  of  the  uct.  ,\  '    '    '    ' ' 

Messrs  Couuell  andTVrightf^liefj,  by.  a  letter  da^c4 
3d  August  1843,  re&ising  the  pricei  o^ed,  Uutaddr 

ing,-.-  <//'..".';■' 

'*  AVo  tjiercfore  decline  your  oflTcr,  but  it  the  satne  time  vtg  now 
sp.^jatty  intimate  to  you  our  wiUin^css  t6  liavc  tbb'  \fholo 
cliims  pf  the  said  IJJwar^  QbnnQll^and  Jotm  WHrjlit,  ascertain - 
eil  and  doculad  upon  by  a  jury  j  fnid.to  consent  to  an  f^^pllca- 
tioa  in  the  usual  form  to  thq  Stieriff  tp  summon  a  jury  to  meet 
oa  tlte  lleh»  t2t^,  9r  13t^  of  Septciuber  first,  0r  any  other 
s'iital)le  day  betweep  the  l^tb,and  ^Sth  of  that  month,  bein^ 
at  tho  Ois^ancQ  of  the.  tliirty-rtine  d'ays,  allowed  by  the  act  tfi" 
parllainosnt  for  p^irtie^  to  prepiirQ  for  the  trial ;  and  we  farther 
giro  you  notice,^  tbat  af^er  this  IntimatioU,  we  will  hold  out- 
sekes  e;itifli.'d,  if  njo^dful,  t;o  become  pursuers  of  the  actiort  In 
question  iKiforesaid  jur^,  ^d  to  apply  to  the  Sheriff  to  euj- 
paimel  a  jury."       ,  '  /   ^         '       ' 

.  Qn,the  folio wing^d^^y  Messrs  Qoijnell  apd.'Wright pre- 
sented a  petitibri  tp  the  Sheriff,  founded  on  the  Statute 
and  the  offe^  last  mentioned^  and  jprtiyiti^  him  td'stfrri- 
moii  a  jury  for  vajuirig  tlie'  sul)jects,,  lifter  nis  dP  tho 
act.  .  Oh  this  petition  li|eing  presehtJed,  service  was 
orderedj  and  th^  parties  were  ordaSn^d  to  appear,  in 
order  that  the  day  of  trial  might  b^  fixed. ''  The  par- 
ties were  heard  tefore  the  Sheritf  bn'9th  Augast  1844, 
wliea  \1iQ  trustees  jnaiiitained,  intei'  olid,  that  the  offer 
of  Ist  August  Was  not  x\xi  iabSolute  and  cdnclusirc  ih- 
tiinatSon  bf  intention  to  taW  the  wliole  ground  under 
i\iQ, compu($itor  of  the  statutp.  The  Sheriff  prc^nouhccd 
an  interlocutor,  sistiiig  propediiro' "xmder  th?  applics^Uon 
of  Messrs  Connell  and  -Wright,  ttntil  the?' question  in 
the  proieks  of  sukpensibn  And  itlijer*Gt?it"th6li'' in- 
stance shiuTd  fed' di^entiiiiefd,'  and'  rfeerving  t6^6ih 
parties  aU' picas* aMoyectionsJ,^ '"";    '  \  "    "  !     ' 

Messrs 'GonneUihd'^yrig}it;'^tjd  Mf  5^  Howie, 
merchant,  bl.^^bj9^,'i1ieir^  hfcinditttrif,  Hidreaf^V'i^lsed 
the  pr^^iit'iWitfoh '  W '  declKriitor;^  >^ifch'  (^0ttcli^dC9  'to 
have  ii  foiipd a^  ^ilhred, '  .  ;  ,' ;  ,"'^  '  .^  ' 
'th.'^l,  ':icc6r(hhfl:'U  the'tf-ue  irtteVit'flhii  mftjMln^tjf  tho  said  act 
sfparilauietit'  tfhy^Md  ihkfee?^w'bdtthd' to-takaitho  WIrtle 
Woe»draiidWh)«cfcKib«llmghi^f9'£o.thlo-^ui»iei»fdth^  tho  said 
pafUa«WPtwy?iiiie^;^Mfli?rijb0d;iO;tho  said  oiftr  l^  thp  «ud 
»ros^  of  the  1st  Ai^gust  18 £3,  expressly  and  absolutely,  and 
lot  contin^rently  or  conditwnany ;  an^t  that  thd  said  offer  of  Ist 
Auorust  k^  not  only  «t<per^des  and  withdraws  th&  formc*r  oiBbr 
»r  Jdtth  MsTf iayft^itatiia)  iatlin  ^nberof  tftefuld hct^oqi£itabmt 
la  t^  ^4ru$(0^,|ifqi|iri9g.  and  U^mg  ji^p^sipa  of  theraaid 
jFivolo  srr^nud  and  ,?ubj^ts  belouging  to  tUo  pursuers  witlan 
the  said  pairTiatnentary  lirie.**         ^     ^    ^ 

This,  i^'  followed  ^by  a  con'ctusion,  that  the  trmt  he- 
fow  Ct^Q.  Sh^pffund^r  their  {implication  sliaJl  be  or- 
iained  to  proceed,  and  thai  his.  deliverance -or  inter- 
locutor' of  the.  l)th  August  laSt  shall  be  educed  and 
set  asidp.  «'|n  c^c  it^,|5hall  be  -f9und  heccfcary  in  tbe 
I'ourse  of  iT^e  proceedings  to  follow  hereon!"'  Tiicre  is 
ilsQ  a  general  conclusion  for  dai^iages  for  thd  bss  said 
to  have  been  J  sustained  by  the  delay  or  refnsitl  6f  the 
tru9tees'*to  fiurclias'c'  the  property  under  the  actl  '  ' ' 
SCOTTISH  JURIST.  '  '    ' 


'  Defevioe^haivin^ibeett  lodged^  the  proeess  wajs  ther^- 
ftfter  conjoihed  ^vlth '  the^  suspension  and  interdk t  ■  pte- 
viously  in  dependence  between'  the  parties.  A  rec6rii 
baring  been  thereafter  made  up  and  dosed  io  tlie.  con- 
joined actieni^  easeij  were ordereii ;.  when,     .1   1 

iXessr^  Con^nell  ancl ' Aydght  i)ka(Pd—'  ' " ' "  " '  =  •  * 
The  statutory  improvemeJU^'  to  effect  x^hich  the  legislature  cdn^ 
ferrcd  the  cbmpulsory  powers. in  tlie  siatut»y aro  delineated  on 
the  plan  which  ia  made, part  of,  tlie»tA|ut<^  byre  Corence,  and 
^ho  in^rjtiou,9f*^nwt^jK)',Ter^f  deviation  sliow^  poocluaively 
^  absolute  restriction  of  tho  trustees  to  theoj)Ofation8  speMally 
referrcil  to.'  The  triistees  are,  thercfohi,  not  entitled  to  take 
grounds  for  ni^kin«r  a  harbour  dilleiibnt  to,  or  $mayer  than  that 
contemphited  by  the  statute,  and  all  the  adjoining  p^prietorff 
have  a  right  to  object,  because,  wJul^.^eyare  corapellecf  toeur- 
ren^er  portions  of  then:  property  to  accomplish  the  statutory 
objects,  part  of  the  e(iidvalent  boneflfc  to  the  property  toft  iu 
'their  liands  is  thd' execution  df  the  statutory  operations  on  the 
intended  scale,'  and  of  the  purposed  nmgnitudo.  The  statute 
jnust  be  held  to  fconstltute  a  ^at  pubfic  contract,  undor  whi^ 
it  was  agreed  with  those  proprietors,  as  pan  cf  l^o  indenini^ 
flcatlph  to  be  received  My  th^m  for  the  compulsory  loss  of  a 
portion  of  their  property,  that  th4  itatiitory  oporatious  alioiiHl 
bo  fully  completed,  so  as  to  securo  the  expected  benefle  to  tht 
rpmalitdor;  aod  the  statute  id  throughout  porradod  by  pn»i- 
visions  -  and  expressions  biiaring'  tlie  isamb  uiojming.  Not-  cam 
-any  argiiment  b^  derived  from  thte  23d  seotkm  (f^  thojBct,'aa  ^ 
retells,  not  to  tlif^bouhdatierf^o^  the  landt  to  iiptakoa,  hut  .to  the 
•description  of  the  houfldarlea  t^  bo  fcont«iii^dn  .the  titlosf  of  j|h& 
trustees,  or  the  miirks  ^by  Wldcli  tiro  |)reci8e  poaition  .of-UiO 
bodhda^  lide  shall  b^^dtgdUed.  At  ull  events,  iC  this  ia  i¥>t  Clio 
nieamn^,tho'2dkl  sectkm  can  only  refer  to  lauds  .voluntarily  41Q- 
quired.  '  Thd  avoWed  thteutiou  bf  lh»  traataos,  in'mtifciog  their 
Sr?t  oflfer  of  26th  Ma^  184rWaf  ^  construe^  au  ttitifqly  difi^- 
ent,  and  Uvuic^  utOi^  -Ihuilbd  havbour  than  wfaat.tho  jit^ut^s 
contemplatod.  At*  all  Events,  it  wa3  deai^  that,  by  .moftus  ^  tlH3 
fragment  of  thfr  grouad  propOded  to  bq  taken,  tbii. harbour  in- 
tended by  th^  statutb'cbcdd  not  be  fiSrmad.  The  second  ixSl^r  of 
thd  trustecsy  oh  ist  August  1643^  wluch  fffa  «  rogiUar  aud  £;^- 
tnal  notice  under  the  fittatutc^  superteded  the  pcerioua  uotifse. 
On  this  <ifSst  boing  Mfiisod^  the  Uustdes  wiM'o.:otitUle{l  to  api^ 
to  the  Sheriff  fbr  aividna<i(Mi  h^istsy  trial  <  But  e(|u^y  so  wt^ 
fh«  pursu^r^themselT^  wheniunt  M»  to  Agnec^willi  th^ttrus- 
'teos,  fb^th«l  right' of  both  fAitiaawa^  in  this  resist  ideutiff4}  be- 
cause! th^  statut^ou  Idle  'OOT^d.authoi&WB  eithi^X^tbopariivs, 
ft^roohiing  to^troaty:^  awi  faiijbig^  toa^^^ia^jtoiheiKiQO^to 
apply  to^^ths  Sheriff  to  tummouB  juj^,.ta  wasjtlio  eaa^h^n^  while 
on  the  oth«T^^«uch>a]9>kieationl8  eompe^Mi^  wliero  ouejiCi^Q  par- 
ttea^  elthet^fromdilabii&t^oif  un^illingoe^  faiift  tofsoma  tp%  t^i^^^ 
at  all.  •^Diw  st^Mod^^ffisD  wasfhaelf  :aii  actjodtalPAgpo^iio^siipfi. 
TtW  trustedff  Iiad4k  jiatutoey  frigid}  to  ISiAo  .the.gro^n^i^HHI^n 
iMife  iutimaiion  ef  jthspr  piirpoiQ;  wtthlu  t^O/fitatutc^jf'p^iv^  ; 
lind  this  i^tdidnotiin/therleatt  dbpondonibo  AAivsjtui^n^tPt' 
the  prie&i  iWJitiOyltliQibfiHie^tihe  pnunmeradocttu^.tPj^Qi^pt  tlio 
price  tendored:Caithem,j]n:thexis#^of  Aug^tt  they  uc^or  did 
nor  could  thereby  extinguish  tue-  appnoipri^ipn.of  th^^g^ouud 
,maile.t)yj,thfi  ,^n^t^.  ^^Jjp^  this  state  9?  tjiings^  tl]9  p^irsucra 
w(?rc  cntitjledl  according  .to  tfie  ihten^ion  and  enactment  df  the 
statoi«,  to  h£voth6'kppH)p^ti<l6n  of  tH6  jjttbtfn^  fciUoWijd^p 
without  delay  by  the  statutory  valualionii.'.i^'iai)aiUil^jin^i- 

;t^u  th^  ti^ipfllf  fofri^  Al;^p^  )Kas,«94r«^ij^c^^^^^ 

jjyi  UQ  ^s^tiaVpaftica4w,irom  tha  pffcr  o^  acth^f^i  V^hich  is 
admitted  to  be  a.^tatutoVy  o^V-    TIic  9^9 tti  section  makes 'it 
g^uite  obvious  that  actual  entry  upon  ground  Is  not  necessary^to 
constate  A  tiEddn^df'it^^er  tli&laetu.  B^/lra.;ifUi  ndtfce  of 
.  thikty  :diiys.  ia  j^wqui^itO'  bed^rq  ya^ti^a  09^ ,  he  )pjL  jail,  -that 
^  .would  ioH^w^df  tho  pbjoctV>^.F^r^  weU-wund^,  would  bo,  that 
' .  the  Court  would  oraain  such,  potice  to  be  ffiv<^t;i,  a^  one'  of ' tbo 
condi(,ions  of  the  valuation' procoeding.    Jlnaliy,  a^  tliere  -can- 
not be  a  doubt  thai  tiie  noli«^  of  ist  August  was  ga^^oQ  to  0rc- 
vout^  the  liipsing  oC  the  tnmpul^ryriK^w^rsy  S9  a^  to  fiuU^Q  .^W"^ 
to  t»avq  t^v^m  ^lU^d  at  anr.tijas,  so  thcpurs^iei-s,  on  tfie  one 
haml,  must  be  equally  entitled'^  to  insist  upon  t^atvahialloa 
.whjch  the  trustees  on  tljjj  other  could  have  enforced.  •    ^ 

'J^h^  CA^Ai^  ij^t^fp pkddfil---'  ^    .   " ',     ,       '"   , 

1.  Tho  defenders,  aro  necessarily,'  and  hy  th^  tKnu'?'  dt  'tTtc  'fcta- 

'  'tuK'/vcslt  i'with  larprd^/liscrcthmary'lViircrs  '?rt''<*hhr^J'^u^'c»t'ia> 
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Bfenccv  Ubiay  mra  empowcNd  and  amtiioiised  to  take 
the  whole  sul^fiCts  widbin  the  parliamentary  lines ;  but  thia  la  » 
verjr  dififacent  thing  from  dediuring  that  thej  shali  be  bonnd  to 
purchase  and  acquire  the  whole  of  the  lands,  whether  they 
riudl  idtimatdy  consider  them  to  be  necessary  for  their  improye- 
ments  or  not.  They  propose  to  ao^^uirs  the  ground  to  wt^uk 
their  offer  of  26th  Bfay  1843  rdates  for  the  purposes  of  the  aot 
And  the  ground  so  proposed  to  be  acquired  is  within  the  par- 
liamentary boundaries.  It  is  said  they  can  only  deviate  twenty 
!3rsrda  on  either  side  of  these  boundaries.  But  this  adnata  of  the 
answer,  that  it  was  intended  to  operate  as  an  extension  of  the 
powers  coi^ned  upon  the  trustees  by  the  11th  section,  so  as  to 
entitle  them  to  go  beyond  or  outside  the  limits  of  ^e  pariiA- 
mentary  pian  to  the  extent  specified,  and  not  as  a  lindtauon  of 
their  powers  to  take  such  ground,  more  or  less  as  tbej  might 
Tequire,  within  the  improved  lines.  Aooordingiy,  the  dsvia&m 
liDe  is  uniformly  drawn  outside  the  lines;  and  in  sereral  see* 
.ttons  of  the  act  the  lands  to  be  taken  under  the  power  of  de- 
'nation  are  referred  to  as  being  outside  or  without  tne  improved 
lines.  The  23d  section  declares  that  the  exterior  boundaries  of 
kflods  acquired  for  harbour  purposes  shall  be  either  the  dotted 
lines  marked  '  a*  on  the  plan^  or  such  other  bonndar|r  Hues  as 
BU^  be  fixed  by  the  dispositions  or  the  rerdict  of  a  jury.  Of 
eonrae  the  trustees  cannot  go  beyond  or  outside  the  exterior 
boundaries  marked  * af  but  this  provision <tf  the  act  necessarily 
implies  that  they  are  not  bound  to  take  the  wh(de  ground  with* 
in  these  boundanes,  but  may  acquire  such  portion  ci  the  ground 
^ithin  these  limits  as  may  be  fbced  by  the  dispositions  or  the 
sipcffdtct  of  a  jmry.  These  empowering  clauses,  in  short,  were 
merely  permissive,  and  not  imperative,  and  it  never  could  be 
tSMitempIated,  that  if  tiiey  found  it  impracticable,  from  want  of 
jMcnniaTy  resources,  or  any  other  cause,  to  execute  the  whole 
woriES  anthorized  by  the  act,  they  were  to  have  no  power  to 
exeeate  any  part  of  them.  The  compulsory  powers  of  purchase 
expired  in  tluree  years,  but  the  right  to  purchase  by  voluntaiT 
flontraot  is  expresriy  conferred  upon  the  trustees  by  the  90th 
^fietioQ  of  the  act,  and  it  is  reserved  in  fdll  force  by  the  15tfa. 
On  the  other  hand,  the  power  to  acquire  ground  by  vohmtaty 
pmchMm  after  the  three  years,  lendeired  ^  neoessaiy  that  the 
^matefs  should  obtain  authority  to  exeente  the  woncs  to  the 
full  cstent  of  the  statutory  plan,  so  as  to  enable  them  to  carry 
on  their  improvements  on  the  river  and  harbour  from  time  to 
4laie,  according  to  the  pecuniary  resouroes  of  the  trust,  and  the 
^ttent  of  acoommodation  required  for  the  shipping,  subject  only 
to  the  restriction  that  these  progressive  improvements  should 
toot  extend  beyond  the  parliamentary  boundaries.  There  is  no 
obstacle  to  their  completing  the  woiks  at  any  time,  except  the 
floelbsal  of  the  proprietors  to  sell  their  property.  Neither  is 
tfacce  any  ground  for  pleading  hardship  in  consequence  of  the 
tmsteos  taking  a  portion  only  of  the  ground  belonging  to  them, 
an  place  of  the  whole  witMn  the  pariiamentary  boundaries. 
ITheir  interests  are  aU  sufficiently  protected  by  ihe  statute,  which 
not  only  provides  that  they  shall  obtain  full  value  for  theirpro- 
party,  but  that  they  shall  receive  indemnification  for  any  loss 
or  damage  whidi  they  may  sustain  from  the  ground,  or  any  part 
v£i%  being  taken  from  them.  If  the  statute  had  declared  that 
the  trustees  should  not  only  be  authoriaed,  but  should  be  bonnd 
tfriake  the  whole  subjects  within  the  parliamentary  linea  within 
Ik^ven  period  from  the  date  of  the  act,  there  might  have  been 
Bome  ground  on  which  to  rest  the  condnsions  in  the  declara* 
pot.  But  aU  that  the  act  does  is  to  give  authority  to  take  the 
ground  within  three  years  from  the  date  of  the  act,  and  if  the  com* 
pulsory  power  is  not  exercised  within  that  period  it  is  declared 
to  be  at  an  end.  This  is  the  only  oonaequenoe  attadied  to  the 
failure  to  exerdae  the  power ;  and  it  is  nowhere  declared  that, 
in  the  event  of  sndi  'fotlure,  the  proprietOTB  shall  be  entitled  to 
compel  the  trustees  to  take  the  ground,  either  before  or  alter 
the  expiry  of  the  three  years.  There  is  no  ground  for  main- 
taining that  the  offer  made  1^  the  trustees  on  the  1st  of  August 
IMS  was  a  departure  from  the  statutory  notice  previouriy  given 
on  the  26th  of  May,  so  as  to  supersede  the  petition  to  the  She- 
rifi;  and  the  whole  proceedings  which  foUowed  thereon.  The 
statutory  notice  of  the  26th  of  May  was  never  passed  from  or 
ajbandoned,  dlrectbr  or  indirectly,  by  the  letter  of  the  1st  of 
August.  If  the  offer  therein  contained  bad  been  aecepted,  it 
would  haw  been  binding  on  the  trustees ;  but  as  it  was  uneon- 
ditionally  r^ected,  b^  the  anawer  returned  on  ^  8d  Auguat, 
this  pdvaAe  negotiation  neoesaarilv  foU  to  ^  ground,  leaving 
the jn4iGfal  prooaedinga  between  the  partiea  in  the  aame  sta^ 
aatl^y  were  before.    Farther,  the  letter  of  lit  Augoat  it  sol  « 


•latotory  notiee,  as  naquired  by  the  Mtfi  asctiaB,  naei  it  M. 
tains  no  inthnation  aimilar  to  thait  in  the  notioe  of  thi  M  tf 
May,  that  if  the  offer  waa  decline^  the  traatees  weaU  Ub 
ateps  to  have  the  value  of  the  whole  ground  asoertsinedlif  da 
verdict  of  ajury  in  termaoCtheaet  ItwaimerelytDiuba 
extrajudicial  olfer  of  what  appeared  a  reasonable  sob  fa  ii 
wlK>le  ground.  If  the  Clyde  Tmatees  were  not  bound  t»iflbv 
up  their  rejected  offbr  by  an  application  to  the  Shenil  fort  joy 
trial,  still  less  could  the  pursuers  make  such  i^ptication.  Igi^ 
fir$tj  the  94th  section  requires  ihrnt,  before  this  shall  be  done,  i 
month's  previous  nodoe  shall  be  given  in  writing  to  tks  ti» 
tees.  tSecxmd,  no  such  applkatioB  ia  oon^etent  ljuxffn> 
prietor  of  ground  under  the  94th  section,  unless  die  tmsteo 
ah^  have  previously  taken  or  used  the  ground  bekngiBi  lo 
them  for  the  purposes  of  the  aol^  which  luis  not  been  done  ii 
the  present  case.  It  is  contrary  to  the  plain  readng  d  lb 
94th  section,  to  hold  that  the  power  to  apply  fat  ntaHisi 
ci  the  lands  withm  the  parliamentary  bounds  is  redprmi;  It 
the  94th  section  only  authorizes  aoompulaonr  valnatioD  nposn 
application  to  the  ^riff  at  the  Instance  of  thepn^naeUn^  vpn 
due  previous  notice  when  the  trustees  have  taken  ind  mi  Ai 
groundfor  the  purpoaea  of  the  act,  bat  not  otherwise.  Beada, 
when  the  ofifer  of  1st  August  was  made,  the  pursnen  hid  db- 
tained  a  standing  interdict,  which  was  expressed  in  sadiM 
terms  as  prevented  the  trustees  from  taking  steps  toeotei 
compulsory  raluation  or  sale  of  the  property,  or&ominterioiii 
with  it  in  any  way  till  the  question  raised  m  the  poooe«  of » 
pension  was  finally  determined. 

The  Lord  Ordinary  repcwrted  the  case  opon  the  fol- 
lowing interlocutor,  and  accompanying  note : 

«21«t  Ikeember  1844.— The  Lord  Ordinary  having  eaasM 
the  revised  cases  for  the  partiea,  with  tfae  doaed  rBOiiiii 
whole  process ;  makes  aviaandum  to  the  Urat  BiriiiflB  «f  tk 
Court ;  appoints  the  printed  caaea  to  be  boxed^io  otdvts  ht» 
ported,  and  grants  warrant  toenrcdin  the  Inner-HoQseiQBi,a 
production  to  the  keeper  thereof  of  a  eertifloateof  the  baiM 
one  or  bedi  of  the  printed  caaea. 

**  iVbla.^This  caae,  whkih  ia  one  of  oonaideraUe  ioapsitaHt 
having,  to  a  oertain  extent^  been  pwvymsly  before  the  C«m 
and  it  being  the  intention  cf  the  parUw,  ia  whatever w^  itfm 
be  decided,  to  take  the  interlocutor  to  reTiew---<for  wfaa^  per 
pose  the  revised  caaea  have  been  atosady  pris^>- tfai  Ud 
Ordinary  has  reported  the  oanse  without  vnaMundng  nr  » 
terlocutor ;  but  he  has  explained  in  the  following  note  tfaefien 
which  he  entertains  of  the  questions  at  isaiMe. 

"In  the  suspension,  the  Lord  Ordinary  49oncvs inthe  ^ 
taken  by  tlie  Court,  of  the  point  which  it  preseaU  ir  deooi 
when  it  was  before  their  Loadships  on  ttw  note'Of  sa^esaa 
andaoawers. 

"  Refoiring  to  the  first  conclusion  of  the  process  of  dedante 
and  reduction,  it  will  be  seen,  that  the  leading  and  swa^ 
questkm  which  the  action  faivolvea  relates  to  the  tmsdnsBtB 
andefieotoftheofibrof  the  lat  of  Augnat  made  by  the  d^ 
dsrs  to  the  pursuers,  and  the  nfj^bu  thereby  conteed  on  ^ 
parties  respectively. 

"  The  defenders  ia  their  case  acgwe  at  seme  loigth  tfailftff 
ra|(ht  to  be  aaaoihied  firam  tira  whole  ooodnaians  if  1led» 
dmtoB,  beoaaaetbe  puraoars  enaat  ooapsl  theUyHBBi(j> 
fonders)  to  acquire  the  whole  of  their  groyod  within  the  pi^ 
mentaryliae.  It  ia  not  apparent  how  thia  bears  en  the  eiaai' 
sioQ  of  the  declarator.  It  aeems  to  praoeed  oa  a  niiiS|fae>* 
sfenofthepositiontbere  taken  by  the  punaera.  ^[^>Mi^"2 
do  not  say  tiiat  the  statute  gives  thena  a  power^^mdspeadMt* 
any  move  on  the  part  of  the  defenders— to  foxee  upoathai  * 
porohase  of  the  pursuers' pniMrty.  They  only  aa)i;,>fi«^li"i 
suspension,  that  the  defenders  cannot  take  a  part  of  ikM  ^ 
tion  of  their  property  to  which  the  act  appliea,  or  at  kai*i<y 
not  tidce  a  viit  manifestly  inanfikient  to  execute  thsiifW^ 
ments  specified  in  the  act;  and»  usfmd^  Iml  tiia  <' 
1^  makiBg*tfke  uAsr  of  1st  Aftguat,  the  ckftndi 

ttemaelTes  to  take  the  whole  absolutely,  auid  not  < .  ^ 

or  conditionally,  and  that,  hi  the  aenae  of  Ibe  «at,  tlwwtKw 
the  said  oflfer,  been  a  taUng  of  the  pureuera*  profNrfy  fvM 
to  wamnt  the  proceedings  authorized  by  Uie  ♦**J55C 
There  is  no  abatraet  point  raised,  that,  witiKNit  I 
the  defenders,  th^  cookl  be  compelled  to  t«ke4 
erajMOrt 

"  Then,  upon  the  ooeimtiQn  and  ^SBdoX  €f  te  t 
Aagaati  which  the  delboderadiofe  to  mafee^i  ~ 
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proceediog  adhit  (whidi  the  statate  eatldes  them  to  d(s  fll* 

tbougk  h  gires  no  power  to  the  oppoiite  party  to  compel  them 

w  to  do,)  the  Lord  OnUnary,  as  at  present  adriaed,  is  c^  opinion 

tiist,  lookiiig  to  the  prior  correspondence  of  the  parties,  in  which 

the  defenders  had  heen  certiorated  that  no  omit  could  be  re* 

eeired  eioept  one  under  the  statute ;— to  the  tune  at  idiich  the 

sfier  was  made^  being  three  days  before  the  date  when  the  period 

would  have  elapsed  beyond  which  no  offer  could  be  made  at  all ; 

—to  the  terms  of  the  offer  itself  in  whidi  not  a  hint  is  given 

that  it  was  to  be  received*  merely  as  a  proposal  for  a  prvrate  dt 

▼ohuitiry  purchase  to  be  ftoeepted  or  rejected  as  sw^  it  must 

he  held  to  be  a  statotory  oibr  whidl  laid  &  proper  foondatioa 

for  the  proceedings  made  oompet^it  by  the  statute  to  follow 

thereon,  and  not  an  extrajudicial  offer  to  be  the  basis  of  a 

priftte  vdontary  agreement  only,  and  which  .foil  to  the  ground 

upon  its  terms  not  being  out  and  Out  acceded  to  by  thepmraners. 

*^Itis  not  thought  that  in  the  diflbrenoe  between  the  terms  of 

the  oSet  of  let  August,  and  the  preceding  oifer  of  26th  Msy 

m^f  there  is  any  thing  to  create  a  substantial  distinction  b&- 

twMn  them.    There  is  nothing  in  the  statute  which  implies 

(certainly  tiiere  is  no  direct  provision)  that  an  oflbr,  to  be  a 

ftatntory  oifer,  carrying  wiUi  it  tSie  statutonr  oonsequenoes, 

nmst  intimate  expressly,  that  if  there  shall  for  one  calendar 

month  be  a  failure  to  treat  or  to  agree,  ^e  pursuers  will  follow 

it  op  hy  an  a^lication  to  the  Sheriff    According  to  the  sound 

meaning  of  the  94th  section  of  the  act,  such  intimation  or  notice 

may  or  may  not  be  necessary  hekm  in  any  case  proceedings 

can  be  uistituted  before  the  Sheriii;  and  it  may  be  in  the  dis* 

cretion  oi  the  pursuers  to  make  their  offer  in  a  form  which  shall 

comlnne  with  it  a  notice,  and  thereby — ^if  a  notice  is  in  all  cases 

requisite  before  ai^lying  to  the  Sheriff— save  ^e  necessi^  of 

g'fing  it  separate^ ;  but  the  Lord  Ordinary  sees  no  provisioa 
the  statute  from  which  it  can  be  inferred,  that  without  suck 
Botioe  there  cannot  be  an  oflfer  which  will  be  perfectly  binding 
upon  all  parties  to  all  the  statutory  effects. 

**  As  little  dees  there  seem  to  be  any  thmg  in  the  defenders  not 
having,  prior  to  Ae  Joflhr,  or  in  the  offer  itsell^  abandoned  the 
pDoeedings  under  the  fimner  one,  wUch  can  be  considered  as 
mpresaing  upon  St  the  diaracter  of  a  private  offer,  whatever 
ground  the  existeooe  of  these  proceedings  might  afferd  for  rais- 
ing a  question  with  regard  to  the  offer  being  so  for  conditional, 
that  it  was  only  to  take  effect  if  the  defenders  were  unsuooess^ 
(bl  in  maintslning  the  validity  of  the  prior  offer,  and  other  quea^ 
feiens,  which  it  appears  the  defenders  raised  before  the  Sheriff! 

**  Still,  if  it  could  be  senndly  argued,  that  in  the  sense  of  the 
Mth  section  of  the  «et,  there  was,  notwithstanding  the  offer,  no 
baking  or  using  of  any  of  the  lands  or  heritages  of  the  pursuers 
by  the  defenders,  s<yas  toentHleeither  party  to  avaUtiiemselves 
if  the  eompoUdtmry  ittachinery  of  the  statute,  upon  foiling  to  settle 
unicably,  there  might  be  room  for  the  defenders*  plea,  that  the 
ifS^  not  having  been  accepted,  tiie  whole  matter  came  to  an 
nd.  But  the  Lord  Ordinary  cannot  adopt  that  view  of  the 
neaningof  the  terms  of  the  94th  section.  He,  on  theoontrary, 
kinks,  that  arnyitding  to  a  sound  construction  of  them,  (in  ar- 
rring  at  which  the  provisions  of  the  act  generally  must  be  at- 
^ded  to,^  an  offer  by  the  defenders,  made  under  the  statute 
IT  lands  for  the  purposes  of  the  act,  is  a  taking  in  the  sense  of 
le  94th  aeetion,  and  is  aU  that  is  necessary  to  give  either  party 
right  to  follow  forth  the  prooeedings  thereby  made  competent, 
adeod,  the  danders  themselves  do  not  say  that  their  ^sf  offer 
id  not  <^rate  to  tiiat  effect.  But  in  reference  to  it  there  was 
0  more  any  aottuU  taldng  or  use  of  the  pursuers'  hinds,  bv  en- 
mng  thereupon,  than  in  reference  to  the  second.  No  doubt, 
i  the  irst  oflbr,  Hmte  was  added  a  notice^  that  i£,  withm  one 
tlendar  month,  the  pursuers  neglected  or  felled  to  treat,  or  did 
^  agree,  the  defenders  were  to  apply  to  the  Sheriff  under  the 
lUi  aeotion.  But  it  is  plain,  from  the  terms  of  that  section, 
ni  the  taking  of  lands  there  mentioned  is  a  thing  which  might 
•eecde  any  notice  in  regard  to  {wooeedings  before  the  Sheriff 

case  of  feilnre  to  treat  or  agree,  whatever  might  be  the  ne- 
oaity  for  a  notice  preceding  any  application  to  the  Sheriff  which 
no  entiraiy  itifferent  point,  altiiou^  the  Lord  Ordinary  may 
mnrk  In  passing,  that  «f  the  Cftree  coma  specified  in  the  sec- 
■^ftl^-wooldaeaiB  to  he  only  in  the  two  List  that  notice  ia  osf 
■ntau  am, if  the  tafcinglaacb,  in :fea  aense of  the oeetiiin 
vy  praoede  notice,  and  is  assumed  to  do  so,  it  follows,  that  it 
motte  Hie  addition  of  the  notice  to  the  offer  ibaJt  makes  a 
king  of  Innds  in  ^e  sense  of  the  act.  If;  therefore,  by  the  first 
Bsx^  the  pursuera*  lands  were  taken,  in  the  meaning  of  the  act, 
ppoaittg  tiie  ofl^  to  have  been  in  other  respects  competent^  it 


must  have  been  by  the  offer  alone^  independent  of  the  aotietifoii- 
tainedinit. 

''But  apart  altogetherfr(miany  argument  to  be  founded  on  tlio 
first  offer,  the  Loid  Ordinary  is  of  opinion,  that  to  oonstituto  a 
tiding  of  lands  in  the  sense  of  the  94th  section,  no  actual  entry 
upon  them  is  necessary,  and  that  an  offer  made,  if  it  be  an  oifibr 
whidl  is  otherwise  to  be  held  to  be  one  under  the  statute^ 
amounts  to  a  statutcny  taking  of  the  lands  to  whidi  it  refers 
and,  therefore^  so  for  afferds  all  that  is  necessary  to  enable  « 
par^  to  whom  it  is  made  ta  avail  himself  of  the  rigfatii  vi^ 
privileges  conferred  on  him  by  the  94th  sectaon  of  the  atctk^     l 

<*  ^t  if  Uiia  be  the  oase^  then,  returning  to  the  qnestfon  of  tho 
character«nd  effect  of  the  offer  of  Ist  August)  thelxurd  Ordinaiy 
thinks  that,  reversing  the  positicm  of  the  parties,  and  supposing 
it  were  the  defenders  who  wera  maintaining  that  it  was  to  be 
held  to  be  a  statutory  offer,  which  gave  them  a  right  to  acquire 
the  pvBuers'  lands,  under  the  statute,  and  to  follow  out  jn&ial 
prooeedii^  hutituled  by  them  for  fixing  the  valuer  and  was 
binding  on  the  pursuers,  so  as  to  tie  up  their  hands  from 
otherwise  disposing  of  their  proper^,  it  wcmld  be  no  easy  matter 
for  Uie  latter  to  shew  that  the  offer  was  unavailing  to  inrodnce 
any  such  result,  and  that  the  d^enders  had,  notwitfwtanding 
their  having  made  it,  lost  the  time  for  acquiring  the  lands  under 
tlM  statute.  It  is  apprehended,  that  were  the  pursuers  so  j^ead- 
iag,  their  plea  must  have  been  rejected,  and  if  so^  then  the  samh 
fete  must  attend  the  plea  here  maintained  by  tiie  defenders, 
i^  by  the  offer  of  1st  August,  the  defenders  put  themselves  hi 
a  position  to  proceed  witii  the  statute^  valuation,  had  ihny 
desired  to  do  so^  and  die  pursuers  in  the  position  of  bemgboBBd 
to  retam  their  prc^er^  for  the  use  of  the  trust,  then  the  pun- 
•uers  must  ^so  have  tiiereby  aequired  tiie  ri|^  to  enforce  the 
statutory  valuation.  For  it  is  conceived  to  be  a  dear  natta^ 
that  the  statute  in  no  shape  countenances  the  idea,  that  tiieone 
party  can  remain  free  wlule  the  other  is  bound,  <Nr  that,  nader 
the  94th  section,  the  course  of  procedure  there  {nrovided  for 
compulsitor^  settlement  (when  the  defenders  have  once  taken 
the  step  iHuch  requires  to  be  taken  witiiin  the  permitted  period, 
to  secure  to  them  the  benefits  of  the  act,)  is  open  to  the  dcfen^ 
ders  only,  and  not  equally  ao  to  the  pursuers,  each  obsenteg 
those  requisites  as  to  notiees,  Ac,  which,  in  each  reqieclive 
case  are,  by  the  provisions  of  the  section,  rendered  necessary. 

<*If  the  defenders  really  meant  that  the  offer  of  1st  Augot 
should  have  no  statutory  operation,  and  be  in  no  way  avaikdrfe 
to  them  as  such,  they  ought  to  have  put  thai  beyond  all  donbl. 
Plainly,  nothiag  could  be  easier  than  to  have  done  so ;  mad  It 
is  difficult  to  unaghie,  thatif  it  had  been  distinctly  in  their  Bolnd 
at  the  time  to  leave  all  their  absohtte  rights  under  the  statute 
on  the  origmal  offer,  the  second  would  have  been  expressed  aa 
it  is.  It  is  for  flrom  apparent  that,  in  the  proceedings  befote 
the  Sheriff  in  whidi  the  interiocutor  of  sist  brought  under  iv* 
duction  was  pronounced,  the  view  of  the  offer  now  desired  to  be 
adopted  was  brought  forward  by  the  defenders.  The  terms  of 
the  reservation  in  that  interlocutor  do  not  necessarily  in^ly  tiint 
it  was.  It  may  be  otherwise  explained,  for  there  was  aa  oh»- 
Jection  to  the  want  of  due  notice.  And  the  terms  of  the  inters 
locutor  otherways  rather  suggest  an  opposite  oondasion.  ThiMr 
lead  to  the  inference,  that  what  the  defendeas  then  desired  wna 
to  have  the  benefit  of  both  the  first  and  second  offer  altssui^ 
tivdy,  as  statutory  offers  made  within  the  appointed  time^  and 
under  whidi  they  would  have  right  to  acquire  either  apart  of 
tiie  pursuers' property,  (the  pref^red  alternative,)  or  yhtfts^  tkat^ 
the  whole. 

**  Assuming  the  suspension  to  be  decided  against  the  trusttes^ 
^the  defenders  in  the  declarator,)  and  Ihe  first  offer  to  be  thereby 
round  not  to  have  been  competent  under  the  statute,  and  so  pirt 
out  of  the  way,  and  holding  the  second  offer  to  be  a  statutory 
ofibr,  which  ibe  defenders  were  entitled— notwithstanding  ita 
non-aooeptance  by  the  pursuers — ^to  follow  up  by  an  amplication 
to  the  Sheriff  and  whldi  the  pursuers  were  also  entitled  to  IbU 
low  up  by  such  application,  either  with  or  without  ferther  pre- 
vious notice,  then  it  would  be  unnsatssary  to  the  disposal  of  the 
substantial  interests  of  ttaa  parties  to  determine  a  point  raised 
by  the  conclusionnef  Ae  declarator,  viz.,  whether  it  was  oom- 
psaantiOMrtrethe  offer  of  1st  August  as  a  conditional  or  eo»- 
tingent  offer,  only  to  come  into  operation  if  the  prior  offer  was 
dedded  to  be  not  within  the  statute,  or  whetiier  the  offer  of 
August  superseded  the  prior  offer,  lliere  would  be  enough  to 
decide  the  case  substantially  against  the  defenders,  by  the  ad* 
judication  of  ^e  first  mentioned  queadon.  For,  setlang  aride> 
the  fiift  offer  as  out  of  the  case,  it  pUiinly  then  beooniM  nimt*"' 
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oesBary  to  say  whether  the  defenders  could  justly  maintaui  that 
they  mij?ht  competently  make  a  conditional  and  contingent  offer, 
and  that  the  second  offer,  if  a  statutory  offer,  was  of  that  character 
leaving  them  still  a  right  to  try  the  validity  of  the  first  offer, 
and  only  coming  into  foil  operation  if  that  pomt  should  be  de- 
cided against  them,  seeing  that  that  point  being  ex  hypothesi  so 
decided,  the  solo  question  left  is,  whether  the  second  offer  was 
a  statutory  offer  at  all  in  the  sense  contended  for  by  the  pur- 
suers, or  only  an  extrajudicial  private  ofier  in  the  sense  con- 
tended for  by  tiie  defenders. 

"  Upon  this  matter,  wliich,  although  raised  by  the  declarator, 
would,  on  the  above  assumption,  be  superseded,  the  Lord  Ordi- 
nary shall  only  say  that  the  inclination  of  his  opinion  is  in  fa- 
vour of  the  pursuers,  and  generally  upon  the  grounds  stated 
by  them  in  their  reviseil  case. 

**  There  are  other  subordinate  points  in  the  cause,  with  re- 
gard to  the  notice  by  which  it  is  alleged  by  the  defenders  that 
the  application  of  the  pursuers  to  the  Sheriff  ought  to  have 
been  preceded,  and  the  mode  in  which  the  reductive  conclusions 
of  the  declarator  may  require  to  be  dealt  with,  which  seem  to 
require  no  remark." 

At  advising, 

Lord  Justice- General, — In  the  suspension  and  interdict,  I  ad- 
here to  the  opinion  which  was  formerly  expressed  by  me  at 
length  when  the  case  was  before  us  in  the  Bill- Chamber.  I 
then  thought  that  the  note  of  suspension  ought  to  be  passed, 
and  the  interdict  granted ;  and  I  remain  entirely  of  the  same 
opinion  still,  after  Imving  looked  carefully  at  the  statute,  its  pro- 
visions, its  clauses,  and  the  powers  which  it  confers  on  the  trus- 
tees. I  thought  formerly  thev  could  not  limit  their  offer  as  they 
.proposed  to  do;  and  I  renuun  of  that  opinion.  The  question 
raised  in  the  declarator  is,  whether,  in  consequence  of  the  letter 
of  Ist  August  1843,  containing  an  ofibr  which  those  proprietors 
refused  to  accept,  a  right  arose  to  them  to  insist  that  Uie  value 
of  their  lands  should  be  fixed  by  the  verdict  of  a  jury :  whe- 
ther they  can  say  tliat  they  are  in  a  condition,  because  the  trustees 
made  that  offer,  to  insist  that  the  value  of  their  subjects  should 
be  fixed  by  jury  ?  Now,  I  own  I  had  considerable  doubt  whether 
the  proprietors  were  warranted  in  their  demand ;  and  I  think 
parUy  in  consequence  of  the  way  the  case  was  pleaded.  This 
difficulty  arose  from  the  question  which  has  been  argued,  viz., 
whether  this  was  a  taking  or  using  in  the  sense  of  the  statute, 
in  consequence  merely  of  the  offer  ?  With  the  terms  of  the  ofier, 
taken  in  tliis  view,  I  was  at  first  a  good  deal  struck.  It  con- 
tains no  certioration  with  reference  to  the  appeal  to  the  jury  to 
determine  the  amount  of  compensation,  suc^  as  is  contained  in 
the  first  notice.  But,  then,  I  am  bound  to  say,  that,  as  the  sta- 
tute does  not  prescribe  any  specific  form  of  notice,  your  Lord- 
ships must  look  at  the  two  instruments, — the  one  of  the  26th 
May  1843,  as  compared  with  that  of  the  Ist  August  1843, — and 
see  whether  there  is  any  substantial  real  difference  between  them ; 
for  the  first  is  admitted  to  be  a  statutory  offer,  and  if  there  is  no 
substantial  difference  between  them,  the  second  must  be  re- 
gartled  in  the  same  light.  Now,  both  communications  are  made 
by  the  same  ofScial  person,  on  behalf  of  the  trustees.  It  is  ad- 
dressed to  the  proprietors  in  the  same  formal  terms,  and  there 
is  no  variation  in  their  phraseology,  till  we  come  to  near  their 
close.  The  notice  of  26th  May  goes  on,  in  the  same  terms,  as 
tlie  instrument  of  1st  August,  to  Uiese  words,  **  until  tlie  owner- 
ship thereof  be  ascertained,  in  terms  of  the  said  act."  So  far 
mutatis  mutandis  the  words  of  both  writings  are  the  same ;  and 
the  words  used  are  a  mere  recital  of  the  very  words  of  the 
statute.  Then,  omitting  tJie  certioration,  the  concluding  words 
are,  except  in  an  immaterial  variation  in  phraseology,  the  same. 
The  question,  therefore,  is, — It  being  certain  that  no  formal  notice 
.in  any  set  mode  of  expression  is  required, — whether  there  is, 
after  the  notice  given  by  the  trustees  on  tlie  1st  of  August,  when 
an  offer  is  made  by  them  for  the  whole  property,  any  substan- 
tial difference  between  the  one  notice  and  the  other?  If  both 
notices  are  statutory,  then  there  can  be  no  dispute  that  the  pur- 
suers are  exercising  the  right  conferred  on  them  by  statute :  for 
both  parties,  trustees  and  proprietors,  are  in  pari  casu  after  the 
statutory  notice  has  been  given.  It  is  said,  however,  that  the 
notice  of  1st  August  was  a  mere  private  bargain.  That  I  think 
very  doubtfhL  Let  us  see  what  is  its  true  purpose.  The  trustees 
tried  to  get  a  small  portion  of  these  subjects,  but  in  consequence 
of  the  success  of  the  suspension  and  interdict  they  &Ued  in 
their  object,  and  then,  the  tliree  years  being  nearly  out,  they 
make  this  offer.    Then  what  is  the  refUsal  by  the  proprietors 


which  is  said  to  have  altered  the  case  ?  I  cannot  oDKrwiseos. 
strueit  than  that  they  refused  the  sum  offered  as  the  price. 
They  never,  however,  dispute  that  the  trustees  hne  thef^rer*'/ 
taking  the  subjects ;  for  the  statute  says  the  snbjecu  m^ 
trustees*  if  they  choose  to  take  them.  It  is,  therefore,  t  mereib 
fusal  of  the  price  offered.  They  could  not  refoie  thecftrta 
take  the  lands ;  they  only  shewed  that  they  were  not  agreed  n 
to  the  consideration  or  compensation  which  they  were  to  getfi 
the  lands  so  ti^en.  Now,  look  on  what  a  narrow  grooot]  tk 
trustees  rest  their  argument — ^that  the  notice  is  oat  of  the  ^• 
tute.  I  think  it  will  not  avail  them,  for  thenoticeisaBatieF 
tmder  the  statute.  But  then  they  talk  of  the  hardshlpL  Wk 
is  the  hardship  ?  The  trustees  said  they  would  take  the  rhsk; 
that  they  thought  it  expedient,  if  they  could  get  it  for  £Hjm 
I  suppose  if  the  proprietors  had  offered  to  take  £15,000  n 
should  have  heard  no  more  of  the  matter.  But  the  troslees  M 
not  choose  to  go  to  a  jury.  But  we  can't  look  into  that  (fusam 
The  question  here  is  this, — ^is  there  any  solid  and  nbstotal 
difference  between  the  notice  of  26th  May  and  l8t  Aogot? 
And,  on  the  whole  question,  I  think  that,  as  there  into  #- 
stantial  difl^rence  between  the  notices  of  the  26tfa  Maj  rad  N 
August,  we  cannot  resist  the  omclmsions  of  the  dedamor.  I 
concur,  I  may  add  generally,  in  the  views  of  the  Lord  On&Btrr 
I  don't  say  that  I  am  at  present  prepared  to  coDcarniflb 
views.  I  am  not  sure  about  the  fine  drawn  theory  on  thecs- 
struction  of  tho  statute,  that  the  land  is  taken  wheDererti^ 
notice  is  given.  It  is  enough  that  a  statutory  notioebaibM 
given  to  entitle  the  pursuers  to  decree  in  the  deohoator. 

Lotd  Mackenzie, — I  concur.  There  are  two  queations  Wr 
us.  On  tlte  first,  my  opinion  is,  that  the  first  of&r  b)r  ct 
trustees  was  not  valid.  On  that  point  I've  not  changed  sj 
opinion;  and,  ther^ore,  I  think  the  first  offc^* can't stniia! 
the  interdict  must  become  perpetual.  Then  comes  thewii 
question ;  and  I  concur  in  your  Lordship's  view  of  fiieiR« 
offer.  I  think  it  a  good  ofier  as  to  the  intention  of  both  pstK 
Two  objections,  however,  have  been  made  to  it,  whidi,in  c^ 
them,  have  got  mixed  together,  l^he  first  is,  that  fius  seoft 
offer  was  not  sufficient  to  support  the  proprietors'  positifla,?*' 
cause  no  requisition  can  be  made  unless  the  tmstea  na 
actual  possession.  Fve  no  difficulty  in  setting  aside  that  o^ 
tion,  for  it  is  an  objection  which  renders  the  statute  irif-oisn> 
dictory  and  absurd.  Then  the  second  and  prindpal  ol^ 
was, — supposing  actual  possession  unnecessary,  excq*t  aofiri 
it  is  constructively  raised  by  regular  intimatioa  that  the  ti» 
tees  were  to  take  under  the  statute,  in  other  words,  nitfiis^ 
quisition  has  been  made,  th^i  the  o^r  of  1st  Augwt  vassoti 
requisition.  It  was  a  mere  offer  not  under  the  statsteiii^ 
Now,  that  raises  a  debateable  question — a  question  of  coosiik 
able  difficulty,  lliere  was,  however,  a  notice  given  haew^ 
was  substantially  a  notice  that  the  trustees  were  "to  nfe 
Now,  under  the  statute,  no  form  of  notice  is  required.  Tp 
statute  simply  speaks  of  ^  notice  given."  Nothing  i»  ok:  s 
the  style  in  which  it  is  to  be  couched.  If  the  letter  d  K 
August  makes  it  plain  that  the  one  party  means  to  ol^etk 
lands  so  as  to  be  understood  in  that  sense  by  the  other,  thee* 
is  a  sufficient  statutory  notice.  And  it  is  suffideotljr  p^  J 
such  was  the  case.  The  offer  of  a  particular  price  is  not  lil— 
it  contains.  It  sets  out  with  a  notification  that,  in  tenix^^ 
under  this  statute,  the  trustees  make  their  oiler.  And  M 
could  such  an  ofier  be  otherwise  regarded  than  to  aeqoR  * 
ground  for  the  purposes  of  the  statute,  under  the  itatite|^  - 
t^ink,  then,  that  this  was  an  intinuulon  that  the  tnatfgj*^ 
commenced  **  ft?  treaty**  by  making  an  ofl^ ;  that  they  wp^** 
acquire  the  lands  for  the  purposes  of  the  statute,  l^e  P"^ 
tors  so  understood  it.  They  did'nt  say—"  We  wont  ^  * 
lands :"  they  only  said — ^**  We'll  go  to  a  jury  to  fix  the  jiw** 
ought  to  be  paid  for  them."  Now,  what  was  done  after tkJ*^ 
swer  was  returned  ?  Why  did  not  the  trustees  say,—**  T*ert » 
been  some  mistake  here :  this  was  a  mere  nAvMtKTf  ^^^ 
under  tho  statute— which  you  may  acc^  or  rgectat**?' 
there  was  nothing  about  a  jury  trial  implied  in  it."  "^^ 
tees  did  not  say  that  Their  meaning,  accordingly,  ^'•^'J!*^ 
tain.  Look  at  the  whole  circgpfistances  of  the  cms.  7**^ 
is  made  within  three  days  of  the  expiry  of  the  tbne  ft*** 
their  power  of  improvement,  so  &r  as  it  is  d^endiBta* 
pulsitor  to  sell,  and  valuation  by  jury  trial,  is  •**■***  */5 
They  are  about  to  be  placed,  at  sdl  eveata,  at  ^■'■"J/* 
proprietors,  who  may  exact  what  terms  tbey  jtkmt,^^ 
save  themselves  by  this  notice,  which  is  a  atatmorjri*** 
gives  to  the  proprietors  a  right  to  insist  uponjiQUV*'^ 
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On  these  gi'vanda.  I  entertain  no  doubt  as  to  the  meaning  of  the 
parties,  and  of  the  nature  of  the  offer  of  1st  August,  nor  do 
I  see  why  effect  should  be  refused  to  that  proper  statutory 
notice. 

Cord  FuUerton. — ^The  declarator  truly  raises  a  question  which 
I  think  we  must  take  up  first,  because  the  decision  of  it  may 
entirely  supersede  the  consideration  of  the  other  arising  under 
ths  suspension.  For,  if  the  offer  of  the  1st  August  is  to  be  held, 
as  the  pursuers  of  the  declarator  maintain,  a  binding  statutory 
offer  by  the  defenders  for  the  ground,  it  becomes  quite  imma- 
terial to  inquire  and  determine  whether  it  was  competent  for 
the  defenders  to  acquire  a  part  only  of  the  ground  by  the  force 
of  the  statute. 

But  the  decision  in  the  declarator  must  depend  on  the  true 
legal  construction  of  the  proposal  made  by  the  defenders  on  the 
l8t  August.  If  that  is  to  be  held  in  the  sense  of  the  statute 
as  a  "  taking"  of  the  ground,  then  it  follows  that  the  pursuers 
were  entitled  to  give  the  notice,  and  to  hare  the  price  of  the 
ground  so  taken  fixed  by  a  jury. 

On  this  question,  I  am  bound,  after  what  has  been  said,  to 
ejrpress  my  opinion  with  great  diffidence  ;  but  I  stilt  must  say, 
that  I  am  not  satisfied  that  the  offer  of  the  1st  August  can  re- 
ceive the  construction  maintained  by  the  pursuers. 

Xot  that  I  am  prepared  to  adopt  the  argument  of  the  defen- 
ders when  they  maintain  that  there  can  be  no  taking  of  the  ground 
without  actusd  possession.  I  think  it  clear  that  that  construc- 
tion is  untenable.  By  the  15th  section,  for  instance,  it  is  pro- 
vided, that  the  trustees  must  take  the  ground  within  three 
years,  otherwise  they  lose  the  right  of  acquiring  it  without  the 
consent  of  the  proprietor.  Now,  I  think  it  impossible  to  con- 
strue the  clause  of  the  act  so  as  to  bar  the  right  of  the  trustees 
under  the  statute,  unless  they  actually  enter  into  possession 
during  the  three  years.  Taking,  as  I  understand  it,  means  the 
exercise  of  the  option  hdd  out  by  the  statute,  intimated  clearly 
and  unequivocally  to  the  proprietor.  In  substance,  the  sta- 
tute enacts,  that  the  trustees  may  acquire  the  lands  specified 
in  the  schedule  and  plan,  at  a  price  to  be  fixed  by  the  parties,  or, 
if  they  cannot  agree,  to  bo  fixed  by  a  jury.  I  consider  this  as 
truly  a  tender  of  these  lands  to  the  trustees,  through  the  medium 
of  the  statute,  on  the  terms  there  mentioned.  If  the  trustees 
accept  that  tender,  by  intimating  unequivocally  that  they  do  so 
to  the  proprietors,  it  appears  to  me  that  the  tender  and  accep- 
tance complete  the  transaction  ;  and  it  is  in  this  view  that  I  think 
the  intimation  so  made  by  the  trustees  constitutes  a  taking  of 
the  lands  which,  in  the  case  of  non-agreement  as  to  the  price, 
enables  either  them  Or  the  proprietor  to  give  the  requisite  no- 
tice for  having  the  price  ascertained  by  a  jury. 

But  then  the  question  arises  here,  was  theletterof  the  Ist  August 
an  unequivocal  and  absolute  acceptance  of  the  lands  on  the  terms 
held  out  by  the  statute  ?  No  doubt  it  is  described  as  being  made 
in  virtue  of  the  statute.  But  for  the  statute  the  trustees  had 
no  right  to  acquire  at  all.  But  is  it  an  adoption  of  the  terms 
Df  acquisition  specified  in  the  statute  ?  This  is  what  I  doubt.  It 
tras  but  a  proposal  to  take  the  lands  at  a  certain  price,  while 
the  ordinary  use  of  language  neither  expresses  nor  implies  any 
consent  to  take  the  lands  unless  the  specified  price  is  accepted 
i^  ttio  equivalent.  It  amounts  to  this,  "  we  propose  to  take  the 
onds  if  we  get  them  at  that  price,  but  not  otherwise."  Now,  I 
lavc  great  difficulty  in  holding  that  this  is  a  taking  of  the  lands 
—I  mean  such  an  unequivocal  acceptance  by  the  trustees  of  the 
A^nder,  made  by  the  force  of  the  statute,  as  to  complete  the  trans- 
lotion  between  the  seller  and  purchasers,  and  to  enable  the 
'frtner  to  give  the  notice  for  fixing  the  price  through  the  means 
«f  a  jury.  It  rather  appears  to  me  that,  if  the  proprietor  re- 
ects  the  price,  the  proposal  falls  to  the  ground,  and  cannot  be 
L^iiiirled  on  by  the  proprietor  for  any  other  purpose. 

In  this  particular,  the  letter  in  question  differs  most  essen- 
10115-  ^™  til©  trustees'formerletter,— they  proposing  to  take  a 
tort  of  the  lands.  In  the  latter,  there  is  not  only  the  proposal  to 
atce  at  a  certain  price,  but  an  intimation  that,  if  the  price  is 
lot  accepted,  it  shall  be  fixed  by  a  jury.  That  was  ciearly  an 
b^olute  taking  in  terms  of  the  statute :  "  We  take  the  lands 
t  tUo  price  mentioned,  and  if  you  do  not  accept  that  price,  we 
Ake  themat  the  price  which  shall  be  fixed  by  the  jury."  That 
'oaKl  have  be^i  clearly  effectual  had  it  not  been  expmed  to  the 
Uacar  oljoection,  that  it  applied  only  to  a  part  of  the  lands.  But, 
x  ^fae  letter  of  August-,  the  essential  alternative  is  omitted. 
*twBT&  is  nothing  but  a  proposal  to  take  at  the  specified  price, 
ti<i  «i4>  otherwise.  It  is  but  a  conditional  proposal,  which  seeou 
to  have  no  legal  effect  whatever  independently  of  the 


condition  attached  to  it,  and  therefore,  must  be  held  to  ezpiro 
on  the  non-acceptance  of  the  condition. 

On  these  grounds,  I  ratlier  think  that  tlie  pursuers  are  not 
entitled  to  decreet  in  the  declarator ;  and  on  this  view  it  would 
be  necessary  to  take  up  the  question  raised  in  the  suspension. 
On  that  point  it  is  unnecessary  for  me  to  say  more,  than  that 
I  remain  of  the  opinion  expressed  when  the  point  was  formerly 
before  us. 

According  to  the  view  of  the  statute  already  expressed,  it  ap- 
pears to  mo  to  import  a  tender  to  the  trustees  of  certain  por- 
tions of  land  particularly  described ;  and  I  do  not  think  that 
this  can,  in  sound  construction,  be  held  to  imply  aright  to  take, 
not  the  whole  subject  tendered,  but  any  particular  part  of  it 
which  may  happen  to  suit  the  purchasers. 

Lord  Jeffrey, — I  concur  in  the  opinions  first  delivered,  though 
not  without  feeling  the  difficulties  pressed  by  Lord  Fullerton. 
On  the^r*^  point,  which  I  must  take  to  be  the  question  raised 
in  the  suspension,  (for  I  don't  agree  with  Lord  FuUerton  as  to 
the  declarator  raising  the  question  first  to  be  decided,)  I  don't 
doubt  that  if  there  was  no  alternative  between  taking  one  part 
of  the  whole  lands  included  in  the  statute,  and  taking  the  whoto 
lands  at  once,  that  the  trustees  would  be  placed  in  a  strange 
dilemma,  and  that  it  would  be  difficult  to  answer  their  ques- 
tion, **  Why  should  we  not  take  the  lands,  as  we  are  gouig  to  use 
them  in  cursu  of  our  operations— part  of  them  now,  and  part  here- 
after." But  there  is  really  no  such  alternative  projected  by  the 
suspenders.  All  that  they  say  is  merely,  "  You  must  take  the 
whole  of  the  property  of  any  one  possessor  if  you  wish  any  part 
of  it  You  must  take  all  tlmt  we  have  to  give  if  you  take  any 
part  of  it ;  but  you  may  leave  the  right  or  the  left  siile  of  the 
harbour  unimproved,  if  you  will," — so  I  read  the  81st  section. 
And  in  this  view  I  have  no  difficulty  in  concurring  in  opinion 
with  your  Lordships  on  the  subject. 

On  the  second  point,  I  have,  however,  felt  very  gre.it  difficulty 
in  coming  to  an  opinion ;  but  I  fear  that,  for  this  difficulty  and 
for  our  error,  if  we  be  in  error,  the  trustees  must  be  responsible ; 
for  while  I  have  observed  many  statutes  to  be  obscure,  ambi- 
guous, and  even  contradictory,  I  have  never  seen  one  so  full  of 
difficulty  as  the  present  statute.  I  agree,  however,  on  the 
whole  in  the  proper  meaning  to  be  put  on  the  words  **  taken 
or  used."  Without  going  into  the  refinement  about  the  taking 
meant  in  the  statute,  common  sense  requires  the  expression  to 
be  read — to  be  taken  or  used ;  for  it  is  an  error  common  to  the 
best  speakers,  and  into  which  even  the  most  careftd^mtersmay 
fidl,  to  confuse  a  certain  and  uncontingent  future  with  an  aetual 
present,  and  hence  "  taken  or  used,"  in  the  statute  instead  of 
"  to  66  taken  or  used."  Now,  the  general  rule,  (see  §  99,)  is,  that 
the  trustees  cannot  enter  into  possession  of  the  lands  acquired 
by  them  until  after  payment  or  consignation  of  the  price,  and 
there  is  no  puzzle  r^idly  raised  by  the  notice  in  the  statute  of  a 
state  of  matters  under  which  the  trustees  may  be  in  possession 
before  the  price  is  fixed  or  the  trial  over,  because  such  posses- 
sion is  merely  ex  gratia  of  the  proprietors,  and  may  often  be 
contempUted  to  be  conceded  by  them  in  dealing  with  a  partpr 
so  entirely  responsible  as  this  great  river  trust  Now,  if  so,  it 
is  clear  that  it  would  produce  sheer  contradiction  and  absurdity, 
as  Lord  Mackenzie  has  suggested,  i^  in  other  x>art8  of  the  statute, 
the  words  taken  or  used,  meant  an  actual  present  taking  or 
using,  prior  to  giving  notice  to  fix  the  price,  or  of  going  to  the 
jury  for  that  purpose.  It  seems  to  me  that  there  are  three  cases 
where  the  parties  are  to  go  to  the  jury.  1.  Where  the  parties 
have  been  spewing  of  taking  the  lands — have  beg^un  to  treat — ^but 
have  fiiiled  in  arranging  the  price  to  be  paid  for  the  lands.  In 
that  casenonK)nth's  previous  notice  is  necessary,  but  either  party 
may  at  once  resolve-^iaving  a  right  to  do  so  under  the  statute 
— to  go  before  a  jury.  The  other  two  cases  are  the  converse  of 
each  other,  viz.,  where,  after  a  month's  notice  given  for  delibera- 
tion and  negotiation,  there  be  a  failure  to  treat  or  agree  on  the 
part  of  the  proprietors,  then  the  trustees  may  go  before  a  jury, 
or  vice  versa,  where  the  trustees  refuse  to  agree  or  treat,  the 
proprietors  may  go  before  a  jury.  In  all  these  three  cases  the 
privilege  of  the  proprietors  to  go  before  a  jury  is  in  pari  easu 
with  the  thistees'  powers  to  do  so.  Now,  under  which  category 
does  the  present  case  fell  ?  I  think  under  the  first  of  the  three 
classes  01  cases.  I  tliink,  to  use  the  words  of  the  statute  as 
they  are  useil  in  the  statute,  that  the  lands  were  taken  or 
used  under  the  statute,  1.  e.,  they  were  to  be  used  or  taken 
because  the  trustees  nuide,  by  their  offer  of  Ist  August,  a  pro- 
posal to  take.  The  parties,  however,  could  come  to  no  agree- 
ment.   In  this  case,  then,  there  was  no  necessity  for  a  notice  ky 
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the  purMieni  of  thdr  intcDticm  to  apply  for  n  jurj  ToJuationf  of 
one  cftltndar  month,  beforo  their  appUcalion  was  presentM. 
Thut  is  imiy  appUcuble  to  tUc  other  two  clajfsc^s  of  esAvs.  And 
t lie  application  lor  a  jury  proceeds  on  the  aftBuniptioia  that  no 
auoh  notice  was  nocesaary.  For,  obscrvOf  the  proprietani  miy, 
**  We  shan^t  take  the  price  you  offer  for  our  grounils***  Then, 
in  case  the  prioe  tendered  be  not  agreed  to^  the  truett^oa,  or  the 
propriet<:)rHt  **  are  r^sftrctivcltf  ejnpowm^  to  make  application  to 
the  Sheriff  oi'tlie  county/'  Suc.^  for  haring  anch  price  *'  aacer* 
tamed  by  the  Tcrdict  of  a  jury***  I  think  the  condition  of  the 
landst  with  regard  to  the  po^sacAaion  of  the  respective  piLrtiei  of 
no  conaequcneO'  It  is  not  n«>cea9ary  in  a  caae  such  m  the  pr^ 
sent  that  there  ahould  be  any  r^iiUkion,  In  (^a»e#  ivhere  rO' 
quisition  is  necessary^  the  relations  of  the  parties  are  totally 
diMirent.  Hijquiijition  aeems  quite  aupertluoUB}  as  following  on 
the  notice  of  Ut  August,  Tlvc  parties  were  actxially  in  treaty 
with  til©  tmateea,  Mr  TiirnerT  ai  authori^eil  by  the  truitcei, 
writ4>j  to  the  proprietors  saying^ — **  I,  as  empowered  by  the  tra»« 
tees,  and  referring  to  the  statute,  make  you  an  offer."  The  par- 
tie*  refiise  the  offer.  This,  theu^  is  a  case  where  the  parties  treaty 
but  where  they  cannot  agree  upon  theprice^^ — which  is  just  the  first 
caa<i  flpecified  in  section  94*  Now,  look  at  tins  offer  of  1st  Angnst, 
witlr  reference  to  the  circum stances  in  wiiieh  it  was  made*  It 
was  made  on  the  epurof  the  moment,  on  the  1st  August,  the  third 
day  only  before  the  trustees'  powers  were  to  come  to  an  end*  Then, 
it  M  giren  in  the  very  tenns  of  the  statute.  Had  they  chosen 
t9  guard  themselreSf  by  setttng^  forth  tn  it  that  it  was  not  to  bo 
held  a  beginning  of  treatiafsf,  the  ease  might  ha^o  been  other' 
wise  than  it  now  presents  itself*  But  it  li,  as  it  was  tendered^ 
a  b^iflntiit^  tQ  treat  We  arc  here,  then,  in  the  fir«t  case  con- 
lemplatecf  in  section  94— there  is  a  beginning  to  treat,  and  a 
fkUnns  to  adjust  the  price.  In  the  other  two  cases  in  that  sec- 
tion, a  notice  of  thirty  days  must  be  giren  to  afford  on  oppor^ 
tonity  to  treat,  before  the  parties  can  go  to  tbe  jury.  In  the 
Jlrst  caae,  however,  if  the  parties  cannot  agree,  either  can  go  at 
ance  to  the  Sheriff  to  arrangQ  a  jury  yal nation*  I  think  tliat 
the  first  case,  i.  i?,,  of  tiegintiing  to  treat,  is  made  out  here,  and 
that,  as  the  parties  havo  failetl  to  agree  upon  the  price  to  be 
liaid  for  the  lands,  the  propriet4>rs  are  entitled  to  get  their  star* 
fatoiy  reraecly,  viz.,  to  apply  to  tlie  Sheriff  for  the  purpose  of 
Imving  the  price  fiiced  by  tbe  rerdict  of  a  jury. 

The  Court  iwcordingly  pronoimced  the  following  in- 
terlocutor : 

**  In  the  suspension^  Sustain  the  reasons  of  siwpenflion,  and 
declare  the  interdict  perpetual :  In  the  declarator,  Find»  and  de- 
cern and  declare,  in  terms  of  the  declaratory  conclusions  of  the 
libel ;  and  in  respect  the  pursuers  pass  from  the  conclusions  for 
damages.  Find  it  unnecessary  to  pronounce  any  farther  finding 
lii  the  ooiyoined  processes,  and  decern :  Find  the  suspenders 
und  pursuers  entitled  to  expenses ;  appoint  an  account,"  &c* 

Authorities  for  Messrs  ConncU  and  Wright— Bex  v.  Hung- 
geribrd  Market  Company ;  4  Barnwell  and  Adolphus,  p.  327. 
Slone  l^  Commercial  Railway  Company,  1  Nicol  and  Hare's 
Railway  Cases,  p.  375. 

Authorities  for  Clyde  Trustees.— 2  Bell's  Com.  pp,  126,  327. 

Xord  OrdinaTg,  WockI,— For  CanneU  and  Wrigfit,  Penney^ 
Inglifl ;  Andrew  Howdep,  W.S*,  AffenL^For  Citfde  Eimr  Jhi** 
iMii  &dici tor- General  (Anderson),  MaiUatid,  T.  Maokensie: 


-rp>  >  S^OND  Diviflto3r,--<FX*MJI*) 

*•"  Kol  187.— Dr  B.  WiLLiAiiaoir,  Fumier,  v,  J,  M, 
TAYtOR,  Defender; 
Proces^—Appeodii— Printing. 

Monro  objected  to  certain  letters  having  been  printed 
aa  part  of  the  appendix,  and  which  liud  passed  between 
the  agenti  since  the  date  of  the  Lord  Ordinary *s  in- 
terlocutor in  reference  to  a  connproniise* 

Th§  Court  ordered  them  to  be  withdrawn. 

AeL  Monro;  Andrew  Dun,  W.S.,  A^fmt—AIt.  K  BcH,  B. 
R.  Bell;  BclU  and  Cnthbcrtson,  W..S.,  Aijfnt^f^^T.  CUrk.^ 
f  F.L.M.H*  j 


7th  June  1845. 
FxasT  DirijftiOK. — y*C.) 

Ko.  188* — Jameb  Fisken  and  CoiiPAin-,  ApptikmHf^ 
William  Thomson,  (John  S.  Robb  and  Compmj'i 
Trustee,)  and  others,  Ee»pondmi», 

Bankrupt— Sequestration — Statute  2  and  S  Viet,  t.  i\,\  tx 
and  8 1  - — Ranking — A  ti  undisc^jrfftd  partnitf  sf  a  mfm^id 
companv  had  recormfusnt^  kt^iwu  mnekr  a  d^titmi^  jin^  d 
wfi^i  he  nms  die  onljf  partmr^  A  parbf  wim  hd  m^  ^ 
him  titermflpx  in  tlit  knowhdge  thai  he  vcat  on  vxiS^atd 
hanl-miit,  inU  Of  trot  aHegtid^  nn  tht  fmtk  of  the  ntmp&Ftm& 
appHed  Jhr  and  obtatnmaequeMrathm  ^/  th^  jktkimtJk^S 
tht  crtdUoTM  in  dte  oru^inal  9equ(Mration  havitig  hd^  tkmk 
the  nam  Meqmstration — Held  that  these  crtditort  ver<  £imW» 
be  TGOik^d  pari  passu  with  Mc cr«t/rtofj QfdieficdikmJlsnkkik 
second  Bcqmstration. 

Bankrupt— Sequesuation— Statute  2  and  3  Vjei  &  41,  I  tt*- 
Question,  Whetlitr  a  mnmd  ^ueMtratMrn  of  oa  wiMiji 
tatikrapi^ /or  dtbta  contracted  mdfKqutint  to  kkturigmolmmfK^ 
thn,  is  cmtipctent  under  th«  terrngt^/the  $lgit«etm^m&fm 
tratiofi  Stidute  f 

Webster  and  Robb,  mer<;baiit8  tn  Greenock,  becat 
bankrupt,  and  the  company  and   individual  [muimi 
were  sequestrated  in  IVIarch  1842.     lliis  aeqoeaintMi 
b  still  jx'nding,  and  neither  of  the  partnera  hu  laa, 
discharged,    John  S*  liobb,  one  of  the  partner^  eai^ 
menced  business  in  Greenock  of  new,  under  the  imflf* 
John  S*  Robb  and  Company,  in  August  1842.  Bl 
buaineia  wus  carried  an  in  the  premises  ttiai  IudI  hm 
occupied  by  ^Vebster  and  liobb,  but  R**bU  in  p-^ltf, 
li^  no  partner*     Imniediately  before  iliis*  Fi&ken  wi 
Company  were  induced  by  Robb  to  ptJrehasc  the  irbA 
of  Webater  and  Robb*s  stock.     Robb  then  looktlrf 
their  hantls,  by  paying  them  one -half  the  price  in  lamtf 
wkicb  he  had  borrowed  for  that  purpose  from  his  Tui- 
tions, and  allowing  them  to  o[*enite  payment  d  tit 
other  half  by  sales  of  the  goods  iusAq  by  i^  ^— -^ 
of  Fisken  and  Company's  over  tJie  counkr 
warehouse.      About   this  titne,    the  Brra  i}i   f^im  :. 
Robb  and  Company  waa  painted  over  Robb'*  Aaf- 
door,  and  fresh  gooda  were  purchased  by 
Fisken  and  Company,  for  which  he  f  >aid  by  I 
ill  the  name  of  the  new  firm,  and  by  sc^- 
granted  by  the  new  firm  of  Webster  and  ^ 
under  which  RobVs  old  partner  had  also  rec^oniwiwti 
business.     It  did  not  appear  that  FiBken  and  Oo^ 
pany  had  ever  been  distinctly  iufonncd  by  BM^ 
he  had  a  partner ;  and  it  was  admitted  that  hi  U 
never  disclosed  the  name  of  such  pACtn^  tJ»  ilKfi< 
though  they  alleged  that  they  had  de^Jt  witl^  1  i^fi^  ^ 
Robb  and  Company  solely  on  the  f^iodjig  • ' 
had  a  partner,  and  that  as  tliey  knew  thn*  ^' 
charged,  they  woidd  not  otherwise  have 
Robb  subsequetiiJy  disposed  of  Ms  w^hgl 
to   his  fonner  partnerj  Webster,  who 
amount  in  bills,  accepted  by  \     '  .utic^.    a^^: 

tion  of  these  UUb  having  been  iU^  la  f^fl$ 

his  debr«,  Robb  found  it  necessary  to  *ivdl  a  umk^* 
his  creditors,  upon  which  Fisken  aod  Compauy  ^fW 
for  the  seque.Htration  of  John  S,  Robb  imJ  C^ftaf^ 
and  John  Uobb^  tliu  only  known  |mrtnr^  of  thai  <^ 
pauyr  which  was  awarded  on  6ch  Juse  184 J.  ^^ 
liani  Thomson  was  subsequently  appo^ted  mn^^-  ^ 
the  assets  of  the  company  eoii^sied  tinti; 
part  of  the  proceedsu^f  iba 
appropriated  by  the  raUiSiip.    ¥mitm 
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lodged  daimB  on  the  aequeatrated  OBtate  for  £268.  Ida. 
2d.  sterlings  being  the  amount  of  an  account^  and  of  a 
bill,  for  the  amount  of  the  latter  of  which,  and  for  the 
greater  part  of  the  sums  due  i»the  former,  thej  held  two 
aeceptaaoes  of Websterand  Company.  These  daima were 
nuked.  A  daim  was  also  lodged  in  the  sequettratbu 
of  John  S.  Bobb  and  Company  for  Mr  Grourlay^  trus- 
tee on  Harlej  and  Compan/s  estate,  and  for  ten  other 
parties,  creditors  in  the  sequestration  of  Webster  and 
Bobb.  These  claims  were  all  admitted  by  the  trustee, 
and  a  dividend  was  about  to  be  paid,  when  Fisken  and 
Company  appealed  to  the  Sheriff  of  Benfrewshire  against 
the  d^verance  of  the  trustee  ranking  the  creditors  in 
Webster  and  Bobb's  sequestration  on  Uie  estate  of  John 
S.  Hobb  and  Company.  In  a  note  subjoined  to  the  in- 
terioctttor  allowing  a  proo^  the  Sheriffs-substitute  indi-* 
cMed  the  following  opinion : 

*^  Considerable  difflculty  i$  occasioned  by  the  81  st  section 
of  the  sequestration  statate^  irhidi  enacts,  that  subsequent  ac* 
qaiations  of  property  by  sequestrated  bankrupts,  before  being 
disehaiged,  shall  accme  to  their  trustee.  Fisken  and  Company 
betog  the  petitioning  creditors  for  the  sequestration  of  John  S. 
Robb  and  Company,  and  John  Bobb  as  sole  partner,  it  seems 
very  questionable  how  tax  such  petitioning  creditors,  in  the 
knowledge  of  the  subsistence  of  the  sequestration  of  Webster 
and  Bobb,  and  the  undischarged  condition  of  the  partners,  were 
M  titulot  in  the  &ce  of  the  statutory  provision,  to  sue  out  a  new 
seqoestration  against  one  of  said  partners,  and  veiy  doubt* 
iul  if  such  sequestration  would  have  been  awarded  had  it  be<m 
>pp08ed.  Had  Fisken  and  Company  felt  themselves  cbeated  by 
BobVs  misrepresentations,  their  course  was  to  have  adopted 
neasores  &r  reoovury  of  4he  property  fraudulently  obtained. 
By  resorting  to  Ik  aequestn^n.  thop^  appear  to  hav^  laid  the 
^tate  <^n  to  be  ranked  upon  by  all  having  claims  on  the  bank- 
nipt  &  transacting  with  Bobb,  whom  thej  knew  to  be  an'  \id- 
iischarged  bankrupt,  it  was,  to  say  the  least,  the  greatest  care- 
essness  in  them  to  trust  to  the  bankropt's  own  unsupported 
tatemeut  that  he  had  a  partner;  and  in  the  rehitive  situation 
iod  drcomstances  of  th^  parties,  and  the  appellant's  previous 
lealings  with  the  stock  of  Webster  and  Bobb,  and  their  taking 
Webster  and  Company^  bills  for  farther  security  of  the  pay* 
oent  of  new  Amushlngs  to  Bobb,  almost  incredible." 

After  a  proof  had  been  led,  the  Sheriff-substitute 
pronounced  the  fcdlowing  interiooutor : 

"  The  Sheriff-substitute  having  resumed  consideration  of  the 
•roceedlngs,  drcumduces  the  diet  against  both  parties :  Farther, 
onilrms  tiie  trustee's  deliverance  appealed  from,  and  dismisses 
he  appeals ;  and  finds  the  appellants  liable  in  the  respondents' 
xpenwQs,  for  which,  and  the  dues  of  extract,  decerns." 

Fisken  and  Company  appealed. 
The  Court  pronounced  the  following  interlocutor : 
"  The  Lords  having  considered  the  note  of  appeal,  and  heard 
mnsel  Ibr  the  parties,  remit  to  the  Sheriff  with  instructions  to 
consider  the  cause,  and  to  assign  the  reasons  of  his  ddiver- 
nee." 

The  Sheriff-substitute  returned  the  following  etate- 
lent  of  the  grounds  of  his  opinion : 

•«  ^rscjioc*^  Ath  Fdfruary  1845.— The  Sheriff-substitute  hav- 
g,  in  obedience  to  the  remit  of  the  Court  of  Session,  dated  the 
ith  ultimo,  reconsidered  the  case,  and  having  heard  parties' 
;enta  fkrther  at  the  appellants'  desire,  on  25th  uitinib^  now 
ifajoina,  in  addition  to  what  is  contained  in  the  note  appended 
» his  interiocutor  of  ISth  June  last,  the  following  reasons  in 
tpport  of  the  deliverance  of  23d  September  i—Ftr»ty  The  se- 
lestvatlon  of  the  company  of  J.  8.  Bobb  ai^  Company,  when, 
pofait  of  fiust,  there  was  no  real  partoership^  and  no  trader  un- 
r  the  Irm  but  J.  S.  Bobb,  must  be  held  as  a  sequestration  of 
at  indlridual  as  a  sole  tcader.  But  Bobb,  as  a  partner  of 
^sftslsr  amd  BMj  was  an  undw^taroed  hankn^t  under  Ihe  ex- 
tiag  femestratiou  i:iAatJbrm,  and  of  the  individual  partners. 
R3aisd;il  ha*  not  yet  been  decided  that  a  sequestration  agafaisl 
Vn%f  In  Bobb's  drcumstanoer  is  null,  anhdigh  Frofbsior 


Bell,  in  his  Commentaries,  6th  edition,  vol.  ii.  p.  478,  states 
that,  by  the  law  of  England,  a  second  commission  of  bankrupt 
pending  a  first  is  null,  but  on  grounds  which,  at  tiie  time  of  bis 
writing,  did  not  exist  in  the  bankrupt  law  of  Scotland.  By  the 
rec^it  sequestration  statute,  however,  such  an  approximation 
towards  the  law  of  England,  as  to  subsequent  acquisitions  by 
an  undischarged  bankrupt,  has  been  enacted,  as  would  appear 
to  justify,  and  perhaps  to  require,  the  extension  to  Scotland  of 
the  English  principle  of  nulhty.  Third,  That  principle  not  Itar- ' 
ing  been  yet  fixed,  so  &r  as  known  to  the  Shenff-substitutc,  by 
decision  or  enactment,  and  Professor  Bell  having  laid  it  down ' 
in  his  work  that  a  second  sequestration  was  competent,  and  that 
all  the  creditors  of  the  bankrupt,  both  old  and  new,  were  en- ' 
titied  to  be  ranked  according  to  certain  rules  which  he  stifles, 
there  cUd  not,  in  the  fiioe  of  such  authority,  with  which  the 
trustee's  deliverance  appealed  from  is  conformable,  appear  t^ 
be  valid  legal  grounds  for  doing  otherwise  than  confirming  the* 
trustee's  deliverance.  Tlie  Sheriff-substitute  cannot  reckon  ihe 
assumption  hy  the  bankrupt  of  a  firm  without  partners  {ts  mall-'' 
ing  his  case  diffierent  from  what  it  would  have  been  had  hd* 
traded  in  lu3  own  individual  name.  Foterth,  On  an  equitable'^ 
view  of  the  case,  as  resulting  from  the  proof  which  wa?.  aHow^f 
before  answer,  there  did  not  appear  to  be  instructed  a|^iiwt 
Bobb  fraud  suflicient  to  alter  the  situation  of  parties  to  the  effect' 
of  entitling  the  appeUants,  connected  as  theyhad  been  with  RoM' 
both  before  and  atter  the  sequestration  of  Webster  and  Bobb,  to 
a  preference  over  his  old  creditors,  by  excluding  from  the  rank- ' 
ing  parties  who  were  not  supposed  or  alleged  to  be  in  any  Way  ■ 
impUcated  in  the  faulty  representations  made  by  the  bankrupti.- 
The  appelUmts,  moreover,  having,  without  due  inqulrv,  acqui-' 
esced  in  those  representations,  and  transacted  with  the  bank- ' 
rupt  as  a  company  trader,  they  thereby  contributed  to  his  oh-* 
taining  a  new  ana  fictitious  position  of  credit  in  the  commercial 
circles,  and  it  is  thought  they  ought  therefore  to  abide  aQ  the ' 
legal  consequences  attendant  on  their  own  sequestration  of  J.' 
S.  Bobb  and  Company,  and  J.  S.  Bobb  as  sole  partner  of  that 
firm." 

.  The  I4^>ellant8  then  argued — ^That  while  it  would 
rttlheri^mear  that^  tmdop  tiie  strict  terms  of  tiie  Sla^- 
section  of  the  fiequestration  statute,  the  second  seqnefif^ 
tration  of  Bobb  was  inept,  still,  as  between  the  respon- 
dents who  had  claimed  in  the  second  sequeetraUon  and 
the  appellants,  the  sequestration  was  valid ;  and  thatav 
it  ontyinclnded  uf^rit  acquisitions  madebyihebaBik- 
rupt  subsequent  to  his  first  sequestration,  and  under  ih^ 
firm  of  John  S.  Bobb  and  Company,  so  those  persons  only 
who  had  become  creditors  of  John  &  Bobb  and  Com-; 
pany  had  any  right,  at  law  or  in  equity,  to  be  ranked- 
in  tiie  second  sequestration. 

The  respondents  replied — ^That  the  second  sequestra- 
tion, even  if  it  might  have  been  successfully  resisted 
when  applied  for,  or  recalled  within  forty  di^s  afler 
being  awarded,  was  now  clearly  irrevocabk,^!!u20  2ist 
section  of  the  2d  and  dd  Vict  c  41 ;  but  tiiatthe  81st  sec- 
tion of  that  statute  provides,  in  the  most  general  terms, 
that  every  thing  that  may  be  acquired  by  a  bankrupt 
between  his  sequestration  and  his  discharge  shall  jt»o 
jure  vest  in  and  be  transferred  to  the  trustee  in  his  se- 
questration, as  at  the  date  of  its  acquisition,  for  the  pur- 
poses of  the  act;  that  accordingly,  in  terms  of  this 
provision,  as  well  as  in  equity,  the  creditors  in  the  ori- 
ginal sequestration  wer«  entitied  to  bt  ranked  jkiti 
paa8u  with  the  new  creditors  on  the  estates  falling  un- 
der the  second  sequestration. 

At  advising, 

Lord  Jeffrey, — Under  the  ttriot  words  of  the  81st  section  of 
the  recent  sequestration  statute,  the  second  sequestration  would 
rather  appear  to  be  incompetent.  BuL  Ist,  no  objection  has 
been  made  to  the  sequestration ;  and,  2^  the  appelhmts  yrMA 
be  in  a  worse  rittntian  if  wo  were  to  hold  the  seoond  s^ueitra- 
tion^inqpt.  I  think  that,  on  the  equi^^of  the  case,  we  should 
dissusa  the  appeal,  and  adhere  to  the  interlocutor  of  ^e  ^h^rifl^-^ 

Lord  Justice' General, — We  are  evidently  not  in  a  position  in^ 
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tjiis  cast'  to  fVcido  tJie  frencral  question  of  the  validity  of  a  se- 
(!ou.I  btH[ue;stratioii  pending  tlic  first,  because  both  the  parties 
lire  here  to  maintain  tliat  this  is  a  good  sequestration.  By  the 
provisions  of  the  Slst  section  of  the  sequestration  statute,  every 
thing  that  is  acquired  by  tlie  bankrupt  between  his  sequestra- 
tion and  his  discharge  is  acquired  for  his  creditors,  and  there 
can  be  no  doubt  of  their  right  to  claim  in  any  sequestration  by 
which  such  acquisitions  are  carried.  On  the  equity  of  the  case, 
I  have  no  hesitation  in  concurring  with  your  Lordship. 

Lord  Mackenzie  concurre<l. 

Lord  Fullerton.—l  concur ;  but  I  must  say  I  doubt  extremely 
-whether  there  is  any  ground  for  holding  that  the  second  seques- 
tration was  incomi)etcnt. 

Tlie  Court  accordingly  dismissed  the  appeal,  and 
fpund  the  respondents  entitled  to  expenses. 

Ftrr  Appellanhy  Solicitor-General  (Anderson);  Thomas  Sprot, 
W.S.,  Agent. — For  Jiespomients,  Buchanan,  Inglis  ;  John  Cullen, 
W.S.,  u4yen(.— BiU-Chamber  Clerk.— [J.C] 


10th  June  1845. 

First  Division. — (J.C.) 

.No.  189. — Henry  Urock,  Pursuer,  v.  Alexander 
Speirs  and  others,  Defenders. 

Title  to  Sue— Bankrupt— Sequestration— Entail — Trust — ^Per- 
sonal Exception—  Heir — A  party  died  leaving  a  trust-deed  in 
favour  of  certain  trustees^  and,  inter  alios,  of  his  two  sons,  where- 
by he  directed  th&n,  inter  alia,  to  invest  iE8000  in  land,  to  f*e  en- 
tailed on  his  second  son.  The  trust-deed  farther  directed  the  en- 
tu4l  to  be  recorded,  but  it  contained  a  clause  declaring  tluit  the 
trustees  s/iould  not  be  liable  for  oniissionS,  Land  was  accordingly 
bought  and  disponed  to  the  second  son,  under  the  fetters  of  a  strict 
entaii,  and  on  this  disposition  he  was  infeft  TJie  trustee^  however, 
neglected  to  record  the  entail.    In  security  of  certain  proposed 

.  aacancejs  which  were  afterwards  fnade,  the  second  son  disponed 
t/ie  entailed  lands  to  hts  elder  brother,  who  was  accordingly  infeft 
therein,  the  eldest  son  of  the  difnoner  also  executina  in  favour  of 
tlie  dinponee  a  relative  bond  of  nuief  of  the  proposed  advances.  On 
tlte  disponer's  death,  his  eldest  son  served  himself  heir  in  general  to 
his  father,  and  thereafter  became  bankrupt,  and  was  sequestrated-— 
Held  that  the  trustee  in  his  seouestration  was  not  entitled  to  reduce 
the  security  of  the  disponee,  although  the  letter,  as  one  of  the  trus- 
tees of  his  father,  had  omitted  to  record  the  entail  in  contravention 
of  which  Ute  disposition  in  his  f avow  Imd  been  granted. 

■  The  late  Alexander  Speirs  of  Elderslie  executed  a 
trust-disposition  and  settlement,  dated  23d  May  1782, 
hy  wliich  he  conveyed  his  whole  estate,  real  and  per- 
sonal, to  certain  trustees,  and  hiter  alios,  to  Archibald 
Speirs  his  elder,  and  Peter  Speirs  his  younger  son,  for 
the  purposes  therein  mentioned.  Among  other  trust- 
purposes,  he  directed  that  £8000  should,  under  certain 
qualifications,  be  employed  by  the  trustees  in  the  pur- 
chase of  lands  to  be  entailed  upon  Peter  Speirs  and 
other  heirs-substitute,  in  terms  of  an  entail  of  the 
kiiuli^  of  CuleiEHuli,  ivliich  was  a  strict  entail,  com- 
(il(*te  in  £iJl  thi*  radical  fL-'lters,  already  executed  in  fa- 
vour of  Peter  Speirs,  Hie  trustees  were  directed  to 
record  sucli  deed  of  entail  in  the  Register  of  Tailzies. 
I'he  n-uwt-deed  contained  an  express  clause  exempting 
the  triiflt<*f!9  from  liRUiljty  for  omission  or  negligence 
of  any  kind,  or  for  arvy  thing  but  their  own  actual  in- 
fromiifsiongt 

AJ^'xander  Speirs  died  in  1782.  He  had  previously 
fuirchaj»ed  thr^  lands  of  Colquhoun  Gilns ;  and  his  trus- 
i*^cs,  m  terms  of  the  trus^t-dced,  conveyed,  in  1783-85, 
tbc«e  land^  lt>  Pi^ler  Spt^ira  and  the  other  substitutes  in 
iHn  (>ntHJl  of  ( 'iilen?uf  h.  with  and  under  the  conditions 
4it4  j*rovi^.ioii«  conmincd  in  that  deed,     llic  trustees 
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subsequently  purohased  tlie  lands  of  Cnhnore  ml 
Easter  Glenboig,  and  of  new  executed  a  dispoeitioD  in 
1793-94,  by  which  they  conveyed  the  lands  of  C«i- 
quhoun  Gilns,  with  the  additional  lands  abore  mo. 
tioned,  to  Peter  Speirs  and  the  other  substitates,  withiad 
under  the  conditions  and  provisions  contained  in  tk 
Gulcreuch  entaiL  These  deeds,  however,  were  m^ 
recorded  in  the  Register  of  Entaila,  in  terms  of  the  i^ 
rections  of  the  trustees  contained  in  iJie  tmst-deei 

Peter  Speirs  was  infeft  under  these  deeds,  and  pos- 
sessed the  lands  till  his  death  in  June  1829. 

Peter  Speirs  for  some  time  carried  on  bosinesimk 
the  firm  of  the  Gulcreuch  Gotten  Gompany,  of  wludi  be 
was  the  sole  partner.  In  1827,  Archibald  Speirs,  dieekier 
brother  of  Peter  Speirs,  was  applied  to  by  Peter  S[ieir& 
and  Alexander  Graham  Speirs,  his  eldest  son,  to  asiK 
them  with  funds  to  enable  them  to  carry  on  thatcooeen. 
Archibald  Spoir^  agreed  to  tbis,  on  receiving,  in  s^ 
curity  against  loss  from  any  obligations  he  ought  onder- 
take  on  behalf  of  these  parties, /rs^  an  absQlotecoi- 
veyance  of  the  lands  of  Golquhoun  Gilns  and  others,  lie 
giving  his  back-bond  to  hold  them  in  security  meieb; 
and,  secondly,  a  bond  of  relief  by  Peter  Speirs'a  two  sofe* 
Alexander  Graham  Speirs,  and  Graham  Speirs,  in » 
curity  of  such  obligations.  These  deeds  were  accwJ- 
ingly  granted,  Peter  Speirs  having  executed  an  ahsolr*^ 
disposition  to  the  lands  in  favour  of  Archibald  S{m 
dated  5th  May  1827,  conveying  the  lands  in  the  ofasl 
form,  and  binding  the  granter,  his  heirs  and  socct- 
sors,  in  absolute  warrandice.  .  The  witnesses  thereto 
subsciibing  were  Alexander  Graham  Speirs  and  Graki 
Speirs.  Infeflment  passed  on  this  deed  on  26th  ibj 
following;  and  Alexander  Graham  Speirs  was  one  cf 
the  witnesses  to  the  instrument  of  sasine.  On  tU 
other  hand,  Ai*chibald  Speirs  granted  his  back-M 
dated  9th  May  1827,  in  which,  on  a  narrative  tha; 
for  the  above  disposition  in  his  favour  no  price  1*1 
been  paid,  but  that  he  had  already  become  security  ff 
co-obligant  for  and  with  Peter  Speirs,  as  an  individd. 
and  for  the  Gulcreuch  Cotton  Company,  for  vanoo 
sums  of  money,  &c.,  and  that  he  had  agreed  to  cob 
under  farther  advances  on  their  account,  theamoautf; 
which  could  not  then  be  condescended  on,  the  bo£J 
proceeded  to  declare,  that  the  lands  had  been  conT€J^ 
in  relief  of  the  obligations  undertaken,  or  to  be  vsi^' 
taken  on  account  of  Peter  Speirs  in  manner  forcski 
or  otherwise,  "  to  the  extent  of  £10,000  sterling,  &^ 
no  more."  Tlie  deed  farther  contained  an  obligao** 
to  re-dispone,  upon  payment  and  reliefi  to  Archil*^^ 
Speirs,  or  his  heirs  and  successors,  and  a  decLirari'J 
that,  in  the  event  of  relief  not  being  given  upon  mi®; 
sition  of  three  months,  the  full  and  absolute  right  U 
property  should  be  held  to  remain  with  him  and  1» 
foresaids,  with  power  to  bring  thi^  ^uiic  to  b;ilc,  ^ 
to  ac<!Ounting.  Prior  to  the  date  of  these  di^' 
entailed  lands  had  been  hiirdened  with  a  \^'' 
£10,000  in  favour  of  anothtr  creditor, 

Gn  7th  May  1827,  an<l  nearly  unitio  tonifj^ 
the  above  disposition,  Alexamler  Grah^k  Spf'i 
Graham  Speirs  executed^  in  terms  of  tht  arrv^ 
a  bond  of  relief  in  favour  of  ArohibfJtl  Spci^^ 
bond  proceeded  upon  the  narrative  of  tbt*  oU>^ 
which  Archibald  Speirs  hiid  miderttiken,  wni  ba*i.^ 
to  undertake  for  Peter  Spc'ip*>ai?  tm  mSrHaA  ***' 
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A  partner  of  the  Culcreuch  Cotton  Company,  "  at  the 
special  request  of  Peter  Speirs,  Esq.  of  Culcreuch,  our 
father,  and  us,"  Tlie  deed  farther  narrates  the  execu- 
tion of  the  absolute  disposition  above  mentioned  and 
the  back-bond ;  and  thereafter  these  parties  proceed, 
**  without  hurt  or  prejudice  to  the  foresaid  disposition 
granted  bj  the  said  Peter  Speirs  to  the  ssiid  Archibald 
Speirs  in  any  sort,"  to  bind  and  oblige  themselves  in  re- 
lief to  the  said  Archibald  Speirs  of  all  such  obligations. 
It  having  been  found,  apparently,  that  the  business 
of  the  Culcreuch  Cotton  Company  required  still  farther 
advances,  Peter  Speirs  and  his  sons  executed  a  second 
bond  of  relief,  dated  5th  October  1827,  which  simply 
narrated  that  Archibald  Speirs  had  undertaken  to  come 
under  obligations  to  a  farther  amount  for  the  company, 
not  to  exceed  £25,000,  and  bound  Peter  Speirs,  as 
principal,  and  Ale^cander  Graham  Speirs  and  Graham 
Speirs,  as  cautioners,  sureties  and  full  debtors,  conjunctly 
and  severally,  in  relief  of  such  obligations ;  but  with 
the  dedaration,  that 

*^  the  said  Archibald  Speirs  eluUI  be  bound  and  obliged  to  ex- 
hauat  any  other  security  he  may  hold  for  payment  of  the  said 
sum  of  £25,000  sterling,  or  any  part  thereof,  or  assign  the  same 
to  us,  the  said  Alexander  Graham  Speirs  and  Gndiam  Speirs, 
before  calling  upon  us  for  implement  of  the  above  bond." 

Peter  Speirs  died  in  1829,  and  was  succeeded  by 
his  eldest  son,  Alexander  Graham  Speirs,  who  expede 
a  general  service  to  him,  dated  9th  February  1830,  and 
now  represents  him  by  a  universal  title. 

Archibald  Speirs  died  in  November  1832,  leaving  a 
general  trust-disposition  and  deed  of  settlement,  con- 
veying his  whole  fee-simple  estates  to  trustees  for  cer- 
tiin  purposes,  and  was  succeeded  in  his  entailed  estate 
by  his  son,  Alexander  Speirs.  Alexander  Speirs  also 
completed  his  title  to  the  unentailed  property  as  heir- 
at-law,  and  took  up,  inter  alioy  the  lands  of  Colquhoun 
Oilns  and  others,  in  which  his  ftither  stood  infeft.  He 
thus  completed  his  title,  as  he  alleged,  subject  to  the 
purposes  of  the  trust-deed,  under  which  he  was  entitled 
to  the  residue  of  the  subjects  conveyed.  He  and  his 
father  had  been  in  possession  of  the  lands  of  Colquhoun 
Gilns  and  others  in  question  for  some  time  past,  and 
had  intromitted  with  the  whole  rents  and  profits  thereof. 

After  conducting  the  Culcreuch  Cotton  Company 
for  some  time,  Alexander  Graham  Speirs  became  bank- 
rupt, and  he,  as  an  individual,  and  Uie  Culcreuch  Cot- 
ton Company,  were  sequestrated,  on  26th  May  1837, 
and  Mr  Henry  Brock,  accountant,  Glasgow,  was  ap- 
pointed trustee  on  the  sequestrated  estate.  At  the  date 
of  the  sequestration,  the  advances  made  by  Alexander 
Speirs,  and  his  father  Archibald  Speirs,  to  Peter  and 
Alexander  Graham  Speirs,  amounted  to  £29,631. 
16s.  7d.,  under  deduction  of  £14,986.  10s.,  being 
the  value  of  the  lands  conveyed  in  the  foresaid  dis- 
position, and  of  the  subjects  conveyed  by  another  dis- 
position, by  which  the  cotton -mill  and  machinery  at 
Culcreuch  were  disponed  to  him  in  security.  This 
daim  was  ranked  on  the  estate,  and  Alexander  Speirs 
and  his  father's  trustees  drew  two  dividends,  in  1838 
and  1839,  on  the  claim  thus  ranked.  But  the  trustee 
alleged  that  he  had  not  seen  the  titles  to  the  security 
orer  the  entailed  lands,  and  was  not  at  the  time  aware 
of  Oieir  particulars. 

In  th^  circumstances,  an  action  of  reduction  and 


count  and  reckoning  was  instituted  by  the  trustee  and 
Mr  Brock,  as  against  Alexander  Speirs.  The  sum- 
mons substantially  set  forth  the  principal  facts  above 
narrated,  and  concluded  for  reduction  of  the  disposition 
of  5th  May  1827,  with  the  infeftment  thereon,  and  the 
subsequent  titles  completed  in  the  person  of  AJexander 
Speirs  to  the  lands  thereby  conveyed,  and  for  count 
and  reckoning  for  the  rents  of  the  subjects  disponed, 
drawn  by  Alexander  Speirs  and  his  father  while  in  pos- 
session, on  the  ground,  in  the  Jirst  place,  that  the  dis- 
position was  a  contravention  of  the  deeds  of  entail  un- 
der which  the  subjects  in  question  were  held ;  and  se- 
condly, that  Archibald  Speirs,  the  defender's  father,  was 
not  entitled  to  avail  himself  of  the  said  deeds  of  entail 
not  having  been  recorded,  in  respect  that  he,  as  one  of 
the  trustees  of  Alexander  Speirs  of  Elderslie,  was  bound, 
by  the  terms  of  the  trust-deed,  to  have  seen  that  the 
entail  was  duly  registered,  and  could  not  found  on  an 
omission  for  which  he  himself  was  responsible. 

The  production  was  thereafter  satisfied,  all  objections 
being  reserved  to  the  trustee's  title  to  insist  in  the  ac- 
tion. Defences  were  subsequently  lodged,  and  a  mi- 
nute was  given  in  by  the  trustees  of  the  late  Archibald 
Speirs,  sisting  themselves  in  the  action.  The  Lord  Or- 
dinary having  ordered  cases, 

The  pursuer  pleads — 
1.  The  pursuer,  as  trustee  on  the  sequestrated  estate  of  Alex- 
ander Graham  Speirs,  has  a  good  and  sufficient  title  to  insist  in 
this  action ;  because,  Ue,  the  disposition  of  1827  of  tlie  entailed 
land  was  the  deed  of  Peter  Speirs  alone,  and  Alexander  Graham 
Speirs,  the  bankrupt,  was  in  no  proper  sense  a  consenting  party 
to  it ;  and,  2d,  the  disposition  was  a  contravention  of  the  deeds 
of  entail  under  wliich  Peter  Speirs  held  the  lands.  The  bank-* 
rupt  could  thus  have  reduced  it  as  prejudicial  to  him,  or  liave 
brought  a  declarator  of  irritancy  against  his  father  at  any  time 
during  his  life,  if  he  had  thought  fit.  If^  then,  he  could  reduce 
the  deed  at  any  time  during  his  father's  life,  there  was  nothing 
to  deprive  him  of  his  right,  as  substitute  heir  of  entail,  to  set 
aside  the  deed  as  a  contravention  of  the  entail,  whatever  per- 
sonal responsibilities  this  might  rear  up  against  him  in  Itis  se- 
parate character  as  the  general  representative  of  his  father.  In 
fact,  the  bankrupt  held  two  distinct  characters  ;Jbrsty  he  was  the 
substitute  heir  of  entail,  entitled  to  succeed,  notonly  to  the  estate 
of  Calcreuch,  but  also  to  the  lands  of  Colquhoun  Gilns  and 
others ;  and,  seconctti/,  he  was  the  heir  and  genend  representative 
of  his  father  in  the  unentailed  lands  and  personal  property. 
Now,  he  was  dearly  entitled  to  enforce  his  legal  rights  in  the 
first  character  as  substitute  heir  of  entail,  wluitever  Uabilities 
this  might  draw  after  it,  or  impose  upon  him  in  his  second  dia- 
racter,  as  the  general  representative  of  his  father;  consequently 
it  is  no  relevant  answer  to  allege  that  he  was  cautioner  by  his 
bond  of  relief— a  separate  deed — ^for  the  debt  securod  in  contra- 
vention of  the  ent^  over  the  estates  in  question.  That  the 
bond  of  relief  was  granted  **  without  prejudice  to  the  disposition," 
was  a  mere  declaration  that  the  personal  security  should  not  be 
held  to  innovate  or  weaken  the  efiect  of  the  hentable  security, 
whatever  that  might  be.  Neither  is  it  of  any  consequence  that 
the  bond  of  relief  stipulated  that  Mr  Speirs  of  Elderslie  should 
exhaust  all  the  securities  held  by  him  before  claiming  racourso 
against  the  cautioners.  For  this  provision  could  only  extend  to 
stich  securities  as  turned  out  to  be  available,  and  if;  firom  any  cause, 
the  disposition  of  1827  was  found  ineffectual,  this  could  not  pre- 
vent the  creditor  from  foiling  back  upon  the  personal  cautionary 
obli^tion.  If  the  bankrupt,  then,  is  entitled  to  challenge  the  dis- 
position, the  trustee  on  his  sequestrated  estate  is  entitled  to  in- 
stitute and  insist  in  such  challenge.  Tlie  trustee  stands  in  a 
much  more  favourable  position  than  the  bankrupt  himself,  and 
is  entitled  to  reduce  many  deeds  which  the  bankrupt  could  not 
cliallenge ;  and  tliis  principle  applies  with  peculiar  force  to  the 
heritable  property  of  the  bankrupt  which  may  be  aequinxl  by 
the  trustee  unaffected  by  hitent  burdens  or  personal  obligations 
in  the  person  of  the  bankrupt.  And  it  is  trite  law,  that  the 
faculty  of  reducing  any  deed  whatever,  as  flowing  a  non  hobtnte^ 
or  otherwise,  is  adjudgeable  by  creditors.   And  all  that  the  pur^ 
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««eT  insists  fbr  it  to  set  aside  A  divpoBitlon  as  flowiDg  a  non  hahcntf, 
M  u  to  secure  the  life  interest  <^  the  f$iibi!titutx?'belr  of  entail 
which  tliat  de<^  was  iatended  to  diaappoiiit.  It  b  ^aid  ttie  pur- 
mer  has  na  int^Tust  to  insist  in  thts  pni^nt  ajction,  but  it  can- 
not be  doubteil  that  the  result  of  the  action,  if  succcasflil^  will 
be  becteficial  te  the  creditors.  It  will  Becure  to  the  estate  the 
fttll  v&lge  efthe  hankrupt*fl  Hfe-intefe«t  in  the  lands,  and  tliii, 
id  any  riew,  wjU  gr<?wtly  exceed  the  sum  which  the  defetnier 
Ciin  draw,  by  ranking  m  the  ecquratratioTi,  for  tiie  loss  sUHtmued 
by  hi  ra  in  con^e<iiienee  of  his  eLicurit  y  turnin)?  out  InefTectual. 
The  ^»lne  of  the  [ite-inten'st  will  be  brought  back  a»  a  fund  for 
difisioii  among  the  gener^  ci^itorv^  auil  the  defender  will  only 
be  entitled  to  rank  paripatsu  4a  &  p^TBon^l  creditor,  for  a  sum 
conespondinjif  to  the  diminution  of  his  security*  That  the  re- 
sult of  thi«  action  mljfht  ultimately  throw  open  the  whole  en* 
taUed  e»tat«  to  the  cbiitjis  of  the  crcditorsj  only  strengthen?  the 
pnrsuer^B  C4isc*  2.  The  diapositiun  of  1827,  now  under  challonget 
is  invalid  and  ineffi?ctnaJ  against  Alexander  Graham  Speirs^  the 
tiext  heir  of  entail,  and  the  pursuer,  as  trustet?  on  the  fioque^* 
trated  estalCT  in  respect  that  tliflt  disposltioii  waa  granted  in 
contravention  nf  the  deeds  of  en  fail  and  infeftments  thereon, 
bei«|^  the  only  titles  Under  whicli  Peter  S|iotr8  had  right  to  the 
tubjects,  so  th«t  it  wa»  uitrn  vir^ji  of  him  to  ^rartt  M\y  inch  con- 
Tejance.  3,  In  the  dicumstanee^  of  this  case,  Archibald  Speir* 
WW  not  entitled  to  take  or  accept  tfie  disi>ositioii  of  1827,  not- 
wltliitaiiding  that  the  deeils  of  entail  were  not  reconlcd  in  the 
Register  of  Tmkie«,  becan»e  it  wa«  tneumbeut  on  him,  as  one 
<^»nd  along  with  the  otlier  truttecfl  of  Aleiwider  Spcirs,  first 
of  Eldt^rslie,  to  cause  the  entuila  to  bt^  duly  itx^onlt.'d,  and  hav- 
iog  failt*d  t^J  do  00,  the  defender,  Aleirandcr  SjKnrs,  as  re- 
presenting  him,  is  barred  from  fonnding^  on  the  omission  to  re- 
^Sird  the  dt?qds  which  amae  from  a  brt^U  of  duty  on  the  part  of 
liii  father  as  trustee.  It  is  true,  indeed,  that^  whDe  the  fetters 
of  an  unrecorded  entail  impose  a  personal  obligation  on  the  beiro 
of  entail  poflseaeing  on  the  title  thus  gireii  them,  oneroiiB  third 
partie,'^  contracting  with  the  heir  in  po^wcflsion  will  be  tecuro  if 
they  hold  no  situation  of  trust  to  bar  them  from  foundinf^  on  the 
W4at  of  registration.  But  lookjog  to  the  situation  in  which  Ar- 
dilbald  Speirs  stood  as  trustee  for  Alexander  Hjicnrs,  first  of 
Elderslje,  it  is  submitted  to  be  clear,  that  neither  benoranyotifl 
in  his  right  can  found  on  the  want  of  registration  arieing  fhjm 
hii  awn  neglect  of  duty  as  a  ground  for  defeating  the  entail  It 
It  contended  that  the  only  competent  mode  of  obtaining  redress 
&r  the  iAiury  done  to  the  heir  of  entail  by  the  fkilnre  to  record, 
U  not  by  reducing  the  security,  but  by  a  direct  action  of  da- 
tnages  arising  er  ticUcto,  If  the  security  had  bmn  granted  to  a 
attanger,  thia  might  be  plausible  j  but  as  it  was  granted  to  one 
of  the  truatee^  in  direct  violation  of  the  entail,  and  could  only 
be  aTaiiable  to  liim  if  he  was  entitled  to  take  a^lyantngo  of  his 
own  wrong,  the  natural  remedy  is  to  reduce  the  security  a*  being 
null  and  void  «/>  iFiith,  4.  There  is  no  ground  for  maintaining 
that  the  pursuer  IS  barred  from  challengirig  the  security  held 
by  the  defender  o»er  the  entailed  binds  in  couaequence  of 
having  tanked  his  claim  in  the  scfiuestration.  It  is  believed 
that  the  titlo»  constituting  the  securities,  though  seen  by  the 
pursuer^i  law-agent,  were  not  produced  to  the  tmstee  along 
with  the  defender's  claim.  Vouchers  of  tlw  debt  claimed  were 
cihibitedj  marked  and  returoed,  but  the  titles  were  not  pro- 
duced to  or  examined  by  the  pursuer  as  trustee.  Accord- 
ingly, when  he  isiued  his  deliferance  in  1838,  aa  well  as  for 
aome  time  afterwards,  tlie  pnmier  waa  not  aware  that  any  ob- 
jections existc<l  to  the  validity  of  the  defender's  security  over 
tJie  euuiletl  lands  under  the  dispofitlon  of  1827.  But  as  soon 
as  he  became  aware  of  the  real  sUto  of  the  titiea,  he  lost  no  lime 
in  bringing  them  under  challenge.  BesideBy  the  defender  can 
wifTer  no  prejudice  from  being  ranked  for  a  Icfs  sum  than  he  wai 
entitled  to,  becnufie,  in  the  event  of  the  security  being  set  aside, 
be  will  be  entitled  to  amend  hi*  claim  to  the  'effijct  of  drawing 
«ii  equalizing  dividend  for  the  full  amount  of  any  debt  which 
he  can  shew  to  be  dne  to  him* 

The  defenders  argued — 
The  pursuer  aue^  this  action  as  trustee  for  the  creditors  of  an 
heir  of  entail  in  possessions  under  a  sequestration  of  that  heir's 
estates;  but,  as  It  is  clear  th.Tt  the  substituie  heirs  are  tlie  only 
parties  who  have  any  rlf<ht  to  enforce  these  fetters,  ajid  that  in 
respect  of  their  jus  cmditt  under  the  tailzie,  so,  nnlea^s  the  nur- 


►  as  representing  the  creditors  of  Alexander  UraUum  Speks, 
can  atate  himself  as  entitled  to  «ue  in  the  character  of  an  beir- 
wibfltitutOj  be  cannot  maintttin  this  action  on  the  fftteri  cf  tLe 


entail  Nov»  as  to  title,  it  may  be  qmestloaed,  wbste  th» 
creditors  of  an  heir  in  possessioo  have,  or  a  troitee  trng  ia 
their  name  has,  any  right  to  fount  1  on  the  lestfiiCtiQg  eUaiei  d 
an  entail  fur  the  purpose  of  rendering  thaeecUmidtoulind 
tt^reby  restricting  the  right  fd  the  heir  in  ponesooD  fi^afc^ 
fiimpie  to  a  limited  fee,  so  03  to  preverre  tbe  estate 
tor^  not  to  tacilitate  tlieir  access  to  it.  And  no  paitjr 
a  title  to  sue  in  support  of  thow  fetters,  excepting  in 
of  tbe  objects  coutemplatcd  by  tlie  grsnter,  Thu%ii 
in  Wedderburn  v.  Colville,  M.  U2i§,  that  the  croditiin^A' 
heir  of  entaH  liave  no  right  to  sue^  or  to  oompel  in  kiriafK^ 
a  declarator  of  irritancy  against  a  prior  heir  in  poocMioa  Aal 
it  i^  still  a  mofht  doubtful  point  whether  a  faculty  compd^ii 
an  heir  in  poesessiont  in  reapect  of  a  defect  in  tlie  fettstef  a 
entail^  be  in  its  nature  tranamis^ibtcH,  so  as  to  be  a^Mi'^M'Iffi 
creditora,  or  to  pass  under  a  sequestration,    But^ 


tmstee  entitled,  it  is  clear  that  be  lias  no  uitenast  tftlMillll: 
tbia  action.  Because  it  is  clear  tliat  the  lili^-inteTiit  mm 
heir  of  entail  would  only  come  to  the  creditort  bufrli^erj  «ilk 
the  prior  debt  of  j£l(>,tit>0,  and  %lw  Iknd  fbr  division  v^aM  ki 
diminished  on  the  other  by  a  ranking  loir  the  ML  vtlne  4lki 
defendertj'  security.  The  real  purpose  of^  tbe  puitUtfrlstN 
when  he,  standing  on  the  rostrictiona  of  tbe  enlaO,  shall  m 
cut  down  the  contrnweuhtg  deed,  he  afaall  then  tmn  r^uodad 
sweep  the  wltole  fee-simple  of  the  eatate  Into  tbe  mis^amm^ 
m  defiance  of  these  fetters,  on  the  grouiid  tbat  the  eatiiiicis 
was  recorded.  But  the  defenders  need  not  say  that  wak  ill^ 
suit  never  can  be  alleged  as  an  intereat  to  aue  the  pi«etitMliik 
For  a  party  never  can  maintain  hia  right  to  aite^o  tbtprt^' 
sions  of  a  deed  on  the  ground  that  sueoeaa  in  bi$  actifliwdl 
enable  him  to  defeat  it.  The  purausf  can  only  sue  Ihnia|b4i 
bankrupt,  and  is  in  no  bettor  situation  tbau  hia  author,  li^  h 
The  entail  being  unrecorded,  was  not  o^ctual  againil 
deeds,  and  the  disposition  in  question  waa  granted  tgt 
c^uaes  ;  and,  2.  Even  if  Archibald  Speirs  was  barred  j 
tt^ceptiont  ^m  taking  tlie  security  in  question^  iba 
and  hii  trustee  are  equally  bamnJfrom  ulir*'^»»  '-^ '5  it, 
as  the  bankrupt  ine  nrred  a  uiii vers al  rejir  i  i  Itu  it^ 

Peter  Speira,  who  ohTionsly  could  not  biiv  ^  die{isietf 

action.  Peter  Spifirs  granted  tbe  securif^  tor  an  i^at^oat 
and  with  absolute  warrandice.,  and  tbe^  «t«  the  mttst  e 
sive  bar  to  the  present  action*  either  at  iua  instance  «riMtf 
hia  general  representative.  The  bankrupt  was  notoolf  a**^ 
ness  to  the  sasine  on  tlto  disposition  onder  reductloiv  baf  ktilia 
granted  a  bond  of  relief,  proceeding  on  a  n&rratipe  of  the  di4|i^ 
tion,  a[]d  the  statement  that  Arcliibald  ^ptsirs  uod^irtooklbsi^ 
ligation  for  which  It  was  granted,  at  the  desire  of  himidlattllil 
copcautioncr,  and  on  their  agreement  to  nQli&Fe  him;  andtfce  M 
of  relief  bears  specifically  to  be  granted  vithont  hurt  «r  jf^ 
j  Qtlice  to  the  foresaid  d  bpoaitioQ.  llie  bond  ^r  ^'slI^OOi  t.  p^itA 
by  Feter  Bpelrs  and  hi^  two  sons^  ia  also  importuilk  foe  tt  «» 
tains  a  provision  that  Elderslie  shall  h^  bouad  to  wthMAM^ 
securitiea  wliich  he  then  held  prior  to  any  rcoouiie  upoB  M 
cautioners ;  or,  in  other  worda.  Alexander  Graham  l^piin^  ii 
bankrupt,  takes  from  the  disponee  himiclf  an  oMigilital* 
make  that  disposition  available,  which  la  m^m  ehnUcnjEtd  jalp 
right.  Finully,  the  trustee,  by  ranking  the  cUmw  tinrkr  it 
deduction  of  tlie  security,  neces^rily  fedmittiGd  tba«  lb  »» 
curity  was  a  good  one ;  and  be  is  hai^ty  eatitkdianridbill 
long  an  interval,  to  go  back  on  Uuit  judginenL 

The  Lotd  Oiidinary  reported  the  case  upon  the  ^ 
lowing  interlocutor,  witli  the  accompanjbg  not*: 

"AiA  FehtJtnnf  1845-— The  Lord  Ordinajy  baring  ftju^ftl 
the  revised  ca^s  for  the  parties  and  whole  pi\)oeiSi  <: 
said  eases  to  be  printed  and  boxed  to  the  Loida  t'- 
Division*  in  order  that  tiie  same  may  be  teporled  to  Uii  C<^ 
and  grants  warrant  to  the  keeper  of  Ike  Intuir^ttcMifa  idlf  H 
enrol  the  sanie  accordingly. 

**  iVi>^e.— In  til  is  case  objeettofia  ate  stated  to  Urn  oik  a4j 
pursuer  to  pursue  this  actioii  of  reduction,  and  wlw^  titoliP 
Ordinary  was  the  more  disposed  to  feport,  aa  it  Appe*srfBa» 
tlie  wish  of  the  parties  that  it  should  i«(i«iTe  a  Haii  di*^* 
without  delay,  and  from  tliete  being  no  ftiiiti«r  praqwtdl^* 
favour  of  this  action  of  reduction^  j 

^*  It  proceeds  on  tbe  ground  that  a  tr^ica  wba  bad  MM* 


receive  the  security  now.  uader 
Indudcd  in  the  entail  -^U'W 
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tUfo  of  Ihe  punner,  Mr  Bfock^  tntttee  on  ths  leq^iiefltnitod 
estate  oi  the  heir  of  entail  in  possessido,  Ut,  That  although  the 
h^  of  entail  mig^t  have  right  to  complain  of  the  omission  to 
t^catd  an  entail,  which  deprived  them  of  the  succession,  yet  the 
creditort  et  tlve  heir  in  whom  the  estate  beeame  fee-simple^  anci 

'  their  Irastee,  can  have  no  right  to  reduce  a  security,  in  resiiect 
that  the  property  had,  by  a  previous  omission,  become  subject 
to  an  oDerous  debts  and  obligations ;  2f//y,  That,  as  the  heir  re- 
presented his  father  in  all  his  debts  and  obligations,  and  was 

^  bMDd  to  suppott  the  security  which  his  father  had  granted, 
wUcfa  this  action  is  brought  to  reduce,  the  trustee  for  his  cfe^ 

^  ditorshad  no  title  to  bring  this  action,  whidi  the  oommon 
debtor,  in  whose  right  he  is,  could  not  have  brought. 

''The Lord  Ordhiary  considers  it  very  doubtful,  whether, 
after  the  decisions  that  have  been  pronounced  regarding  unre^ 

•  oerdedentaiiB,  a  subsequent  heir  of  entail  wbo  was  no  party  to 
the  proceedings,  could  bring  an  acUon  of  damages  in  such  cir- 
eumstiuices,  and  he  came  to  be  of  opinion  that  the  trustee  had 
no  rigfht  to  insist  in  an  action  of  reduction  in  the  circumstances ' 

.  of  the  present  case,  but  he  thought  it  better  to  report  the  case 
to  the  Court,  in  order  that  tiiey  may  decide  the  question.** 

At  advising, 

Lord  Justice-  General.— -The  questions  here  raised  fbr  determi* 

•  nation  are  rather  of  a  singular  nature,  and  I  should  have  been 
glad  to  have  had  them  fiffl&er  discussed.  But,  on  perusal  of 
the  cases,  I  entertain  the  greatest  doubt  of  the  pursuer's  title 
•ad  interest,  as  trustee  for  the  creditors  of  Mr  Alexander 
Gf&hsm  Speirs  and  the  Cidcreuch  Gotten  Company,  to  insist  in 
the  conclusions  of  this  action.  We  must  attend  to  the  conclu<' 
fkns  of  the  summcms  of  reduction,  which,  after  the  narrative, 

,  aft  rested  on  the  ground  that  the  dispositicm  granted  by  Peter 
^  Bpdn  to  his  brother  was  in  contravention  of  the  deeds  of  en- 
tail Under  which  alone  he  had  right  to  the  subjects,  and  was 
:  sftm  vires  of  him,  and  that  Archibald  Speirs  was  not  entitled 
t»  accept  of  said  disposition,  notwithstanding  that  the  entails 
wsfe  not  i^Bcorded,  fa^^re^poet  it  was  his  duty,  ^  one  of  his  fa- 
ther's trustees,  to  obtain  tbSee  entails  to  be  recorded,<4Kid  that 
tlid  disposition,  and  all  following  flrom  it,  are  null  and  void,  and 
ioefcctual  ae^ainst  Alexander  Graham  Spdrs,  the  next  heir  of 
entail,  and  the  pursuer,  as  tru«tee  npcm  his  sequestrated  estate^ 
Coniiderilig  the  circumstances  in  which  Peter  Speirs  granted 
the  dispoeition  in  question,  with  absolute  warrandice,  in  oonse* 
^uence  of  adTances  by  his  brother  to  him,  and  in  security  of 
which  his  sou,  the  present  Alexander  Qrahsm  Speirs,  also 
gMited  a  bond  for  his  uncle's  benefit,  and  as  becoming  liable 
fbr  the  whole  of  his  adtaaoes,  it  may  well  be  doubted  whether 
Peter  Speirs  himself  cofdd  have  been  heard  in  an  attempt  to 
reduce  that  disposition,  as  being  barred  iVom  setting  aside  that 
which  he  bound  himself  expressly  to  make  eflbctual.  Can  his 
soa  and  general  representative,  as  well  as  heir  of  entail,  be  in 
ny*  better  situation?  or  can  the  trustee  for  his  oreditort  be  sof 
TUs  is  at  least  extremely  doubtfbl,  as  the  heir  and  the  bank- 
rupt is  then  bound  fbr  every  debt,  and  subject  to  every  excep- 
ttoiv  which  would  have  Iain  against  his  predecessor,  and  by  be- 
iafapartaker  in  the  whole  tnmsaction,  he  could  net  be  heard 
to  nduoe  it  in  the  character  of  heir  of  entalL 

The  pursuer  libels  on  his  title  to  have  this  estate  brought  un- 
der his  control,  but  subject  to  the  fetters  of  the  entail ;  but  it 
can't  be  orerlooked,  tiiat  when  the  dispoeitioii,  ^diidi  is  al- 
leged to  have  been  a  contravention  of  tiie  entail,  is  set  aside, 
the  ^fajtkst  will  be  to  secure  the  estate,  in  req»ect  the  entail  is 
ttnrec^dedi  for  tha  benefit  of  the  creditors. 

But  is  such  an  interest  as  this  consistent  with  the  terms  of 
fte  tHIe  OR  which  the  summons  is  reefted  f  And  it  is  well  put, 
iMif'suc^  an  interest  was  expressly  set  forth,  it  ^couM  noT 
iMlin  support  Of  the  title  mafaitaiaed  by  the  trustee,  to  bring 
badt,  as  in  right  of  the  bankrupt  heir  of  entail,  the  estate  to  be 
subject  again  to  the  fitters. 

It  is  not  likewise  to  be  overlooked,  that  if  the  pmrsuer  was 
t^  soeoeed  in  having  it  fbund  that  the  disposition  is  not  avail- 
aibfe  te  the  heir  of  Ardiibald  Speirs,  as  having  been  in  contra- 
vsiitiDa  of  the  entail,  it  fi>lk>ws  that  the  whole  of  the  securities 
gtmled  by  the  bankrupt  in  his  favour  must  be  ranked  on  the 
Mal6»  where,  then,  wHl  the  benefit  aecrue  to  the  general  ere* 
ditora? 

AimnSiig  that  the  tnsteef  of  the  dder  Mr  SpeizB  were  guilty 
of  <«effleot  of  duty  in  not  recordiAg  the  entail  of  GHns  and 
(HafiuM,  find  hare  tubfeeted  themselves  to  a  daim  of  dtaaar 
ze^m^vk  ifisfaficcf«r  the  KXhstHute  h^irs  of  ontaft,  ttill,  as  tb« 


propott^  was  no^steBred-  by  an  entail  duly  TOcon3ed^iA:WM> 
liable  wr  the  debts  of  Peter  Speirs,  and  he  wae  not  4ebaKQe4^ 
team  granting  a  security  ov^r  it  for  sums  advanced  on  his  b«-^ 
hooi;  and  it  is  aS  such  security  that  the  representative  of  Ar« 
eMbald  Speirs  alone  Insists  on  retaining  it 

Lard  mackeiaiiev — ^I  am  of  the  same  opinion.  This  is  a  ve^ 
dnction  of  a  disposition  on  the  ground  oi  its  being  in  oontm* 
vention  of  the  entail.  Now,  in  the  first  place,  such  an  action^ 
cannot  be  brought  by  the  contr^vener.  It  cannot  be  hronght 
by  a  par^  who  is  the  heir  and  general  representative  of  Iha . 
contravener;  nor  by  his  creditors,  because  they  arQ  in  fossesh 
sion  of  nothing  bettor  than  the  right  oi  the  general  representa-. 
tive  of  the  contravener.  Virtually  the  general  representative . 
is  just  the  contravener ;  and  the  creditors  cannot  be  in  a  bettet 
position  than  him.  \  ^ 

Lord  FnlUrtmL — I  cannot  see  how  the  pursuer's  oase^saa  hem  > 
statement  even.    His  action,  if  brought  through  the  rigb^  of  j 
Alexander  Graham  Speirs  as  heir  of  entail,  will  not  do,  for  it , 
is  as  clear  as  can  be  that  the  provisions  of  an  entaU  whicl]|  ia ; 
not  recorded  are  invalid  to  found  a  reduction  of  an  oneroqn  ] 
deed.    But  then  the  pursuer  also  founds  on  the  next  deed.  Had 
the  action  been  brought  by  Alexander  Graham  l^irs  aa  a 
substitute  heir  of  entail,  who  did  not  represent  his  father  by  n « 
general  representation,  he  might  perhaps  have  brought  a  scurt 
of  action  of  damages  agahist  the  trustee  and  grantee  of  ti)a/ 
deedsought  to  be  redact  for  failure  to  record  the  entail    J^Ui^ 
then  Alexander  Graham  Speirs  is  the  heir  and  general  reiff«^{ 
sentative  of  liis  fiEbther.    And  the  creditors  cannot  sue  exe^P^ 
through  the  right  in  their  sequestrated  debtor  ^>eir9.    Tto« . 
may  be  a  difficulty  in  dismissing  the  action  on  the  ground  of-«  i 
want  of  title,  because  tiie  creditors,  or  the  trustee  &  them,  haa  r 
an  interest  to  get  the  estate  disencumbered  of  Speirs's  bond^ 
But  as  parties  md  not  stand  on  the  preliminary  defence^  then  it : 
may  perhaps  be  as  well  to  express  our  judgment  by  a  general , 
finding  sustaining  the  defences,  and  assoilzieing  the  defender)^  .:> 

Lord  Jeffrey  couQXUted,  .<'■;  r^ 

The  Court  accordingly  repelled  the  reasons  of  i^ 
ducti(Hi,  and  assoilzied  ^e  defenders  from  the  whot# , 
conclusions  of  the  action,  with  expenses.  <  : 

Authorities  for  Pursuer.— Phaser  r.  Fraser,  26th  May  itf^^' 
S  S.  and  D.  806.  2  More's  Stair  Notes,  dOO.  Colvfll^  !2M' 
Jan.  1779;  M.  180,  Ersk.  ii.  13,  6.  Wedderbum,  29th  Janic 
1789  ;  M.  10,426.  Willison  v.  Cullender,  26th  Feb.  1724- M.^ 
15,369. 

Authorities  for  Defenders.— Statute  1685,  c.  23.  Maegt^igdf: ' 
llth  Mardi  1887;  15 Shaw,  837.  Paterson  v,  Cuthbert ;  Hu^ne'^ 
Decisions,  869.  Stair,  3,  5,  13,  and  3,  8,  50.  Boss  v.  DrtmH 
mond,9th  Feb.  1836;  14  Shaw,  457.  Stewart  r.  Fullerton; 
4  W.  and  S.,  196.    Cathcart  p.  Cathcart ;  5  W.  and  S.  346. 

Lord  Ordinary^  Murray.— ^ct  Marshall,  T.  Mackenzie;  Gib* , 
son-Craigs,  Dalziel  and  Brodie,  W.S.,  Agents, — AU,  CowaiWj 
Moncreiff';  H,  G.  Dickson,  W.S.,  Agent—W.  CTWfc.— CJ-Cj   ?> 


10^  June  1845.  / 

First  Divisio«f.--<J.C.> 
No.  190.— «Oeobge  Robikson  Forbes,  Suspinder,  v*, 
Albxakimbs  Moriuson  and  James  Moib,  Reepun^^ 
derm. 

Judicial  Factor — Curator  Bonis — ^Expenses-^Prooess — Circmk-: 
stances  in  which  a  curator  bonis,  who  had  sisted  himself  asjnur*, 
suer  t'u  room  of  his  ward  in  cm  action  of  reduction  ana  cfaniqyet) 
foised  hg  him,  i»  which  the  defenders  were  found  entitled  ta  es^- 
penus.  which  etcceeded  the  amount  qf  his  ward*s  funds  after  paging^ 
nis  £ainbwrgh  agent\  and  his  own  expenses,  as  country  ageni,  irait 
held  not  Ealte  personaUg  for  ike  amount  ofthed^enders^  expenseg,^ 
Obiter,  That  a  curator  bonis  mayy  in  certain  circumstances^  (md 
contrary  to  the  general  ruU,  render  himseff  personally  liable  m  tht 
expenses  of  the  opposite  party,  in  Uiiaatton  carried  on  by  kkn  in 
his  curatorial  capacity.  Question,  Whether  a  curator  bonis  eoH^ 
he  found  persow^  hablefor  the  expenses  of  an  action  insisted  m 
Im  kbn  in  thoAamaeity  in  any  separate  actum  f 

Diligence-Judicial  Insetor— ^^urator  Bonis— Pvooestf-^QuM^^ 
tion,  YHiether,  where  a  detreefor  expenses  is  obtained  ogainK^ 
part^  pufstting  an  action  inihe  character  qf  curator  bonis,  j>^sp<iif 
dilfyenceagt^  suchpotrtg  txm  cmp^mly  foQme  mi^Mf^ 


444 


REPOETS  OF  CASES  DECIDED 


[Jo» 


Peter  Morrison  carried  on  a  considerable  business  as 
a  merchant  in  Portsoy  and  its  neighbourhood  prior  to 
1834.  In  the  spring  of  that  year,  in  consequence  of 
symptoms  of  mental  derangement,  he  was  confined  in 
the  Aberdeen  Lunatic  Asylum.  James  Moir,  his  sis- 
ter's husband,  carried  on  his  business,  with  concurrence 
of  Alexander  Morrison,  the  brother  of  the  lunatic,  as  for 
his  behoof.  Peter  Morri^n  having  been  subsequently 
cognosced,  in  August  1835,  and  Alexander  Morrison 
appointed  his  curator,  a  transaction  was  entered  into  be- 
tween Alexander  Morrison  and  Moir  for  selling  Peter 
Morrison*8  stock  in  trade  to  the  latter  for  £949.  11.  7^^ 
conform  to  inventory  and  v^uation  thereof.  Peter  re- 
mained in  the  asylum  till  November  1836,  when  he  was 
released.  But  his  brother  did  not  formally  renounce 
his  curatory  till  May  1837. 

In  the  mean  time  two  deeds  had  been  executed,  the 
one  of  date  28th  March  1836,  while  Peter  Morrison 
was  in  the  Aberdeen  Asylum,  by  which  Alexander  Mor- 
rison, iTiier  aUa^  discharged  Moir  of  Uie  price  of  Peter's 
stock  in  trade,  and  of  Moires  intromissions  with  debts 
and  funds  referred  to  in  the  deed ;  and  the  other,  dated 
12th  April  1837,  by  which  Peter  and  his  curator,  and 
another  brother  taking  burden  for  him,  on  a  narrative 
of  the  previous  discharge  and  other  transactions,  dis- 
charged James  Moir  and  Mrs  Moir  of  the  sums  and 
transactions  referred  to  in  it,  and  also  of  all  claims  and 
demands  of  whatever  nature  he  had  against  them,  &c. 

In  December  1837,  Peter  Morrison,  who  had  again 
commenced  business,  raised  against  Alexander  Morri- 
son and  Moir  an  action  of  reduction,  declarator,  count, 
reckoning  and  damages.  The  summons  concluded  for 
declarator  that  he  had  reconvalesced  on  6  th  May  1837, 
and  called  for  reduction  of  the  two  discharges  before 
mentioned,  upon  the  ground,  inter  alia,  that  the  first  of 
them  had  been  made  and  granted  "  fraudulently,  col- 
lusively,  and  illegally,  and  to  the  pursuer's  great  lesion 
and  prejudice ;"  and  that  the  last  of  them  had  been 
"  elicited  and  impetrated  from  him  by  fraud  and  cir- 
cumvention, while  he  was  in  ignorance  of  the  facts, 
and  not  sufficiently  recovered  from  the  indisposition 
under  which  he  had  been  labouring,"  and  set  forth 
facts  leading  to  the  inference,  that  they  were  the  re- 
sults of  a  conspiracy  by  his  brother  and  Moir  for  de- 
frauding him  of  his  property.  The  summons  con- 
cluded for  having  the  deed  set  aside,  the  sale  of  the 
stock  declared  ineffectual,  and  for  pajrment  of  £3000  as 
the  balance  thereof,  and  for  various  large  sums  in 
name  of  damages,  &c.  A  record  was  made  up  and 
closed,  and  issues  adjusted  to  try  the  cause.  The  issues 
involved  the  questions,  whether  the  deed  of  March 
1836  was  fraudulent;  whether  the  deed  of  1837  was 
the  deed  of  Peter  Morrison ;  whether  his  brother  and 
Moir  had  frauduletitly  intromitted  with,  and  had  fail- 
ed to  account  for  his  property;  or  whether  he  had 
homologated  their  actions  after  his  reconvalescence. 
Sometime  after  Peter  Morrison  had  again  become  in- 
sane, he  was  confined  in  the  Dundee  Asylum,  and  on 
the  application  of  the  Banffshire  Prison  Board,  the  sus- 
pender, George  R.  Forbes,  town-clerk  of  Banff,  was, 
in  1840,  appointed  his  curator  bonis.  The  action  at 
Peter  Morrison's  instance  was  intimated  to  him  by  let- 
ter from  the  agents  of  Messrs  Alexander  Morrison  and 
Moir  in  March  1841,  and  thereafter  formally  on  4th 


June  following,  and  Mr  Forbes  was  the  next  dij  gA- 
ed  as  curator  bonis  and  pursuer  in  room  of  Peter  Mor- 
rison, in  terms  of  a  minute  given  in  by  him.  Twodayi 
thereafter,  Mr  Forbes  gave  notice  of  trial  at  next  Abo- 
deen  circuit  Before  the  circuit  met,  however,  aoGOh 
muning  took  place  between  the  parties,  with  a  view  (^ 
terminating  the  proceedings  without  incurring  the  ei- 
pense  of  a  trial.  The  defenders  on  that  occaaoo  pro- 
posed that  the  action  should  be  abandoned,— esch  paitr 
paying  his  own  expenses ;  and  it  was  arranged  tk 
the  notice  of  trial  given  by  the  porsaer  shoold  be 
countermanded.  Without  fiurther  conununicatioD,  boi 
on  an  understanding  that,  if  no  compromise  vm 
effected,  he  should  be  entitled  to  give  notice  of  tiiil, 
Mr  Forbes  again  gave  notice  for  the  Christniaa  atti^ 
at  Edinburgh,  Messrs  Morrison  and  Moir  remoo- 
strated  on  account  of  the  expense  of  bringing  (be  fit- 
nesses fi-om  the  country,  and  suggested  next  Abcnfecs 
circuit;  but  the  trial  took  place  on  20th  December 

1841.  An  extensive  proof^  written  and  parok,  htiisf 
been  led  for  the  pursuer,  but  no  evidence  led  for  ik 
defenders,  the  jury  returned  a  ver^t  finding  "tk 
Peter  Morrison  was  of  weak  mind ;  but"  finding  "fjf 
the  defenders  on  all  the  issues,  there  being  no  feuid;' 
Vide  Report,  D.  B.  and  M.,  yoL  iv.,  p.  339.  Tlie  Govt 
in  applying  the  verdict,  pronounced  an  interiocntor,i 
which  they  "  assoilzie  the  defenders  from  the  cooda- 
sions  of  the  libel,  and  decern :  Find  the  pursoer  W 
to  the  defenders  in  the  expenses  incurred  by  tfaeo  b 
this  action."  The  interlocut<»'  n^as  -worded  in  the  a^ 
general  terms,  as  Morrison  and^  Moir  stated,  in  wki 
to  keep  tlie  question  as  to  Uie  personal  liabilitjtii 
Forbes  open.  Afterwards,  the  Court  approved  of  ^ 
auditor's  report  on  the  account  of  expenses  incorffi 
by  Moir,  and  decerned  for  payment  of  £318.  15.  ^ 
and  for  £305.  13,  6.  as  the  amount  of  the  taxed  a* 
penses  incurred  by  Alexander  Morrison.    On  1st  im 

1842,  Mr  Forbes  paid  Moir  and  Morrison,  tow^ 
their  joint  account  of  expenses,  £203.  3. 1.  ootoftbt 
lunatic's  funds,  having,  as  he  stated,  no  fiuuh  of  lti> 
ward  out  of  which  he  could  make  a  farther  pajiBeaL 
Within  a  few  days  after,  Mr  Forbes  was  superseded  n 
the  management  of  the  lunatic's  estate,  whfch  was  ^ 
questrated  on  the  application  of  the  creditors  od  ^ 
June  1842,  and  soon  after,  on  the  warrant  of  the  I^ 
Ordinary,  he  ceded  possession  of  his  ward's  *te^ 
effects  to  the  trustee  in  the  sequestration.  In  Deees- 
ber  following  he  applied  for  his  discharge,  and  on  lit- 
rendering  his  curatorial  accounts  for  approval,  he  ^ 
credit  for  the  payment  of  £203.  3.  1.  above  maiQ^ 
ed,  as  a  payment  to  account  of  the  expensed  contaiKs 
in  the  decree  agsunst  him  as  curator  bonis.  It  app*" 
ed  that  he  also  credited  himself  with  a  lai|;e  aos « 
payment  in  full  of  his  expenses  as  country  agent » 
the  above  action,  and  in  payment  of  his  agenB » 
Edinburgh,  &c.  The  trustee  on  Peter  Morrison's  crfii« 
having  appeared  as  a  party  in  the  petition  by  Mrf«^ 
bes,  the  Court,  on  the  report  of  an  accountaat,  in  wv> 
it  appeared  that  the  sum  due  on  his  curatorial  ac««J 
was  less  than  the  expense  of  the  appllcatioo,  discb^ 
him  of  his  curatory. 

The  agent  of  Messrs  Morrison  and  Uoi^  ^^ 
July  1843,  \n-ote  to  Mr  Forbes  a  letter,  in  wW 
after  stating  that,  in  consequence  of  what  he  had  fc** 
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he  feared  the  trustee  would  dispute  the  right  of  his 
clients  to  be  ranked  preferably  for  the  balance  of  their 
accounts  on  Peter  Morrison's  estate,  he  added, — 

**  You  know  you  often  told  me  it  was  distinctly  arranged  be- 
tireen  yourself,  the  trustee,  and  the  creditors  generally,  that 
Dor  expenses  were  to  be  paid  in  preference,  and  that  our  claim 
for  a  preference  should  be  sustained.  I  cannot  reconcile  these 
statements  with  what  is  now  said,  but  if  you  can  shew  that 
you  had  tlie  authority  of  Peter's  creditors  for  insisting  in  the 
process,  which  you  have  often  told  rao  you  Imd,  we  will,  if  ne- 
cessary, take  measures  which,  if  I  mistake  not,  will  hare  the 
effect  of  compelling  them  eiUier  to  ^ow  the  debt  to  be  paid 
out  of  the  first  funds  realized,  or,  if  tli^y  prefer  it,  i>ay  it  out 
of  their  own  pockets.  Such  proceedings  would  be  any  thing 
bat  pleasant.  We  have  all  had  litigation  enough  already.  I 
may  not  be  in  Banff*  for  some  days,  and  my  clients  are  now  so 
argent  that  I  really  wish  you  could  send  the  two  £50  bills,*'  &c. 

Mr  Forbes's  answer,  which  was  dated  7th  July  184^, 
was  in  the  following  terms : 

**  In  reference  tooiv  long  coovergation  to-day,  relatire  to 
the  debt  due  to  your  clients,  Messrs  Morrison  and  Moir,  as  de- 
fenders in  the  action  against  them  at  the  instance  of  Peter  Mor- 
rison, I  beg,  in  the  first  plaoe,  to  thank  you  Ibr  the  expression 
ofyoaroouTiction  of  my  bona  fides  in  the  oorrespondence  which 
has  taken  place  with  respect  to  a  settlement ;  and  in  the  next 
place,  I  hare  to  assure  you  that  nothing  within  the  compass  of 
my  power  will  be  left  undone  for  having  the  arrangement,  which 
I  hare  always  g^ren  yon  to  understand,  and  which  I  always  nn» 
derstood  myse^  was  solemnly  entered  into,  carried  into  Aill 
effect ;  and  in  this  I  cannot  doubt  that,  in  the  circumstances, 
I  will  and  must  succeed.    In  the  mean  time,  you  will  see  that 
it  cannot  be  ibr  the  adrantage  of  your  clients  to  press  me ; 
and  I  aa  sure  that,  after  what  I  Mud  to-day,  you  will  not  ad- 
rise  them  to  do  ao^Vut,  9i»  the  contrary,  will  recommend  to 
them  to  delay  until  X  can  hare  an  opportunity  of  doing  what  I 
can  to  get  me  arrangement  I  hare  spoken  of  put  into  execu- 
tion.   »tuated  a9  I  am,  it  is  my  interest  (without  any  refer- 
ence to  questions  of  liability,  which  it  is  far  from  my  wish  to 
raise)  to  get  this  done  with  as  little  delay  as  possible,  and  you 
may  rely,  therefore,  that  my  exertions  will  be  as  prompt  as  I 
can  make  them  ;  and,  sincerely  trusting  that  a  rery  short  time 
will  only  be  requisite  to  get  all  questions  settled  to  thO'Satisfac- 
tion  of  all  parties  conoemed,  and  that  there  will  soon  be  no  oc- 
casion for  prolonging  our  correspondence  on  this  subjeot,  I  am," 
&c 

A  letter,  dated  11th  July  following,  by  the  agent  of 
Alorrison  and  Moir,  contained,  however,  as  Forbes 
iUeged,  the  first  intimation  that  he  was  held  by  them 
:>er3onaU7  liable  for  their  accounts.  That  letter  bears, 
that 

*  while  I  have  conrhioed  ^cm  of  yonr  bona  fi4e$t  they  still  iU" 
ist  on  getting  the  two  £50  bills.  They  say  they  hold  you  per- 
onally  liable^  as  well  as  bound  qua  curator,  for  the  expenses 
ontained  in  their  decreets,  and  therefore  you  must  strire  to  re- 
luce  the  debt,"  Ac 

Forbes  replied,  that, 

hariuflr,  as  you  are  aware,  been  dircsted  of  the  charge  of  Peter 
[orrison's  estate  by  a  sequestration  so  far  back  as  June  1842, 
must  decline  making  any  fUrther  payment  to  your  clients,  Mr 
Jexander  Morrison  and  James  Moir,  to  account  of  the  expen- 
i9  foand  due  to  them  in  the  action  at  Peter  Morrison*s  instance 
(AJnst  them,  nor  can  I  grant  my  bill  for  the  same,  or  any  part 
tereof.  In  these  circumstances,  I  beg  to  intimate,  that  hfyour 
icnts  renew  their  threats  of  diligence  against  mc,  or  should 
n  the  same  into  execution,  I  will  immediately  apply  for  a 
ispension,  «nd  bold  your  clients  liable  in  the  expenses  thereof, 

Messrs  Morrison  and  Moir  having  thereafter  extract- 
l  the  decree  in  the  action  at  Peter  Morrison's  instance, 
larged  Mr  Forbes  to  pay  the  balance  of  their  ac- 
unt,  and  threatened  pci-sonal  diligence.  Forbes  sus- 
nded.     Answers  having  been  lodged,   the  note  of 


suspension  was  passed  by  the  Lord  Ordinary  without 
caution  or  consignation,  and  that  interlocutor  was  una- 
nimously affirmed  by  the  First  Division.  A  record 
having  been  thereafter  made  up  and  closed. 

The  suspender  argued — 1.  The  complainer  became 
subject  to  no  responsibility  except  qua  curator  bonis, 
ihe  character  in  which  he  sisted  himself  in  the  process 
commenced  and  prosecuted  by  the  ward  himself,  pre- 
vious to  the  complainer's  appointment  as  curator.  In 
the  circumstances,  he  was  bound  to  get  a  decision  in 
that  action,  and  he  did  not  unnecessarily  litigate,  but 
acquiesced  in  the  verdict  of  the  jury.  2.  No  decree 
having  passed  against  the  complainer,  except  in  the 
official  character  in  which  he  was  allowed  to  sist  him- 
self in  the  discharge  of  his  duty,  a  charge  to  pay  the 
expenses  of  process,  under  pain  of  imprisonment  and 
poinding,  or  arrestment  of  his  individual  iiinds  and 
effects,  was  wholly  illegal.  3.  The  complainer  having 
made  such  a  payment  to  the  chargers  as  the  funds  of 
Peter  Morrison,  under  his  curatorial  management, 
enabled  him  to  make,  and  Peter  Morrison's  estate  hav- 
ing been  thereafter  sequestrated,  and  the  complainer 
discharged  of  his  office,  actings  and  intromissions,  as 
curator,,  and  being  now  in  possession  of  no  funds  to 
satisfy  the  decree  against  him  as  curator,  suspension 
ought  to  be  granted,  with  expenses.  4.  The  complainer 
was  entitled  to  pay  his  agent's  accounts  and  his  own, 
(which  consisted  mostly  of  outlay,)  out  of  his  ward's 
funds,  as  they  became  due. 

The  respondents  argued — 1.  The  charge  being  in 
precise  conformity  to  its  grounds  and  warrants,  and 
no  relevant  objection  having  been  stated  against  it,  it 
ought  to  receive  effect;  and  the  ultimate  diligence 
which  is  threatened  is  fully  justified  by  the  terms  of 
the  decree,  warrant  and  charge.  2.  Where  a  curator 
or  trustee  has  engaged  in  litigation  with  third  parties, 
and  been  subjected  in  expenses,  it  is  no  answer  to  a 
charge  for  payment  of  such  expenses  to  allege  that 
the  estate  under  his  administration  is  exhausted,  and 
that  he  is  not,  in  his  official  character,  possessed  of  any 
funds:  Scott  v.  Pattison,  21st  Dec.  1826;  5  Shaw, 
172.  Gibson  v,  Pearson,  Wilkie  and  Robertson,  25tli 
May  1833  ;  11  Shaw,  656.  3.  Even  supposing  a  cm- 
ralor  bonis  is  to  be  viewed  in  a  different  light  from 
a  trustee,  yet  he  becomes  personally  liable  for  the  ex- 
penses of  a  suit  like  the  present  if  he  carries  it  on 
after  he  knows  that  it  is  groundless  and  untenable, 
as  the  suspender  must  have  known  the  present  suit 
to  be,  on  his  own  inquiries  prior  to  sisting  himself 
in  the  action,  and  at  all  events,  on  his  precognitions 
previous  to  going  to  trial.  4.  Farther,  the  present 
case  is  so  closely  analogous  to  that  of  a  trustee  in  a 
sequestration,  that  it  must  be  judged  by  the  same  rules, 
for  the  letters  of  the  parties,  of  4th  and  7th  July  1842, 
imply  necessarily  that  the  suit  was  carried  on  by  the 
suspender,  for  behoof  and  on  the  responsibility  of 
Peter  Morrison's  creditors.  5.  Separattm,  The  suspen- 
der having  introraitted  with  and  realized  the  curato- 
rial estate  to  an  extent  greatly  beyond  the  sums  charged 
for,  was  not  entitled  to  apply  the  funds  of  the  estate 
in  pajrment  of  expenses  incurred  by  himself  and  his 
agents  in  the  litigation  with  the  chargers,  to  the  effect 
of  leaving  unpaid  the  expenses  found  due  by  him  to> 
the  chargers,  but,  on  the  contra^j^WiS^Vbound  to  apply*- 
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these  funds  primarily  in  payment  of  the  chargers'  ez« 

peiises. 

^    The  Lord  Ordinary  pronounced  the  following  inter- 

iBcntor,  with  the  aoeompanying  note. 

"  2^JaMuary  1845. — ^The  Lord  Ordinary  haying  heard  counsel 
Jn  thif  9^00880  of  sttBpensioQy  and  thextsaher  conyidered  the  re- 
cord and  whole  process,  suspends  the  letters  simpliQiUr^  and  finds 
the  suspender  entitled  to  expenses,  as  the  same  may  be  taxed 
fay  the  auditor,  and  decerns. 

**'  iVole.— The  Lord  Ordinary  cKnaeAvw  it  to  be  deaiiy  crta* 
hUshedduour  lair  and  practioe,  that  when  tutors  and  curaton 
are  subjected  in  expenses,  in  a  suit  carried  on  by  them  solely 
for  behoof  of  their  ward,  the  judgment  imports  their  subjection 
only  in  their  curatorial  capacity,  and  is  satisfied  and  suspended 
by  their  settmg  forth  that  the  curatorial  property  or  funds  are 
•jphaustetL  There  is  no  example  of  any  decree  against  tutors 
and  curators  being  carried  farther. 

**  The  exemption  of  judicial  curators  and  factors  from  personal 
l^fponitbility  for  proceedings  in  the  fair  and  bona  fide  exerdsi 
of  their  office,  is  perhaps  still  more  dear.  It  is  often  part  of  the 
duty  of  factors  loco  tutorisy  of  curators  ad  liteSf  of  curators  boniSj 
lOid  other  similar  f^inctionaries,  to  insist  on  suits  for  behoof  of 
the  parties  or  estates  judicially  under  their  charge ;  but  a  decree 
kgtiinst  them  nomine  officiorum  has  never  been  held  to  infer  per- 
SMial  responsibility. 

'*^*  In  all  cases,  both  of  judicial  and  of  extnoudicial  curators,  it 
01  no  doubt  possible  to  figure  cases  of  such  wanton  and  un- 
warrantable litigation,  as  to  call  on  the  Court  to  award  expenses 
kgalnst  the  curators  personally  s  but  no  such  decree  was  asked 
«p  pronounced  in  the  present  instance. 

^*  The  case  was  assimilated  to  that  of  trwtaea  upoD  ineolfent 
and  other  estates,  who  are  held  to  guarantee  fUnds  for  Uie  costs 
of  auy  suit  in  which  they  engage  with  third  parties,  just  as  they 
are  bound  for  contractions  to  their  own  agents,  or  fhmishcrs  of 
necessaries  to  the  estates  under  their  charge.  In  these  instances, 
•idiiaet  engagement  to  pay  the  articles  ocdered  may  be  implied. 
But  tb^  caaes  are  essentially  ditfen^t  fh>m  the  present.  Trua* 
tees  generally  act  for  behoof  of  parties  of  mature  age,  and 
capacity  able  to  instruct  and  guarantee  them.  But  the  contract 
of  utlsoontestation,  as  between  the  curator  and  adrersary,  does 
not  iafer  that  personal  liability  whidi^  in  «ther  apedal  cases^ 
QMiy]K)ssibl^  be  raised  ups  eren  against  tutors  and  curators,  for 
special  ftimishings  on  their  mandate.  It  is  not  clear,  however, 
that  an  officer  of  Court,  such  as  a  curator  ad  liteihy  or  a  curator 
l<mt«,  would  be  personally  liable,  even  to  the  ward's  agent,  for 
the  expenses  of  theh:  own  side  of  the  suit.  The  latter  is  bound 
la  look  to  the  extent  and  resources  of  the  curatorial  estate  for 
\xU  idemnification ;  as  by  law  the  inventories  must  be  publicly 
recorded. 

^  Tn  tiie  present  instance,  the  specialties  of  the  case  are  aH 
itiotigly  in  miFour  of  the  sumender*  He  was  appointed  in  lasWVb 
fiyfiis-rrin  fact,  at  an  advanced  stage  of  the  cause— to  attend  to 
tjj^e  interest  of  a  litigant  who  had  become  Insane.  The  suit  was 
dfan  aspect  which  entitled  and  bound  the  curator  to  proceed ; 
hfe  ceuld  not  with  propriety  abandon  the  action,  and  leave  the 
lunatic's  property  (which  was  then  reputed  to  be  considenMe) 
mn  tP  decree  ^rodaetion  and  costa  at  the  instance  of  the 
^urger9i  without  a  fair  and  temperate  discussion  of  the  case  on 
tnal  \  and  the  loss  of  a  fund  to  answer  the  costs  of  the  chargers, 
icems  to  be  imputable  to  causes  over  which  the  judicial  curator 
tttdveebutroL'* 

The  respondents  reclaimed.     At  advising, 

Lord  Justice- General — I  understand  the  argument  of  the  re- 
fpeudenu  to  coiae  to  this,  that  Mr  Forbea  had  aiade  what  was 
equivalent  to  a  promise  to  see  these  expenses  paid.  But  I  de 
net  think  that  is  the  case.  Look  at  the  facts.  The  letters  on 
which  this  argument  is  founded  are  all  about  a  year  subse- 
quent in  date  to  the  sequestration.  These  letters  indicate  an 
ssteatpted  aitaagenent  with  the  trustee  and  creditors  t»  ob- 
Mi  fitnneet  of  these  expenses  out  of  the  estate  as  a  pre&raUe 
4eht^;  but  they  by  no  means  come  up  to  the  incurring  of  a  per- 
sonal Uability  for  these  expenses  by  the  curator,  whose  control 
over  the  estate  had  ceased  from  the  moment  of  the  sequestra- 
tidUl  Th^  shew  no  move  than  that  he  thereby  proanised  to 
use  his  inftuence  to  get  them  paid  ky  the  trustee  and  eieditdri. 
And  there  is  nothing  to  sliew  that  he  did  not  exert  his  iufilu- 
ence  for  that  purpose. 
'  Then,  as  to  thc&rrying  ou  of  the  aCtlon.    THs  man  was  ap- 


pointed curator  mainly  at  the  instance  of  the  TCspoiideB^i^ 
were  anxious  to  gpet  rid  of  the  action,  after  the  turn  mtA 
justed.  He  then  eomes  forward  and  proceeds  witli  it,  the  |mis 
part  of  the  expense  being  alieady  incurred.  ThosvuMli^ 
to  shew  tiiat  the  action  was  groundless.  In  ibort,  th»  fUk 
circumstances  of  it  turned  out  to  be  very  pecuHir.  Ii  tm 
drcumatances,  is  this  party,  appointed  bj  the  Court  to  ited 
to  the  interest  of  a  lunatic,  and  who  does  not  wantonly  origiBue 
the  action,  to  be  held  liable  personally  for  the  expesw?  I 
think  not  There  is  a  manifest  difference  between  a  tarn 
6dmii  and  a  trustee.  A  trustee  ia»  at  leastitis  bbdutytokt 
in  constant'Communicalion  with  his  crediion..  He  is  boMds 
consult  them  and  communicate  with  them  in  tttrj  natter  af 
moment,  and  to  warn  them  when  proceedmg  to  take  vporns 
any  suit  like  the  present,  that  he  may  have  todaim  fiudiin 
them  towards  defiraying  the  expenses,  which  may  eooietocinid 
the  amount  of  the  tmst-funds, — eo  that  if  they  retohetblk 
shall  go  on,  they  do  so  at  their  peril :  and  he  is  booad  tft « 
that  he  has  fhnds  at  his  disposal,  or  responsible  psitia  on  tka 
he  may  draw  ibr  them,  before  ha  litigates. 

But  the  case  is  different  here  whm  the  paity  mutt  Ida 
his  own  judgment,  and  where,  if  he  acts  &oiia>feuid  JnaifiiklT, 
he  will  not  be  held  to  ineur  personal  responaibiii^. 

As  to  the  aoeounts  incurred  by  hiso,  and  paid  oetof  tbiah 
as  countiy  agent  in  the  litigation,  that  may  be  a  aioai  asfiaai 
matter.    Butthal  wasfbr  inviastisatioaiatheseqiHtBliaB. 

Lord  Mackemie.'-ThiB  is  a  case  of  diffietd^ ;  bm,  oatheiUi 
I  cannot  differ  ftxHB  your  Lordship  in  the  result  at  vhkk  I  aoi 
The  case  of  a  eumtm  boms  is  difE^ent  from  thsostof  tMs 
The  latter  consults  with  his  oonstitneots,  sad  thsy  nsibe  a 
the  propriety  of  litigating^  and  ere  responaiUe  ior  tbeeutt^ 
it.  Acuraior  bonis,  however,  cannot  oonsuit  with  Us dks^ 
cannot  tell  the  truth  of  his  client's  avenoents,  in  the  aut  nW 
by  him  befive  his  uisanity— and  he  must  just  set  fvtkU 
so  fiur  as  ke  knows.  At  the  same  tinie,  it  is  dsbesteaiii* 
cult  to  lay  down  a  rale  as  to  the  persoaal  impmUHtfit 
cstrainr  bcms.  We  cannot  ky  ib  cbsm  that  he  ii  wtm  ps 
sonally  liable.  That  woald  be  a  WMt  dangeieas  aneifdi 
law.  If  he  does  his  duty  properly,  however,  hs  ii  oa  is)^ 
If  he  is  guil^  of  a  gross  breach  of  duty  to  the  oths  liieiii 
Utigatien—if  the  cause  of  his  wsrd  be  known  to  lasi  a  ^ 
bad— if  he  knows  that  he  has  no  funds  to  pay  thesKpns' 
then,  if  he  took  up  the  litigation,  he  might  mear  a  ps>a 
liability  for  the  expenses.  Ue  oould'ut  be  attoirei  to  as 
a  difficult  and  expensive  suit,  knowii^  that  he  ooiU  n 
meet  the  costs  out  of  his  clients  fimds,  without  iaoHiiif  pe 
sonal  liabiUty.  Now,  the  present  case  dees  not  asenioaaitf 
to  any  of  those  points,  though  I  oonfiBSs  it  approtctei  tka 
pretty  nearly,  llien,  as  to*  the  expenses  paid  to  himeV  i 
country  agent,—- these,  after  the  a^iastment  of  the  iisM;  o^ 
not  be  very  considerable,  and  were  prolMbly  nustly  sdkiK 
made  at  the  time,  and  so  charged  for* 

Then  there  might  be  some  difficulty  as  to  the  oospelcB^s 
the  charge  against  the  pursuer  personally,  from  the  tenm  d^ 
decree  in  which  the  pursuer  ia  ibund  liable  in  expemo  inA^ 
spedltfhiffthat  he  was  psrsonaUy  llallAs^  inssmsekiiheis 
mdy  a  party  te  the  action  hi  the  character  «f  ernvtsr  im* 
the  lunatic;  but  as  it  is  explained  thai  that  was  kft  (faj 
the  Court  and  psrties  on  purpose,  I  do  not  tUnk  tkslii* 
any  bar  to  this  discussion. 

Lord  FuUerkm.'^I  concur  in  the  result  at  which  7^^ 
ships  have  arrived.  I  proceed  a  good  daal  on  the  toar^  <* 
judgment  in  the  original  action;  and,ooBaidsrisgtbsol0dV 
whk^  Mr  Forbes  held  in  that  actioii,  I  should  oeBadff(k|i 
4iuc:>tionof  lilt  tn-t:iUv3t  doubt  h  rai^,  vif-.y  ulMJxr.  ^*^ 

afTftinst  hitJi,  this  charge  was  cocxipetenlS^  la  tfcn  mrndsm 
teuf  iudivilf  a  d^r&^  Like  the?  dccrt'c  in  tliat  adka  is  l>i^*** 
port  perssonal  liiibility.    But,  i»  Ql>sor¥ed  \n  co»<^^^ 

is,  ^8  it  wcpt>5  ti  mandatory  app^snring  on  bihtlf 
caunot  appt'&r  tticuisidvesT  aucl  so  h  liable  fai 
expcna'i  iiicurrsed  by  the  uppointe  perlJVf     Bnt  —  ^ 

eatat4?e.  Now,  whtjpe  is  the  hardship  that  *-Mtit  sm  •* 
C<]url  fihouUl  continue  to  carry  on  na  aekksci  twgisia*^^^ 
l\x  na  ti  c  wi  tliont  ijic  urring  perRonal  Uability  ^  Mad  itsj^ 
pursuer  rvinaiiieii  sane^  he  could  iavc  onmal « thi^^^ 
»plf,  anii  tlie  ddl'dder  would  hnipe  bud  net  ^cffi^hrtl^P 
«K-r-.  obligation  Ky?affilfefSfM3mjgl^*^' 
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due  by  him.  And  irhy  should  the  opposite  party  be  placed  in 
a  better  position  because  his  adrersary  has  become  lunatic,  and 
insist  that  the  cumtor  bonis  should  become  an  additional  secu- 
ritgr  over  and  above  the  estate  of  the  lunatic  ?  I  do  not,  hor- 
eirer,  say  that  a  curator  honu  should  be  altogether  exempt  from 
vespoDsfbility.  But  that  is  a  pohit  which  ought,  I  think,  to  be 
decided  in  the  original  action.  That  is  the  action  in  which  the 
point  can  be  most  advantageously  considered,  and  there  the 
Court  may  have  grounds  for  a  decision  tota  re  perapeeta  that  sudi 
personal  liability  has  been  incurred.  But  if  nothing  of  that  sort 
be  done  in  the  original  action,  it  would,  I  thinkbedangwous  to 
decide  such  a  question-^-a  question  as  to  the  merits  of  that  ac- 
tion—in another  action.  Sudi  I  tiiink  to  be  a  most  inconveni- 
ent and  hnproper  course,  and,  therefore,  I  tiiink  we  ought  not 
to  entertain  the  present  action. 

As  to  the  proceedings  in  the  action  Itself;  I  don't  thmk,  so  far 
as  I  can  see — though  probably  we  have  but  slender  grounds  on 
which  to  base  our  opinH>n^that  there  are  grounds  for  holding  the 
ettratar  hotm  personally  liable  in  expenses. 

On  the  whole,  I  am  of  opinion  that  the  intezloaitiw  of  the 
Loid  Ocdinary  is  well-founded. 

A«  to  the  fifth  plea  in  law,  on  which  arises  a  question  as  to 
this  curator's  management  of  the  fonds  of  the  lunatic,  it  seems 
a  sufficient  answer  that  he  has  got  a  discharge  of  his  intromis- 
sions, and  that  the  ftmds  are  exhansted.  The  questioo,  howr 
eveiv  is  «te)gefther  distfaiet  fiwi  that  part  of  the  caae  to  which  I 
have  already  s^poken. 

Lord  Jeffrey,--!  concur.  I  am  inclined,  however,  to  doubt  the 
observation  of  LordFullerton,  vii.,  that  the  terms  of  the  interiocu^ 
tor  excluded  aU  question  aa  to  the  personal  liahaky  of  the  curator 
honie.  I  tWnk,  though  I  cannot  pretend  to  be  quite  sure  of  the 
&ct,  thst,  under  its  genial  terms,  the  question  now  under  dis- 
cossion  is  held  in  practice  to  be  open ;  and  unless  it  were  clearly 
fixed  to  he  otficrwise,  I  should  hesitate  extremely  to  hold  that 
khe  question  was  concluded.  Indeed,  hewever  ooovement  his 
new  sdiB^fro^  to  be  in  practfee,  still  tiiere  might  be  cireum- 
itaqces  commg  to  ttieinowtedge  of  the  parties  subsequently  to 
the  judgment  b^ng  f)roiM«iced  in'  the  original  action  which 
might  naturally  aflbct  the  determination  of  the  question,— such 
IS  knowledge  ofthe  cttmtor&mu  of  the  insolvency  of  the  luna*ic's 
state  when  he  took  up  the  actfon,  and  se  forth.  Quostj^Mis  of 
XK9X  nicety  mny  arise  m  to  whether  he  was  not  bound  to  have 
Eoamranicated  audi  insolvency  to  tlio  creditors  or  to  the  op- 
Kmte  party,  and  as  to  whether  he  did  not  get  a  guarantee  from 
he  creditors  of  the  lunatic,  for  whose  behoof  substantially  the 
uitwMcanried  on  prior  to  going  to  trial.  Now,  all  these  cijw 
tnmstanoes  the  opposite  party  mi^t  not  be  enabled  U)  bring 
«fore  the  Court  prior  to  their  pronouncing  judgment.  I  thmk, 
it  all  events,  that  an  act  of  sederunt  woiUd  be  required  before 
he  rule  contended  for  by  Lord  FuUerton  could  bo  held  to  be 

There  are,  no  doubt,  considerable  elements  m  this  case  flrom 
rhich  to  presume  personal  liability  against  the  curator.  At 
lie  samo  time,  I  do  not  think  they  are  sufficient  to  overcome 
be  legiri  presumption  that  no  personal  lialiilit)9  attached.  Ob- 
■wethe«tate«ftheactiori;4twasjipefo»tiihl  when  !*»«»• 
Iter  was  appointed ;  the  greatest  part  of  the  expense  had.  been 
Irea^  incurred  Could  h^,  at  the  moment  of  his  entering  on 
le  oace»  have  been  foirly  asked  to  abandon  the  action,  (and 
B  could  only  have  done  so  on  payment  of  fuU  expenses,)  eq»- 
EaUy  when  we  consider  the  nature  of  the  disputed  facts  3  Why, 
fc  the  taaX^  h»  was  within  half  a  neck  of  the  winning  poit,  and 

was  only  alter  being  put  back  to  the  distance  that  he  was 
aUea.  Then,  is  there  "proof  that  he  was  aware  of  the  msol- 
mcy  of  the  estate,  or  that,  (not  choosing  on  his  own  re^ponsi- 
ility  46  risk  ^le  whole  estate  on  the  sncoess  of  the  action,)  he 
■1  applied  to  Uie  creditors  to  guarantee  his  risk  ?  The  evi- 
moe  does  not  come  to  that  The  judgment,  we  find,  was  in 
eceoibav  1841,  and  fta  wqiistilhwi  of  ti»  ImwIia^estBte 
ki^BOt  take  |*k»  for  more  than  a  year  after.  There  is  an  aW 
gation,  no  doubt,  that  the  curator  had,  after  thesequestipation. 
Iked  about  the  suit  to  the  creditors,  who  had  held  that  it  had 
ten  jnet^^ly  continued ;  but  there  is  no  proof  that  Uie  suit 
m  known  to  or  approved  of  by  them  pendente  procesmu  That 
i  had  consulted  iH^th  them  after  lAie  verdict,  by  no  means  im- 
ffta  that  he  had  their  warranty  for  carryiog  it  on  before, 
nv  tiKNigh  a  curator  bomi  is  to  be  disthiguislied  in  this  respect 
am  a  tmscee,  he  may  undoabtedly  incur  personal  respensi- 
li^  iii  the  conduct  or  UtigatioB  commenced  or  caitied  on  in 
I  owmtorW  eapacHy.    With  regard  to  the  aoccNiDts  paid  to 


himself  as  countiy  agent,  he  seems  entitled  to  pay  hie  law  act- 
coimts  incurred  on  behalf  of  his  ward  at  once  as  to  a  third  party, 
supposing  them  to  be  properly  charged :  and  that  seems  a  suffi- 
cient answer  here  to  the  diargers,  because  their  daims  were 
not  prestable  till  af^  the  judgment  and  t.»Tatiop  of  their  ao^- 
oounts. 

Tlie  Court  acoordingly  adhered  to  the  interloctttor  of 
the  Ix>rd  Ordinary,  with  additional  expenses. 

Lord  Ordmartff  Cuninghame. — For  Sutpenier^  Solidtor-Ge- 
nend  (Andersoni  Hector;  John  Stewart,  W.S.,  AgemU^-For 
Bemmdeute^  Inghs ;  IngUs  and  Bums,  W.S.,  AgenU.'-Yf.  Clerk. 


IZth  June  1845. 

FiBST  DiTlBIOK.— (J.C.) 

No.  191. — James  Chalmers,  Pursuer,  v.  Elizabbth 
Chalmess  and  others,  Defenders. 

Statute  1696,  c.  25— Proof— Trust— Proving  of  the  Tenorr-Bes 
Judicata — ^Proces^ — Revocation — Circumstanoea  in  which  heidf 
(1.)  That  a  father  wHo  had  granted  conveyancee  ex  focie  abaolute  rf 
his  estate  to  his  daughters,  on  which  thM  were  in/eft,  hadfaikd0 
prow  that  the  convyan^es  were  merely  in  trust,  (2.)  That  the 
father^  as  the  custodier  of  an  alleged  back-letter  proving  the  tntst^ 
was  responsible  for  it,  aim  bound  to  have  proved  its  tenor,  siftppo^' 
inpitto  have  been  lost,  or  to  have  referred  the  trust  to  <Ae  oath  <^ 
his  disponees,  (3.)  That  the  conva/ances  were  not  revocable  es 
dMs  mortis  causa.  Question,  Whether  the  party  was  stlU  ea- 
tided  to  bring  a  proving  of  the  tenor  of  the  cUleged  back-letterf 

James  Chalmers,  weaver,  Markinch,  Ihe  pursuer 
in  this  action,  executed  two  dispositions  and  assigna- 
tions in  July  1835,  whereby  he  conveyed  his  whole 
heritage  property  in  favour  of  the  defenders,  his  four 
daughters.  One  of  these  dispositions  bore  to  be  in 
consideration  of  a  price  of  £50,  and  the  other  x>f  £200 
paid  to  him.  The  Utrm  of  entry  was  specified  to  be 
Whitsundaj  1835,  and  the  deeds  were  ex  facie  abeo* 
lute,  and  without  reservation  of  any  kind.  Two  sepa- 
rate infeflments  in  favour  of  the  defenders,  founding 
on  these  req»ective  deeds,  were  at  the  same  time  ex-* 
pede,  and  r^Kirded  in  the  Particular  Blister  of  Sasines 
for  Fifeshire.  AH  these  deeds  were  prepared  by  the 
pursuer's  agent,  on  his  employment  and  instructioiiB, 
and  at  his  expense  alone.  The  pursuer  kept  the  two 
dispositions,  but  the  two  iastrum^its  of  sasiae  fbUowiw 
on  them  were  d^liv^^  to  t^e  defenders,  who  retaineof 
possession  of  them  till  they  were  produced  in  this  .pn^ 
ceas. 

It  appeared  that  the  pursue,  who  was  thes  a  man 
of  about  iiity-six  years  of  age,  Hving  with  his  first  wifb» 
the  mother  of  the  defenders,  was  threatened  with  an 
action  at  the  instance  of  the  Markinch  Friendly  Soeieftyv 
and  that,  being  apprehensive  of  tbe  results,  he  Inild 
executed  the  daeds  in  question  in  favour  of  his  daugh- 
ters, in  absolute  terms,  and  on  the  narrative  of  tke 
above  mentioned  prices  having  been  paid,  in  order  to 
exeinie  the  diligenoe  of  the  Swaetj,    No  prioe  wiial^ 
ever  was  in  reality  paid  by  Ihem.    The  daim  of  the 
Society  was  ultimately  abandoned*    l^e  pursuer  main* 
tained  that  the  deeds  were  granted  sol^  in  trust  lor 
\^  •  and  averred  that  a  back-letter,  dated  Idth  July 
1 835)  bad  been  subscribed  by  his  daughters,  the  de&n^ 
Y^  Qpd  deliveied  to  him,  instructing  this  trust.    The 
^^^^ers,  on  the  other  hand,  asserted  that  the  states 
^^  .^i  apnce  "had  been  paid,  was  introduced  into 
^e^^^  from  the  poxBuer^B  with  to  secure  the  fee  of 
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those  properties  to  them  from  being  carried  off  by  the 
Markinch  Society,  and  to  constitute  a  good  and  abso- 
lute right  of  fee  in  the  subjects  not  attachable  by  his 
creditors,  and  they  added,  that  they  had,  of  the  date 
of  the  above  deeds,  subscribed  and  delivered  to  their 
&ther  a  document,  by  which  they  bound  themselves 
to  allow  him  the  liferent  of  the  subjects  disponed.  In 
the  mean  time,  no  change  of  possession  of  the  sub- 
jects took  place,  and  the  pursuer  continued  to  occupy 
a  house,  loom-shop  and  garden,  part  of  the  subjects, 
and  to  draw  the  rent  of  the  rest,  including  the  rent 
paid  by  Galloway,  the  husband  of  one  of  the  defenders. 
He  paid  the  whole  exp^ises  of  management,  and  laid 
out  about  £130  in  improving  the  property.  The  pur- 
suer's wife  subsequently  died  in  1841,  and  he  remar- 
ried in  1842.  Soon  afterwards,  as  he  asserted,  his 
daughter,  Mrs  Gralloway  abstracted  the  back-letter 
granted  by  his  daughters,  acknowledging  the  subjects 
disponed  to  be  held  for  him  in  trust,  from  his  reposi- 
tories, and,  on  charging  her  with  the  fact,  she  brought 
him  the  following  letter :  » 

"  Kettle,  NovemI>er  1842. 
"  Deab  Fatiieb, — AgrecaVJe  to  your  request  I  hereby  grant 
you  your  lifetime  of  the  properties  which  jointly  belongs  to  me 
and  my  sisters  upon  the  condition  that  you  not  only  uphold 
the  properties  in  a  habitable  condition ;  but  not  longer  than  I 
think  that  the  object  of  your  choice  treats  you  with  that  kind- 
ness which  I  think  you  as  my  father  deserres.  In  Addition  I 
must  add,  that  this  acknowloogt  is  in  the  hands  of  John  Chal- 
mers my  uncle  at  Kettle  who  is  empowered  to  see  my  conditions 
carried  into  effect.  I  remain  Dear  Father  Your  affectionate 
Daughter  signed  Elisabeth  Chalmbbs,  Aoneb  Chalmers, 
Mabt  J.  Chalmbhs,  Janet  Chalmebs,  Jaxss  Daubkin,  Wit- 
ness." 

The  defenders  stated,  that  this  letter  had  been  grant- 
ed on  a  representation  that  the  original  letter  resei-ving 
the  pursuer's  liferent  had  been  lost  by  him ;  and  added, 
4hat  the  qualification  affecting  the  pursuer's  liferent 
which  it  contained  was  not  insisted  in  by  them. 

It  did  not  appear  that  any  remonstrance  had  been 
made  hj  the  pursuer,  who  received  and  kept  this  letter. 

On  1st  January  1844,  however,  he  raised  the  sum- 
mons in  the  present  action,  in  which  he  concluded 
alternatively  that  it  should  be  declared  that  the  defen- 
ders held  the  subjects  in  dispute  for  him  in  trust,  or, 
that  the  deeds  being  in  their  nature  revocable  and  gra- 
tuitous deeds  moi'tis  causoj  the  defenders  should  in 
either  case  denude  in  his  favour ;  or  otherwise,  tliat 
the  deeds  and  relative  seisins  should  be  reduced.  The 
production  having  been  satisfied,  and  a  record  closed, 
a  proof  was  allowed  to  both  parties.  The  pursuer 
examined  the  defenders  and  several  other  parties  as 
iiavers,  but  they  all  denied  that  they  knew  any  thing 
•of  the  alleged  back^letter.  The  defenders  did  not  ex- 
tract their  diligence. 

The  pursuer  pleaded — ^The  defenders  admit  that  the 
dispositions  in  question  are  false,  in  respect  that  they 
bear  that  a  price  was  paid,  while  ihe  fkct  was  other- 
wise, and  by  the  authority  of  Hotson  v,  Paul,  7th  June 
1830 ;  9  Shaw,  p.  684,  it  is  fixed  that  the  party  using 
such  a  deed  must  prove  the  verity  of  all  its  other  state- 
ments. This  is  especially  the  case  where  the  presump- 
tion is  against  that  absolute  fee  which  the  deed  beiu*8 
to  vest  in  the  daughters,  to  the  effect  of  denuding  the 
pufsuer  of  his  whole  heritage,  which  is  all  he  is  pos- 
sessed of,  except  a  few  articles  of  ^miture,  by  which  he 


can  provide  for  his  second  wife  and  for  hisfiurnlj,  if  k 
should  have  any,  as  weU  as  against  his  old  age.  Be&iilt^ 
it  is  certain  that  a  trust  can  be  proved  by  thb  Bhomm 
of  parties,  or  by  the  admissions  of  facts  and  r ircom^ucfi) 
affording  real  evidence  of  a  trust ;  and  the  fects  ad- 
mitted here  are  equivalent  to  such  real  eTwlence,  aai 
are  only  consistent  with  the  pursuer's  statement.  TU 
admissions  as  to  the  original  motive  which  led  to  tK^ 
conveyances,  the  continued  possession  ofdiepursiw, 
and  the  sums  laid  out  by  him  in  improvcinents,  M 
by  the  presumption  of  probable  intention,  are  sdicksi 
to  establish  that  the  intention  of  the  pursuer  wai>tf 
constitute  a  trust,  and  that  such  was  the  nndcrstattdh^i 
on  which  the  defenders  accepted  the  fee  of  Uie  prv- 
perty.  The  defenders  cannot  maintain  that  the  pn^or: 
is  keeping  up  tlie  back-letter,  seeing  thsA  the?  h^ 
failed  to  execute  the  diligence  on  which  Aey  mfA 
have  examined  him  as  a  haver.  At  all  events,  tk 
deeds  being  in  the  nature  of  tnortis  ccatsa  deeds,  ire, 
ex  sua  natura^  revocable,  and  have  been  revokei 

The  defenders  pleaded — The  pursuer  was  the  cn^-r 
dier  of  the  back-letter,  which  ia  alleged  to  quali^  t/- 
absolute  conveyances  on  which  the  defenders  staixi  i^ 
fefb^  He  was  responsible  for  its  safety,  but  be  L' 
failed  to  produce  it.  He  has  alleged,  bcddes,tk£ 
was  stolen,  but  he  has  failed  to  prove  its  tenor,  nor  a 
he  referred  the  trust  to  the  oath  of  the  partieSf  in  (eiti 
of  the  statute.  On  the  other  hand,  the  defeodenaivf 
that  he  keeps  back  the  letter  because  it  does  not  qiaS^ 
their  fefe  in  the  manner  alleged.  As  he  haa  &2ei 
therefore,  to  adduce  the  bfest  proof  which  Uie  circsL" 
stances  of  the  case  admit,  he  cannot  be  allowed  <' 
adduce  that  inferior  species  of  evidence  which  coir* 
in  mere  presumption.  Besides,  there  is  no  qualifiwir* 
of  the  absolute  fee  in  the  defenders  admitted,  eio^* 
to  the  liferent,  and  no  admission  of  any  fact  which  k3' 
as  consistent  with  a  reservation  of  the  liferent  to  hia  if 
with  the  holding  of  the  fbe  in  trust  for  him,  andtkn » 
no  improbability  in  the  circumstances  of  the  ca*  ikit 
he  should  have  granted  such  oonveyances  to  die<i^ 
ders  as  they  allege ;  for  it  is  not  admitted  that  thf  p? 
suer  is  without  moveable  effects  while  he  is  pro^iic* 
for  by  having  the  liferent  of  the  subjecia  coik'T* 
and  secured  to  him.  Besides,  the  acceptance  and  ^ 
quiescence  in  the  terms  of  the  letter  of  November  I "^ 
turn  the  presumption  against  the  pursuer.  Thcfca 
of  the  dispositions,  and  the  putting  of  the  f^ 
seisins  on  record,  are  inconsistent .  with  the  right  d^ 
vocation  claimed  by  the  pursuer. 

The  Lord  Ordinary  pronounced  the  following  i* 
locutor,  with  the  accompanying  note : 

"  2Ut  Deeemher  1844.— The  Lord  Oftlinary  hanagtewj 
ties*  procurators,  and  conaidered  tho  doMd  recori  «^*f 
productiona,  which  are  admitted  by  the  defendentobe^J* 
and  Ihe  parties  having  renounced  probation — Tindk  hl» 
on  the  7th  day  of  July  1835,  the  pursuer  executed  twtfJJ 
tions  and  assignationa  conTe^ing  his  whole  heritdfe>[g 
in  &vonr  of  the  defenders,  his  daughters,  one  of  *^23b 
be  on  pavment  of  a  price  of  £50,  and  the  other  o^^^^TZ 
said  deeos  were  er  facie  absolute,  and  withoitt  luniili**? 
grantcr's  liferent :  Finds  that  the  said  deeds  were  W^ 
the  pursuer's  agent,  and  at  his  expense,  and  ^^^jj^j 
followed  thereon,  the  expense  of  which  was  also  ^^Nf***! 
pursuer :  Finds  that  the  term  of  entry  spediei  fcyS 
deeds  was  Whitounday  183^  but  that  tho  ddtawiimi^'g 
possession,  and  that  the  pursuer  powoBScd  ptti%  rf4>»*S 
«.dd»w  the  «.utg,yf,{^|^«.^{n^5jj^a,g^«-»'^ 
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sorot  in  repairs  or  improyements :  Finds  it  admiUed  that  no 
price  was  paid  fbr  the  said  subjects,  or  value  giren,  or  onerous  con- 
lideration  stipulated,  and  that  the  dispositions  were  not  delivered : 
Finds  that  the  olijcct  of  granting  the  said  deeds  is  all^Bfed  by 
the  parsuer  to  have  been  with  the  view  of  placing  his  property 
beyond  the  reach  of  the  claims  of  a  certain  mendly  society  who 
tiireatened  to  prosecute  him,  but  which  prosecution  never  was 
raised,  and  that  the  said  deeds  were  a  mere  trust  for  his  behoof 
and  were  understood  and  intended  to  be  revocable  at  his  plea- 
sure :  Fmds,  on  the  other  hand,  that  the  defenders  state  the 
real  nature  oK  the  transaction  to  have  been  to  make  provision 
for  them,  his  only  children,  and  that  he  was  to  ei\joy  a  liferent 
of  the  subjects,  to  which  liferent  they  still  consent :  Finds  that 
there  is  no  direct  written  evidence  of  tho  constitution  of  tho 
trust  which  the  pursuer  seeks  to  declare,  and  that  the  admis- 
sions made  by  the  defenders  on  this  record,  which  are  equiva- 
lent to  their  writ,  do  not  establish  the  existence  of  any  such 
ttnaX,  and  cannot  be  held  to  import  any  thing  more  than  that 
the  narrative  of  tlie  deeds  is  untrue  in  stating  that  any  price  was 
paid,  and  that  tlie  said  deeds  do  not  embody  the  real  transac- 
tion, in  so  tar  as  they  contain  no  reservation  of  the  liferent  of 
the  pursuer:  Finds  it  averred  tliat,  on  the  1 3th  July  1835,  the 
defenders  subscribed  a  back-letter  or  obligation  of  relief,  decla- 
ratoiy  of  the  sud  trust,  which  obligation  was  delivered  to  the 
pursuer,  and  that  the  same  was  afterwards  abstracted  from  the 
pursuer's  repositories  by  one  or  other  of  the  defenders :  Finds 
fio  evidence  of  any  such  letter  of  relief  ever  having  been  in  ex- 
stonoe  or  abstracted,  and  this  notwithstanding  a  diligence  hav- 
ing been  granted,  on  the  suggestion  of  the  Lord  Ordinary,  for 
•ecoveiy  thereof  and  imder  which  the  fUUest  inquiry  as  to  the 
aid  abstraction  was  competent :  Finds  that  the  instruments  of 
osme  on  the  said  dispositions  were  delivered  to  the  defenders, 
rhich  delivery  was  wholly  unnecessary  with  the  view  of  pro^ 
ecting  the  property  from  the  said  friendly  society,  or  for  the 
OQstitution  of  the  trust  alibied  by  the  pursuer,  and  that  the 
!ud  instruments  of  sasine  were  retained  by  thmn  and  produced 
1  tho  present  action :  Finds  it  averred  by  the  defenders  that 
le  letter  granted  by  them  at  the  time  the  dispositions  were  grant- 
i  was  merely  a  declaration  that  the  pursuer  was  to  ei^oy  the  life- 
mt  of  the  subjects,  and  that  the  letter  of  relief  having  been 
»t  by  the  negUgenoe  of  the  pursuer,  and  his  averment  of  ab- 
^raction  thereof  not  proved,  ttie  presumption  of  law  is  against 
is  account  of  the  import  thereof:  Finds  that,  f^x>m  the  date  of 
le  said  deeds,  no  step  appears  to  have  been  taken  by  the  pur- 
ler to  establish  the  said  trust  until  in  or  about  the  month  of 
ovember  1842,  and  when  the  {>ursuer  had  contracted,  or  was 
K)ut  to  contract,  a  seoond  marriage :  Finds  that  the  defenders 
on  subscribed  a  letter  importing  an  acknowledgment  of  the 
irsucr's  liferent  of  the  subjects,  but  with  a  condition  annexed 
to  the  conduct  of  their  stepmother,  on  which  they  do  not  now 
mt,  and  to  which  the  pursuer  does  not  appear  to  have  ao- 
led :  Finds  that  the  said  letter  was  retained  by  the  pursuer, 
d  produced  by  him  in  this  action,  whidi  was  not  instituted 
til  the  month  of  January  1844 ;  and,  therefore,  imder  all  the 
:u:n3tanced  of  the  case.  Finds  that  the  pursuer  has  fSailed  to 
ablish  the  subsistence  of  the  alleged  trust,  or  to  prove  that 
I  property  in  which  the  defenders  stand  infeft  as  absolute  pro- 
ctors was  conveyed  to  them  by  deeds  revocable  at  his  plea- 
e,  but  that  the  reid  and  true  nature  of  the  transaction  was 
itated  by  the  defenders,  and,  therefore,  under  reservation  ai- 
rs of  the  parsuer's  full  liferent  right  in  the  subjects  in  ques- 
i,  sustains  the  defences,  assmlzics  the  defenders  from  tliis  ac- 
t,  and  doccms :  Finds  the  pursuer  liable  in  expenses :  Allows 
account  thereof  to  be  given  in ;  and,  when  loc^ged,  remits  the 
le  to  the  auditor,  to  tax  and  report. 

y^ots, — This  is  an  action  of  declarator  of  trust,  founded  on 
aU^^tion  that  certain  ex  facie  absolute  dispositions  were 
lided  by  a  written  letter  o^  relief,  granted  and  delivered  at 
ttmo.  There  can  be  no  doubt  of  the  general  rule  that,  imdqr 
act  1696,  c  25,  no  such  declarator  can  be  sustained  except 
a  the  writ  or  oath  of  the  party :  Dugan  v.  Wight,  2d  March 
r ;  Movr^  18,761 ;  and  as  the  letter  of  relief  has  been  lost 
he  pnraner's  own  nogligence,  and  his  averment  of  the  ab- 
lation thereof  is  not  proved,  the  competent  evidence  is  awant- 

Bat  it  was  contended,  on  the  authority  of  the  cases^  of  Mont- 
e^,  7  th  February  1811,  Fac  Ck>lL,  and  Miller  v.  Oliphant, 
ICjux;h  1843 ;  Punlop,  vol.  v.  856,  that  the  pursuer  was  en- 
1  to  iiMmre  ioto  the  reality  of  the  transaction,  the  defenders 
t^  vdioAttecl  that  no  price  was  paid  for  the  subjects,  and, 
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therefore,  that  the  dispositions  proceeded  on  a  false  narrative. 
No  proof  was  tendered  by  the  pursuer ;  but,  on  the  contrary, 
probation  was  renounced,  the  diligence  granted  for  the  recovery 
of  the  back-letter  having  failed.    But,  admitting  the  fhUest  in- 

Suiry  into  the  reality  of  tho  transaction,  it  appears  to  stand 
lus, — both  parties  are  agreed  that  there  was  a  letter  actually 
granted  at  the  time  the  deeds  were  granted,  and  the  question 
is,  what  was  its  true  import  ?  The  pursuer  says  it  was  a  simple 
declaration  of  trust ;  iJie  defenders  an  acknowledgment  that 
the  property  should  be  held  in  liferent  by  the  pursuer.  The 
pursuer  has  lost  the  document,  and  therefore  his  account  of  it 
cannot  be  received.  The  admission  of  the  defenders  must  be 
taken  with  its  qualities,  and  the  acceptance  by  the  pursuer  of 
the  letter  of  November  1842  is  a  strong  confirmation  of  the  truth 
of  their  statement,  although  the  burden  of  proof  does  not  lie  on 
them. 

"  The  pursuer  pleads  alternatively,  that,  even  if  there  had 
been  no  trust,  the  deeds,  being  gratuitous,  were  revocable.  But 
if  the  defenders  were  infeft  as  absolute  proprietors,  as  to  which 
there  is  no  doubt,  and  only  granted  a  bock-letter  declaring  the 
liferent  to  be  in  their  father,  it  is  inconsistent  with  the  whole 
transaction  to  assume  that  there  was  a  power  of  revocation. 
It  docs  not  appear  to  the  Lord  Ordinary  tliat  there  is  any  evi- 
dence of  such  power  having  been  reserved,  and  in  these  coses, 
'  the  evidence  admitted  to  such  an  effect  must  be  carefully 
weighed :'  Hume*s  Decisions,  p.  235,  Miller  v.  Miller,  1 3th  No- 
vember 1798.  See  also  Braidwood  v.  Braidwood,  26th  Novem- 
ber 1835  ;  Shaw  xiv.  p.  64." 

The  pursuer  reclaimed.     At  ad^-ising, 

Lord  Justice-  General — The  ground  of  action  in  this  case  is, 
that,  in  spite  of  what  appears  ex  facie  of  these  conveyances  and 
relative  sasines,  they  were  in  reidity  nothing  more  than  a  trust 
fer  behoof  of  the  pursuer,  and  that  the  disponecs  granted  an 
acknowledgment  of  trust  in  the  form  of  a  bock -letter,  qualifying 
the  conveyances  in  their  fiivour.  In  the  condescendence,  the 
pursuer  farther  admits  that  he  held  this  letter  for  a  time,  and 
until  it  was  lost  He  then  goes  the  length  of  asserting  that  it 
was  abstracted,  in  other  words,  stolen,  by  Mrs  Gralloway,  his 
daughter.  It  is  admitted  on  both  sides  that  no  value  was 
actiuilly  given  for  these  dispositions.  On  this  snJoject,  I  must 
say  that  the  case  of  Hotson,  quoted  to  us,  seems  quite  inappli- 
cable ;  for  that  was  not  the  case  of  a  trust  at  all.  Now,  must 
we  not  abide  by  the  terms  of  these  absolute  deeds  of  con- 
reyancQ  and  the  back-letter  relative  thereto?  These  d^eds, 
and  the  relative  bock-letter,  were  all  framed  at  the  same  time. 
But  the  fklse  narrative  founded  on  by  the  pursuer  wiU  sup- 
port either  view  of  the  question.  If  tlie  friendly  society  suc- 
ceeded in  their  claim,  the  daughters  were  to  hold  on  tlie  pur- 
suer's disposition  as  absolute  and  uncontrolled  disponees.  If  tho 
society  failed  in  their  proposed  action,  or  discharged  the  pursuer, 
he  was  then  to  call  Ins  back-letter  into  force,  and  make  his 
daughters  denude.  This,  he  says,  was  the  state  of  matters.  The 
daughters,  on  the  other  hand,  si^,  the  statement  that  a  price  was 
pai(^  was  introduced  not  only  to  protect  the  property  from  the 
diligence  of  the  friendly  society,  but  to  secure  them  in  the  fee 
of  the  property.  This  is  denied  by  the  pursuer.  But  is  he  not 
bound  to  prove  the  tact  ?  The  daughters  say  they  know  nothing 
about  the  back-letter.  Then,  how  does  the  holder  of  it  account 
for  it  ?  He  asked,  it  seems,  for  a  letter  of  the  same  tenor  as  that 
of  the  alleged  back-letter.  They  write  the  letter  of  November 
1842 — (reads  it.)  It  is  true  that  he  did  not  give  any  written 
acceptance  for  it.  But  when  he  was  asking  for  such  a  letter  to 
supply  that  which  he  avers  to  have  been  lost  or  abstracted, 
and  when  the  answer  was  in  the  above  terms,  what  are  we  to 
think  when  he  receives  such  a  letter  as  the  one  in  question  with- 
out remonstrance  or  complaint?  Is  his  silence  not  a  virtual  con- 
fession that  the  letter  received  in  compliance  with  that  demand 
was  substantially  oorrect?  In  a  question  of  proof  of  the  trust, 
no  doubt  there  mtty  be  such  real  evidence  in  the  admitted  cir- 
cumstances of  Uic  defenders'  conduct  and  by  construction  of  tho 
writings  themselves,  as  may  be  held  sufficient  to  constitute  a 
trust.  But  in  a  case  like  the  present,  which  is  a  very  peculiar 
case,  when  the  pursuer  avers  that  there  was  a  back-letter  in- 
structing the  trust,  and  can  give  no  account  of  it  but  by  saying 
it  was  lost  or  stolen,  are  the  admitted  circumstances  on  the  de- 
fenders' part,  with  reference  to  the  subject,  enough  ?  I  tliink 
they  are,  most  certainly,  insufficient.  Then  I  don't  think  the 
statement  of  the  defenders  by  any  means  so  iraprob^ible  as  it^ 
is  represented  to  be.    The  man  is  apparently  alxtut  fifty-sijE^tJtV^ 
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the  time  of  granting  the  conveyance ;  he  is  lirmg  then  wi^  his 
first  wife ;  he  has  no  son ;  and  he  wishes  to  provide  for  his 
daughters  by  conveying  to  them  (not  the  lifinnent,  for  that  he 
did  not  convey :  the  1B<^rent  is  all  along  admitted  by  the  dangh* 
ters  to  be  reserved)  the  fee  of  his  heritage,  resemng  the  liferent. 
Now,  in  this  amuigement,  I  see  nothing  so  irrational  as  has 
been  alleged.  I  tlierefore,  I  confess,  cannot  find  any  &alt  with 
the  interlocntor  of  the  Lord  Ordinary,  Is  there  any  real  evi- 
dence before  ns  to  prove  this  trust  with  regard  to  the  fee  ?  I  see 
none  such.  If  the  back-letter  were  produ^ad,  that  would  settle 
the  matter.  The  pursuer  averred  tlkt  it  was  delivered  to  him ; 
ho  adds,  that  it  was  lost  or  stolen.  Are  we  to  taJce  his  word 
for  its  contents  ?  I  cannot  think  so.  And,  on  the  whole,  I  am 
clearly  of  opinion  that  the  Lord  Ordinary  was  right 

Lcrd  Mackenzie,--!  concur.  This  acdon  is  a  declarator  of 
trust.  But  the  statute  applies  to  it  directly,  and  enacts,  tiiat 
such  trust  is  p^rovable  only  by  writ  or  oath.  And  the  present  case 
is  an  a  fortiori  case  under  the  statute.  Here  two  conveyances 
were  granted  ex  facie  absolute.  They  were  qualified,  however, 
by  a  relative  back-letter.  And  the  question  is,  whether  the 
trust  under  this  back-letter  was  a  trust  under  which  the  daugh- 
ters were  to  hold  the  liferent  of  the  suljjects  for  the  pursuer,  or 
Was  a  trust  in  which  they  were  to  hold  the  fee  for  him  ?  This  man 
was  the  custodier  of  the  deeds.  It  was  his  business  to  keep  the 
deed  of  trust ;  he  is  responsible  for  it :  if  it  is  lost,  he  is  bound  to 
prove  its  tenor.  Are  we  to  take  his  word  for  the  assertion  that  the 
other  party  carried  it  away  ?  If  he  can't  prove  that — and  be  says  it 
is  difficult — he  must  refer  it  to  the  oaths  of  the  trustees,  his  daugh- 
ters. If  he  does  not  do  so  then  his  assertion  will  not  do.  Can  we, 
indeed,  be  asked  seriously  to  proceed  on  the  pursuer's  statement, 
and  declare  this  conveyance  to  be  in  trust,  when  the  trust-letter 
might  actually  come  to  light,  and  turn  out  to  be  a  constitution 
of  a  trust  only  with  reference  to  the  liferent  of  the  subjects  con- 
veyed? The  circumstances  offered  to  be  proved  here  (which  can- 
not, however,  be  taken  in  any  view  at  the  pursuer's  hand,  along 
with  the  allegation  as  to  the  existence  of  the  back-letter,)  are 
not  enough  in  themselves  to  prove  a  trust.  Nor  can  there  be 
any  doubt  that  a  deed  like  the  present  can  be  effectually  put  be- 
vond  the  power  of  revocation,  although  the  deed  its^  be  not  de- 
livered, by  putting  the  sasines  of  the  party  on  the  record  as  has 
been  done  in  this  case,  and  as  has  been  found  in  a  number  of 
cases.  But  it  is  said  that  the  narrative  of  the  conveyances  is  false, 
in  respect  it  is  admitted  that  no  price  was  paid.  But  that  is 
the  case  in  maqy  dispositions.  In  deeds  of  entail,  for  instance, 
it  is  constantly  so  set  forth,  though  the  fact  is  notoriously  other- 
wise. Both  parties,  however,  admit  that  tlie  statement  was 
inserted  to  put  a  colour  on  the  transaction  as  against  the 
granter's  creditors.  But  then  it  is  attempted  to  be  maintained^ 
that,  being  false  in  this  respect,  the  whole  deeds  are  to  be  pre- 
sumed to  be  fklse.  Does  the  pursuer  mean  to  say  that  it 
'i»  altogether  false ?  Was  there  no  evidence  of  the  infeftments  ? 
But  that  is  admitted.  Then,  are  the  infSsftments  valid?  That 
depends  upon  whether  they  were  qualified  by  a  trust.  Now,  in 
the  question  as  to  the  qualification  of  the  conveyances,  look  at 
the  letter  of  November  1842.  That  is  a  very  strong  matter 
against  the,  pursuer's  view.  On  the  other  hand,  there  is  not 
one  scrap  of  writing  under  the  pursuer's  hand  to  shew  that  he 
ever  pretended  that  his  daughters  held  the  fee  of  the  subjects 
in  trust.  The  letter  of  November  1842  is  inconsistent  with  the 
assertion,  that  the  demand  by  him  in  1842,  to  which  it  was  a 
reply,  was  to  obtain  evidence  of  such  trust*  He  makes  no  re- 
mark on  this  letter.  He  might  have  been  expected  at  least  to 
scold  his  daughters,  as  King  Lear  did,  for  the  undutifhl  advan- 
tage they  were  taking  of  his  confidence,  if  his  story  were  true. 
He  keeps  the  letter,  however,  and  makes  no  answer  to  it.  That 
is  strong  circumstantial  evidence  against  him.  On  the  whole, 
I  am  of  opinion  that  the  Lord  Ordiniuy  is  right. 

Tjord  FuUerton,—!  concur  with  your  Lordships.  This  is  a  de- 
clarator of  trust.  And,  as  to  trusts,  the  woxds  of  the  stati^te 
are  very  broad  and  strong.  Its  provisions,  however,  have  been 
modified,  in  practice,  perhaps  to  a  somewhat  dangerous  extent. 
For  it  is  held  that  admissions  made  by  the  defender  may  be 
enough  to  prove  a  trust ;  and  that  is  a  good  and  reasonable  con- 
struction of  the  statute.  But,  on  the  admissions  of  these  de- 
fenders, nothing  like  a  case  has  been  made  by  the  pursuer.  1. 
It  is  admitted,  no  doubt,  that  the  conveyances  b^  on  their 
face  an  untruth,  in  respect  no  price  was  paid ;  but  then  this  ad- 
mission is  coupled  with  a  statement,  that  this  narrative  was 
adopted  because  it  was  the  granter's  intention  to  convey  the 
fee  to  his  daughters.    T%at  admission,  therefore,  will  manif^tly 


not  serve  the  porsaer.  But  he  acg«es,  ^ux  if  it  ii  ami. 
mitted  that  any  thing  in  the  deed  b  ontrue,  then  tb  vUi 
deed  must  be  presumed  to  be  aatme,  aad  that  tiiewntf  tb 
deed  must  therefore  prove  tiiat  there  was  no  tmit  Th&tMn 
is  obvious,—**  Ton  cannot  take  the  admisnon  without  itiqitS. 
fication.  You  can't  reject  the  qualification,  sad  oe  tlie  adia 
sioQ  against  the  par^  making  it."  The  qisHfiettMn  ii  o^ 
viously  not  extrinsic  It  could  not  be  shakes  off  froa  a 
admission  in  an  oath.  The  whole  statement  it  tobi  tika 
together,  and  it  is  unavailing  to  the  pursuer.  LBatitiiiii 
that  sufficient  fects  and  drcumstaoces  are  sdmittedloiniti 
trusts  I  rather  think,  on  the  antluirities,  atattver  oak 
thought  of  the  principle,  which  isx>robably  raUiertloQRBelif( 
dealing  with  the  statute,  that  admitted  fects  and  orcoDstnoa 
viewed  as  real  evidence  to  prove  a  trust,  may  becDooglL  8s 
then,  it  is  to  be  kept  in  view  that  these  fSMts  andorcimitaDB 
must  be  real  evidence  effects  and  drenmstsnoesinthtqafag 
of  the  defenders  in  relation  to  the  matter  of  the  trust,  ndihid 
are  not  otherwise  to  be  construed  than  as  ooaniteot  wi&  At 
existence  of  the  trust,  and  whidi  can  betf  us  olberea 
struction.  Then  they  are  fects  which  must  bs  tinatieiwk 
cannot  be  proved.  But  wluU  Me  the  fects  and  cinamUaB 
founded  on  here?  Tliey  are  not  acts  done  by  the  deftodoii 
all,  but  certain  things  done  by  the  claimant,  which  arei^«» 
dence  in  such  a  case  in  his  own  fiivonr.  Then,  lookiitblitii 
of  November  1842,  addressed  to  him  I^Ms  dao^^oi.  Ite 
completely  throws  the  presumption  the  other  w^.  Aadd 
the  facts  and  drcuiastancea  here  founded  on  are  of  no  ap^ 
ance  at  all.  It  is  clear,  on  the  whole,  that  tiie  budn  d  pi 
lay  on  the  pursuer,  and  that  his  proof  has  entirelyfiybi  1 
therefbre,  concur  in  (pinion  with  the  Lord  Ordiosry. 

Lord  Jejgf¥^, — ^I  concur.  TMs is  a  pe^Bliar esse ;  asiaU 
Mackenzie  has  said,  the  claim  wonld  require  to  htftbrni^ 
ported  by  peculiarly  strong  prooC  The  party  sdnnts  tbt  it 
granted  an  absolute  disposition,  qualified  1^  a  back-kttff.  & 
got  delivery  of  that  letter.  The  letter  is  not  fbrAoomiBf  ^ 
can  he  be  heard  to  ask  fbr  the  present  dedarator  of  tnist,Ti^ 
out  proving  the  tenor  d  the  mViTig  docuniBiit?  Heiad  <» 
descended  on  a  relevant  cams  amigMtonis,'  but  he  ^fidka^f 
to  proof  of  the  tenor.  This,  perhaps,  is  (enoagh  toeniUe  vt 
dispose  of  the  case.  And  I  doubt  whetiier  we  dioald^Mr 
into  it  In  putting  on  rec(»d  the  statement  as  to  tkks< 
this  document,  he  must  be  held,  in  averring,  tobaTest^o^ 
thne  offered  to  prove  it.  But  he  has  retracted  tfatt  oir.  1 
therefore,  don't  think  there  is  any  occasian  to  look  into  tiief^ 
sidiary  grounds  of  action.  He  must,  when  he  adnto  that  kft 
the  deed,  avers  that  he  lost  it,  and  r^bses  to  prove  iti  tot 


cessary  to  look  fiurther  into  the  cause. 

In  reference,  however,  to  the  case  made  before  tis,  1  i^ 
with  Lord  Fullerton  as  to  tiie  law  by  which  it  is  iolt^ 
If  a  writ,  or  series  of  writs,  can  he  so  read  as  to  nix  «F' 
trust  constructively,  that,  aoc<^ing  to  the  mode  fai  t^  ^ 
statute  is  applied,  will  be  sufficient  to  estabhsh  stmt  d 
the  other  hand,  judicial  admissions  of  facts  and  diuaiUi* 
constituting  real  evidence,  are  to  be  BBcaiswa  ia  pforf  of  iti* 
forth^aratobehekl  tf»  writings  of  the  party  mdiB?  <^ 
ptrproemntionot  his  procurator;  they  are  oonstnetif^ ^ 
writs  of  the  party  himself.  But  then,  such  eridenoc^  vk^ 
from  oonstructiou  of  the  deeds  themsdNres,  cftcoaMit'^r' 
dal  admissions,  mustbeperfiM^yunequivocsilaiid&tvet  ^ 
position  Huuntained,  on  the  authority  of  Hotsini't  cs8e,tlirt^ 
deed  being  admittedly  false  in  one  particular,  rnvtbef^ 
by  the  holder  of  it  to  be  true  in  all  other  partieuisn, «  * 
tenable.  Hotson's  case  is  plainly  aot  inpotat  fiv**^' 
case  of  trust  at  all  That  was  the  case  of  asisnA*^ 
bearing  to  be  granted  fbr  a  specific  sum  of  inoM|;  ^^j^ 
mitted  that  no  such  sum  had  been  paid,  butllw«sslk^«J 
the  bond  was  in  reality  granted  fear  sums  paid  or  MIb]"^^ 
it  was  oonsequentlv  inoperative  tillit  wasproiVBdAiW^ 
dition  precedent  of  its  attaching  was  purified  vi&,lhMi*^ 
of  the  spedflo  sum,  inasmuch  as  that  waa  a  mtUUt^^j^ 
the  bond  itself  afibrded  no  proot  Now,  in  this  css^fc*^ 
sion  by  the  defenders  is  merely  that  no  piioe  was  pV^ 
the  fee  was  intended  to  be  conveyed,  the  Itf 
to  the  pursuer,  or  held  in  trust  for  the  pan 
But  then  there  is  no  reason  why  the  oeed 
good  quoad  uhra.    The  case  of  Hotaon  is 
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As  to  the  power  of  revocation,  alleged  to  be  retained  hy  the 
granter  of  this  conveyance,  I  agree  with  Lord  Mackenzie ;  and, 
at  all  events,  if  the  purroer  gave  up  the  letter  in  question,  or  if  he 
made  away  with  it,  he  did  more  than  destroy  any  supposable 
power  of  revocation  which  he  conM  be  maintained  to  have  pos- 
sessed. On  the  whole,  I  have  no  doubt  that  the  interlocutor  of 
the  Lord  Ordinary  ought  to  be  adhered  to. 

/)««s.— -Your  Lordships  will  reserve  to  the  pursuer  his  right 
of  bringing  a  proving  of  the  tenor  of  the  back-letter,  if  he  should 
think  ftt  to  raise  such  an  action. 

Codit— That  is  out  of  the  question.  It  would  be  a  recognition 
of  Ms  right  to  bring  a  proving  of  the  tenor. 

Lord  Justice-^  OeneraL — ^We  cannot  admit  any  such  reservation 
into  the  interlocutor. 

Lords  Mackemtie  and  Jeffrey  concurred,  stating,  at  the  same 
time,  that  they  by  no  means  meant  to  express  any  opinion 
against  the  competency  of  such  a  process  being  yet  raised  at  tlie 
puTsuer^s  instance. 

The  Court  accordingly  adhered^  with  additional  ex- 
penaei. 

Authorities  for  Pursuer.— Hotson  v,  Paul,  7th  June  1831 ; 
>  Shaw,  684.  Stewart's  Executors,  8th  July  1777  ;  5  Brown's 
5np.  691.  Duggan,  2d  March  1797 ;  M.  12,761.  Lyon  v.  Reid, 
?5th  May  1830,  afftrmed  on  ap^al,  16th  July  1832;  6  Wilson 
md  Shaw,  114.  Braidwood  v.  Braidwood,  26th  Nov.  1835 ;  14 
?haw,  64. 

Authority  for  Defenders.— Miller  v.  Miller,  13th  Nov.  1798; 
lame's  Dedslonfl,  234-5. 

Lord  Ordimxry,  Robertson. — Act  Deas  ;  Thomas  Lebum, 
LS.a,  AaenL-^AlL  A.  S.  Cook;  J.  and  R.  Laodale,  S.S.C., 


im  June  1845. 

FmsT  Dmsioir.— (J.C.) 

To.  192. — John  Cowan,  Esq.  {Curcdor  Bonis  to  Thomas 

TumbuH,)  Fursuery  v.  Tuknbull*s  Trustees  and 

rust — Judicial  Pactor — Curator  Bonis — ^Lunatic — ^Testament 
— Besldae — ^Election — Approbate  and  Reprobate — Legitim 
— A  party  who  was  survived  by  an  only  child,  a  son,  who  was 
htnatiCf  left  a  trust-disposition  and  settlement,  whereby  he  con- 
veiled  to  trustees  his  whole  propertyy  heritahle  and  moveable, 
directing  them  to  realize  the  whole  of  his  personal  property,  and, 
as  soon  as  convenient  thereafter,  to  invest  the  proceeds  in  land, 
and  '*  thereq/ter  to  hold  and  entaif  the  same  in  manner  therein 
mentioned.^  He  Jarthei  directed  them  "  to  apply  such  part 
and  portion  of  the  income  of  my  residuary  estate  as  they  shall  see 
vieful  and  proper,^  for  his  son^s  maintenance.  And  in  the  event 
yfhis  son* 8  recovery  or  death,  then  he  directed  his  trustees  to  exe- 
rate  a  strict  entail  of  his  whole  lands,  "  as  well  as  of  such  lands 
w  may  be  purchased  and  acquired  with  my  personal  propertij  so 
directed  to  be  invested  as  aforesaid,^  in  favour  of  his  son,  If  he 
hould  be  restored  to  health,  and  to  the  heirs  of  his  body;  whom 
hit&iffy  to  certain  other  substitutes,  A  curator  bonis  having  been 
hereajter  cmpointed  to  the  lunatic — Held,  in  a  declarator  at  his 
o^tonce,  1 .  iThat  the  curator  bonis  was  not  bound,  on  beha^  of 
IS  wordy  to  elect,  whether  he  should  claim  his  right  of  kgitbn  or 
accept  the  rights  provided  in  his  favour  by  hisfather^s  settlement. 
.  TTiat  the  trustees  loere  not  directed  or  entitled,  under  the  trust' 
^eed,  to  execute  an  entail. of  the  lands  thereby  convejfed  to  them,  or 
f  0ie  lands  to  be  purchased  by  them,  till  the  lunatic  s  convalescence 
f  death.  3.  T^iat  the  free  income  drawn  or  to  be  drawn  by  the 
nstee^J^'om  the  trustees  estate,  heritable  and  moveable,  between 
e  pencd  ojfhis  death  and  the  execution  of  the  entail,  after  de- 
u^lon,  of  aJu  payments  made  out  of  such  annual  produce  towards 
e  maintenance  of  the  lunatic,  belonged,  or  shotda,  as  it  fell  due, 
long  to  the  htnatic,  as  undisposed  of  residue,  and  that  his  cura- 
«r  bonis  Jff<s9  entitled  to  recover  the  same  from  the  trustees,  without 
i^uc^ce  *ii  the^  right  of  the  htnatic,  or  his  representatives  after- 
^ir£&  exercise  the  right  of  election.  Obiter  dictum,  That  it 
Ufht  infer  recognition  of  the  trust-deed  if  die  curator  bonis  took 
f  fo/lttm  ^^fuch,  income  of  free  residue,  without  deducting  tliere- 
ym  thi  &g?<nH  qfthe  tporis  sustenance, 
cUil  Jftt£t9r — Curator  Boni? — Xiun^^xc— Circumstances  in 
ich  iSf^  ChurtMointeda  nev^at person,  selected  by  themselves, 


The  late  William  TumbuU,  Esq.,  of  Fen  wick,  Crail* 
ing,  and  Briery  Yards,  and  other  lands,  died  iiv<^e* 
cember  1^40,  leaving  landed  estate  rented  at  upwards 
of  £1800  per  annum,  and  personal  estate  amounting 
to  between  £80,000  and  £100,000.  His  sole  issue  is 
Thomas  Tumbull,  who  was,  previoud  to  his  father's 
death,  and  who  remains,  in  a  state  of  mentid  inca- 
pacity. 

By  trust-disposition,  dated  2d  February  1826,  Mr 
WilHam  Tumbull  conveyed  to  Mrs  Alison  TurnbuU 
and  others,  as  trustees,  all  the  estate  and  efiects,  heri- 
table and  moveable,  which  should  belong  to  him  at  the 
time  of  his  death, 

"  with  fbll  power  to  my  said  trustees,  immediately  after  my  de- 
cease, to  enter  to  possession  of  the  premises,  to  out-put  and  in- 
put tenants,  and  to  manage  the  same  in  the  like  ample  manner 
as  I  could  hare  done  myself;  and,  particularly,  to  liquidate  and 
realize  my  whole  personal  property ;  and,  as  soon  as  conveni- 
ently they  can  thereafter,  to  invest  the  proceeds  in  land,  as  near 
to  my  other  properties  as  can  be  got,  and  thereafter  to  hold  and 
entail  the  same  m  manner  underwritten.** 

The  trust-deed,  after  providing  for  payment  of  the 
truster's  debts,  of  an  annuity  of  £500  to  his  widow, 
and  of  certain  other  legacies,  proceeds, 

**  And,  third  and  lastly,  I  hereby  direct  and  ai^oint  my  said 
trustees  to  apply  such  part  and  portion  of  the  income  of  my  re- 
siduary estate,  as  they  shall  see  useful  and  proper,  for  the  sup- 
port and  comf(»t  of  my  only  child,  Thomas  Tumbull,  during  all 
the  days  of  his  lifetime.  Aud,  in  the  event  of  his  recovery  or 
death,  then  my  said  trustees  are  hereby  directed  to  execute  a 
strict  entail,  according  to  the  law  of  Scotland,  of  my  whole  landa 
and  heritage,  as  well  as  of  such  lands  a»  may  be  purchased  and 
acquired  with  my  personal  property,  so  directed  to  be  invested 
as  aforesaid,  and  that  to  and  in  favour  of  the  said  Thomas  Tum- 
bull, my  son,  if  it  shall  please  God  to  rest(»e  him  to  health,  and 
to  the  heirs  whatsoever  of  his  bo^ ;  whom  failing,  to  the  said 
William  TumbuU,  son  of  my  said  brother  deceased,  and  the 
heirs  whatsoever  of  his  body ;  whom  fkOing,  to  my  own  nearest 
heirs  whatsoever,  the  eldest  heir-female  alwajrs  succeeding  ¥rith- 
out  division,  and  excluding  heiresses-portioners  throughout  the 
whole  course  of  succession.** 

The  trustees  were  likewise  appointed  the  executors 
of  the  testator. 

Two  codicils  were  afterwards  added  by  him,  on  17th 
April  1833,  and  26th  September  1837,  which,  how- 
ever, do  not  affect  the  present  question. 

On  Mr  TumbulFs  death,  the  trustees  named  in  his 
settlement  accepted  of  the  trust  thereby  created,  and 
are  now  in  the  possession  and  management  of  the  trust- 
estate. 

Sometime  afterwards,  Mr  W.  B.  D.  D.  Tnmbull,  as 
nearest  agnate  of  Thomas  Tumbull,  presented  an  ap- 
plication to  the  Second  Division  of  the  Court,  praying 
for  the  appointment  of  a  curator  bonis  to  him.  The 
trustees  g£  Mr  William  Tumbull  entered  iqipearance 
in  that  application,  and  the  result  was,  that  the  Court 
thought  it  advisable  to  appoint  to  that  office  a  neiitral 
person  to  be  selected  by  themselves ;  and,  at  the  request 
of  the  Court,  John  Cowan,  Esq.,  advocate,  'accepted 
the  office,  and  was  appointed  thereto  on  11th  March 
1842. 

^  BH^  portion  only  of  the  large  annual  income  of  the 

^^..estate  being  necessary  **  for  the  support  and  com- 

?^!  ^  Mr  Thomas  Tumbull,"  the  trostees,  in  the  exe- 

M)T*',  ^q{  {he  trust,  limited  the  amount  of  the  allowance 

^y)U^  ^l^g|Ly ,  wad  the  consequence  has  beei\  that  a  large 

^0^      ^  itot  inwme  was  annually  saved. 

vP    tYii*  s^te  ^  mtxttersj  Mr  Cowan,  as  cwatoi^  hofiis 
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of  Thomas  Turnbull,  raised  the  present  action  of  de- 
dorator,  in  which  he  called  as  defenders  both  the  trus- 
tees of  Mr  William  Turnbull,  and  the  existing  heirs 
of  entail,  in  whose  favour  the  tailzie  is  directed  to  be 
granted. 

The  first  conclusion  of  the  pursuer's  summons  of  de- 
clarator is,  to  have  it  found  and  declared, 
"  That,  hoc  statUy  it  is  not  incumbent  on  the  pursuer,  in  the  ex- 
ercise of  the  powers,  or  in  the  discharge  of  the  duties  of  his  office 
{k  curator  bonu  for  the  said  Tliomas  Turnbull,  ta  elect,  on  his 
behalf,  between  his  right  of  legitim  attaching  to  the  moveable 
estate  and  efl^ts  of  the  said  deceased  WiUiain  Turnbull,  his 
father,  and  the  rights  provided  in  his  favour  by  the  said  Wil- 
liam TumbuU's  deed  of  settlement ;  and  that,  notwithstand- 
ing such  election  shall  not  be  made  bj  the  pursuer  on  behalf 
of  the  said  Thomas  Turnbull ;  and,  notwithstanding  of  the 
sums  necessary  for  his  support  and  maintenance  being  supplied 
from  the  estate  under  the  charge  of  the  trustees  of  his  father, 
in  terms  of  the  re<iui8ition  made  on  them  by  the  pursuer  as  before 
mentioneil,  the  right  of  the  said  Thomas  Turnbull  to  make  such 
election,  in  the  event  of  his  recovery,  or  in  the  event  of  his  dying 
without  having  recovered,  or  without  having  elected,  the  right 
of  his  legal  representatives  to  claim  his  legitim  shall  remain  en- 
tire and  unimpaired.** 

The  other  conclusion  is^  to  have  it  found  and  de- 
clared, 

"  Tluit  the  trustees  of  the  said  William  Turnbull,  defenders,  are 
not  directed  or  entitled,  under  the  terms  of  his  trust-settlement, 
to  execute  an  entail  of  the  lands  conveyed  to  them  by  that  deed, 
and  of  the  lands  purchased  or  to  be  purchased  by  tliem  under 
Die  directions  thereof  until  the  period  of  the  recovery  or  death 
of  the  said  Thomas  Turnbull,  and  that  the  income  and  annual 
produce  drawn,  and  to  be  ditiwn,  from  the  estate,  heritable  and 
moveable,  of  the  said  William  Turnbull,  between  the  period  of 
his  death  and  that  of  the  execution  of  such  entail,  whether  the 
same  was  acquired  by  him  in  his  lifetime,  or  has^  been,  or  shall 
be  acquired  by  the  said  trustees  under  the  direction  of  the  said 
trust-deed,  is  undisposed  of  by  the  said  deed,  and  now  belongs, 
or  as  the  same  from  time  to  time  shall  exist  and  become  due, 
will  belong  to  the  said  Thomas  Turnbull,  absolutely  and  uncon- 
ditionally, as  his  own  fUnds ;  and  that  the  pursuer,  as  his  curator 
bonis,  is  entitled  to  demand  and  recover  the  same,  without  pre- 
judice to  the  right  of  the  said  Thomas  TumbulU  or  of  his  legal 
representatives,  afterwards  to  exercise  the  »ud  right  of  election, 
or  to  claim  legitim  as  before  mentioned  ;  and  that  the  same  shall 
so  belong  to  we  said  Thomas  Turnbull,  and  form  part  of  his 
funds,  whether  efiect  shall  ultimately  so  be  given  either  to  the 
said  legal  right  of  legitim  or  to  the  foresaid  testamentary  provi- 
sion in  his  favour,  under  his  father's  said  deeds  of  settlement." 

And  that  declaratory  conclusion  is  followed  by  a  peti- 
tory conclusion  against  the  trustees  to  account  for  the 
free  income,  and  to  pay  the  amount  thereof  to  the  pur- 
suer. 

The  defenders  at  first  were  of  opinion  that  it  was  un- 
necessary for  them  to  resist  a  declaratory  decree  in 
terms  of  the  first  conclusion,  provided  the  pursuer  did 
not  insist,  under  existing  circumstances,  for  a  decision 
on  the  point  raised  by  the  second  conclusion  of  the 
summons. 

In  these  circumstances,  the  Lord  Ordinary  pro- 
nounced the  following  interlocutor : 

**  24<A  November  1 843.— The  liOrd  Ordinary  having  heard  par- 
ties* procurators,  and  considered  the  closed  record,  and  made  avi- 
zandum— ^in  respect  of  flie  defenders  not  opposing  the  same, 
finds  and  declares  in  terms  of  the  first  conclusion  of  the  action, 
and  decerns :  And  in  respect  that  it  is  not  incumbent  upon  the 
)>iir8uer,  as  curator  bonis  to  'Diomas  Turnbull,  and  he  does  not 
think  it  necessary  or  proper  that,  under  the  circumstances,  he 
should,  in  the  exercise  of  his  powers  as  curator  bonis  foresaid, 
cloct,  on  behalf  of  the  said  Thomas  Turnbull,  between  his  right 
of  legitim  and  the  rights  provided  in  his  favour  by  the  settle- 
ments of  his  father,  the  late  William  Turnbull,  and  that,  not- 
withstandiug  tliat  such  election  shall  not  be  made  by  the  pur- 


suer, the  right  to  elect  is,  in  eonformi^  to  the  toMdiflm«i«li. 
fiiou  of  the  action,  in  terms  of  which  decree  has  beco  gtva,  % 
stand  reserved  to  the  said  Thomas  TonibiiU  in  tte«veDt  oflai 
recovery,  and  in  case  of  his  death  without  haviq^  ieooTa«il,ff 
without  having  made  his  election,  to  his  legal  reywntrtiwi; 
and  in  respect  that  the  matters  eoaibrmeoA  by  the  KmaiiiiQgcas- 
clusions  of  the  action  may  be  materially  affbded  bf  tlieeMi 
whidi  may  possibly  ultimately  be  made  dther  fatvhf  tbe»l 
Thomas  Turnbull,  or  by  his  legal  representativei ;  tad  iii^ 
spect  that  there  is  no  reason  to  i^i>rehend  that  any  pi^ 
will  arise  firom  the  defend^w  h&ng  allowed  in  the  mean  tittt& 
retain  and  manage  the  income  and  annual  prodnoe  that  wit 
derived  from  the  estate,  heritoble  and  moveable,  of  the  ttU  it- 
ceased  William  Turnbull  the  truster,  provided  that  the  ligkiiif 
all  the  parties  interested  are  preserved  entire  hi  the  men  t». 
and  until  the  pursuer,  if  he  shall  afterwards  be  ao  adiiHis 
the  said  Thomas  Turnbull,  or  his  representativea,  ahil)  aikr 
the  foresaid  election— finds  it  unnecessary  aid  inex^edoiv 
dispose  of  the  said  conclusions  by  pronouncing  any  jodpoi 
thereon  at  present,  and  therefore,  ai^tersedes  hoc  ttattiiik 
ther  consideration  of  the  same,  declaring  that  the  nghlKTi 
parties  shall  in  the  mean  tameremalB  entire,  to  be  ewsli^ 
determined  either  in  this  action,  if;  from  any  change  cfdnft 
stances,  by  the  pursuer  finding  it  proper  to  make  aockdis 
for  tlie  said  Thomas  TumbuU,  or  otherwise,  it  shall  appovto 
be  expedient  so  to  do,  or  in  any  other  oorapetcal  pnoeefe 
which  may  be  instituted  for  the  purpose  by  any  party  w^moA 
And  finds  the  pursuer  entitled  to  the  ezpensef  Htberto  iumi 
by  him  out  of  the  trust- fimds ;  and  remits  the  Bceaont  tM 
when  lodged,  to  the  auditor,  to  tax  and  report" 

On  a  reclaiming  note  for  the  pursuer  agaiost  tb 
interlocutor,  '^  except  in  so  fieur  as  it  finds  and  deo)a» 
in  terms  of  the  first  conclusion  of  the  aclioD,  m**- 
cems,  and  finds  the  pursuer  entitled  to  expenses,"  tk 
Court  pronounced  the  following  interlocutor: 

<<  2M  January  1844.^The  Lofida  having  Gon^ldendtleff; 
claiming  note  for  John  Cowan,  Esquire,  and  heard  the  «Ba* 
for  the  parties,  i^cid  the  hiteriocu€»  of  the  Lord  OriSmj^ 
&r  as  Nchumed  against ;  and,  of  consent  Of  the  OMBad^hf 
parties,  recal  the  said  interlocutor  ^^udcuf  uft»«,  toA  wmv 
case  to  the  Lord  Ordinary  todlsfioae  of  thecanseaatohiftl/i^ 
ship  shall  seem  proper,  and  reserve  all  questions  of  afsaai 
process." 

After  the  case  had  been  thus  remitted,  the  laH^- 
dinary  ordered  cases  "  arguing  the  whole  cause.*  ft 
the  cases  being  lodged,  his  Loidship  reported  the  00 
upon  the  following  interlocutor,  with  the  afcompaatia 
note,  which  contains  a  full  statement  of  the  2SffS^ 
for  both  parties : 

"  4th  December  1844.— The  Lord  Ordfaiary  having  eooftJi* 
the  revised  cases  for  the  parties,  and  whole  process,  raato  w' 
sandum  to  the  Lords  of  the  First  Division  of  theOcwt:  A^ 
points  the  mutual  cases  to  be  boxed  in  order  to  be  reponei* 
grants  warrant  to  enrol  in  the  Inner^House  rolla,  ca  P**^ 
to  the  keeper  thereof  of  a  certificate  of  the  boxing  of  one  crtM^ 
of  the  printed  papers.  ^^ 

"iVb/6.— When  the  case  was  formerly  before  tiioLoKlOrW 
the  defenders  did  not  feel  it  to  be  necessary  to  "^cast  adeaw** 
given  in  terms  of  the  first  conclusion  of  the  *"™^**^'"*>fji]^I 
decree  was  accordingly  pronounced.  The  defenders  *Jj^ 
saw  caiifitc  to  Uik&  a  difftront  vk^w  of  tlitr  matt^Ti  »ft^^^ 
tiescfiino  to  roncur  in  tUinkiiig  it  desjniblu  that  *fc*'P*''*r" 
decision  nf  ivliidi  hml  boon  [jostponed  fi>r  the  piiwoitl?* 
torlocutnr  of  ^4th  Nus^cmbcr  IS143,  fbr  the  re4*ail •!»<•■ 
note  finncxyd— should  now  be  di^termincdi  and  ^^^ 
therefore  rt^niittiHl  to  the  Lord  Ordinary  to  be  diipttirf  <* '^ 

"  rt  Inn  in:i  Ixvii  thought  (U^itable  that  the  afjWjgtfy 
parties  &}ionlil  U'  pat  info  writing,  iuid  the  case  Wi*** 
which  it  is  not  to  be  svippost^d  tliat  eltht«r  party  wsn^^^ 
fied  with  his  jndfHi'n^iit,  in  so  fiir  aa  adwr^o,  the  l^ ^^-~' 
has eonsickrLil  that  he  may,  irith  proprioty,  al  "■^ 'Jf 
the  Court.  I  It'  ahall^  howpver,  stau?  tho  vie^i  ha  *^ 
upon  tlK'  lioiiiis  argiiofl  m  the  revbod  CJWCfc 

"I.  Iti^H?s  not  flppe'vr  to  tb^.^|icirtt  Ord^iMflihi*^ 
suer,  as  cu'afw  ttaith!  Qf TU()tuaiTambulL/-«nilr:^  j|ii»^ 
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itmeeS} bec^nnpeUed to  exorme  the  option  whick belongs  to 
39iQm»9  TtwibuU  of  taking  his  Itgkimy  or  taking  boiiefit  by  the 
testamentary  provisions  of  his  father ;  and  he  therefore  liohls 
that  the  firtt  declamtory  condusion  of  the  summons  is  well- 
foonded)  and  that  the  pursuer  is  entitled  to  decree  in  terms  of  it. 
**  £^  mdeedy  the  porsaer^  under  the  second  conclusion  of  tlie 
ACtiont  had  been  making  an  immediate  chum  to  part  of  the  trust- 
fosds,  that  is,  to  a  part  of  them  which  is  destined  and  appro- 
pfiated  by  the  directions  and  purposes  of  the  trust-deed,  the  case 
might  hare  been  different  But  under  that  conclusion  he  ia 
not  fbiming  any  thing,  either  in  respect  of  the  provimonsof  the 
trust-deed  or  against  its  provisions.  His  claim  rests  on  this, 
that  wliat  he  claims  has  not  been  disposed  of  by  the  truster,  and 
belongs  to  the  pursuer's  ward,  the  truster's  legal  representative, 
as  beiag  undisposed  of  residue.  If  the  Amd  shall  befoimd  to 
have  been  tested  on,  then  the  claim  will  not  be  successful.  ,  If 
otherwise,  there  ia  nothing  in  the  nature  of  the  claim  which  can 
fitroe  npon  the  pursuer  now  to  exercise  for  his  ward  the  option 
which  it  is  contended  by  the  defenders  he  is  bound  to  make. 

**■  I^  indeed,  it  oould  be  successfully  maintained  that,  were  the 
punuer  to  elect  for  his  ward  to  take  the  Ugitim,  and  along  with 
U  such  p«rt  of  the  truster's  estate  as  may  not  be  otherwise  ap- 
pfopriated,  it  would  be  in  the  power  of  Uie  defenders  to  execute 
the  etttail  which,  by  the.  provisions  of  the  trust,  they  are  directed 
to  Aako  upon  the  occurrence  of  Thomas  Tumbuli's  recovery  or 
death,  without  widting  for  either  of  these  events  taking  place, 
the  defenders  might  have  a  stronger  case  for  the  plea  of  the  in- 
comboicy  of  immediate  election  by  ihe  pursuer ;  becausoi  In 
that  view,  the  poafcpooement  of  it  would  itself  be  the  means  of 
creating  that  very  tumA  which,  in  so  far  as  it  shall  arise,  the  pur- 
suer is  contending,  under  the  secoTid  conclusion  of  his  action,  must 
M  to  his  ward  as  undisposed  of  residue,  the  fhnd  thereby  daimod 
behig  the  surphis  means  of  the  trust-estate  accruing  in  the  inter- 
mediate period  tiU  the  entail  of  the  lands,  ori^nal  and  purchased, 
shall  be  executed.    But  the  Lord  Ordinary  conceives  that,  in 
the  cmnunstances,  the  election  by  the  pursuer,  if  now  made,  to 
take  the  kgitim,  could  not  be  attended  with  the  supposed  eShit, 
The  petiod  at  which  the  entail  mAj  be  executed  would  not  be 
thereby  altered.    It  would  still  jtand  deferred  till  the  recovery 
or  death  of  Thomas  TumbulL    The  fund  for  competition  will 
conse^tieiitly  not  bednereased  by  the  dection  being  delayed.  If 
the  eleotiofi  were  to  be  to  take  the  legitime  there  would  never- 
thdess  be  an  aooming  income  on  the  trust-estate  to  be  claimed, 
on  the  one  hand,  as  unappropriated,  and  on  the  other,  as  di- 
rected to  be  Invested  in  land,  and  entailed ;  and  if  the  dection 
wefe  to  be  to  take  the  benefits  conferred  by  the  trust-deed,  there 
again  there  would  be  an  accruing  income  to  be  similarly  claimed, 
because  the  pursuer  contends  that  he  would  be  entitled  to  it  in 
iee^slmple,  aa  being  nndisposed  ofl  The  only  difibrenoe  is,  that, 
in  the  Utter  ease,  there  wonki  be  included  the  produce  of  the 
.whole  personal  property ;  whereas,  in  the  former,  the  produce  of 
the  portion  of  it  constituting  the  legitim  would  be  excluded. 
But  in  dther  case,  the  pursuer,  if  right  in  his  plea,  would  and 
will  be  entitled  to  the  whole  surplus  accruing  income,  either  as 
bdng  the  income  of  what  belongs  to  him  as  kgitim^  or  the  in- 
come of  the  oapital  of  the  persooal  property,  or  rents  of  land  not 
apprra>riated  or  tested  upoiL 
^  Then^  with  regard  to  the  second  conclusion  of  the  action. 
"The. estate  conveyed  by  the  truster  to  the  defenders,  his 
tmsteea,  consisted  partly  of  land  and  partly  of  personal  pro- 
perty.   ^I3k  Earliest  date  mentioned  for  the  execution  of  the 
entail  appointed  to  be  made  by  the  trustees  of  the  land  directed 
to  be  entailed  in  favour  of  Thomas  Tumbull,  and  the  heirs 
whatsoever  of  his  body,  whom  failing,  of  William  Tumbull,  &c, 
is  the  recovery  or  death  of  Thomas  TurabulL    The  trust-<locd 
eontemplatei  that,  till  the  occurrence  of  one  or  other  of  these 
avefits,  the  lands  to  be  entailed  are  to  be  hdd  by  the  trustees. 
It  is  not  dismiied  that  the  instruction  to  entail  applies  to  the 
iriginal  lands  conveyed  to  tiie  trustees^  and  any  lands  that  may 
htfmtrhnsntj  with  the  capital  of  the  personal  property  left  by 
the  tmster  when  realized.    But  the  question  is,  is  the  surplus 
nosmeaod  amnuil  produce,  aifter  the  payment  of  certain  bur- 
kam^  widch,  from  the  death  of  the  truster  till  the  period  of  the 
laBeaAoD.  oi  tiie  entail,  may  be  derived  from  the  personal  pro- 
«rt0% or itbe  oric^nal  or  acquired  Umds,  undisposed  of  residue, 
n  napeet  of  its  not  be|ng  appropriated  by  the  provisions  of  the 
rost^med,  dUid  which,  therefore,  belongs  to  the  pursuer's  ward ; 
iT  is  it,  or  any  port  of  it,  appointed  by  the  provisions  of  tlie  deed 
o  be  ivweatea  hi  land  and  ^tailed? 
**•  Ahhonagb  it  could  be  reasonably  conjectured  or  inferced 


that  it  was  the  intention  of  tlie  truster  that  this  intermediate 
surplus  income  or  produce  of  his  estate  should  be  invested  in 
lands  to  be  entailed,  that  would  not  be  iwfficieut  to  eflectuatc 
the  truster's  purpose,  or  to  exdude  the  claim  of  the  le^^  re- 
presentative, unless  the  truster  has  duly  executed  his  intention. 
It  is  true  that  the  words  used  by  him  are  to  be  liberollv  inter- 
preted, so  as  to  carry  his  intention  into  effect,  but  still  there 
must  be  words  which  will  fairly  bear  the  construction  proposed 
to  be  put  on  them,  for  if  not,  the  Court  cannot  supply  them. 
It  cannot  do  that  for  the  testator  which  he  has  omitted  to  do 
habUi  modo.  Now,  it  is  thought  that,  in  the  present  instance, 
the  testator  has  not  used  words  which  can  be  construed  as  im< 
porting  a  direction  to  his  trustees  to  invest  in  land  the  fund 
which  is  in  controversy,  and  thereafter  to  entail  it,  or  so  ex- 
pressed himself  as  to  put  his  legal  representative  to  his  election 
between  his  rights,  as  such,  in  relation  to  that  fhnd.  and  the 
benefits  conferred  upon  him  by  the  trust-deed,  and  that  there 
is  nothing  to  support  any  opinion  that  may  be  formed'  of  its 
having  been  in  the  mind  and  purpose  of  the  testator  that  the 
surplus  accruing  income  of  his  estate  sliould  be  laid  out  in  land 
to  be  entailed,  beyond  uncertain  inferences  drawn  from  the  dr- 
cumstances  in  which  the  settlement  was  executed,  and  the  ge- 
neral scope  and  character  of  the  instrument. 

**  It  is  impossible  to  read  the  trust-deed  without  observing 
that,  whether  as  regards  the  rents  of  the  lands  conveyed  to  the 
trustees,  arising  during  the  intermediate  period  till  the  time 
shall  arrive  for  the  execution  of  the  entail,  or  the  rents  of  the 
lands  to  he  purchased  by  the  investment  of  the  personal  property 
directed  to  be  realized  (both  which  acts  are  pointed  out  as  things 
not  to  be  deferred,  but  to  be  done  with  all  convenient  speed,) 
there  is  not  a  single  expression  in  the  deed  which  in  the  re- 
motest way  applies  to  their  disposal,  except  in  so  far  as  they 
may  be  burdeiied  with  the  annuities  or  other  bequests  directed 
to  be  {mid,  and  the  sum  to  be  allowed  for  the  maintenance  of 
Thomas  Tumbull,  and  the  expenses  of  management.  Accord- 
ingly the  defenders,  in  their  revised  case,  have  put  all  their 
argument  upon  the  terms  ot  the  provision  for  the  disposal  of 
the  proceeds  of  the  personal  property,  and  have  not  referred  to 
any  words  in  the  deed  as  amounting  to  an  appropriation  of  the 
above  mentioned  rents. 

**  After  directing  the  trustees  to  realize  his  personal  property, 
and  invest' the  proceeds  in  land,  which  they  are  *  thereafter  to 
hold  and  entail  in  manner  underwritten,'  and  making  provision 
for  the  pa3rment  of  his  debts  and  other  matters,  the  truster  goes 
on,  *thirdUff  and  lastly,' to  direct  and  appoint  his  *  trustees  to 
apply  such  part  and  portion  of  tlie  income  of  my  residuary  estate 
as  they  shall  see  useml  and  proper  for  the  support  and  comfort 
of  my  only  child,  Thomas  Tumbull,  during  all  the  days  of  his 
lifetime ;  and  in  the  event  of  his  recovery  or  death,  then  my 
said  tmstees  are  hereby  directed  to  execute  a  strict  entail  ac- 
cording to  tlie  law  of  Scotland,  of  my  whole  lands  and  heritages, 
as  well  as  of  such  lands  as  may  be  piarchased  cmd  acquired  with  my 
personal  property^  so  directed  to  be  invested  as  aforesaid  * 

^  Here  a  part  of  the  income  of  the  residuary  estate  is  ex- 
pressly appropriated.  But,  with  that  exception,  and  the  ex- 
ception also  of  the  annuities  and  others  with  which  it  may  be 
held  to  be  burdened,  and  the  expenses  of  management,  there  is 
not  a  word  n  hich  admits  of  being  construed  into  a  direction  for 
liie  appropriation  of  the  rents  of  tile  lands  that  may  be  held  by 
tlie  trustees,  whether  original  or  acquired.  Sumxwin^,  there- 
fore, the  personal  property  to  have  been  realized  and  invested 
in  land  shortly  after  the  truster's  death,  and  a  surplus  income 
to  arise  from  the  rents,  the  purposes  of  the  trust  present  a  total 
bhmk  with  respect  to  its  disposal ;  and,  consequently,  whatever 
may  be  thought  with  respect  to  the  intention  of  the  truster,  the 
Lord  Ordinary  is  unable  to  discover  any  ground  for  the  plea 
that,  in  the  due  execution  of  the  trust-deed,  according  to  the 
sound  construction  of  its  terms,  any  surplus  so  arising  must  be 
invested  in  land  to  be  entailed.  It,  on  the  c(mtrary,  iq[>pear8  to 
him,  that  such  surplus  forms  an  undisposed  of  residue. 

'*  It  has  indeed  been  said  that  the  rents  must  go  along  with 
the  lands  as  an  accessory.  If  the  lands  oould  now  be  entailed, 
if  that  were  now  within  the  competency  of  the  trustees,  and  the 
case  were  in  law  to  be  dealt  with  (as  in  that  view  it  would  bo) 
as  bf  the  hmds  were  all  purchased  and  the  entail  executed,  it 
might  be  a  dear  enough  matter  that  the  intermedUte  income, 
till  the  actual  execution  of  the  entail,  wouM  &11  to  the  party  in- 
tended to  be  benefited  by  the  entail.  But  the  position  of  things 
is  here  quite  different.  The  point  does  not  relate  to  the  disposal 
of  rents  and  produce  so  accruing,  but  ol  ronts  and  produce  ac— 
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cruiiigf  (IttriDg  on  mtcrmcdiate  period,  while  no  entail  can,  accord- 
ing to  the  proiMiiions  of  the  d<?od,  be  oxccutoilt  and  wldle,  there- 
§(ffet  no  [mrty  can  be  tbe  lieut^flcimy  under  the  GntJuL  Th£  plea 
tbef^o^,  of  tlie  rcnta  nnd  prwlucL*  going  a^  an  accessory  with 
the  lauds  tmn  have  no  place.  In  the  c-lrcunifftanoes,  it  ii  com* 
pletdy  misapplied* 

"  But  if  the  Lord  Ordinary  be  lo  fiir  correct  in  the  yiew 
which  he  takes  of  tills  branch  of  tim  caic,  the  question  eorae4g  to 
ba  uftiTowed  to  the  interest  or  income  accruing  iVora  the  per- 
sooal  propcMy  wldle  remaining  personal.  Dues  thatintereitor 
iiujome  fall  under  the  direction  for  inveittuout  m  land  to  b^ 
tifterwordB  tntiiilcd? 

"It  is  aiinied  by  the  defenders,  tliat  the  direction  *  to  inTcst 
the  pjocecda'  of  the  personiil  property  In  lantT  may,  by  a  lEirge 
iind  liberal  consjtnictiun,  he  held  as  enibrsKrlng  Uie  incoino  of  tlie 
personal  property  tdl  the  date  at  which  tlte  entail  i^  nfterwards 
appointed  to  be  executt^d,  in  whatever  way  arising; ;  wln^ther 
Irorn  tlie  person&l  property  before*  bchig  realized,  or  after  bein^ 
»o,  and  before  investment!  or  even  after  inveatment  in  land,  aa 
being  still  income  derived  fmtii  what  was  originally  pergonal 
proixTty.  The  income,  as  derived  from  rents  after  investment, 
has  been  already  adverteJ  to.  With  reijartl  to  the  rest,  the  Lortl 
OriUtiiiry  apprehends  that  the  construe tion  contended  for  is  ex- 
cluded by  the  conteatt,  which  appears  to  him  to  limit  the  in- 
struction to  invest  to  the  fund  or  proceeds  produeed  by  the 
realisation  of  the  personal  property  which  the  trmtees  are  im- 
niediiittely  before  emi)owcre<i  and  required  to  make.  The  trus- 
tees are  empowered^  immediatiit/  on  the  death  of  the  truster,  to 
entef  on  possession  of  tlie  premises^  that  is,  the  whole  estate 
conveyed,  and  to  mruiagc  the  smim  in  like  maimer  as  tlie  truster 
could  himself  liave  done^  and  *  particolarly,  to  liquidate  and 
ivaliie  my  wktie  ptrsonal proper ttf^  and,  as  soon  as  conveniently 
they  can  thcTcafter,  to  in  vest  tftf  proc^th  in  lanil,  and  th&rfafitr 
iu  hohl  and  entail  the  same  in  manner  underwritten/  'ITiia 
plainly  contemplates,  Mitl,  indeed,  in  dlstinet  terms  refers  to  a 
realis^Litinn  of  tlie  personal  property  left  by  the  truster  with  al! 
reasoLxablo  ex|x-dition.  Timt  is  the  act  of  mansgement  ej\joined 
upon  the  trustees,  and  then  it  is  iht  proceeds  so  obtained  which, 
*  as  soon  as  conveniently  they  can  thereafter,*  they  are  directed 
to  invest  in  laiid,  and  not  the  income  to  be  derived  from  the 
proceeds  when  reaill^.  It  does  not  appear  tlLatt  to  the  latter, 
ihfi  direction  can,  by  any  libe»ndlty  of  comftruction,  be  applied. 
Tlie  flttppofliiiou  uideod  inipiie«,  tliat  the  person bI  property  is 
cither  to  bo  retained  unrealizofl,  or  tliat  the  realisted  ftmd  is  to 
be  kept  personal  as  a  Kjorce  of  incotue.  But  h  such  a  supposi- 
tion at  ail  consistent  with  tlie  terms  of  the  deed  ?  Do  Uiey  not, 
mi  tks  amtTory,  ejqiressly  point  at  .^tml^  real  i  station,  and  sp&d^ 
•ubfeqttenl  investment  t«  be  made  of  tbo  realij^l  fund  ?  llio 
pllfpoie  of  the  trust  distinctly  was,  that  his  personal  estate 
should  not  continue  personal,  but  that  it  should  l>e  fortliwith 
n>ahi$eil,  in  order  tliat,  as  soon  as  the  tni,<5tees  could  conveniently 
do  to,  rt  might  be  ootivenod  into  landed  estate  ;  and  there  is  no 
Instruction  for  the  disposal,  by  invcistraent  in  land  to  be  entailed, 
of  income  arising  either  from  the  original  personal  estate,  till  it 
ahould  be  realized,  or  from  its  produce  afterwards  while  in  the 
hands  of  the  trustees  unctrnverted.  It  vould  rather  hcam  that 
tliG  *jiroc€edt*  apiJob^ted  to  1x7  invested  must  be  taken  to  l^f  the 
piTocceds  of  the  ciipital  of  the  personal  property  left  by  the  trus- 
fer,  Ajcoordiug  to  tlic  decisiona^and  were  tliis  a  cose  where^ 
with  ft  aimiJar  instruction  otherwicie,  the  direetioa  to  entail  was 
given  generally,  and  not  on  a  spoeifled  event,  the  occurretice  of 
which  might  he  for  a  time  postponed^tlie  L<jrd  Ordinary  in- 
clines to  think  that  the  instruction  to  mvest  in  land  to  be  en- 
tailed  could  not  be  e^ttcnJed  beyond  the  proceeds  of  the  eapital, 
and  i%  does  not  appear  to  him  tWt  the  possibility  that  the  date 
until  which  the  entail  of  iho  lands  to  be  purcliased  cannot  be 
executed  might  be  postponed,  wlule,  at  the  same  time,  all  re- 
striction as  to  the  period  of  execution  might,  hy  the  course  of 
'  events,  be  removed  immediately  after  the  death  of  the  truster, 
'  can  alter  the  import  of  the  instruetion  as  to  what  is  dirtxfed  to 
ibe  investeil  in  land  to  be  entmled*  The  wonl  *  proceeds,*  as 
Ti6e«l  in  l>orti  Stau-'a  case,  is  coupled  witli  *  interest,'  and  both 
nrc  adiUtional  *  to  Ihq  residue  of  the  tmst-funtla;'  But  even 
'  'there  it  was  found  that  the  instruction  could  embrace  only  the 
income  or  interest  accruing  durbig  oiw  year  from  the  truster's 
death,  being  tlie  period  allowed  1^  ingathering  the  estate  and 
ii.H'prtaininfc  it»  liabilities.  Whether  it  can  be  carried  that 
leripth  in  the  pTX5«ent  cast?  may  bo  mntteir  fhr  Ctiiisiderftli/on  ; 
Imi  furtlier  limn  that  the  Lonl  Ordinary  c^onedves  it  cannot  g*>. 
It  cannot,  it  is  apprehended,  be  extended  to  embface  either  the 


I    interest  or  the  income  of  the  original  penonal  estate  fbrs 
I    period  if  not  then  realised,  or  tlie  interest  or  inooctie 
I    on  its  produce  after  lieing  realized,  and  before  it  ihill  be  ii^ 
vestoil  in  land  ;  und  still  less  can  it,  by  any  stTCtchofcoDSErw^ 
tion,  be  held  to  apply  to  the  rents  of  iand  purchased,  wliOclii  Ai 
hands  of  tlie  truMees,  prior  to  the  execution  of  the  enidL 

" Th{^  defLnders*  plea,  founded  on  the  suppofitioa  of  IbefdN 
suer  repudiating  tlie  deed  and  electing  to  take  Ihe  kmmf  te 
bev^n  already  adverted  to^  It  is  not  tliought  it  ooam |!lodift 
the  ellect  alleged,  of  enabling  the  tnifltees  iramcdisld^  ^  tm- 
cute  an  entail,  and  thereby  to  stop  any  &pther  aamiaimkm^ 
accruing  income  which  could  be  open  to  adaim  by  ^ptitiff. 
Tliere  is,  therefore,  no  room  fur  coniendinir  tliat  the  fond  la^ 
created  by  ]X)stp3ning  the  election,  the  pursuer  op  hii  I>if4  ff 
his  ward's  repri^sent  a  lives,  cannot  be  alioweii,  if  tbej  rifaiiiyit 
mntely  take  the  k^nfim  also  to  take  a  fbnd  which,  if  fficl<le»- 
tion  were  now  made,  would  never  come  to  exi«t.  H*  fU& 
would  at^crue  whether  the  pursuer  elected  to  take  the  kgmm 
the  testamentaiy  betiefits. 

"  The  Lord  Ordinary  abstains  from  eotering  ftrlbcr  ijiM^ 
grounds  upon  'ivhich  he  rests  the  opinion  he  has  ltorm«d  da  ' 
branch  of  the  cat^v  than  that  the  surplus  income  arisinf  I^ob 
interest  or  fruits  of  the  personal  property  left  by  tlie 
at  least  from  the  interest  or  fruits  of  it  after  ayyar  frt9i#i 
truster*s  death,  and  from  the  rents  oi  tiie  lands  courejeA  si 
of  tile  lands  wliieh  shall  be  purchased,  constitute  mjdi5|tw4  fi 
residue, — ihat  its  sueh  it  belongs  to  Tlioma^  Tuniball,  iwt  Aki 
under  the  trust-deed,  or  in  oppositiou  to  its  provisiodJtliiip 
virtue  of  hts  right,  at  the  truster's  legal  represefutadve,  Invli^ 
ever  part  of  bis  estate  remains  u]iapxm>priat«d  by  hisietUeii^ 
tmd  this  without  prejudiee  to  the  ri^ht  of  TlMimas  TunM 
or  his  represcntaiive^  afterwanis  to  elect  to  takt*  t^f  itfiimm 
testamentoty  prsviiioBt ;  and  that  the  def^r  :Af«4st 

under  the  Mra  condniion  of  Uie  Ubcl,  boun  >  l  3Cl^xi 

ingly  bo  the  pursuer  ai  Thomas  TuniJmU'i  varmLfr  crioir/ 

At  advising, 

Lord  Jaaik(^'  LtmeraL — After  I  have  camfuUy  eoulAffri  fk 
whole  clauses  of  the  trust-deed,  and  the  able  at^mntiiti  tff  tti 
parties  thereon,  1  have  come  to  concur  entirely  in  the  nfiniiiB  rt- 
pressed  by  Qie  Lord Ordinaipr,  contained  in  thtrnoieiii  »hi»4h 
Hie  case  for  our  deci  siou.     1 . 1  tti  ink  thai  ths  e 
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is  uot  entitled,  and  cannot  be  called  on  in  th^ 
this  case,  to  make  an  election  fur  his  ward  ;  and  I  do  aot  tlkk 
tliat  the  Court  could  interfere  in  a  ease  like  the  present eb  Ail 
or  empower  such  election  by  this  curator^  who  is  the  nfcf  ^ 
our  Court.  2,  With  regard  to  the  direetitm  la  the  tiwt»» 
invest  the  personal  prujierty  of  tlie  truster  renlised  by  ibflkl 
hold,  that  there  is  no  direction  in  tlie  deed  to  ipvettUisMV 
accruing  on  that  estate,  as  well  as  the  estste  itself  iaiktW^ 
chase  uf  lands.  It  is  merely  the  rvalized  person^  sstiis  w 
is  directed  to  be  io  invested,  not  its  produce.  Thelsjtjfflrpt 
of  tiic  deed  ^ves  ample  powers  to  the  trust  cr*s  t^^  irroTiAp  •* 
the  comfort  and  advantageous  settlement  *i  ' 

these  provisions  are  so  ample  that  the  cvr 
tercit,  and  indeed  no  right,  to  interfere  witli  iiit*n^iniflpnrz.fc- 
tliat  part  of  the  trust  which  directs  the  disposal  andaaKMHIvi 
of  the  Inniitlc's  personal  concerns, — (reads  ciaoae  of  ffwnite* 
to  Itinatie's  deatn  or  recovery »)  Now,  intlixa  Tiew»  we  iP'tlf^ 
hock  to  Uio  other  pro  visions  of  the  deed.  Aiad  ib^  •«>> ' 
give  nothing  but  a  direction  to  the  trustees  to  |]rv<9<  Ifceni^ 
personal  c^cts  of  the  truster  in  tlio  purcba^  of  Imila  Xim- 
QfOiission  has  bc-en  made  of  any  direction  m  to  tfae  i , . 
the  income  derived  from  the  pa^ofiai  estate.  TWi 
accruing  is  not  disi>cif*L.l  t>f.  The  trtistoea  c 
money  n»U;&t'd  immi  ;  lie  tntrcha»  of  isiidi.  ^ 

theOt  thero  is  no  diim^ i l  >  \mt  fnctfrne.,  titbir  •  Mil  k  ' 

moveable  or  after  it  is  iuv liiiLd  i i  ■  .r  has  «lif  Mil* 

been  given  as  to  tlie  ineome  of  hi-  i^ctate^    ^55^*^ 

tlie  income  of  the  moveable  t^md  Lads  fauttowO^ 

the  movi^ble  funds,  aad  of  the  itfital#  «l*fc^ 

must  apply  the  prine^lc  hdd  do*  i  i  rs^eait  c«ia  ^* 
first  the  case  of  Campbell  of  Auchtnilamotli.  '^^'^^^^ 
there  wa^,  whether  he  liad  disponed  of  the  incfiiDi^  MBfWf^ 
tween  Im  death  and  the  entail  of  the  lauda  to  h»  pW^JM^^ 
his  trustees;  and  it  was  fmmd,  in  tfie  ahwssice af aaj fW*"^ 
to  thai  cfTect  that  he  had  not.  That  case  ia  iMdirl4awl»* 
of  the  Faculty  Collection.     In  the  l^th  wv^mmjfH  *?_•'*'* 


ports  is  to  betbmid  "^^MS^^^^ff^^^^^J^ 
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that  that  (mlf  vhich  is  expiessljr  and  directly  ordered  to  be  en- 
tailed is  to  be  80  entailed.  On  the  second  branch  of  the  case, 
therefore^  I  concor  in  the  views  stated  by  the  Lord  Ordinary, 
aad  consider  that  the  curator  is  entitled  to  have  an  account  of 
that  part  of  the  truster's  succession  which  he  claims  for  the  heir- 
at-law  as  inteatate  succession,  and  without  recognition  of  the 
trust,  of  the  funds  of  which  that  income  forms  no  part.  Matters, 
however,  may  be  so  adjusted  as  to  i»%vent  any  mat^ial  change 
on  the  present  system  of  management 

Lord  Mackenzie, — ^I  concur  in  the  substantial  result  at  which 
vo«r  I<ordship  has  arrived.  I  think  that  in  this  case  the  curator 
Imt  cannot  be  asked  to  elect.  If  the  curator  objected  to  an  invest- 
ment of  the  personal  estate  on  land,  that  woiud  be  an  election, 
it  would  be  a  claim  on  the  legitim.  There  is  no  occasion  for  his 
doing  sov  for  the  whole  matters  in  which  he  is  interested  can  go 

00  quite  well  without  it.  All  these  matters  can  go  on,  reserving 
the  lunatic's  right  to  challenge  the  proceedings  if  he  conval- 
etoes.  I  should  hesitate,  however,  to  hold  that  a  curator  bonis 
never  can,  or  never  may  be  forced,  to  dect  for  his  ward.  I  should, 
if  necessary,  be  inclined  to  hold  an  opposite  opinion.  If  it  were 
otherwise^  great  injury  might  often  arise,  and  to  prevent  that, 
a  cmribr  boma  may  be  bound  to  elect,  either  to  protect  the  vop- 
terest  of  the  lunadc,  or  of  third  parties,  who  were  interested  in 
the  result  to  be  produced  by  the  election.  Indeed,  I  am  not  aware 
of  any  dedsioii  to  thecoatraiy.  In  the  presentcase,  I  agree  with 
yonr  Lordship  in  the  result  at  which  you  have  arrived. 

As  to  the  rents,  I  agree  with  your  Lordship,  with  an  excep- 
tion, perhaps  trifling,  and  which  may  be  thought  rather  subtile. 

1  think  the  cuiator  entitled  to  the  excrescence  of  the  rents  only 
after  defraying  the  expenses  of  his  ward's  sustenance.  Nor 
would  it  be  safe  for  him  to  take  the  whole  of  such  rents,  other- 
wise he  would  seem,  in  taking  benefit  by  the  provisions  of  the 
trost-deed  for  his  maintenance,  to  recognize  the  trust.  As  to 
those  rents,  the  truster  no  doubt  intended  to  settle  his  whole 
estate,  heritable  and  moveable^  but  he  has  allowed  the  rents  and 
produce  of  it  to  escape  his  attention.  I  do  not  think  he  has  pro- 
vided for  their  settlement  He  has  not  even  disposed  of  the  rents 
of  his  own  lands.  He  has  not  disposed  of  the  rents  of  tiie  lands 
to  be  bought  with  his  ftmds.  It  is  the  proceeds  of  his  realized 
funds  only  that  are  to  be  invested  in  land.  And  he  has  given 
no  direction  as  to  the  produce  of  his  jpersonal  estate.  I  think 
that  these  rents,  therefore,  go  to  his  heir-at-law,  and  that  they 
are  to  be  churned  not  through  the  trust,  but  as  the  heir's  own 
property,  independent  of  the  trust  He  takes  them  as  heir-at- 
law,  without  approbating  the  trust.  These  rents,  then,  sl\ould 
be  paid  to  the  curator,  because  if  they  are  not  under  the  trust, 
the  trustees  have  no  right  to  them. 

Lord  FuUerton, — ^I  concur  as  to  the  firtt  point  And  I  need 
scaroely  say,  that  this  gentleman.  wiUi  the  ordinary  powers  of 
a  carator  homs^  could  not  be  askeo,  and  is  not  entitled,  to  make 
an  election  for  his  ward. 

9d^  On  the  strength  of  the  decisions,  I  suppose  there  is  no 
doubt,  that  where  there  is  no  direction  to  the  trustees  under  a 
trust  for  purchasing  and  entailing  lands,  as  to  the  rents  of  the 
lands  before  the  entail,  or  as  to  the  produce  of  the  personal 
iands  to  be  leaUflsed  and  invested  in  lands  to  be  entailed,  then 
soeh  rents  and  produce  are  not  to  be  held  included  within 
that  which  is  directed  to  be  entailed.  But  then,  supposing 
that  to  be  the  case,  do  these  decisions  fix  that  a  curator  bonisj 
by  making  a  dahn  on  the  trust  for  such  rents  or  produce^ 
does  not  thereby  approbate  the  trust?  The  heir  or  executor 
may  take  what  is  not  disposed  oL  But  here  a  trust  intervenes. 
And,  if  he  takes  the  rents  of  the  trust-estate,  does  he  not  take 
these  rents  tiurough  the  trust  ?  Suppose  that  the  legitim  were 
ultimately  claimed  hevo^  might  the  b^eflciaries  under  the  trust- 
deed  not  say  with  reason, — "  1.  We  lost,  by  your  not  Meeting, 
aU  the  lenls.of  the  lands,  which  would  have  been  ours;  be- 
cause, the  nKMoent  you  elected,  the  luids  might  have  be^  en- 
tailed, and  the  renta  would  have  follen  to  the  party  on  whom 
they  were  entailed.  2.  Then,  the  right  to  those  rents  is  a 
right  created  or  accruing  under  the  trust-deed.  You  may  be 
entitled  to  take  those  rents,  but  that  not  as  heir  or  executor, 
but  as  a  beneflciaiy  under  the  trust-deed."  The  whole  ques- 
tion is  quite  new  to  me,  and  I  should  be  desurous  of  additional 
argnmeat  ujwn  it 

Lord  Jefi^, — ^I  concur  with  the  minority  of  your  Lordships. 
On  iAntfatt  p&nt,  I  have  no  doubt  whatever.  An  ordinary  cu- 
rator 6(mtf  cannot  take  by  election  on  behalf  of  his  ward.  Where 
|he  interest  of  the  ward  coi^d  be  shewn  to  be  manifest,  or  where 
it  mi^  sufiW  by  dday  to  elect,  the  Ck)urt  might,  in  special 


circumstances,  be  induced  to  authorize  their  oflBcer,  the  curator, 
to  make  the  necessary  election.  As  to  the  interest  of  third  par- 
ties. I  suspect  it  would  require  to  be  an  interest  which  Uiey 
could  enforce  at  law,  and  only  such,  which  would  warrant  the 
Court  in  ordering  election  to  be  made  by  the  curator.  But  these 
nice  questions  do  not  occur  here. 
On  the  second  point,  I  also  concur.    However  doubtful  the 

Erinciple  may  be  said  to  be,  yet  it  is  so  clearly  fixed  as  to  re- 
eve us  fh>m  all  embarrassment ;  and,  therefore,  as  this  is  a  coso 
a  fortiori  to  the  two  last  cases,  and  the  analogous  case  of  Stair, 
I  think  we  can  have  no  difficulty.  I  am  not  moved  by  the 
doubts  of  Lord  Fulterton.  The  consideration  with  which  I 
meet  it  is  this, — Can  it  be  said  that  tlie  curator's  having  taken 
the  surplus  (supposing  him  entitled  to  take)  is  a  taking  in  any 
other  character  than  nakediv  as  in  right  of  the  heir-at-law? 
and  can  it  relevantly  be  saia  tliat  it  would  have  been  so  bat 
for  the  Intervention  of  the  t^us^deed?  Now,  if  it  be  clear 
that  the  party  claims  and  takes  it  merely  as  in  right  of  the 
heir-at-law,  I  think  it  is  of  no  consequence  how  it  accrues.  It 
is  a  part  of  his  author's  unapplied  property — of  property  of  which 
his  author  died  possessed — wliich  he  takes.  He  holds  this  posi- 
tion ;--~the  trustees  are  executing  the  trust ;  there  is  an  unap- 
1  surplus  which  the  trustees  cannot  grasp,  and  it  just 


I  over  the  table  into  the  clutches  of  the  heir-at-law.  The 
heir-at-law  is  the  universal  recipient  of  all  which  his  ancestor 
has  not  otherwise  legally  appropriated.  He  here  draws  the 
balance  of  the  fhnds  which  do  not  fall  within  &e  trust 

The  Court  acoordinglj  pronounced  the  following  in- 
terlocutor: 

**  Find,  decern  and  dedare,  in  terms  of  the  first  declaratory 
conclusion  of  the  summons ;  and  fiurther,  find  and  dedare  tiiat 
the  defenders,  the  trustees  of  the  late  William  Tambull,  are  not 
directed  or  entitled,  under  the  terms  of  his  trust-settlement,  to 
execute  an  entail  of  the  lands  conveyed  to  them  by  that  deed, 
or  of  the  lands  to  be  purchased  by  them  under  the  directions 
thereof  until  the  period  of  the  recovery  or  death  of  Thomas 
Tumbull,  his  son,  and  that  the  free  income  and  annual  produce 
drawn  and  to  be  drawn  fh>m  the  estate,  heritable  and  moveable, 
of  the  said  WilHam  Tumbull,  by  the  said  defenders,  his  trus- 
tees, between  the  period  of  his  death  and  that  of  the  execution 
of  said  entail,  whether  the  same  was  acquired  by  him  in  his  life- 
time, or  has  been  or  shall  be  acquired  by  the  said  trustees,  under 
the  direction  of  the  said  trust-deed,  after  deduction  of  ail  pay- 
ments which  the  trustees  shall,  in  conformity  with  the  directions 
and  authority  in  the  said  trust-deed,  make  out  of  the  said  in- 
come and  annual  produce,  including  such  allowance  as  they 
shall  make  for  the  support  and  comfort  of  the  said  Thomas 
Tumbull,  during  all  the  davs  of  his  lifetime,  or  until  his  re- 
covery, is  undisposed  of  by  the  said  deed,  and  now  belongs,  or  as 
the  same  shall  from  time  to  time  exist  and  become  due,  will  belong 
to  the  said  Thomas  Timibull,  absolutely  and  uncondiitionally,  as 
his  own  ftmds,  and  that  the  pursuer,  as  his  curator  boms,  is  en- 
titled to  demand  and  recover  the  same,  without  prejudice  to  the 
right  of  the  said  Thomas  TumbuU,  or  of  his  1^^  representa- 
tives, aftenvards  to  exercise  his  right  of  election,  or  to  claim 
legitim  as  conduded  for  in  the  first  declaratory  oondusion  of 
the  summons,  and  that  the  same  shall  so  belong  to  the  said 
Thomas  Tumbull,  and  form  part  of  his  ftmds,  whether  efibct 
shall  idtunately  be  given  either  to  the  said  legal  right  of  koiiim 
or  to  the  testamentary  provision  in  his  fhvour  under  his  father's 
said  deeds  of  settlement :  And  with  regard  to  the  other  oondu- 
sions  for  count  and  reckoning,  and  payment,  remit  to  the  Lord 
Ordinary  to  hear  parties,  and  to  proceed  fhrther  as  he  shall  deem 
just ;  reserving,  m  the  mean  time,  all  questions  as  to  expenses, 
and  decern." 

Authorities  for  Pursuer.— Boss,  31st  Jan.  1793 ;  M.  5545. 
Graham  v.  Lord  Hopeton,  6th  Maich  1798 ;  M.  5599.  Hannah 
V.  Kennedy,  15th  Nov.  1843;  6  D.  B.  and  M.  40.  Morton 
V,  Young,  1 1th  February  1813 :  F.  C.  Soutar,  22d  January  1801 ; 
Mor.  App.  to  ImpUed  Will,  No.  2,  Campbdl's  Trustees,  17th 
May  1836 ;  14  a  and  D.  770.  Howat's  Trustees,  17th  Feb. 
1838,  ib,  16,  622.  Graham  v.  Templar,  1st  April  1828 ;  3  W. 
and  8.  48,  52,  53  and  59. 

Authorities  for  Defenders.— GiUespie,  7th  Dec.  1802;  Mor. 
App.  Accessorium,  ftc.  No.  2.  Graham  v.  Templar,  ut  supra. 
Earl  of  Stair,  24th  May  1826,  and  19th  June  1827 ;  W.  and  S.'s 
App. Cases.    Kcrri'.  Waudiope;  ^^^^^^^^^ ^^&^l^^Z 
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REPORTS  OF  CASES  DECIDED 


[lut 


Jinispnidence,  §  ,1075,  aiul  §   1077,  3d  etL    BinningluiQ  v. 
Korwan ;  2  Sch,  aiid  Lefr.  449,  450. 

Lord  OrJinarj/,  Wood. — Act.  Marshall,  Moncreiff;  Hunter, 
Blair  and  Cowan,  W.S.,  Agents, — ill.  Solicitor-General  (An- 
derson), Q.  O.  Bell ;  Tod  imd  Romanes,  W.8.,  Agents.— {J .C.] 


UOi  June  1845. 

StoooND  DiviBJoN.— <F.LJM.H.) 

No.  193. — Alexander  F.  Mark,  Petitioner . 

Process — Judicial  Factor — Deaf,  Dumb  and  Blind — TTte  Court 
rmpomttd  a  judicial  Jactor  to  a  person  who,  thaa^  intdliyent,  wa$ 
deaf,  dumb  and  Uind. 

The  petitioner  was  deaf,  dun^b  and  blind.  His  grand- 
mother left  some  property  to  trustees  to  be  made  over 
to  him  on  his  attaining  the  age  of  twenty-three.  On 
applying  to  the  tmstees  to  make  over  the  property, 
they  refused,  unless  they  <!>btained  a  discharge,  either 
signed  by  two  notaries,  who  could  attest  the  discharge 
as  being  the  actual  deed  of  the  petitioner,  or  by  a  cu- 
ratok*  appointed  to  him  by  the  Court.  He  accoi;^ngly 
applied  to  the  Court  to  have  a  curator  horns  or  a  judi- 
cial factor  appointed.  Along  with  his  petition  he  pro- 
duced certificates  from,  the  JNle^srs  Kinniburgh  of  the 
institution  for  the  deaf  and  dumb,  stating  they  had  con- 
versed with  the  petitioner  by  means  qf  the  fipger  alpha- 
bet \  that  he  w^  quite  intelligent ;  and  that,  but  for  his 
want  of  sight,  speech  and  hearing,  they  considered  he 
wotild  be  quite  competent  to  manage  his  own  atfairs. 

llie  Court  appointed  a  judicial  factor. 

Act.  T.  Mackeittie ;  John  Court,  8.S.C.,  Agent— 1^.  Clerk.— 
[F.L.M.H.] 


nth  June  1845. 

First  Dnrisiow. — (J.C.) 

No.  194. — ^William  Scott,  Petitioner, 

Process — ^Trustee — Onratot  Bonis — Factor*- TAe  Court  refitsed  to 
appoint  a  party  to  be  ^'^  trustee,  curator  bonis,  or  factor^  for 
nnnding  up  a  trustr€8t(Ue  i  bui,  en  the  petitioner  limiting  theprayer 
of  his  petition  to  an  application  for  the  appointment  of  the  person 
suggested  to  the  qffice  of  factor,  tlie  application  was  granted. 

John  Scott  execnited  a  tarusl-deed  of  settlement,  where- 
by  he  conveyed  his  whole  means  and  estate  to  trustees, 
for  certain  trust-purposes,  .and,  inter  alia^  for  payment 
of  various  provisions  to  Anne  Scott.  The  trustees  ac- 
cepted, but  they  all  died  Jbefore  various  purposes  of  the 
trust  had  been  executed,  and  before  part  of  the  pay- 
ments to  Anne  Scott  had  been  made.  Anne  Scott  hav- 
ing thereafter  died,  her  general  disponee  and  executor, 
William  Scott,  presented  a  petition,  in  which,  on  a  nar- 
rative that  he  had  a  material  interest  in  having  the 
estate  wound  up,  he  for  that  purpose  prayed  the  Court 
to  "  appoint  Mr  Peter  Walker  to  be  trustee,  curator 
bonfBj  0T  £»Q^r^  over  l&e  q^ieans,  estate  and  effects, 
heri^We  ^n4  moveable,  conveyed  by. the  said  J<^in 
Scot^  by ,  the  foi^^d  tn^i-deed  of  setUement;  (executed 
by  him,  with  the  usual  powers*" 

At  moving,  ^ftoMoni!    - 

Ijind  Jktiticgi'GpnBtoL'r^The  CMurt  cannot  grant  the  prayer 
of  the  petitioa  fis  h%  «tand%  and  appoiaft  Mr.  Walker  in  three 
alternative  chanwters^  You  npust  make  your  selection  of  that 
capacity  In  whlcn  you  wish  him  appointed. 

The  petition  was  ^ccordi»gly  amended*  and  the 
prayer  limited  to  an  application  for  the  appointment 


of  Mr  Walker  as  "  fector."    The  Court  then  appoiot. 
ed  Mr  Walker  in  terms  thereof. 

Act  Grant ;  T.  and  B.  Latidale,  SJS.C.V  iiyoUf.-W.  iM.- 
LJ.C.J 


17th  June  1845. 
Sbcokd  DinsioK. — (F.L.M.H.) 
No.  1  ^.— The  Officbbs  op  State,  Pmrsven,  t.  Am- 
ANDBR  Alexander,  claiming  the  title  of  Eiriof 
Stirling,  Defender. 

Process— Review— Decree— Extract— Statute  4«  GeouIEt. 
151,  §  16—  Where  a  decree  is  extracted,  it  is  meonpeftnt  to  ti- 
miiittd  review  of  the  Inner-Htmse^  ni»der  the  16tt  «c(iM  •f  41 
Geo.  HL  c.  151,  OS  on  interlocutor  where  the  tnkiwmjf  soyilci 
expired  from  mistake  or  inadvertency. 

On  2d  June  1840,  the  following  intaiociitor  w« 
pronounced  in  absence  in  an  action  of  redaction  d 
declarator: 

^  The  Lord  Ordinaiy  finds,  tedvoea,  improfea,  dedmiii 
decerns,  confonn  to  the  conclusions  of  the  libel,  ind,  (/  o» 
sent  of  the  pursueri,  finds  no  ezi^ensea  doe." 

This  interlocutor  wasi^ot  reclaimed  a^dnst  li^ 
the  reclaiming  days. 

The  defender,  in  June  1845,  brought  a  process  d 
wakening,  In  which  an  interlocutor  was  proDouMfi 
on  ^d  June  1845,  wakening  the  process! 

On  6th  June  1845,  this  oUier  interlocutor  was  pro- 
nounced :  • 

''  J.  A  Wood,  for  the  defender  in  the  process  nam  wikenl 
resumed  the  said  process,  and  stated,  that  as  the  interiocstd 
of  date  2d  June  1840,  which  was  pronounced  in  ibseoa  'i 
the  defender,  had,  by  inadvertency,  not  been  rcdaimed  ipbt 
in  due  time,  he  was  now  desirous  to  have'tht  same  opeod  ^ 
and  with  this  view  be  craved  leave  of  the  Lord  OrdinuT  to 
submit  the  said  interlocutor  to  the  review  of  the  Seoood  Dm- 
sion  of  the  Ck)urt  by  reclaiming  note,  in  terms  of  the  8tinite4{ 
Geo.  iii.  c  151,  sec.  16.  '  ^ 

"  The  Lord  Ordinary  lAving  heard  what  Is  before  let  faft 
and  craved,  grants  leave  to  the  defender  to  submit  the  nid  » 
terlocutor,  of  date  2d  June  1840,  to  the  review,  by  rediifflift, 
note,  of  the  Second  Division  of  the  Court,  in  terms  of  the  ta 
tute  48  Geo.  iii.  c.  151,  sec.  16." 

•Rife  defender  thereupon  reclaimed /iro/onwfl.  It«* 
stated  that  he  had  appealed  to  the  House  of  Lords  agios 
another  interlocutor  of  the  Court,  dated  9th  July  isl- 
and that  it  was  necessary  to  bring  the  interiocottf  ot 
2d  June  1840  under  the  review  of  the  House  ofLx* 
at  the  same  time. 

Lord  Juetice-Ckrk.—We  rfiall  do  whatever  the  Bam  ^ 
Lords  think  they  are  enabled  to  aitthorize  us  to  do;  to  tl* 
process  is  extracted  and  €Mit  of  our  bands.  The  {nocen  ii  ■< 
asleep  but  dead.  The  section  of  the  statute  quoted  spphes^ 
the  case  of  interlocutors  which  are  not  eztractabfe.  tf  » 
House  of  Lords  make  a  special  remit,  that  may  snpenoie » 
difficult  as  to  extract  . 

Lord  Medwyn.—!  think  Uie  only  remedy  is  in  the  Bmm  « 
Lords. 

The  Court  did  not  pronounce  any  interlocutor  ootl' 
reclaiming  note.  .  ,- 

Lord  OrdtnofjiCusdnghBxae.'-Act  Bg^le:  JaiHasHopi^^ 
AgenL—AlL  J.  A.  Wood ;  E.  Lockbart,  W.S.,  J^«t-T.  tVt 
TF.L.M.H.1 
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•      I7th 'Jmie  lSi5. 
Second  Divisiox.— (F.L.M.H.) 
No.  196. — Miss  J/VNE  Hope,  Pursuer,  v,  Robebt  Roy, 
W.S.,  Defendet\ 

Mandate — Process —  Where  cm  agent,  in  proof  that  his  client  was  in 
this  country,  wrote  to  the  opposite  agent  offering  to  exhibit  her  on  a 
Sundiiify  and,  on  the  non-tUtendance  of  the  ofiposke  party  at  the 
time  and  place  appointed,  he  returned  a  terujieate  to  the  Court 
stati/tg  tiat  he  htiusel/had  seen  and  conversed  with  her — Held  the 
party  not  louadio  sist  a  thondat^. 

This  was  a  reduction  of  a  decree  of  putting  lo  silence. 

On  27th  February  1845,  the  Lord  Ordinary  appoint- 
ed Che  pursuer  to  sist  a  mandatory. 

On  lltk  March  t^ereafler,  the  following  interlocutor 
was  pronounced : 

'*  In  respect  the  pursuer  has  fiiilod  to  sist  a  mandatory — As- 
sQUacp'the  defender  from  the  conchisioQ^  of  the  libel,  and  .de- 
cerns :  Finds  the  pursuer  liable  in  expenses,  anil  remits  ihe  ac- 
count thereof,  ^hen  lodged,  to  the  auditor,  to'  tax  the  same  and 
to  report.** 

The  pursuer  reclaimed. 

Dewi  staled,  that  the  pursuer  was  in  Edinburgh ;  but 
that,  in  consequence  of  the  defender's  agents  having  a 
caption  out  against  her,  he  could  not  exhibit  her  to  Uiem 
except  on  Sunday ;  that  her  agent  had  written  to  the 
defender's  agents  ihtH  %e  would  exhiibit  the  pursuer  on 
Sunday  last,  but  that  they  had  not  attended  at  the 
tirae  and  place  appointed,  and  a^ordingly  her  ^nt 
hnd  returned  a  certiUcate  tbat  he  hod  then  seen  her  and 
conversed  with  her. 

Penne*/  stated,  that  his  client  had  been  seeking  her 
and  could  not  find  her,  and  that  the  a^ent  who  knew 
her  appearance  had  not  been  in  toym  on  Saturday  or 
Sunday  when  the  letter  can^e,  and  that,  at  all  events, 
they  most  have  some  Assnnuice  «he  is  to  remain  here. 

At  advising, 

Z/)r</Jttaiicc-CferJb.—t  think  we  have  suffldent  evidence  the 
pursuer  is  in  this  country ;  and,  if  8o^  the  defender  can't  ask  any 
assurance  of  her  remaining. 

The  Court  recalled  the  L9rd  Ordinary's  interlocutor, 
and  remitted  back  the  case  to  him  to  proceed  therewith. 

Lord  Or^^ary,  Robertson. — Ai^L  Deas ;  Bobert  Mackay,  W.S., 
AgeaL^Alt.  Penney;  Martin  and  Ross,  S.S.C.,  4«»to.— T. 
Clerh'-{FAj.UM.'\ 


18rt  June  1845. 

Second  Division. — (I'.L.M.H.) 

No.  197. — ^Robert  MoBXiMER,  Petitmer. 

Factor  Loco  Tutoris—Tutor. 

The  Coort  refused  to  appoint,  as  factor  loco  tutoris  to 

lOine  pupils,  a  party  who  was  entitled  to  be  named  their 

tat<»r. 

AeL  Milne;  Greig  and  M«rt«n,  W.a,  ^^ea^— T.  derJc— 


No.  198.- 


1.8<&  June  1845. 
Sbcond  Drvisiov. — (FX.M.H.) 
-J.  GrORDON,  Pursuer^  v.  J.  M'Kenzie, 
Defender. 

'mceM — Act  of  Sederunt  Uth  Febraary  1841,  §  46— Jury 
Trial —  Where  two  parties  had  raised  relative  actions  of  damages 
aptuMMt  each  other,  and  after  the  actions  were  conjoined,  and  two 
sepewaie  sets  of  issues  signed,  the  defender's  action,  as  well  as  the 
lismissed,  w' 


pwamer^Sj  was  dit 
wWkm  twelve  months. 


f  where  neither  of  them  proceeded  to  tried 


These  parties  naised  mutual  actions  of  damages 
gainst  each  other.  Two  separate  issues  were  adjusted, 
and  the  actions  oonjouied.  Neither  party  proceeded 
to  trial  within  the  twelve  months  afler  the  issues  were 
signed.  The  defender  moved  that  the  pursuer's  action 
should  be  dismissed,  under  the  46th  section  of  the  act 
of  sederunt  16  th  February  1841.  That  was  done. 
The  pursuer  then  moved  that  the  defender's  action 
should  likewise  be  dismissed.  The  defender  objected,  and 
contended  that  the  act  only  provides  that  the  action  be 
dt^iQi^sed  f'  unless  U  shall  be  shewn  to  the  satisfaction 
of  the  Court,  that  the  failure  of  the  party  to  appear  at 
the  trial  was  occasioned  by  some  sufficient  cause," 
and  that  there  was  a  sufficient  cause  in  his  instance,  aa 
the  pursuer's  case  was  the  leading  action,  and  the  de- 
fender was  not  bound  to  move  unless  the  pursuer  did. 

Lord  Justice-ClerL— It  wovJiiiiK  hard  to  strike  one  off  and 
allow  the  other  to  go  Km. 

The  Court  dismissed  both  actions  of  damages. 

AeL  G.  Ross,  jimior;  John  Walker,  aS.C.,  AgenU—AlL  Pat- 
tison  j  J.  Marshall,  S.S.C.,  i^jrent— [FX.M.H.] 


X^ikJune  1845. 

First  Division.— (J.C.) 

N<K  199. — James  White,  Ppr^^nter^  v,  Peter  Forbes, 

Res  Noviter— Statute  6  Geo.  IV.  c.  120,  §  10— Expenses— Pro- 
cess— After  the  record  in  an  action  had  been  closed,  the  Lorcl 
Ordinary  pronounced  an  inter(orutor,  by  which  he  allowed  the  de- 
femkr  to  add  to  Hie  recordvertmn  new  statements,  on  the  ground  of 
res  noviter,  but  did  not  pronounce  cmy  finding  as  to  expenses.  The 
pursuer  reclaimed  against  the  interlocutor,  to  which  tie  Court  ad-- 
iered  on  4ie  merits,  but  remitted  to  the  Lord  Ordimoy  to  modify 
expenses ;  and  Held,  1.  That  the  Lord  Ordinary  is  trnpercOivebf 
required  by  the  statute,  on  permitting  such  addition  to  the  record,  to 
find  the  party  liable  in  "  such  expenses  as  he  may  consider  rea^ 
sonabUr  2.  2^  (u  the  reclaimer  hmd  keen  unsuccessful  on  the 
merits,  and  had  not  brouaht  the  matter  of  expenses  under  the  notice 
of  the  Lord  Ordinary,  he  uxu  liable  in  modified  expenses  of  the 
discussion  of  the  reclaiming  note. 

In  this  case,  afler  the  record  had  been  closed,  the 
defender  gave  in  a  minute  stating  that,  since  closing 
the  record,  certain  facts  had  come  to  his  knowledge 
relative  to  which  he  craved  leave  to  add  some  additional 
statements  to  the  record.  This  was  resisted  by  the  pur- 
suer. The  Lord  Ordinary,  however,  pronounced  the 
following  interlocutor : 

*'  29th  January  1S45. — Having  heard  parties*  procurators  upon 
the  nMtioii  that  Che  matter  stated  in  Uie  condeecendenoe  for  Uie 
defender  be  put  on  record  as  res  nocitar  venieMS  ad  notitiam,  and 
the  objections  thereto,  giants  leave  to  add  the  same  to  the  re- 
cord ;  and  appoints  the  pursuer  to  answer  the  condescendence 
within  eight  days  from  this  date,  and  allows  him  to  produce 
therewith  such  addkaonal  documents  as  he  may  intend  to  found 
npcm." 

The  pursuer  reclaimed. 

The  Court,  without  calling  on  the  counsel  for  the 
defender,  intimated  that  they  entertained  no  doubt 
that  the  interlocutor  of  the  Lord  Ordinary  must  be 
adhered  to. 

MarsJutUy  fer  the  pursuer,  then  maintained,  that,  as 
such  addition  to  the  record  was  only  competent  in  virw 
tue  of  the  10th  section  of  the  Judicature  Act,  and  as  * 
it  was  thereby  provided  that  the  addition  could  only 
be  made  on  payment  of  <^  such  expenses  as  may  b# 
deemed  reasonable  by  the  Lord  Ordinary,**  the  pursuer^ 
was  entitled  to  the  expenses  thereby  occasioned,  but- 
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that  the  Lord  Ordinary  had  fuiled  to  find  him  entitled 
to  such  expenses. 

Li>rd  JeifrAtf,-^!  suapect  wo  must  remit  to  tlie  Ijord  OrdinAiy 
tc)  make  aflodln^  fbr  »ucU  (^xjH'tittoa  &&  henis^j  d^eni  nsaaonnblc, 
ill  tcmis  of  the  aU^lute  ditt^faiou  in  tlio  ^tattttCr  I  remirmter, 
when  in  the  Uuter-Hou^  twusideriuK  it  LiidispeDisahk}  under  the 
stAtiite,  even  in  cavce  where  no  blmiKJ  was  I  mpu tables  to  tht;  par* 
tiei  tending  new  8ti*emettta  lif^^r  th*j  ri*conl  wm  tihscd,  to 
decern  again«t  iJiein  ibr  tlie  expcu^os.  But  in  ^ucIl  co^cb  I  have 
ngain  umI  agiun  modified  the  expenses  to  (>ne  shilling. 

Lord  Mnckenzie. — My  prattice  in  the  Uuter-HtJUse  woa  in 
oon^mity  with  the  course  adopted  by  your  I^rJuhip*  I  have 
ivspei;tedij  modi  tied  the  expenses  to  one  ehiUing.  liut  it  Is  in- 
dispoiuabla  to  decern  ^  expenaes.  I^  tbeKe&u^  concur  wltfa 
you;  Lordship. 

Lords  JuMtice- General  and  Fulkrton  concurred. 

Pennetf,  for  (he  defender,  then  stated,  that  as  this  matter 
had  not  been  bi'ought  under  the  notice  of  the  Lord  Or- 
dinary, and  as  his  client  had  been  put  to  some  expenses 
by  llio  reclaiming  note,  he  was  entitled  to  the  expenses 
of  this  appearance. 

The  Court  accordingly  pronounced  the  following  in- 
terlocutor I 

'*  Refuse  the  prayer  of  the  reel  aiming  note,  and  adhere  to  the 
interlocutor  reclaimed  against,  with  this  qualification^  that  the 
caee  is  hereby  remitted  Uy  the  Ijiini  (Jnihiar}'  to  award  to  the 
pursuer  such  expentos  as  his  Lord^ltip  Bhail  deem  reasonable,  in 
tx^rms  of  tJio  stOrtufe  6  Geo,  iv,  c  120,  §  10,  and  iJwrt^after  to  pro- 
ceed f^rtJier  as  to  his  lordship  sludl  seem  just :  Find  the  ddien- 
der  entitled  to  the  expense  of  opposhig  tiie  said  reclaiming  note ; 
modify  the  sani«  to  the  sum  of  X5p  5k^  for  whicli,  and  for  the 
duea  of  ex  tructj  decern.^ 

LnrtI  Or^hmtriff  Wood. — Act.  Marshall ;  John  Oilmour,  B.S,C*, 
Aqfnt — Alt.  Penney:  Thomas  Johns  tone,  S.S.C.,  Aucnt — W. 


18//A  Fsbruari/  1845. 
HoiJSE  OF  LontiS. — (WJLD,) 
Now  200,^ — John  Thomson,  (Attorney  for  the  deceased 
John  Grant*3  Executor!^,)  Pimntif  In  Ert^r,  i\  Her 
Majesty's  Ai>vocate-Ge\"ERAL,  Defendant  in  Error. 

Testament — T^^gacy-Duty — IJcM  (reversinpr  t!ic  Judgment  of 
the  Court  of  Exchequer  in  Stxytlaml)  tMl  ieffanf-du^  wm  mt 

-     pajftthk  Hjvm  mone^  situated  in  Scrtthtnd^  i>f^futhed  %  a  Rufttee 

J*^    and  BifhjtrA  nf  Enylawd^  who  dit'd  domiriimt  in  Uhmemra. 

^W^^tament — Il>c^i(icy-l>iity^Opinion^  Tfrn  finbih'ty  of  a  Ustaiifr^a 
^ataie.  to  i^jartf-duty  dfjMmh  upon  tlif.  ifMfitr*r«  domicik  al  his 

*     f/fdfA,  w'Ap/JitT  ih^  asf^u  ar<e  loaill^  titiMJitfdf  ami  have  he^n  ad' 

•»-   tftittistm^-d^  in  Great  Britain  or  not 

Jolm  Grant,  an  EngUiihman  by  birth,  died  on  -ith 
April  1837,  in  the  ialaiid  of  Dememra,  where  lie  was 
then  domiciled.  He  left  personal  projicrly  to  a  large 
amount  in  Scotland,  where  it  had  been  remitted  for  in- 
%WlmQnt*  By  bis  will,  he  appointed  certain  persona 
residing  in  Denicrara  as  his  executors,  who  appointed 
TlkOmson,  (ihe  phiintiif  in  error,)  ttieir  attorney  in  Scot- 
lanfL  Thomson  confirmed  to  the  Kcotch  estate  of  the 
t-'?it,'it4U',  ui>liflcd  the  fiinds,  and  paid  legacies  bequeath- 
Cfl  to  parties  diCTc.  Her  Majesty's  Advocate  there- 
npon  fried  an  information  aj^ainst  Tliomson  in  the 
Cfourt  of  Exchequer  in  Scotland,  for  payment  of  £1800 
Hi  le^y-dutj  on  the  legacies  paid  by  him*  Thomson 
demurred  to  the  information.  For  the  crown  it  wm 
vmmkmedy  that  the  claim  for  legacy- duty  waa  well- 
founded- — because,  Ivy  the  true  construction  of  the  act^ 
of  parliament  by  which  legacy- duty  is  chargeable  up- 
on property  of  deceased  persons  administered  and  dia* 


tributed  in  Great  Britain,  tiie  pergonal  estate  of  ikt 
testator  wna^  under  tlie  rircumj^tancCs  in  whi<ih  h  tft 
paid  to    the  parties  entitled  thereto  under  the  ^ 
will,  liable  to  the  duties  chargeable   by  the  fteveral 
acts  of  parliament  concerning  the  matters  afoitsud, 
And  because  pt^rsonal  property  of  a  British  born  nfe* 
jcct,  which  is  in  Great  Britain  at  the  time  of  bis  death, 
and  is  afterwards  paid  in  Great  Britain  by  a  pcfvoo 
executing  hia  will,  in  diachurge  of  legudes  aod  faajae  ^ 
under  his  will,  is  Uable  to  legacy- duty,  notwidi^HH 
ing  such  subject  may  have  been  domiciled  in  a  4^^| 
colony,  or  elsewhere  out  of  Great  Britain, 

Thomson  niaintfufind^  that  the  cluinx  wm  uDfouodd 
in  law — 1.  Because  the  liability  of  persona!  ealate  tt 
legacy- duty  is  governed  hy  the  law  of  the  tMild^ 
domicile  at  the  time  of  his  death*  2^  Becau^  by  ie 
law  as  administered  in  Demerara,  whei%  Mr  Giul 
was  domiciled  at  the  time  of  hia  death,  no  hpej  m 
residue- duty  is  payable* 

The  Court  of  P^xchequer,  before  whom  the  ^«e  a 
argued  in  Hilary,  term  1^41,  pronounced  tha  iJbf^ 
ing  judgment : 

**  It  appears  to  the  said  Court  here,  tlmt  the  aforesaid  ii 
mation,  and  the  timtters  thtTetii  cotitaiticd*  in  maiuiK  ui<)|im 
as  the  same  are  abore  pleaded,  ans  ^fSdent  in  law  hr 
jcfity*8  Advocate- General  in  behalf  of  her  mid  Bff^|e«tjr» 
and  maiutmu  his  aforesaid  action  against  the  said  J^' 
son :    Th^^ore,  it  is  considered  by  the  mud  Court 
her  smd  Mi\jesty  may  hxve  execution  against  the 
Tliomaon  for  the  afaresaid  debt  of  £181)0,  in  the  ahn 
mation  mentioned,  and  also  for  tlie  sum  of  £60  of  likL< 
monoy,  bekig  the  fblL  costs  of  suit,  and  all  chaiigica 
the  aainCj  incurn^  by  her  said  Miycflty,  by  reiioa  of  thi 
niiacs.    Judjfment  for  the  Queen,** 

Thomson  appealed,  by  writ  of  error,  to  lie 

of  Lords,  against  this  judgment  When  llie  caie 
token  up  in  the  llou^e  of  Loiiisj  their  Loplsiiipsj  ill 
respect  of  the  importance  and  wide  apiilicadc»a  oi 
claim,  deemed  it  proper  to  c-onsult  her  MajestvV  J 
in  England  on  the  queatson  m  embodied  in  thtj  iSff- 
ing  case : 

*^  A,  a  British  bom  subject,  bom  In  England^  ft?- 
tlsh  colony.  lie  made  his  will,  nud  died  diKukik 
the  time  of  Ids  death,  ho  hail  debtv  owing  to  liim  ia 
Ilia  eau-^ulora  io  England  ctill^ckd  ibe«e  debte,  an ' 
money  so  coll<x:teLV  l^stid  legacies^  to  ^nnin  le^&teoi 
Thi>  question  is^  are  auoh  li^godea  liablQ  ta  tlie 
legacy-duty  ?" 

The  following  opinion  waa  retnined  bj  Qm 

Judges : 

Lard  Chiqf-Justtce  T^ruhL — ^The  questioi]  whidi  fan 
ships  h&vi*  put  to  her  M^esty's  Judges  ia  tlus :  **  A,  i 
boni  ^tihjx'cl,  burn  in  Kugland,  n^dud  in  a  Britisit  osHoof. 
made  his  will^  and  died  domic ikd  there.     At  tlie 
di>nth,  lie  luid  di^blji  owing  to  him  in  England.    Hit 
En^laod  eollc-ctod  thesti  di!bt%  and,  out  ot' the  tnoney  «) 
paid  legacies  to  c^rtaJu  h*§kWe»  in  Eugi&od^     The  ^H^ 
are  sudi  Itgai^it^s  llahlt^  to  the  u^mcjit  of  Itt^y^u^T 
f  wer  to  this  queation,  I  have  tfie  honour  to  inCoiiD  toor  !• 
ships,  Uiat  it  k  the  opioioa  of  aU  the  Judges  wfaoaaitl 
this  ease  arguetl,  that  nicl)  le$^es  are  not  Ixatil^  Mi  H^ 
ment  of  legacy -duty.    It  Ls  admitted  in  «Il  thift  JiiMil  i 
that  the  very  general  words  of  the  ^tamt%  ■*  &ftt^ktl^l 
by  any  will  or  tefitanientai^  i'  *  of  any  ptnefT  ma  ^  _^ 

necofi^ity  n>eeive  soma  limita  •  ur  afupuCBUMii  kt^ 


your  Lordships*  question  applies 
estate,  Btjjcilv  and  properly  to 
limitaUon  kAlmi  mJmi^ 
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peftotiB  at  th6  time  of  th«Sr  deftth  (lomfc^ed  out  of  Great  Britain, 
whether  iho  flssetft  are  locally  situate  within  England  or  not. 
For  ire  cannot  consider  that  any  distinction  oan  be  properly  made 
between  debts  due  to  the  testator,  from  persons  resident  in  the 
country  in  which  the  testator  is  domiciled  at  the  thne  of  his 
deatlu  and  debts  due  to  him  from  debtors  resident  in  another 
and  difibrent  country,  but  that  all  such  debts  do  equally  form 
part  of  the  pprsonat  property  of  the  testator  or  intestate,  and 
mu3t  all  follow  the  same  rule,  namely,  the  law  of  the  domicile  of 
the  testator  or  intestate.  And  such  principle,  tre  think,  may  be 
extracted  fttyiii  all  the  later  decided  cases,  though  sometimes  at- 
tempts hare  been  made,  ^perhaps  inefibctoally,  to  reconcile  irich 
Aem  the  earlier  decisions.  Theve  la  no  distinction  whaterer 
between  the  case  proposed  to  vs  and  that  decided  in  the  House 
of  Lords,  (Forbes  v.  Jackson,  and  the  Attorney-General  v.  Jack- 
son,) excejii  the  circmnstance  that,  in  the  present  question,  the 
personal  property  is  assumed  to  be  for  the  purposes  of  the  pro* 
bate  looaHy  rftuated  id  England  at  the  time  of  the  testator's 
death.  But  that  circumstance  was  held  to  be  immaterial  in  the 
case  ex  parte  Ewin,  1  Crompton  and  Jcrvis,  where  it  was  decided 
that  a'Bfftbh  subject,  dying-  dotiiiciled  in  England,  legacy-doty 
was  pajrable  on  his  property  in  the  ftinds  of  Btisaa,  France, 
Austria  and  America.  And  again,  in  the  case  of  Arnold  r.  Ar- 
nold, where  the  testator,  a  natural  bom  Englishman,  but  domi- 
ciled in  India,  died  there,  it  was  held  by  I/ord  Chancellor  Cot- 
tonham  that  the  legacy-ddty  was  not  payable  upon  the  legacies 
under  his  will ;  his  Lordship  adding,—"  It  is  fortunate  that  this 
question,  which  has  been  so  long  afloat,  is  now  finally  settled 
by  an  authoritatire  decision  of  the  House  of  Lords."  And  as 
to  tbo  argonoent  at  your  Lordships'  bar  on  the  part  of  the  crown, 
that  the  proper  diatinction  was,  whether  ^e  estate  was  admi- 
aUtered  by  a  person  in  a  representative  character  in  this  country, 
and  that  in  case  of  such  administering,  the  legacy-duty  was  pay- 
able, we  think  it  is  a  sufficient  answer  thereto,  that  the  liability 
to  l^facy-duty  does  not  depend  on  the  act  of  the  executor  in 
proving  the  will  in  this  country,  or  upon  his  administering  here, 
—the  question,  as  it  appears  to  us,  not  being  whether  there  be  ad- 
ministration in  Engjaiid  or  not,  but  whether  the  will  and  legacy 
be  a  will  and  legacy  within  the  meaning  of  the  statute  imposing 
the  duty.  For  these  reasons,  we  think  the  legacies  descnbed  in 
yom'Lordslups'  qtiestion  are  not  liable  to  the  payment  of  legocy- 
dttty. 

[Judgment.] 
Lord  Chancellor, — My  Lords,  in  consequence  of  somethuig  that 
wai  thrown  out  at  your  Lordsnips*  bar,  I  think  it  proper  to  state, 
that  ft  was  not  firom  any  serious  doubt  or  difficulty  which  we  con- 
sidered to  be  inherent  in  this  question  in  the  former  argument, 
that  we  thought  it  right  to  ask  the  opinion  of  the  Judges,  but  it  was 
on  account  of  its  extensire  nature,  and  because  the  question  ap- 
plied only  to  Scotland  in  the  form  in  which  it  was  presented  to  your 
Lordships*  House ;  whereas,  in  reality  and  in  substance,  it  applies 
to  the  entire  kingdom, — not  only  to  Great  Britain,  but  in  sub- 
stance ^  Ireland,  and  to  all  the  British  possessions.  We  thought 
it  right,  therefore,  in  consequence  of  the  extonsire  nature  and 
operation  of  the  question,  that  the  case  should  be  argued  a  second 
time ;  and  we  also  thought,  from  the  nature  of  the  question,  that 
it  was  i>roper  to  reqneit  the  attendance  of  her  Majes^s  Judges 
upon  the  occasion ;  because  we  thought  that  the  opinion  of  vour 
LordshiM*  House,  being  in  concurrence  with  the  opinion  of  the 
learned  Judges,  would  possess  that  weisht  with  your  Lordships, 
and  that  weight  with  the  country,  which,  upon  all  occasions, 
the  opinions  of  her  MnJestv's  Judges  are  entitled  to  receive.  My 
Lord&  it  appeared  to  me,  in  the  course  of  the  argument,  that  the 
question  turned,  as  it  must  necessarily  turn,  upon  the  meaning 
of  the  statute.  In  the  very  first  section  of  the  statute  the  ope- 
ration of  it  is  limited  to  Great  Britain— it  does  not  extend  to 
Ireland — ^it  does  not  extend  to  the  colonies — ^and,  tiierefore,  not- 
withstanding the  general  terms  contained  in  the  schedule,  those 
terma  must  be  read  in  connection  with  the  first  section  of  the 
ict^  and  it  Is  clear,  therefore,  that  they  must  receive  that 
fimitcd  construction  and  interpretation  whidi  is  only  consis- 
tefrt  with  the  first  section  of  the  act.  Accordingly,  my  Lords, 
h  has  b^en  determined  in  the  case  that  was  cited  at  the  bar  in 
re  Brace,  that  it  does  not  apply,  notwithstanding  the  extensive 
ieftta^t^  the  case  of  afbreigner  residing  abroad,  and  a  will  made 
sft^om^  ai!(thdugh  the  property  mav  be  in  England— although  the 
^e6moninay  be  in  England— although  the  legatees  may  be  in 
K^tiiA-kM  although  the  property  may  be  administered  in 
B^paflit  That  was  decided  expressly  in  the  case  in  re  Bruce, 
Whftft  deoision  haa  never  been  quarrelled  with,  that  1  am  aware 


of,  andiB  iriiicliihe  dr^wn  fl6enia>t0  huve  aoquksoed*  Ah^ 
my  Lords,  it  has  been  decided  in  the  case  of  British  subjecta 
domiciled  in  India,  and  having  large  possessions  of  personal  pro- 

Serty  in  India,  that  the  legacy-duty  imposed  by  the  act  of  par- 
ament  does  not  apply  to  caaes  of  that  description,  akhough  the 
property  may  have  been  transmitted  to  this  cottntry  by  execv- 
tors  in  India  to  executors  in  this  country,  for  the  purpose  of 
being  paid  to  legatees  in  EngUmd.  Those  are  the  limitations 
which  have  been  put  upon  the  act  by  judicial  dedsieos.  But, 
then,  this  distinction  has  been  attempted  to  be  drawn^-aod  it  la 
upon  this  distinction  that  the  whole  qaestien  tnroa:  li  is  taid 
t£at  in  this  case  a  part  of  the  propeity  was  in  Sagland  at  the 
time  of  the  death  of  the  testetor,  a  dreomstance  that  did  not 
exist  in  the  case  of  the  Attorney-General  and  Jackson,  «nd 
whibh  did  oo^  exist  in  the  case  of  AmM  o.  Arnold ;  and  it  ia 
supposed  that  some  distinction  is  to  be  drawn  with  reqiect  to 
the  construction  of  the  act  of  parUament  arising  out  d  that  dr- 
eamfltane&  I  apprehend  that  that  is  an  entire  mistake ;  that 
personal  property  in  England  follows  the  law  of  the  domicile; 
that  it  is  predscly  the  same  as  if  thepersotud  property  bad  been 
in  India  at  the  time  of  the  testator^s  deatii.  That  ia  a  nile  of 
law  that  haB4dwayB  been  oonaiderBd  as  sppUcafafe  to  thia  sub- 
ject ;  and,  accordingly,  the  case  which  has  been  xefened  to  by 
the  learned  CHef-Justioe,  the  case  ef  Ewin,  was  a  case  of  this 
description.  An  EngGsUman  made  Ids  wiU  inEn^and,— hdhad 
foreign  stock  in  Rusda,  in  America,  in  France,  and  in  Austria, — 
the  qufiBtioa  was,  whether  the  legacy-duty  attached  to  that 
Idreign  stock,  which  was  given  as  partof  tho  xeeidiie,  tlie  estate 
being  administered  in  England?  It  waa  ooatended,  IMieve^  in 
the  course  of  the  argument,  by  my  noble  and  learned  frieiMi  who 
argued  the  eaeei,  in  the  first  p&aoe,  that  it  was  real  propefly. 
But  finding  that  that  distinction  conld  not  be;raaintM«d«  the 
next  question  was,  whether  it  came  within  the  operation  of  the 
act?  And  although  the  property  was  all  abroad,  it  was  decided 
to  be  within  the  operation  of  the  act  as  personal  property^--on 
titia  ground,  and  this  ground  only,  that,  though  it  waa  pex^mial 
voperty,  it  must,  in  point  of  law,  be  considered  as  following 
the  domicile  of  the  testator,  which  domicile  was  Enghind.  Kow, 
n^  Lords,  if  you  apply  that  principle,  which  baa  never  been 
quarrelled  with— whicm  is  a  known  prindple  of  our  law— to  the 
present  case,  it  deddes  the  whole  point  in  controversy.  The 
property,  or  part  of  the  property,  b^ng  in  this  country  at  the 
time  of  the  death  of  the  testator,  it  is  personal  propeity ;  and» 
taking  the  prindple  laid  down  in  the  case  of  Ewin,  it  must  be 
considered  as  property  within  the  domicile  of  the  testator  in 
Demerara;  and  it  ia  admitted  that»  if  it  waa  property  witliin 
the  domicile  of  the  testator  in  Demerara,  it  cannot  be  sulgect  to 
legacy-duty.  Now,  my  Lords,  that  is  the  prindple  upon  which 
this  case  is  dedded  The  only  distinction  is  that  to  wmch  I  hav« 
referred,  and  which  distinction  is  dedded  by  the  case  in  re  EwiD, 
to  which  the  learned  Chief-JuBtioe  baa  r^erred.  Now,  my 
Lords,  that  being  the  case,  and  the  prindple  upon  whichi  think 
ikua  question  should  be  decided,  I  was  desirous  of  knowiqg  what 
were  the  grounds  of  the  jodguient  of  the  Court  bdow.  X  4lad 
that  the  judgment  was  delivered  by  two,  or  rather  that  the  case 
was  heard  by  two  v^y  learned  Judges,  Lord  Gillies  aad  Lord 
Fullerton, — ^the  judgment  was  delivered  by  the  late  Locd  Gillies. 
I  was  anxious,  therefore,  from  the  respect  which  I  entertain  for 
those  very  learned  persons,  toknow  what  were  the  grbunds  upoo 
which  thdr  judgment  was  rested.  The  first  case  to  whieh  4my 
referred— for  it  was  prindpallv  dedded  upon  aiUiiority— was  a 
case  dedded  before  Sir  Samuel  Shepherd,  Chief-Baron  of  Scot* 
land.  That  case  in  the  judgment  was  v^  shortly  stated ;  and 
I  am  very  happy  that  the  Solidtor-General  gave  us  the  parti- 
.culars  of  that  case,  for  it  appears  tint  the  l^cy  was  chaiged 
upon  real  estate,  and  ther^ore,  it  would  not  come  within  the 
prindple  which  I  have  stated  ;  and  there  might,  therefore^  have 
been  a  suffldent  groimd  for  the  deci^n  in  that  case.  It  is  suffi* 
dent  to  say  that  it  does  not  ftpply  to  the  case  ^/ffAA  is  now  be- 
fore yow  Lordriiip^  House.  Then,  the  MztQaaewhkdi  waa  M» 
ftrred  to  waa  the  case  of  the  Attomy-Genenl  v.  Dunn.  But^ 
my  Lords,  that  could  hardly  be  dted  as  an  anthori^.  It  is  true 
the  point  was  argued,  but  it  was  not  necessary  for  the  decision 
of  the  case,  and  na  decision,  in  iSM^  waa  given  ytpaa  Had  poltft 
The  Chle^Baron  expKssly  reserrod  hia  opaaioDf  and  said,  that 
he  ahould  not  express  what  lus  opinion  was.  Also  the  learned 
Judge  near  me,  Mr  Baron  Parke,  expressed  the  same  tlung.  It 
is  true  that  one  of  the  learned  Judges  said,  that  at  that  moment, 
according  to  the  impression  upon  his  mind,  he  rather  tliougfat  the 
duty  would  be  chargeable.  Ue  expressed  himteif  in  tbose  tems^ 
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iKX^orttitif^  to  his  im mediate  Imfin^^^n  \  Imt  iio  dctcbion  was  given 
ufton  tlif?  point:  it  w 09  a  m^re  tMtw  diefHttL,  ami  s^ufcLj  »\ndi  a 
iJioiuMi  Ka  tliat  MUght  rtot  to  be  cited  m  die  ibujudatioo  tif n  iuJg- 
nieiit  uf  tliis  tle«ariiitioiK  Looking  at  the  authorities,  therL'forts 
i\wy  np[K^ar  to  nie  not  properly  to  BUpport  the  jud^etit  of  thi* 
Court  Ijfhjw^,  The  thin!  authority  wns  that  of  my  Ix>rd  Col- 
tetiham.  Non-^  my  I^pJ  Cot  ton  ham,  in  the  case  of  Arnoltl  l\ 
Arnold,  i^xprusftly  states  Iti  ttiptns  diJit  4tie  two  cae^  tlw  At- 
lonit^y-LTeueml  is  Cockiirtll,  and  tlm  Attornoy-Gunfral  i?.  Beat- 
son,  he  oonsidenid  to  have  been  ovomilod^^he  statcfi  that  in 
piHx;i»e  temis,  A  imrtrculiir  pai^i^fig?  is  s^kx^tM  lh»iii  the  judg- 
ment of  my  I^rd  Ccittcriham  to  support  t^e  opinion  of  tht?  Itairtiod 
Judj^c9  iji  ihe  Court  helu^r ;  but  I  am  ijuite  aunt,  wheQtliat  pas- 
wHgfi  h  read  iu  connc>ction  witii  the  whole  juit^nieut  of  that  Vi*ry 
learned  person,  cvoiy  persoti  reii/ling'  it  "wilh  att^-odon  n>ii5t  be 
eatlsHed  that  the  inmrcnue  dmv'Ji  from  tliot  ji^jiicular  {^iLssfi^ 
th&C  wod  cited  is  not  consUtent  with  the  wliolc  tenor  of  the  judg* 
niont.  It  appeftrs  to  met  thttn^ore,  that  none  of  the  authoritie* 
wJuch  were  cited  by  the  Cawrt  l*jlaw  su^tjuned  ihc  judgment ; 
aui]  I  am  of  opinion,  tliert'fore,  ittdi'pondcntly  ot  the  frrvat  respect 
whkh  I  entorttiin  for  the  jud^niTent  of  the  "learned  Juilges  who 
have  assifitod  un  ujNin  this  occnaion,  thfit,  upon  the  true  construe- 
tian  of  the  act  cd^  parUameAt,  aud  apply! ug  the  known  prin- 
ciples of  the  law  to  that  coiutructioti,  the  Icgaey-duty  is  not^  in 
a  tauio  of  this  description,  chargeable.  I  shall  move^  therefore, 
with  your  Lordships'  con  sen  t^  that  the  Judgtneut  it)  tliis  cw^  bo 
reversed. 

Lard  iiromfham.—  My  Lords,  1  entirely  *i|n«e  with  my  noble 
nnd  leoniefl  friend  in  the  view  wludi  he  laJie«  of  Hm  o^Mistruc- 
tion  of  thi*  statute,  and  of  tlie  authorities,  and  of  the  argument, 
etideav oaring  to  differ  from  tlie  Attoniey-Genend  r,  Jaek»on, 
whicli  must  he  tafccji  with  tl*e  tiiatter  of  Kwin,  m\m  in  the  kx- 
cliequer.  I  so  entireJy  agrvc  mjon  all  those  three  hcadi  with 
tny  noble  and  learned  frieml  that  I  do  not  tliink  it  tiecessary  for 
nie  to  do  njorc  tiwin  generally  to  espreas  my  coHcunx?nce.  1 
wiah  also  to  add  that  my  ix^^iMection  ctsincidc*  perfeetly  with 
his  OH  to  the  reoflOTie  fbr  troubluig  i]ys  learned  Judi^ea  to  attend 
in  thia  case.  It  was  not  only  tliatit  waa  a  Scotch  case  &oui  the 
Scotch  Kxchequer^  but  it  was  a  case  which  must  impose  a  emi-^ 
Btm<>tion  upjn  the  CJeneral  Ix^gaey  Act  applieable  to  Enp:litiid 
and  the  British  colonic^  and  other  foreii^  ookmies,  Jti  well  ue 
this  case  arising  in  Scotland,  and  ttterefore  we  considered  that 
it  wat  highly  expedient  to  Iiave  a  gemefal  cousidt^ation  of  the 
case,  and  the  assistance  of  the  learned  Judges,  But  we  also 
ftalt  this,  wliieh  I  am  sure  the  reeolk.'ction  of  my  nolilc  and 
lefirned  friend  will  bear  nie  out  in  adding;,  and  whie!i  the  ttwil- 
loetion  of  my  nohio  and  learned  friend  near  me,  who  w4»  ajio 
present  at  the  fi>rmer  argument^  has  entirely  eonflrmed,  natnely, 
Uiat  we  considered  thia  to  be  a  ease  in  which  there  wa«  a  con- 
flict of  decision?,  a  conflict  of  aiitliorities,  which  made  It  highly 
ejpodient  thnt  ft  J^hould  bo  settletl,  af^er  the  ftiUe«t  and  niofft 
mature  deliberation,  with  the  vahiable  a#ST9tance  of  the  luamcd 
Jwlgea ;— for  there  was  the  authority  of  tiro  Attorney-General  e. 
Jackson  in  tJie  Kxclieiiaer,  and  afterwards  lK.'fore  me  in  Clmn- 
eery,  and  ultimately  before  your  Umlships  in  this  House  by 
aptwal  on  a  writ  of  error.  Tjiere  wm  that  authority  on  the  ome 
hanil,  with  the  decision  of  tlie  Exehwpier,  nol  tlppeJdL^l  agaiiiftt 
in  the  matter  of  Kwin,  on  the  other  h*uid— aad  the  nutiiority  wf 
thow  de<'i^ion$  appeared  to  be*  in  some  diserepaney  at  least, 
more  pi-rhaps  reid  thou  apparent,  with  the  two  fonner  eaaes  of 
the  Atlomey-Oencral  v.  Beats*  jU,  and  the  Attorney -General  r. 
Cockerel  I.  (I  think  those  an?  the  names  of  the  two  conflicting 
isses);— it  heciyiie,  therefore,  highly  eipedient  tluit  we  should 
nnifcutely  weigh  the  whole  matkir  before  we  held  that  that  deci- 
aion  of  the  House  of  Lords  in  the  A  ttoniey -General  t*.  Jjickson 
Iiad  completely  overrulcfl  those  other  cases,  the  rather  because, 
eertainly,  worils  wuruusedin  dispoaing  of  the  Attorney- General 
II,  Jackson  which  seemed  to  intimate  the  ijossibility  erf  those  fbr- 
mer  cases  stafiding  together  with  the  inttti^  cases.  Upon  fnll 
ootieinleradoii,  however,  I  ain  clearly  of  opinion  with  my  Ijjtd 
Cottenlmm  wlio  expressed  that  opinj<ir^  as  it  has  hecti  Btntod  hy 
mj  nobie  and  learned  tHend  very  stroi^gly  in  the  case  of  Arnuid 
if,  Arnold,  that  those  two  eases  of  the  Atloniey-General  toid 
Cockx^rell,  and  tJie  Attorney-General  and  Iicat«>n,  camtot 
fltand  witji  the  ea«e  of  the  Attorney- General  v.  Jackson,  Then, 
my  I^ordH,  the  Attorney-General  r.  Jaekf*on  must  be  conaidemi 
not  merely  by  itself,  as  regnrda  its  bt^aring  uiMku  the  husts  of  tho 
pre«etit  ea«?T  but  it  must  be  taken  into  consideration  oonpl^d 
witJi  tlw  case  qf  tAt  fnatter  of  Ewiit,  becAuee  otli^rwfse  ground 
miglil  be  supposed  to  exist  for  diFering  the  two  t^sei,  imumtich 
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ibo  bar,  tlwt  ij^ut  of  the  funU^  were  lueAlly  eiitu^&i«4  k  tia 
country.  Hut,  then,  take  die  loatter  of  Ewia,  atij  ytm  Uii- 
sliips  nmst  iJerceive  at  ouiee^  as  uiy  nobk'  and  le&m^tlJJrkodlui 
dtiiWj  iuid  as  the  learned  Jitdg^'^  have  dour,  tkattiu«tTpca»ci 
toKether  in  fact  exhuujgt  Hiti  pwht^t  i^imi ,  bcciiUM^  mhk  tu 
fp^unting  in  the  Atiuniey-(^ieral  v.  JuckMin  id  «up[ilij^  b^  tl^ 
decision  in  tlte  matter  of  Ewiu  :  1  will  m»t  say  iupplid  is  hmi, 
but  wh|bt  coov^  to  t^  sauie.tMng  iu  Ll>e  atgunj^ai  upuayic 
construction  of  tlie  statute,  in  the  legal  i*|ff'limtjqp  <;f  theftm- 
ciple,  the  conrer^^  was  decided.  liei^  It  i&a  cM&^mm^9 
prui>erty, brought  OTer  heD:\  and  admiid^tea'tHl  here;  tb^iiuiD^ 
of  the  tic^ tutor  ur  ijitLStf^ile  htiug  abroad  ouE  of  tla'  jom^cdta 
There,  In  the  matter  of  E^  in,  h  was  the  coJivet^e.  An  uUb 
t  rati  on  by  a  pcTSOU  donvteiled  horci  a^^l  a  testattd-  ei  inl^d«« 
doniieiled  here,  and  the  funds  locally  situate  abnuiJ— ij  ii  po^ 
fectly  clear  that  no  dUlereuc^  eoji  be  made  m  ^xiaseqij^u^  i 
t)hjU,  btieaii4e  ihf^prhXiiiplii<jimol>iliase^uuf*iitrpcrautumut^^k 
their  diittribution  and  their  eoming  ckt  not  wiihk  lint  lojfti 
this  Reverme  Aet^  tuuj>t  be  taJkea  to  apply  to  two  CikMs&  pFQ;3^t 
sindlar  {  and  the  rule  of  law,  indeed,  b  qu^te  geutrol^  tiiatkasii 
cashes  tile  dotn^le  goverua,  Tlie  domicile  tpjierua  tlit  pirnaml 
projierty,— iu>t  the  real,  but  the  personal  projiert j,  ii  Iii  ttniiei*- 
plation  of  the  Jaw^ — 'whatever  may  be  11  u^  fact  witk  lepn) 
to  tiie  dumicile  of  the  testator  or  int^tati^  I  entiivl;  tfm 
with  my  noble  and  Uauiied  friend  In  the  view^  irhjcb  h6  h§ 
taki'ii  of  tlie  grounds  of  the  decijiion  of  the  Court  U'lutf*  W\kX^ 
ttmt  decision  was  Ijvlore  ox  sutjsci^uent  U»  tht^  deeidiA  ialk 
case  of  the  Attorney- General  t^  jAckeon,  oiul  iJ^  luiiiai 
Ewin,  I  am  not  informed. 

Ijitd  VhtiHccIhr, — It  waa  gubicquent 

Lord  Brtmgham. — Than  tbeif.  I.ardships  ought  d(»rl;  tulint 
taken  it  into  account,  and  more  esficciailj  if  th«y  h«d  t)tt%^ 
tluown  upon  the  autj[}cct  by  ^\j-nold  v.  Arnold, 

Lurd  C^dfflCf/Air*— Tiiey  die  Amoid  v*.  Arnold, 

L/f^rd  Hrou^fia^.—'thtkl  makes  it  j^till  nnirv  (^i^jox  l' 
dation  of  tlieir  decision  was  imsound.    It,  k  tu  \  > 
M-couut  that  Lord  Cottenham  does  not  ^^' 
Arnold  1?*  Arnold  merely  Ufion  tlie  autlioni} 
General  i\  Jaekson, hccaose  he expiesely  4;iys,  lui  j  > lt^-  l.vui.^^ 
And  J'airly  says,  doing  jufetice  to  tlie  grounds  of  iImj  itawftflf 
your  Lordships  in  this  House,  that,  indtjpendently  nf  .*uihA 
ties,  hin  is  of  the  same  opiuion,  and  shoiud  liave 
same  opinion  as  we  did  in  tlic  Aitonjej-Gencai 
notwithatiuiding  the  conflict  of  other  ciise:^,     Wl  i 
fofis  tlie  clearest  reason  for  sayixig  tliat,  if  my  nobh 
tHend  hod  not  been  unfortunately  ahpt:r)t  lo-ilaf,  b^ 
concurred  entirely  in  this  view  of  tlie  case*     tpi 
therefore,  I  eutiiely  concur  in  the  opinion  of  ?" 
leflmed  friend, — mvI  atJtnowU!*lge  fully,  and 
assistance  wlueh  wo  have  derived  from  tbe  leu> 
ing  the  reasons  wlilch  I  have  given  far  onf  wiahin^^  : 
attendance^  ratlier  than  from  any  great  doubt  OTcfit 
wo  felt  the  case  to  be  encumbered  by,'-and,  therefore',  tir*  j-b-* 
I  second  my  noble  and  learned  filcild'^t  motion,  thai  jil^aai 
be  mven  for  the  plaint  iH' in  error. 

Lord  Cait^Ua. — My  Lonts,  1  confess  in  tMt  en- 
tertain very  conaidt'Table  doahts,  and  I  was  I^XLtt^t* 
that  your  Lordshiiis  ahotdd  have  the  aaidstiuM:< 
Queen^a  Jutlges  in  a  case  that  athnitted  of  j.. 
seemed  to  me,  antl  where  the  ^t'ci&ions  were  u 
with  each  other.     Having  heard  the  opinii 
JmtgeSi  it  gives  me  extreme  satisfaction  to  ^^:,.  . 
concur  in  it,  and  that  tlie  doubts;  which  I  before  eiir 
now  entirely  remove<L    Having  heard  the  <^inloit  *'■ 
Judge^  and  leaving  deferred  to  it  with  the  ^■■ 
I  certaudy  should  nnvc  dotie  if  it  had  not  satij-l 
course  1  should  have  found  it  my  duty  to  act  ujwn  mh-  «»*«*« 
my  own  judgment,— but,  w  ith  the  ass!staiic!«  of  tb^  W>* 
Judges,  tinder  the  pn^etit  circimistanc^*L  I  nm  miiw'iW  i* 
any  tliiug  of  tlmt  eortf  becauee  I  agree  m\  ' 
in  the  result  to  which  they  have  arrix'cif, 
they  have  aasigned  for  the  opitdon  w  i 
Ix)rdsliips,    At  the  same  time,  my  ) 
Chancvllnr  of  the  Exeljciiuer,  who  i 
lianunt,  bad  K-en  a.^ke<l  liits  opinimi. 
deal  BurpriijefJ  if  he  had  Ireard  llwit  liu 
duty  on  such  a  fund  as  Uiis,  where  the 
bom  Bttltjecti  and  liad  been  douiitilc^  m  i  *  -    .    : 
mciely  acquirt^d  a  fomii^id@sdc§l^Niflli^Jii4^MJ^^    < 
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iMittuffly'Wto^iA'lSngftmdorin  ScotiMid  at  the  titneof  fais  de^ 
cejtte^  THt  tmth  i«,  toy  Lord,  that  th^doctrtne  of  domidte  has 
«p tog' up  hi  thin  6oiiiitiy  verytecently,  and  thfrt  neither  Um 
fcgiSftttire  nor  the  Judges,  until  irilliin  a  ffew  yeard,  thought 
tnuch  of  it ;  hut  now  It  i«  a  rett  convenient  doctrine ;  it  isno^ 
wen  tmdcretood ;  and  I  think  ttiat  it  solves  the  difficulty  with 
wKidh  tihis  case  was  iufrounded.  The  doctrine  of  domicile  was 
certainly  no^  at  all  regarded  tn  the  case  of  the  Attoriioy-Qenend 
t.  CockfeeH  or  the  case  of  the  Attoirney-General  v.  Beatscm.  If 
it  teid  been  the  criterion  of  thla^  t^<^  caikt  qumtio  there  would 
h&<e  Iwen  no  difficulty  at  all  in  determining  this  question.  But, 
rtov,  my  Lord^  when  we  do  understand  this  doctrine  better 
than  it  was  understobd  fbrmerty,  I  think  tKat  it  gives  a  due 
wUdi  wiQIielp  us  to  a  right  solution  of  this  question.  It  isini- 
UMBibiethiittnewordrof  the  statute  can  be  received  wHhout 
Bihltation— at  once  fbrdgners  must  be  exeluded.  Then  the 
qucsticrf  is,  idiat  limitation  i»tal)ef  put  upon  them?  And  I  think 
the  just  limitation  is  the  property  of  pwiortB  who  die  domiciled 
in  Weat  Brittiin :  6n  such  property  alone,  I  tiiink,  can  it  be  sup- 
posed that  th6  legislature  mtends"  to  impose  this  tax.  If  a  testae 
tor  has  died  out  of  Great  Britain,  with  s  domicile  abroad^  although 
he  mAy  have  property  that  i»  in  Gt^Ht  IMtairt  at  the  iSmeof 
Jiis  fleith,  hi  contemplation  of  law,  that  property  is  supposed  to 
be  ritoate  where  he  wai  dotoidled,  and  therefore  dOes  not  come 
inthin  the  act.'  Htfr  seems  to  me  to  be  the  »A)6t  reasonable 
cotii^trbction  to  put  upon  the  act  of  parliament— it  is  th»  most 
conrenifent^any  other  conjrtruction  would  lead  to  very  great 
difBcuItieft ;  and  I  think  the  nde  which  is  laid  down  by  the 
learned  Judges^  may  now  be^  safehr  acted  upon,  and  win  prevent 
any  doubts  arising  hereafter.  But  I  think  that  Uiis  caption 
should  be  introduwd,  that  this  appU^  only  to  legHcy-du^,  not 
to  pnoihate^duty ;  becatMe,  with  regard  to  probate-duty,  it  is  not, 
as  r  underst&ikl,  at  all  the  opinion  of  the  learned  Judges.  M^th 
respect  to  the  probatc^Uty,  if  it  is  n^cessaay  to  take  out  pw>- 
bater-the  property  being  in  Oteat  Britain  for  the  purpose  of 
tfttt  probate-duty— the  property  would  still  be  considered  as 
situate  in  Great  Bi'Hain,  and  wie  probate-duty  wouM  attach. 
All*  the  cases  i^especting  probate'duty  are  considerod  untoudied ; 
but,  with  respect  to  the  legagr-duty,  those  two  cases,  the  Attot^ 
ney-Generafl  v.  Cockercll,  and  the  Attorney-General  w.  Beatson, 
most  be  oon^ldeired  as  complctelv  overturned,  and  domicile^  wiUi 
respect  to  legncy-duty,  is  hereafter  to  be  the  i*ule. 

Loftd  Chawxlbr.-— There  Is  no  question  as  regards  the  probate- 
datv.  It  cannot  be  supposed  for  a  moment  that  this  aflbcts  the 
probate-duty. 

YourLordfeWps  will  allow  me,  in  yournamej  to  tender  our  best 
thanks  to  the  learned  Judges  for  their  attendance  to  this  cause. 

Jndgm^ut  rtvmetL 

Hny  and  I»aw,  Solicitors  fir  Plaintiff  in  Error, — Solicitor  for 
Stamps  and  Taxes,  Solicitor  for  Defendant  in  JS^rror.— tW.H.D.] 


Houss  OF  Lops.— (W.H.D.) 

No«  SOI^'^^-Thb  Gltdb  Bitss  TaosTfiass,  AppellantSf  v, 
Samuel  HiooinBOTham  and  others,  Reqwndenta. 

'ExpetkBe* — Sale— Disposition — Statute— -%  the  statutes  empower- 
ing Ae  Chftk  Biver  Trustees  to  take  lands  and  tenements  adjacent 
to  ti^  river  for  the  purposes  of  the  trusty  it  is  provided,  that  in  the 

^1  cast  (f  lands  con^uUorilg  taken  by  thenij  where  the  Jury,  aj^point- 
ed^lni  statute  to  ascertain  the  value  of  the  subjects  to  be  taken, 
shouf  assess  the  value  at  a  greater  sum  than  was  previously  offered 
extriyvdidally  by  the  trustees,  tfie  latter  shall  pay  the  costs  and 
expenses  of  summoning  the  jury,  of  witnesses,  and  ofcounsel^  and 
qf  tie  trial,  but  no  amsion  is  made  to  the  expense  of  the  disposi- 
tion to  the  gdyects  taken— Held,  (affirming  tne  judgment  or  the 
Court  ot  oesaion)  in  a  case  where  Hie  value  of  lands  proposed 
to  b^  taken^was  assessed  by  a  mru  at  a  larger  sum  than  the  trus- 
tees jcffered  extrajudicially^  ana  where  no  special  bargain  was  made 
as  to  the  expense  (ftii/e  mipo^lon^  that  the  trustees  were  liable  for 
tha^  expense. 

See  Ante,  vioL'acv.  p«  ^IS* 
BvtlieWatdlb  8ttiid  4Vi<5t.  c-118,  the  Clyde  River 

Trdmjstes'Wieref' fegipoweted  to  deepen  and  enlarge  the 

harb^^  ot^  l^lt^^w,  and  to  execute  other  works  con- 


neeted  with  the  navigatioQ  of  the  river.  The  act, au- 
thorized the  trustees  to  take  and  occupy  s«ch  lands  as 
should  be  required  for  their  woi^%  "  indemnifioation 
being  always  made  to  the  owners,  &c.,  of  such  lands, 
tenements  or  other  heritages,"  in  manner  therein  pro- 
vided. It  was  fiirther  provided,  that  when  the  parties 
could  not  agree  about  the  amount  of  indemnification 
to  be  paid  to  the  owners  of  the  lands  so  taken  by  ths 
River  Trustees,  the  amount  should  be  ascertained  by 
a  jury  trial  before  the  Sheriff,  and  the  verdict  of  the 
jury,  and  judgment  of  the  Sheriff  thereon,  was  declared 
to  be  binding  and  conclusive,  and  not  subject  to  review. 
The  act^  further  provided,  that  if  a  verdict  should  be 
pven  for  the  same  or  a  greater  sum  than  should  have 
been  previously  offered  by  the  trustees,  "  all  the  costs, 
charges  and  expenses  of  summoning  such  jury,  and 
of  the  witnesses,  and  of  counsel,  and  of  the  trial,  and 
of  the  bond  herein  after  mentioned,,  to  be  given  by  the 
party  requiring  such  jury  to  be  summoned,  shall  be 
defrayed  by  the  said  trustees,  and  such  costs,  charges 
9^  expenses,*'  should  be  determined  by  the  Sheriff. 

By  another  section  of  the  act,  which  authorized  the 
granting  of  conveyances,  it  wa3ena6ted,  that  such  con- 
veyance, when  duly  registered,  should  have  the  effect 
of  a  valid  and  formal  disposition,  followed  by  infeft- 
ment  and  sasine  duly  recorded,  "  and  constitute  ^  good 
a;nd  undoubted  right  and  title  to  the  said  trustees  to 
the  pfremised  therein  described,  any  law  or  custom  to 
the  contrary  notwithstanding  ;'*  but  the  act  did  not 
mention  whtdi  party  was  to  bem*  the  expense  of  the 
disposition.  The  act  authorized  the  trustees  to  take 
possession  of  Springfield,  the  property  of  Messrs  Todd 
and  US^ginbotham ;  and  the  parties  having  differed  as 
to  the  amount  of  the  compensation,  a  jury  was  empan- 
nclled,  and  awarded  to  Todd  and  Higginbotham,  and 
to  Higginbotham,  the  surviving  partner  of  Ae  com- 
pany, as  the  price  of  the  ground  and  works,  and  of  the 
loss  and  damage  to  their  trade,  £43,733 ;  and  in  re- 
spect of  this  verdict,  for  a  greater  sum  tlum  was  offer- 
ed by  the  trustees,  tlie  Sheriff  found  the  trustees  liable 
in  the  "  costs,  chcnrgesand  expenses  of  summoning  the 
jury,  and  of  the  witnesses,  and  of  counsel,  and  of  the 
trial  i"  and  these  expenses  were  paid  to  Higginbotham. 
The  trustees  having  demanded  from  Higginbotham  a 
disposition  to  the  subjects  taken  from  him,  the  latter, 
and  the  agents  who  prepared  the  deed,  clfumed  from 
the  trustees  the  price  of  the  ad  valorem>  stamp,  viz., 
£453,  and  the  other  expenses  attending  the  execution 
of  the  deed,  amounting  to  £100  more,  which,  being 
resisted,  Higginbotham  and  his  agents  brought  the  pre- 
sent action  for  payment  against  the  trustees,  pleculing—^ 
that,  under  the  statute,  the  pursuers  are  entitled  to 
full  indemnity,  and  are  to  draw  the  full  amount  of  the 
sum  awarded  by  the  jury  without  any  deduction ;  and 
further,  that  the  deed  being  granted  on  the  desire  of 
the  trustees,  and  for  their  benefit — a  written  title  not 
being  necessary  under  the  statute — they  must  be  Habk 
in  the  expense  attending  it.  The  defenders  pleaded^ 
ifUer  a/ia-^that  the  statute  imposes  no  such  liability  on 
the  trustees ;  but,  on  the  cxintrary,  specifies  and  limits 
the  damages  and  expenses  for  which  they  are  liable  to 
those  ayrsutled  by  the  jury,  and  the  jut^ment  of  the 
Sheriff;  that,  in  common  law,  the  expense  of  dispoai* 

tions  is  defrayed  by  the  granters ;  and  such  is  the  uni* 
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ibrm  practice  in  Edinburgh  and  Glasgow.    The  Lord 
Ordinaty  assoilzied  the  defenders  ;  but,  on  a  reclaim- 
ing note>  the  Court  (27th  June  1843)  altered  the  Lord 
OrduuuT's  interlocutor,  and  repelled  the  defences. 
The  trustees  having  appealed — 

Lord  CampbeiL—'Mj  Lords,  in  this  case  I  believe  it  is  not  ne- 
eessary  to  trouble  the  learned  counsel  fbr  the  respondents  to 
addresB  3^00.  It  aeenit  to  me — and  I  uadersiand  that  my  two 
noble  and  learned  friends  are  of  the  same  opmion — that  the  in- 
terloeator  ef  the  Second  Diyimon  of  the  Ckiurt  of  Session  ought 
to  be  affirmed.  There  is  no  doubt  in  this  case,  mj  Lords,  that 
the  rights  of  the  parties  are  entirely  to  be  decided  according  to 
the  act  of  parUament  We  are  to  pot  a  just  constntcftlcn  upon 
the  act  of  parliament.  We  are  not  to  interpolate  amr  thing  into 
it ;  and,  however  deficient  its  provisions  may  be,  it  is  our  duty, 
as  a  court  of  justice,  merely  to  interpret  it.  But,  looking  to 
the  act  of  parliament,  I  am  clearly  of  opinion  that  the  present 
action  was  withhi  the  act,  that  the  Lord  Ordinary  miscarried, 
nd  that  his  interlocutor  was  properly  reversed  by  the  Second 
Dirision.  My  Lords,  this,  I  think,  must  clearly  be  taken  to  be 
a  compulsory  sale.  The  statute  makes  a  contract  between  par- 
ties, md  we  are  to  put  an  interpretation  upon  that  contract ; 
and,  according  to  the  contract,  it  appears  quite  clear  to  me  that 
the  owners  of  the  property  were  to  grant  a  conyeyaoee  to  the 
^uatees.  That  is  the  clear  spirit  of  the  whole  of  the  proceed- 
ings arising  between  the  parties.  Then,  under  these  circum- 
stances, the  qnestiDn  arises,  upon  whom  was  to  fkll  the  expense 
of  prtparing  that  convieyance  7  and  I  think  there  can  be  no  doubt 
in  the  world  that  that  expense  must  be  borne  by  the  trustees. 
It  would  be  quite  monstrous  to  say  that  that  expense  should  be 
borne  by  the  owners  of  the  property  that  was  to  be  taken ;  for, 
in  many  cases.  If  it  were  so,  where  small  slips  of  property  are 
taken,  there  might  be  a  gveaiter  sum  to  be  paid  by  the  owner  of 
the  property  tiuui  he  would  reeeive  by  way  of  compensation  for 
his  land,  l^en,  it  being  assumed  that  the  Qxpen9e  of  the  con- 
veyance must,  in  some  shape  or  another,  be  paid  by  the  trustees, 
could  that  be  taken  into  consideration  by  the  jury?  If  the  ap- 
pelbmts  be  rigbty  it  must  bo  supposed  that  it  was  taken  into 
eonaideration  by  the  jui^  in  assessing  the  damages— ^and  titat 
mode  of  argument  has  very  properly  been  adopted  by  the  learned 
counsel  for  the  appellants ;  for  it  ai^)ears  to  me  to  be  the  only 
mode  Of  reasoning  with  any  colour  of  justice,  if,  upon  a  just  in- 
terpietatien  of  the  17th  section^  the  jury  ought  to  have  talcen 
this  into  consideration.  I  think  there  is  quite  enough  to  shew 
that  the  pvoper  mode  in  which  the  owner  of  the  property  should 
obtain  the  expense  of  the  conveyance  is  bv  making  it  an  item 
of  the  contract^  and  not  by  afterwards  bringing  an  action  for 
the  expense  of  the  eonteyance.  But  when  Hook  to  the  Ian- 
mnge  of  the  17^  seetion,  I  think  it  will  not  bear  that  construe* 
Hkm,  because  it  says,  "  the  value  of  the  said  works  and  grounds^ 
and  the  amount  of  compensation  to  be  paid  to  the  said  Charles 
ToAA  and  BSgginbotham,  or  representatives  of  Charles  Todd,  on 
aeoovat  of  the  sane  being  required  and  taken  from  them  for 
thsrpurpoees  of  tih&s  acf  I  do  not  tihink  that  that  at  ah  in^ 
eludes  the  ecxpense  of  the  conveyance,  which  could  not  then  be 
ascertained.  The  amount  of  the  stamp-duty  might  be  made 
matter  of  calculation,  but  the  number  and  expense  of  the  seardhes 
hi  the  Register-Office,  the  copies  of  deeds,  and  the  consultations 
and  opiidons  of  counsel,  the  prepamtion  and  disposition  of  all 
those  things,  could  not,  by  possibility,  have  been  made  the  sub- 
ject of  proof  before  the  jury ;  and  I  do  not  think  the  jury  would 
have  been  at  all  justified  h\  taking  that  amount  of  expense  into 
consideration.  It  is  quite  clear  that  the  jpry  in  this  instance 
did  not  do  so;  and  I  think  that  the  Sheriff  who  presided  must 
be  supposed  to  have  directed  them  that  they  had  no  power  to 
do  so.  My  Lords,  If  that  be  so,  then  the  only  mode  m  whidi 
the  owners  of  the  pK)i)erty  can  have  the  indemnification  which 
the  statute  must  be  supposed  to  provide  for  them  is,  that  when 
the  disposition  is  to  be  executed  it  shall  be  executed  subs^ 
qosntly  at  the  esspense  of  the  trustees.  Looking  to  the  7th 
article  in  the  condescendence,  and  the  answer  to  it,  I  think  that 
the  thir  result  is,  that  the  trustees  asked  for  this  disposition, 
ami  the  parties  theU  came  to  an  arrangement  that  the  disposi- 
tion ahottld  be  executed.  The  language  of  the  7th  article  of  the 
oondesoeudence  is,  ^  In  phne  of  either  at  once  paying  or  tender- 
ing tho  whole  sura,  and  enteriug  into  possession,  or  waiting  till 
the  whole  sum  was  paid  before  they  asked  a  conveyance,  it  ap- 
pealed to  the  tfusteee  to  be  desir^rfe,  and  it  was  accor<fingly 


proposed  by  them  tliat,  upon  payoMStr  ef  tfas  ftm 
merely,  they  should  receive  a  «onveyaaoe  totbs  aibgedi^ba 
subject  always  to  the  Temaining  three  unpaid  imtabiaiubdi^ 
declared  a  real  burden  therean.**  Then  the  ansverii, ''Ad- 
mitted also  that,  whm  the  first  instabneot  of  X10^815iM 
dne^  in  August  1841,  it  was  axxmnged  that  the  punuen  daik 
grant  a  ^sposition  or  ooaveyaDce  in  favour  of  tht  tnatee^ 
bearing  that  the  fijrst  instalment  had  been  paid,  and  tJkLh 
balanoe  of  the  price  not  then  payable  shooldnouiiianilte. 
then  over  the  subjects.'*  But,  my  Lords,  I  doiiotthiiikthittk8 
is  very  material,  because  I  should  appr^iend  that,  vpoai  jcs 
eoQsdruction  of  the  act  of  pariiament,  the  truteet  veie  pvott 
who  were  to  have  a  disposition  made  to  them,  dtkr  a  tbs 
momeart  or  at  some  subsequent  time.  If  they  ii«r  tocs^ 
into  possession  upon  payment  of  the  poiEdiaiS  izuiofiy,stilitli* 
had  a  right  to  make  their  title  complete^  by  having  aviitM 
conveyance  executed  by  the  fonaa  owners.  Then,  it  vbai 
expense  is  that  to  be  done  ?  I  think  that  the  obligstiofi  a  csk 
by  the  statute  upon  the  fixrroer  owners  to  execute  nchie^ 
position.  I  think  that  that  is  compulaory,  bat  itill  it  uj  bi 
under  an  implied  oondition  that  the  expense  shall  be|iiii  b 
the  trustees.  It  is  allowed  that  it  woold  be  so  in  Enghoii  i 
BetheU  allowed  it,  as  lie  was  bound  to  da  It  woaldbe  io  Ev- 
land  equally  compulsory  upon  the  former  owneca  toexecaicih 
eonveyanee,  but  then  it  would  be  oompulsoryupoa  tknM^ 
so,  the  condition  bong^  fulfilled  that  the  j^Bpmtkoi  va»  ik^ 
pared  at  the  expense  of  the  party  in  whose  fiavour  it  vas  ts  ke 
executed.  Then,  m^r  Lords,  the  whole  turns  upon  the  difeeu 
between  the  custom  in  Englaad  and  the  custom  iaSootiand.  If 
this  property  had  been  sitosted  in  Enghuid,  the  pnctn  • 
EngUnd  behig  that  the  pnrehaser  shaR  be  at  the  expnueif  tk 
deed  of  conveyance,  it  is  allowed  that,  although  the  ima 
owner  would  be  compeUahle  to  execute  the  ooaireTiaoe,  s 
must  be  done  at  the  expense  of  tlie  purchaser.  It  resolva  &• 
seli^  then,  into  this.  Is  there  any  difibrenoe,l)6eaBaetfaaefi 
practice  in  Scotland,  that  where  there  is  ml  vcUtmtaiy  cobM 
Ibr  purdiase  and  sale,  it  is  usual  that  the  expense  <tf  the&f» 
sition  should  be  paid  by  the  vender?  My  Lonls,  that  oas 
cannot  be  at  all  supposed  to  be  introduced  into  this  actof  fr 
liament.  That  custom  is  only  applicable  to  vdantaiyooiifir) 
between  the  parties,  and  not  to  a  case  of  this  kind,  wbeietbt 
is  a  compulsory  sale,  and  whece  there  la  an  JadCTniriJifstMS  ffi- 
tended,  and  where,  without  the  expense  being  Huowd  ipoB  ti> 
purchaser,  it  would  be  quite  impoasible,  in  many  cssct,  tinttbi 
mdemnificatlon  should  be  complete.  Por  these  reams,  I  ■ 
ofopinioathat  thelaw  nuscsapromiseoa  the«rCaf^ti» 
tees  that  they  should  pay  far  the  expense  of  that  eonf^ 
which  was  to  be  executed  in  their  fiavour.  This  esse  mf 
totally  from  the  Kmg  v.  Gardmer,  and  the  other  <md^ 
Queen  v.  the  Sheriff  of  Warwick,  wliidi  wete  leftrred  to,  k* 
cause  there  the  only  question  which  arose  was  as  t&the  aMC! 
ef  the  costs  that  were  to  be  recovt^ted,  and  it  wai  ooh  f 
costs  that  thev  could  be  recovered.  Unless  the  act  of  |tf^ 
ment  provided  expressly  and  directly  that  certain  smni  v«^ ' 
be  recovered  as  costs,  they  could  not;  beTeoovercd  aseos^  ^ 
licre  the  case  rests  upon  the  ground  Uiat  there  is  an  impfi^ 
condition  that  tliis  expense  should  be  paid  by  theporehiier.  k 
dearly  would  be  so  in  England ;  and  aMiough  In  Cuidsri  tha 
Is  a  practice  that,  in  the  case  of  vohmtaiy  eontncti  cf  srii*' 
purchase,  that  expense  falls  upon  the  vender,  that  jpractierai- 
not  be  supposed  to  be  applied  to  a  con^lsoiy  atle  uidert^ 
act  of  parhamcnt  For  these  reasons,  my  LqrIb,  IiBt>^  «9 
to  the  conclusion,  that  tltc  interlocutok'  of  the  Lord  Oite^'* 
erroneous ;  tliat  it  was  properly  reviu'sed  by  IheSeoMifllXTaci. 
and  that  the  interlocutor  which  has  been  appealed  thn  o#i 
to  bo  afllrmed,  with  costs. 

this  oa?e  us  my  iiuUle  and  leAtttfd  friend,  Wf  Jii^  >'*  ' 
upon  a  qiu  stion  nrir*iiig  under  tho  atrt  of  jiarli»n)ciit :  i**  ^ 
qiu^jition  U,  'rtiit^ther  the*  act  of  pariiamcsni  a^udh^  tWj 
rules  nf  (x>RV€>yancin|f  aiul  prtctif.io  in  Seotlandj  « hidi  c*-*  * 
expeii'^c  f»f  the  conveyance  «iK)ii  tho  ffelWr,  dro&riflp  ^^  j^ 
nik'j  vrhidi  tiAsU  it  upon  the  purchascTt  1*  uit^flitok4(7> 
by  x\w  mn  of  p«rH  anient  to  a  sale  nodt^  th^act,  n^od^-"'" 
pnlfiory  siile.  Unvl  is  the  wlttle  qut^silen.  N<**,  t«i«*T* 
from  denyiiig  thnt  the  legiskturc  miglit  aohatv  «iliui'  * 
east  the  c^pefi&Q  of  the  eonTeyaiK^  upon  iheariJayAillKS 
pc^lkd  by  the  tbrce  of  the  act  to  «ielL  Bui,  ^^\ 
clear  thfvU  in  onlcr  to  be  of  fypioion  tt«t  the 
c^fM^Ti^e  npcin  !he  m^Hct,  Qa  thing  «eabsittd*Ht 
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to  TOftflon  and  juMiee  in  it8el^-«  iMng,  if  I  m^  so  apeak,  fo 
violent,)  it  rnuAt  bo  dearly  shewB-^-there  muBt  be  no  doubt  about 
it.  It  muiit  not  be  left  to  inikrenoe  or  implication^t  must  be 
dear  and  plain  tiiat  the  leg:islatiire  so  meant.  The  legislature 
being  soprerae,  maj  do  any  act  it  chooses;  and  it  would  be  in- 
deed to  aaj  that  any  act  which  the  legislature,  the  supreme 
po«rer  of  the  state»  did,  was  either  i»i\just  or  unreasonable^  or 
absurd.  We  know  Tcry  well  that  the  l^^slature  has,  lor  wise 
purposes — setting  aside  not  merely  the  principles  of  common 
reason  and  common  senses  but  setting  a^de  all  regard  to  the 
principles  of  mathematics  and  geometry — said,  in  different  acts 
of  parliament,  that  ressels  sliall  be  so  eonstmeted  (it  is  in  one 
of  the  glass  acts)  as  that  they  shall  be  four-sided  figures,  the 
opposite  sides  of  which  shall  be  equal  uid  also  parallel,  under  a 
peoaky  of  £20.  It  was  net  necessary  that  su^  a  penalty  should 
be  imposed,  because,  with  mathematical  certainty,  dirine  power 
eould  not  make  the  sides  unequal  if  th^  were  paralleL  Never* 
theless,  the  wisdom  of  the  leg^lature,  ror  greater  security,  has 
thought  fit  not  only  to  take  up  the  mathematical  necessity,  a 
necessary  truth,  but  to  affix  a  penalty,  so  that  a  man  is  liable  to 
a  penalty  if  he  does  that  which  it  is  mathematically  impossible 
for  him  to  da  I  give  this  as  an  instance.  I  believe  that  to 
exist  I  know  that  that  is  introduced  into  tho  law.  If  it  had 
been  left  to  inference,  I  should  not  have  supposed  it  possible 
that  the  legislature  could  have  said  such  a  Udng  as  that,  but  I 
know  perfectly  well  that  it  has  said  it,  beoMise  it  is  clearly  ex^ 
pressed ;  so  ^t  he  who  runs  may  read.  80,  precisely  in  the 
same  way,  thosigh  to  a  lesser  degjveo  of  absurdity,  I  could  fancy 
the  legislature  imposing  the  hardship  and  injustice  which  is 
assumed  in  this  case,  if  I  had  found  the  legisUture  saying  in 
«o  many  words,  or  by  perfectly  clear  and  necessary  inference 
from  the  words  which  they  employed,  that  the  seller,  though 
compelled  to  sell,  should  pay  the  expense  of  the  conveyance  of 
the  property  to  the  purchasef,  who  was  authorized  by  the  act 
to  buy  ibr  his  own  benefit,  and  not  for  the  benefit  of  the  seller. 
As  my  noble  and  learned  firiend  has  very  justly  remarked.  It 
sheirs  still  more  clearly  tho  monstrous  absmrdity  and  injustice 
of  the  construction  put  upon  the  act,  or  rather  the  inference 
raised,  that  tlie  smallest  piece  of  land  in  point  of  value,  and  fior 
winch  the  jury  must  have  given  the  smallest  compensation, 
might  have  l0d  to  a  conveyanoe  attended  by  this  very  exp^ise. 
There  might  be  the  same  covenants — the  same  assurance  to 
the  purchaser  fK>m  the  seller  in  that  case  as  in  this— at  an  ex- 
pense of  X500  or  £600,  four-fifths  of  whidh  would  go  as  stamp- 
duty  to  tho  government  Yet,  even  in  that  case,  absurd,  un- 
reasonable, unjust,  and  oppressive  as  it  might  be  said  to  be,  and 
properly  said  to  be,  if  the  legishiture  had  actually  used  the 
words,  then  we  must  have  submitted  to  the  supreme  power  of 
the  state;  and  it  would  not  have  been  decorous  to  say — "  You 
have  done  an  unjust,  unreasonable,  or  absurd  thing."  But  then 
it  must  be  very  clear  Uiat  it  has  done  so, — and  is  that  dear  in 
this  ease  ?  It  is  confessed  that  the  legisUtuie  has  not  said  so  in 
words;  it  is  a  mere  matter  of  inference,  from  the  custom  in 
Scotland  being  difiercnt  from  the  practice  in  England ;  the  cusr 
torn  in  Scotland  being,  that^  uulesa  a  stipuloiifm  is  made  to  the 
coHtnay,  ti»  saHer  pays^  when  the  bargain  is  secured,  the  ex- 
pense of  the  conveyance.  But  does  that  appl  v  to  a  compulsory 
sale?  For,  unless  the  rule  applies. to  a  compulsory  sale,  we  have 
no  right  to  assume  that  the  leg^lature  would  adopt  it,  unless  it 
has  used  eiroress  terms  to  shew  such  adoption.  I  apprehend  it 
does  not  follow,  and  that  we  have  no  right  to  assume  that  a 
rule  which  is  intelligihle  enough,  and  operates  no  mischief  in 
the  case  of  a  voluntary  sale,  was  intended  by  the  legislature  to 
be  adopted  by  them  to  compel  a  party  who  is  bound  to  sell  to 
bear  the  expense  of  the  conveyance.  No  doubt  our  practice 
seems  a  more  reasonable  one  than  that  prevailing  in  Scotland, 
viz.,  that,  unless  a  stipulation  is  made  to  the  contrary,  the  seller 
does  not  pay  the  expense  of  the  conveyance.  The  purchaser 
prepares  tne  conveyanoe  for  his  own  security,  and  pays  for  it 
In  England,  the  mortgagee  or  lender  prepares  the  security  as 
the  purchaser  would  do,  but  the  mMtgager  or  borrower  pays 
for  it  In  Scotland,  it  turns  out  that  Uie  seller  both  prepares 
the  conveyance,  as  I  understand  the  practice,  and  pays  for  it 
I  do  not  quite  see  that  that  isa  very  rational  arrangement,  unless 
there  is  some  reason  for  it,  which  I  do  not  perceive ;  because  I 
should  si^  the  seller  is  not  the  person  who  can  be  so  sa&ly 
trusted  in  pireparing  a  good  title  for  the  purchaser  as  the  pur^ 
chaser  himself  would  be,  and  it  is  no  reason  because  he  payis 
fcv  it  that  he  should  prepare  it,  any  more  than  it  is  a  reason 
vith  xm,  that)  because  the  knrrowef  who,  like  the  purchaser,  pays 


for  the  conveyance  of  the  mortgagie  to  the  lender  of  the  mowyf 
he  should  prepare  the  deed.  The  mortgagee  prepares  ^hc  deed 
though  he  does  not  pay  for  it.  In  Sootmnd,  I  should  sav,  upon 
that  principle,  that  if  the  seller  is  to  pay  for  the  deed,  the  pur- 
chaser ought  to  see  that  he  gives  him  a  good  title,  and  the  pur-* 
chaser  ought  to  prepare  it  I  think  that  would  be  the  best 
course  to  take,  and  I  do  not  quite  see  how  the  present  rule  ope- 
rates in  practice.  Suppose  I  am  a  purchaser,  and  the  vender 
pays  the  expense  of  my  conveyance  ?  I  may  say, — ^  This  is  not 
right  and  sufiSdent ;  I  must  have  this  and  that  search ;  I  mttt 
have  this  proof  of  decease ;  I  must  have  that  proof  of  people 
beuig  out  of  the  way ;  and,  between  the  varioua  daimants,  I 
must  be  satisfied  that  I  have  a  good  title.**  Then  I  nay  send 
it  back  and  have  it  again  prepared  and  revised,  andaddsd  to 
andimproved)  for  my  security,  but  at  the  vend^Is  expensei 
That  is  what  strikes  n^e,  as  an  ignorant  person  in  Scotch  prao-* 
tioe,  to  be  the  natural  and  ratiicmal  observation  that  arises.  But> 
however,  nobody  doubts  the  &cts.  It  is  not  denied  that,  acp 
cording  to  the  Scotch  practice,  the  seller  pays  the  expense  and 
prepares  the  conveyance.  The  question  is, — ^has  the  legislatnva 
adopted  that  rule  in  this  totally  difierent  case  of  a  compulsai^ 
sale  ?  The  act  is  silent,  and  I  am  not  at  liberty  to  raise  aay  swsh 
inforonce  as  that  the  legislature  has  adopted  such  a  custom* 
Now,  as  to  what  is  said  of  those  cases  of  Uie  King  v.  Qaniinet) 
and  the  Queen  v.  the  Sheriff  of  Warwick,  I.  agree  with  my  mMa 
and  learned  friend  that  they  really  have  no  bearing  ^upon  the 
present  case  at  all,  because  there  it  was  a  question  of  costs  to 
be  paid.  The  question  was,  whether  a  oertmn  amount  of  costs» 
or  a  certain  oth^  amount  of  costs,  was  tabe  paid;  aii^  as  Inn* 
derstand  tlie  case,  which  I  have  had  an  opportunity,  during  the 
argument,  (^looking  into,  it  was  not  left  to  iofereooe  or  inftpU' 
cation  from  what  was  done,  but  the  legislatupre  had  aetual^r 
dealt  with  the  sul:(ject  of  the  costs.  It  was  argued  on  one  side^ 
that  it  was  very  unjust  and  unreasonable^  and  hard  upon  the 
parties,  not  to  give  them  so  much  more  than  was  aliow^  (  but 
the  CkHirt  said, — *'  We  cannot  do  any  thil]^a^— tixe  legisteitive  is 
silent**  But  this  case  is  totally  different  It  is  aikaitted  on  all 
hands  here  that  the  compensation  awarded  by  the  jury  did  not 
touch  the  expense  of  the  convevwooe.  It  is  admitted  on  all 
hands  that  that  compensation  eould  not  tench  tite  epEf«naeaClii« 
oonveyajacew  iFor,  as  I  threw  out  eaHy  in  ^e  aKgnswnt^how 
could  they  teU  wliat  the  expense  ef  the  oonr^yance  was  untH 
after  it  was  ascertained  ?  It  is  also  admitted  thsit  noeridencf 
whatever  was  c^ered  upon  the  point,  consequently  thegse  it 
every  reason  to  believe  that  the  jury  hod  not  it  *t  all  under 
their  consideration ;  and,  froip  looking  at  the  words,  of  the  bc^ 
I  do  not  seo  that  the  words^of  the  aet  authorize  the  jui^  to  take 
the  expense  of  the  conveyance  into  th^  consideration.  Tfaerfr* 
fore,itai9>ears^to  me  pcrfocaydear,  I  own,  that  in  this*  oeae 
the  intorlocutor  of  the  Court  of  Session  was  right  in  aUeving 
that  of  the  Lord  Ordinary,  I  must  observe^  before  oondudii^ft 
that  I  have  no  manner  of  doubt  that  the  party  here  had  a  right 
to  a  conveyanoe*  It  would  be  monstrous  to  say  tihat  he  «rae 
to  take  only  that  convejfanoe  by  force  o£  the  act  ef  parijatamt^ 
which  would,  give  bun  no  written  title.  He  had  a  ri^toa 
ccmveyanoe  under  the  ao^  and  if  he  did  not  get  the  oonveyaoee 
he  might  have  applied  for  it  under  the  act  I  take  it  for  granted 
that  that  clause  in  tho  act  is  mcrdy  an  anxious  provisieo^  aait 
were,  to  give  easy  possession ;  but  the  right  of  the  punehaser  to 
the  conveyance  being  under  the  act,  it  was  oanpulsoiy  iqmm  the 
seller;  and,  therefotre,  the  common  rule  of  the  seller  pajung  for 
the  conveyance  does  not  apply.  Upon  the  vhole,  thefefo«e»  I 
maintain,  that  the  miscarriage  was  on  the  part  of  the  Lord  Or- 
dinary, and  that  the  interlocutor  c^  the  Cimrt  ailerAog  it  ought 
to  be  affirmed,  with  costs^ 

Lord  CoUenJum^^-My  Lords,  I  think  there  U  very  leonsider- 
able  embarrassment  in  this  case,  from  the  very  irapeniMit  psovir 
sions  of  (he  act,  and  from  the  rule  prevailing  in  Scotland  beiiig 
diametrically  opposite  to  the  rule  in  this  oountiy,  vie,  that,  in 
ordinary  eases  of  contract  between  party  and  party,  the  soUer 
pays  the  ^pense  of  the  conveyance.  The  first  question  is,  wh»> 
ther  that  rule  is  applicable  to  a  case  of  compulsory  si^  ?  Becaus^ 
if  tills  is  to  be  treated  and  considered  as  a  oempulsoiy  sale,  1 
think  it  is  perfectly  clear,  from  all  the  provisions  of  tlie  act,  thagt 
the  case  of  the  appellants  cannot  be  supported*  Now,  ia  aa 
ordinary  sale,  where  parties  agree  between  thffmmAvwm  to  the 
purchase  money,  if  the  rule  is  known,  itis  not  vei^  material  to 
say  that  it  exists,  because  the  parties. anrange  amougst  thenk- 
solves  as  to  the  money  to  be  paid*  aceording  t«r  the  rule  pre- 
vailing, one  way  or  the  other.     If  the  seller  hattto  pay  the  ex- 
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pente  of  the  canweywace,  of  coiiiie  be  expects  sane'thiiig  niote 
lor  the  eitate,  and  if  the  purchaser  has  topaj  the  expense  of  the 
conveyance,  he  expects  to  gire  somethiog  less,  because  the  seller 
is  relieyed  from  the  expense ;  therefore,  it  is  not  retry  material, 
where  the  parties  are  agreed  amongst  thomseWes  as  to  the  wm 
to  be  paid.  But  when  you  come  by  act  of  parliament  and  com- 
pel a  party  to  part  with  his  property,  and  yoa  propose  to  in- 
demnify that  party  against  aU  loss  whwh  be  may  sustain  by  be^ 
ing  so  compeUed  to  part  with  his  property,  the  rule  eertain^ 
has  no  application.  It  would  be  obviously  productive  cf  great 
iigustice  i(  In  such  a  case,  the  owner  m  an  estate  were  conr- 
p^ed  to  part  with  it,  and  to  pay  the  expense  of  conveying  It 
to  the  person  to  whom  under  the  act  he  was  bound  to  convey 
it.  It  appears  to  me,  therefore,  that  although  on^  ccltainly 
would  have  been  very  glad  if  authority  had  been  fbund  for  deal- 
ing with  this  subject,  the  reason  for  the  rule  which  applies  in 
ordinaiy  cases  cannot  possibly  be  applied  in  the  present.  Then 
we  must  go  to  the  act  and  see  whether  that  give*  any  light. 
Now,  that  the  expense  of  the  conveyance  is  not  expressly  pro- 
vided for  is  admitted  on  all  hands,  if  it  liad  been  a  subject  mat- 
ter fw  the  consideration  of  the  jury,  or,  I  would  say,  if  it 
might  have  been  made  a  subject-miitier  for  the  cbnaiicbration 
of  the  jnrVf  that  would  have  gone  a  ^eat  way  towards  esta- 
blishing the  case  of  the  appellants ;  but  I  cannot  read  the  clause 
which  has  been  so  much  commented  upon,  viz.,  the  17th 
clause,  without  being  perfectly  satisfied  that  the  framer  of  thai 
clause,  and  the  legislature,  in  enacting  that  clause,  had  no  such 
subject-matter  in  contempUtion  at  all.  What  the  jury  are  to 
inquire  into  and  assess  is  **  the  value  of  the  works  and  grounds, 
and  the  amount  of  compensation  to  be  paid  on  account  of 
the  same  being  required  and  taken  for  the  purposes  of  the 
act."  Now,  if  the  jury  were  toM  by  the  presidir^  officer  that 
they  were  to  set  a  value  upon  the  injury  that  the  party  would 
sustain  on  account  of  the  works  and  grounds  being  "  required 
and  taken  for  the  purposes  of  the  act,**  would  it  ever  enter  into 
their  contemplation  that  they  were  to  assess  the  ataount  of  what 
the  conveyance  would  come  to  ?  It  is  quite  obvious  that  it  was 
meant  that  they  were  not  only  to  assess  the  rahie  of  the  works 
and  grounds,  but  to  compensate  the  party  for  the  in<H)hvenicnce 
and  loss  which  he  would  sustain  by  those  grounds  and  works 
being  taken  from  him.  Whether  it  la  a  manu&ctory,  or'idiatever 
the  nature  of  the  works  may  be,  midoubtedly  the  taking  of 
them  would  be  a  great  liyuiy  to  the  party  occupying  tliom, 
and  carrying  on  his  business  tnere,  beyond  the  market  price  ol 
the  works  and  grounds  to  any  other  person.  That,  obviously, 
is  what  the  legislature  intended  by  this  provision,  and  that 
would  appear  to  be  the  natural  course  to  be  adopted.  We  have 
the  verdict  before  us,  and  the  grounds  of  that  verdKct  a^w  that 
the  jury  had  that  in  contemplation,  and  that  tbey  had  not  in 
contemplation  any  injury  or  dami^  beyond  that.  The  verdict 
is  "  find  the  pursuers  liable  to  the  other  parties  in  the  said  snn^ 
of  £43,733  sterfiqg,  as  the  price  or  valuo  foresaid  and  as  com- 
pensation for  loss  and  damage  by  the  removal  of  their  works, 
and  the  loss  and  damage  their  trade  and  business  will  sustain 
thereby.**  It  is  very  d^tinctly  stated,  in  the  finding  of  the  jury, 
and  very  clcariy  expressed  in  the  language  of  the  act  itself! 
Then,  here  is  a  party  who  has  no  means  of  getting  compensa- 
tion from  the  jury,  to  whom  the  jury  have  not  assessed  any 
compensation  for  this  obvious  iiyury  which  he  sustains.  Tlie 
question  is,  whether  the  act  intended  to  put  him  in  that  ^ituii- 
tion  in  which,  as  has  been  before  observed  by  my  noble  and 
learned  friends  in  many  cases,  he  might  have  to  pay  a  very  large 
proportion  of  what  he  would  have  to  receive  ?  Now,  it  is  hardly 
necessary  to  advert  to  a  particular  provision  in  the  act,  because 
it  is  perfectly  well-known  ;  but  the  Hth  clause  shews  the  ob- 
vious intention  of  the  Ic^slatore  in  passing  all  these  acts,  and 
contains  expressions  which  will  meet  the  justice  of  the  case,  and 
which  are  not  capable,  as  I  conocive,  of  the  interpretation  which 
has  been  put  upon  them  by  the  learned  counsel  for  the  appel- 
lants. By  that  clause  the  parties  are  to  take  the  ground,  **  in- 
demnification being  always  made  to  the  owners,  lessees  and 
occupiers  of  such  lands.**  If  it  had  stood  there,  of  course  there 
would  have  been  no  question  that  the  parties  were  to  have  full 
indemnification  against  all  loss  that  they  might  sustain, — and  so, 
beyond  all  doubt,  the  legislature  intended.  But  then  there  are 
these  words, — "  in  manner  herein  after  provided.**  That  refers 
to  the  scheme  of  machinery  by  which  the  indemnity  is  to  be 
ascertained,  and  the  amount  of  the  compensation  found  by  a 
competent  tribunal,  to  which  it  is  referred.  It  is  not  a  quaUfi- 
i»tion  of  the  nature  and  extent  of  the  indemnification,  but  refers 


to  the  mode  ia  n^hieh  the  fiot  ia  to  be  vorioBd  oai  It  mm 
be  supposed  that  any  other  construction  was  Inteodei  beca^ 
if  so,  it  would  not  be  Aill  indemnification,  bat  woold  be  gslf  i 
partial  indemnification,  and  there  would  be  only  sodi  paital 
compensation  as  the  ather  pmviaons  of  tiie  set  niif^  pat. 
It  is  quite  clear  that  the  act  intended  full  and  axajk  tasfem^ 
tion  and  indemnification,  and  the  words  which  thsT^  ^im^ 
upon  refer  only  to  the  machinery  by  which  the  adis  tolt 
carried  out  Then,  the  whole  spirit  of  the  act,  and  the  teuf  <^ 
the  expressions  used  are,  that  the  party  whose  lands  ue  taka 
shall  have  frill  compensatkm.  In  one  view  of  the  caie,  if  i^ 
appellants'  aigumeni  wer^  right  he  would  not  kare  thateoa- 
pensation.  The  question,  therefore,  is  xvc(t  to  be  deckkiloia 
the  real  merits  of  the  case,  but  it  is  to  be  decided  nponthc^ 
termsy  the  expression,  and  soofie  of  the  act.  It  is  quite  obnua 
that,  if  the  party,  the  owner  c^  tlie  estate,  is  to  pay  theeqgw 
of  the  conveyance,  he  must  sustain  some  iiyaxT.  The  jsiykr^ 
no  power  to  ascertain  or  to  give  to  him  the  amotmt  of  tbtt^- 
pcnse.  If,  therefore,  he  is  not  to  have  it  from  the  foia^k 
whose  favour  the  conveyance  is  prepared,  he  most  bear  it  iiii- 
self,  and  by  bearing  it  himself  he  must  be  a  loeer,  pKonded  ^ 
jury  have  done  their  duty  by  pntdng  a  fair  valoe  vfotik 
property  under  consideration.  It  appeacs  to  mo,  theiditM 
this  case  is  not  at  all  regulated  by  the  general  role  ia  ScoM 
and  not  at  all  affected  by  the  cases  which  have  bGeniefen^ 
and  that,  looldiig  at  the  general  scope  of  the  act,  and  tls!^ 
justice  of  the  casey  the  yewiersy  the  party  who  woe  ii»mm* 
of  the  estate,  are  entitled  to  the  exp^wie  of  theffAve^woeEna 
the  party  pilrchaang  it.  For  these  reasons,  my  toid,  it^ 
pears  to  me  that  the  interlocutor  of  the  Lord  Oidinaiy  vt 
erroneous,  and  that  the  interlocutor  aj^iealed  from  shosiil  )f: 
affirmed. 

Interlocutor  appealed  from  affirmed^  with  costs. 

Second  Division. — Lord  Hurray,  OrdSmiry.— Itichaidin  lai 
Connell,  Ap/>eUant8'  Soliciiors.-^,  and  T.  W.  Webster,  llt^ 
dents*  St>/tc«/or«.— [W.H.D.] 


Idth  June  1845. 

Second  DivimoiIv— (FX Jtf.H.) 

No.  202. — G.  C.  Myers,  Petitwntr. 

Judicial  Factor— Curator  Bonis— Lunatic — The  Omta^H^^ 
a  iuwttie  in  confinement  to  be  snpplied  wiA  certain  amfirb  f^ 
Id  his  fortune. 

The  petitioner  was,  in  November  1841,  named  (w» 
tor  bonis  to  James  Cooper,  a  lanatic  in  MototroseAsjh* 
He  presented  a  petition  to  have  his  accounts,  nahi 
up  to  2d  December  1844,  examined  and  approved  i 
lie  petition  having,  been  remitted  to  the  Lord  Orf- 
nary,  his  LcNrdship,  in  reporting  the  case  oti  Sd  Jo*- 
staUKlf  that  the  lunatie's  income  was  about  £150  a-f* 
and  that  of  this  only  £40  was  paid  for  his  hotrd;li^ 
that  that  sum  was  the  highest  rate  of  board  iskssA 
that  asylum. 

Lord  Justice- Clerk. — It  Is  laid  down  in  EngUod,  dtftttr 
first  object  to  be  attended  to  is  to  enable  a  lunatic  to  fit*  >* 
much  comfort  as  his  annual  income  will  allow.  I  dinl  ki^ 
why  this  party  is  kept  at  a  puUic  asylum,  where  the  hi^ 


parte 
while  the  rest  of  it  is  accumulated  fbr  his  rolatkoSL 

The  Court  remitted  to  the  Lord  Ordhnny  to  0f^ 
into  the  circumstances  of  this  partacnlar  K»st,  Ik 
Lord  Ordinary  reported,  of  this  date^  ibaill|»liBMA 
had  succeeded  to  his  money  by  the  death  of  *!•>' 
in  the  neighbourhood  of  Montrose,  and  ikA  iH* 
relations  were  resident  in  that  qnarter,  it  apt  ^ 
be  advisable  to  remove  Mr  Cooper  firom  XMi^ 
Asylum ;  but  that,  if  the  rate  of  bottNl«hMtt^^ 
Digitized  by  VjI^^^V  IC 
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ereased  to  £70,  the  asylam  would  arrange  to  allow  him 
an  attendant  to  himself,  and  certain  other  comforts. 

The  Court  remitted  to  the  Lord  Ordinary,  with  di- 
rections to  increase  the  board  to  £70  per  annum. 

Urd  Ordinary,  Bobertdon.— ilc/.    Currie:  Graham  Binny» 
W.8,  Age/U.—T.  Clerk.— [FJjMM.2 


Id  til  June  1845. 
Sbcond  DivistoH.— (F.L.M.H.) 
No.  203. — ^David  Miln  and  others,  Pursuers^  v.  Wil- 
liam BoYACK  and  others,  Defenders. 

Bankmpt — Statute  2  and  3  Vict.  c.  41,  §  115-~Sequestration— 
Composition-Contract — Discharge — Where  a  bankrupt,  at  a 
meethig  of  his  creditors,  made  a  certain  offer  of  compositioriy 
vAieh  was  entertained  for  consideration ;  and  at  the  second  meet- 
ing^ tatted  m  terms  of  die  statute  to  consider  the  same,  various  al- 
terations were  mack  on  the  offer  as  originally  proposed,  and  he 
was  thereafter  discharged — "me  Court  reduced  the  composition-con- 
tract and  discharge,  on  the  ground  that  the  proceeJings  had  not 
been  condacted  in  terms  of  the  statute. 

The  estates  of  William  Boyack,  flax-spinner  in  Dun- 
dee, were  sequestrated  on  7th  September  1841.  Wil- 
liam Christie  was  appointed  his  trustee. 

By  the  1 15  th  section  of  the  statute,  it  is  enacted, 

"  That,  in  like  manner,  at  the  meeting  held  after  the  examina- 
tion of  the  bankrupt,  or  at  any  subsequent  meeting  called  for 
the  purpose  by  the  trustee,  with  the  consent  of  the  commissioners, 
the  bankrupt,  or  his  friends,  or  in  case  of  his  decease,  his  suc- 
cessors, and  in  case  of  a  company,  one  or  more  of  the  partners 
thereof  may  offer  a  con^Kwition  to  the  creditors  on  the  whole 
debts,  with  security  for  payment  of  the  same :  and  if  a  majority 
in  number,  and  four-fifths  in  yalue,  of  the  creditors  present  shall 
resolve  that  the  offer  and  security  shall  be  entertained  for  con- 
sideration, the  trustee  shall  call  another  meeting,  to  be  held  at 
a  specified  hour  on  a  speeifie<}  da^,  beiiwmot  less  than  twenty- 
one  days  thereafter,  and  at  a  specified  place,  and  shall,  fourteen 
lays,  at  least,  before  such  other  meeting,  advBrtiso  a  notice  of  the 
iame  in  the  Edinburgh  GozettO)  aud  send  by  post  letters  ad- 
Iressed  to  each  of  the  creditors  who  have  claimed  on  the  estate, 
>r  are  mentioned  in  the  bankrupt's  state  of  affoirs,  wiiick  letters 
ihall  contain  a  notice  of  such  resolution,  and  of  the  hour,  day 
md  place,  and  purpose  of  tlie  meetuig,  and  specify  the  offer  and 
lie  security  proposed,  and  give  an  abstract  of  the  state  of  Uie 
iffiurs  and  valuation  of  theesta^  so  fbT  as  can  be  done,  to 
-nal^e  th«  creditors  to  judges  of  the  said  otEst;  and  if;  at  the  * 
Loeting  so  called,  a  majority  in  npmber,  and  four-fifths  in  value, 
f  the  creditors  present,  shall  accept  the  said  ofier  and  security, 
bond  of  Caution  shall  be  lodged,  and  a  report  made,  and  a  dc- 
veranee  i)ronounced,  all  in  the  tome  manner,  and  to  the  same- 
QTect  aa  is  herein  before  proyidod.'* 

A  meeting  of  the  creditors  was  held  on  Slh  January 
842,  pursuant  to  a  notice  inserted  in  the  Edinburgh 
razette  by  the  trustee,  with  the  consent  of  the  com- 
idsioners,  **  for  the  purpose  of  receiving  an  offer  of 
>mpoaitioii  which  the  said  William  Boyack  will  then 
ake  to  his  creditors." 
The  minutes  of  the  meeting  bear, 
**Tho  said  William  Boyack  appeared  iu  the  meetii^g  and 
idc  offer  to  pay  to  all  his  just  and  lawful  creditors  at  and  pre- 
UtiK  the  date  of  the  sequestration  of  his  estates,  a  composition 
^he  debts  due  by  him  to  them  respectively,  at  the  rate  of 
o  shillings  and  sixpence  in  the  pound,  payable  by  three  in- 
lment8»  tiz^  two  shillings  in  the  pound  on  the  expiration  of 
ir  months  after  the  composition  is  finally  approved  of  by  the 
urt ;  threepence  in  the  pound  at  the  expiration  of  twelve 
^nths  firom  the  same  period;  and  threepence  in  the  pound  at 
>  expiration  of  eighteen  months  from  tlie  same  period. 
« ile  also  offered  to  pay  the  trustee's  commission,  and  all  the 
[>cnsea  of  the  sequestration ;  and  he  proposed  Peter  Davie, 
rchnttt  In  I^xmdec,  as  his  cautjionor  for  the  due  fulfilment  of 

tt  ofl^!P* 

The  meeting  haying  deliberated  (tlie  said  Alexander  Browne, 
SCOTTISH  JURIST. 


as  mandatdry  Ibt  tlio  sard  John  Mitehdll  and  Company,  alone 
dissenting,)  resolved  that  the  ofi^r  and  security  be  entertained 
for  consideration,  and  authorized  tlie  trustee  to  call  another 
meeting  of  the  creditors  for  the  purpose  of  deciding  thereon, 
with  or  without  amendment." 

A  notice  was  thereupon  inserted  in  the  Edinburgh 
Grazette,  in  terms  of  the  statute,  on  7di  January  1842, 
specifying  the  offer  made,  and  giving  notice, 

*'  that  a  meeting  of  the  creditors  of  the  said  William  Boyack 
will  be  held  within  the  British  Hotel,  Dundee,  upon  Thursday, 
the  27th  day  of  January  current,  at  eleven  o'clock  forenoon,  for 
the  purpose  of  finally  deciding  on  the  bankrupt's  ofier  of  com- 
position, and  the  security  proposed.'' 

A  circular,  dated  6th  January  1842,  was  likewise, 
in  terms  of  the  statute,  sent  tlirough  the  post-office  to 
the  whole  creditors  who  had  lodged  claims  in  the  seques- 
tration, containing  a  similar  intimation,  and  having  an 
abstract  of  the  bankrupt's  affairs  appended  thereto. 

Thereafter,  on  13  th  January,  another  circular  was 
despatched  by  the  trustee  through  the  post-office,  to 
the  whole  creditors  wlio  had  lodged  claims  in  the  seques- 
tration, in  the  following  terms : 

"Referring  to  my  letter  to  you  of  Gtli  mptnnt,  I  now  beg  to 
inform  you  that  Mr  William  Boyack  Una  desired  lu^  to  inti- 
mate to  his  creditors  that,  with  the  vit^w  yf  lUlurdiir;^  (iddttiojiiU 
security  to  the  creditors,  he  intends  to  amend  thu  ufllir  of  com- 
position which  he  made  on  the  5th  instimt,  to  tiijs  oxieut,  viz*, 
that  all  the  funds  belonging  to  liis  e^tutc,  now  held  by  me,  or 
under  my  control,  as  trustee,  shjdl  nrat  bo  i»i\i]  or  dclivore^l  over 
to  him  upon  the  composition  being  up|irtJvod  c»f  l>y  the  Court, 
but  sliall  be  allowed  to  remain  in  niy  custom iy,  nud  \indor  my 
management,  until  the  first  instalment  of  the  composition  shall 
fall  due;  and  that  these  funds  shall  then  be  applied  by  me,  or 
at  my  sight,  towards  payment  of  the  said  mstalment  of  the  com- 
position." 

A  meeting  of  the  creditors  was  accordingly  held  on 
the  27th  January  1842,   when  "  the  said  William 
Boyack  appeared  in  the  meeting,  and  renewed  the 
offer  of  composition  wliich  he  made''  at  the  former  ^ 
meeting ; 

"  and  fiirther,  with  a  view  to  the  Hitthcr  security  of  hia  iidd 
creditors,  as  well  as  for  the  relief  of  tln^  snid  Fetor  Davio,  the 
said  William  Boyack  proposed  ihrtt  U  should  be  ti  condition  of 
the  composition-contract  that  at!  the  moveable  funds  bclotigjog 
to  his  estate,  which  arc  at  presL^nt  hoLiI,  anrl  nre  imht  the  coti- 
trol  ot  the  trustee  on  his  seq^uosinitc*!  citato  (nn^  wh^ch  con- 
sist of  those  *  assets^  which  aro  menticnie*!  ami  n  forrod  to  in 
the  abstract  of  the  affhirs  which  is  annexe  I  to  th<?  t!rcul4r  Tetter  ^ 
addressed  by  the  said  trustee  to  tho  sercrui  creditor*,  ^^iog 
noticeof  this  meeting,)  shall  not  bo  paid  over  ot  ilellvetod  to  | 
him,  the  said  William  Boyack^  upon  too  composition  boing  tip-  . 
prored  of  by  the  Court,  but  shiUI  be  allowed  to  leiimin  in  the  * 
custody  of  the  said  trustee,  atii  under  his  lunnagomeuts  until 
the  first  instalment  of  tlie  composftlcm  s)inll  Mi  (hie,  an  J  tfiai;  . 
these  fhnds,  or  the  free  proceed^s  tbtTxof.  utter  ll^^dllcting  prefer- 
able claims  and  expenses  to  be  Lncurred  in  reaU^inf?  the  same^ 
as  specified  in  said  state  or  abstract,  flhnll  tlicn  K*  BiipUed  by 
the  said  trustee,  or  at  his  siglit,  towiittU  pAyinerit  of  elit  first 
instalment  of  the  composition,  it  bcin^^  specJjiUy  understoo<l  tliat 
the  said  trustee  shall  apply  the  said  f\ini\s  tiiwsr^U  pnjrmont  of , 
the  first  instalment  of  the  said  oomxKi^Qtion  due  to  ^eh  of  llie 
said  creditors  as  shall  first  make  Application  to  him  for  pay- 
ment of  the  same,  and  he  shall  oontlniic  so  to  make  payment  of 
the  said  first  instalment  of  composition  to  the  cn^itors  wh^ 
shall  apply  to  him  thcrefbr,  pnm^  ixitifnii,  until  the  said  fknda 
or  the  said  free  proceeds  thereof  shall  bo  cxhau2ti>i/' 

The  meeting  thereupon  resolved, 

"  that  the  said  offbr  of  composition  has  been  approved  of  by  a 
majority  of  the  creditors,  and  by  more  than  four-fifths  in  value 
of  the  creditors  present  in  the  meeting,  i>crsonally  and' by  proxy, 
and  the  said  offer  of  composition  is  fhercfo^  hereby  accepted 
by  the  meeting,  and  the  security  proposed  is  approved  of  all  iu> 
terms  of  the  offer,  as  above  specially  set  forth."^^3^0v  IV^ 
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The  proceedings  baTing  been  reported  to  the  ShcrifT, 
in  terms  of  the  llGth  section  of  the  statute,  he,  oti  2d 
^February  1842j 

**  found  tlint  tlic  Bikid  ofibr  had  been  tttjly  made  and  waj  reajwn- 
able,  and  had  licen  Bssented  to  by  a  TOajority  of  the  creditori 
prc^nt  at  the  faid  raeetiiigT  peraonally  or  by  proxy »  ftnd  by 
^  more  than  fonr-^fths  m  Yaluet  and  he  approved  of  said  compo- 
iition  and  security,  all  aa  narrateii  in  said  minute  and  report, 
and  appoiuted  the  said  WilUani  Boyack  to  appear  and  emit  a 
declaration  a3  required  by  tt&e  statute;  and  the  said  William 
Boyack  haviai;  appeared  and  made  a  deelaratioa  accordioglj, 
the  aaid  SheriQ^  utx>n  llie  dale  hereof,  found  the  aiimo  satisf^ 
lory,  anil  dii^aliart^HJ,  and  liereby  dijichftrg*}s  the  said  William 
Boyack  of  ail  debts  and  obligations  contruetod  by  bim,  or  for 
which  he  was  liable  at  the  date;  of  the  seq Lies tr:Lt Ion  of  liis  estates, 
^eelafcd,  and  hereby  de:^Iare$  the  sequestration  to  be  at  an  end, 
and  the  said  William  Bojaek  reiuTested  in  bia  estate,  reaerving 
aliray.i  tke  claims  of  tUe  creditora  for  tha  taid  composition 
against  hiui  and  his  cautioner." 

On  3d  February  1842,  the  following  interliKiutor 
'was  pronounced  by  Lord  Ivoiy,  the  Lord  Ordinaiy  on 
the  bilk : 

"  Th*  Lord  Ordinary  lia^ng  coniidered  the  deliverance  of 
the  Sheriff  of  the  county  of  Forfar^  of  wliichtbe  preceding  id  the 
extract,  discharging  William  Boyajck,  flax-spinner  and  merchant 
in  Dundee,  of  all  dehtfl  and  obligations  contracted  by  Inno,  or 
Jbr  which  he  was  liable  at  the  date  of  his  sequestration,  r^serv* 
ing  always  the  claims  of  the  creditors  for  the  coinpositien  against 
hira  and  his  cautioner,  and  audet  the  reservation  and  conditiona 
therein  mentioned*  coniirras  the  said  deliverance  in  terms  of 
the  statute  3d  And  3d  Yietoria,  cap.  41,  §  116/' 

Oa  4tli  February  1842,  the  Bill-Chamber  clerk 
granted  a  certified  copjof  the  extract  discharge  in  favour 
of  the  foresaid  WtlHam  Bo  jack,  and  of  the  delivei'ance 
pronounced  thereon  by  the  Lord  Ordinary, 

Upon  Gill  June  1842,  nine  of  the  ereditoTS  applied 
to  the  trustee,  and  obtained  payiticnt  of  the  composi- 
tion of  2a.  a-pound  on  their  debts.  The  payment  of 
the  Composition  on  these  oxhatisted  the  whole  of  the 
available  funds  in  the  tm,s tec's  hands. 

The  pur^iuera  accordingly  brouglit  the  present  action 
of  reduction.  It  concluded  that  the  discharge  by  the 
Sheriff^  the  interlocutor  of  the  Lord  Ordinary  cort firm- 
ing the  same,  the  minutes  of  the  meetinga  of  creditors 
deciding  on  the  offer  of  compoaition,  and  tlie  reeeipta 
granted  by  the  nine  creditors,  should  all  be  reduced, 
for  the  following  among  otlier  reasons  : 

**  Tferf ID,  The  ofler  tubmittad  to  and  approTe*!  of  by  the  se- 
cond meriting  of  creditors,  held  on  27tfi  January  18-13,  was  es- 
ieatially  dttfc'rcnt  from  the  originil  offL>r  maiie  ttnd  entertaiued 
at  the  previous  tin>cting,  held  on  the  5th  of  tliat  month.    It  wns 
lr«*gular  nnd  incompetent  to  njjike  any  alteration  or  amend- 
ment on  the  offer  so  ent<*rtmned,  which  behorod  to  bo  decided 
^,on  as  it  wtis  orlirinally  made,  and  simply  accepted  or  rejected^ 
|ln  other  wonls,  the  oifer  ultimately  agre^  to  had  not  been  en- 
ertftined  and  sanctioneil  hy  a  previous  meetinff,  aa  rc^quirod  by 
'lastaiUti^^    Uifarhi  the  alteration  or  anumdinnit  actunlly  apred 
»  by  a  majority  of  the  second  meeting,  ami  al'terwards  approved 
of  by  the  ShorifT  of  Forikrsliirej  and  contJrmed  hy  the  Lord  Or- 
dinary on  tlie  billH,  had  not  been  previously  notified  to  the  cre- 
ditors, aj  required  hy  the  statute-    The  proposal  to  amend  or 
alter  the  offor  was  not  noticed  in  the  advurLisscmont  eoUing  the 
;  cecond  muctinj^%  which  appeared  io  the  Gajtette.    A  material 
\  part  of  the  proposal ,  viz.,  the  stipulation  to  make  payment  to 
the  creflltors,  primis  v€niftittbitXy  of  the  amounts  of  tlietr  respec- 
tive composititjns  out  of  the  funds  in  the  trustee's  hands,  Tintil 
the  same  should  be  cxlLauste^l^  was  not  previously  notified  to  the 
p.iireditQri  eithi*r  in  the  circular  letters  addressed  to  tbem,  or  in 
lany  other  way  wlmtevor.    U**m;#,  tlie  alterations  or  pretended 
aBtnendments  tbuu  madet^n  the  original  o3l*r  of  composition  were 
^ebfttrfuy  to  tba  provi^ionis  of  the  ptututi%  calculated  to  ppulnca 
r  ^ti^railj  and  iiviastice  among  the  creditors,  by  enabling  thoso 
resident  on  the  spot,  and  iiDiitnLitUtd  with  what  had  taken 


place,  and  Chc^e  by  whom  the  resolution  hsA  been 
and  carried  through  tbo  meeting,  to  obt'ua  ftili  _  . 
while  Ihc  ercilLturs  at  a  distance^  and  tho^  ignenot  of  tk  it 
solution  and  itsol^ject^  might  be  postponed  and  detrnrMoffbtt 
shoidd  become  due  to  tliem  ;  and  in  consetiucaet^  dl  ibt$e  \m^' 
larities,  and  of  the  conceal in^nt  of  the  actual  ^t^ti^  of  thv  »^ 
cccfllinge  in  the  Bequest  tut  ion,  ceriAin  favanri.'d  cffQilftTi  Stn 
obtained  an  undne  and  unfair  preference;  while  tbnsemdliiii 
wlio,  like  the  punners^  wer^  kept  in  igrnnrmice,  b«tB  b^vm 
at  nought,  and  deprived  of  the  compositiiou  tuoaused  totinr 

Defences  were  lodged,  and  a  record  made  up» 
The  pursuers  pkaiMf  tfder  aim — 1 ,  Tlie  proieedSop 
in  the  sequestration  terminating  in  the  discharpf  u^ 
the  composition^contract  now  challeo^di  are  uufl  td 
reducible,  in  respect  I  hat  those  proceedings  were  miM 
through  in  direct  violation  of  the  proYisioasof  ihiBml* 
rupt  Act.  In  particular^  (1,)  WliiJe  tlie  statute  reqoM 
that  the  offer  of  composition  shall  be  proposed  it  m 
meeting  of  creditors,  and  notified  to  idl  the  crediicn^lif 
G  axe  tie  notice,  and  tinjiUy  considered  at  anoiliermMh^ 
without  alteration  or  amendment  of  the  offer  eri|bd^ 
made,  the  offar  m  agreed  to  and  acted  on  had  naihm 
made  at  any  former  meeting,  and  bad  not  bceoiolifiiiai 
the  Gazette,  but  was  an  alijered  and  modified  pKfoil 
profes^^ing  to  be  an  amendment  of  the  offer  M  aik 
and  alone  referred  ta,  in  the  Gazette  aotke.  i^4^ 
provision  introdnced  at  the  meeting  for  deciding  w^" 
otifer  of  composition,  by  which  it  w»6  in  efllec*  i^piJtaiil 
that  tlie  bankrupt  shoidd  not  be  reinTested  in  kb  wt«, 
was  contniry  to  tlie  statute,  wbicU  declares  Uoi,  on  i^ 
final  approval  of  hjjs  compositioni  he  shall  bt  discluuiii 
and  IX? invested  in  his  estate,  and  tbe  crediiont,  ioirt«l 
no  intimation  was  given  of  an  intcntlou  to  dtff 
offer  or  the  ordinary  rule  of  the  statute,  tv. 
to  rely  upon  tbe  bank nipt*sl>eing  rein veite 
his  efforts,  when  reinvested,  to  meet  bis  ■ 
(3.)  The  new  provision  introduced  in  tl 
which  the  effects  realized  in  tlte  sequestR-n 
rccted  to  remain  in  the  hiwds  of  the  tntett 
by  Inm  paid  prima  ventenh\  wh&  adculatetLi  as  it  pjt^ 
to  be  cminenily  injurious  to  diBtRntcrcdieor^aii^^SP 
tuaUy  prevented  tliat  equal  distribution  which  it  Ji 
object  of  the  bankrupt  statute  to  seen  re* 

The  dtifenders  pktided^  mt^  aim — ^lliat  tb^  «•• 
position-settlement  having  been  regularlv  n-  '  ^'  ^'^^ 
completed  in  terms  of  the  statute,  w;ts  IS; 
chailengeablc,  and  tlmt,  at  all  events,  the  ■■ 
not  bo  maintained,  in  respect,  (l.)That  tlv. 
the  exceptm  rcijadimtiS,  (2.)  'Ibatat  any  ru' 
relied  on  by  the  pursuers  being  of  the  natnf 
competent  and  omitted,  could  not  be  ' 
etfect ;  and,  (B.)  That  the  pursuers  v 
mnali  trctpiiont^  from  inaintaining  tb^  gruunds  \i^Mm 
apparently  relied  On  by  tliem. 

T!ie  Lord  Ordinary  ordof^d  miimtcs  of  d^lnlk 
The  pursuers  arqutd — That  the  mma^  of  indiW 
the  eligibility  of  the  bankrupt  a  offer  was  ^ 
tbe  trustee,  in  the  notice  containing  the  t 
offer  and  calling  the  second  meeting;  that  i 
assembled  at  the  aecond  meeting  bad  " 
tertain  and  adopt  the  amendment  on  : 
Ujcy  approved;  that  th<     ^  ■    i  r?  f^^-rf  *i^ 

to  rely  on  the  onginalni  :r  aiicqitrf** 

jected  ;  thnt  there  was  no  provisioa  in  tlie*i 
curing  to  the  whole  creditors|1tiT^OTRaff w  ^ 
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ftmendments  wer^  ^eluded  by  the  statute ;  that  the 
alterations  made  were  coatrarj  to  the  statute ;  that  the 
Court  of  Session  have  power  to  ^ve  redress  in  such 
cases,  and  that  the  proceedings  had  l^n  carried 
through  fraudulentlj. 

The  defenders  argued — ^That  there  were  no  statutory 
irregularities;  that  even  though  there  had  been,  all  argu- 
ment was  excluded  exceptwne  reijudicatcBj  or  by  the  plea 
competent  and  omitted ;  that  the  same  offer  had  been  laid 
before  both  meetings,  viz.,  an  offer  by  the  bankrupt  of  2s. 
6d.  per  pound,  at  certain  dates,  with  Peter  Davie  as 
cautioner ;  that  while  the  second  meeting  agreed  to  that 
ofler,  it  stipulated  that  the  defender's  moveable  estate 
should  be  retained  by  the  trustee  till  the  first  instal- 
ment beeame  due,  and  then  paid  over  to  the  creditorSi 
80  &r  as  it  went,  in  the  order  of  their  application ;  that 
if  the  poTBoera  had  any  objection  to  the  offer  as  ap^ 
proved  of,  they  should  have  stated  it  to  tiie  Sheriff 
or  the  Lord  Ordinary;  that  all  the  pursuers  werQ 
claimants  in  the  sequestration,  and  consequentiy  par- 
ties to  the  case;  that  the  decree  having  been  pronounced 
by  the  Sheriff  and  Lord  Ordinary  m  faroj  was  binding 
against  them ;  and  that  they  all  received  special  cir- 
culars, intimating  that  an  amendment  was  to  be  pro^ 
posed  on  the  original  offer. 

The  Lord  Ordinary  reported  the  case  by  the  fbOoir* 
ing  inteiiocutor,  and  accompanying  note : 

**%lai  December  1844.— The  Lord  Ordinaiy  having  considered 
the  nrited  eases  fcur  the  parties,  together  with  tiie  whole  pvot 
ceis,  makes  avizandom  to  the  Lords  of  the  Second  Division  of 
the  Conrt :  Aiq^oints  the  printed  rerised  cases  to  be  boxed  in 
order  to  be  reported,  and  grants  warrant  to  enrol  in  the  Inner- 
House  roHBf  on  production  to  the  keeper  therec^  of  the  certtflt 
oate  of  the  boxing  of  one  or  both  of  the  printed  papers. 

"  Note, — ^luTolvingy  as  this  case  does,  questions  (^considerable 
general  importance  with  reference  to  the  winding  up  of  a  se- 
questration, and  the  discharge  of  the  bankrupt  on  a  composition, 
and  in  order  that  the  whole  cause  may  be  at  once  belbre  tiia 
Court,  fbr  the  disposal  of  their  Lofdships  as  they  shall  see  tt, 
instead  of  partiallj  by  a  reeh^mlng  note,  in  refeienee  to  the 
points  which  an  interlocutor  might  decide,  the  Lord  Ordinary 
has  thought  it  better  to  report  it  without  a  judgment ;  and  ha 
has  been  the  more  incUned  to  adopt  thai  course,  from  being  satisr 
fled  thai,  whatever  his  judgment  might  be^  it  would  be  brought 
uader  review  by  theunsuoeeaaftil  pai^,  preparatory  to  which  the 
record,  revised  eases,  and  documents  have  been  already  printed. 

**  Important  changes  have  by  the  present  bankrupt  act  been 
made  upon  the  inrovisions  relative  to  the  settling  the  bankruptcy 
by  a  oomposition-OQntract 

**  Looking,  1st,  to  the  express  words  in  the  59th  section  of  the 
former  act,  declaring  that  the  ofier  of  oon^osition  to  be  sub* 
nutted  to  the  decisbn  of  the  eecojui  meeting  called  for  the  pur- 
pose, may  cither  be  the  offer  originally  entertained  by  the  first 
meeting,  or  that  offer  with  *  ammdmenl,*  whereas  in  the  existing 
act,  the  whole  provisions  (sections  113  and  114)  ai^pear  to  relate 
to  '  the  offer  and  security'  as  submitted  to  and  entertained  by 
ih&  first  meeting,  it  being  that '  offer  and  security*  of  which  notice 
is  to  be  sent  to  the  creditors  previous  to  the  second  meeting,  and 
it  being  upon  the  acceptance  of '  said  offer  and  security'  that  the 
£tfther  proceedings  ^r  winding  up  are  to  be  had,  all  mention  of 
amendment  upon  the  offer  being  entirely  omitted ;  2C4  to  the  more 
limited  amount  of  final  concurrences  by  the  creditors  w)iich  is 
now,  in  the  case  of  %  first  proposal  for  a  settlement  by  composi- 
tkm,  requisite  to  enable  it  to  be  carried  tiirough ;  and,  8^  to 
llw  manmar  in  ^dnch  the  subsequent  proceedings  tbr  the  dis- 
charga  (^  the  bankrupt  are  provided  fi>r,  and  in  practice  carried 
throu^i,  there  beii^  no  intimation  made  or  notice  given  by  ad- 
vertisement in  the  Gazette  to  the  creditors  generally,  before  the 
Whole  is  doeed  by  the  ^tpioval  of  the  Sheriff  and  the  Lord  Ordi- 
9mtf*  or  tiio  latter  o^lj,  as  the  ease  may  be,— the  Lord  Ordinary 
Ims  deobte  iHiether  it  must  npt  be  held  to  bealike  the  provision 
aod  ilie,poIScj  id  the  9cU  that  the  offer  of  composition  and  secu- 
rity 10  be  laid  befete  toe  fscsatf  meeting,  must  be  In  the  predie 


terms  in  which  it  was  submitted  to  the  ^rst  meetinpr,  and  after- 
wards communicated  to  the  creditors  generally  by  tlie  statutory 
notice,  and  be  then  either  simpliciter  accepted  or  rejected,  and 
that  the  offer  does  not  admit  of  being  modified  or  changed,  cv^n 
although  the  modification  or  change  may  to  all  appearance  be 
an  improvement  upon,  or  a  beneficial  suldition  to  it.  He  has 
doubts  wheti^r  it  was  not  meant  that  absent  creditors  were  to 
be  entitled  to  relv  that  nothing  was  to  be  done  at  the  second 
meeting  but  the  bare  consideration  of  the  ofier  and  security,  hs 
communicated  to  them,  and  that  all  inducements  to  creditors 
present — who  might  not  have  sanctioned  the  ofier  as  it  stood — 
to  accede  to  It,  in  the  shape  of  suggested  amendments  proposed 
at  the  meeting,  by  which,  in  the  hurry  of  the  moment,  they  might 
be  influenced  without  due  consideration,  should  be  excluded : — 
But  he  has  still  greater  doubts  whether  it  can  be  taken  to  be 
competent,  under  the  present  statute,  to  introduce  upon  tlie 
original  offer  and  security,  any  thin^  that  materially  clianges  Its 
character,  however  apparently  beneficially,  with  reference  to  the 
security  which  as  first  entertamed  and  notified  to  all  the  credi- 
tors, it  woidd  have  afforded : — ^And  he  has  not  been  able  to 
satisfy  himself  that  the  alteration  which  in  the  present  instance 
was  made  at  the  second  meeting,  upon  the  manner  in  which  tfie 
bankrupt's  estate  was  to  be  disposed  o^  by  being  allowed  to  re- 
main in  the  custody  of  the  trustee,  and  the  speciid  stipulations 
in  regard  to  the  way  the  trustee  was  to  apply  it  to  the  payment 
of  the  creditors,  thereby  completely  tying  up  his  hands  as  to  the 
inode  of  distribution — all  which  became  an  integral  part  of  th^ 
contract — was  of  that  unimportant  kind,  or  if  important,  of  that 
clearly  equally  just  and  advantageous  description  in  its  pro- 
bable— or  it  may  rather  be  said — certain  operation  to  all  the 
creditors  interested  in  the  estate^  which  the  defenders  would  re- 
present it  it  be.  The  Lord  Ordinarv  avoids  going  into  the  re- 
marks which  occur  to  him  upon  this  part  <»f  the  case,  wUth 
would  occupy  too  much  space.  He  shall  only  observe  that  it 
f^pears  to  him  to  involve  very  grave  matter  in  the  law  of  se- 
questration under  the  present  statute,  and  that  (apart  firom  any 
question  of  firaud)  he  considers  this  to  be  abundantly  illustrated 
by  the  evidence  in  process,  of  the  manner  in  which  the  proposed 
amendment  upon  the  offer  was  used  to  infiuence  the  minds  of  a 
certain  creditor  or  creditors  (documents,  p.  108)  and  its  ulti- 
mate working  out,  when  adopted,  by  which  the  entire  fund 
realised  from  the  bankrupt's  estate,  when  the  first  instalment 
of  the  composition  fell  due,  was  distributed  among  nine  credi- 
tors whose  particular  situation  and  connexion  with  those  mors 
Immediately  conversant  with  the  bankrupt's  affairs,  is  poiuted 
out  in  the  papers. 

"  If  it  shall  be  held  that  the  alteration  or  amendment  upon 
the  offer  of  composition  was  not  competent  in  terms  of  the  act, 
then  it  follows  that  it  was  a  composition  carried  tlirough  with- 
out that  notice  to  the  creditors  which  is  expresslv  required  by 
the  act  to  give  validity  to  the  proceedings,  ancl  in  completo 
violation  of  its  provisions  in  the  matter  of  the  settlement  of  a 
sequestration  by  composition-contract.  While  the  whole  thing 
is  statutory,  standing  entirely  on  statutory  powers  and  regula- 
tions, (one  of  the  most  important  regulations,  and  which  lies  at 
the  foundation  of  the  power  to  discharge,  being  the  notice  to  be 
given  to  the  whole  creditors  of  the  offer  and  security  propo^ 
by  the  bankrupt,)  the  contract  was  not  made  and  agreed  to  in 
terms  of  the  statute,  but  outwith  the  act  altogether.  True,  the 
notice  (documents,  p.  52,)  sent  to  the  creditors,  bears,  that 
the  meeting  to  be  called  was  for  the  purpose  of  deciding  upon 
the  offer  which  had  been  entertamed  '  with  or  without  amend- 
ment.' But  for  this  there  was  no  authority  in  the  words  of  ^\e 
act ;  and  if  it  was  incompetent  to  amend  the  offer,  a  notice  so 
conceived  could  not  render  it  competent,  or  in  any  way  afl^t 
the  rights  of  creditors,  which  must  depend  upon  the  provisions 
of  the  act,  unaffected  by  attempted  deviation  firom  them.  It  is 
also  true  that  a  second  notice  (documents,  p.  68,)  was  sent  sig- 
nifying the  bankrupt's  intention  to  amend  his  c^fer,  and  dis- 
closing in  part  the  amendment  to  be  proposed.  This  may  i^ove 
that  tiie  bankrupt  and  trustee  were  sensible  that  the  change 
eontemplated  required  to  be  intimated  to  the  creditors,  but  it 
cannot  improve  tiie  condition  of  the  defenders.  For,  let,  the  sta- 
tute contains  no  provision  for  such  supplementary  notice,  and 
it  was,  therefbre,  not  a  statutory  notice :  2d,  it  ^ves  notice  of 
"what  had  not  been  before  the  prior  meeting  of  creditors,  and 
sanctioned  by  it,  so  that,  if  an  amendment  be  not  competent, 
the  oljection  could  not  be  removed  by  such  a  course ;  and,  Zd, 
the  notice  did  not  reveal  the  whol^i 
most  matsrial  pert  of  it. 
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"  Tlien,  if  the  alteration  or  amcndroent  on  the  original  oflfer 
was  not  competent, — if  the  provisions  of  the  statute  were  violat- 
ed by  the  change  whicli  was  made^ — and  if  the  composition  was 
carried  through  without  the  statutory  notice,  the  question  re- 
mains, arc  the  pursuers  entitled  to  redress  by  obtaining,  on  these 
grounds,  the  composition- contract  to  be  set  aside,  and  the  se- 
questration to  be  revived  ?  Various  cases  under  the  old  statute, 
and  a  passage  from  Mr  Bell's  Commentaries,  have  been  appealed 
to  by  the  defenders,  as  establishing  it  to  be  law,  that  the  objec- 
tions not  having  been  stated  before  the  sequestration  was  dosed, 
and  the  bankrupt  discharged,  it  is  now  too  late  to  insist  in  them. 
It  is  not  clear  to  the  Lord  Ordinary,  upoa  any  of  these  authori- 
ties, that  it  would  have  been  so  ruled  even  under  the  late  act, 
in  a  case  of  recent  challenge,  where  the  prescribed  statutory  notices 
had  not  been  given.  But,  at  all  events,  such  material  alterations 
have,  as  he  conceives,  been  made  by  the  present  act,  upon  the 
provisions  in  relation  to  a  composition  settlement,  and  the 
course  of  procedure  for  its  final  approval  is  so  different  from 
that  observed  in  practice  under  the  prior  act,  (in  the  present 
case  the  offer  was  approved  of  by  the  creditors  on  the  27th  Janu- 
ary 1842,  and,  without  further  notice  of  any  kind  to  absent  cre- 
ditors, the  final  deliverance  of  the  Lord  Ordinary  was  pro- 
nounced on  the  3d  of  February,)  that  it  is  rather  thought,  that 
whatever  might  be  the  law  under  that  act,  as  settled  by  the 
cases,  they  cannot  be  considered  to  be  decisive  now ;  and  the 
inclination  of  his  opinion  is,  that  there  is  nothing  in  the  objec- 
tions pleaded,  not  having  been  previously  brought  forward,  to 
bar  tlieir  being  urged  in  the  form  of  a  reduction  of  the  composi- 
tion-contract, and  of  the  interlocutors  or  deliverances  of  the 
Sheriff  and  Lord  Ordinary  following  thereupon. 

"  Tlie  pursuers,  among  other  alleged  irregularities,  have 
founded  on  the  abstract  of  the  state  of  affiiirs,  and  of  the  valua- 
tion of  the  estate  communicated  to  the  creditors  prior  to  the 
second  meeting  not  having  embraced  the  subjects  over  which 
the  securities  of  the  Royal  Bank  of  Scotland,  and  Messrs  Moli- 
son  and  Hackney,  extended.  But  when  the  proceedings  at  the 
different  preceding  meetings  of  the  creditors  and  commissioners 
(documents,  pp.  40,  41,  46,  47  and  50,)  are  attended  to,  the 
Lord  Ordinary  would  have  great  hesitation  in  holding  that,  by 
that  omission,  (and  assuming  all  to  have  been  done  bona  jide,) 
there  was  such  a  defect  in  the  information  appointed  to  be  trans- 
mitted to  the  creditors  to  enable  them  to  judge  of  the  offer  of 
composition  by  the  bankrupt,  as  can  have  the  eflR^t  of  vitiating 
the  contract  eventually  entered  into. 

"  With  respect  to  the  relevancy  of  the  summons,  as  regards 
its  conclusions,  in  so  far  as  they  arc  to  be  supported  on  the 
ground  of  fraud  on  the  part  of  one  or  more  parties  connected 
with  the  sequestration,  the  note  issued  by  tlie  Lord  Ordinary 
before  the  cases  were  prepared  indicates  the  difficulties  that  then 
pressed  upon  his  mind,  and  he  shall  only  say  that,  by  the  addi- 
tional argument  for  the  pursuers,  these  difficulties,  if  in  some 
respects  diminished,  have  not  been  entirely  removed." 

.    At  advising, 

Lord  Jtistice- Clerk. — ^The  Court  are  fully  impressed  with  the 
great  imix^rtance  of  this  case,  and  with  the  delicacy  of  questions 
which  involve  the  right  to  set  aside  the  disdiarge  of  a  seques- 
tration carried  through  according  to  the  forms  of  the  statute, 
whether  that  discharge  proceeds  on  a  composition-contract  or 
not.  It  is  very  satisfactory  to  the  Court  to  find  that  there  is 
not  the  least  shade  of  difference  of  opinion  as  to  the  view  to  be 
taken  of  this  case,  or  as  to  the  precise  ground  on  which  judgment 
sliould  be  given ;  and  on  that  account  Ithave  been  desired  to 
prepare  the  opinion  of  the  Court. 

The  sequestration  of  the  bankrupt  Boyack  was  brought  to  a 
close,  and  his  discharge  obtained,  in  consequence  of  tlie  alleged 
acceptance  of  an  offer  of  composition,  reported  by  the  trustee  to 
the  Sheriff  as  duly  made,  and  as  regularly  accepted  of  by  the 
creditors— on  which  report  the  usual  deliverances  from  the  She- 
riff and  Lord  Ordinary  were  obtained.  And  the  summons,  after 
a  full  narrative,  concludes  for  production  of  the  act  and  warrant 
of  the  Sheriff  approving  of  the  composition — of  the  intcrlocutw 
of  the  Lord  Ordinary  confirming  the  same--and  of  the  minutes 
of  the  meetings  of  the  creditors  deciding  on  the  said  offer — and 
concludes  for  reduction  of  the  same  on  various  grounds.  I  be- 
lieve I  cannot  state  the  grounds  on  which  the  judgment  of  the 
Court  is  to  proceed  more  satisfactorily  than  by  taking  the  rea-  ; 
sons  of  reduction  in  the  summons,  and  the  documents  referred 
to  in  8upi>ort  of  the  same.  There  is  really  not  much  aid  to  be 
derived,  iu  coming  to  a  conclusion,  frmn  any  other  ports  of  the 


record.  The  first  and  second  realms  substantisQj  iditetot^ 
same  matters,  viz.,  alleged  conoealments,  or  de&ctiTe  Tepksa- 
tations  in  the  abstract  of  the  state  of  afiairs  and  raluatknof  ibi 
estate,  required  by  the  statute  to  be  transmitted  bj  tbe  tra^tee » 
the  creditors,  in  order  to  enable  the  creditors  to  judge  of  tk 
offer  of  composition  made  by  the  bankrupt,  and  eutertHsedit 
the  first  meeting  for  concideration.- 

The  Court  do  not  proceed  at  all  cm  these  reasons  of  icdoetiffi. 
But,  I  believe,  we  are  all  anxious,  on  the  other  haol,  that  it  nv 
be  understood  that  we  do  not  intend  to  indicate  any  doolbtiGf 
the  relevancy  of  such  reasons  of  reduction,  prorided  itdoQii 
any  parUcular  case  be  made  out  tbat  the  creditors  voenoifilj 
and  properly  infimned,  but  on  the  contrary,  pncticallj  Baled 
as  to  the  state  of  tlie  afiairs  and  valuation  of  the  estate.  »iik 
be  led  to  form  an  erroneous  view  of  Uieir  own  interests  is  Rpri 
to  the  ofkn  of  composition.  Whether  the  statenwoti  is  tk 
trustee's  drcular  were  of  this  cbaraoter  in  this  case  it  iiiH» 
cessary  to  consider,  as  we  do  not  proceed  oa  these  imm  i 
reduction. 

The  third,  fourth,  and  fifth  reaaona  of  TedllctioD,lIUl7bec» 
bined  and  consid^ed  together^  aa  they  relate  to  the  wuubutr 
ters,  and  involve  the  conmdefatk»  of  the  samefiicis,  aBdcftb 
same  provisions  in  the  statute.  The  sixth  leasoa  oif  redictti 
probaUiy  applies  also  to  the  same  matters,  but  as  it  seems  to  k 
intended  also  to  cover  a  case  of  a  diacharge  obtamed  \^  Ms- 
lent  contrivanoeay  it  may  be  laid  aaide,  and  tfaeopaMiaif  tix 
Court  may  be  given  in  reference  to  the  third,  finirth,  laiitt 
reasons — ^taking  the  fifth  as  a  summary  of  the  other  mai 
without  reference  to  the  allegations  of  fraud  mixed  vp  withik 
same.  The  actual  judgment  may  be  fimnded,  I  think,  «6i 
third  and  fourth  alone. 

These  reasons  of  reduction  miQr,  in  substance,  be  thuitae^ 
viz.,  that  a  certain  offer  of  composition  was  pn^oied  it  ca 
meeting,  bv  which  it  was  to  be  considered  whether  it  shoeUk 
entertidnea  fcur  the  judgment  and  decision  of  the  cmfit«s<c 
another  meeting  to  be  called  for  that  purpose ;  that  that  pmi- 
cular  offer  was  so  considered,  and  deemed  proper  to  be  re- 
tained for  the  decision  of  another  noieeting;  that  no  ahenw 
or  amendment  of  that  ofifer  could  competent^  beoiteitaadii 
the  second  meeting  so  called ;  that  the  meetmg  was  ipecu^ 
called  to  consider  the  offer  so  made  at  the  first  meet^a^ 
that  notice  was  given  of  that  offer,  and  of  no  other;  tfait^ 
creditors  received  intimation  of  the  ofi^  made  at  the  fim  sat- 
ing for  the  very  purpose  of  enabling  them  to  judge  of  it  a' 
were,  under  the  statute,  entitled  to  rely  on  the  ptootei^^ 
the  second  meeting  being  confined  to  the  iqyproTal oriejecoa 
of  the  same;  that  another  oSkt,  or  the  offer,  with  sacbiiw^ 
tions  as  to  make  it  a  totally  different  ofibr,  most  iojnivtt  s 
creditors  ignorant  of  the  same,  was  proposed  to  the  seooodis^ 
ing,  and  incompetently  and  irregularly  adopted  bjr  tint  a^ 
iug ;  that  the  approval  of  the  Sheriff,  and  confinaitkiotf  ^ 
Lord  Ordinary,  were  instantiy  obtained,  before  the  ctediton  «• 
aware  of  what  was  done ;  and  that  no  notice  or  >i'^^i|''^'^ 
these  proceedings  being  given  or  required,  their  validi^^^ 
whoUy  on  the  o(»n^tency  of  the  proceedings  themsetvetA^ 
proved  of^  i^d  that  the  creditors  Pemaioed  in  ignotaace  of  «^ 
was  done  until  the  period  when  the  first  instalmeatcltfacc*^ 
positioii  fell  due,  when  they  justify  complained  and  okafio^ 

The  latter  iac%,  that  the  creditors  instituted  their  (^sl^ 
as  soon  as  the  facts  were  ascertained  is,  in  the*  opaioe  d  b 
Courti  of  the  utmost  importanoe^  For  we  give  no  fipum  tbt 
can  be  applied  to  a  different  state  of  the  facts.  »V^^ 
larities  may  be  committed  which,  if  not  timeoualy  ^^^alN^ 
may  not»  in  the  circumstances,  affi>rd  ground  for  ^o^i'^Hltl 
oomplainers  to  have  very  splemn  and  importaat  jtwemfi 
i^eduoed.  Much  may  have  been  done  on  the  fiuth  «  ^  ^ 
escence  of  all  parties  in  the  actual  results,  whatererv^^ 
been  originally  stated  against  the  regularity  of  tiie  pnoeM# 
ending  in  these  results.  Parties  not  cognisant  of  the  mat^ 
have  acted  on  the  tsdth  of  such  long  and  general  aoquaa"* 
The  length  of  time  which  may  have  elai»sed  may  pnf**^**r 
substantial  acquiescence  of  the  complainiQg  crcditcp  y 
selves,  and  may  shew  that  the  challenge  is  an  aftg>4hwp*^ 
the  result  of  pique  or  caprice,  or  unreasonable  dhangeof^g* 
The  matters  involved  in  such  transactions  relate  totkp* 
interests  of  the  creditors  themselves,  as  to  whid^  *3F^ J 
conduct,  they  may  effectually  bar  themselves  froii^-''*^^ 
ward,  after  a  long  interval,  or  after  allowing  nnrit»gf^ 
on  the  faith  of  their  acquiescence,  with  a  Aalkng  ^'^l 
immediate  sense  of  flfp^eWyP<J?WJ9'U^l^  ** 
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ginate  in  BUbseqaent  pique  or  intrigaes.  The  Court  wish  to  be 
understood  dLstiBdly  to  intimate,  that  their  opiiiioa  on  the  pre- 
sent case  takes  as  the  first  and  leadmg  &ct,  that  the  creditors  were 
at  the  tune  ignorant  of  the  irregolarities  and  injury  to  them- 
sdres  with  which  the  resolution  of  the  second  meeting  waa 
tmly  chargeable,  and  brought  their  challenge  without  any  loss 
of  time,  as  soon  as  the  tenor,  character  and  efiect  of  these  pro- 
ceedings became  known  to  tiiem.  Our  opinion  being  so  g^uarided 
and  explained,  we  are  not  apprehensive  that  any  uncertainty 
will  be  shewn  as  to  the  character  of  this  case,  or  that  oar  judg- 
ment can  be  quoted  as  at  all  intonsistent  with  Dixon  v.  Eding- 
fton,  or  in  support  of  an  unreasonable  challenge  instituted  after 
the  lapse  of  long  acquiescence,  and  where  numy  bona  Juk  and 
serious  arrangements  would  be  thereby  iiyuriously  disturbed. 

The  material  consideration  for  the  Court  is,  the  true  con- 
sanction  of  the  clauses  of  the  statute  applicable  tocomposition* 
oontratits,  and  to  the  requL^tesin  point  of  form  fbr  their  adop- 
tion by  the  creditors  present  at  the  meetmg,  so  as  to  make  the 
resolution  of  those  creditors  binding  on  the  whole  body. 

The  provisions  are  contained  in  the  H8th,  114th  and  115th 
MCttons  of  the  statute.  The  composition  in  this  case  was  under 
tiM  H5th;  but  the  hitter  section  re^rs  to  the  ll4th;  and  it  is 
plain  that  there  was  Ho  intention  of  makhsg  any  distinction  be- 
tween the  oflfer  -when  proposed  at  the  meeting  for  election  of 
the  trustee,  or  at  an^  subsequent  meethig.  It  may  be  right, 
there(are,  to  notice  the  terms  of  the  first  of  these  sections, 
the  1 18th*  This  section  provides  "  that  if  the  meeting  resolve 
that  the  oflfer  and  security  shall  be  entertained  for  consideration." 
Now,  that  can  only  mean  the  offer  then  made,  that  is,  made  to 
the  first  meeting.  And  all  that  this  first  meeting  can  do  is  to 
resolve  that  the  ofier  shall  be  entertamed  fbr  consklerationj  that 
is,  to  be  further  considered  by  the  creditors  at  a  future  meeting. 
Then,  it  is  plain  that  it  is  on  that  ofibr  that  the  future  and  fur- 
ther deliberation  is  to  take  place.  If  they  resolve  that  it  shall 
be  entertained  for  consideration,  then  the  trustee  is  to  advertise 
in  the  Gazette  a  notice  that  **  an  ojffer  of  composition  has  been 
90  made  and  enterkuneti,**  that  is,  necessarily,  the  oflfer  which  was 
before  the  first  meeting,  for  to  none  other  can  the  notice  re- 
fer; Mid  ^  that  i^  will  be  decided  upon  at  the  second  meeting." 
Now,  this  is  perfectly  distinct,  that  it,  that  is  the  ofibr  which 
was  so  made  to  and  entertuned  by  the  first  meeting,  is  to  be 
decided  upon  at  the  second  meeting.  Then  he  is  to  transmit  to 
each  creditor  *<  a  notice  of  sudi  resolution."  Now,  that  can  only 
be  the  resolution  which  the  creditors  at  the  first  meeting  could 
come  to,  viz.,  to  entertain  the  ofllbr  then  before  them.  Then  tins 
letter  is  to  "  specify  the  offer  and  security  pboposed,  giving  an  ab- 
stract of  the  state  of  the  aflbirs,  and  of  the  valuation  of  the  estate, 
10  fkr  as  the  same  cui  be  done,  to  enable  the  creditors  to  judge  of 
ihe  said  oflfer  and  security."  Here,  then,  the  oflfer  is  to  be  spe- 
ifled — that  is,  of  course,  the  oflfer  made  to  the  first  meeting, — 
t  sajrs  the  oflTer  **  proposed"— the  only  oflfer  entertained,  and  the 
ifier  to  be  decided  upon  at  the  second  meeting,  which  is  to  be 
teld  for  that  purpose ;  and  it  is  of  the  said  oflfer  expressly  that 
ho  creditors  are  to  judge. 
Now,  th^re  is  no  aut^xrity  for  the  trustee  to  intimate  any  oflfer 
ot  previously  entertained  by  the  creditors  at  the  first  meeting 
ir  consideanation :  to  that  the  notice  and  the  letters  are  to  be 
irected,  and  there  is  no  warrant  to  advertise  or  transmit  any 
iing  else,  with  the  authority  and  eflfect  of  a  skOutory  notice,  by 
hich  absent  creditors  can  be  bound.  On  this  section  we  are 
leariy  of  opinion  that  the  oflfer  to  be  taken  up  and  decided  upon 
t  the  second  meeting  must  be  the  precise  oflfer  entertained  at 
le  first,  and  referred  over  by  that  meeting  for  decision  at  a 
iture  meeting  to  be  called  for  that  special  purpose,  with  fUll 
ibrmation  to  enable  the  creditors  to  judge  of  that  particular 
&r.  Under  this  section,  we  think,  any  alteration,  or  amend- 
ent,  or  Tariance,  not  of  the  nature  of  a  trivial  and  wholly  acci- 
mtol  correction,  is  incompetent  at  the  second  meeting  on  the 
fbr  to  bo  then  taken  up  and  considered ;  and  still  more,  that 
>  such  alteration  can  be  assented  to  and  decided  upon  at  that 
cond  meeting.  We  think  amendment  or  alteration  in  tlie 
Ter,  after  it  has  been  entertained  by  the  first  meeting,  and  re- 
rrcd  oyer  to  the  second  for  decision,  incompetent  under  this 
ction. 

Then,  the  lUth,  which  provides  for  what  shall  follow  if  the 
"er  is  mpproved  of  at  the  second  meeting,  and  which  equally 
plies  to  an  oflfer  made  under  the  115th,  seems  to  make  the 
ittcr  still  dearer.'  It  declares  that  if  the  meeting  shall  "  ac- 
[)t  the  said  oflT^  and  security,"  that  is,  the  oflfer  entertained 
the  first  mecthig  for.  the  oonsideration  jof  the  scoond,  tiien 


the  matter  is  to  be  brought  by  the  trustee  before  the  Sheriflf  or 
Ordinary,  and  if  either,  after  hearing  any  objections  by  creditors, 
shall  find  that  "  the  oflfer,  with  the  security,  has  been  dulif  madk,"* 
that  is,  the  same  oflfer  mcule  at  one  meeting  and  to  be  decided  on 
at  the  second,  and  **  has  been  assented  to"  at  the  second  meet- 
ing by  the  requisite  proportion,"  it  may  be  confirmed.  Ob- 
serve the  term — assented  to — which  clearly  refers  to  something 
formerly  entertained,  and  to  be  ratified  and  assented  to  at  the 
second  meeting,  but  a  term  not  applicable  to  any  new  proposi- 
tion orig^inating  with  the  second  meeting  itself  and  not  pre- 
viously entertained  for  consideration  by  the  ^rst  meeting.  It 
is  pLaiu  that  one  and  the  same  oflfer  is  the  subject  of  ail  the  pro- 
cedure—proposed at  one  meeting — entertained  there  so  far  for 
oonsideration  that  it  is  resolved  that  it  is  to  be  decided  on  at  the 
second  meeting,  and,  if  assented  to  there,  to  be  brought  before  the 
Sheriflf  or  Ordinary. 

It  is  material  to  keep  in  view,  that  tlie  provision  for  approval 
by  the  Sheriflf  or  Ordinary  in  this,  the  il4th  section,  is  referred 
to  in  the  1 1 6th  as  the  mode  equally  of  giving  eflTcct  to  the  otfer  if 
made  at  a  later  period  in  the  sequestration  than  the  meeting  for 
the  election  of  the  trustee.  Uenoe  the  fact,  that  this  114th 
section  is  common  to  both  the  113th  and  1 15th  sections,  seems 
to  aflford  fair  ground  for  holding  that  the  procedure  in  the  1 1 5th 
was  to  be  the  same  as  in  the  113th.  It  is  true  that  the  wonls 
are  varied  somewhat  without  any  object,  as  unhappily  occurs 
in  many  other  clauses,  where  the  very  same  matter  is,  noticed 
oftener  than  once.  But  it  appears  to  us  that  the  words  of  the 
whole  of  the  115th  clause  are  quite  clear,  and  admit  only  of  one 
construction.  In  one  or  two  particulars,  the  variance  is  only  to 
make  the  construction  more  stringent  against  the  plea  of  tho 
defenders  as  to  the  competency  of  the  second  meeting  taking 
up  any  oflfer  not  proposed  to  and  entertained  by  the^«/  meeting. 

The  1 1 5th  clause  provides,  that  **  in  like  manner,"  at  any  other 
meeting  specially  csiiXedfot  the  purpose,  an  oflfer  of  a  composi- 
tion nuty  be  made,  and  if  a  certain  majority  shall  resolve  that 
the  oflfer  and  security  shall  be  entertained  for  consideration, 
(this  is  the  same  emphatic  expression  as  in  the  1 1 3th  section,  and 
shews  tliat  the  oflfer  to  be  afterwards  considered  must  have  been 
entertained  b^  the  first  meeting,)  then  the  trustee  shall  call 
another  meetmg.  The  language  of  the  section  is  then  some- 
what varied  firom  the  113th  and  some  important  words  are 
omitted  which  are  in  the  1 13th  section.  But  still  I  hold  that 
the  use  of  the  term  notice  really  imports  that  it  must  be  a  notice 
such  as  was  before  directed,  viz.,  stating  that  an  oflfer  liad  been 
made,  and  that  it  was  to  be  decided  upon  at  the  next  meeting. 
No  other  construction  seems  reasonable.  The  clauses  profess 
to  be  the  same,  and  I  do  not  see  that  the  notice  can  really  give 
the  creditors  any  information  at  all,  unless  it  does  contain  tlmt 
which  the  113th  section  clearly  requires.  Then  the  remainder  of 
the  clause  is,  however,  even  more  explicit  than  the  113th. 

The  trustee  is  to  send  letters  by  post,  wlilch  letters  shall  con- 
tain a  notice  of  such  resolution  f — that  clearly  requires  that  they 
must  be  made  aware  that  an  ofier  has  been  entertained  for  con- 
sideration, that  is  to  be  considered  and  decided  upon  by  the 
meeting  so  to  be  called ; — and  the  letters  must  state  the  purpose 
of  the  meeting:  this  was  not  in  the  113th.  How  can  that  be 
complied  with  except  by  stating,  that  the  meeting  is  called  to 
take  up  and  decide  upon  the  oflfer  which,  by  the  resolution  of 
the  first  meeting,  is  to  be  submitted  to  the  second  meeting;  and 
then  the  letters  must  specify  the  oflfer  and  security  proposal— that 
is,  most  dearly,  proposed  to  the  first  meeting — and  contain  the 
same  sort  of  abstract  as  in  the  ll3th  section,  to  enable  the  cre- 
ditors "  to  judge  of  the  said  oflfer ;"  which  words,  "  said  oflfer," 
can  only  refer  to  the  offer  entertained  for  oonsideration  at  the 
first  meeting,  and  which  is  the  oflfer  which  the  trustee  was  to 
specify.  Then,  if  they  accept  the  said  offer  and  security,  the 
same  proceeding  is  to  follow  as  in  the  1 14th  section. 

Manifestly,  the  11 3th  and  115th  sections  contain  exactly  the 
same  provision,  and  can  receive  only  the  same  construction  and 
eflfect. 

It  is  thus  dear  that  the  oflfer  must  first  be  proposed  at  one 
meeting,  and  can  go  no  ftirther  if  that  meeting  do  not  resolve  to 
entertain  it  for  consideration.  Further,  no  offer  can  be  submit- 
ted to  another  meeting  for  adoption  unless  by  virtue  of  tlie  re- 
solution of  the  first  meeting  entertaining  it  for  future  considera- 
tion. That  is  the  only  manner  in  which  it  can  competently 
oonie  before  a  final  meeting  for  decision.  There  is  no  warrant 
for  submitting  any  other  proposition  to  the  second  meeting.  -The 
trustee  has  no  warrant  for  his  notice  of  the  second  meeting,  and 
its  purpose,  except  the  resolution  of  the  first  meeting ;  and  tha( 
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fiht  meeting  can  do  n6thin(?1>nt,  when  an  'i^  ]i  mafl^  ^(ft^ 
to  rejeet  ft,  or  to  entertain  it  for  consideration  and  decision  at  a 
future  meeting.  To  this  Bpeciflc  purpose  th6  notice  and  lettei* 
liinst  be  limit^ — there  is  no  warrant  for  any  ot!*er--and  to  that 
specific  purpose  the  second  meeting  is  limited  and  restricted,  as 
a  special  meeting,  by  provisions  as  clear,  distinct  and  restrictive 
as  can  occuf*.  'Rieir  powers  are  derived  finom  the  resolution  of 
the  first  meeting  entertaining  for  their  consideration  a  particular 
offbr,  and  if  they  take  up  and  decide  on  any  othet  offer,  or  on 
one  substantially  altered,  they  have  no  authority  for  their  meet- 
ing, and  there  is,  therefore,  no  competency  in  their  act.  A 
itieeting  called,  under  the  provisions  of  a  statute,  for  a  Bpecial 
purpose  defined  and  specified,  being  only  for  the  reconsideration 
erf  wtiat  Vas  previously  before  another  meeting,  and  of  which 
purpose  notice  is  given,  has  no  authority  to  Wnd  anv  of  the  ab- 
sent body,  by  taking  up  and  deciding  upon  a  totally  different 
matter. 

In  this  is  the  security  and  the  protection  of  the  creditors.  It 
is  true  that  very  large  powers  ftre  given  by  the  last  statute  to 
the  meeting  of  creditors  so  to  be  c^ed,  and  tha%  the  resolution 
cf  a  certain  majority  of  those  present  may  finally  adopt  the  offer, 
and  that  no  application  is  now  necessary  to  absent  creditors  in 
order  to  obtain  the  personal  consent  of  any  particular  migority 
tof  the  whole  creditors ;  and,  hence,  it  is  concluded  that  the  ere* 
ffitors  are  required,  by  the  policy  of  the  statute,  and  botmd, 
to  be  present,  if  they  mean  to  Jwotect  their  interests,  and  cannot 
have  tedress,  as  I  understand  the  argument,  against  any  thing 
done  at  that  meeting,  and  approved  of  by  the  Sheriff  or  Ordi*- 
hary,  however  incompetent  and  extravagant,  (the  argument 
*rost  go  that  length,  else  it  fails  in  legal  ^cficct) ;  that  the  pro- 
cedure before  the  Sheriff  or  Ordinary  comes  to  be  a  decree  en- 
titling those  who  committed  any  irregularity  to  plead  that  the 
matter  is  res  judicata^  and  the  objection  competent  and  omitted. 

I  tfnnk  the  answer  to  this  argument  is  perfectly  satisfitctory. 
it  ariscs^  out  of  the  provisiotas  of  t^c  statute  on  which  the  plea 
tiNf  the  defenders  fs  founded.  The  statute  requires  fuH  and  spe*' 
Hal  information  of  what  is  to  be  proposed  to  the  second  meeting 
•to  be  previously  commimicated  to  the  creditors,  for  the  vei^ 
^purpose,  as  expressly  stated,  that  they  may  judge  <rf  the  sM 
*oflfer,-^that  matter,  to  decide  on  which  alone  &e  meeting  06 
tjalled  is  competent, — and  the  powers  of  the  Second  meeting  are 
tmly  to  reject  or  assent  to  the  oflfer  entertained  by  the  first.  If 
the  creditors  are  satisfied,  or  if  they  think  those  On  the  spotcah 
Judge  best,  they  are  safe  in  nbt  attending.  They  have  been 
informed  of  what  is  to  be  considefred,  and  the  "provisions  of  the 
statute  exefnde  the  taking  of  any  other  offdr  than  that  entertained 
by  the  first  meeting  for  the  consideration  of  the  second  meet- 
ing. Hence,  the  powers  given  to  the  meeting  of  the  creditors 
toe  truly  restricted  and  ispedal,  and  the  protection  to  the  credi- 
tors who  do  not  attend  is  complete,  in  the  very  precautions  taken 
to  limit  the  second  meeting  to  what  has  been  entertained  hv  the 
first  meeting,  and  duly  communicated  to  the  ctedHors  at  large 
Tiy  the  notices  and  letters  presented. 

It  is  with  reference  to  and  tmderthefee  |*ecautiods  that  power 
is  given  to  the  second  meeting  to  bind  the  absent  creditors,  that 
fe,  to  bind  them  only  tO  what  all  the  Creditors  have  had  thte 
taeans  of  judging  of.  The  statute  assiimes  all  these  precautions 
to  be  taken ;  that  the  second  meeting  decides  only  npon  the  said 
offer  and  security,  as  the  only  matter  which,  lyjr  the  statute,  they 
are  authorized  to  decide  npon,  and  assuming  that  it  allows  the 
application  for  approval  of  that  ofibr  to  be  made  to  the  Sheriff 
orOrdinanr  at  once,  without  fVirther  hotice  or  ow>ortunity  to 
absent  creditors  to  appear.  This  provision,  admitting  of  very 
rapid  'procedure  after  ttie  second  meeting,  appears  to  us  to  have 
heen  introduced  precisely  because,  Under  the  statute,  it  was 
safe  to  allow  hnmediate  aplplication  to  he  made  for  ap{»x)Vf^  of 
that  which  two  meetings  of  the  creditors  had  thus  sanctioned, 
lind  because  no  other  offfer  cOrild  possibly  be  accepted  or  decided 
hpon  except  that  of  whidi  the  creditors  had  ^  fafl  notice, 
with  information,  to  enable  them  individually  to  judge  of  it,  and 
"to  which  their  assent,  if  abseilt,  might  saibly  be  presumed.  And 
'^o  other  offbr  can,  by  the  express  terras  of  the  114th  seetion,  he 
reported  by  the  trustee,  or  approved  of  and  confirmed  bjr  the 
'^eriff  or  Lord  Ordhiary,  exc^t  the  said  ofifer  and  security. 
'  But  to  suppose  that  this  rapid  procedure  could  be  Intended 
'to  apply  to  fta  Ofifer  hever  heara  of  except  at  the  second  'meetiBg, 
Wwhfch  the  body  of  creditors  had  ^iticei^ed  «>'  wrtfee,  and  yet 
of  which,  approval,  with  the  ibrceof  a  final  decree,  could  he  i^ 
ta&*dnfrxtaayfroththeBhet«,'ft  to  Asferibetothfe  rtlrtntfean 
InjfMce,  MfdPa^oQlifHyitiicei^b  ti*ote<H4l  ^isu^^ti^^rdHe^kStTiity 


td  th^  itbtfeAt  ck^edite^  iMtfi  tbnts  ii  nMtmwiliili 
clauses  to  warrant  On  the  oontiwy,  ftm  wp^6aism  tn  ti^ 
be  to  ap{m)ve  of  the  said  ofl^  aad  securi^,  andtbst  loirf  ofa 
is  the  one  proposed  to  and  entertained  by  the  tSmsMetii^ad 
flowed  out  as  one  snl^geet^matterfinroiMHidentioa  and  d^ 
tluroughout  all  tiie  proceduane.  Hence,  an  qifilicitisiftrtbei^ 
proval  ofanyoMsrq^cr,«ltlio«ghadaptedl7theBecQDdiieetiiif;ii 
incompetent,— has  no  authority  whatever  or  momiftiito  Ai 
terms  of  the  statute,  which  expressly  exdnde  any  siflkitiotfti 
approvid  of  anv  other  offier  than  that  proposed  te  tin  tot  aectiiii 
and  restrain  the  trustee,  ^leriff  orOrdhiaiy,  intenmudwa 
those  which  restrain  tbe  second  meeting.  Heme,wttffra 
the  application  to,  and  act  itnd  wammt  of  the  Steif  tr  Oii 
nary,  having  any  force  or  efifect^  iSaef  are  in  tbemselTei&KiJ^ 
contrary  to  the  statute,  without  any  wammt  ia  the  Mtit^ 
and  cannot  have  the  force  or  efitect  of  a  eonpetent  jvdiaii  nt 
That  the  Sheriff  or  Lord  Oidmary  may  not  detect tfaemcp- 
larity,  when  the  report  «f  tfie  tmstee  states  sU  to  be  ti^ 
is  very  likely  to  occur  in  an  car  parte  prooeediog,  and  wbrn  a- 
liance  is  placed  on  the  faithM  and  cooed  ^itege  d  tt 
trustee's  duty ;  but  the  fiictthat  sudi  iireguUntieB  ait  fiU^ 
to  escape  judicial  detection  only  renders  it  tin  hmr  secesrf 
to  hold  Uiat  the  delireraooee  are  obtained  pefvi{i9pflCeit& 

Whatever  plausibility,  therefore,  at  first  sight,  msy  attidii 
the  defence  of  the  prooeediBga  before  the  Sheriff  aad  Or&a^ 
as  having  the  force  of  «  decree,  and  oocurring  in  the  deosos 
under  the  former  statute,  it  is  plain  that,  andcr  the  ei{Ri 
terms  of  the  present  statute,  they  were  in  this  case  lam^ 
tent  and  without  warrant,  and  thai  that  was  done  I7  tbeE^ 
riff  and  Ordinary  on  an  improper  repolt  of  the  tr«itBe,v!id 
they  had  not  the  powet  to  da 

The  clauses  of  the  present  statnte  an  eo  tscfijai  tkt  iti 
perh^)s  unnecessary  to  compare  this  portion  of  tibe  MS 
with  the  provisions  in  the  former  aeqnestfation  statnle^  M6a 
iii.  c  137,  §  59,  as  to  tfaeprocedvre  respeolingofienofoaBf^ 
tion.  But  still  the  Govt  do  «ttarii  great  weigbt  te^t^ 
made  by  the  omission  of  the  provision  in  tiie  fonner  iM* 
which  authorized  the  trustee  to  appoint  the  second  aieHiif  1 
decide  on  the  ofi^  wkk  or  withmU  amaidmenL  Tbeae  v«rii« 
tmiitted  in  the  present  statute ;  and  amendment  was  Toy  ias* 
less  under  the  provisioBB  of  the  former  act,  where  tbe  ao^ 
concurrence  of  a  certadm  minority  of  tbe  whole  cnditon  is 
required,  by  fkture  personal  i^i^cations,  unless  tbej  «»F 
sent  at  the  meeting,  and  w4iere  tfaey  received  notioe<tf  (tecv 
tee*s  report  to  tbe  Court  The  defendeta  contend  tbit  the  ^ 
ek>n  makes  no  change.  We  tiilkik  it  makes  l^^sss^  ^\ 
there  is  now  no  authority  whatever  for  any  amevlBKsttf  * 
oflbr  being  prc^MMed  at  the  second  mcetieg.  ThedeMeav 
ther  say  that,  even  if  incompetent,  iSbgir  prooedare  iiiig 
-and  effectual  in  law  as  if  the  altecatkm  had  been  ooape^ 
and  that,  Isi,  becanse  the  creditere  ought  to  have  becB|RA 
and,  2dy  because  the  resoAuliaB  of  the  aooond  meetiaghtihis 
approved  of  bythe  Sheriff  aad  ddininy  underthestatate.  1^ 
defences  have  been  afaready  considered,  and  areultorijp^ 
less.  Hence,  we  hold  the  omission  of  these  woidatoiife^ 
tiie  warrant  for  the  powers  attempted  to  be  ezerosidfeT* 
second  meeting.  There  are  many  other  important  d^etf 
between  the  provisions  of  the  two  statstes,  wfaidi  aleriei^ 
in  the  diange  in  the  poBey  and  oljects  of  the  new  tttt^  ^ 
eordfesg  to  Mr  Bcdl,  no  aUeratiOB  in  the  oflbr  is  csmpft^  j 
the  law  of  England,  and  the  change  may  have  beeaioM^ 
with  a  view  to  conformity.  But,  at  all  efventa,  H  vsitM 
which  the  provisioBs1((»  information  to  tbe  crediM^fl^  V 
powers  bestowed  on  the  seoond  meeting,  require^,-  ^^ 
ditors  present  could  not  in  joitioe  be  enfem^d  wi^  #j«* 
to  bind  absent  creditofs in  aoch  a  matteiv  eaeept  iaiig^ 
offbrs  proposed  to  the  former  meeting,  and  dniy  uuMsiiwrf; 
to  all  the  creditors,  as  the  anl^ect-iBatter  on  whkh  ihti^ 
meeting  tras'to  deliberate  and  decide.  ^^ 

I  have  cndy,  in  addition,  to  refer  ta  Mr  Beffk  vM** 
marks,  at  pp.  76-9  of  his  Oommeatariea  ota  tfaisi^iAi^*^ 
prote  to  my  eatisfiiction  that  he  took  exaotiy  the 
atto  construction  and  effect  of  the  danaeir  and 
protection  to  creditors  in  the  provisions  of  the  §1 
particnlarly  to  paoragiaph  Hth,  on  p^  78« 

It  is  nnnecessaay  to  ooei^f  time  in  dflt«fltf%-»-^^^ 
tn  the  minutes  of  the  first  aad  aecood  if iiwfting^aii  ^^ 
termediate  notices  and  lettei^  *  :j  ,  r*    lI^ 

Ih  the^pfaiitfrP^f  tiiet>wrti?ihBib<rtiiMMfii*j*^ 
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diffiront  from  tiHrt  proposed  to  aod  talertaiiied  by  the  first  ibr 
coosideratioii,  and  nottifted  to  the  creditors,  ^id  lor  decision  upon 
which  the  second  meetiiig  was  spedall/  called,  and  to  which  alone 
it;  was  competent. 

The  case  of  yiolatlon  of  the  ttatnt^— of  foodamental  inr^^- 
larity  and  inoompetencjT-in  the  acts  of  the  second  meetings 
and  of  Incompetency  in  the  procedure  before  ^he  Sheriff  and 
Ordinary,  as  not  warranted  by  the  statute,  is  eompletely  made 
out  to  tlie  satisfaction  of  the  Ck)urt. 

To  three  matters  only  in  tiiese  proceedings  is  it  necessary  to 
advert. 

1.  It  is  urged  that  the  first  meeting,  by  its  minute,  autho- 
rizod  the  trustee  to  call  the  second,  for  the  purpose  of  deciding 
on  the  ofi^r  with  or  without  jomendmeTiL  We  hold  this  of  no 
arail,  as  the  authority  of  the  first  meeting  is  restrained  by  sta- 
tute, and  they  can  grre  the  second  meeting  no  power  except 
n  fast  the  statute  giyes.  This  part  of  the  resolution  was  in- 
cdoqKitent.  But  it  is  not  duly  sotided.  This  part  of  the 
resolution  is  not  in  t2ie  Gtaeette  notice,  and  hence  it  would  be 
useless  eren  if  competent  The  Gazette  notice  is  exclusive  of 
the  notion  of  such  a  matter  as  alteratioa ;  for,  after  specifying 
the  oflfer  and  security,  it  calls  the  meeting  speeially  "  for  the 
parpose  oi  finally  deciding  on  the  said  offer  and  SQCuritf  ."* 

This  Gazette  notiee  effiactuaUy  restrained  the  competency  o£ 
the  second  meeUng,  eren  if  the  clauses  in  the  statute  had  been 
less  explicit  But  the  attempt  to  authorize  alteration  in  the 
minute  of  the  first  meeting  was  wholly  incompetent,  and  could 
hestow  no  authority  on  tl^  second  meeting  to  adopt  any  offer 
wfaaterer  that  might  be  .made  to  them.  It  is  sadd  that  the  letter 
to  the  otediterB  repeated  this  -phrase,  with  or  without  anend- 
m^t  But  that  could  not  give  competency  to  the  second  meet* 
itig*  The  aredit(N»  were  entitled  to  rely  on  the  observance  of 
the  slatuie^  and  can  be  bound  only  by  what  is  done  in  conjipli- 
sneeaod  in  terms  of  the  statue.  And  if  the  notice  was  in  itself 
irregukw^  and  intinuited  an  irregularity,  they  were  not  to  be 
sqinlly  bound  as  if  tiie  notice  had  been  regular  and  the  thing 
competent. 

We  cannot  admit,  iMwerer,  that  the  letter  can^  beyond  thio 
Oaaette  notioe.  The  letter  may  or  may  not  be  received.  It« 
t^rms  may  be  loose  and  unpoecise.  But  the  Gazette  notice  is  a 
pablic  official  act  which  nrast  decide  the  purpose  for  which  the 
seeond  meeting  is  called,  and  Jto  which  its  powers  are  theroby 
restrained. 

S.  Then  it  is  said  it  was  unaeoessaxy  to  specify  the  o£^  and 
seeurify  proposed  at  the  first  meeting  in  the  Gazette  notice^ 
and  that  it  would  have  been  sufficient  simply  to  say  that  an 
oD^r  had  been  proposed,  without  spedfying  it,  and  hence,  that 
a  Qazetle  notace  does  not  necessarily  exclude  amendment.  We 
aeed  not  decide  in  tfus  case  wheth^  a  Gazette  notice  in  such 
•general  and  indefinite  terms,  giving  no  information  of  the  nature 
of  the  oflier  and  secarii^  proiwsed,  wonkl  he  compet^t ;  for, 
seeing  it  cannot  be  doubted  that  it  was  cowipetent  to  insert  in  the 
Gazette  notice  the  actual  fact,  for  the  better  information  of  cre- 
ditors, hy  npeclfyvag  the  offer  actually  proposed  to  the  first 
meetiiig,  and,  when  so  inserted,  the  notice  necessarily  limited 
the  competency  of  the  meeting  ,so  called  to  the  consideration  of 
tiut  ofier,  so  stated  as  the  subject-matter  to  be  decided  upon. 

S.  It  is  said  that  the  trustee,  by  a  second  letter  to  the  credi- 
tora,  intimat^  that  the  bsnknxpt  was  to  propose  an  amendment, 
tnd  stated  an  amettdm«nt  whu^  was  to  be  proposed,  and  an 
attempt  was  made  to  r^resent  the  offer  actually  adopted  as 
ittbstantially  included  in  that  letter. 

I  believe  we  are  agreed  in  Jiolding  that  the  second  letter  from 
lAn  trastee  was  an  act  wholly  unauthorized  by  the  statute,  and 
ttnttt  eanduu«ino^fect  as  a  statutory  notice  bindiug  against 
4h0  cssditears.  The  trustee  had  no  authority  to  intimate,  as 
fetttter  for  thei^onsideration  and  decision  of  the  second  meeting, 
sayoffisr  which  the  first  really  had  oot  entertained  as  proper  for 
the  consideration  of  a  second  ineeting,  and  had  not,  by  their  ro- 
snlmba,  dovatviBdi  over  to  the  second  nieeting*  Hence,  this  se- 
«Md  latter  liad  nol  the  effixst  of  a  statutory  notic&  It  was 
jfcsaed  withxmt  authcoity.  It  could  have  no  effect  in  giving 
^otosnto  the  second  meeting.  Further,  the  trustee's  power  and 
WffJiraa  exhausted.  The^ChMette  notice  fixed  tiie  purpose  of 
(he  meeting  specifically  and  oooclntively.  He  could  not  inti- 
IMtl  Intle^BrJuatter  to^be  taken  up  diffiarent  firom  and  incoosis- 
tatmh  vliat.tlie  public  Gasatte notice  had  stated  and  desQned 
to  be  Ahe  subject  to  be  disposed  of  by  the  second  meeting. 
fteiiMdB«eeoa<MsMerwas  cC  no  antiioiity  wfyrae  as  a  notice 


the  defenders  as  notice  of  what  iho  second  meeting  a(e(t^all|r 
did  $  for  it  ¥ras  calculated  to  mislead.  T^  material  and  injuri- 
ous facts  of  the  proposal  made  to  the  second  meeting,  and 
adopted  by  them»  are  not  stated  in  this  second  letter  at  all,  al- 
though it  professed  to  intimate  the  alteration  which  the  bank- 
rupt proposed  to  make  at  the  second  meeting.  So  far  from  aid- 
ing the  case  of  the  defenders,  this  second  letter  maJces  materially 
against  them ;  and  so  Mr  Marshall  seemed  to  feel,  as  he  wished 
to  throw  it  aside  entirely.  I  concur  in  thinking  it  must  b^ 
throvm  out  of  view ;  for  no  notice  in  that  letter  of  what  the  bank- 
rupt proposed,  although  in  exact  conformity  with  the  offer  he  did 
subnut  at  the  socond  meeting,  could  have  made  the  proceeding! 
of  that  meeting  competent.  The  trustee  had  no  authority  to  in- 
timate, with  the  effect  of  a  statutory  notice,  any  proposal  £rom  the 
bankrupt  himself.  He  could  only  intimate  what  the  first  meeting 
had  entertained  for  consideration.  He  could  bestow  no  authority 
on  the  second  meeting  by  any  such  supplementary  letter,  beyond 
what  the  resolution  of  the  first  meeting,  as  notified  in  theGazett^ 
gave  them.  This  supplementary  letter,  therefore,  was  of  no  author 
rity.  The  creditors  were  to  judge  of  the  offer  and  security  eur 
tertained  by  the  first  meeting,  intimated  to  them  in  the  Gazetta 
notice,  and  relative  letter,  and  abstract  of  the  state  of  the  affairs, 
and  were  entitled  to  throw  into  the  fire  any  statement  of  any 
intention  of  the  bankrupt  to  make,  at  the  second  meeting,  other 
offers,  whctlier  such  intimation  came  from  the  trustee  or  the 
bankrupt.  I  think  the  trustee  ou^^  not,  in  the  discharge  d 
his  duty,  to  have  written  any  such  letter ;  for  he  had  no  autho- 
rity to  do  so ;  and  the  purpose  for  which  the  second  meeting  was 
called  was  conclusively  fixed  and  defined  by  the  previous^ 
Gazette  notice.  But,  in  one  point  of  view,  tite  terms  of  this 
supplementary  letter  are  very  material ;  for  it  iNroves  that  the 
more  important  and  injurious  alterations  in  the  offer  were  not 
in  any  form  intimated  to  the  preditoiB,  or  made  known  to  any 
except  those  present  at  the  second  meeting,  and  their  friends. 
And  hence  Uiis  reduction  is  clearly  brought  in  perfect  goo4 
faith,  by  paxties  actually  misled  and  deceived^  and  as  soon  as  they 
know  the  facta. 

I  believe  the  Court  do  not  think  that  it  is  at  all  necessary  tp 
point  out  the  extent  to  which  the  altered  oJ&r  was  ii]gurious  to 
the  creditors.  Of  course  we  must  be  satisfied  that  tiie  altera- 
tion really  makes  a  difference,  and  is  not  wholly  verbal  and  im- 
material. But  if  there  is  really  a  differeiiiQe,  qf  which  the  cre- 
ditors were  entitled  to  judge,  then  the  precise  extent  of  the  i;ua- 
teriality  and  injury  is  not  matter  for  the  Ck>urt.  The  offer  of 
composition  and  security  is  a  matter  in  which  the  pecuniary  ^- 
terests  of  the  creditors  are  concerned — of  which  they  are  en- 
titled to  judge  for  themselves ;  and  if  they  have  been,  by  incom* 
potent  and  irregular  proceedings  at  the  second  meeting,  and  pj 
the  adoption  then  of  an  offer  not  previously  heard  of^  deprive^ 
of  the  opportunity  and  legal  right  of  judging  of  what  they,  are 
so  deeply  interested  in,  that  is  a  sufficient  reason  why  they  shoul^ 
not  be  bound  by  that  of  which  they  had  no  opportunity  of  judg^ 
ing.  The  Court  are  not  to  decide  on  what  is  or  is  not  injurious 
to  them,  further  than  to  see  that  there  is  a  difference,  not 
trivial,  critical  or  insubstantial,  but  a  difference  in  the  offer 
adopted  which  reasonable  men,  in  attending  to  their  own  iur 
terests,  might  naturally  view  as  a  material  alteration  / — whethi^ 
really  material  or  injurious,  I  think  we  cannot  take  on  ourselves 
to  decide,  without  depriving  the  creditors  of  their  right,  imder 
the  statute,  to  judge  of  the  offer,  to  oppose  it  if  they  object  to  it, 
both  at  the  meeting  and  before  the  Sheriff  or  Ordinary,  and  to 
diallenge  the  adoption  of  any  other  offer  than  that  commuoi- 
cated  to  them. 

But  the  Court  must  add,  that  lYisy  think  the  plain  facts  de- 
monstrate the  effect,  if  not  the  object  of  the  alteration ;  and  the 
letter  from  Mr  Ker  to  Mr  Garth  completely  proves  the  bene^ 
to  those  who  knew  of  the  alteration. over  those  who  weire  igno- 
rant thereof!  That  benefit  to  those  present,  and  who  knew  of 
the  alteration,  just  led  tliem  to  take  an  insufficient  cautioner* 
for,  by  quick  and  timely  measures,  they  knew  that  they  oould 
^t  payment,  while  they  saw  that  others  could  not  do  sa  Mr  Kerjs 
letter  is  the  best  practical  commentai^  on  the  whole  case.  Tlb^ 
resolution  of  the  second  meeting  bemg  known  only  to  a  feif^ 
came  not  to  be  the  adoption  of  an  offer  of  compositipn,  but  m 
skilful  way  of  dividing  among  a  few  creditors  the  effects  in  the 
lumds  of  the  trustee ;  and  we  are  satisfied  that  the  plain  sub- 
atantial  justice  of  the4»se  can  only  be  secured  by  the  decisJop 
we  have  come  to. 

Aa  this  istthe  first  case^f  xaductioB.  on  any  su^  giaiio^> 
twdea^^^  ftatat^  «f  i^  disctisijge  wisr  ^  «e9(fmittti(k%/,^^ 
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was  right  AiUy  to  exphdn  fhe  gtoundi  on  whidi  I  undefitaiid 
the  judjinnont  of  the  Court  to  rest,  in  order  that  the  judgment 
ma^  not  be  mlrondetfstood,  or  its  QtSM  strained  to  "casoB  to 
which  it  ought  to  bo  inapi^cable.  Of  course,  it  is  very  obvious 
that,  on  the  view  taken  <^  the  construction  and  effect  of  the 
provisions  in  the  present  sequestration  statute,  the  decision  of 
Buchanan  and  others  referred  to  have  no  application  whatever. 

Many  points  have  been  raised  in  argument  on  whidi  we  give 
no  opinion.  Mr  Marshall  has  stated  very  serious  and  difficult 
questions  as  to  the  right  of  the  creditors  to  complain  to  the 
Court  of  the  resolution  of  the  creditors  at  the  second  meeting, 
in  tiie  same  way  as  against  any  other  resolution,  even  although 
the  Sheriff's  approval  had  been  given,  and  ^so  as  to  the  right 
to  reclaim  against  the  Ordinary's  confirmation  of  the  approval 
by  the  Sheriff,  and  as  to  the  regularity  of  the  present  proce^- 
dure  of  entering  in  the  register  tiie  discharge  of  the  sequestra- 
tion as  soQu  as  the  Ordinary|s  deliverance  is  pronounced.  We 
give  no  opinion  on  these  points,  on  which  Mr  Marshall  has.  I 
see,  in  favour  of  his  argument,  Uie  authority  of  Mr  Bell  in  his 
Commentary  on  this  statute,  because,  in  the  view  we  take  of 
the  case,  the  right  to  reduce,  on  the  ground  of  incompetency 
and  entire  want  of  notice,  is  clear,  notwithstanding  the  lapse  of 
these  oppo(rtunities  of  reclaiming,  supposing  tliat  such  exist. 
Various  other  points  are  pleaded,  on  which  idso  we  intimate  no 
opinion. 

As  to  the  form  of  the  judgment,  I  would  propose  to  sustain 
the  third  and  fourth  reasons  of  reduction,  and  then  to  reduce 
and  decern  in  terms  of  the  reduotive  conclusion ;  to  authorize  ajod 
ordain  the  keeper  of  the  register  to  delete  the  entry  in  the  Re- 
gister of  Sequestrations  of  the  deliverance  and  confirmation  of  the 
Lord  Ordinary  discharging  the  detoder,  William  Boyack,  from 
all  debts  contracted  prior  to  the  sequestration,  and  declaring 
the  same  to  be  at  an  end;  to  find  and  declsd^e  in  terms  of  the 
declaratory  conclusion,  p.  30,  and  to  decern  for  repayment  of 
the  sums  drawn  l^  Ijhe  creditors  specially  called  as  defenders.  . 

1  may  notice  that  there  is.  printed  about  one  hundred  pages 
of  correspondence  among  t^e  agents,  which.  I  trust  the  auditor 
will  attend  to.  ; 

Lard  Medwtfn^—l  entirely  concur.  ,       ; 

Lord  Moncreiffl-^Yova  Lordship's  opinion  is  in  conformity* 
with  the  uni^iimous  opiiliofa  of  the  Court. 
.  Lord  Cockbum^^l  am  of  tlio  same  opinion. 

"    The  Cotirt  proncmneed  the  following  interlocutor: 

"Sust^n  the  thiid  and  fourth  reasons  of  reduction,  and  re- 
duce, retreat,  rescind,  cass,  annul,  decern  and  declare,  fa  terms 
of  the  reductive  ooncHiflion  bf  the  libel,  restore  and  repone  the 
pursuers  agaiinst  the  whole  proceedings  so  reduced  and  annulled, 
and  oidi^  the  proceedings  in  the  sequestration  to  be  resumed, 
and  carried  on  in  terms  of  the  statute :  Further,  ainhorizo  and 
otdiun  the  keeper  of  the  register  to  delete  the  entry  In  tiie  tle- 
gitttitr  of  Sequestrations  of  the  deliverance  and  bonfirttolttion  of 
the  Lord  Ordinary  discharging  the  defender,  William  Boyh^ik, 
ftmk  an  debts  oentraeted  prior  to  the  sequ^stmtion,  arid  declar- 
ing the'samie  to  be  at  an  end;  and  further,  de6em  and  orddft 
the  creditors  tuuned  Iti  the  sunkmons;  -\tho  hav6  reeeived  payment 
Affile  6mifp<isitibn  on  ttieir  vespeeiive  olaftns^  in  manner thereiii 
mentioned,  to  repeat  and  pay  back -Che.  same  io  tb^  trustde  un^ 
der  tfici said  sequestration ^foUowC^,  "wiXfetheleg^  interest 
of  the  said  several  sums  respectively  from  and  after  the  18th 
^ay  of  June'1842,  until  iJavment :  Find  the  pursuers  entitled  to 
the  exjKjnscs  incurred  by  them.^  ^ 

Ftirsuers'  Authorities.-^  Bell's  Com.  467, 469.  Yoong,  SStii 
June  1841 ;  F.  C.  CampbeH,  9th  Fch^.  and  16th  Manih  1818; 
6  Dow,  412.  Macara,  15th  Dec  1821;  Brown,  12th  June  18^. 
Soss,  2d  Mardi  1826.  Grant,  5th  Dec.  1833.  McDonald,  2rst 
^ov.  1829.  Seller,  28th  Nov.  1829.  Johnston  and  Co.  15th 
Jan.  1834.    Wylie^  Sd  f^b.  1830. 

Defenders'  Authorities.— 2  Bell's  Com.  458.  Dixon,  12tfa  June 
1822..  Buchanan^  8tli  Dec.  1829.  Robmson,  3d  Jnly  1834; 
2  Bell's  Com,  476.  Reid,  Irving  and  Co.  15th  Feb.  1838 ;  Stair, 
iv.  J,  50.  Napier,  7th  Feb.  1828.  Barbour,  27th  May  1828. 
Ewing,  13th  Aug.  1832.    Balllic,  23d  March  1837. 

Lord  Ordinary,  Wood,— -Act,  Solicitor-General  (Anderson), 
Cowan,  Fatten;  William  Miller,  S.S,C,j  Agent.^ A  It.  Ruthci^ 
furd,  Marshall,  Inglis,  Macfarlane;  Lockhart,  Hunter  and 
Whitehead,  W.S.,  and  Walter  Dickson,  W.S.,  Agmts.^K 
CVcrit.— [F.L.M.H.]  '      ^ 


I  '        20f*  Jime  1846. 

$ec6Ki>  Division.— (FJJiLH.) 
No.  '204, — ^RoBEBT  Axlan's  TRuarrEES,  Pumm,  t. 
'WsAT^ttZAseftn  FlemIko  and  others,  Defndm. 

Trust — Clause— Substitution — Conditional  Institution— Ifkn 
a  truster,  Having  provided  a  liferent  of  half  his  propertj  ta  ia 
daughter,  (Srecleahis  tniateety  ^*  upon  the  death  ifUitwAl» 
beUtk  AUaUy  and  leam^ig  ktu^ul  issued  to  com^^  tad  wk  &b 
the  same  **  to  and  in  favour  of  such  child  or  chUdm;  odk 
ctise  of  the  death ,  of  either  of  them  without  lawfjd  ioMe,  fe  it 
survivcfrs  or  survivor  of  them,  tquaOg  among  them,  Am.  &i 
share  alike,  in  fee  and  property  ;  and  all  tphomfai^'  bm- 
tain  other  patties — Hfild,  on  the  death  of  Jsabem  A&n,  kaia^ 
lawful  issue,  that  the  trustees  were  bound  to  convey  totkmafi 
ana  property,  hut  without  any  ulterior  destination. 

B(^)ert  AUan,  maoufiMStarer  in  Glasgow,  by  his  tnsi- 
diBposition  and  settiemetit,  dated  15tli  September  Id^I, 
disponed  his  whole  property  to  the  pursuers,  as  trostec 
for  certain  purposes*    « 

The  third  purpose  was, 
^  to  kceo^nt  for  and  mak^  payment  to  Isabella  AHib,  wsk^ 
in  Hamflton,  my  natural  daughter,  in  lifihnent,  and  ftr  her  1^ 
rent  use  ^enady,  afto  she  shall  have  attained  the  age  of » 
jority,  or  marriage,  of  llie  One  just  and  equal  half  jr»  vM 
of  iris  whole  property. 

The  fourth*  piirpose  was  in  the  following  terms: 
**  XJpoif  the  de4th  €f  the  sirid  laab^Ui  Allan,  and  lesrinif  M 
isstie,  I,  iRith  cbiisent  ibr^aid,  appoint  my  tmstcei,  sad  m- 
rori  o#  snTviTtM*  ef  UMm  abcepting,  and  their  ssid  qmmt 
coAvey  and  inakeorer,  to  and  in  Iknmr  of  such  duki  cr  S 
dren:  and  hi  ettsebf  theddath  of  either  of  them  witlioirthifti 
issae,  to  th^vurftrot  or  ftnivivors  of  them,  eqvattyammf^ 
Mhiire  and  share  alike,  in  foe  and  property ;  and  all  vim  i^ 
ing.  ta^tTohn  Attan,<()n;»entiy  residing  with  me,  mynatBiil«t 
and  thfe  hcdrs  of  his  body ;  whom  also  fiuKng,  to  the  i^^^ 
Ham  Allan,  my  brother,  tmd  his  heirs  whomsoefw,  infect 
and  whole  the  sidd  one  «^iial  half,  oro  ityUmso,  of  said  haii^ 
and  moveable  property  whidh  shall  then  be  beSengiDgtDV 
$aiid  tt«H^t^9taite,  tliaf  is  io  s«r,  the  entire  esUte  and  pnf^ 
aptn^pHatedibr  the  Mfthreatof  the  said  laabeUa  Alla&;oi;i^ 
sfdd  tiei^itable ^taSDe  b»  disposed  of  and  coorerted  intooi*.* 
<)tfe-h^f  «f  the  said'  price  or  prodnoe  theveo^  atut  deifetf* 
^^n^e^ssary  expenses:  Declaring  that,  in  case  sf  the  dotii 
eitfier  of  the  children  of  the  said  Isabella  Alhut  bete  tkfss 
arrftes  for  the  said  division  of  the  oneJialf  of  my  estatev^ 
said;  atid  leavihg^lawfiil  issue,  the  diild  or  chikfa«acfsadi^ 
a^m^t  shaR  hat«^^  right  Io  succeed  etqtually  to  itiattiAe* 
«idtheif6 Miar^;''    -  t        .. 

'/  The.  tjtmU^  4ie<i  in  1837.  He  was  surviTed  ^  J* 
AllaH,i  hi^nMoral  son)  and  hy  Isabella  Allan,  to  » 
ftlral'dalighfter.'  J^htf  dieid  in  1840,  without  te* 
l^xyfuViSMie,,   I^^  married  Jill  *^ 

ikv^  I^miB^,4ieii.in  ]1,843,  leaving  UireedS^ 
Bliz^beth^  Isabdla,  and  Beberi  Allan  Ffeoiis^  Ok 
bf  these  cfeiidrfen",  Robert,  died  after  thereeorto* 
preeont  process  wa^  rfosed. 

A  |iroats$  of  iniillii>Ioix>imling  and  cxooen^  ^ 
brouj^ht  ill  name  of  the  Lrusteess.     A  chum  ww  >♦ 
rn  ihia  pra<.^39  hy  ihc  childixm  of  William  AB^^" 
trn^ter's  brother.     They  claimed  tliat   the  €*»? 
i\]nch  lIlu  tniEitces  were  to  divest  theniselTei  ^ 
m  terms  of  the  trust'-de«d,  be  conveyed  andiai*^*' 
to  ;\u^  m  favour  of  the  children  of  Mrs  Ffcw** 
the   survivors  or  survivor  of  tficm,  whom  M^ 
and  In  favoJir  of  the  clxumantsS,  bs  tlie  hnu  '^ 
i^MT  of  the  said  Willi  am  Allan,     The}*  ptW*^-'^ 
acf^irditifr  to  a  fmr  construction  of  the  tfort^wi  - 
^erc  mih^titnted  to  JIi^  Fleming's  chiMren* 

Mr  Fleming,  in  name  of  hi^  ciiildroff  didp^'^ 
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tliat  in  fee-simple,  and  that  the  trustees  were  boand  to 
execute  a  conveyance  thereof  to  his  children,  '<  equally 
among  them,  shaiie  and  share  alike,  in  fee  and  pro- 
perty," without  any  ulterior  destination.  He  pleadid — 
that,  upon  a  sound  construction  of  the  settlement,  the 
ulterior  destination  was  only  in  the  event  of  Isabella 
Allan's  death  without  children,  and  that  the  ulterior 
destination  became  evacuated  on  the  survivance  of 
children  of  her  marriage. 

The  Lord  Ordinary  pronounced  the  following  in- 
terlocutor : 

«  20th  March  1845.— ^The  Lord  Ordinary  having  heard  parties' 
procurators,  and  made  avizandum,  and  considered  the  closed 
record,  with  the  minute  for  Bobert  Fleming,  as  administrator- 
in-taw  for  Elizabeth  and  Isabella  Fleming,  his  children,  who  are 
in  papillarity.  Finds,  that  the  fund  or  estate  in  medio  in  this 
muitiplepoinding  consists  of  that  portion  of  the  trust-estate  of 
the  deceased  Robert  Allan  which,  in  terms  of  the  tmst-dispo- 
sition  and  settlement,  was  liferented  by  his  natural  daughter, 
Isabella  Allan,  afterwards  married  to  the  foresaid  Robert  flem- 
ing,  and  wfaioii,  <  upon  the  death  of  the  said  IsabeUa  Allan,  and 
leaving  Uwftil  issue,'  he,  by  the  fourth  purpose  of  the  said  deed, 
directed  the  raisers,  his  trustees,  to  *  con?ey  and  make  over, 
to  and  in  fiivour  of  such  chUd  or  children,  and  in  case  of  the 
death  of  either  of  them,  without  lawfhl  issue,  to  the  survivors 
or  survivor  of  them,  equally  among  them,  share  and  share  alike, 
in  fee  and  property ;  and  all  whom  failing,  to  John  Allan,  pre- 
sently residing  with  me,  my  natural  son,  and  the  heirs  of  his 
body;  whom  also  iuHng,  to  the  said  Wllham  Allan,  my  broths, 
and  his  heirs  whomsoever  in  fee  :*    Finds  that  the  said  Isabella 
Allan  or  Fleming  died  on  the  15th  September  1843,  leaving  two 
claiigfaters,  the  said  Mizabeth  and  IsabeUa  Fleming,  and  one 
son,  Robert  Allan  Fleming,  who  died  afler  the  record  was  closed, 
and  is  represented  by  his  said  sisters,  for  whom,  both  in  their 
own  rif^t,  and  as  representatives  foresaid,  the  said  Rc^Mrt  Flem- 
ings their  fiither,  is  now  a  party  claimant  in  this  action,  as  their 
administffator-in-law :  Finds  that  all  that  portion  of  the  foresaid 
instructions  to  the  said  trustees,  in  reforenoe  to  that  part  df  the 
trust-estate  which  was  at^inted  to  be  liferented  by  Isabella 
.AJlon  or  Fleming,  which  follows  the  direction,  *  upon  the  death 
of  the  said  Isabella  Allan,  and  leaving  Uwfhl  issuer  to  convey 
nnd  make  over  the  same  to  such  child  or  children,  and  k&  case 
of  the  death  of  either  of  them,  without  lawAil  issuer  to  the  sur- 
vivoffs  or  survivor,  equally  among  them,  share  and  share  alike^ 
in  fee  and  property* — \s  conditiomd  institution,  which  was  only 
to  hare  effect  in  the  event  of  the  death  of  the  said  IsabeUa  Allan, 
witbovt  leaving  lawfVil  issue :  Finds  that  the  sud  Isabella  Allan 
or  Fleming  having  died  leafing  lawfU  issue,  and  the  period 
having  consequently  arrived  when  it  is  provided  that  the  trus- 
tees shaU  convey  and  make  over  the  said  part  of  the  trust-estate, 
the  said  conditional  institution  was  evacuated,  and  ceased  any 
kMiget  to  endure,  the  event  not  having  taken  place  on  the  oo- 
csmrrenoe  of  which  alone  it  was  to  come  into  operation :  There- 
Eore»  finds  that  the  trustees,  the  raisers,  are  bound  to  convey 
i.nd  make  over  the  sidd  part  of  the  trust-estate  to  the  said 
Bltaibeth  and  Isabella  Fleming,  in  their  owm  right,  and  as  re- 
»re^entiiw  their  said  deceased  brother,  equaUy,  share  and  share 
Uake^  in  m  and  property,  by  the  deed  or  deeds  requisite  for 
;hat  puroose,  without  inserting  tnerein  any  destination  in  the 
xsxnas.of  the  said  fourth  purpose  of  the  said  trust-disposition 
ig%A  settlement,  and  to  that  effect  ranks  and  prefers  the  said 
Elcftert  Fleming  as  their  administrator-in-Uw  upon  the  Amd 
0$  iftKiUfi  but  subject  to  deduction  of  any  expenses  of  trust-ma^ 
itA^ment  chargeable  against  the  same,  and  of  the  expense  of 
„l»e  dtpeds  to  be  executed  by  the  said  trustees,  and  also  the  ex- 
>^^se*  of  both  parties  incurred  in  (he  present  process,  whldi 
iff^  iMfMy  directed  to  be  paid  out  of  the  saidfhnd,  and  decerns ; 
txad  afponts  the  cause  to  be  enroUed,  that  such  iSurther  order 
r%Mj  be  made  a^  mav  be  necessarv  for  carrying  the  above  find- 
er into  efibct,  and  dispoa^  of  the  conclusions  for  exoneration 
-oit&dned  in  the  summons.**^ 

'WIDMgan  AUan's  hein  reelaimed.  They  argv^  that 
ks  part  of  the  trust-property  was  heritage,  aibstitutioa 
^im  Uh  be  (n^sumed,  and  not  conditio]^  institution ; 
iMMt  ia  the  event  of  thodealh  of  the  children  of  Isabella, 


it  was  not  probable  the  truster  should  intend  his  pro- 
perty to  go  to  entire  strangers. 

Mr  Fleming  reclaimed  against  the  finding  as  to  ex- 
penses. He  argiiedy  on  the  merits,  that  the  deed  must 
be  interpreted  by  the  declared  intention  of  the  truster ; 
and  that  the  trustees  had  power,  by  the  deed,  to  change 
the  property  from  heritage  to  moveable,  or  vict  versa. 

At  advising, 

Lotd  Medwytu — ^I  think  the  interlocutor  is  right.  The  deed 
evidently  means  that  WUllam  AUan's  heirs  should  succeed  on 
foilure  (n  Isabella  Allan's  children  before  the  period  of  distribu- 
tion. 

Lord  Justice-Clerk, — ^This  case  lies  in  a  nut  shclL  The  trust- 
deed,  after  providing  for  the  liferent  of  one-half  of  the  general 
trust-estate  in  favour  of  the  truster's  natural  daughter,  contains 
the  direction  (4.>— '*  Upon  the  death  of  the  said  IsabeUa  AUan, 
and  leaving  lawful  issue,  I  appoint  my  trustees  to  convey  and 
make  over  to  and  in  fiivour  of  such  child  or  children,  and  in 
case  of  the  death  of  either  of  them,  without  lawful  issue,  to 
the  survivor  or  survivors  of  them,  equaUy  among  them,  share 
and  share  idike,  irifee  (md  property ;  and  all  whom  fiiiUng,**  then 
to  other  parties,  all  and  whole  the  half  ef  the  trust-estate  so  Ufe- 
rented  by  Isabella  Allan. 

I  apprehend  it  to  be  a  point  perfectly  clear  and  settled,  that, 
in  such  an  appointment  as  to  the  division  of  the  estate  at  the 
period  of  denuding  of  the  trust,  the  words,  whom  aU  failing,  mean 
that,  on  the  death  of  Isabella  Allan,  if  she  leaves  no  issue,  then 
the  trustees  are  to  convey  and  make  over  to  the  other  parties. 
I  never  heard  that  construction  seriously  disputed  when  the 
question  relates  to  the  meaning  of  such  terms  in  a  clause  pro- 
viding fbr  the  period  of  division,  unless  there  is  some  express 
declaration  in  tne  deed  which  requires  another  result.  These 
parties,  therefore,  so  caUed  in,  provided  Isabella  AUan  left  no 
chUdren,  are  only  conditional  institutes.  I  think  it  as  clear 
a  case  of  conditional  institution  as  I  ever  met  with.  The  first 
rule  in  such  a  direction,  as  to  the  conveyance  and  division  of  a 
trust-estate,  is  to  make  the  benefit  as  large  as  possible  to  the  fa- 
voured disponees  |  and  that  is  done  by  the  above  construction. 
The  second  rule  is,  that  where  trust-fhnds  are  to  be  divided 
and  paid  over  (and  this  half  might  have  been  whoUy  in  money) 
no  substitution  or  destination  is  to  be  presumed  after  the  trust 
is  at  an  end,  and  when  there  is  no  means  of  protecting  such  desti" 
nation.  Cases  relating  to  the  relative  interest  of  parties,  suc- 
cessively caUod  during  the  subsistence  of  the  trust,  have  no 
application  to  the  present  case.  The  arguments,  or  conjectures 
rather,  as  to  the  probable  wishes  of  the  testator  cannot  be  relei- 
vantly  considered  in  a  case  in  which  he  has  used  proper  techni- 
cal terms,  having,  when  so  used,  a  fixed  legal  meaning. 

Lord  Moncreiff, — I  am  of  the  same  opinion.  I  have  no  doubt 
the  testator  intended  the  Allans  should  come  in  only  on  fiulnre 
of  Isabella's  children  before  the  period  of  division. 

Lord  Cockbwrru—I  am  exactly  of  the  same  opinion.  In  cases 
as  to  trust-deeds,  there  appears  to  me  to  be  a  very  erroneoui 
opinion  abroad.  It  is  supposed  that  aU  the  parties  must  get 
their  expenses  by  picking  at  the  common  fUnd.  I  don't  think 
this  party  should  get  expenses. 

Hie  Court  pronounced  the  following  interlocutor : 

"  Befhse  the  reclaiming  note  for  William  Allan  and  others, 
and  adhere  to  the  interlocutor  reclaimed  against  on  the  merits ; 
and  on  the  reclaiming  note  for  Robert  Fleming,  on  the  question 
of  expenses,  recal  the  interlocutor,  in  so  fiir  as  it  finds  William 
and  Robert  AUan  entitled  to  expenses  out  of  the  fbnd  in  medio: 
Of  consent,  find  neither  per^  entitled  to  the  expenses  incurred 
previous  to  the  date  of  the  Lord  Ordinary's  interiocutor ;  but 
find  the  said  Wiiliatn  Allan  and  others  Uable  in  tlie  expenses 
incurred  by  the  other  reclaimer  since  the  date  of  the  Lord  Or- 
dinary's interlooutor." 

Lord  Ordinary,  Wood.— ilcf.  for  AUcaCt  Trustee*,  Marsliall, 
Forbes ;  J.  S.  Darling,  W.S.,  Agent.— Alt  for  Mr  Fleming,  G.  G. 
BeU,  Horn;  D.  AUcster,  W.S.,  AgenL—Vi  C'/crX^— r^'-^M-H.] 
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REl^ORTS  OF  CASES  E>ECI»fiD,/ 


»Ai  i^f  ^u(i<3^  i$iU  r  ^Oih  Jum  1^45.    O  InoS  mil. 

Xo.  205*^ — Da\"1d  AxDERSoar  and  ConrANT,  Purmtrs^ 
V.  James  Tait-Oh,  Dsfmder. 

Prtfee^ — Abandonment  of  Action— Eipen  sea— PTAere  apursuer, 
kavmp  a  Itipiid  claim  figmast  a.  defender^  lodgtd  a  mifintn  in  a  de* 
pmtUmi  procfjtx^  statintf  that  he  fiod  no  proxp^ci  of  rccoiffrittg  ffte 
sums  for  ti}hich  ha  alrcadtf  held  decree  andojfarin^  io  tdai/tdon  ihe 
ac/wn,  ort  tlie  footing  iliat  tht  cosis  Mtiisto  tncurred  in  th6  uctian 
Biotdd  be  firMJ  to  tas^xtiseLbs  pro  tart  to  tht  punatef's  liquid  daifth% 
OJirf  Me  Lord  Ordinary  asMoihifid  the  defender  on  thejtc  term/i — t/m 
Ctmrt,  in  resped  the  minute  had  not  be^n  (tccepted  h^  the  dfj/ettder, 
re&ilied  the  inierkt^tilor^  afid  remitted  to  (At!  lAfrd  Otdumr^  to  pto^ 
cEsd  wit/t  the  case  icilfiout  rcjjard  to  the  minute. 

The  pursuers  employed  tLe  defender  as  tlioir  agent 
for  selling  whisky  in  Edinburgh,  After  the  defender 
"had  sold  a  quantity  of  ivhisky  far  tJu^ni,  the  piir^uerg 
raised  an  action  against  hitn  for  £3C,  1 7, 1 1 .,  being  the 
amount  of  losses  sustained  bj  thcjUi  and  fur  which  tliey 
alleged  the  defender  was  liable. 

Defences  were  loJ^]^. 

In  the  mean  time  Tiivlnr  mised  an  action  of  damages 
against  Anderson  and  Company,  in  whicli  they  were 
idtimatcly  assoilzied  willx  expenses,  A  minute  was  uc- 
tjordingly  lodged  in  the  present  action  foi"  the  pursuers^ 
In  whicti  it  waa  stated  that,  as  the  pursuers  held  ulti- 
mate diligence  against  the  defender  upon  a  bill  fur  a 
bahincc  of  £lh  5e.,  and  also  heid  a  decree  agaioathira 
for  the  sam  of  £119.  IL  8.  of  expenses  and  dues  of 
extract,  of  which  sums  they  had  been  unable,  and  liad 
no  prospect  of  ever  being  able,  to  recover  any  part,  they 
had  no  interest  to  seek  to  constitute  their  farther  ckiims 
against  the  defender;  and  that  in  these  circumstances, 
and  to  avoid  the  expense  of  fmitlejs  litigation,  the  par- 
f uers  were  willing,  and  oiTered  to  agree  to  absolvitor 
from  that  aA^tion,  on  the  footing  that  the  costs  hitlierto 
incurred  should  be  held  to  compensate  pro  tan  to  tlie  pur- 
suers' liquid  claims  against  the  defender  above  referred 
to  ;  or  they  w^ere  willing  that  the  action  should  be  sisted 
until  those  sums  should  be  paid. 

The  Lord  Ordinary  thereupon  ^jronounced  the  fol- 
io wkig  interlocutor : 

*'  ndi  March  le^S.^TheLordOrdiufliy  haying  heard  partita'  * 

firt)cur,^tor9  upon  tlio  question  of  ejtponsos  and  fttateof  tlwj  uase— 
n  respDOt  of  tlie  terma  of  the  miniate  No.  76  of  proceed,  m^oiU 
Eies  the  tlefcTider  fffim  the  contluaions  of  the  action  ;  finds  est- 
penfl«a  due  to  the  diiff^nder  ap  to  the  date  of  the  said  rainnte ; 
albws  an  at-count  thereof  to  be  given  in,  j*ud,  when  lodged,  remits 
the  same  to  the  auditor  to  tax  and  report:  Tinds  that  the-ainount 
of  the  said  expctosefl,  when  a8certajut?d,  must  be  imputed  /w^ 
tanto  in  extinction  of  the  liquid  daimji  of  the  pnrsuerg  ;  anfl^  nM 
tJic  dcteuder  4oes  not  dispute  the  validiiy  of  these  claims,  flnds 
that  he  haa  no  legitimate  interest  to  soefc  tat  any  decree  for  pay- 
meat  otherwise  of  the  expeniseH,  and  that  there  is  no  ralid  in- 
tet^at  in  his  ngent,  for  whom  no  appearance  haa  been  made  in 
this  process,  under  vrhieh  decree  for  the  said  expenses  cottid 
have  been  sought  in  the  name  of  such  aj^^nt :  And,  srpttratim^ 
fioda  that,  exix^itlnjr  for  tht*  consent  g-iTen  in  the  sard  minute,  tlic 
Lord  Ordinary  would  have  found  expensca  due  to  the  defender, 
only  antler  great  modi  Seat  ion,  which  he  con  aiders  the  state  of  tho 
proeccdingg  wovUd  have  juistly  required  :  Hut  finds  no  expense* 
due  to  eitlver  party  incurred  aubeeq^uently  to  the  date  of  tho 
said  minute,  and  decamp." 

The  defendETxealaimod,  ^md  tonieruM^  i)mi  tha  pur- 
gnerSTfere  not  entitled  to  abandon  the  action  in  a  condi- 
tional form,  and  that  the  minute  was  never  agreed  to 
Vy  hini. 

The  pnrsucTB  ar^usd,  ihnt  they  wero  entitled  to 
abandon  the  CAse  on  the  terms  propoied  by  the  minate. 


>^ii, 


1 1 


Lord  Jmik^,  QkrJ^  r— f  h*  \  ■  n  r^ 
not  accepted  on  the  other  alXv..     I...  ....:...... 

The  pursuotH  TcftLfC  ro  go  on,  btit  say  ihe  i' 

titled  to  expenses,  or  at  leust  that  l^y  rni: 

*f*?ito  against  cert^iil  olaiais  they  Iiato  ,  r.  i 

think  it  is  just  an  iadlrcet  aiLcmpt  t>'  ftk 

de^fender*a  agent  for  ea^nsca.     1  think  wi-  f-\\om'.\  tiriiu  trr(l« 

Lord  Ofdinary  to  proceed  "with  the  ease  in  ih*  ordiitiuy  fom.  ' 

The  Court  pronounced  the  foQouing  ioterlocatior: 
"  Becal  the  interlocutor  complained  of?  aijit  io  resped  ittr 
the  minute  given  in  hy  tlij&  pursue '    '  '  lieca:imrfiid|ft^ 

tftftt  It  mv^u  Hp  regarded'  u  uf  no  >  k^  cutn^  «iii«#' 

the  proceed  with  thb  Ending  to  th^  <,  ,  ^  ^  Kdinary, 
farther  therein  as  to  hi*  Lordahip  ilndl  »&sm  juat 
questions  of  exiJenses*** 

Lord  OrdUaru^  Robertson. — Act  Hendersm;  Jj 
%^S^^A'jviiL--Alt. Macfajlanc :  Groig and  JbtorKJU, W^Sy^ 


tith  June  1M5. 
FmOT  DjvjsstON,— (JC.) 
Ho.  206. — Jam^s  BI'^Gbegor,  AdvoG^i>r  and  Btfmkl 
[_  V,  Hobert  Ai.EXAKBCiE,  Rt^sponde lit  tin4  Furmff. 
Sale — Coutract— Statute  5  beo,  IV*  c  74,  |  15— SumisaQ^r 

Proeess — A  pttrif  hamn^  rait^  an  tattlioh  j  >  'Jtfd^ 

irttftofsait  ofpiikitoe^  whidk  thi  mmmiitu 

sM  **  at  tfiefi^i-eed  on  prit^  u/Xm^  Mk,  pr 

8.1*  f/tr  iwffcritii  ucrs/'  uud  it  tippvifiaff  t(pe/^ 

the  contract  tooM  (fU  stut^  b^  i/te  pmsuei  i. 

of' sate  hp  acres  ^rnnridl^^  whkA,  h^tht 

'    '"  ,  74t  u'^'^dd  mrfin  imptrial ^i' 


5  ir€0-  iV* 


tt 


■'fled,  or   t-j 


^ructi^bcditeta^^' 


therr/hre^  UMs  TfO' 

Ijf  Stottt  aofftif  ^ 

iiidl  tuirgatti — Acwn 

jfufr's  fi^ht  tQ  reciii^r 

tiie  p-ansacti&n  rrt  wwy 

Robert  Alcxanderj  a  fitrmCT,  l>roiig!it  an  ^mmM 
the  Sheriff-Court  of  Lanarkshire  agtiiiist  Jsmci  Mc- 
Gregor, a  potato 'dealer.  The  mtrnmoris  set  f«>rtti, 
«  That  the  said  defemhi  "      T.MttfAiigil 

last,  purchase  from  thi  imi^iioa*^ 

on  the  wid  farm  of  l<3ik»iw:i  s^ntTv-jmuL.  iii  uiu  .i^iosdyD  jii*i« 
oi  xm.  109^  per  £kot$  acn^  or  £liL  8&  pctf  iiu|udiil  wm»*    H 

It  farther  stated, 

**  Xhat  the  »iiid  lot«  hariag  be^a  in  Glared  by  Joha 
ftworu  tauiifittrtir,  rciidiog  at  ^^e#t,  Muir,         '       -  i   - 
IM4^  Mitief  due  iutiuiutiijn  tu  tlie  said  <. 
Ibund  tooont-ri'n  ~  ;ii-«--^  i  ro^wl  u  i-i^t'i 
surc«  which  i 
atandaxfl  mv  \ 

Marsliallf  dalud  th 

prytl need,  w  1  LI  ins 1 1" m. i ;    in 

of  tbje  said  price,  waa  j^rauw  I 

lauc^  of  th^a  fort'said  prici%  au^^^-.-o   .'-  --, 

owing  ami  impai  J  by  hiuL" 


The  action  was  brought  t©  feoov^ 


fLU  luJ:-^ 


The  measurement  produced  ecu 
to  tho  iniperia!  ^itandard,  but  stattti  ^'i^^*  ■.- 
I  i*ood   14  folk  27   cik,  at  £20-  XUa.'p%sr 
£l5t>.  Itl  3/* 

McGregor  lodg^^d  defences  denying*  that  any 
wa^  due  by  hiui*     He  d*    ^  ' 
barg^iii  as  Lbat  stated  in 
between  the  partiofi,  or 
made  to  the  impenal  afun 
tton.     He  in  subijtanc*-^  avo\^ 
dealt  by  tbeloogl  measure  ow^ 
tibb  bargain  was  noil  nader  iimr 
74;an^2r%tha,^iffl;il^ 


-  T   r- 


that 

hi4d 
hi  !hf* 


lie  ^  ijt£>*i^'< 


1845.] 


IN  TfiDB  CXyUirrOF  SESSBON^  d«). 


4^6,^ 


standard  m^^tftute  w&d  fip^fied  in'  Any  Agreement  be- 
tween the  parties,  it  should  be  dismissed  under  Ae  sta- 
tute.   This  statute  enacts,  (§  L5) 

"  That  from  and  After  the  Ist  day  of  May  1825,  all  contracts, 
bargains,  sales  and  dealings,  which  shall  be  made  and  had  within 
any  part  of  the  United  Kingdom  of  Great  Britam  and  Ireland, 
for  any  work  to  be  doa^  or  for  any  goods,  wares,  merchandize, 
or  other  thing,  to  be  sold,  delivered,  done  or  agreed  for,  by 
ireight  or  measure,  where  no  special  agreement  shall  be  made 
to  the  contrary,  shall  be  deemed,  taken,  and  construed,  to  be 
made,  and  had,  according  to  the  standard  weights  atnd  measures 
isoertained  by  this  act;  and  in  all  cases  where  any  special 
agreement  shall  be  made  with  reference  to  any  weight  or  mea- 
lure  established  by  local  custom,  the  ratio  or  proportion  which 
erery  sach  local  weight  or  measure  shall  bear  to  any  c^  the  said 
standard  weights  or  measures  shall  be  expressed,  declared  and 
tpecifled  in  such  agreement,  or  otherwise  such  agreement  shall 
be  Toid  and  nulL" 

Alexander  averred,  in  r^/y-*<that  the  bargain  was 
a  verbal  one  for  £20.  lOs.  per  acre,  which,  upon  a  strict 
construction,  meant  the  imperial  acre ;  bat  that,  not 
i^ishing  to  avail  himself  of  this  advantage,  he  restricted 
his  claim  to  the  price  of  £20.  10s.  per  Scotch  acre,  or 
£16.  8s.  per  imperial  acre. 

The  potatoes  had  been  pitted  on  the  pnrsoer's  farm, 
and  part  of  them  remained  midisposed  of  by  the  defen* 
der.  These  were  sold  under  warrant,  and  the  proceeds, 
£5. 16d.,  were  consigned  in  the  hands  of  the  clerk  of 
court. 

A  proof  was  led  by  both  parties,  the  import  of  which, 
BO  far  as  it  affects  the  point  of  the  case,  is  fbllj  stated 
in  the  Lord  Ordinaiys  note. 

Upon  consideriBg  the  proof,  the  Sheriff-substitute 
of  I^^narkshire  found  that  there  was  no  evidence  of  a 
specific  purchase  of  potatoes  either  by  the  Scotch  or 
imperial  acre,  and,  therefore,  repelled  the  plea  found- 
id  on  the  statute,  and  assoilzied  the  defender,  on  the 
{rouud  that  no  balance  was  proved  to  be  due  by  him. 

This  decisioft  baviag  been  brought,  by  appeal^  be- 
ore  the  Sbeiriff,  the  folkwing  infterloentor  was  pro* 
lounced :  ' 

*•  21*/  Fehructry  1844.— Having  cohndered  the  toiterlocutor  ap- 
i^alcd  from,  and  reviewed  the  process.  Adheres,  so  fHr  as  the  pica 
aun^ed  on  the  5th  Geo.  iv.  c.  74,  is  concerned ;  but,  on  the  merits 
tihe  alleged  sale,  findft  that  the  Sale  of  the  potatoes  generally 
)  admitted  by  the  defehder,  and  sufSciently  established  by  the 
roof,  and  that  it  is  admitted  that  a  bin  for  £l00'hasbeen  granted 
nd  paid  to  account  of  the  price:  ^Pinds  that  it  is  also  admitted 
^at  the  Quantity  of  potatoes  libelled  by  superficial  measure  was 
urchased,  but  that  there  is  no  evidence  of  what  was  the  agreed 
Q  price  farther  than  that  it  exceeds  the  £100  paid,  and  thiit 
le  ddfotufdr  was  not  to  be  a  loser  by  ^  bargain :  Finds  that, 
i  these  circumstances,  the  contract  generally,  and*  the  svpet- 
cial  qnaaitXty  of  potatoes  aoM,  being  established,  it  only  remains 
^  apply  a  fair  market  prioe  to  tlie  quantity  of  potatoes  sold  by 
ipcrficial  measure,  seeing  no  man  can  be  a  loser  by  a  purchase, 
'articles  which  he  wants,  and  is  aMe  to  pay  at  a  fiur  market 
rice  ;  Finds  that,  although  the  tammens  herelibels  speoifioally 
pon  the  price  of  £20.  10s.  per  Scotch  acre,  yet  it  ts  not  incom* 
»iene  for  the  Oourt,  under  such  a  libel,  to  decern  for  ailair  oar- 
:t  price,  seeing  the  contract  of  sale  is  proved,  the  delivery 
x>Ted,  and  the  subsequent  snile  of  the  pt>tatdes,  or -the  gi^ater 
irt  of  tfiem,  fbr  behoof  of  the  defender^  |irefed  alse :  Tberefore« 
ffiemtffM?  the  sum  of  XfS.  16. 10}.,  wi&  intent  as  Ubellfid^ 
idar  deduction  of  the  aiim  of  £5. 16s.  iconsigned  Uf  ,t^  hfudi 
the  qlerk  of  court,  wbicl^is  hereby  appoints  to  be  paid  over 
the  purser:  Unds  the  defender  liable  alsoitl  ^i^^ienses  ttf 
•oceas;  subject  to  mbMbiifion:  AppcSnts  #t^  licc^nt  xM^mk 
b0|iiireD  ik,  andlttdiiiby  tifb  andltar  9  AAkavtfaffiittei^ 


ment,  the  Lord  Ordinfeurf  fnMoiuieed  the  following  in- 
terlocutor; 

«<  \%lk  December  1844.— >The  |LQrdOi4iuary  hayhv  heard  par? 
ties'  procurators  on  the  closed  record,  and  made  avizandum, 
and  considered  the  whole  process,  Advocates  tlie  cause,  recals 
the  interlocutor  complained  o^  ass<Hl»ea  the  eomfidainer  firom 
the  conclusions  of  the  action  against  him  at  the  instance  of  the 
respondent ;  and,  in  respect  that  the  oomplainer,  in  any  view  of 
the  case,  makes  no  claim  to  the  sum  of  £5.  16a.  sterling,  con- 
signed in  the  hands  of  the  clerk  of  the  Inferior  Court,  autho- 
rizes and  appoints  the  same  to  bo  paid  over  to  the  respondent, 
and  decerns ;  and  finds  the  respondent  liable  in  expenses,  both 
in  the  Inferior  Court  and  in  this  Court,  subject  to  modification, 
and  remits  the  account  thereof^  when  lodged,  to  theauditor,  io 
tax  and  report. 

*^  Nete^ — The  contract  libelled  on  in  the  summons  at  the  re- 
npondent's  instance  against  the  cooqjlainer  is,  tliat  the  com*, 
plainer,  on  the  day  mentioned,  purchased  from  the  respondent 
two  lots  of  growing  potatoes  on  the  respondent's  farm,  at  tho 
agreed  on  price  of  ^20.  10s.  per  Soots  acre,  or  £16.  8s.  per  im- 
perial acre.  The  contract,  therefore,  is  a  sale  of  potatoes  at  so 
much  per  acre.  If  the  contract  libelled  had  been,  that  the 
potatoes  were  sold  and  purchased  at  So  much  per  Scots  acre 
simply,  it  did  not  appear  to  be  disputed  that  it  would  be  a  null 
bargain  imder  the  5th  Geo.  iv.  c.  74.  But,  in  the  aummons, 
thero  is  added  the  rates  or  proportion  which  the  Scotch  or  local 
measure  bears  to  tlie  standard  or  imperial  measure.  This  is 
set  forth  as  a  part  of  the  contract.  Unless  the  sununons  be  so 
read,  a  null  contract  is  libelled,  under  oao  oif  'the  provisions  of 
the  1 5th  section  of  the  act.  Taking  jthe  summons  upon  the 
latter  footing,  which  is  apparently  the  only  one  on  which  the 
action,  as  libelled,  could  be  entertained,  it  is  not  enough  for  the 
respondent's  case  that  his  summons  states  the  ratio  or  propor- 
tion of  the  Une  measure  to  the  others  but  it  lies  upon  the  le- 
Bpondent  to  prove  that  the  coalract  was  made  as  there  setforUi 
— that  is,  id  though  the  contract  was  mode,  with  reference  to  a 
local  measure,  there  was,  at  the  time  specified,  as  a  part  of  ttia 
agreement,  the  ratio  or  proportion  which  it  bore  to  the  standi 
measure :  And,  accordingly,  procoeding  on  tfaSs  view  of  the  mat- 
ter, the  oomplsiner,  while  he  denied  on  the  record  the  purchase 
of  the  potatoes  at  all  (giving  bis  own  explanation  of  the  nature 
of  his  transaction  with  the  respondent,)  farther  denied  that,  in 
any  bargain  he  might  have  made,  there  was  any  thinff  said  of 
the  standard  or  imperiid  acre^  and  averred  that  the  parties  dealt 
by  the  Scotch  acre  «aLclnsively. 

*^  Then,  what  is  4lie  statement  made  by  tho  reqxnulent  in  hi# 
replies  in  the  Inferior  Court  ?  In  article  1,  he  states,  that  the 
complainer  purchased  from  him  two  lots  of  potatoes,  *  at  the 
agreed  on  price  of  £26..  16s.  per  acre,  nOiieh,  upon  a  strict  oon- 
fitruction,  means  the  imperial  acre ;  but  the  pursuer  having  no 
.  wish  ta  avail  hunself  of  this  ^yantagu,  restricts  hisclaiip  to 
the  price  of  £20.  lOs.  per  Scotch  acre,  or  £16.  8s.  per  imperial 
acre.'  Kow,  tlus  may  or  m£^  not  be  a  true  statement  of  the 
bargain  between  the  parties,  and  of  the  views  which  tlie  respon- 
dent had  in  limiting  his  claim  against  the  oomplainer ;  but, 
holding  the  statement  to  be  true  (to  which  the  respondent  can- 
not object,)  the  L^jrd  OrUvD*irj  upprelitiul^  th:it  U  si m aunts  to 
a  plain  contradictum  of  »he  sutcmeiit  of  tho  bariTBiLi  ;«-  iii ■  Ik. I 
in  the  summons,  bvcauBc  while  tUe  latttr  i^  an  nviimiiit  of 
a  bargain  at  so  much  by  i\w  Scx>tch  aero,  in  making  ^  hich  the 
proportion  the  k)cul  measure  haxns  Iq  tiie  etutiiiarJ  nii-iisuro  wai 
expressed,  the  fomicr  ia  nn  avcrtncnt  of  n  barjjiiti  by  the  acpb 
generally,  which,  in  torrofi  of  tlie  i^tatutca,  niUBt  ha  dceititxl  and 
construed  to  be  a  t^rgain  by  the  ^t^niljird  ntoflfttirc!,  m  that  the 
respondent's  stJitcment  in  the  n^pllea  of  wbut  he  alleges  act oalty 
took  place,  ooniradicis  tho  statemeut  in  the  siimmoTijt,  both  as 
to  the  parties  having  horgained  by  the  Scotch  lu^re,  and  the  mui, 
and  proportion  of  tiie  ono  acr^  to  I  he  other  liaving  be€!n  ex- 
pressed at  the  lime,  or  if  the  statement  hi  the  rc^pUes  t-rrtilrl  be 
read  as  meanin;^,  tfiat  while  notbmijf  was  i^id  at  tliv  thne  of  the 
bargain  as  to  t^u^  kmcl  of  meaj^ure,  it  wa^  the  understanding  of 
the  parties  that  thoy  were  dealin;^  by  the  Scotch  aer«,  stiU  i£ 
negfttivea  tfaaie  pan  of  the  stu^ment  in  tli«  sumUKau  which  .re- 
lates to  the  rstia  or  propiinion^  without  which,  and  witlioui 
talougitasa  part  of  thv;  borgmn,  the  vummuna  would  have 
libetled  on  a  null  agreement. 

"It  was  said  at  the  ddbate  (as  the  Lord  Ordinaiy  undMetotf 
:ll,^  thsi^tlie  agMuMntwiU  xanda  nitiwvtimanHeB'ofriuigr  ttta*-> 
-TOW!,  wfatotelirte<Bif  ^ia»^^t»»»tf,  ifyf|»^t^gn||tFWfl< 


47d 


REPORTS  OF  CASES  DECn>KD 


t 


metit,  and  that,  in  liWlinf  the  aiimiiioriA  lis  !t  U  IMm^  tHu 
n^jhiinltnt  lilMillc*!  iJic  contnicC  ftccot\lb*?  to  what  w»s  tbe  hb- 
deriitaridii)^  ami  f jieanhig  of  iha  partii^  when  they  nmde  it.  TJiiSj 
fls  it  wouUi  aci^nij  U  ixily  sayijipt  t^at  while  tJie  contracti  as  made^ 
was  a  omtrtict  whieb  th*2  statute  prx»vulcs  ahftll  be  deemed  and 
taken,  and  coTistinK^I  io  he  macle,  mKwrdinjr  to  tltc  hiLnisuiv  ai^ecr- 
tmnetl  hy  the  act,  the  undent trnxl  efsntrnct  wt*a  difTiJi^cit,  thtit  eon- 
trn^t  K-ing  the  one  set  forth  in  tliesummtiu^aruL  that  thertium 
the  uiidcrstsmd  ing  of  jmrtioa  of  the  iiujxif  t  ufthy  uon  traet,  as  ntjido 
H  E*>  Iw  iidopted  rt^^'iitiat  iinil  hi  protLi^'Eiee  to  what  the  shituti? 
has  declared  ?ihidi  k?  held  to  ho  thu  It'j^I  intMining  and  irn^Knrt  or 
■uoh  R  eontroet.  But  thc^  Lord  OnlLiinary  does  not  flee  how  this 
gets  ovGT  the  dltficidtf,  or  removes  th«  ohjeation  to  the  dt^cree 
prmiounoed  in  ftrciar  <£  the  tvftpoQdent  For^  in  th^^first  phieo, 
what(?firer  the  pnrtiea  mi^ht  tinders  tund  m  to  the  ^ontractj  still* 
&ix;ociling  to  the  rcflpoiidoot's  explon^wn  of  tJie  inntter,  the 
contract  was  by  aL'Pen  ]i:<aiorn]|y#  indnotohiHg  wii»  either  suhl  of 
local  nieaaurL-B,  or  of  the  proportlbTi  b@lir#ea  tbe  local  and  the 
Btandnrd  moasmx'.  And,  in  tlu3  ^ee&ml  ply^ec,  ihe  itimtuoii<^,  fti 
libellodf  ciia.  only  be  read  nn  statingrwImiiictuAlhr  were  the  tt^rmi 
of  tlio  oootreict  as  entered  iiito^  and  not  as  stating  what  w&m  nn- 
denatood'to  be  ttie  tzieantng  and  n^ult  of  a  ovn tract  outorod 
into  in  difltrent  temiF- 

*^  Whether^f  T^heii  a  contract  of  sale  is  i^ntcrijd  into  in  goiioral 
terms  as  to  the  measan*  or  weight:,  tlie  seller^  moved  by  whait 
be  oonaid^rs  to  \k'  ihn  Ituv  urKlerstandiiif^  i>etvr€ir'n  hint  antl  the 
pfUfcbafeTf  mighty  trithout  Laying  his  el  aim  open  to  any  objee^ 
tion  under  the?  itatuti^  liltel  a  Hiimnjons  for  cnfort^ing  the  eon- 
ttaietf  to  the  ofll'tJt  of  ormhling  him  to  reiMiver  the  amount  which 
would  be  due  aceordinj^  tn  the  Uw^d  measure  or  wei^^htT  neeii 
UfOt  bo  inq^iinjul  into.  As  the  lilie!,  and  tlie  Htaternents  in  tlt^ 
record  of  tho  ijfv^sciit  case  stand,  they  are  ineons intent  with 
<aoh  other-  AcL'ordinu  to  the  latter,  the  summions  does  not 
libel  the  contract  whieh  was  nimle,  tor  it  is  explaineil  thdt  it 
ipittji  oontriet  bj  acres  generalLy^  but  libels  a«  the  contract 
aude  what  h  said  to  have  Ikmsu  the  und^^rBtanding  of  partiefi  in 
nllsh^nc)e  to  that  whlch^  by  law,  was  a  different  contract.  If  the 
isoDtmct  was  by  acres  g^me rally ^  then^  by  htw,  it  was  a  eoiitract 
by  imperial  acres.  If  it  wats  simply  bjSL'oteh  acres,  the  con- 
tract was  nud,  Tlie /iV^i,  whiio  it  is  said  to  have  btHjn  the  con- 
tract^ but  subject  to  an  nndenitandiiii;,  b  not  libclltid  and  thero^ 
<brv!  eotild  not  bo  the  contract  to  he  proved.  Nor  m  the  m^i^ond 
litiellefl.  and  if  it  had,  it  also  could  not  have  lieen  tliu  subject 
of  prooL  Bat  tht^re  is  libelkn!  a  contract  by  the  Scotch  acre, 
with  an  addition  of  the  pri?portion  or  ratio  which  it  bears  to 
the  imperial  acte-^a  lawlul  contract  it  may  be,  but  one  which 
is  s|at43d  not  to  have  Iweo  the  oontract  aa  made^  and  of  which, 
altbottRh  allowed  a  l>roo^  no  proof^  aa  may  be  supposod,  has 
been  aclduc^.  The  pnx)^  »o  far  as  it  goes  to  establish  a  sale 
of  the  potatoeai,  la  either  a  proof  of  sale  by  the  acre  leeno' 
rally,  without  mention  of  any  partlcidar  measure,  or  a  proof  that 
the  mile  WHS  actually  niiwle  by  tho  Scotch  acre,  but  si m ply  by 
the  Scotch  acre,  and  without  any  evidpnco  of  the  ratio  or  pro- 
portion of  tlie  local  to  the  etandard  tticnsorc  having  been  ex^ 
pressed  at  tho  time, 

*^  It  is  with  reluctance  that  the  Lord  Orvlhi&Ty  has  taken  this 
flew  of  the  cas<.%  ujxju  the  objection  on  the  statute,  which  he  has 
perhaps  gone  into  at  unniM-essary  length,  but  he  has  been  uiutble 
to  satisfy  himself  that  it  has  bet*n  sat isfae tori ly  answeretl ;  anrl. 
If  it  be  well-founded.  It  follows  that  the  interhicutor  conipla-iued 
of  must  be  altere^l,  the  stJitemonts  in  the  rocortl  Ijoiuff  contra- 
dictory of  the  summons,  and  thccontmctj  asUlielkHl  notluiving 
been  proved. 

«  With  respect  to  the  other  points  in  the  aitise,  and  supposbR 
tlie  objection  on  the  statute  to  be  unfounded,  the  Lord  Orilinaiy 
alu&ll  only  remark,  that  he  J8  inchned  to  hi^  of  opinion^ 

*'  1.  Thut  the  lllxil  may  be  held  to  iubnttof  tho  sum mnni?  being 
tuatairied  as  sitfficbni  to  comprehend  a  claim  (if  ^lu  fn  Uuni  hS 
comjtetent  aa  upon  a  contraiet  of  sale,  where,  akJiuu^'h  n  pur- 
chnso  has  been  proved,  the  agreed  on  price  averred  has  not  lieen 
positively  profved)  for  the  aniount  of  what  shoukl  be  iui*trueted 
to  be  the  reasonable  and  market  price  of  the  day  for  the  artsela 
«oId.  He  is,  hf>wt''Ver,  sensible  that  tlii*?  is  dealing  with  the  som- 
nion*  vvry  indulicently  in  favour  of  the  rospondent,  and  it  may 
bo  moTv  so  tlmn  is  admisstbto. 

**2*  Tliat,  accord  ingf  to  tlio  wej^t  of  the  cTrdencc,  there  is 
proof  that  the  two  lots  of  potatoes  in  question  were  sold  to  tho 
defender;  that  although  there  is  the  next  thing  to  proof  of  the 
precUe  prie*  agrei?fl  upon,  still  it  »s  not  absolutely  instructed ; 
and  that  £20  per  ScN>tcb  acre  ji  suflkiently  establislicd  to  be  the 


TUlue  of  tho  potatoes}  or  their  ftiir  priot  at  the  mstket  priv  tf 

the  d^. 

^'  It  i^  of  courao  resen'^ed  to  th©  responikmt  to  btin^viTWVir 
action  Oftalnst  tho  eompLiineT  tliat  niav  be  competent  iardis- 
encc  to  the  transaction  with  th^  complainor  In  rduiw  ta  ik 
|>otatoe«i  in  question.'^ 

Alexander  recUiimed. 

The*  Court,  Tio\VL*n?r,  tittaitlmmisly  concurred  m  ft* 
vii>W:3  of  the  Lord  OMiimry  as  to  the  objection  fbund* 
od  on  the  stafuto;  but  butng  of  opittkm  tlmt  then; 
s!ioiild  be  spocmlly  reserved  to  the  pursuer  a  rijjitt* 
bring  imy  jictioji  that  tulgbt  "bo  com|ietetii  to  Ttxmt 
what  hv  iiii^^bt  ini^tinn^t  to  be  diie  to  hitn  on  tb«  tmiuifr 
tion,  pronounced  tli<i  foMowinjof  mt*;riocutor: 

**  lli^fuse  the  pmyer  of  tlie  reclaiming  note^  and  adhmUlm 
interkKsutor  of  the  J^rd  OnlJAu'y'nseimiiiod  agajasi; 
to  1  Cohort  Alexaudiir  to  brii^  iu\y!^4^Ak»n  against  U\cid 
that  may  be  com|KUetit  in  reference  to  the  traiisac  ' 
ad^'ocAtnr  in  relation  to  the  potatoes  in  question : 
roeator  entitled  to  nddilional  es|tena^s  ;  appoint  aa 
expi<nses  to  be  lodged,  and  remit,  to  die  auditor  la  tax 
and  to  report:    FartlK*^^  rvtnit  t*^  the  Dird  Urdiniury 
the  eifK'UseA  found  duo  by  Idi  Ix^rdship's  interlocilti 
decern  fi>r  the  additiomil  expense^  herobjr  fbuod  due, 
shall  be  taxed  by  the  auditOf,' 

Jj>rti  Ofdimrtj^  Wood. — Tor  M^Greijon  tlulhcffaiili 
I^ochbn  Mackhitosh,  S.S.C.,  A^j^ML^Fur  AbtXf^mlff^^^^ 
Ueru;  John  liooaH  S.aC^  AgenL—W.  Ci^k— [J.C1 
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2,5/7/  Jum  1845. 
First  Dtvistoif- — (J.C.) 

No,  207.^ — RoBEitT  RrssELi*,  rm*$mr^  f .  Jo 
JtitiiofT,  ikp^kt. 

statute  S  and  a  Will.  IV.  c  6S,  %  17— Public  Offlct^- 
ratof  -  Fi  seal —  l^vp^fation — ]  laniajees — WTongtrai 
ment— ^il  jirocamlar-Jwrnl  prt^ntid  u  petatao^ 
cerhtiti  juMtku  qft/tt^jmam  (tf;QV§/tt  a  /xtrfi/  /hr  rtfun 
the  staiuit  %  md  ^  IVHL  ir.  c.  6P.       1 
which  tlif  par f if  WfV  ffkfH  mf<*  CHSkt'i. 
n Htl  rommtttHfi  tn  priiion.     A  fnti  f>f  stape Tisi o n  tin n  tv 
huj  6fl€a  prr^mt^A  the  &mrk4km  w&s  gwakeii  t^  p  j^ 
tM  L'Qurt  of  Jtutkiarf.     The  pmfu   rL.u  ht,^^iln  ah 
damagrs  ^tffninM  Mf  procurator: ^. 
rtittkf  qfmth  ftcfioh^  ttndofthr  r 
raUfd^  ft*  rfipttrtd  tt^  i' 
menrrd  fUfftiHst  antf  if 

—If''"    -\      --'-  iMi 

*'d^"  r^^i 

ertti^lr    .  ..:,.  .. :.  ..._.,  ..    t  dai^i 

notice  had  been  gtpenj  the  action  was  mcamjti^titMf* 

Jolm  Lang  junior,  procuralor-fii^al  In  ilie< 
Ponce  Court  of  Lunnrk^hirp,  in  Glasgow, 
petition  and  complmnt  agnififit  Robert  Rn 

maker,  Glais^ow,   for  n  conimvention  of  iht*  3 

Will.  IV.  c.  G8,  cmlttjlcjil,  **  An  act  fin 

tiial  prevention  of  triispneses  ni*cin  pr' 

in  pursuit  of  pimn,  in  tha.t  part  of  • 

Scothind  /*     Tlic  d  cfcn  d  er  Iiat  i  ng  i 

ccrhnin  preliminary  objections  to  tiiu 

com plaint,    tlie    following  juslicva,  %i 

William  Htts,4y,  and  Pehir  Di^w,,  w  5tJi  ilw«h  1 

pronounced  this  deliverance  : 

"  The  subscribing  justky?a  ha\ 

this  pnxiess,  and  heard  |>artlii9  uji 

fender,  llepel  the  objections,  aiid  Bpi*iwit  fti 
nation  to  proceed.** 

The  de fe n* ler  Iia v  i  ng  be*'  r  i  i  i  i  r  r-  . ' ' 

pled  *^  not  guilty  s*r  a^fl  ?*  p<*'>'         ^  ^.  t-yM  -u^  ^  ^^ 


both  parties  oviddiiPS  Vh    i'JiUjuj^I  r*/  t  >   |r^ran^J 


-  •'^  *■ 
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fiscal  in  sapport  of  the  complaint,  but  Kusadl  declined 
to  lead  evidence.  The  term  for  proving  was  then  cir- 
cumduced  till  the  8Ui  of  March,  when  Rnsscll  having 
again  attended  in  Court,  John  Smith,  one  of  the  three 
justices  who  had  been  present  when  the  proof  was  led, 
and  John  Lang,  another  justice  who  had  not  been  pre- 
sent, fiigoed  ajoinicoavifCtion^  hearing  that  the  com- 
plainer, 

« 18  convicted  before  ui»  John  Lung  and  Jolin  Smith,  two  of  her 
Maje3t/»  jostices  of  the  p«ace  for  the  eaid  poimtjr/*  and  iropos- 
iug  a  fine  of  £2,  "  together  with  the  sura  of  jE3. 12. 6.  of  expenses 
of  process ;  and  that,  in  default  of  immediate  payment  of  the 
said  sums,  the  complaincr  shall  be  imprisoned  and  kept  to  hard 
labour  m  the  prison  of  Glasgow,  for  the  space  of  twenty  days, 
unless  the  said  sums  shall  be  Booner  paid." 

In  virtue  of  this  sentence,  Russell,  who  had  declined 
to  pay  the  fine  and  expenses,  or  to  enter  an  appeal  to 
tha  Quarter  Sessions,  was  the  same  day  ^ven  into  cus- 
tody by  the  procurator-fiscal,  and  committed  to  prison. 
Throe  days  aftenwards  Busaell,  having  presented  a  note 
of  suspeitsion  and  liberation,  on  various  grounds,  ob- 
tftined  a  warrant  for  his  liberation,  on  finding  caution. 
On  advising  the  bill  of  suspension,  with  answers  for  Mr 
Lung,  the.  |u:ocun^tQr-fiscals  the  Court  of  Justiciary  pro- 
nounced the  foUowing  Judgment : 

"*  Edinhut^,  \st  June  1644.— The  Lord  Justice-General,  Lord 
losticc-Clerk,  and  Lords  Commissioners  of  Justiciary,  having 
ieard  parties'  procurators.  Pass  the  bill,  suspend  the  sentence 
complained  of  sin^yUciter,  and  decern :  Find  the  respondent  liable 
n  expenses,  both  in  this  and  the  Inferior  Court,  of  which  allow 
in  account  to  bo  given  in,  and  remit  the  same,  when  lodged,  to 
the  clerk  of  Court,  to  audit  and  report***  ♦ 

Russell  thereafter  raised  an  action,  concluding  for 
£500  in  name  of  damages  for  wrongous  imprisonment, 
Fhc  summons,  narrating,  i/Uer  alto,  the  facts  above  men- 
ioned,  stated,  that  the  conviction  and  sentence  were 
ncompetent  and  illegal,  for  the  reasons  therein  men- 
ioned  ; — the  only  one  of  which,  ultiraatelv  relied  on, 
ind  which  had  been  the  ground  on  which  the  Court  of 
f usUciary  appear  to  luive  proceeded  in  suspending  the 
entence,  being,  that  the  conviction  and  sentence  had 
Kjcn  pronounced  not  by  the  three  justices  who  made 
vizandum  with  the  proof  and  proceedings,  but  by  two 
iistices  jointly,  of  whom  only  one  had  heard  the  proof. 

To  this  action  Lang  lodged  defences,  in  which  he  set 
3rth  the  17th  section  of  the  statute  2  and  3  Will.  iv. 
.  68,  which  is  in  the  following  terms : 

And,  foe  th^  protection  of  persons  acting  in  the  execution 
f  this  act,'  be  it  enacted,  that  all  actlpns  and  prosecutions  to  be 
>mnMnoed  ^gainst  any  person  (br  any  thing  done  in  pursuancd 
rihiaaet,  sIhiU  be  .eooimeoced  within  six  calendar  month* 
[ler  M^e  fact  cpmmitted,  and  n^t  otherwise ;  and  iUotice .  in 
riUng  of  such  action,  and  of  the  caus^  thereof^  ahall  be  givun  tf^ 
le  uercnder  one  calendar  month  ax  least  before  the  commence- 
ment of  Uie  action, .  and  no  prosecutor  shaU  recover  under  such 
;tion,  if  tendoe  otC  sufficient  aaiendii  shall  have  been  duuIq  h^ 
ro  such  action  brought,  or  if  a  sufficient  sumiof  money  shall 
ive  been  paid  into  Conrt  after  such  action  brought  by  or  on 
?half  of  the  defender.** 

Upon  thiSr  section  of  the  statute,  he  pleaded^ns  a  pre- 
minaiy  defence,  that,  in  respect  no  such  written  notice 
ad  been  given  to  the  defender,  although,  as  a  party 
iting  In  the  execution  of  the  act,  he  was  entitled  to  it, 
le  action  fell  to  be  dismissed. 

It  being  admitted  by  the  pursuer  that  a  month's  pre* 

■  J  '     ■    ti       I    I  J ■     U     »  ■  ' I 

•  For  a'te^Jbrt  of  the  6iic  In' the  Court  of  Justiciary  see  Rtts- 
U  v.  lasxtgj  iBt  Juni  1«44  /  brown%  Jm\Mkty  UepdHa. 


vious  noUoe  had  not  b^n  given,  the  preliminary  de» 
fence  raised  the  question,  whether  the  defender,  in  ob- 
taining and  putting  in  force  the  conviction  and  sentence 
which  had  been  quashed  in  the  Court  of  Justiciary, 
could  be  held  to  have  "  acted  in  pursuance  of*  the  sta- 
tute, and  to  have  been  thus  entitled  to  notice  one 
month  before  the  commencement  of  the  action  ? 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  the  accompanying  note : 

**  4/A  Fdnruarw  1845.— The  Lotxl  Ordinary  having  heard  coun- 
sel for  the  parties  upon  the  first  (preliminary)  defence,  and  con- 
sidered the  process — In  respect  tiiat  the  deft»der,  in  re^rence  to 
the  various  proceedings  imputed  to  him,  falls  within  the  protec* 
tion  of  die  sutote  as  *  a  person  acting  in  the  execution  thereof,' 
iHdle  all  that  he  is  alleged  to  have  done  falls  in  like  manner  to 
be  regarded  as  being  done  by  him  bonajide,  and  with  a  reason- 
Me  ground  for  his  supposing  that  the  same  was  in  the  pursu- 
ance of  the  said  *act,'  Finds  that  he  was  entitled  to  notice  of 
action  in  terms  of  the  statute ;  and  therefore,  and  in  respect  tliat 
no  such  notice  was  given,  sustains  the  said  defence,  dismisses 
the  action,  and  decerns :  Finds  the  defender  entitled  to  expen- 
ses ;  appoints  an  account  thereof  to  be  given  in,  and  remits  the 
sMne,  when  lod^^  to  the  auditor,  to  tax  and  report. 

**  ^ote.— 1.  The  ^procuratoT'^mcaP  being  one  of  the  parties  at 
whose  instance  the  statute  authorizes  the  pKoeccutioM  of  offend- 
ers against  its  provtvions,  there  seems  to  be  no  doubt  that,  ia* 
instituting  and  feUowrng  out  such  prosecutions,  he  falls  within 
tlte  statutory  description  of  persons  *  acting  in  the  execvtioki  of 
this  act,*  and  as  such,  tlnreforo,' entitled  to  plead  the  protection 
of  the  statute,  (§  17.)  Tike  Case  of  Beechy,  »  B.  and  C.  806,' 
shews,  that  had  the  prosecution  been  libdled  '  at  the  instance 
of  the  owner'  or  *  occupier"  of  the  land,  such  owner  or  occupier 
would  have  come  wittiin  the  protection.  There  is  no  room  Uxt 
distinguishing  the  case  of  the  fiscal. 

*'  Tliere  appears  to  bo  just  as  little  doubt  that  the  things  done 
by  the  fiscal  are  (so  far  as  the  plain  intendment  of  the  statute 
requires  for  entitling  to  protection)  to  bo  held  as  things  done 
*  in  pursuance  of  this  act ;'  fer  these  words  do  not  imply  that 
the  proceedings  must  in  all  points  have  been  regular  and  cor- 
rect. Otherwise,  as  has*  been  frequently  observed,  *■  the  notice 
which  is  directed  to  be  given  to  justices  and  other  officers  be- 
fore actions  are  brought  against  them,  would  be  of  ao  i»e  to  them 
in  cases  where  they  have  acted  wiM/i  the  strict  line  oj' their  duty, 
where  they  need  no  protection,  but  was  only  required  for  the 
purpose  of  protecting  them  in  those  cases  where  they  intended  to 
act  within  it,  but  by  mistake  exceeded  it.'  (Per  Lord  Kenjon  Ih 
Onsenway,  4  T.  R  555.) 

**  It  is  chiefly  m  England  that  cases  of  this  kind  have  oo- 
cuned.  And  the  role,  as  resulting  firom  all  the  authorities, 
seems  to  be  accurately  collected  and  lidd  down  in  a  reeent  pub** 
licatioii,  in  the  propositions  about  to  be  quoted.  ThciBe  propo- 
sitions, it  is  true,  are  expressed  with  leferdtooo  mireinroiedif 
ately  to  the  case  of  Justices  or  other  magistrcUe»,  but  tbepiindplq 
applieaequaliy  to  wlmtciFCff.  sAaiBtery  ojfioer  the  ptotoclioa  ex- 
tendatO.  '  '' 

'^(U)  « The •tatnt» supposes  a  wrvii^ to Aove 6cm </«aie in eoiiso* 
qoence  of  sonw  ctaosiv  or  ujmnt  of  authority.'  *  Hencc^  if  the 
SKt^MMHottfrte  within  the  jurisdiction  of  the  magistrate,'  and 
heiMendedto  act  as  a  magistrate  at  the  time,  andf  he  luid  rea^ 
ipmabie  ground  ftv  mxppoaoff  thai  the  thmg  done  1^  kim  was  iii 
execution  of  his  authority,  he  is  within  the  protection  of  tiie  sta- 
tute aUtouakhe  a€t  errtmeousiff*  ^The  statute  applies,  e^i/leM 
ike  met  be  wMfy  eiien  to  the  juris^Scthny  wad  dome  diverse  intuitu.' 
(6  Chitty's  Bom's  '  Justioe,  S8fh  edit.  p.  567,  and  authoritiea 
iHck,)  ' 

**  (a.)  *  On  the  other  hand,,  vh&re  tkere  is  no  eohur  whateverjbr 
tofposing  that  the  act  done  is  authorized,  then  notice  of  action 
is  not  neoessary ;  for  where  an  act  says  that,  in  the  case  tA  an 
action  broiqfht  against  any  person,  for  any  thing  done  in  purtuM 
anee  or  in  execution  <^the  actf  the  defendant  shall  be  entitled  to 
certain  privileges,  toe  meaning  is,  that  the  act  done  must  be  of 
that  natvre  and  description  tiiat  the  party  doing  it  may  reaaon" 
abfy  have  supposed  that  the  act  gave  him  authority  to  do  it.' 
(Ibid,  p.  588,  cithig  Bayley  J.  in  Cook,  6  B.  and  C.  355,  Ac) 

**  Applying  those  ruks  to  the  present  case,  the  flscal's  nght 
to  notice  can  hardly  be  disputed.  Bee  further,  Cann.  10  Ad.  and 
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Cd^l^  U  lirast  BoW  be  tegAhM  as  hftrbig  from  tbe  flfst  been 
A  mdUt^y  ftM  {bere^i^inoompeteiit  to  be  plead^  tk  ereti  lobk^ 
a;t,  1^  a  tfiii^  done '  in  putMianc^'of  itKe  ittattite.*  ipat,  I.  tmlei^ 
iHie  (»titfcll0tfhfldb^n^[)tift8hed^^hel^c6aldhAi^bten  ho  §1^^^ 
fot  ii!Afikt\t  pr^cMthiir  ft^  ^H^  tyresent  action.  9.  The  ttatttle 
.itself  implies  thiit  th^re  is  ^to  be  ^refcecdon  for  sotnething  more 
'than  mere /orma/iW-^aftiniyi  for  it  exprtssly  eicQlade^  '  vMntof 
ftfrvC  ifA  E  grokma  for  qnasinng  the«dnviction,  (5  15,)  and,  thet^ 
•ibre,  the  farther  jirbteedon  ^en  by  §  17  to  parties  adting^ « In 
the  e^ectttion  or  pursuance  <rf-theiact'  must  necessarily  have  re- 
^reuce  to;ferrots  in  the  siAatafkw  of  the  case.  8.  That  the  sta- 
tutory protection^  besides,  is  not  forfeited  by  any  quashing  of 
tbe  convictioh  is  clear  from  this,  that  notice  has  been  found  ne- 
cessary where  tlie  conviction  had  been  held  bad;— in  one  casie 
as  having  been  pronounced  by  a  single  justice,  where  the  statute 
tfeqtdt^'texn-^Weller"^,  Bast  Sd4."  And  in  another,  as  having 
been  pronounced  by  a  magistrate  wber^  the  offence  on  wl^ieh 
It  proceeded  arose  afltbgcJthet  duitfhis  ierrihry:  Prestige,  1  B. 
wM,  C.  12.  4.  Hiid  tbe  present  action,  accordingly,  instead  of 
1)elng  brought  against  iSbibflstal  b^n  Immght  against  tliejtti- 
tfcw,  th^  couM  have  been  no  question,  on  the  strength  of  these 
%nd  other  similar  authorities,  as  to  their  being  entitled  to  plead 
the  statitttory  protection.  Now,  tlie  fiscal  really  stands  here  in 
amorefaYourable  situation  than  even  the  justices;  for  any 
error  or  ^nngularity  libelled  appeam  wiiolly  to  have  been  the 
act  of  the  latter.  So  far  as  ^e  fispal's  own  proceedings  are  con- 
cerned, nothing  Is  alleged  against  him ;— the  gnmnd  of  liability 
flight  to  be  enforced  in  his  case  being  merely  that  he  did  not 
^t  m  judgment  upon  the  proceedings  of  the  justices,  and,  in  re- 
spect of  their  i$upposed  irregularity,  interfere  to  prevent  the 
Conviction  which  they  had  pronounced  from  being  followed  oUt 
tu  the  way  atid  manner  vhcch  t!iey  had  expressly  and  tk  «snoi»- 
iPiif  directed.** 

Bussell  reclaimed.     At  advising, 

'-  TArdJuaHed'^Oen&rtd,''^^^  considering  the  arguments  which 
w^  heard  on  a  former  day,  and  attending  to  the  provisions  of 
'the  act  2  and  9  WilL  iv.  c.  €8,  utidei}  which  the  original  com- 
plaint was  brought  by  th^  respondent,  the  procurator-fiscal  of 
the  Justice  i)f  P^ao^  Oourt  of  l<anarkshirc  against  the  pursuer, 
I  hav^  formed  an  opinion  in  &vour  (tf  the  interlocutor  of  the 
-tohi  Ordinary. 

There  can  be  no  doiibt  that  the  procurator-fiscal  is  expressly 
liutfa(Miced,  by  the  second  section  of  the  act,  as  well  as  tlie 
owne^  or  occupier  of  any  land,  to  prosecute  for  any  trespass  in 
fi^areh  of  game  thereon  %  and  I  have  as  little  doubt  that,  in  so 
prosecuting  and  insisdng  ageunst  the  pursuer  as  guilty  of  a 
violation  en  its  provisions,  the  respondent  was  acdng  in  txecu' 
thn  of  ike  acf,  ttkd  m  purtuaikc€  of  it*  His  complaint  was  ex- 
pressly founded  OQ  the  act,  and,  consequently,  in  following  it  up 
before  the  justices,  he  was  manifestly  acting  in  pursuance  of  it. 

The  justices,  before  whom  the  case  was  brought,  dealt  with  it 
as  falling  under  the  act,  and  proceeded  ultimately  to  decide  l^ 
convicting  the  pursuer,  and  pronouncing  their  conviction  accord- 
ing to  the  form  prescribed  in  the  act  itself!  And  the  fine  not 
'having  immediately  been  paid,  the  pursuer,  in  terms  of  the  con* 
yiction,  was  ^nt  to  prison. 

Trae  it  is  that,  founding  on  iJleged  illegalides  in  the  pro- 
cedure, he  applied,  by  suspension  and  libenition,  to  the  Court 
of  Jasticiary ;  and  tikHi|^  other  grounds  were  no  doubt  plead- 
ed, that  Court  suspended  the  judgment,  on  the  single  ground 
that,  after  di^^ht  adjournments,  more  than  one  jusdoe  to^ 
part  in  the  proceedings,  and  that,  besides  the  justice  who  took 
the  broof;  another  was  present,  and  joined  in  pronouncing  and 
issuing  the  couviction,— contrary  to  the  true  meaning  of  tile 
■act,  and  therefore  unauthorised. 

The  pm^uer  having  inbsequendy  instituted  an  aolion  of  dA- 
*m^^  against  the  proourator^fiscal,  on  account  of  his  alleged 
iilegcH  toiMitHiM  and  inmrisonmenty  he  has,  in  defence,  plea&d, 
that  the  17  th  section  or  thid  statute  ai)R»rds  him  fhli  proteedon 
»gm»%  itr-rAnd  }\ub  \m  b9e^  suftained  bv  the  Lord  Or^inaiy. 
The  17th  section  is  in  these  words,— (reads.) 

Now,  loolaiig  At  thii  enactment,  declaredly  for  protecting 
ifiose  aciing  in  execution  of  the  act,  fUll  effect  must  be  given  to 
its  provisions,  both  In  regaJE;d  to  the  time  within  which  any  ac« 
ttoihw  Jtrtsecutioa  must  be  raised,  and  that  important  provi- 
^iop^  tha^  kt  ieast  onciucihth's  notice  shall  be  given  before  corn- 
mehdng  any  action  or  prosecution. 
*'    It  would  be  quite  enough  that  the  legiilature  hat  declared  that 


aufEfh-IMi  df  pi^9tM(lS<»*  tf '4110  tibi^ 
bik  the  purport  ia  made  maatife^t  by  what  InaiedistalfiiH 
-tilal  in  ordeff  to  discxtarage  'feiiob  pniKtmtiM&  no  mmis 
lAaVi  t&oof«t;  ^sti2fl0)PsW  ammU'h^iitw^  fcsdM;  isd  fir  «yi 
being  done,  the  notice  of  one  month  seems  plainlj  pnmfaL 

Seieing  tha«  this  ppMCiitoir  innate  aghast  die  prttins- 
ilteal  for  jesoo  (^  damages^  on  abObnnt  of  1^  htTiBg  ben,  ^  la 
meann,  iUeg^y  convicted  a^d  jmpHitoned,  it  seems  «ttel7i^ 
^^Ible  that  he,  hi  defence,  kf  tkdt  to  be  ttntitted  to  Bay,  ki  Mi^at^ 
M  pm-suance  of  tk4  <i6ii  by  doing  W'hat  the  act  eiprenly  9seksm 
him  to  do,  to  kistitnte  HOompUhlt /or  a  9iolatio»  rfiis  enoetant 

His  case  is  hind  enbv^h,  resting,  as  the  action  agtia^  & 
does,  on  the  ermrs  of  the  justices,  over  whoa  he  his  Bocsabi, 
^oA  whose  assessor*  iheir  elerky  «akl  not  he^  in  nality  is,  if  fiir 
*recpiii«  such  assistance.  But  as  the  prn'suer  voma  that  tfae  ic 
has  been  vi(^«cd  in  regard  to  h^  the  fiscal  is  eqiull;  e^ 
to  the  protection  whkh  it  has  provided  for  every  penoD  fk 
has  done  any  thing  ^tn /»tif^n*aa«0  ^  cto'<ici." 

TTiere'  cau  be  tt6  doubt  tlHit^'  tftoii|(h  the  tcft  dstt  eostRi^ 
that  proae^iHiloUs  may  (belnatltaMd  i^ainst  penooi «%« 
mkrsnetncie  of  H,  hot  who  have  coeasSooed  wroogs,  fH  ittap» 
Wibed  the  way  andmanner  in  wh^  such  iptoi&ca&mM 
be  oonduet^  and  has  fixed  Ae  time  wfthin  which  diey  osslf 
be  brought,  and  has,  besides,  r^equiretiit  as  an  faidiBp««bk]R> 
limhia^^  that  ^ne^mdiifh'bnotiee sit  least  shall  bes^  aa 
defender  before  commencing  it. 

But  the  14th  section  of  thitf  B«ttie  act,  w1^  it  profit  a 
the  right  of  any  per^n  aggrtevM  **  by  ojty  wmtiMm  n  f/nm 
q/*  (^  <i(^  to  appeal  to  the  Qnaiter  Besdons  of  the  P^ 
holden  not  less  than  twelnedi^  alter  such  ceovietkn,*iiih»i 
an  express  provision,  that  Mch  person  shall  give  totheooapi» 
ant  <*  a  notice  in  writing  ofsneh  appeal,  and  ef  the  cm  tf 
matter  thereof^  within  ttoe  days  after  such  oonTk:tioo,'i& 

Now,  safely  this  notion,  iftteglebte^  would  ailM aeoa^ 
bar  to  any  appeal,  however  otherwise  wdl4buaded  itsss^H 
against  any  convictioh.  In  like  manner,  the  neglect  tf  ^ 
notice  on  the  part  of  this  pursuer  must  be  filial  ts  his  tfdos^ 
damages. 

Lord  MktekmkiL^tsL^  question  w%ethar  notkeef  taistoii 
aetioaottght  to  be  given  to  afford  the^efoader  an  epportaii^* 
settling  the  matter  in  dispute,  I  do  not  think  a  strict,  Inti&A 
construction  rather  ougffat  to  be  adopted.  This  notioe  is  inoec^ 
agement  to  parties  to  act  upon  the  atatote ;  and  at  it  a  «£f  <> 
any  one  who  intends  to  raiae  an  aCtiOK,  for  any  wrong vteek* 
supposes  he  has  suffered  fi<om  parHea  so  aethig,  togifs  t^P 
t»es  notice,  tiiere  can  be  little  room  for  any  piea  of  htfdsk»)f 
requiring  that  such  noUce  shall  be  g^ven  bdhre  letioo  ark 
commenced.  Now,  looking  to  this  general  rnle^  ori»H' 
any  foir  rule  of  interpretation,  it  cannot  bo  said  thai  the  !^ 
done  by  the  defender  were  not  done  in  pnrsuanceof  thr^tia 
The  statute  gives  express  right  to  the  procurater4Kid  ^  ^ 
secute  for  the  o^ace  of  poadiing,  against  which  it  striken:  * 
the  defonder  did  prosecute  in  terms  of  tin  statate^  c^?^ 
and  regularly,  as  procurator^fiaoal ;  and  he  so  proeecstvi  k^ 
the  Court  having  jurisdiction  by  the  atatote.  Thii  v»  ^ 
niably  in  pursuance  of  the  atatute^  and  tbedeftDdcrbadss^ 
object  in  the  proceedings  than  to  follcrw  out  the  ststtrt*.  ^ 
Court,  before  which  the  proaeeution  waa  brought,  eBsnctar 
not  regularly,  but  the  Ootirt  did  convict.  The  jBd(g«wtrfdj 
Court,  however,  was  not  the  judgment  of  the  prooaraw^^ 
at  all.  But,  it  is  said,  he  proceeded  to  carry  die  osefictiie" 
execution.  Can  that,  then,  be  Isaid  to  be  "adnng  di^ 
him  "  not  in  pursuance  df  tiie  act?"  Was  he  bound  »# 
♦  the  conviction  by  his  own  authority,  and  give  entire  issajj 
to  the  person  convicted,  or  was  he  bound  or  oitttied  t»  ^ 
against  the  sentence?  At-' ill  events,  can  it  be  said  Ait h^ 
m  gniasly  IjounJ  to  saeli  a  course,  that,  by  »qt4ei*g«i'* 
pt^in-T  on  (ition  tUc  scRtonee,  bis  acts  must  bp«f«<ll*jj 
not  iltmt*  in  imrsvmne^;  of  tlie  statute  at  aU?  I  e*lsiol  ™'* 
H(?  w^ast  in  fact,  endeiivourini^  to  folltiw  mil  hk  pad  c^)*' "- 
prescritHjd  by  tlie  statute  to  the  be*t  of  hk  ahUiilj,  sftJ  *^ ' 
else.  I,  therefore.  tliinV  he  was  entitled  vct  the  ffatMO!  *^ 
Tlie  (iu(?3tion  deddo«l  in  the  suipeniiuQ  and  HbStf^  */* 
Court  of  JitPliciarv,  via.^  wh<?ther  thi  convictfao  «**•*'* 
to  be  in  ptirsiJiince  of  the  stattJte,  soasfofae  «wnii<i<*** 
vieTiv%  was  not  the  sanie  qut?iiiton  that  is  now  bdiM  »  ^ 
qjioation  looked  tiot  to  tlie  miDd  of  the  pro&et-utor^  ladlfc''^ 
done  hy  bim,  but  !o  irhethcr  the  pr^jLi^ediufi  llarti^l^^ 
'fit  to  ho  rv?^'fiPied  A8  procwilings  fairJv  ilniil{r  Hf  f** 


.im.] 


msm^jeowm  QFiSEgm^j^  4*c 


*J0 


in  the  note*  .  The  opljr  ^fiti  i$v  wbeUi^r  ^«  ii;  an  mUm  in  Ti^ 
g»id  towhiQh  U  w»*  AQQMBcury  ta  give  U^  sotioo  sve9oril>ed  )^ 
thestotote?  .  .  /-...i     :.  I       •  ',        :  ' 

Tlio  words  aro  verj  g^p^ml  wrt.  cooaprobwBlvfti ,  Notice  it 
prescribed  to  be  gii^e«  **  in; all  aotioiis  aod  pJMecutkma.to  be  con^ 
meoced  AgaaxLs^  qiw  pej^^or^  f^r  any  tbing  done  io.  puif^^aijuQe  of 
tliia  act."  Now,  wre  jn  qo  4oi|b(  that  i\m  detiaoder  foJls-  uzvder 
tbe  de^eription  of  a  person  oQDteioplatecl  hy^  ^he  act .  He  4s  tb^ 
procurator-dscaV  aQ  offieer  e^ff^fly  ei^po^wened  bytjie  aci  to 
evry  it  into  effix:t»  Aad>  thia . coi^iclef atAoa :  tA^  the  pz^^ent 
case  out  of  the  rule  U^  Aown  in  the  BdeUsH  oaaee  referred  to 
inargumenton  theparlof  thep»f9i«Hr«  la  those eaae» ciirtaui 
persoas  had,  in  the  obAiucteir  ofi  gamek/eepera^  dofie  eertai^ 
Uiioga^  for  whlcU  action. waa  bl:Q^ghl,;  aaul  i^  wa^  iomd  thai 
iKHic«  was  not  neoessary*  beeaose,  t^  jtyHOOuasions  of  the  persona 
acting  as  gamekeepers  being  inValid,  thej  were  not  persons  who 
eoold  aet  ia  ^urstMwae^  of  the  net,  a^d  oQoaeqMiently  did  not.  fall 
within  the  description  oi  the  persona  protected  \f>  the  stotiU^ 
If  the  pursuer  could  haTeiAiralidated  the  defender  s  title  as  pra- 
curator-fiscal,  he  might  have  raided  such  a  question,  and  might 
have  availed  hhnself  of  the  authoxatj  of  those  deeisiona.  Sere  no 
soch  question  d^oes  or.0Oi|ld  arisen  ^ 

Xhe  dqIj  <^eatiiH»  i|»  whether,  what,  the  defender  did  was  i^ 
pursuance  of  the  statute  ? 

NoWy  on  reading  the  auHHOons,  and  taking  it  in  its  most  ob- 
vious sense,  it  seems  %o  admit  of.no  doubt  that  the  whole  series 
of  facts  dvffged  against  the  defender  are  nothing  butaots  dQue  by 
hin^lA  pursuance  of  the  atatufe-rs*  fu«  acts  of  the  nature  described 
a^d  mlKorixed  by  the  atartute-*do«e  hy  apersoa  contemphited 
by  thu  atati;^,  as  one  of  the  ioAtriimenta  for  carryixiig  it  ii^to 
eifoct, 

,  But  tlie  pufStter  mainj^ns  a  mare  nice  and  critical  construe* 
tioBt  founded  <m  the  ciseumstance  of  the  conviction  having  been 
quashed  by  the  Court  of  Justiciaiy,  and  the  particular  sense  of 
the  terpi  "in  pursoanpc'^hpld  to  he  iuipVed  by  that  decision. 

By  the  19tli  section  it  is  provided,  that  no  "  conviction  in  puiv 
•nance  of  this  acti*'  ^  ^^M  be  granted'  $^  ^*  want  of  form,  or 
removed  byadvoeationi  auspensioo,  oi^  veduotion,  into  any  supe- 
rior court  of  law-" 

Now,  it  w  said,  thia  c<vnvictiea  was  removed  by  suspension 
into  the  Court  of  Ji^ticiary,  apd  there  quaslied  {  so  that  it  must 
hare  been  held  to  beacoAvicUoA  not  "  in  pursuance  of  thb  acV 
from  which  the  infeven^  iad^pawn^  that  tlve  acts  done  by  the  de- 
^ader  were  noti  in  pi}]»iia»oe  of  the  statute  and  consequently 
the  prosecution  ^Dot,  cvie^which  ;requiredtnoticek 

I  doubt  the  soundness  of  this  reaspnine>  though  it  is  impos- 
lible  todenyitBi^sibiiity.  , 

la  the  Jitst  place,  {  9,m  inclined  to  think  that,  though  the 
rorda  used  in  the  Idth  and  17th  sections  are  the  same,  "  in  pur- 
oauce  of  thia.aet,"  we  mm^  construe  tliem  ia  the  sense  justi^ed, 
lod  requiretl  by  the  expression  to  which  they  &^  attadied. 

In  t^  Jl5th  section,*  dte»expre^ion  conviction  is  a  legal  tei^m, 
fuporfeii^  a  certain  legal  result ;  vadt  thesrefore,  when  the  words 
in  parKujMice  of  thia  aotT  are  added,  ^  Court  may,  as  I  pre- 
tune  the  Court  of  Justiciary  did,  construe  these  words  as  mean- 
ig  ^*  &  ^ioavicti<Hi  under  tlie  toms  and  conditions  pointed  out 
y  the  statulef"  and  therefore  entertain  the  suspension,  on  its 
ein^  admitted  that  the  conviction  was  by  certain  justices  who 
od  not  heard  the  evidenea 

But,  in  the  17th  section,  tlie  words  neither  demand  nor  war- 
lot  any^  such  nicety  of  constructAon.  Every  prosecution^  for 
ly  thing  done  in  pursuance  dthe  act,  must  be  intimated  a 
lontti  pprevisusly  to  the  defonder..  • 

Xlie  iiaiib  ^li^  eveniieoessaigr,,QOfU|tr]iction  of  the  words  in  this 
auae  aa,  that  tbe^  denote  thuiigs  dope  not  die  jur^  but  de/acto^ 
L  carx^yil^  out  w  aUtute.  Indeed,,  but  for  this  construction, 
te  protection  would  .be  nugatory^  ai  there  is  hardly  a  conoeiv- 
t\e  OA9Q  in  whid^  tl»i»ga  dtjure^  hi  ^terma  of  the  statute,  couM 
.  fsver  «»id«.<il»i»lWP<»<rfpro«twliG»atall 
J^taft  T^dJjr  we.aitti^g  hpre  are  nptcajtled  upon  to  decide  upon 
e  fn^aiiiog  o<$l^ir<3^dit  "  hi  pur^ua^^ee  of  the  statute/*  in  the 
,%H.  j0e<^iOB»  Onr:cii4y  Pi9e<^  is  tad^  with  these  words  in  the 
tU  irir'tVrn  and,  aiinoaiimng.i«  thiAfieetio%  I  ha¥e  no  doubt 
mt>  tta«r  ai^^r^.  been  rigMyo<>(ut(n«a^  bar  .the  jU)^ 
4to^4. -Mine  of  the  |;^Eliab.qaaes  are  qmte  inclusive.  In  the 
se  €^rm9^  liWSjiiw?  W  antkodriy^  conyioion  for  cer- 
'    iiip%,^wj>jfli|ti^^^wJi»ac«took 


.1  Onifii^iiig^uaeiTO^hedM'ffo^^waitthe'qaft^^ 
the  conviotioi^.  but  liberated  the  party.  There  ooujd  be  httfe 
doubt  that  thia  proceeding  was,  to  say  th»<  leasts  ,aa  xonch  out  of 
tlie  statute  as  any  tlung  winch  occurred  here.  Yet,  on  a  proser 
cution  for  damage%  it  was  fonnd  that  notice  was  necessary. 
The  same  was  held  in  the  cas^  of  Prestige}  in  which  the  Justice 
had  acted  beyond  his  territory. 

On  the  autho^ty  of  these  oases,  I  think  it  clear  that,  even  if 
the  action  had  been  brought  against  the  iustipee  who  pronounced 
the  conviction,  notice  would  have  been  indispensable.  And,  in 
this  particular,  there  seems  no  distinctipn  between  judges  and 
inferior  officers,  whose  afitingsare  ejipressly  contemplated  l^  the 
statute.  It  iano  question  aato  liability,  but  i^erely  whether 
certain  things^  not  entirely  in  terms ^  the  statute,  can  b^  Itel^ 
to  be  acts  done  *^  in  pursuance  of  the  statute,'*  in  TWKfic^Ui  the 
enactment  requiring  notice  of  action. 

But  there  is  aiiother,  and,  I  think,  anuure  c0Qclnsive  answer 
to  the  pursuer's  arp^menrt. 

It  may  be  true  that  the  oonviction  was  not  a  thing  done  "  in 
pursuance  of  the  statute '"  but  then,  in  regard  to  the  defonde^ 
that  of  itself  will  not  take  the  case  out  of  the  pretection  of  ttie 
17th  clause,  because  the  incompetent  cowiction  is  not  the  ground 
of  action  against  the  defends.  That  could  not  he  s^d  to  be  a 
thing  done  by  him  at  alL  Accordingly,  the  things  done  bv  him, 
and  so  stated  in  the  summons,  are  the  apprehension  of  the  de» 
fonder,  and  the  variooa  steps  for  carrying  the  conriction  into 
efi^t. 

Now,  it  appears  to  me^  that  all  those  matters,  formingv  in 
truth,  the  only  ground  of  action  against  the  defender,  ^^re,  in 
so  far  as  regards  himi  tfainga  done  in  pursuance  of  the  act.  Ihejr 
were  the  very  things  which  the  defender,  the  procurator-fiscal 
was  authorized  and  directed  to  do.  And  though  they  may  pos- 
sibly be  the  foundation  of  an  action,  as  done  on  an  erroneons  or 
mcompetent  conviction,  they  are  clearly  de  facto  £tungs  done  by 
him  in  pursuance  of  the  ac^  and  so^  falling  under  the  protectibn 
of  the  17  th  section. 

,  Accoiding  to  any  other  view,  the  fubs^gumt  quashing  of  tthe 
conviction  would  take  ev^y  act  of  every  subordinate  officer-^ 
the  officer  who  took  the  piity  to  jail— the  jailer  who  leceiyed 
him — out  of  the  protectiott  of  the  statute.  All  these  matters, 
though  taking  place  ostensibly  nnder  the  anth(nit0r  of  t^  sta- 
tute,, would  be  held  to  be  acts  out  of  the  statute  altogether. 

I  cannot  adopt  such  a  construction.  On  the  contrary,  I  think 
it  quite  clear  that,  while  the  conviction  stood  unqnashed,  all 
these  parties  carrying  it  into  effect  must  be  held  to  have  been 
acting  in  pursuance  oi  the  act,  at  least  to  the  extent  of  requiring 
notice,  under  the  17  th  section,  if  action  b  brought  against  them. 

Tlie  pursuer's  own  summons  states  nothing  against  the  de- 
fender but  facta,  which  I  must  consider  to  be  things  done  in  pur- 
suance of  the  act,  and,  therefore,  I  must  hold  notice  to  have  been 
indispensable. 

Z<or(/Jis^rey.— I  concur;  and  after  the  fuU  and  satisfectory 
statement  of  the  law  relative  to  this  case  by  Lord  Eullerton, 
and  also  by  your  Lordships  who  preceded  him,  I  need  not  n^ake 
any  lei^fthened  remarks  on  the  subject  We  are  here  constru- 
ing the  17th  section  of  this  statute,  and  considering  whether  the 
acts  alleged  to  have  been  done  hy  the  defender  were  acU  to  which 
the  words,  **in  pursuance  of  the  statute,"  apply.  The  mean** 
ing  of  those  words  have  been  fully  illustrated  by  the  English 
cases  quoted.  And  if  it  were  held  that  the  words,  *'  in  pur- 
Buance  of  the  act,"  did  not  apply  to  the  acts  alleged  in  this  case, 
they  would  really  have  no  meaning  at  aiL  The  action  or  pro- 
aeqution  was  brought  by  the  defender,  the  procnrator-fiscal,  in 
the  execution  of  his  dttQr>  before  the  proper  court ;  a  sentence  of 
such  proper  court,  ex  fade  regular,  and  bearing  to  he  under  thia 
statute,  is  obtained  by  him^  and  it  is  carried  formally  and  regu- 
larly into  execution.  A  flaw,  no  donbt,  ia  found  in  the  sentence^ 
but  still  it  was  a  aeateoee  ef  the  pnq[wr  court  ex  fade  regular; 
and  if  the  acts  dcme  under  it  by  the  par^  in  whoee  favour  It 
was  pronounced  were  not  held  to  be  nider  the  statute,  the  17th 
aeotion  would  be  altegetlier  nugstory* 

The  Court  accordingly  adhered  to  the  interlocut^ 
«f  Ifae  liMd  Ordinary,  with  additional  expeiues. 

.   Authorities  for  Pursuen—Sawyer  v.  Macrone,  13  Shaw.  443. 
Prestige,  1  Bam.  and  Cress.  12.    Bush  v.  GreeiL  4  BingnAxOt 
new  series  41.    Millaton  o.  Borrow,  a  AdoL  and  £1L  .654.  \ 
Authonty  for  Pursuer.— Mah)ny  v.  WaUpsr,  2Ut  January^ 

.^..        ,  digitized  by, V3MV?.g*-V 
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EEPOMTS  or  CA&m  i*pc®p:r> 


Lord  Oreiitmriff  Irofy.— Jf^,  I'tumey.  E.  Ki  Gfirtlon  ;  Cluwlet 
Fifihe^r,  8.H.C,,  /l9«rt^,-*-i/*.  MIei  tor-Gel wriU  ( Aii<ler*on,>  H- 


2r*fA/M^re  1845. 
'"  Ko,  2t>8< — John  Pahk  Fr,KMrxGj  *5«apc/?/2(fr^  r.  Sii' 

Part  n^rsh ip  — .Joi  rj  t-  Stix'  k  Tom paiiy — Ptnrors— Sale—  1  ii t  en]  k*t 
'  — €'iiirH»t!t/«w<*««  ^M  ti-'AivJt  it  n'os  hftd  that  ikr  difCirtttrB  (ifaj'i^t^ 
V'  $t^^k  rfimpiiMif  httd  f*evfrer  in  stii  aSrbdn  Itttuis   wfikA    tJir^  kwi 

prnvhtutvof  nithnu*fh  tAt^ia  wm  m  exj tress  power  to  du  so  ctmiaiivcd 

in  the  ffmtrtief  f*f  tr^rtttftj. 

A  joint ^stock  Company  was  fonncd  in  Glasgow^ 
cjjled  iliG  Gliiagow  Wt'Jitem  Coiuctt^rj  CoQipany,  wiili 
a  capilal  of  £40,000,  The  contract  i>f  cofiimnery  wu.-i 
Bigiied  in  February  1845,  The  contrsuM  stated,  that 
the  subscribers, 

"  ConsideriiiK  the  expotJieney  of  providltiff  fldiiitioiuil  OBtl  Ixitter 
accommodolioii  fi>r  tlie  intonncnt  of  ilw  livad  for  tlie  city  uf  tlliu- 
ffow  fliiJ  surrounding  aiibiirbs,  have  re&otvod  fc&  form  Uienvsclvei 
iiilQ  a  society  or  ctim|wuiy  fur  dmt  iiijq>c*!5c,  \i^tli  a  BufBcieut 
dapitalt  and  liave  airrticd  on  thti  fuUowiiig  mk'S  tind  R-Riilalioni 
ftfl  thi!  fiinTkimotilal  princiijluii  occoiding  to  whiUi  the  said  com* 
pany  sh^dl  bo  managixl,*^ 

Article  2d  of  llie  diicd  provided  tliftt, 
"  G  round  pmpcrly  sUuatcd,  aud  of  sufficient  cxtt^nt^  In  tha  victnUy 
of  GhuiKOW,  iiliali  be  purc]ias(:«d  by  thu  c^/mpany,  and  pnclo^^^j 
and  tai^  aul  io  a  z^upvTiur  and  omanientnl  manner^  a-^  a  ]}\siCO  or 
piniiQM  for  intvriount,  iind  df.-ijKJSiHt  of  f<*r  burial-places,  liUra, 
tonibs,,  or  graves,  to  imllvidtiala  or  funilHos,  at  reai^nablc  and 
mo^k*raic  pricea^  or  for  the  erection  of  inoimnient»  to  dcecnted 
it»div'ido:dSj  and  cTery  thing  necessary  and  proper  for  a  burial- 
ground  ur  <x'mt)tery,  na  weti  as  for  conducting  \h\i  buriald  tlicrcin 
oa  ilu)  nioiit  approved  plan,  shall  be  providj^d," 

"    Article  12th  provided  that, 

*'  Tlie  whole  property  of  the  ciMitpdtiy  si  mil  >ic  vested  in  a  board 
of  trustees,  consist iuk^  in  the  $v^i  plm-c,  of  tbe  parties  follow- 
ing, vTz.t  ^\t  Jnnies  Campliell,"  and  others  **  nod  tiie  title-dcixls 
of  flU  ifTOund  at^quircil  or  to  lie  tw^rpnral  for  the  pur|K3sefl  of  tho 
cora|>auy^  aliall  be  taken  in  name  of  the  nm(\  trust<-'ea  and  the 
Borvivore  and  aurv^ivor  of  them,  and  the  heir»  of  tbe  longest  liver, 
in  trust,  for  behoof  of  tlie  company ;  Dedaring  that  the  said 
tniatLX>Sj  or  a  m^jf^rity  of  them^  siiali  have  power,  and  tlioy  shidl 
be  oblli^nl,  at  any  ttnie  wfien  require^l  by  the  directors  for  tjjc 
time  bvin^,  to  nsiiuine  aijd  to  convey  the  pubjixts  ve3te<l  in 
ihem  to  ^ucb  additional  trufiiec^  as  may  be  named  by  said  di- 
rector js,  for  the  purpose  of  alwaya  jireflorving  a  trust  feutUilly 
constitutttl,  tmiil  the  company  be  mcorporatecl  by  act  of  parlia- 
ment or  royal  charter.** 

Ardcle  13lh  provided  iliat, 
"  Tlie  affairs  of  tlie  compnny  sbiill  be  managed  by  a  board  of  di- 
rectors composed  of  seven  of  the  tnrstees  for  the  timo  beinjr,  to 
bo  oleete<l  nnnnallj  otj  the  first  Tiieplny  in  February  in  oach 
yt?ar  after  the  pre*ent  year,  and  the  tirsil  bonni  shall  cfmiiit  of 
Sir  Jarnes  Campbell^**  ottd  othew.  '^  all  ijefore  desiiirned,  who  ure 
hereby  eonstitilt^'d  artd  appointofl  the  mcmbej^  of  bocIi  board  of 
direciore  on  til  the  first  Tuesday  iu  February  IR46/* 

Ajrlicle  20lh  provided  thai, 
*^  The  diroeiof*  shall  have  power  to  coil  for  and  rewsiv^  pay- 
loent  of  tho  aliar^  suhscribo'l  by  tl»e  shareholdcra,  to  sulvct  and 
purcliaEC  ground  ailapted  lor  the  purposes  of  the  ixJTnpany»  to 
^T^  nn  plims  ftlfT  liijinjj  out  and  encloain^,  drainiiij^,  and  orna- 
nit-nting  the  euud  pxtlhuhU  and  tor  the  erection  of  a  chapel,  aud 
of  other  houses  and  lauildlngs,  and  of  tombs^  vaidta,  or  other 
pla^s  of  lepulf  nri\  to  ran  tract  with  parties  in  regard  lo  tlw? 
latne,  fix  the  prices  of  burial-plaoea,  lairs^  tombs,  graven,  or  ^itea 
fgr  monumenftiv  make  re^dations  or  by o  laws  l«r  tbe  luaruigc- 
m^nt  of  tho  cemotery  or  the  affaird  of  tlio  company,  and  in  ge- 
neral to  mattagtr  tho  whole  eoneonts  of  tlio  company,  sulyeot 
always  to  any  fip^ial  ordcra,  in^truclionst  or  resolutions^  whM) 
may  be  adopted  M  a«y  l^enur^l  tncijtiog  of  ihu  ^barehokwt  to 
^  held  aa  aftei  ttciUiioiied, ' '  ^  mm^i  t** 
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Article  30th  pra\idgd  ihat^ 

"  So  soon  a»  groood  ahaU  bn  aequiped  for  llie  pwpowoh 
terj'i  ami  ptauA  agreed  upon  by  tht*  directory  ibr  iayliu*  m 
same,  anrf  the  requisite  bcdldiofra  croctvxi  it  ^hnll  b  h  H 
power  of  tlKj  director*  to  swll  and  di?f|KV3c  of  fn 
ptaces  in  such  (ground  or  buildinfijfif^rhurml-;' 
or  jfraves  there!  ii^  and  niao  pieces  of  grounri  ;; 
metits  to  deceased  individuals,  to  any  per* 
may  desire  to  purchase  the  same,  at  ?uc)i  pHi^^ 
may  think  proper  to  fix,  atid  that  eithor  in  j>efpet«3ty,  tf 
the  exclOJiive  use  of  Imrfal,  or  interment  tJicn'iri  trir  ji  " 
period,  or  for  single  litU!nuentsi,  and  ako  to  lt  :I,-;^ 

ot  oitclo^ing  the  same,  or  of  building  or  erecLi'  t^i 

or  t4iblet  thereon,  but  always  uudcr  fucH  cofuiKini]^  ureri  und* 
tlons  as  the  dii^ctors  may  jud^  ei^petileut,  si^d  fiortkislirif 
under  the  condition  thai  the  ground  puroha^jed  Ahull  moE  be an^ 
for  any  other  purpose  savt^  tliat  of  burial  or  of  en^Ung  iMi- 
ments,  antl  tliat  the  purch.i«yre  in  tlie  use  thereof  ilmll  »Mi^ 
to  such  rules  and  regulations  aa  the  directors  or  the  cOK^ 
from  time  to  time  may  make," 

Article  ZBth  prodded  that, 
•*  It  shall  be  in  the  power  of  the  sharcholderR  "^  tfu-  j-omfuii^fi 
dissolve  the  «amo  at  any  time,  but  tlmt  only  i  "M 

iolutiou  shall  bo  reiolvod  upon  by  tho  ^qu:  i»i 

value  of  the  whole  sljareholdiet^  tl4ejc*Qf  at  tbti  usu)^  ai  4"fl* 
ing  apoeraily  called  for  the  puriM^c  of  con$idyria4t  mt-h  prop^- 
tioOt  and  whieb  shall  be  advert  iseJ  at  legist  i^^ ;  ■        ' 

gow  newspapers,  and  alsto  twice  in  the  EdtTi! 
each  of  the  six  months  previous  to  the  eame  U...^  ....^ .  ^-- 
the  event  of  ^^uch  dis^lution  being  agreed  ufion  ■§  nlwyMM* 
oemetery,  or  ccm^tt^ri^  belonging  at  the  time  ti>  ttefxinq^f 
as  well  m  other  projjerty  the^  may  p.i 
disposed  oft  after  such  advertisements,   ;: 
may  be  agreed  uptjn  by  the  tti^Jorl^  i 
pHee,  after  discharging'  all  deb^  obtaga 
divided  among  the  sharehalderi  aeDonli 
tbt  ftock  :    But  it  is  expreanly  provtdi 
shall  only  he  cinniietent  to  g4.dl  iho  said 
on  the  condition  that  they  uro  to  rernaui, 
ing,  Bi  ccmetenei,  or  plaoei  for  buriaL  and  on 
pn:»perty  thereof,  when  thu^  sold,  shoil  bo  ao  w^- 
etTeetualiy  to  secure  the  interest  of  all  persons  m! 
bo  proprietora  of  laips^  tomb*,  or  gr«TQ«j  or  raflttmri 
in  ^uch  tiianner  m  may  be  agreed  tipon  botiifv  th 
and  the  siiid  proprietors,  or  aa  may  bo  ptme^Sted  ar 
the  Sheriff  of  the  county  of  Lanark  tor  the  time :  Uai  dsM^ 
notwithstanding  whal  is  b(>for«  wrUti-o,  tli^it  It  shill  ^t^p 
tent  to  and  in  the  ikjwi  ■      '    '  iiy  ta  itll,  ftoni 

time,  during  the  subsist  tract,  or  oil  iho 

tion  thert>ofas  afuresniiL,  .x.. .  , ;  ^.iu  iaaoda  wlifeli  laf ' jW 

been  aeiiatred  liy  them  as  aftireaald,  no  iJon  of  uliicfc  ' 

u*ed  for  internienTsor  monuruenta,  or  sold  tm  tlm  _ 

tltat  without  reatrictiouj  and  lbv|iarp9«e«  other  lliaat' 

provide*!  always  that  full  pmvlfiliifi  I*  faad*?  fnr 

tux^m  to,  and  for  the  it*e  of  1 1^         •  '    ;       ! 

any  interments  (uivo  taken  in 

iold  ftir  interments,  or  for  tik  ^...k,,,,.  ^-.  ..*.-«;- 

Tided  &Ua  that  iueJi  sa]o«  glinlt  bfl  mtv^mtiy  m 

cotKlition  that  no  nuinane^*  or  bniTiftfiJ:*  cif  imy 

be  liurtfid  <*r  na«iM?ou»»  or  r- 

disagreisablt*,  tliali  be  ert^cttMJ 

for  other  purpo«i  than  a  cemetery. 

In  aceordiuioo  with  the  powers  conf^^rrrd  br 
tract,  certain  lands  cif  i>i' 
the  stira  of  £35,000*     Oh   : 
addition  id  etock  to  the  ext^'iU  ^  : 
t4?rim  of  a  [wiver  to  if lat  tjffi m;  i  . 
On  Igt  March  1845.  an  n!.;  rji^t  u^  n;  : 

Glasgow  Cotjrier,  and  viuj^n    

paperSi  atinouucuig  t^io  \mrKl- 

tfic  huida  had  been  r      '  i 

tormg,  and  that  fixnn  :♦ 

small  expense  refinirQd  v> 

the  favotirAblG  nature  cl 

be  higlUy  beneficial^  to  tiba.^^^^b^ 
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On  the  8th  March  1845,' the  fitisp^nd^^f  pui^hAaed 
twenty-one  shares  of  the  company^  stock." 

On  24th  April  thereafter,  an  advertiaemeni,  beaded 
"  Glasgow  Cemetery  Company,"  was  inserted  iu  the 
newspapers,  annoiinoing  thai  

"  the  directors,  beg  to  intimate  that,  m  termp  Qf  a  requisition 
signed  hy  a  large  majority  oi  the  shareholders,  they  h^ve  cui;- 
daded  a  sale  of  the  lands  of  GUmorehead^  on  terms  whicli  they 
consider  highly  favourable  to  the  company^'':       ,         .,.   ,      ^ 

On  the  advertisement  appearing,  the  suspender  fe* 
monstrated  against  the  sale ;  and,  op  the  JJOih  Apffl,  he 
obtained  an  iaterdict  against  its  being  further,  proceeded 
with.  After  the  sale  had  been  made,  a  meetings  of  the 
shareholders  was  held  on  28th  May,  wh^ii  atn^jority  of 
the  shareholders  approved  of  the  sale.    ,  '      .        ,, 

The  suspender  pleaded — ^That  the  efli^ip^jtUe  kncUpf 
Gilmorehill  by  the  directors  or  trustees, .  wtis  ufh;(t  fires 
and  illegal ;  that  there  was  no  provisio^  jfbr  such  ji  sale 
by  the  contract ;  that  no  priFate  consent  rfpshavchtijdera 
waa  suffieiQnt  to  validate  the  tnmsaction  j  ti^j^t  U  .ha4 
not  been  snbmitied  to  the  shardmldera  ai  a'meetilig 
called  in  terms  of  the  deed  of  constitution*;  .'awd  »h«t, 
even  though  it  had  been  so  submitted,  a  majority  could 
not  have  sold  the  lands  in  opposition  to  the  wishes  of 
any  portion  of  the  shareholders. 

The  respondents  ;>feacfe<^— That,  by  the  contract,  the 
directors  had  full  power  to  sell  the  lands,  especially 
after  obtaining  a  written  requisition  to  do  ^o»  signed  by 
a  majority  of  the  shareholders ;  and  that  the^  alJe  was 
afterwards  sanctioned  by  a  large  majoritft  of  the  share- 
holders at  a  regular  meeting  called  for  ftie  purposp  of 
considering  the  sole.  • 

The  Lord  Ordinary  reported  the  oasa  by  the  foUow* 
ing  interlocutor,  with  the  accompanyfog  nifte  ?    '^ 

"  I2tk  June  1845.— 'The  Lord  Ordinaiy  having  J»e»rd  Wpsei 
for  the  partieii,  H»points  the  note  and  answers  tot  b^  printed,  to- 
gether with  8«cfa  productions  as  the  parties  vespectu^ely  lUipd 
on,  and  copies  to  be  put  Into  the  boxes  of  th^  Jjo^  oC  the 
StMXMid  Division  by  Tuesday  next,  with  a  vi^w  to  the^^a^f  bmg 
reported  to  the  Court. 

"  iV*re.— By  the  contract  of  e(^[>nrtoery  of  the<prlftsgO!W  Wes^ 
tern  Cemetenr  Company,  it  is  provided,  that  th^'CapH«k«toak 
shall,  in  the  first  instance,  be  X40,0b0  divided  into  shapes  of  X2 
c^ach,  and  capable  of  being;  enUurged  to  SQO,QQO>  I'he- general 
powers  conferred  on  the  directors  of  the  oompwy:  ^ffe  desor^bed 
under  article  20  of  that  contract,  aa  fbllows] — ^XJio-  directors 
shall  have  power  to  caU  fi)r  and  receive  payment  >  of  the  #harQ6 
yisbflcrihed  by  the  shareholders,  to  select  and  pur^hoAe'  grounds 
idapted  for  the  purposes  of  the  company^-  to  'fix  an  plans  for 
ayin?  out  and  enclosing,  draining,  and  ovoamenting  the  said 
froand,  and  Hat  the  erecticni  of  a  chapel,  and -of  Wvsr  hmMos 
ind  buildingt,  and  of  tombs,  vaults,  or  other  pkcesKif  sepulture, 
\o  cootnwst  with  parties  in  regard  to  the  samcv  flx  the  priees  .of 
)arial-places,  lairs,  tombs,  gmves,  or  sites  fbrmowm^nts,  mi|kp 
t^ala-tions  or  bye-laws  for  the  management  of  the  cemetery  or 
he  Affairs  of  ^e  company,  and  in  general  to  mMmge  th^  *wiiole 
toflcems  of  the  company^  antgect  always  to  aofe^  ap^oial  oTdsi^ 
ntfiruetions,  or  resolotions  which  may  be  adopted  ^t  any-  gene- 
•al  meeting  of  the  shareholders  to  be  held  as  after  mentioned.* 
rhere  U  power  given  to  the  directors  to  borrow  money  to  the 
•xten*  of  £20,000 ;  and  by  the  30th  article,  it  is  provided  >-•  So 
ocBi  fl0  ground  ahaU  be  acquired  for  the  purpose  'Of  a  cenietety, 
tnd  pkuiB  agreed  upon  by  the  directors  for  laying  out  the  same, 
ind  the  requisite  buildings  erected,  it  shall  be  in  the  power  of 
he  directors  to  sell  and  dispose  of  pieces  of  ground,  or  t>laces  in 
uch  grvouiid,  or  buildings  tor  burial-places;  lairs,  tombs,  or 
rrmrGB  thereiu,  and  also  pieces  of  ground  as  siteafolrmiDmunents 
o  dooeasod  individuals,  to  any  person  or  persops  who  m%y  desire 
o  purehase  the  same,  at  such  prices  as  the  directors' may< think 
^rifper  to  fix,  and  that  either  in  perpetuity,  or  with  iM  exclu- 
\v&  ti«e  of -burial,  or  int(!rmen(  therein  fbr  a*  limited'  period,  or 
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Ibrsihgle  fntermeats,  and  also  to  grant  the  pidvilege  of  endoaing 
the  same,  or  of  building  or  erecting  any  monument  or  tablet 
thereon,  but  ahvajrs  under  such  concHtiona  and  •limitatiDBa  as 
the  directors  may  judge  expedient,  and  particularly  under  the 
condition  that  the  ground  purchased  sli^  not  be  used  for  any 
other  purpose  save  that  of  burial,  or  of  erecting  monuments, 
and  tlmt  the  puichaserd  in  the  use  thereof  shall  conform  to 
such  rules  and  regulations  as  Ui^  directors  or  Uie  company  from 
time  to  time  may  make/ 

"  By  the  38th  article,  power  is  given  to  the  shardiolders  to 
dissolve  th»  company  upon -the  vote  oflw(><thirds  m  vaiue  of 
the  whole,  at  a  meeting  specially  oaUed  for  the  purpose  and  in 
tlie  event  of  sueh  dissolution,  it  is  declared^  tiiat  the  cemetery 
may  be  sold  under  certain  conditions ;  aiad  ills  farther  providod 
by  the  above  article : — *  But  declaring,  notwithstanding  wht^t  is 
boioKC  lrr^ten,  that  jit  shall  be  competent  to  and  in  the  ppwer 
of  the  company  to  serf,  from  time  to  time,  duripg  tno  subsist- 
ence of  tMs  contract,  or<^h  tfte  disdolation  thereof  as  foresaid, 
any  part  •  €§  ^'  lahds  wMsh  'mayi  have*  been  alc4uired<  by  them 
astlifomsaiii^n^'fAttiQfiwh^ah  hm  b^au^Jl>r.(nternwnts  or 
monuments,  or  sold  for  that  purpose,  and  that  .without  restric- 
tion, apd  for  purposes  other  th^  a  cemetery  {  provided  always 
Ihat  fu»  provision  fs  nwuie  fdt  conVWiitAiCfe^  of  access  tct,  and  for 
the  lisle  'of  thi^'r^midnder  cff  said  kwds  In  ^^^hfchaay  SticmitteDtB 
hirve  tdken'piace^ 'or  aAy  pur*  o#  which  ha»  been  »s«ld  for  imes- 
menti,  or^  for  tiie  erection  of  monuments';  and  provided  also, 
that  swi*  bales  shall  be  m«lde  only  uhder  the  express  cdudt- 
tIc/ntftM  hon^sepQces  or  buildings  of  any  kin^  that  shall  be 
hurtAil  or  nauseous,  or  render  the  cemetei^'Cflbodive  and  di»- 
agreeable,  shall  be  erected p|i/ any  part  (^  the.  grmmds  n(M  for 
other  purposes  than  a  cerayeter^/  This  power  of  sale  conferred 
on  the  company  is  plainly  of  a  limited  charaicter,  ahd  cbntcm- 
plates  that  some  portion  of  the  ground  had  been  already  ap- 
propriated to  the  purposes  of  the  cemetery,  and  was  to  be  «o 
continued.  There  is  no  power  <tf  sale  conftrred  oh  the  company 
^nd  far  less  on  the  directors,  to  sell  th^  whole  ground,  at  a  pro- 
fit, by  way  of  speculation,  for  feuing  or  the  like,  the  company 
bcmg  truly  a  cemetery  company,  and  the  ground  bought  being 
destmed  to  be  laid  out  for  and  disposed  of  as  burying  ground 
only.  It  is  settied  law,  that  the  directors  of  a  company  aru 
not  entitled  to  conduct  the  .c^fMxtn  in  a  mfumer  and  for  pur- 
ppa^s  different  from  that  which  the  contract  provides,  of  which 
ruje,  a  very  strong  example  occurred  iri  the  case  of  the  Austra- 
yan  Company..  Slaxton  and  others  v.  Brown  and  others,  1 6th 
Jan.  1839 ;  Dunlop^  1. 367. 

-  *'  In  the  present  ca^  the  lands  of  Gilmorehill,.  which  are  de- 
^ribed  in  the  advertisements  as  peculiarly  well  situated  for  tho 
purposes  of  the  company,  were  purchased  at  the  price  of  ^35,000, 
prior  to  the  1st  of  March  1843.  Upon  this  tho  power  of  increas- 
ing the  stock  by  £20,000  w^  exercised,  and  oo  the  8th  of 
March,  after  the  purchase  had  been  made,  the  complainer  be- 
came a  holder  ojf stock  to  the  extent  of  21  sliareg,  or  £42.  It 
appears  that,  without  callmg  any  meeting  of  shareholders,  but 
imdef  a  requisition  said  to  have  been  signed  by  a  great  many  of 
their  tiumber,  the  directors,  ou  the  16th  pf  April,  entered  into 
an  arrangement  for  selling  the  lands  of  Gumorehill,  at  the 
price  of  £39,000,  of  which  sale  they  garve  notioe  by  ad)veltise<- 
ment  on  the  24tii  ctf  April*  The  cen^pUmer  on  the  same  day 
Ejected  to  the  sale^  and  on  the  30th  w  that  month  he  presented 
this  note  of  suipensioa  and  iRiterdict»  and  obtained  from  Lord 
ii'uUerton  an  interdiot  against:  the  sale.  The  requisition  of  tho 
shareholders,  under  the  authority  of  which  the  sale  was  s^xd  to 
harve  been  mad%  does  not  appear  tp  be  produced,  and  at  any 
rate,  this  is  not  a  moda  of  expressing  consent  on  tbepact  of  the 
shareholders  contemplated  by  the  contract. 

"After  the  interdict  had  been  granted,  however,  a  meeting 
of  the  shaiteholders  war  held  on  the  28th  ofMiy^andthe  tele 
appears  to  haive  been  approved  of  by  parties  holding  t608 
shares,  or  stock  to  the  amount  of  £1&,218,  and  disoppvvred  of 
to  the  extent  of  662  or  £1824.  The  balanqO  of  £13,892  is  not 
«ne-half  of  the  amount  of  the  original  stock  of  £40,000,  and  if 
the  additional  £20,000  has  all  been  siabscribedy  is  UtUe  more 
than  one^fifrh.  ' 

'^The  complainer  on  t^  one  hand  vepresentsthis  transaction 
as  a  mere  job  to  serve  the  purposes  of  a  f^ng  company,  in  whidi 
he  says  several  of  the  directors  ^f^  cemetery  company  are 
'interested.  The  respondents,  on  the  other  haiidl,  say  that  the 
'sale  is  most  advantageous,  and  that  ilie  complainer,  who  has 
duly,  advanced  in  all  £10.  10.,  is  obstructing  the  sale,  not  foi 
any  advantage  to  the  cemetery  company,  but  as  a  protection 
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for  felling  ground  of  hia  own  in  the  noit^hbourhood  nenf  which 
he  tUioks  the  griJUTid  to  be  Required  in  pinco  of  Gitmorehill 
will  be  taken.  Thesa  o-t^  circumBtAnccA  not  noceseary  to  be 
taken  into  confiiik-mtioUt  UM  it  iip|>eArs  to  tlie  Ijor^  Ordiiw^ 
thAl  llie  question  to  be  i^oterminctl  is  ijroixtrly  one  of  power.  It 
is  not  proposed  to  ilisR>l¥e  the  compnny,  and  the  sale  of  tlit'  whole 
Ian  (to,  iflwther  ftt  a  ptotit  or  At  a  los^s,  is  cenainlj  »  pTOOeedinnf 
n<»t  oonteuiphitt'd  bj  the  contract, — far  tesa  anthoriy^  to  be 
takvn  by  tliti  diri'Ctor^  and  against  whicli,  as  a  pervenion  of 
tho  purpo^  of  the  companj,  any  ahareholder  appears  entitled 
to  prate»L  I^sidet,  tho  cOQiplaincr,  hnwuvcr  gmuU  Im  interest 
may  l>e,  acquired  hi  a  sharpa  upon  tha  fnith  of  tho  purcJiaao  of 
OilrrjorehLlli  btuI  with  the  oniargied  itock  ixinseqneBt  on  tfiat 
purchasOf  and  th*^reti>re  he  ha»  a  legitimate  mtere«t  to  InatBt 
thut  the  ooncern  aJiaJI  be  conducted  in  the  manm-r  provido^l  for 
by  the  contract.  The  Lord  Ordinary  U  thcn-foro  of  opinion 
thAt  UiQ  iiotti  flLQuid  }m  passeiif  and  the  iufeTdict  continued. 
But  a!!  the  parties  pr^#ed  npcni  htm  tlie  nrgHLtncy  of  the  caso, 
dwlnjoj  to  the  ncfCBsity  of  carrying  ihroufdi  the  a^ile  without  dc- 
Ifty,  if  it  firrtuld  be  thought  ooinj^etent^  and  their  desire  to  have 
tbo authoritative  dett?rtjnnntion  of  the  Court  at  once>  hctJiougJit 
pipper  to  yield  ta  the  ^gge^tlon  of  reporting." 

Tlie  siispenrlcr  artpteil-^Thtit  the  directors  were  not 
etrt^tled  ta  convert  tht  Cemetery  Com pfiny  into  one  for 
Ijiiyitipj  find  scdling  lands ;  that  no  private  agreeraeni 
of  shajvhoM<*r9  could  entitle  thGm  to  do  so;  that  tlio 
Sfftspender  enlct^d  into  n  contract  with  the  compftny, 
and  purchased  their  stock,  on  the  fiiith  that  Gilmor<v 
hill  was  to  be  the  site  of  the  cemeterj;  and  that  there 
ifl  no  firomion  irt  the  contract  for  selling  the  grounds 
when  once  purchased* 

The  i-cppondent^  &n/md — ^That,  under  the  contract, 
they  hnil  the  power  l^  sell ;  that  the  requisition  by  the 
BhaiTlioMcrs  wan  signed  by  a  large  majority  of  them  ; 
and  that,  at  all  ©vents,  at  a  meeting  eubaequently  called 
ff>r  ihc  *;iecia1  purpose^  a  large  majority  of  the  share* 
holilur:^  lind  approved  of  the  purchase, 
"At  advising, 
^'  flArd  Jvsf>h-(yerk:^-l  km  not  able  to  concur  in  the  view  ex- 
italiied  by  the  l^rd  Ordinary.  Ife  takes  op  th«  qucslion  in 
4^f0iilf^  «i»  a  piiiat  turning  on  t\m  txU^ni  of  the  power  of  tiile, 
^iJer  the  contRu  t  of  the  cuniimny,  t*f  the  spure  grtinnd  *jf 
.  ivhiit  m\y;hi  be  nctuaily  opened  a^  a  ccmett^rj^  and  takes  the 
*WltTt(e  Que^Ttion  as  (Ii"p<^nding  on  the  38th  section  of  the  contract. 
^Viuti  in  really  not  tlii^  ptjtnt  at  b»ne,  Tlie  retpdndenti  do  not 
«Jptend  tlw^  net  coiupluinod  of  under  the  3Sth  section  at  alh 
4|e|\ce,  I  hiVVe  Ihe  k»^  tVMvwhy  in  dillerjug  fxoDi  the  view 
itatL^l  in  file  i^te  of  the  Lijrd  Orflinary. 

The  parties  hate  wislied  to  obtain  otir  judfrmcnt  on  the  hill 
Ami  Aniwirrs  -  and  aa  llm  ca«e  i»  fully  Btated  in  the  n<;w  fbrm  in 
^,i>;..i,  |!:n  Chauiber  immm  conje  heft^re  ua,  we  are  r^lly  now  in 
n  10  decid<;  tbo  eau*e  aa  wuU  a»  if  the  bill  were  paaaed* 

:  jid  it  to  b<3  quite  clear  that  the  acquisition  or  re  ten 

tioii  of  Gdmorehill  waft  no  condition  of  the  contract  of  copart- 
ocirj'-  Tlie  subject  of  the  eopartnery  ia  not  GStmorehill,  It 
i^  Uit  occupation  of  a  iqi table  ptcce  etf  ground  for  a  cemot^cr^y 
wo«t  pf  the  town  of  Glasgow. 

It  13  terj--  probable  Uiat,  a:^  the  directora  early  fixed  on  Gil- 
morehiH,  l>ou^ht  it  m  they  had  pow(^  to  doi  and  lauded  iu 
■diLptation  for  tliff  purposta  of  the  apae^itioii,  in  tlie  ustml 
lianifTf  the  prtsent  auctioneer  style  of  such  advertie^inf  ipaoo- 
Iptiiutf  tliat  paHiea  may  bftve  bougtit  sbax^  in  tlie  eicpeeMiii 
M^ikp#0i  Ibat  GrilTnm-ehiU  was  to  be  the  place  tbr  tl)e  proposed 
ieeaUbm^f  mud  tnay  haye  been  the  nKire  induced  to  act  on  that 
vxpettaidtim  ^mn  ilnding-  that  ench  a  situation  would  promote 
ttuair  own  intereata  in  other  property  l>eskHiging  to  tiiom.  This 
h  very  pfobibfev  JJut  if  tJie  direciorfl  of  the  companj  w^re 
not  tied  down  conelusivrly  to  Gil  more  hill  and  had  power  to 
change  tlie  proptjsetl  aituatii?n  tiy  telling  GiimoxeMllf  tm  not,  in 
their  utUmat^  DpiniotiT  ani table,  and  buying  anotber  piece  of 
gnjund,  tUey  juat  took  their  chanco  of  am^b  aitnatienbeingulll- 
mntely  tpiuMved  and  at^ted  upon  by  the  conipany* 

Hie  qneption  ia  one.,  therefore,  which  dcpeada'^itirely  on  the 
power  J*  of  the  direotofi  of  t^ie  cotnpffmy,  if  they  did  a&t  finally 
tlilnk  Uilmonct&ll  the  heft^  or  an  t^t%ible  situfttioi],  to  djipoie 


of  it  and  get  iwiother.    Taking  the  facts 

ground  whatever  for  viewing  this  a  case  ia  

attempt  to  ctmvcrt  a  cemetery  eompaliy  into  it  cctenpftn y  Itt^ 
Id  the  puTebiue  and  tale  of  land. 

That  the  direct'v    "       '     ''*"-    -^'"      -^  "^  * '   ':. 
bought  for  the  olj  ^ 

thw  had  power  to  l^.^  ..  — . .  .. 
i$  alao  clear.    But  if  llic  sharchot 
cha^  was  not  a  iudicioujs  one  to  ni 
that  they  eoidd  mstrtiot  the  directors  to  gc-t  r 
a  pnrch^se  more  sukablo  in  thinr  opinion,    'i 
hii^  occurred,    Kdthcr  do  I  doubt  that  the  airccirTi 
exhausted  the  powcra  eonfferred  irri  them  by  the  2ft th 
the  c^jntractj  and  that,  if  they  haA  -  ^n  ,^  tr*  be  s    ' 
their  €Avn  furtlier  cousidcraiion,  t1  rehill 

advitntageoua  situation  for  the  pr>j  iLtei^ 

tliuuisclvea,  without  any  application  frum  the  shdrd 
sold  Gilnjorebill,  whicli  bad  ncva'  been  occnpiwl 
as  buriat  tfround,  and  which  the  ebareholdiprs  bad  tk 
ratified  and  adopted  a.5  the  proper  spot.    Bet  they  . 

BCll  it,  after  V.r   it  ,.li.    Hi-in  t*.  lh,1  .  ^1-  ^-t    frr.m    ^1    UTol^, 

Ing  £Ai\imu  : 

to  pruviile  th  J 

ineetiii|j;;»  if  tbiil  ehuli  be  neee&^ry.    In  dl  tiiij  I  S4*e 

con 91 3 tent  with  the  clear  x>c^era  Verted  in  the  dirpe 

This  applieation   for  irittTdlct  agtiinst  the  sale 
hill  could  uot  jifevent  them  consul  tin  ^,  Rud  was  a  ^ 
for  consult ingr  the  i^liuK'hnldera,    Thi*y  do  so.     The 
era,  with  singular  concurrv^fc  ijf  npiniortT  apprtnri?  cif 
have  done,  and  resolve  that  GilniorehiU  thai  I  be  sold  oi 
rid  off. 

The  Bnsppnder  contend s,  ih^t  not  ^f^n  the  whole  i{ 
ere,  except  himsdf,  can  get  rm  of  Oilmoretdl!^  h&wt' 
their  opinion  f^f  t!ic  objection  a  to  it5  retemion  and  i 
for  the  ohjects  of  the  copnnnery.    1  awtx  this  pteft, 
the  suspender  is  neccafarily  driven,  appears  a  rtry  tis 
Btran^e  doctrine  of  ct^iartnerv  to  nrp^  ngtiinsr  p%nh 
connecteil  with  a  view  to  pront  under  their  ^ 
tion,  uidciiE,  bdecfl,  which  ii  not  pretend M,  t 
of  tlie  copartner^"  had  been  the  tnming  ^'  ' 
advaittage  as  a  cenieterj%    I  ajtprebemi 
to  tb^  actnxil  occupntion  and  Inj^"'' 
cemelerj^  the  dtre^^tors  and  the  fh. 
pose  of  l!ie  *ame  whenevcTr  it  appi.'; 
would  not  on  the  whf>le  be  suitable.    No  doub^  if  %ht 
having  once  bonght  the  irrfiund  fcr  the  company,  m' 
it  the  property  of  the  rh:     '    V   ■<.  bad  attpojpted  to 
tl  1  e  tatte r  had  inn^rfcn '  •  i » l'J  mi^b t  have 

&ide.    If  thty  did  not,  or  •-     *<  t„t..^... 

doubt  of  the  ppwer  of  t); 
answer,  to  makci  under  i 

&  pn>per  and  more  eligible  tiie*  -No  Uoul#t  Uiv  aj; 
might  throw  any  lo^s  Km  th*rm  afisin^  t>>^in  their 
DianagemeuL    Bui  r    '  '  Jdnk 

conl  d  h  a ve  par  t  ed  v  -  j  n>i  tnti 

poiut  now  at  issue  ;  i.i  i*.^  ..j  . 
competently  applied  for  and  ohtaioed,  and  caiiDol 
out  of  view.    And  I  own  that  it  appeiir*  to  itteloV 
point  under  the  contract  and  under  the  fnneral  lnw  oT'i 
neT)%that  the  uhareholders,  when  they  find  tlial   Gd 
of  which  tiiey  had  not  obtained  posR'Sssion,  fbt  the  tin 
had  i]ot  iirrircd  ;  which  had  not  beta  finally  Hxed 
share hohleri! ;  which  bad  not  been  '  "'-^  ^*^  't  Uid  im^ 
cupied  to  any  e\tynt  aa  a  ctnieier >  which 

bmi  been  incurred  ;  and  in  vliidi  :  ^n^  vr«f 

one^wiui  not  a  suilidtl  :>,  mur*  |a 

direct  that  it  ehoulij  Ix^  to  conlitu. 

the  directoTri,  and  to  ..  more  ptv^liliilk    t  lao?^ 

cemetery*    1  am,  tber^'i-  '  nsinu  the  nott*  ««  wp^ 

and  interdict,  tuid  for  tvui^^^^t^L^  i^  the  Ijonl  Utdiaarjr  WitLl 
inu  traction. 

Zorrf  lUcrficja.-— I  entirely  concur     It^A*  anlv  nii  ii 
acquisition  of  the  company,  and  1^ 
tiefore  the  term  of  ibcir  entr>-— >lx  i 

l&rd Mfmadff.^l  am  sony  to  ditltr  Ijuiu  ^v&i 
Thia  is  entirely  a  qaetdon  of  power  under  tbecoiimct,    II 
great  doubts  whether  the  sale  is  eompciteiit  la  i 
curred.    The  queetion  is^  whether  t]^  direcstMt^ 
aell  tho  ground?  Uiiduubtedly,  tli| 
punOiAsed,  and  the  pufrt^i^i^^mpteSM^^db.   Ihtjm^ 
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chase  was  advertifled  in  the  newspjafierd,'  ipdihe  stock  of  the 
company  was  ext^ecj  W  .^aOjQOa  tu  consequence  of  the  pur- 
chase. Afber  that,  Mr  Fleming  purchased  his  shares  on  the 
understanding  that  GiknoretuU  was  to  be  the  site  of  €he  ceme- 
tery. Where  is  the  power  in  the  (Urectors  to  sell  aft<?r  they  had 
gone  80  far  ?  It  is  of  no  consequence  whether  the  tenpof  entry 
was  cqrae  jqt  not  The  questiou  is  not^  whether  the^  call  throw 
hack  the  purchase  ou  the  seQer,  but  whether,  havmg  bought^ 
ttey. gaji  sell  to  >  third  party?  Whethpr  it  would  have  been 
competent  for  a  general  meeting  called  previous  to  the  sale  to 
havo  authforlzed'  it,  I  donH  know,  but  Ihat  was  pot  done.  1 
enteirtaiii  great  doubts  whether  t^  directors  havp  power  to  sell 
in  the  manner  they  have  done  here. 

Z^</  C<x:;(:|i(i7>^— -X  an^  of  opiuion  that  the  interdict  ought  to 
be  r^sUled,  and  ttie  bill  of  suspension  refused* 

By  tiud  20Ul  clause  of  the  contract,  the  selection  of  the  ground, 
and  indeed  Uie  general  management  of  the  concern,  including, 
m  I  thmk,  a  chauge  of  selection,  is  ves^  In  the  directors  in  the 
ftrsi.mtance ;  but  subject  always  to  the  control  of  the  company. 
So  fiu  ^  I  can  obs^rfi,  thia  exteusive  power  is  always  given  to 
a  moforiig  of  the  partners*  Tyro-thirds  axe  required  for  a  disso- 
lution;  but  every  other  pcop«»al  muat  be  settled  by  a  majority, 
-^wbelbec  of  thoipe  prts^  or  pf  the  whole  shar^hold9r8  present 
and  abftsnW  ^t  ia  not  necessai?  to  consider. 

.XtM^rectors  atfl/^  thought  Gilmorehill  the  best  place,  and, 
acoor>diugly>  tcUhout  conadiing  the  con^u}^  they  uot  only  boi^lj^t 
H,  bat  iMied  fi  public  recommeudatiqn  w  the  Concern  on  tjbis 
faqi.  ^  Clmyn^tapc^  occurred^  bowever»  if  hich  ma^e  them,  aj^ 
Qjiyffii^if^  v$(^rihi  both  present  and  ^bsent, 

think  it  more  expedient  to  sell  the  property,  and  to  buy  new 
gfoiwd.  -  This  jthey  propose  to  do  re6iw*a(i^^  J^oonepro- 
ceedwg  haatakevi  pbce  b«yond  tbc  mere  fact  of  engaging  to 
\^y  t^at^pitflperjly,  ^  ,^h^  refolvinjf  to  re-sell  it. 

B9t.the.8UiQ>enoar  olaeots ;  andtbis,  ao  fisir  as  I  panr  discover* 
•ole^tqn.^  ground,  that  bo  became  a  slmreholder  after  he  ha4 
roason,  ftW  the  public  statements  of  th^  directors,  to  believe 
IhiU  GihQ[iqrebm  w*s  Ibo  lie  the  plw^r  Thi§  e;3q)pctatioi^  he  holds, 
oob#MU^  i^  copUatct  in  iavpor  of,GiJli?EierehiU  between  lum  an^ 
the  opmps^y ;  [and  a  coptr^  40  paran^bunt,  th^t  he  alone  ^ould 
be  ^pjlitlea  to  resist  auy  cbaiugo  of  site^  even  although  it  we.re 
approinad  af,.a9d  op  good  reason^  bjTC^W^  other  partner. 

I  tmfc  this  totally  groundless. ,  \Sim  expec^iioi^  may  be  con- 
ca^aoL^r^^i  also^  tl^t  itrw««  thjui  ^iroectatioQ  aloQC  tbat  made 
hua  ,liM^  sWures*  Bnt  s^  be  took  ^^m  under  the  contract,  Up 
wiua.not.«ntitUd  to  rely  iOn  ^ny  expectation,  or  understanding, 
not  iforraiUed  by  the^iointvact,  or  de^dared  to  ^  one  of  its  con- 
di^fon$f  $m^^»  V  contn^ted  by  it  Now,  ho  saw  that  th^ 
contTfti^  ^ul^eoted  eve^  thing  of  this  kind  .to  the  discretion  of 
a  nukiri^y  oC  his  fellow  pajrtners. .  The  38th  clause  alone,  though 
oot  ipe  d^nse  qn  which  this  f^ase  depends,  ougnt  to  have  checked 
tu9  popM^Uo^j  for  Jit  is  there  distinctly  set  down,  in  express 
w-QX^isbi  w^^  *  »wiftn^  >»ay  fell  unused  ground,  even  after  inter- 
goAOtf  jw  H^egun^ .  U,  tbereforen  the  company  had  buried  a  single 
[naiY?m4r^  ^^  disc^Verifig  tbat  a  change  of  site  was  ex- 
^^kwi^^Njpiad.^ld  j^  wholo."gj[^^nd  except  that  one  lair,  he 
ir/o«4A  np^  kiye  hiw  a.  word  ta  say*  But  if  ho  would  have  been 
^}j^i^..k>,^fub9)(tr  ta.tJU*,  it  is  idl?  to,  W  t^mt  they  can^iot 
*hangp  jwejiT  .grpiuid  withcjut  the  oqipn^qny  of  (t  solitary  ftineral. 
I  U.jJ^p^i^fffUfH^oder  iaj  just  jptbo  position  of  hundreds  of 
»t^ert9Q;(^fr^]W%^  j.oi,n  cbmp^i^of,  cliieny^or  solely*  because  it 


,  ffut,  th^  a  p^V^id^  thing  U  to  be  done,  but  for 

i^ihg  fif  wbich  .^le  wntracti  ©ves  jio  absolute 

[q  tookhk  j^of  allpmgc^  wuhia  ,the,power  of 


rrBe  Court  Tettptted  td  ^  liord'  Ordinfltty,  -with  iw- 
tc^'istlli^f^  tQ  T^i^  tpreial  UxQ 

"lowden,  W.a,  Agent— AlL  G.  G.  Bell,  T.  Mackenae^  DaHdn 
Old  Jomimott,  W.B^  AgenU^-JF*  Ckrk.^[t.h.M,B.^         ' 
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Laiidkvd  and  ljtmaai*^'BmytQiNiM^Jh!tK^^ 
8«ratiF8  Beeeipts^  Where, a temitt,  vlt cni  doo&untia^ itoith ^hk 
'  landhrd,  in  1842,  produced  a  nriU  ^  eontinaoue  discharges  of 
^e  rtiU  far  n period  ^Mrtem  yemednan  toisad,  om^  inter 
alia,  a  recent  for  the  hay-yem^M  rent  dde  at  Jitattinmae  1826-»- 
Held  that  the  kmdhrd^a  nffejt  to  piyove  ihM  the  htij/^eat^s^^ent 
due  at  that  term  had'heet^poid  by  a  dr<tft  On  ihi  bonk,  which  had 
bun  dithtonodred,  wot  hirtedin^  the  reoe^tatai  kouseaOitie  di^ 
charges^  and  d»  tenrnt^  wca  enttded  to  he  tredited  with  that  haffi- 
ffearsrenL  ■ "       -. 

The  Duke  of  Buccleuch  let  the'  ferm  of  Peiinfers- 
liaughg  and  Sandbed  to  Robert  M'Turk  for.niueteea 
years  &<mi  WJiitsunday  182G,  at  the  rentof  j&4d0  a-^yean. 
Bobert M^Tork  fbll  into arrear witli  hkrenty  andituvas 
arranged  that  his  brother,  John  M^Tttrk,  the  defender, 
ahould  pay  up  bis.  anreiu^  oqd  b^ccMi^  t^i^ipt  |n  ^8  YK)oni. 
John  MTurj^i  having  do9efiQ»  fva9,8oqiieet^at#4  iilJ^Or 
yember  1842.  A  multiplepouidtfig  wfs?  rais^4  /or/th^ 
price  of  the^seqneetratecl  e4Vot9^  i  Th^>  lan^oi^i  w^  jj4^ 
mitted  to  have  a  {irefera^  right.  &r  the  ^mountiofJI^ 
legal  plav»«u^  .-.'-'.»  ..  I,'m- 

In  the  afi^ounting  hetwe^p  ^e  land^prd*  and  le^fml, 
die  Duke  delated  4^  defender  ifith  a^ooii  /of  ^£22% 
being  the  half-year's  rent  due  at  Martinnias  A  8^  69 
whioh,  it  Ym&  allegedt^ltd  been,  paid  ,^y  EoWt,  Mfljnrk 
on  22dFebrnacy  1827,  by  a  di^P9  ^;Bm^  of  Scotr 
land,  whieb  had, been, d^sbonpi^red*  Xlwrie  ifi^re  SQiqe 
'PAi^  claiQ^in  the  accoun^grft^rj^M^ctfpn^^fprjlmin^ 
&o.,  aa  t9  vhieb  there  wa9  pq  4^pv(te»<^f^Q^pt'«s  to  the 
amount.  •     •  ■    ..•.   i.   /:'{,..»,'<'.  1 

The  defender  produced  a  regular  8upC!$0#Qfi,.9f  re* 
^ipts  for  the  rent>  .signed  by  Jiiq  Ditke'0  &ctpr,,&om 
Uie  term  of  entry  until  1839.  •  On  thei  other  hand,  a 
state  of  rents  taken  from  theDuke^  reiit^i-beok  wae  pnW 
duced,  in  \diich  thete  was  inserted  on  the  debii'si<Je  ip 
1829  an  entry  in  the  following  terms, — l^'  To  amount  of 
Robert  M'Turk's  draft  ob  the  Bank  of  Sootiand,  datod 
22d  February  1827,  not  paid,  £225."  On  the  credit 
side  was  an  entry,  in,  1839,  of  £60,  s^  paid  tp  account 
of  said  draft  out  of  the  estate  of  Robert, M'Tijiri;. ' 

The  puraner  phadedy  int^t  oAo— ^That  he  wa&  entitled 
to  debit  Uie  defender  with  the  sum  of  £165,  b6ing  the 
balance  of  the  ^bovc  dr^ft  of  £225  Temaining  triipa^d; 

Tte  defender  ^/eade(?^Ttut  a3  hp  iprpfjuqe4  .<5onti- 
nuons  receipts  for  a  period  of  thirteen  yea^s,  tiie  Duke 
4X)nld  not  go  iMdc  oitarrearssaidto;bedBeift>it  1826'-2?. 

The  Lojd  Ordinary  prononnced.ti^^  fi:fllo>^i»g irtt^i^- 
looutor :    '         '  ;'*''",,■'•'.  "-  •    ''t  "  *,'-  '/,*, , 

"^Siei  Jamary  L845.^The  JjHd  OrdmiMT  having  heard  tho 
ooooael'ftyt  faia  Qraoe  the  Jkn^  of  BueoLoudit  a«l^nant  i»  this 
pcoceiaof  mnltiptepQitidiii)^  oad  tat  J^ifaa  M^tik,  the  «am- 
:inoB debtor,  on  the  ^qooed  aa  madonp  bei««cautheiiaiil;  parties 
wilh respect  to  the  amonat  of  tho ftmdia ^edia^  and  considered 
the  aflid ^naooad,^  and  prodaolfiiii»  tofu^aa  ap^plicable  thoocto;  l«f, 
.with  respect  to  tiiohal%9aT^'iait,  amonnting  to^tM,  being 
tba^firttludf^ycsr^  vent^  and  tpnyukle  •  nuMt  the  >  lease'  at  Mar«> 
timpat  1826,  FindB  thbl^  in  the  etatd  of  retiti.  No.  45  of  process, 
iodgeddn  file  part  Of  the  Duke  o€ 'Bneel^nehv  as  betwixt  his 
fGcaoe'andtftieeoaiinon  debtor,  JohnM^Tnric,  the  whole  of  the 
fitstjM^fiTCntto  WUtSundajT  J8S7  iS^  en  tiie^ooe  hand,  placed 
to  the  debit  of,  the  said  jDha  Myihlric,.  mid  tkat^  on  the  other 
hand,  otoditis  give^-iiattpgiHcab^o  talSiesaid  year  1827,  in  the 
MMrias  Ittms  :h^'  1897,  B^knax^  29,  By  oash  £225.  August 
aa^^y  eash^  «Ce2{^r^45ei^  Bndi  that  by  the  rccmpt,  No.  53  of 
process,  dated  the  22d  day  of  February  1827,  the  factor  for  th^ 
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Duke  of  Bdoeleuch  acknowledj^  to^ve  rwived  from  the  tmd 
Jbba  MTuTk  the  aaiti  sum  of  j£2a5,  beirvg  tUe  hfllf-y ear's  rent 
due  at  Miiitinmaii  1S26,  and  coixae^^iMintlj,  flmk  tliat  both  hy 
the  said  stiUe  and  tvrina  of  t?i9  said  receipt,  the  fortaatd  half- 
year's  rent  ataudii  disdiat^tL  Hiid  is  prored  to  Imr^  bceo  paid 
by  ilMi  tjaiU  John  M'Turk  :  Fiiida  that  the  lu^lf-y ear's  rent  due 
at  Whitsunday  1S27t  U  also  pravijdtby  tJn^  receipt  No-  &6otfpro- 
ooa^,  to  tnivi?  bt^n  pdd  by  the  saiil  John  M^IWkt  ani  \hsk%  ct^o- 
st'cijti  vt?  n^ct^ipts  am  further  pirxl  need  from  Martkmias  1  Si7,  down 
to  M(vrtinmik3  1839/induaiTe:  Finds  tUatrin  the  foresaid  rftate  Jfo. 
45>  ihert^  i.-*,  after  the  year  1829,  a  mm  yntereil  to  tlu-  debit  of  the 
Baid  Jtilm  NITurk,  in  the  follows  ni^  ternw; — 'To  mnonntof  Itob*?rt 
MTark^i  draft  i>ii  Bank  of  Scotland,  dated  U^Sd  F*ibrimry  1627, 
not  paid,  £22fi  i'  Finds  it  alk'ged^  on  the  part  of  the  fuud  Duke, 
in  supprjrt  of  tlxis  eiyir^\  that  the  sum  of  £1125^  which  v^aa  ac* 
koowli;d||;ed  by  tht*  rc^cuipt,  No-  53  of  prooe^a,  to  have  h^oix  paid 
by  John  MTurk  on  thi:  22d  of  February  1827,  waa  truly  not  $0 
paid,  but,  instt-ad  of  aoch  pa^yTuent,  a  bank  order  was  deli vereJ  by 
Ee^rt  M'Turk,  whieh  order  waa  diahonourt^J^  ajid  furtluTi  tlnU 
the  «nid  Duke  was  ranked  t*i  the  extent  d  £60  for  the  said  imlf- 
year's  rt^nt,  011  the  eatate  of  the  said  Robert  lI'Turk  ;  and  for  a 
sum  of  -£60,  aa  a  eoiuiHJsitinni  credit  is  givt*n  iu  llie  aald  stat*?, 
Ko,  -J  5,  under  date  16thNoTeuiberl8."*9  r  Finds  it  i»  not  alleged 
that  anv  mitiee  wfis  givcu  to  tho  said  John  MTtirk  of  the  al* 
leged  cipjUTn^tsLiiceH  eonnut^k^d  with  the  Sidd  draft,  and  that  th^ 
iUtH  riRiit  MiLTLiincnt  iA  contra/Jietcd  by  the  term  a  of  the  said 
reeeipt,  No.  D'J  ^tf  procea** :  Finds  that.  In  none  of  the  iv<?eipt», 
iVom  the  sail!  22d  dny  of  Febrmiry  IS27  until  the  year  1839,  in- 
<ilu$ivG,  is  IheTQ  any  reservation  of  any  tdaim  comix? tent  to  the 
Dnke  of  Bticekuch  for  tlie  said  tialf-year's  rent*  payabk'  at  iCar- 
tintnan  1326,  and  dischargied  hi  manner  foresaid  i  Finds  that  the 
draft  alleged  to  have  bec^n  dijilionouret!  is  not  prfKliteed ;  aiid 
i^parnfim^  And*  that  ttnjpnt>of  of  the  allegations  on  the  part  of  the 
Duke  of  Bueeleuc!v  on  this  head,  ii  barr«?d  by  the  terms  of  the 
s^id  receipt*  No*  53,  and  cojisecntive  di^^har^'s  of  rent :  There- 
fore, fimh  (hat  the  fgresaid  nmn  of  Xi^5,  charged  against  the 
said  John  M'Turk  on  tfie  one  hand,  and  the  said  snm  of  £60 
creitited  to  ]dm,  on  Die  other,  in  the  forewdd  state,  No.  45  of 
pivtcesa,  nmst  bo  stmck  out  of  the  said  etate^  and  that  the  Duke 
ct  Buedeuch  is  not  entitleil,  in  this  accounting,  to  make  aey 
etiar^  against  the  saiil  John  M 'Turk  in  reispoct  of  the  saidhidf- 
year's  ri^ut  payable  at  JLirtinmas  1826,  the  game  haviii|r  bcian 
disci rnrgeil^  aa  proved  by  the  foresaid  receipt  of  22d  Fi^lruarj 
1fi27|  w!n<^h  U  not  impu^net!,  and  decerns  t  2df  Finds  that  llio 
eommon  debtor  ftirther  daijus  deduction  of  the  following  sums : 

1st,  Ploughing  and  dung,  .  .         X  58    9     2 

,  2d,    (rra,^s  &ee<l9,     ,  .  .  .  75     2     9 

**  Ad,    Value  of  drains,  .  .  .  176  12    & 

^  4th,  Claims  for  ground  taken  up  bj  plantationf,     42    0    O 

X35a    4     7 

Finds  It  admitl^l  on  tlte  part  of  the  Dnke  of  Buecleueh  that 
the  tenant  is  entitled  to  deiluctioD  Iv  of  tht:  nature  hero 

stated;  hnt  that  Ida  Grace  is  nui  with  rysj>ect  to  the 

amount  of  the  aaid  daims,  and  tlKi'-iuii.  ui  consent  of  partlesp 
remits  to  to  i-.x amine  into  the  same 

and  Ui  report,  with  power  to  the  said  reporters  to  specify  any 
objection  cither  as  lo  principle  or  detail,  which  may  be  brought 
forward  by  either  of  the  partien  t  Zd,  Fintls  that 'the  Duke  of 
BucclOQcli  u  not  entitled  to  the  expensea  in  regard  to  the  pro- 
eeaseaof  seiiue^tralion,  irritancy,  and  interdiet,  in  so  far  as  tlie 
tame  were  not  included  in  or  n^servud  by  the  arrangiinent  and 
ft^UBtment  of  the.ie  proc^eai<es  made  amon^'  tTie  parties  concerned, 
aiid  deeenis ;  and  appoints  the  said  rej^ort  tu  be  loilg^4  qitam 
priftium^  and  supersifdes  hoc  iiuiu  fiirthii*  procedure  as  btstireeii 
the  ^d  partiest.'' 

The  pursuer  recliuinftd,  aiid  arcined—^Tlmi  m  he 
could  shew  that  this  £l*>5  had  never  been  puid,  the 
defender  was  liable  in  that  sum, 

lite  defender  argmtl-^Thu  the  parties  roust  be  re- 
IL'iilated  only  hy  the  i-eceipt^  which  shewed  that  yJl  had 
i»een  regukrly  paid,  and  that  exiracta  from  tlie  Uwks 
of  a  party  cotild  not,  in  a  caso  like  tlie  present,  be 
c^noted  in  that  piirty'is  favour* 

At  ad V king, 

l^rd  Jn^tit^^Clnrk.—Thh  ease  h  one  of  the  peatest  impor- 
limcr,  and  of  aa  wide  an  appllcaition  to  the  bQsint?as  of  life  as 


ftf^  I  h«Te  ev^r  se^^  I  view  with  greaf  nhirm  ^t  ^  ws* 
tended  for  on  the  part  of  the  Dnke  of  Bu  ■  'n'mr^,  1 

shall  a^ume  that  he  covild  f  rove  wliat  h  it  hrdh 

4ssamc»d  hi  arjfument  or  pntictple  in  e^^v^i  y^^^*^  "■  wjiich  itt- 
ceipt  or  discharge  is  founded  on  as  barring  ia^iiiTj;r  isi  u 
proving  pa^Tiient* 

1,  The  fact  is  now  atlmitfed,  that  the  dispute  bdoTEiitiil* 
the  aniounf  of  tlie  Dultc's  cliuniB,  twrof  i»n  the  {^^a^tm&i  Mill 
rent  for  the  Imif-y ear  dne  at  Siaidumaa  1S26,  dtsin^d  Irj ii 
Lonl  Ordinary. 

2.  The  fade'  are,  thnt  the  tenant  has  an  imquillfi*!  lUmpI 
receipt  s^>eeifleally  for  the  pa>ineut  of  Ibis  hidf-ycai^itni^dM 
in  February  1827* 

3,  That,  until  1843,  no  attempt  was  made  in  my  riy  t 
pute  the  effect  of  thic*  receipt  with  tlie  party  hHldtn^  i 
th^>ee  interested  in  its  protection.    Naj,  il  ; 
of  ^JOO  in  1842,  as  the  priee  of  the  v 
by  John  M'Turk,  it  was  not  claimed  as  u.-  .«..>.  ii.jaiii 

4.  That  there  arc  receipts  for  ail  the  hall-)T?ar'j  w^ti  ii 
quenrly  to  Martinmas  1825  down  to  1839,  thirtet-n  jtifi^ 
having  been  granted  regularlv  when  vents  weri?  paid,  bat  in  jft^ 
of  other  vtmdhers  I  supfiose*  lieceipta  w  ere  ^nn  t^  f«  ^t  n hip  n^ 
rents  apparently  at  one  time,  iriz,,  en  8th  lhs\: 
atlds  to  the  imtx^rtanc^f  of  the  receipts,  eov^ri 
for,  of  coAirse,  granting  so  many  reecipts  at  ont  ii"«:  .i 
tnination  and  setMement. 

5*  That  a  number  were  so  granted  at  onc^,  doet  1 
the  tenant  of  the  full  benefit  of  the  prc^umpiion  i* 
consecutive  receipts.    That  doe^  not  df^pt'iid  on  1' 
rect^ipti*  are  dated,  but  that  tli  1  oTercooii 

regularly,  all  the  rents  due  m  :is=e. 

6,  John  M Turk  13  the  tenioM   Mim    1S51,  by  1 
and  the  holder  of  the  receipt.    The  party  in  whose 
minatim  it  IS  gran  led  never  ret-ct^^^  any  injimttioii  1 
had  been  a  mistake  in  the  matter,  or  thnt  thi*  reeeiptiwa 
effectual  protection  to  him.    This  is  not  aTrrrtd. 

7»  Further,  it  is  not  e.tplaiti«^  by  the  Dnke,  whidi  I 
be  impirtant   how  or  when  thii  receipt  was  ^raiit*^ 
realiy  at  the  date  it  bears,  or  ofterwarfls,  when  johil 
came  tenant,     lie  gives  no  explanation  as  tcp  it  ntC 

e.  The  only  averment  i^  that  Robert  M'Turk  | 
rent  in  question  a  bank  cheque,  which  was  nm  inhY. 
if  proved,  thnt  fact  is  in  no  degree  rni;"<^TT*i*terM   w^h 
by  John  after  he  h^ajuc  liable  in  \ 
all  the  n*ceipts  prior  to  1^31  are  ii 
not  tenant  until  1831,)  this  may  verv  uKviy-  th 
as  I  hold  all  Inquiry  to  be  exctuded,  I  only  1 
probable  state  i>f  ilie  tlietji  as  ^^b.  winr''  hnw  tlnnm^ 
to  take  t!ie  statement  of  the  ] 
the  mmh  and  tinie  of  pnym 
of  the  receipt  tlie  proof 

9,  Jn  jud^dng  uf  the  » 
Irty  ajide  all  ca^^es  of  frau  j,  ;?  - 
QiiHe,  and  alho  all  cfises  in  w  i. 
money  was  not  paid  iu  terms  „.  ,.„  ;.^.. 
granting  it. 

10.  r  hold  the  rule  of  the  f^ases  nf  GmTfofl  r. ' 
June  1836  J  Dark  D.  Glen,  I4fi 
15th  Feb.  leaSjnfitto  be  din 
ef^ct  of  a  sin^!e  receipt  of  a^ 
case  of  Lord  Kinn^ird's  IVu^; 
directly  on  the  eUeet  ofmn'. 
elude  a  claim  for  arreai 
ceipta  were  pnwhiced.      : 
fijctly  toneluiiive  t  ^ 
sumed  as  too  eleai 
Balgray,  m  to  the  l^iu  ni  m, 
itrrGars,  tor  whieh  ttwtv  afx*  ; 
if  the  presumption  wo^  notti^u.,,,   ..,^..,  . 
elnimed  at  the  distonee  of  sixteen  years,  a  i 
proilueed. 

1 1.  'Hie  rule,  as  stated  hy  I 
iv,  4,  4,  is  in  express  terms* 
flab«eqaem  years,  auffiiiient  to  fjii] 
not  A  neeeipl  for  the  Imlf  year  in  i] 

12,  I  apprehend  it  to  f-  'i-  "^ 
the  Duke  cannot  chaJh  i 
most  in)p<:trtarit  dricuuiK 
ffdth  of  which  all  the  ir 
ufno  casein  whieh,  wl 
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p^rtic^liUMr  h^lf-par's  ,rei^  ^j^  ;9till  morp,  wfien  for  twelve 
years  and  a  lialf  after  receipts  are  granted  expressly  for  all  tlie 
aubscquent  temily  rents,  the  party  granting  the  receipt  can  bo 
allowed  to  ^iUprove  it  b^  any  moans  whatever,  except  the  oath 
of  the  debtor,  if  he  also  ^  the  holder  of  the  receipt. 

1 3.  What  are  the  siwcial  facts  of  this  case?  They  aeem  to 
me  all  to  be  against  the  landlord.  I  take  his  own  statement,  p. 
10,  U.  The  farm  Wiis  let  to  Robert  MTork  in  1826,  the  first 
h  ilf- year's  rent  being  due  at  Martinmas  1826,  being  the  half- 
years  rent  in  question.  Ribert  was  removed  in  1831.  Ho  wa« 
then  succeeded  as  tenant  by  his  brothor  John,  on  an  agreement 
not  extended  until  1834,  but  bearing. distinct  reference  to  an 
agreement  at  the  entry  of  John,  in  1831.  By  this  agreement  (p. 
9  »pp*  to  reclaiming  note,)  JohA  M'Turk  became  bound  to  pay 
up  the  whole  arrears  of  rent  due  at  Wliitsunday  1831.  Now, 
then,  this  receipt  for  the  first  half-year's  rent  due  at  Martin- 
mas 1826,  was  either  granted  at  the  date  it  bears,  February 
1 827,  or  subsequently.    I  take  eitlier  case. 

(l.j  It  is  granted  in  favour  of  John,  tliough,  on  the  first  suppo- 
gltion,  when  Robert  was  tenant  Thus  it  was  a  receipt  that 
John  knew  of^  though  Robert  had  paid  the  money,  and  John 
pnxluces  it.  Now,  tlien,  when  John  entered  into  tliis  agreement 
to  pay  arrears,  there  was  this  regular  receipt  discharging  that 
Iialf- Year's  rent.  X  apprehend,  as  against  the  Duke,  John  was 
entitled  to  rely  on  ancf  use  that  receipt,  and  that,  as  an  onerous 
third  party,  no  allegation  that  the  sum  therein  d[ischarged  still 
renwoed  due  can  affect  him.  Thia  seems  to  me  the  very  point 
raised  before  me  in  Glasgow  at  a  trial  against  the  Fortli  Marine 
Insuranx^e  Company,  ana  decided  on  a  bill  of  exceptions  by  the 
First  Division,  low  January  1845.  I  think  the  Duke,  on  the 
supposition  that  the  receipt  was  really  granted  before  the  agree- 
iQ^aty  ^uidof  tliQ  date  it  bears,  is  barred  &om  claiming  from  John 
uader  the  agpreement  a  rent  for  which  there  is  a  regular  receipt, 
whether  JTohn  knew  of  the  receipt  or  not,  bat  multo  magia  when 
JoUn  knew  of  the  receipt. 

(2.)  Take  the  other  supposition,  that  the  receipt  was  granted 
to  Jolm»fter.ia31,  Will  Uiatavoij  the  Duke?  Seeing  that  all  the 
reqeipt^  from  1827  arip  in  name  of  John,  though  before  1831,  and 
thouflh  80ine  arQ  dated  in  1838,  it  looks  very  like  as  if  they 
had  been  granted,  to  John  for  rents  either  paid  by  Robert  or 
bjr  himself.  On  this  supposition,  then,  there  came  to  be  an  ad- 
juatmeot  of  what  was  really  due  as  arrears.  All  that  Robert 
paid,  if,  aoy,.  was  acknowledged  and  discharged  in  favour  of 
John.  All  that  John  paid  was  also  discharged.  On  that  sup- 
position, if  this  was  then  due,  it  was  paid  by  John.  On  either 
auppoflition,  I  think  John  is  completely  protected. 

Cord  Medwyn. — I  should  be  sorry  if  my  opinion  in  this  case 
should  affect  any  important  principle  of  our  law  or  practice  in 
settlements  between  landlord  and  tenant.  Now,  I  find  no  fault 
with  Xki»  first  part  of  the  Lord  Ordinary*s  interlocutor,  but  I 
objisct  to  the  separatim  finding,  which  excludes  the  Duke  from 
r>roving  the  amount  of  the  arrears  due  by  Robert  M'Turk, 
•or  which,  I  think,  the  present  common  debtor  is  liable.  The 
X>uke  claims  to  be  ranked  for  a  certiun  sum  on  the  fund  m  me- 
dio,  John  M*Turk  objects  that  the  claimant's  brother  having 
paid  his  first  half-year's  rent,  X225,  on  22d  February  1827,  tliat 
aum  was  then  placed  to  his  credit  of  the  same  date,  and  the 
DaWs  factor,  Mr  Crich ton's  receipt  of  that  date,  is  pro- 
dkuxid.-  Accordingly,  the  receipt  is  produced,  bearing  that  date, 
i^riM^ted  as  receiveii  from  Mr  John  M'Turk.  The  claim  by  th^ 
Dal(o,  as  in  the  record,  bears,  tliat  Robert  entered  to  the  farm 
[It  Whitsnnday  1826  ;  that  he  fell  into  arrear,  and  was  removed 
Trom  the  farm  as  at  Whitsunday  1831.  He  waa  then  succeeded 
u4  tenimt  by  his  brother,  John  M*Turk,  by  a  minute,  under 
k^-bich^Jie  undertook  to  pay  up  the  whole  arrears  of  rent  due  at 
tlie  aaid  term  of  Whitsunday  1831.  John  M*Turk  answers,  ad- 
nitted;  and  indeed,  this  first  agreement  is  narrated  and  oon- 
irme4  ^'^  ^^^  move  formal  one  subscribed  by  the  parties  in  1834 
xnd  1837. 

It  IS  alleged  by  the  Duke  (hat,  although  the  receipt  of  23d 
Fetmiary  1B27  was  granted,  cash  was  not  paid,  but  only  a  cheque 
^HS  f^vp^  by  Robert  M'Turk  on  his  eash-account  with  the 
SanKw  Scotland,  and  that  this  cheque  was  not  honoured  by  the 
">n.ni ;  that  accordingly,  Robert  MTurk's  account,  wlUch  had 
>een  rormerly  credited  for  this  sum  as  if  it  had  oecn  paid,  was 
-iQvr  debited .ifith  the  same..  It  was  just  written  back,  and  this 
>rior'W^1iyiUtiuttdi^  1830,  aa  appears  fh>ila  the  state  taken  from 
li/e  l&lArs't^ks,  and  while  Rot^rt  Was  still  tenant  in  the  (ami. 
\' y^.tam^lt  iiskt^^^  wa^  sequestrated,  and 

fiat^i^^^tav^  ^ifiElk'i^nter^Oti^u^  ^stivte  fox  the  amount  contained 
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in  this  cheque,  which  was  just  equivalent  to  an  mtimated  assig-; 
nation  in  favotir  of  the  Duke,  as  of  the  date  at  which  it  waspre- 
flonted  to  tfic  Duke  when  payment  was  refhsed. 

Now,  when  John  M'Turk  undertook  to  pay  the  arrcart  du6 
by  Robert  as  at  Whitsunday  1831,  are  we  not  bound  to  inquire 
into  the  amount  of  these  arrears?  and  if  it  can  bo  ^hevni  tliat 
this  receipt  was  given  fbr  wliat  was  expected  to  produce  casli, 
but  did  not  produce  it,  must  it  not  be  competent  t^>  pDvo  thi-?  ? 
Is  it  sufficient  for  any  man  to  produce  a  regular  n^ctiipt  contain- 
ing a  discharge  for  money,  and  if  the  receipt  ha^-  ^K^^n  gruuRyl 
through  inadvertency,  or  through  an  expectation  ^vliicb  Juis  not; 
been  fulfilled,  is  it  impossible  to  bring  a  proof  of  sucb  bein^j  the 
Case?  I  grant,  not  by  witnesses,  but  by  other  writings,  or  by 
oath,  or  a  train  of  circumstances  fully  established,  to  ^atJ^fy  lh<i 
Court  that  the  money  was  not  paid  in  the  way  tUe  receipt  pro- 
fesses, in  fact,  that  the  sum  is  still  due.  If  a  man  writifl  out  a. 
receipt  fbr  payment  of  interest  due  by  a  debtor,  itn^j  happens  to 
drop  it  on  the  road  when  going  to  get  payment,  m\\X  the  rvcei^it 
is  fbund,  and  any  how  gets  into  the  hand  of  the  dL'btor,— wUen 
the  creditor  claims  payment,  is  it  sufficient  for  thetftbcr  simply 
to  produce  the  receipt,  and  maintain  that  that  iw  all  tlut  U  re- 
quired ;  that  the  creditor  has  no  right  to  cstabli.^h  tljc  circum- 
stances undtnr  which  it  fbund  its  way  into  the  pocket,  and  that 
it  was  not  given  by  him  in  exchange  for  paymt^ut  ?  1  should 
tliink  proof  could  not  be  excluded  merely  by  pr(j<luL"tion  of  tUo 
receipt.  I  cannot  assume — ^for  there  is  no  allegat  ioti  of  tlit?  tiiul 
on  the  record,  and  there  i^  no  probability  in  the  circum^tancea  of 
the  case—  tliat  Mr  Crichton  granted  tlus  receipt  at  a  period -subse-- 
quent  to  John's  entry  at  Whitsunday  in  1831,  and  as  a  discharge  of 
that  half-year's  rent.  1  observe  that  there  was  great  irregularity 
in  granting  receipts,  but  I  will  not  beheve,  without  evidence,  more 
especially  without  any  allegation  on  the  record,  that  this  receipt 
was  granted  at  a  subsequent  period,  and  not  of  the  date  it  bears, 
when  I  observe  that  there  are  no  less  than  eleven  separate  re- 
ceipts granted  the  same  day  (8th  December  1838,)  for  payments 
of  sums  between  August  1830  and  December  1838,  and  yet  all 
of  tliem  are  dated  of  the  day  they  are  written  out  In  truth,  to 
antedate  this  first  receipt,  and  to  make  it  out  in  John*s  name, 
as  the  tenant  after  1831,  as  a  discharge  to  him  of  that  half- 
year's  rent,  is  a  most  unlikely  supposition,  when  the  Duke  was 
actually  claiming  on  Robert's  estate  for  the  amount  at  the  time, 
and  John  M^furk  does  not  seem  ever  to  have  nearly  paid  up 
the  arrears,  so  as  to  warrant  any  such  favour  to  him.  But  he 
makes  no  such  allegation ;  and  I  hold,  wheu  the  receipts  are  made 
out  in  his  own  name,  they  were  merely  to  him  as  the  bearer  of 
the  money,  in  this  instance,  of  the  draft  or  order  for  payment. 

It  was  said  that  a  draft  or  order  on  a  man's  cash-account  is 
not  a  legal  voucher  or  document  of  debt  except  to  the  bank 
which  pays  it.  That  to  me  was  a  very  startling  proposition. 
Of  course  it  will  not  prove  that  any  particular  person  received 
payment  of  it  unless  his  name  be  indorsed  on  it,  but  surely  if 
one  givc^  «iich  un  onler  for  iiaymtMxt  to  a  dtjhtor,  and  he  5aa 
shew  that  that  debtor  T<?<vivi^  payment,  the  oi-deri  with  that 
proot;  wilt  be  a  very  grjoci  voucTier  of  i>ajment.  Iji  like  man-, 
nerj  tt;  on  roepiving  such  an  4>rder,  ike  party,  believing  that  H 
wottUl  be  palil  at  once  by  the  bank,  grants"  a  receipt  m  If  for 
c:i$h,  and  the  ortJer,  on  being  prt^et'ptetl,  1%  m>t  paid,  1  cauuot 
understand  why  he  canoot  prove  that  fiitt,  and  tliat  he  should 
bo  excludtxi  by  simply  prtMlaemg  his  receipt.  It  apjiet^rs  that 
thisi  order  was  raiikeil  for  on  Hobert  M*Turk*B  egtatet  aod  a  ilj- 
vldeml  of  53.  4i].  wiia  focfivefl  on  it,  amountuig  to  £60,  lii  No- 
vetnber  ISSQ.  And  l  cannot  doubt  that  prfkluetlon  of  the  pro- 
ceed in  iJrs  in  th{>  seque*tratjnn,  the  claims  and  vtmelierij,  and 
Molii^TiH'  of  ran  king,  will  bi?  good  evidence  of  tlie  ann>iiTit  of  thi4 
arrx-iira  ilue  by  Ikibert  at  WTii  ^Sunday  WA\^  and  tluU  John,  wli*| 
has  untie rtukcn  to  jKiy  these  arrcan,  muat  be  accountable,  \jn- 
less  he  hxis  s<>nje  defenee  whieb  lloberi  had  not.  ft  se^nti^  to  be 
thoaj^ht  that  the  dishonoaF  of  the  onjer  tb^tiild  be  tjutified  to 
him.  I  liiLTiuot  ».iy  I  m  aiiy  neoosjiity  tor  dicing  lo*  He  oauld 
WQt  he  iL^nc^rnntfhat  bis  brother  was  buikritpt  ?wid  *<!qai.Airate4j 
he  undvrt'KA  esprejssly  Iq  ptiy  th*^  arrears  viihniit  Uijiilinjf  tho 
am  nun  t  or  Kjieeiiyinjf  thtm  ;  he  cannot  be  itupp>«ed  to  hnvto  un- 
dertaken thb  oi^igiltiofi  wUhout  inqoiry  ot  hH  bruth«f-  1 
eanncit  Ujiieve  l\n\i  hiA  was  Agi^urar^t  o^  Uii?  difthunqur  (i' lb* 
c)ieiiUi\  and  that  it  former!  a  portiun  of  the  arrvars^  whiih  ma*l« 
It  i[iipoiidbt0  fbr  hU  bruthf-r  to  tiold  x^w  ihe  fiirin.  , 

But,  then,  \i  U  said,  at  this  d!*tan(^t  uf  Hiim:!,  fe  thlSf  M4Jm'  U» 
be  miMle  ?  and  there  are  at  leu^t  din^-hnr^^ei^i  foa;||«Mi^j^4Smwit 
prr>^hL4^'d  to  ctu  otr  (Iuh  eUini.     P.'l t  j f  n  1  r )^  ll* llEl^nitf^ilP 
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kkg  the  bntflnn  of  piwif  on  the  pnty  ftUc?Ki*iir  non-^wiymctiti 
Erslt.  iSt  4,  f  10  J  an<l  Diet  tlM.  T!ie  Duke,  certAinly,  l» 
bourift  to  proTc.  Ndtlier  dtj  I  tlii^^  U  «f  any  coitBLNiuence  that 
the  claiJti  is  nf^nr  insisted  in  nt  thi^  cViHtHtico  of  tiniu*  It  nnflCB 
fr&tn  th{?  conrst^  of  the  dsiiliii^  of  tlie  pflrtieHj  whore  there  hfui 
been  no  settletnerrt  of  oecounts,  no  regnlar  paymenta  of  the 
rents  as  they  became  due.  Look  at  the  state  of  pftyniontii  us 
given  in  bj-  the  tenant  even  t  there  is  always  a  Urge  errmr  dae ; 
atid  ho  now,  in  stating  uecouiitg  with  hia  landlort!,  procUiee^  this 
receipt^  and  claims  credit  fnt  It,  He  docs  not  allege  that  thero 
were  any  pTovionsr  states  of  account  wliich  ailmitte<l  thie  pay* 
lirtentj  or  any  receipt  in  ftill  ^f  arreiir3  as  at  Wldtsunday  1  &3U 
fe  now  claiTus  it  and  is  there  any  tiling  which  has  oceuired  to 
ciit  otf  the  tight  of  the  landbM  to  shew  that,  instead  of  reoelv- 
iiir:  £S2S  for  that  fit^t  half-year's  rent^  he  only  rcceivett  ^60  out 
of  ilobcrt  MTiiHc'si  cJitJtto,  Why  was  this  payment,  if  not  on 
ftceoont  of  the  dishonoun-'d  order  for  this  rent  V  I  am  for  allow* 
in^-  the  proof,  in  erdiT  to  adjoat  the  smn  which  is  due  by  John 
MT\tr1t  to  hU  hndiord. 

Lord  Sftmrmjf,—!  am  decided  Jy  of  opinion  that  the  roccfpta 
ire  conclusive.  There  can  be  no^'^afe  judgment  unless  we  stand 
t^  the  receipts-  Hefetcnec  to  oath  is  not  propowcd  j  and  I  don*t 
know  wh^it  might  be  the  eiE?ct  of  it. 

Lijrd  Cortham,—!  ctmcnr  with  your  I-fordships,  It  is  said 
that  a  payment  was  msiflu  by  a  draft  on  tlie  bank  ten  or  twelve 
years  apj,  and  thai  that  drafl  was  not  honoured.  If  T  pay  a 
person  by  an  order  on  the  hank,  I  am  entitled  to  Immediate  no- 
tice if  the  draft  is  dishonoured.  It  wl!i  not  do  for  the  party  to 
allow  mo  to  live  on  for  ten  years  In  tlw  idea  that  the  acciiunt  if 
paid,  and  then  to  turn  round  and  tell  me  that  the  accomit  is 
f  till  Unpaid,  for  the  draft  T  gave  was  dishonoured. 

The  Court  ad/iered  to  the  Lord  Ordiiiary'&  interlocu- 
tor. 

Lord  Ordinnn/^  Bobertsou.'-.l  (?l.  Solicitor- Genctid  (Aniler- 
i(>n),  BaUUe;  Gibson  ami  Home,  W-B.,  AgenU^—AU.  Ruih^T- 
furd,  l^Iacikrlane ;  Altiaa^^  CaaedSj  W^b^t  Agtnt—T*  Vlerk, 


No.  %\0, — ^iiaclj  Anne  CAMrssLL  Baied  Prestox, 
Ad^omic^  nnA  Cmiphin&r,  v,  Davxg  G&BCiDB^  JKe- 

Lsi nJUini  aad  Tenaiit— Leaso— Interdict-*Retfiation  in  security 

...  of  Eviit-^Ily|iothiiC.  T.iin,]hkrirs — A  hndhrd obfaiiUid  decrt£  a/ 

,  remov iii;/  Qi/'tins thin  kasa  <;jj dred iii MurlmiiMU  1 843, 

.  and  K?/iO*«  re^rf  uj^is  p' '  half  at  that  term  tifid  the  last  hai/ 

.    fit  W^tt^ttJidnif  IS44.     'JIni.Uiit:iiUproC€iBikdt0  rein&vi^hk  stock  I0 

t  1 44  la.rptir  ftuia  mhu^i  fie.  had  fuXea,  ami  tJict-tafttr^  ia  August  1845, 

,    udvti  ^      '         ^,  6j  jftdfllc  rimjx,  0/  /its  wJmU  arvwinij  cropf  m 

<:  $mu''  -it  f/iirchiiSfj^s — il^y  that  ths  iamMnfd  was  en- 

^   tiUiAl  - .  ......  uliit  4i^iUM$t  thu  ti^miuU  from  n^lUntf  w  rtjrtoi^iny  (/j« 

*j  crxjp  from  thsfium  tlH  h«  fotuid  m^ckitt  caulivm  for  oa^m^tit 
of  tll^  cutreMrtitt^  orttutd  actual  paj^ment  thacof  tMm&vffh  it 
iLHfs  Ai^t  cdUgtd  ly  tlte  landl^d  tku  *  th&  tGnani  wom  mtoli^enif 
ytjrguusad  inopiam,  or  in  tirrear  of  rmt, 

Im6j  Anne  Campbell  Buird  Preston  let  to  David 
GregOT  tlie  fann  of  Easter  CrieflVediter,  in  the  pariBh 
of  Crieif,  for  19  jeai^  after  Martinmas  1824,  a.t  a 
certain  rate  per  aere,  aniouiiting  to  £l88.  17.  8*  of 
yearly  rent  payable  at  two  terms  in  the  yearj  Marlin- 
mn^  and  WTiitsiinday,  by  equal  portions,  beginning  the 
£rst  payment  at  ISIarlijainsis  1825*  and  tbe  next  at  Wlxit- 
iun<lay  Allowing,  for  crop  and  year  1825,  and  so  on 
thereafter  durin*^  the  curreney  of  the  lease,  besides  ren- 
dering and  peribrming  eert^n  Ben-ices,  &c.,  therein 
epeciiied, 

Jn  spring  of  1813,  the  respondenf  3  lease  being  about 
to  expire  at  the  following  'Pilartinmaa,  Lady  Baird  Pres- 
io%  in  order  to  insure  poeses^on  of  the  fai'm  to  an  in- 
coming tenant^  obtained  deeroe  of  removing  tu  usual 


fijrm  agakift  Gi«egor,  deeeming  hf m  t4  fetwiTC  ti  Mar- 

tinmiia  1843*     About  the  Hmv  •    '    - 

wiiB  obtained,   the  respondent   i 

removed  the  wliole  of  kis  itock  ±k>iu  ilni  Ir 

much  larger  and  more  valuable  farm*  whii ' 

taken  from  Lord  Strathallao,     In  Aii^u 

appeared  the  folio Wmg  ad'^^ertLiementi  pn-  . 

liahed  by  order  of  Gregor : 

**  Sale  of  growing  crop,— There  will  be  t&U  \ff  \ 
oil  the  fami  of  Easter  CrieflVt^hter.  helonsriag  to  Dtnd( 
on  Wednesday,  the  23d  AugUfl  curr«il^— 

**  ITre  whole  growing  etop  dn  said  farm,  cofiaiitiiigof  * 
potaioes.  To  beput  up  tn  smill  loc«  to  suit  iutiiiKiiag:|Rtt<dHik 

^^  'Hie  mup  will  coiiuiiecic&  at  II  <i'dodt  fureuooo,  iftlii 
usutd  credit  will  be  giv&a. 

"  CykffcfTt/aer,  Uth  Aufjmt  lft43.'* 

Ou  seeing  thia  advertifieinent,  the  advocator's  1^ 
addreased  a  letter  to  Gregor,  intimating  timl,  bciA 
disponing  of  the  crop  on  the  land^  whert^bv  ndni 
would  remain  to  coTer  Uie  hjpotliec  fpi 
necessary  that  tJbe  respondent  should,  iii 
the  custom  of  the  district,  either  pay  or  iijn. 
for  the  current  year's  rfcnt  about  to  titU  due, 
half  at  Martinmas  1843,  and  the  other  half 
Sunday  1841-    'the  rospondcntj  in  ansi^en  li 
lege  any  diiricidiy  in  finding  caution  to  th^  r&\tim 
amount^  but  he  denied  his  liability  **+'hrr  t,,  Hni  t«fjqi 
or  to  make  consignation  before  rem  '■^« 

the  lands,  and  intimated  hi^  resoluiiuii  iu  i^         "■ 
the  proposed  saleu 

The  adTocatort  npoa  12ih  Aupi  !   * -I' 
an  application  to  the  Sheriff  of  Pei 
the  circumstances,  and  pmying  his  Lor 
the  respondent  from  selling  or  removin 
the  i'arm, 

"  until  sufficient  caution  be  acted  In  your  Xru^sMp^ 
books,  for  the  due  and  punctual  payment  of 
rent,  jmyahle  at  tfic  rcsqipeiive  temi^  m  ftf^-r 
mw!o  thercor    ■  '  '  ■  ■:u\r\\  n  mL-  ;' 
retention  as ;.  -.!  r..  -1,.  -iiraiwfB 

Haiti  i n tt^rdie i  U'  i  1 1  -  ^.nd  I hi\  id  U  r^ i^vn ,    « 

Tills  application  did  nol  set  forth  that  G 
ijjsohent,  verpng  to  inaolvtiocy,  or  in  cm" 
cumstaneea;  and  it  did  not  ap[»ear  thai  tuch 
fact,  or  that  any  arrears  of  rent  were  due. 

Tlic   Shenir*feubstitute  (Barclay)    grnide-l 
interdict  ei;  jtartiB,  and  appoiated  ajis\ 
to  be  lodged*     A  record  was  aft^er^; 
and,  on   5th  Septcmher  1843,   the  She 
pronouneod  the  ioUo\ving  inlerlacuior» 
joined  note  : 

**  A'rtA,  5/A  Septanhr-   ^  =^  ^  — llarinjr  ivfiiwd^ 
l-'inds  that  the  pursuer  t,  under  Ibi;  i>Jatraci 

no  part  of  the  rent  of  llv   ^  y^Htr  is  presetilW tlot  i 

ablet  Finds  that  the  least-  euuitdns  no  clause  biadiai^ 
ant  to  loare  Ids  last  year's  crop  im  tlw  j^rritind  in 
rt*nt  of  that  year,  unles*  he  ii  I  ^ 
luent  wiien  due ;  Finds  it  ad 
ed  to  remove  at  the  en-*-"- 
Averi^Al  that  the  d^ifeii'l 
ou  thy  contrary,  tinde   l 
arrear  of  r«iit,  and  that  'he  " 
anil  more  vaUiable  farm,  hc!^ 
entered  to  thf  i.-w^.-vinn  v.f  l]:l'   ■ 

eMStS  no  groli:..i-,  in  I'  ,  t  Ml-  HI  \;iv 

cree  of  reui u  i  it  1 ;_%  t i u -  i . 

fn>rn  the  tunu  *a!iy  pir 

i>Mt  judiciiil  caution  h  ,1  , 

current  year*a  rent 3  Ti  "*^!ff^^ 

ffviUti*fi  the  defi^ndcT  fi'  fip«« 


1845.] 


IN  THE.COURJT  OF  SESaON,  4«. 
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thg  JfllElate' OBiltkid  'to » edpeni«»  of'^hidi  alldwB  «b  acoownt 
to  be  lodged,  And  mmiis  tb^  saio^  to  Mr  Joha  Flockhiurt,  writer 
in  Perth^  to  audit  oxxi  report ;  reserving  to  the  pursuer  all  othet 
and  comi>eterif  remedy,  ks  acdolxfe  wit^  lAw,  atid  decerns. 
•  ''iVott.-'^^ef  BheiWiubdH^te  adopts  the!  %boIe  of  hit  ob^ 
isrrktfania taa  gf&veo:  ia  thdteccmt' case  of  Bamsa^r.*    He  caO'^ 
not4l«c9^|he^4iatUiotioQ  faiwio^  t^  exjat  bet«f?en  the  caaea. 
He  i3  VopiniQu  tlmt  what  would  entitle  alaudlord  to  the  bene- 
fit of  ^^(ihfestWitloYi  befor6  the  tfenii  of  paymbiit,  Votrtd' be  neces- 
sary to  warrant  him  judicially  interffiel^  Ih6  tetkUit  tMm 
Btiidag  of  tonorfnlf  faia  cropu    Liea.or  relenttoa  ia  not  in  prin- 
ciple apptaoE^le  to  Ihe  i«idlard*t  daiuit  he  not  being  in  actual 
possession,  at  least  aoeondiiigto  ti|»e  tneclum  Kelatioa  of  parties. 
Wbm  tii^  teMQl  waa  naro  the  servant  of  the  landlord  thap  the 
iadepeoficnt  poiaetfor  of  the  land,  audi  remedy  might  be  appdi- 
cable  ao  loog  «a-ftlie  fhiita  rena|ne4  on  the  land.    *  X^ien,  aa  uis- 
tingoished  from  hypothec,  has  not,  in  modem  times,  been  ex- 
plicitly recognised  in  Scotland  aa&ri^ht  betrween  landlord  and 
teDant*-r(Hanter»  p.  73il.)  .  If  at  all  applicable,  it  is  in  order 
to  reach  houdchold  ramiture ;  not  the  proper  stibject  of  agricul- 
ttxrtf  Hypothec    No'^ttbti  the  limdlOrcl  is  totitled  to  retain  a» 
agaiHit  the  careditOBB  atlny!  tiM  usiBg  diiigenaQ,  but ihat  alat^ 
of  the  fiMjt  wDal4  be  aocfa'  aa  eatitle^l  iiiia  to  use  se^^uestration 
citrreiUe,  ternUnOn    If  the  landlord  is  entitled  to  prevent  the  ten- 
ant having  the  drdtnary  and  usual  disposal  of  his.crdp,  it  fmpliea 
tlMtt  tSietfe  ia  on  ea^nml  condition  hi  all  leases,  tluit,  before  a 
tenant  oai  teHia  atn^rofhia  Qrap^  he  mnst  pay  kit  sent^  and 
thai;  tfk>,t  wiHiont  beic^  allowed  the  means  of  reaiiddng'it,  which 
it  was  muintly  observed  in.  the  old  case  of  Hall,  was  according 
to  the  Egyptian  method  of  exacting  bricks  without  givingatraw ; 
or  that  tlie  tenant  mntrt  flnJi  te^iity  to  pay  the  amount  when 
Ate,'  wtdck)  iti  pcftA  of  fMt^  would  be  aoppl^nMnting  an  .obHgi^ 
lien  efpenoQtfl  aeoofity  ia  ev«iy  leasa    The  landloiid  baa  the 
conditiOna  of  leate  in  hia  hand,  and  he  may  stipulate  for  fore- 
handed payment,  of  (ot  perkonal  security,  or  tot  any  other  pac- 
tional mode  of  safety  he  may  please.    But  4f' he  does  not,  he 
ltatisi'ldi<aecafil^  td  tbn  Ifcw;  and  ithieh  appeavanlott  ample. 
H&bM;ii)rijgtit  of  b5Fp<M»hetf  on  tJlO  OTC^  Boi^ciur  AaitexiBt8,.aAd 
into  whoae  banda  soever  it  paatea,  if  not  boi^t  in  bulk  at  pub- 
lic market ;  and  he  has  a  datm  over  the  stock  for  three  months 
after  the  Utft  term  of  i^yment.  ;'Fhe0e  righta  are  reserved  in 
the  present  case ;  and  under  the  admitted  drcumstmoea  Ihtt 
the  tenant  hma  removed  to  a  neic[hbeuzing  fimn^  the  last  branch 
L>f  secnrity  may  be  amply  suffloeut  for  the  whole  r^nt.    tha 
iuresGQt  ia  a  leas  favourable  case  than  that  of  Bamsay,  in  so  far 
IS  arreati  of  rent  were  there  alleged :  whereas  it  ia  admitted 
:hat  none  eidtt  in  the  present  case.    Lord  SaitautCa  case,  chiefly 
bunded  on  by  the  landiard,  was,  as  tho  report  bears,  a  '  circum- 
itantiate  caae,  where  the  Umoxit  stole  the  corns,  as  soon  as  shorn, 
o  another  heritok's  grounds.'    In  C6opti^  case,  the  sale  was 
«ly  two  days  before  the  tem.    There  kaa  no  alteiapt  to  rQ> 
ain  or  intfMi^  ^ut  netioe  was  given  the  purchaser  of  the  risk 
un ;  and  when  the  rent  became  due,  sequestration  was  used  in 
omnioB  iQnn.    During  the  currency  of  a  lease,  the  public  roup 
f  crojr  and  stock  womd  of  ccnirse  be  indicative  of  coming  in- 
jlrency.  '  But,  at  the  ilsne  of  the  lease,  there  is  no  such  pro- 
luapfeioxio     The  pnrtoer  does  not  specially  say  that  the  tenant 
(  diapoeixur  of  ^  stock,  but  his  effects ;  wbilst  the  defender 
'^tea  that  it  is  bis  crop  only  that  he  intends  disposing  of;  and 
c>  avcrs^  aihd  the  pursuer  admita,  llhat  be  has  removed  to  an- 
ther and  larger  &rm,  where  the  same  stock  will  probably  be 
unov^dy  oAd'be  increased  $iuid|  so  far  as  removed,  it  remains 
ibjeci  to  the  pursuer'a  right  of  security  for  three  months 
rter  the  iaat  term  of  payment  of  rent.    See  28 tb  June  1826, 

Lady  Baird  Preston  appealed,  bat  the  SherifF  sun- 
Uciter  adhered  to  the  interlocutor  of  the  Sheriff-sub- 
itate. 

liddy  'Baird  Preston  then  advocated.  The  Lord  Or- 
inary  bctving  ordered  minuted  of  debatei 

Lady  Baird  Preston  pkadec^ 
he  d^ctelon  of  the  SherUT  proceeds  on  the  erroneous  assnmp- 
)n  thaty  while  the  landlord  has  a  right  of  hvpotbec  over  the 
nant^'crop  for  the  current  year's  rent,  wbicn  entitles  him  to 
[lair  «nd  bring  back  the  crop  wherever  it  can  be  found,  (if  not 

*  A.  case  decided  recently  before  the  date  of  the  above  inter- 
rut  or^  in  the  Sheriff'^Ck>urt  of  Perth*  » 


told  in  bnUtin  public  market),  when  the  ntii  Um  Ix^^ifu^  pny  altla^ 
yet  that  such  hypothec  does  not  imply  aiij  ri^bt  orivtt^Uiou  iji  &^ 
cttrityofthatyear*scrofssuchastoentitk'liku  tuiii^Ur  that  tlio 
crop  shall  remain  on  the  ground  till  tVu:  ixia  ^tiuli  baie  Wn, 
paid,  or  caution  found  for  its  ultimate  [tsiviumu  'Xlm  d^Atim, 
maintained  by  tJio  Sheriff,  liowevvr,  b  i^ii^vziriuutfril  hud  l^xXih- 
vagant.  Uere,  besides,  tlio  tenant's  slx^k  wiX3  riiQiuvud;  auj£ 
it  was  proposed  to  sell  off  the  growing  crip  in  Huidl  poniyu?!^  &o, 
that,  in  all  probability,  it  would  be  all  c^mifasLU  l1  b^ifnrc  the  wii 
becaiue  payable.  In  these  circuusluiic  :s  Lli<  i  uiUUtrU  \%a»  i:n^. 
titled,  in  virtue  of  the  right  of  retiCiitioa  w  j  i  v  hc^  1  i  n  I  ds  ri  ^1  it  tif  h  v . 
pothec^  to  keep  the  crop  on  the  ground  till  p^yiutriu  n\i«  tuuilc,  uc 
caution  found  for  ultimate  payment  of  t^i^  rent  Tb^  right  44 
retention  is  implied  ia  the  hypotliec,  as  rt  luliujr  righl  U  ^y  im- 
plioation,  included  in  the  nugor ;  and  tlii^  a  recugiuxvxl  bv  41 U  iha 
authorities.  Prior  to  tlie  term  of  payuii;iu,  thi*  rijfUt  «i"  n,'tt*n- 
ticm  is  only  in  security ;  subsequent  to  tUi^i  wvm.  it  Lf  a  ri^bt 
both  for  secnrity  and  pajymeut.  It  is  alt&Kc£hi:r  crrom^ou:^,  tlwr^- 
fore,  to  maintain  tliat  hen  or  retention  i^  nut^  In  priiM:l(»k%  tk^* 
pUe&hle  to  the  hindl(»d'a  cUiip.  It  ia  oiUy,  luiWil,  k\  lotx^i^- 
f  uence  of  that  right  of  retention  that  tLt:  lamUord  ia  t,-»iitk*d  to 
Recover  and  hring  back  the  crop  which  has  b^'U  r^^tiiovetl  ftuiu 
the  lands,  whether  by  the  tenant,  by  hi^  urt^litjors,  or  hy  pur- 
fhaaers.  It  is  cenoedfd,  as,  in  a  que»tioH  witli  the  it^nani'^  vjrv- 
ditors,  that  the  landlord  has  the  right  cuutvuJiL-<l  lur,  ^vbick  l;a 
may  enforce  even  via/acti,  and  of  cours<:  hy  iuU'nlict ;  but  if  ha 
has  such  a  right  in  a  question  witii creditor^  why  ^bould  he  no; 
pesaess  it  as  against  toe  tenant  liimself,  e^ixt-iallj  ^inco  nU  ih*i 
Institutional  writers  assert  that  he  po8se^N4.'±i  ^ui  h  ri^l  ^t  afi  oK^dn^t 
purchasers  from  the  tenant?  It  is  said  ihiit  ii  is  diiUcuU  ^oKoU 
that  the  landlord  has  a  right  of  rotcntioti,  ^miK  ih^i  hi;  is  uoC 
hi  possession.  But,  at  all  events,  a  riglit  i*  r^  -  a i:iib*/<l  by  iUa 
Imrof  Scotland  aabeloBgiag  to  thelaudLml^by  wiuii.our.iuirfi«3 
it  may  be  called — ^to  insist  that  the  fhiits  shall  remain  upon  the 
ground  till  the  current  rent  shall  be  paid  or  otherwise  secured ; 
and  If  so,  it  necessarily  implies  the  competency  of  the  use  of 
interdict  to  enforce  it.  To  say  that,  to  rtjquire  the  tenant  to 
pay  his  rent,  or  to  find  security  fbr  it  before  selling  the  crop, 
would  be, '  according  to  the  Egyptian  method  of  exacting  bricks 
without  giving  straw,'  is  equally  applicable  to  everv  right  of 
^edge,  lien  or  retention,  as  to  the  landlord's  right  of  hypothec 
To  say  that,  to  compel  the  .tenant,  in  cases  like  the  present,  to 
find  security  to  pay  the  rent  when  due,  would  be  supplementing 
an  obligation  of  personal  aecarityin^YOiy  lease,  and  that,  if  the 
landloid  does  not  o^ressly  stipulate  for  such  security,  the  law 
win  not  entitle  him  to  retain  the  ^rop  tmtU  it  be  given,  is  to  pro- 
ceed on  the  mistake  that  caution  tat  rent  not  yet  payable  is  a 
matter  of  paction,  and  does  not  arise  out  of  the  ordinary  and 
equitable  rules  of  law.  But  the  landlord  was,  on  the  one  hand, 
without  express  paction,  legaUy  entitled  to  require  such  caution 
firom  the  tenant,  while  the  tenant,  on  the  other  hand,  was  legally 
entitled  to  insist  that  the  landlord  should  accept  it,  aa  the  condi- 
tion of  allowing  the  crop  to  be  removed.  That  the  rent  in  dis- 
pute was  the  rent  of  the  last  year  of  the  lease  only  made  the 
case  the  stronger  for  the  right  to  use  interdict  on  the  tenant's 
fiiilure  to  find  caution  against  a  sale  of  the  crop ;  because  the 
risk  of  the  landlord  losing  all  security  oter  the  crop,  the  stock- 
ing, and  even  over  the  person  of  the  tenant,  was  thus  greatly 
increased.  The  proposiuon  that,  unless  a  landlord  be  in  a  situa- 
tion to  sequestrate,  on  the  allegation  thai  hfs  tenant  is  vtfgeHa  ad 
inopiam,  he  is  not  entitled  to  ask  an  interdict  against  the  whole 
stock  and  crop  being  removed  from  the  lands,  is  absurd.  War  ft  is 
jnat  where  a  landlonl  is  not  in  a  sitnation.  imipediar^  to  veqpes- 
trate  that  the  right  to  interdict  the  removal  of  the  whole  crop  and 
effects  becomes  valuable.  Even  assuming  that  the  tenant.  Vas 
not  vergens  ad  inopiam  when  he  advertised  his  crop  to  be  %otd, 
what  certainty  was  there  tliat  he  would  not  be  lieryena  ad  iwapi^m 
before  Marthunaa  foUowing «  The  teoanVs  poaUion  ia  said  to  bo 
bard,  but  an  easy  and  equitable  remedy  presenta  itself  in  the 
shape  of  caution  or  consignation,  and  a  tenant  who  could  give 
neither,  could  at  all  events  consent  to  a  aale  for  behoof  of  the 
fam^oray<(tfasnnichofthe!eMp  and  efietttf  aa  wonld  covAr  tlie 
hypotikst  rente.  Finally^  there  are  no  SpedaUies  in  thia  caae 
to  interfere  with  the  landlord's  ezerdae  of  his  right  of  retention 
in  security. 

Gregor  pleaded — 
The  recognized  proceeding  for  making  aright  of  hypothec  ^flfec- 
tual  is  by  sequestration,  either  in  security  or  with  a  view  to  its 
being  followed  Up  by  sale.  No  sequestration  can  be  RxvpTied  for  rar- 
rwk  fermtao^  without  an  allegation  oC  arrears,  of  the  tenant's 
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HEPOflTS  OF  CASES  DECmED 


.  bt^,  orrtmt  buJi- 
wa.4  fiiiy  (Innjzfi'l"  i»f  IL*  ) 
tjf  i  he  ("tn ( >  I u  i >  m  i s  ji icci '■  J  > 

Utoh 
ciiUurdl  Uii.2 


.'  J  rt(3;??£rw,  or  of  PTifne  MlicF  flwt 
And  tht*rtjis  no  ttlfi^i^tioti 
t^Ht  thnt  rijyrht,  or  tlmt  rtierc 
lied  by  tho  ticctirr(*ncf  of  mny 
■  ^r  -n'ljuestriitinti  in  i*ecarit>'.  Tt  is 
1  MuMnffJ  hw  tho  riglit  fif  rt?t<?nti©n 
i  J.  The  only  trace  of  ttidi  rii^ht 
Albon  tv  Cjimpbelfs  Cn&<!iftM^,  M. 
'  ct  the  pTeflciit  fmsr,  ns  it  only  r^- 
;■  Pit  ion  of  the  furnitiirc  of  an  ti^'i- 
vr  to  his  cbaracttT  aa  sucK,  exclud' 
ifli;  all  rurnituru  Js^'pllld  f  hia  virbif'h  he  mij^bt  actually  poi«?flf*» 
Hottiiiion.  how(^^\vr,  ]m>^iii signers  rtL'tual  posscsiion  on  the  |»art 
*>f  Ihu  iri'livldnnl  «! -'  i'*  right;  lUid,   thcreforo^  tills 

mu:ii  li4ve  bu^^i  |!j    i  ;  ti  Hi^bt^  not  of  retention  but 

oflijf'fHillkH^,  Tliu  rifdii  I' I  ri't^un  n^suttlnjj  firoiii  pcissifswiffn  is, 
fnmi  its  untHFi't  irrv^spLM'tlvt"  of  the  luiturc^  [>f  thr-  dubt  in  n-^jit^cl 

of  i^hich  th«'  ri'ikt  i-  t  f  li '!      If  the  landlord!  ti^n-nllytbe  ik.is* 

pesiftjr  of  db  ind  tnav  tetnin  th*?m  for  n^it 

ni  p[>Hi!^'s:^fjr, i  lira  tJeV  due  to  bim  by  bill, 

or  [in  iitxroiiyt-cunvtil  or  tdlwr^'l^Q^  m  ttim«*QCtionf  uneOmiectefj 
vtritli  iho  f:vrm.  Etd,  in  fiict,  the  Inndlord  has  no  auch  rijrbt. 
lie  has  iiu  prfjft?ryafu  whiiicvef  over  bis  tenant*?  floods,  except 
ia  siJ  f;ir  ttii  n^jttt's  to  the  current  rt^nt,  or  Tcnt  reeently  fallen 
(Tue^  tt5  to  wbicJi  hu  hfi!*  nmde  bis  right  of  hypotht^c  special  by 
»s(K|iKAtniHon-  Tbo  exlstt^rice  of  n  rrirht  of  rrtentirm  on  bi-hitlf 
of  tht;  larfr!h»nl  i^  ineu[Tip*iHble  i^ltb  his  ri^bt  of  byi»oihec.  The 
limileit  ifvuuii  wiriiin  wTdch  the  Hglit  of  bypotliee  otct  atoeking 
reqUiR'tl  to  he  niadc  m)tA^  crmld  not  lmv<»  lieen  flated;  beejiuf<e!, 
although  tbi^  In  pot  bee  tnijibt  ho  lost^  the  rigtit  of  retentitm 
liiuf^t  have  wuhiifsteil  sind  tire  Inndlord^si  right  to  pptain  fiir  all 
airearS'  must  biive  Ven  Cimeoileil,  and  hj<  i.r,^tLn  nc^  in  re^poct 
of  tbem  Qqu  ally  deel  o  rti%l  iiK  \\i  rh  ^esw^  r  1 1  at  fallen  d  ue. 

It  ia  true  thiit  It  b:ia  been  fjiiiid  bi  the  >  i^rlo  i\  Srott^ 

M,  6i3HiT  thiit  where  a  tenao!  \»  in  suuh  r  iti  tbut 

bis  tOletii  iire  jiyinikHl  mrrrnfi'  krifih\f\  the  1  eiUitled 

to  UiiiLst  f^jr  SL-eurity  f<'r  Ids  rent,  or  that  the  pnjsiiuijf  shiH  not 
prot^eod.  Thv  oidy  efhiet  of  that  dt'Ci,^orr  is  to  <Ji<ipen!?e  i-vi th  t  bo 
iispTms^  nitm  i)f -aeqin'Atrjitfon,  t^hieh  iruuhi  Ik?  hi  sucli  ciroiiui- 
s (  .  1 1  .  r  M  J I V,  -., ,  J I y  cr jn  1 J te r*ni t ,  mid  whteh ,  bci ng  ngetl ,  would 
.^^^lr  irly  h.  pnrJvjiMi'  t-r^  the  pfMndlnj^r  ofthe  tonriiitV  CT«?<litiir. 
The  pi^s^a;:'^^  ct^u>leil  fStmi  tlie  iimtitnrjnnnl  irrf ten*  foitndH  on^  on 
(he  nther  s^ide,  idl  eoidempLm^  thn  poRsihle  rxient  (o  wbieh  law 
will  support  llie  landlord  in       :  lbe  risrht  of  hTpotbi?c. 

And  it  1^  quite  irne  tbnt,  in  ^  i  :-^  right  of  hypothec,  n 

hold  I  Mid  iiiyiy  rttfliiior  mny  hr.,.,  : ..  ..  Llie  fruits  of  the  farm,  but 
i  t  l  M  -  by  no"  means  ft>1low'tluit  i^-hat  may  bd  tlonn  In  certain  eir* 
rJimshiiiees  n\\\y  Ix^  lione  in  all,  or  that  a  riffht  T^idr^h  mny  he  ipa- 
Jidly  exereiped/wbere  thyr^>  are  ebruniMnneeH  eallinpr  for  or  jutti- 
^inpf  itis  exerciM\  mrty  ftJso  be  ptit  in  foret*  vbert.^  there  it<  no  iueli 
ncecs??Ity.     Fartlii       '         '    :'  E  possible  dlfKrrpnee  lio- 

twrikn  the  cutio  ut  i-i  doe  by  a  r(*5ponsiblD 

tennnt.  rp'  '  ■   ^^  ; ,..,    i.  .ni  when  h  bsui  lieeome 

dur.     I  absurd  to  holti  that  the  htndlord  miifft 

MLvk  li'-  I  the  fruits  uneonpimu^l  atler  the  term, 

und  iioE  h;ivi  ,Miy  ii^lit  to  heep  tUe  fntits  on  Ihe  land  while  the 
term  I*  current,  Tlii.^  hoidliinr^  rrnu'dy,  w-hr!re  the  rctit  ifl  tin- 
jjiiTd  ntVr  tlu- ti  rni,  i^  nntiv-i  '  "  '  fir  the  U  neon- 

s  Ti  ri  i<  d   fro  Its,  but  e  s  tet  i  >  1  -i  t  ■  i  >  f rti  i  ts  hitTO 

been  eonsiumed,  and  the  fact  u:  ,;, ,  :. .^     .,.,,,,  claim  is  ftuffl- 

eient  to  make  the  purehaflers  «ee  that  his  rent  i^  paid,  Ifr** 
tentimt  i*  ilj>Hq|fip^  .^ll^Jy.  ju>m^  e^n   th*  eaai>  bo 

hmu0it  under  the  oriimary  right  6f  hypothec  7  Butnotbing  can 
be  elearer  tlum  that,  eurr^nU  turmifio^  thia  riiirht  of  b>^iOthec  can- 
Ti*"  be  enforoefi  at  ifie  lw?re  ca^jrlctf  uf  Ihe  Uadiitrd  There 
nmst  exist  a  ppssciai  if  round  tbr  the  api^lieatiuii,  which  mu^t  ho 
Rpraally  let  forth  in  thtJ  IHM*^ '*'*'"'  ^"''  "^  •'"'  t'  "*  ''^'  **  siji 
extmoitlinaTy  ona*  i t  c4a  onl 3  \r*- 

cumstances.     This  i^erm!*eri<n  lat 

the  applicatii^n  f^r  ii>tf*nlk't  wm  ju!^Ll^ied  uudur  tlie  byiiOthee. 
Tjie  teruibt  bada  rlear  di^bt  tb  dL*poiie  Of  the  crt>p*  bow  otlM*r- 
wikc  was  he  t**^  meet  bis  uMi^i^iun  for  the  pc*nt?  l\j  intendlet  % 
MtJe  of  the  enbjcct  from  ^Idch  the  rent  ft^l  to  liie  reabBetl  wft« 
a  plain  breaeli  of  tiie  tjrintraei  t^f  leitwe  fm  the  pi^Tt  of  the  adyis* 
cutCir,  'I^be  riglit  to  di34^x>se  of  the  erop  in  onhnary  ciretim- 
RtJtnr .  ^  nnrl  nbrni^  all,  to  dispose  of  tfie  wayeifini,'  crop,  whieh 
uiii  lidof,  atid  wttlifiut  ivhk'h  the  flirin  eonht  not  be 

eli  LI  Illy  art  implied  condition  of  the  eon*  met.     It  t^ 

n:uO  (HIT  eioitiiin  for  t  Pit  Tent  cnuld  hate  been  found,  Thl*t. 
bo«  e^^en  miiy  h<-  verj'  meonvement.    But,  at  all  e*ent*,  bttd 


thia  been  tkrtigbt  neevtiy^y,  it  miirht  bare  Iwcn  tijputijti.4-^|t 
vfan  not«  it  eannot  Us  Iniplkd*  The  steekiiig  «&#  fBooT«4jtii 
sfttd,  anfl  (he  hypothec  wns  trnptdred  tita&'b^.  Bat  UttM- 
lord  iroald  hare  been  eiftitled  10  exercise  tbe  risfht  cf  lifpMt4t 
oter  Ihat  itooldiii;  witlon  three  monilKH  after  the  Wn^  m  vhicfc 
the  rent  fc^W  ^e  fffufetsMy  to  the  new  buMUofii  thil  tht  fM 
wmild  remain  by  potheen  ted  forr  the  rent  ot  the  jeoi  ianl^n 
was  fiToJuMd.  Firmlly^  the  judgmc  ot  of  tlie  Bbt*iif  i»«di^ 
to  p.trtieular  Wi4gbt,  and  lio,  tbou^  nccowahlf  eoaifNM 
with  tbt^  firactiee  of  hia  e.xtenaive  c^oiiiUy^  MK!£ti  lint  wn^ 
ami»1e  of  iucii  nn  ap^ikicatma  ooi  be  Jbttitdl  cter  m  kr^iMi 
mftife.  •■•    ■  '  .        '  I'n-  -..._,      I 

Tlxe  Lord  Ordinarj  reported  ilie  case  (or  ihtiim^ 
of  tbe  Ctuirt,  upon  tlie  IbHowiug  iiitcHocutyr  nud  l^ 
contpauying  note: 

**  Itfft  /Vrm^r  I84C— The  LorO  OrrlimiTT «|tpnial^  Ikfl^ 
ties  to  print  and  box  to  tbe  First  Dirraion  iif  tht  V<mH  ti»im 
of  ad^  ot'iiLion,  plens  in  law^  artd  any  other  pnK-(<cdin|rt<iAiMi 
they  fijuudj  together  with  the  rtvi-t<l  mmutes  of  debftte,  mfrtt 
ttmt  tbe  same  may  he  reported  to  the  Ceuff  t  m^  pumm^ 
rant  to  eoitjl  in  tbe  Inaet«l!ouse Tolh. 

**  AW'. — Owing  to  tbe  peat  tm  port  ft  '  utj  ^md 

nature  of  the  question  here  raised,  as  .  ■   li'^ni 

landh-nid  and  tenant,  tTje  Ixird  Ordinary  b.^^  lu-uElit  fto^.^ 
take  the  case  to  report     With  tbijp  view,  wlieu  the  tmm 
orlpnally  arfuett  befbre  him,  he  ordered  tbe  miudW^  d^iUi* 
wliicb  bavp  now  been  lotljred.    It  w  very  ftilf; 
opiuioii  wbieb  the  Lord  Ordinary  baa  formed  i- 
ment  of  the  S^heriff    The  emp  wjw  tindoubtt-dly  IMAt  iLiifir 
the  hypothec  for  the  rent  when  H  brame  due.    T1»f  ftof i^ 
hav'   'v:   "   -n-laime<1  frfltn  a  purehaser  ^-^    ^- *-"-^  ,  fwfi  lii 
puf  .  M  was  sctfktl  in  Lord  I*i  •*';  *»^^ 

aiit!  vprcfts^  trcjnt  tlie  rlt*hi   '  '  i*  mb*!*- 

nate  to  the  ri^ht  of  teeovery.    Tin  Mi  ti»* 

there  is  nfT  rijrht  of  rptentifyn  or  f'  '^  i  **t*  ^^ 

cahleto  r      '  -ft^^ifcN 

there  h  i  ittt^«  «^ 

year  of  u-  runn:.  W  i*if*-» 

U  appears  to  the  I  iKriry  *f 

either  of  these  pn^p  iT,i<.<jtb 

yetr's  rent»  and  nniil  that  nen  ■ 
nor  entitled  to  remote  it  to  t 

thai  the  landlord  may  r< ^  :  Jie  cwiJi'A  **• 

lU  sei^m*  a  very  extravisL  d  the  SUfcrtlf^ 

not  appear  bj  n'-"  *' '  .....  .^v^-« 

ejcceptiri)?  tbe 

of  rijtairiin^  o]    ,  --^  :  : 

rec*tiy  ilct^eribcfU  aa  a  rijjht  of  r^'tention  or  mn 

of  the  leai^p,  and  hofnfp  ihe  term  of  payment  > 

it  seems  dirficult  in  ^ 

year,    Althoni:h  il 

wbr  he  .should  ram  un  im-  iif^i  di  hh- i^*l  it.ii 

aoti  leave  tbe  landlord  wltJiottt  aecurity  of  wiy  k 

yeur's  rent.** 

At  ndvbiiig, 

Ijffrd  JH.ifit'f'il4nmal, — I  cannot  net  rrle  to  ilic 
whieh   the   Sberitf^  iia*^  baaed   the  ir  d.  ^i^itnv. 
tx»  lie  no  K, l^l.l  -tktinciion  bet^eeii  the  i:i*t  yc^r'* 
cr*>p  ot  it  ■■ears,     Ai  to  the  ia*t  yeM-'i  cro|i 

taction  Hi  i.uitiloril  hnsh>r  tho  fcfU  of  it  it  tW 


fra^tim^W 


that  AppliiAbitf  ti*  Iheei'c         ' 
were  any  fhflbrtuicCf  fffot' 
^rd  to  tbe  t?roi>  of  the  bi-s  > 
be  no  «oIidity  in  the.  difnin.  1  i 
any  eonset lueuee  to  say  t  h :  1 1  t 
thstl  the  tenant  miiy  i^tl  tl:..  a  h.Ak 
(rt'it  from  the  farm,  without   li  uviu 
Ttie  bmtlhnvl,  it  ir  ftiifl,  jnnyhivvt!  i' 
tfte  ri^nt  faJb  dup,  if  ii  remruns  unp 
crop  iVrmi  fhi    j         '  :'        ' 

net  retail!    n 

hii. 

eonti.iid^^  fyr  by  th^  touAiit . 
the  l4w  K41  a*iM  h*ad  t<»  thi^  r 
in  thi^  luw  erf  Hei>tlatid  jt  1 
tttat  !ttat.rii,'ht  gf  Ifvpnii 
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•Iknrifi^  tii^ftoek.aadi  crof^ping  to  U9  tMunM  off;  Ibr^h^f^e  tX}e 
stookUi^of  the  fkrai  had  been  allowed,  wiihout  Ql^jectioa  ky 
LAdr  Biiird  l^reston,  to  be  carried  0%  and  it  was  propofed  thjut 
tii«  orop  shonld  he  aim  oarried  away.  Now,  Lady  Baird  Free- 
ton  dM  not  ob^t  to  the  aale^  She  inly  objeoted,  and  she  rightly 
objected,  to  tiie  crop  being  catrrlad  off.  Waa  it  any  answer  to  hw 
tft  say  that  «lie  might  afterwards,  if  ahe  chose,  litigate  with  thd 
panJiiasers,  laid  enforce  her  liypotheo  against  the  parts  of  the 
trtrp  in  their  poaiession  rcspeotirdy,  if  the  tenant  tlEuled  to  pay 
tike  rent  7  Certainly  not.  sbehaaaTight  to  be  kept  secure.  I 
OMieafy  therefore.  In  (he  oinnion  expr^sed  by  tlie  X^ord  Ordi- 
nary, and  think  that  the  cause  must  be  advocated,  and  the  inter- 
dict rendered  perpetual. 

fjiird  Mackenzie, — It  ii  not  disputed  that  the  landlord  i)os9e^8e8 
a  right  of  hypothec  over  the  crop  for  the  rent  ta  beoonie  due.  At 
all  events,  it  is  certain  that  the  landlord  lias,  by  Uw,  snoh  a 
bjpath4e,raa  itk^aed  the  practice  aU  over  the  country  clearly 
shews.  Iff,  then,  there  be  such  a  right  of  hypothec,  does  it  not 
neessiarily  imply  a  right  of  yetainiog  on  the  ground  the  crop 
ovfr  which:  ii  ^fiends,  as  well  as -a  right-  of  bringing  it  back,  if 
it  has  bo(tt  removed  ?  If  the  landtord  has  not  1^  right  to  keep  the 
crop  on  the  farm,  then  the  tenant  may  cart  it  to  the  public 
lAsrket^  and  scU.  it  in  buUc,  so  as  to  defeat  the  right  of  the  land- 
lord ahogether.  The  tenant  might,  lu  tills  view,  take  the  crop 
out  4if  tho  lajidiiord^s  roacli  in  ai^  wa^.  Bat  it  seems  to  me  that 
the  right  of  retantiDn  here  contended  for  is  of  the  very  essence 
of  the  hypotheo*  If  the  landlord  has  a  right  of  hypothec,  must 
he  not  have  a  right  (^retaining  the.  crop,  in  order  to  prevent  his 
hypothec  being  defbatidd  ?  In  the  present  case,  the  tenant  adver- 
tised a  saKa  of  his  whole  crop  by  public  roup,  in  lots,  consisting 
of  :)maU  4iumitities,  to  facilitate  its  transport.  Ilad  the  landlord 
not  interposed  as  he  did,  with  these  facts  in  his  knowledge,  the 
boyers  might  probably  iniv«  been  in  the  same  position  as  pur* 
chasem  of  UiO'Cffopin  bulk  in  the  public  okarket.  But^  could 
the  landlord  not- have  prevented,  by  interdict,  the  sale  of  the 
::rop  in  hulk  at  the  public  market?  And  if  it  is  clear  that  he 
:s>ulil,  u»  it  not  equnlly  dear  that  lie  could  prevent  its  being  car- 
rM  t^m^y  by  the  purchasers  at  this  public  sale?  I  cannot  doubt 
:hat  it  is  so.  -  Tjie  second  objection  to  the  interdict  is,  that  it 
ftw  used  iu  the  hist  year  of  Uie  lease.  It  Ivas  been  su^csted, 
^Ith  reference  to  this  point,  that  the  decree  of  removing  which 
tad  been*  taken  against  the  tenant,  decerning  liim  to  remove 
vith  his  whole  efl^ts,  entitled  him  to  carry  off  the  crop.  But 
L  cannot  be  raaintwied,  consistently  with  reason,  that  he  was 
•ound  or  eajtitled  by  this  to  take  away  the  security  for  the  land- 
)rd's  rent.  The  <lecrce  of  removal  was  at  the  landlord's  instance. 
t  was  a  decree  in  his  favour.  But  the  landlord  cannot  be  sup^ 
osed  to  he  no  stitpiti  an  to  take  a  docr^  against  himself.  In 
liort, .  Ums  aivameat,  if  used,  would  bo  the  mere  form  of  an 
rgurncnt,  witbout  the  substance.  Tlien,  as  to  tliis  being  the  last 
oar  of  the  Iciise,  that  only  seems  to  me  to  render  it  peculiarly 
Miitiaite  thjU  the  landlord's  right  of  hypothec  should  be  pro- 
ictod.  I  don'i  mean  to  aay  that  this  gentleman,  the  tenant. 
bcl  n^y  ImpTpper  ol^ect  in  what  he  did^  I  daresay  he  is  in  good 
edit,  and  would  have  had  no  difficulty  in  finding  caution,  but 
;  docs  not  choose  to  do  so,  but  prefers  to  fight  this  battle,  pcr- 
Lps  for  the  sake  of  principle,  or  from  some  other  motive,  and 
!  is  f&and  to  be  wrong.  Bat,  on  the  other  hand,  he  might  hnre 
en  gobaf(  to  America^  and  if  this  interdict  hftd  been  incompe- 
\t,  ho  mi^t  have  9old  Ms  crop,  and  left  the  country,  leaving 

0  landlord  deprived  of  all  remedy. 

L^mi  f\JUrtD%^-^  ODtirelf  oonenr.  Hie  Sheriff's  difficulty 
;ms  tohitvo  arisen  firom  tl|e  diffelfenoe  supposed  to  exist  be* 
een  lien  and  hypothec  The  present  question,  however,  is 
t  a  question  of  lien  bat  of  hypothec.    The  retention  here 

1  tended  for  by  the  landlord  is  a  necessary  consequence  o^ 
1  istnttplied  in,  the  hypothec  winch  he  undoubtedly  possesses. 
\dt  fi  tAUst,  in  thiSfiew,  be  kept  in  nund  that  tlie  landiord't 
[)ochec  is  one  of  thoveiy  lew  rights  of  hypothec  recognized 
rAir  la^t  extending  over  moveable  suljects,  and  over  move* 
e  ntUifects  consumed  in  the  nsing.  The  crops  grow  up  with 
I  bfitd«Hi  over  them,  which  fblhlWB  them  wherever  they  may 

Fvam  Hs  natsro^}  this  hypotheo  is  rery  diffierent  from-  a 
arfty.  M  bioden  o/ver  an  imnf of^Ue  siittjeot,  because  such 
abject,  bcAng  \s%  its  nature  pennanent,  remains  accessible  to 
**  elfliin  vrhidi  may  he  made  on  it.  But  widi  r^gvd  to  tl)e 
koetec  ower  the^crop,- it  is  of  no  use,  unless  it  can  be  pivK 
;ed»  The  landlord,  therefore^  ought  to  have,  and  he  has,  a 
It  to  MB,y  that  the  crop  which  it  oovers  shill  not  be  carried 
vr,  otiiearwise  the  security  might  be  carried  off.    The^hofe 


authorities  seem  to  concur  in  this  view ;  and  Ersl^ne  lays  down 
this  right  to  retain  in  security  of  the  hypothec  even  more  strong- 
ly befi)re  tlian  after  the  rent  is  due.  On  the  whole,  I  think  that 
nothing  can  be  more  clearly  fixed  than  the  right  which  the 
landlord  liere  seeks  to  enforce. 

Lord  Jeffrey, — I  concur.  If  there  were  even  any  doubt  as  to 
the  principle  contended  for  by  the  landlord,  I  should  think  it 
doubtful  whether  wc  could  get  over  the  numerous  cases  and 
authorities  which  fix  the  law  ....,  :.„  ^.'.:,.y^i.  : :.  v.holcau-^ 
thorities,  from  Stair  down  to  th<3  late  rn>ri^^^r>r  i^AV,  are  mo^t 
unogui vocal  apd  clear.  Thu  k^nu  r^^tuntbii,  iiiJetxi,  is  not  urn- 
formly  used  nA  a  technical  termt  |>erhap@  becAu&g  the  wurd  rutcn- 
tion  was  not  altogether  the  mm\  correct  term  tu  apply,  extx^pt 
perhaps  with  regaxd  to  the  fid  view  of  our  kwj  whiuh  iHit^oicd  to 
regard  the  crojp  as  the  landl  r  I'ri,  and  nut  n*  tW  property  of  tlio ' 
tenant,  until  after  the  rent  Jb^id  bet^n  paid,  Atid  lirrikkiLv  btHjk  IL 
t.  6,  §  59  60,  explains  tlie  Ia\r  yf  li^'^itllioc,  and  Xhv  right  of  rt- 
toinlng  or  detaining  the  cr*>p  in  at-turity  of  it,  both  l«?fi>re  iinJ' 
after  the  tena  of  payment  of  the  rcxxtr  in  the  most  distinct 
andilUI  manner.  I  aigree  ciitiri-lj  with  Lord  Mackim^ie,  that, 
unless  the  landlord  lias  a  ri^ht  uf  rutuntlou  or  of  deti-ntioti  of 
the  moveable  subject,  the  inipf  hv-  ha^  no  nican^  of  dcTejiding 
Ids  right  of  hypothec.  The  pcmit  sct'itis  tt>  k^,  what  is  llio  riglitj 
of  Ijiypothec?  From  the  sovilng  of  tlie  corn,  the  crcjp  growls  up' 
subject  to  the  right  of  hypotliei^.  Tlic  (■rsiji  is  pleJijfd  for  ilio 
rout,  and  the  rent  is  not  a  fuiure  debt.  It  bt^^iiiM  with  the  exUt- ' 
ence  of  tlie  crop  ;  it  is  due  tr^tm  the  uiotoeut  it  is  auwn,  although 
it  may  be  agreed  between  tin;  piirtivs  thyt  the  ttsiru  of  pnjiut^iit 
should  be  post|^ned  to  a  fiubsequeiit  piTiod,  IVHtat  mode  of 
enforcing  tlie  nght  of  hypothec  to  which  it  is  tulg^-t  am  be 
more  innocent  than  keeinnijf  it  00  tjie  ^ouud  ?  I  never  wns* 
more  startled  tluin  at  the  inurlooutor  of  thu  Sheriff  sab^rUuto, 
my  friend  Mr  Barclay,  whicii  t^et'uiii  to  inci  lo  run  counter  to 
the  whole  weight  of  authority  iii,  a^  wvU  as  to  the  prinefple  of, 
our  law  ;  and  I  am  glad  that  the  Court  U  elenr  hi  its  oplDiuii, 
on  tlie  subject.  The  circum-^taiiee  tha^t  tJiia  quejstion  tvhitea  to 
the  last  year's  crop  makes  it  a  ease  a  jhrtmrL  With  regard  to 
what  lias  been  said  as  to  sequestration  in  security  curiente  ter-^ 
mwo,  I  am  not  sure  that  damages  could  be  awarded  for  its  use, 
(more  especially  in  relation  to  its  application  to  the  last  year's 
rent,)  on  tl^;  footing  of  its  incompctencv,  but  only  on  the  groimd 
that,  while  it  was  a  process  to  which  the  landlord  had  a  right' 
to  resort,  it  could  yet  be  shewn  to  be  the  nimious,  oppressive 
and  nudicious  use  of  a  right  which  legally  belonged  to  the 
landlord ;  for  the  law  often  gives  such  redress  to  the  party  suf^' 
fering  under  the  nimious  and  malicious  employinent  of  un- 
doubted rights  possessed  by  the  person  oppressively  using  them, 
But  it  is  not  necessary  to  go  into  that  question  here.  In  thid 
case,  where  the  interdict  is  sold  to  be  bad,  just  as  it  is  asserted 
a  sequestration  in  security  would  have  been  in  the  circumstan- 
ces, the  answer  is  pkin, — "  Do  not  violate  the  right  of  hj'pothec, 
and  then  you  will  be  in  no  danger  of  interdict  or  sequestration 
in  security."  For,  observe  the  interdict  is  not  applied  for  rebus 
itUegrUj  but  only  in  consequence  of  an  advertisement  of  a  pub- 
lic sale  of  tlie  crop,  and  of  a  sale  of  It  in  small  quantities,,  to 
facilitate  its  bdng  carried  off  It  is  applied  for  after  an  adver- 
tisement of  a  sole  of  the  whole  crop  currente  tenmno.  These 
circumstances  are  particularly  important  with  reference  to  the 
crop  of  theiast  yea;r.  On  the  whole,  I  quite  a^roe  in  the  views 
expressed  by  your  Lordsliips,  and  in  the  result  at  which  you 
lutve  arrived. 

The  Court  accordingly  pronounced  the  following  in- 
terlocutor : 

'*  Advocate  the  cause ;  reoal  the  hiterloeutor  of  the  Sh^xiff 
complained  of;  declare  the  interdict  perpetual^  and  decern  i 
Find  the  advocator  entitled  to  the  expenses  incurred  botk  in 
the  Inferior  Court  and  in  tltis  COut ;  and  remit  thaaocount," 
Ac. 

Authorities  for  Lady  Baird  Preston. — Bankton,  i.  17,  d. 
Stair,  i.  13,  15.  Crichton  v.  Earl  of  Queensberrv ;  M.  6203,, 
Ersk.  il.  6,  §  57,  58,  59,  60  and  61.  BcU's  Law  Diet.  p.  447, 
hwt  «dit.  Bell  on  Leases,  i  p,  369,  370,  372.  373,  374  and  419. 
Dun  tx.  Dun,  31st  March  1624;  M.  6217.  ^ell*s  Com.  a  pp.  32, 
33.  Bcirs  Principles,  §  1239,  1241,  1242.^  Pringle  v.  IScott, 
30th  June  1736 ;  M.  6216.  Earl  of  Dalhousie  v.  Amos.  27th 
Feb.  I82g }  F.  C. ;  and  7th  Doc  1830 ;  4  W.  v^d  S,  420.  Cooper 
r.  Bone  and  Blacky  18th  Dec.  1823 ;  2  &  and  D.  p.  598.     ^  |^^ 

Authorities  lor  Gr^gor.— AUspn  p,  Campbell's  CfcditorOst 
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Jul^  1^48;  M,  6343*  KBfc  HypDtiific,  Uq.  (L  Htmtet  on  Ilia 
Law  of  Landlnnl  and  Tenant,  lat  edU.  ]>.  73K  BdUs  Cgimiu 
pp,  S9  ami .32.  PHiJgb  t'.  Scott,  supra  i  KilketTar/s  rt**p,  p. 
195.'  Bfinkton  Attd  Bta!*i*,  ytstlpkt.  Enk.  il*  6^,  59.  Opinion 
k*f  Lord  K^^i's^e,  M.  6190.  ^tMr,  i;  13,  IS.  DoVr,  9i5th  June 
1T84  t  M.  fiSOS,  Milk^,  23d  JutieltiSI  j  Sr  Shu*,  p;  7^. 
Tvjri  Ordlmtni,   UoWrimw.—Art,  Dirls  ;  Ak^xan^ler    Smith, 


28f/i  /^iftf  1815. 
Jjoy2U.— Wn.ii.ur  AxDEiriiQK,  S-^.C;,  Petitioner^  v, 

Bt^nlctTipt—  R4' im^strat ion— In ti^ H m  F-iPtor— Tni ste«— Stalfftfld 

thr  rjxtaft  nfa  fjfwicnipt,  untl  <i  ptxrf  of  tJif  tTtfr  ''  ','n'  ilitm*ini 

[ffrr^^r^' fkr  f^-^tdrf  m  tJn'  sf'pt*y!frnflnA  Avj^t  fitndt  in 

-Ijif  hand-r—lfild  tJtiif,  h  i^''  ''^'/  w^WJi  u/  ,iedlni*wri 

and  the  rtmHitt-ralioH  airfird'd  /,,  /^;,;t  h^  ihc  VrW^i^^i  ml  a/ ih^ 
fi^t  tnontif  which  eagf^fgfi^^  Jf^^nds^  aad  iftai/t^  ^o?^  /fol  <«- 
^hri  to  ri^tnifi  ti^tlmmoHe^  to  arepunt  of  the  ej-puns^ji  incurred 
7.  ■'"'  ■        fk  fmshipss^mc*^  '•' .'n  suheriitettt  to  tAe  d<iM  of 

•fu/ti^  ^uutj}*  p*i!  t^vji^cj  were  ific^tfe4  & 

f,iti^.^,.<j  up  his  udi^  ai  trttst^x. 

]t  Ib  thtt  begtiiMtiif  of  l^larcih  |B4^  Peter  Sinolaiirp  aac* 

cjf  the  Blattite  2  nnd  3  Vict,  c.  4  ] ,  wpon  oppliKitiott  of 
tjitj  buiikrupt,  witlj  C(>nciirremxj  of  ccrfiiln  creditors  16 
&t£  e^Jfent  rat[iiii-ed  by  Jbw»  Al  tlie  Ural  mcutiitg  af 
his  ei^itors  th*  iledttoner^  Wliimtn  Andorson,  8-H.C>> 
wlio  wa3  a  crcditcir  of  lUe  bankrupt,  yrix^  dccted  m- 
teriM  faclc^r,  lie  (oan^  the  nitj^ubite,  caution,  and  aa 
^l.imd  wnrratit  was  kdued.  bjr  the  Bhenlf  cuufinuiag 
his  ftlecHoi*.  ^He  iiMstiired  §onie  eliMsnsc-  in  getting  Uia 
bwnK^VI**'^  propi^Hjr  inTcntoried  and  watched  to  i^re- 
i;^^  iU  sJaadeBlJEc  remov^aL  lie  ftjtund  it  nefiessmy. 
alacif  a»  tJbo  Imnkrupt  luullKicoiau  indijhk)d  to  Uie  croTfvn 
iti  diiUcs  ulwii  snks  if  liich  he  had  oondiictfld^  and  aa^ 
for  pnj^mt^nt  of  tlicse  duties,  ammmtin^  to  £15.  13.  9}., 
prorco^dLiigs  luui  been  takeu  and  a  sale  announced^  to 
pip^^a  sum  and  tli^  ^^xpen^u^B  iilt4:^ndant  ou  Uie  croiFvn 
{l#Meedrn^  nmomiilag  altogether  to  i!  10.  4,  3f.,  in  or- 
der to  pTc\ '^Mit  the  ImA  to  the  se^[ut*stmted  e¥ttat€j  which 
muust  oijierwise  have  iiikcn  pkce*  In  these  aiid  oilier 
pi-oeeedijBg9  he  incurred  an  areount  to  a  law -agent 
itjnounting  to  £9*  18.  L  This  account  conmste^ I  otthc 
expciifec  of  making  u]f)  Mr  Andefiron'*  title  as  interim 
fftctor,  ^nd  of  other  expense  counccled  whhtheseclues- 
tifttitm*  Tte  amount  thus  advanced  by  lilm  on  behalf 
of  the  estate  amounted  to  £29.  4.  lOf . 

The  petitioner  had  no  intromlsstons  with  tlie  bfiiik- 
f upt >^*6ta*6i  He  laid  befoi^e  the  second  meeting'  of 
creditors  » tisport  of  his  proceedings  and  managements 
detaiii^ig  the  idjoTe  cireamstanoos*  His  report  odso 
coiit4iine3  the  following  titiitement ; 

"  The  tnterim  factor  liaa  only  farther  to  otld^  that,  witli  tho 
exc^*ption  of  the  value  of  the  iuniitnre,  therc  la  notliirtg  else 
that  he  can  Icam  ia  avalUbly  to  tlie  cri'diturs.** 

The  meeting  approved  of  tJic  petitioner's  proceedings, 
and  fixed  hh  remuneration  at  £4.  4s,  The  debt  due 
to  him  by  the  estate  thus  amounted  to  £33.  8.  10|* 

The  meeting  then  proceeded  to  elect  Daniel  Mcin- 
tosh trnatee  on  tlie  sequestrated  estate. 

The  trustee  proceeded  to  sell,  by  public  ro«p,  the 


bankrupt*!  lijmitiit^,  bein^  \m  whole  cdec^  tUd\, 
after  dedtictlog  the  expense  of  sale,  undt^^^:' v  "-'^"  ' 
of  iree  proceeds,  J73.  17.  3,    lie  th- 
tiie  free  proceeds  thid  eiirrent  year*s  rent  ui  m^  jii - 
mi  sea  possessed  by^  the  bankrupi:,  fur  which  tkrn  k»ii 
lord  he'd  his  right  of  hy|>othetj  tJV^r  tht  ^' 
He  also  imd  out  of  the  proeeeds  the  1 
peases   in   getting   the  sequic^st^'ution  aw^J<  . 
sum  of  £16.  4*  3f.  to  the  interim  hfiUir^  in 
his  advTinees  of  the  excise-duties,  leaving  a  !■ 
\iu  accounts,  b^  iiiterim  factor,  amouutiug  to 
9d.  unp:ud»    ]  ^.    ,i  v. 

There  upoflv '  ^ '  p^ieaedtf  of.  tl|6  liaiikrapiV  fm 
stood  thus  i^"^   'l*^'^  /biffw  vim  Iff  :*ii]     ij   b.  tn  ( 

"  Amount  of  the  fi:ee  proceeda  got  tVom  Jtma 

tiouecri         .  .   :         ^  *  .        £7^  hJ  J 

Uodmjt  aioouii^  ^  cun^ut  Z!«nt&,  qf  tho  bauN^Tupt's 

,  pr^riiiitca  P9J^  to  the  lindli^rdiy  per  rt.>ecipt^  pru- 

dttCfd,    '  .  :  ':  £43   13    8 

Dot  Mr  TdliM^k,  RS.a»  ^nuAni  of  ac- 
count of  thi£  «xpcmfiq  o|  0ft  ting  se- 

quvstraiioo  awartiLHl,   ► 
Paid  iht?  |njtitioner  tfujn  a^lvanced  by 
him  in  payment  of  exdsc-dutieft  due 
by  ttie  baukrupt, 
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01  ij  1o  id**iBa!itnaeorpTOcei*d*tifflimiture,        £i  H  H 
Add  iuii  ^eoovered  in  tl^^  &iop.th  of  Jmie  tk&e^ 
aft  ur^  U-itig  tho  r^jit  of  Uw  kLukrupli'd  p£^:uuK!i 
till  Wlntaandiiy,        .  .  .  ,  $ 

£itl| 

Tliia^at^  of  &^ek>ufil^  hAvt^g  tjcen  predin^tf^^' 
creditors,  the  nttnutes  bear,  that  the  ifneetl^^' 
*'  balance  in  hi^  hands  of  snid  datf'  *'^  *'-  * 
but  added,  that  Mr  Polloek  hnd  yi 
ing  an  fteconnt  of  the  e%pen*e  iftenrrru 
in  conducting  the  ect|ucStrntioR,  exc 
aaid  Imknce.    llie  minutes  add, — ^*  Tfeel 
prove  of  said  state  of  the  affkirS}  n&  prepiWd' 
traatfee,**         ' 

The  BfecoWt  of  the  trustee's  law-a^f,  *hi 
to  the  creditors,  amounted  to  about  £13,.  ^< 
of  the  exfKjnse  of  making  up  the  trustee's  lidftf* 
various  miitters  connected  i^itli  the  mami^'iiwnM 
estate.  ' 

Mr  Ajjderson  tbereafler  appGeil  for  paymlM 
bftlan^o  of  hi&  accomit  ngrainfil  the  ^•^t'^^**  n 
£17.   10.0*     This  application  wiL^ 

He  subsequently  offeredto? "^*  *> 

He  l^en  pfe*<jnted  the  pit 
the  Lord  Ordinary  on  the  imisj  m  ni-.- 
tive  of  th<^  drcanistances,  he  cr«Ted 
inmof£l7.  10.  9.,  being  the  buT  > 
advances  d\iring  the  time  he  ftrt^d 
the  said  estate,  including  i         ' 
agent's  accoantT  or,  *it  fill 
tlon  thereof  as  the  said  Dtuiiel  M  . 
tuidly  received,  nuil  held  in  bis 
Bnjuytly,   to  tfj-  iier'spw^it 

wa.^  founded  oh  !j:_  .    i  i?eetlon  v\ 
Vkt*  0,  41,  wbidi  enactft, 

»'That  at  the  time  ruid  i 
ek'ct  U  truPtyO,  the  Tit. 
fiUTte^  shall  exhibit  tht-  fex-t^irruul-^iiuaJv    t««i»i«ii>M»j 

ventapy^nnc  and  ^zntai^  uid i^  in  wtco^'m 
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ions  and  dtsbROfrsemfantfly  aaill  ifieqdirpdbiii^risnTtcv^^thoT/IlM' 
lokft  of  th^  ^r^^]|^tl,l«ith  thQ.UlW-4e940y.bUU,  rowh^  and, 
ther  docHi+i^nt^  CQ^forpYto  inveBtory;; --R^d  If  the  inQCtlng  bp 
itisfied  tiiiu  Uic  intorirn  factoV,  0^  SheHflf^clef"^  acting  as  fjjctor. 
05  duly'  l^g^d  the  rtohej^i.  and  perfot-meJf  H*  duH<ift,:tlkJ5r  ftliftU 
x  his'  rodihii^il^mi,'iuid  he  vhAk  xdcdrb  pii^nlesit:ther«D^  and  - 
PaU  adv^De^H^od^^y  him  put,gCtth^  f^ndeim  to^u|Od^;  Mdi 
the  h>|terim  ^?ilor  (or  Sheriir-cl^l'k)be,  di^ti^^.with  th^, 
I'lis  allowed^  the  ganie  shall  be  determine  by  the  Slieriff ;  but' 
le  interitfi  factof'  (bi*  6h«ritt*-detk5r  shall  ndt)  tie  iintitled  itt  I'e- . 
3ec<  0^  in>n*-|iay mekit  thdrao^  )of  oa  dby>  dtfapt*.  gitoubd,  Jto^  octaa 
ly  ptiTt  of  th(9  ei^U^  5  .^nd  ^  ^Wl  M  bouwl  fQr(ih.wi^  fq  da-r ; 
v^  the  ei^^  biwli;^  ^tl^rdeiida,  bills.  Yowjper?,  aad  thf}  .9ai4 
tate,  rental,  and  aTI  bthdr  documents  id  the  tiiistcc,  w^d 
fiall  (if  sufficient  funds  have  not  been  realized  byifae  ihVeritif]^ 

icu»  '6t^^  siiis^iSx^y'^^'thkfniA']^^  kd- 

ances  oat  of  the  first  money  which  shall  com0,j||ilq  hit 

Lttd  OA  tfii*  55th  section,  which  provides  that  die  trufl- 
2e  shaU  "  pa¥"fhe'  siito  W  kTlbW^^r*  ^^i^J'  5^r  t^o^- 
d  to  theintcDili(f4ip{^ft)r^liistMfcl6^d  t^crl<^<l 

f  his  administration^  .^^jjind  tto  expe»sip9  iwtm^i  hy' 
be  interim  factor,  out  of  Uie^  ft»t  of  the:  fancb.^      • 

Answers  were'^lod^ed  fpr  the  ^ruste^,  oT)jdctihg^  ifrtter 
//a,  that  the  interim  ^tc^'a  /  cliiin^  fi)t  law  eb^ienBOa 
ras  untaxedi.'     i.    o.  ;,...-i  v' 

A  f^coi^  Raving  been  made  up, 

.  Anderwn  pfe«faitTrriltinadwr^.lh©  i^veiraions  of  the 
tatute  founded>i^>1iife  ii^MAmsvfmRiwIxtJM  ^^p^k 
lent,  and  t\f&H!sls^^d^^^  \khiM  t/& pay  W  hjA  ithe 
ums  du^'  to  the  petitioner,  out  of  the  first  tnbnuiy  which 
ameAntntttke  respondent's  hands.  2.  The  re^>ondent 
avtng  feeeived  into  his  hands  sufficient  flmds  to  pay 
h^  W^fm^^  tP^4hor,|iwl*liopwr„.W*h{^  gw^  pprt 
hewofiihe  wfl^tft^^^ltQ.*l»y^J0OPf5>U^,^ho^f^n^fl»d, 
^not  i|qw>^tWi^  *ft|plw4  tjbotf.lb^l  fiwdsi  WR«  W« 

ui^fkfVifm  tt^  ifcftlwgj  thi^  A«»  Q^fp^Rs^.,^  .Qb^^ning| 
be  4QqpQ9inUMip»  .wftB,pjT«fei»Weil^  ||ie,*Bbt.4»Wf|^  tihe, 
<?atioi>eg»Jfeei;f(  yaw  a  tfJoAC^Witftp  »^(jponden$!fl  hw4%. 
n  lat <Sf«it(mb0f  Ji84i4, ,i^m>ui||i«g  t^. $»,  U.,  8^^  ^ 
i^hick  sum  the  petitioner  was  entitled,  and  the  respoA;-, 
IwUiO^hl  Ip.  l^Y^.faiid,  JW«i  JWPi:vii»,ta,*e.pfti- 
ioQ^,  1^  ipToferaldQ  r  lebm  t  <iv€urT  rauc^  fartb^,  ^pma  ^ 
viy  <jpin^  ^^nito,  ttiQjf^pm^ni'ai .  hm^  /W4  o^gbt.  ppif, 
)  bedQeeffP04iU^rP^ubi#»<>(he^*M^PMi^  if 

lie  respondent  having  refused  to  pay  the  balance  da^ 
J  Ae pM^iiMfj offwy . pt^ t^^n^i 4f <are^ opg]it ^ be 
roAQ«moe4'^amt  J^  tn^^erwa,^,^  PW^r.^rf  tit^q 
etatio|ft,,l»itb'fiilliiBxp^l©^i.  ,.  ..  r  «  •  .  '  ^ 
H>JUrt9^b,l>^wW-Hl4  Tft  WW  in€(W9b^iit  :oa  ii^  i:ft 
pondqpt^  tbQtb.J«fj^(^iQBia.pf  tberaQi,Rn(l4ba  iq^truotioiM 
f  th^  ooffHni^iPii^i^  yj^m  Uk^>aqiiestniAed)>3tate,  to 
ay^u(t(rfftbftfup4*jl»^U^>y,W»M-l*^.Th(9  qunwi 
antiHPf  ibe,|«eoiiaj6&.^bi€d»  W(9^  bjltbe.biH^'; 

upt,  aa4  iii.^ch.tlpiB.fA^rmAui^f^ld:vaaMAwted;  and, 
4t  Xlw»  cacp^ns^tiwwwim  gQttog.^e.s^uqsfratiaa 
warded-  S»  iT^^  fQidy.rigbltfCAf^fxedby  tl^e  sUtuto 
n  the  jH2iii>aoner).^l«i4nie9riia!faator,  n,  to  be  paid  iwy 
"^nf^ivLsiJ^  4uj^;  U>  bifn  pptfof  Ih^&rsi  av^l4>le  funds 
eaJljoefl  pjrithe^p^fQit^fB^AxM^iOUiiqf  t^e;^^  .  ^  Th^ 
espon^eol^-.^thi  die  AaofotioQof  the,cp^(»fiissioner% 
/as  entided  so  £Eir  to  relieve  bij^oself  of  i^tiial  and  n^ 
essary  expense  or  outlay  in  the  conducting  of  the  se- 
[uestrati^n^rj^ticiil^ily  seeing,  hbi  fot  such  ebmense 
•eing  incrurredfTio  fiinds  iwould  havie*been  realised,  and 
^at  he  hUb  ^(Amm:  dierefoif^figaiiBl  the  cveditoiB. 


.  The  LonI 'Ordinal  ptfenpilfie^idie  Ailowina intern 

locntor':       •'         '  •••  '  i   ..•,•-•;,.  t  ^    .    , 

"  *I%t/i  FeWv/t3fy  li^45* — ^Tliu  lA>rd  Ordmar^' ZkLving  beard  pac-j 
tm*  prvcaraiurs  on  tlje  cloftod  rtxionl  and'wikolo  prvc«»-*Iw 
i\>{H5CL  it  ap[H.-«,rE,  by  tliu  mmute  of  tlu:  moling  uf  isumtiii^- 
eiotiCTd,  of  dute  ll'iti  30th  of  October  1844,  Uiat  tliL^tv  was  a  ba- 
iiUico  in  tliu  hands  of  tho  trustee  at  tlmt  dutc^  amount  trig  to  ttia, 
aum  gf  X8.  14,  S^,  ■  akld  thflC,  by  tbc'  55d  Bt'Ctlo^  c»f  the  statutf^ 
thi'  tru3tt.H;!  id  boil  Eld  to  [wiy  the  advat^cee  of  l\\6  iiiUfrim  factor^ 
!inj!  Uie  n.nnaneraiion  1l\cJ»  put  of  lliu  firsi  money  which  iihull 
come  into  his  hands,  and  that  he  was  not  entitled  to  retain  the 
said  sum  to  account  of^  tho .  ex|)e9sea  incurred  by  him  in  the 
business  of  the  sequestratibn  6uDs6quent  to  his  Own  election, 
and  that  the  said  sunt  ^-grmthf  4c«b  thaiilthe  balance  due  to 
the  iJetitioner,.  eo  th^^  t^e ,  taxaUon  rf  any  PW^  flf  his  /cl^m  for 
expeiises  is  uim^oedsaj^^  VDecettis  (i^hbt  The  rcspotident' tb^ 
payment  oi  the  )iM  tuitt  df  d^»  14:  1^}/^  With^ibtirest  since  the 
apiiijbi d^y  oC Qow^ f^F «f^  ^ ithe  wt^ole.  (giromnstai^cgao^- 
the  case,  and  apodiiUy  in  7icfl^>^  ^afwerwa;^  p^o  to  the 
demand  of  the  petitioner^,  ^o^alsa  of  the  yei^  reasqnal^le.lii^i- 
tatian  thereof  xnade  by  him  before  this  petition  waai  presented, 
Qiidfl  the  rospoDd«ot.Uabie  in  e;ipQii8e8 ^  jaUow^  aa  aocoufit 
thereof  to  be  given  in ;  afid^  when  lodged^  xemits  to  the  snditor, 
totaxtbesameandii^port.*'  >...>     ;  , 

M'lntosh  recluinifid.     At  adviaing, 

Lifrd  Ji«£fVc*Cfiiicra/.— The  Sefiueatration  Statute  pfDvidi^ 
tliatf  out  g£  the  Qt9%  fuud^  niali^oil  by  the  truitee,  ih^  accottnt 
of  the  interim  foctofe  o;x|icns<?9  is  U>  bo  paid,  Tho  sum  !i*?rc  in 
quL'Stion  was  a  Bum  of  ficpuii^.^s  iticurrud  by  llse  inturim  fuctor ; 
am\  conSwjawifly  the  iiot  hpjiUts  id  tlie  axscoimt,  Certiorated, 
tlMJii^  m  we  find  ttiia  truiitw  iwiBt  hav^  been  m  to  Ihn  %tot^  of 
thv  funds  of  the  SiiqucstriLtied  e4tati3,  K'  wna  uol  bound  Ui  iutur 
n  Mng]\^  fjirtliing  of  o^iK?iiBc  in  any  way,  aJid^  at  all  evont&,  with 
tlie  provisions  of  t^L*  statnto  before  him,  he  hiifi  nci  H^t  to  pay 
the  toqteiig^  to  which  hu  Was  pi»|  by  jfeltin^  hEjiiedf  uonf^rniud' 
tru*ti-c,  t>r  otlnjiriifiao,  until  Uu^  c.\iM.'nscs  tif  tho  interim  Ike  tor 

wererpaid.'  ...  ,  i  ,  '  i.^  ij  '  ,  '\  /  .'i  v  j-  ■  -  <;  <u.w/ 
Lord  Jejreu,—!  concur.  Tx)r  all  prbpei;  accounts  k^^st  oie 
eytkt^  in  thefi'  hat^re  paM^  the'  iht^rlfn  ^itkor,  ib^Miug')^' 
(Mk»^  U:ftUoiiiad»ty  thA  Bjfik^pdth^lf»el<^}tatlifrk^l^ 
tD.Uieitrairtee^er  tli0!  tot Jinid^  i?^U«^  nhe  .Ir9l«^fbei!9: 
pAy«  t^  expenses  j(^f  the  aajq  pC  tji^  f^^UurB  o?  ffie  bankniBt» 
and  Ifbr  those  ho.  is  prcfcraple,  and  also  for  paym^it  or  rent  to 
tia  fandlbhl,  ^ecau^  of  M^  hypoth^  t>Ver  t^e  ^iMttrfe^  -  ^Then^ 
as  Id'  the  ^bjectioB  td  JthelttoCifttiit  ^  th^iiMhtM  fnkUM^  |a*w 
agmfr  for  ibi^m^  up Jiis .  «to^y0r*s '  W»  tefilndedi  rii^  >Miis^ 
peoaes.of  tbo' &ctox«  it  la  not  souj^4*  .Forwl^itaoi^  ^i<^i 
connl  come  in  competition  wiih?  Why /with  the  expenses  m  die 
la^-ageni  of  the  truktee'ln  gettShg  the  tdi^tde  bofifirdi^  ^ ; 
itidtketnut«l)w«^i4otttMliti0d  tdli^hii  igiut^i  till  the  kgM 
ofthA int^Eim Sai^tor had be^a pdd* ;  i\ ttavcto^ thHi}t!tlui4<t^ 
jadgmentofthel^rdOr^naryianffht^  .  .  .:  ,,.  ,  .  ^. 
^  Cora  Mackenzie. — t  concur.  MV  pi^y  doub^  was,  whether  the 
expensed  n^cessaitiy  hicuit^  by  tl^e  truitee  In  jr^vei^ilg  atid 
ilgiEl&tin^fttndli,  ifiPclfhOhHf  in  «iMt  thd  Mtfipletihg^M^'titfta  m 
tnutiM,  «ltQald.>nok  be  dedadttd  btfore:  ittjii  ^iim  m.nmAn 
But  th#,  BtatuJte  euaeU  dwt.  the  fruatee  i^  .U>  ^  die  int^na^ 
mctor  out  of  the  fir^t  free  fimas  which  snail  oom^mto  hishaiids. 
And,  in  short,  the  trustee  must  ju^t  i6ok  bto  ih^  bankrupt 
eftlate^  atid  a^id  SncttiYingr  any  iticq^6ad^tililess"lt«c&nib0'd6i 
firayed  fix)m  the  proceeds  of  the  tslKfte.  i      ;   ;    •   •   -  i. 

Jdord F^Menton  fiha^aU  .  .  ;  i     ;   ...  T 

The  Courif  aeeordin^y  adhered  to  Ae  {aiertocu^Nr 
of  tlhelxMrdOiJdiiiaiy^  fridii^didol^eiq^^  ,. 

JEi>rtf  Orifi«ai9^iSobQftniL**-Aca^^  )>  Shield  andiHttvtst) 
&aG^  Agent$,^AU.  Bhaw|  WiUivaMUopi^t  Sjp^C,  ^fleTOrr- 
N.  Cferib.— [J.C]  .  , 
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No;2l5.— ^Alkxawdek  TjAwso:*  and  otlieTii  (Cfttta- 
(M*Nal»*s  Trualeesj)  ^Mcvcaeofs,  i?.  John  Low,  Junr.j 

Procass — Expenaea — Lk  P^ntlcns^AbancloiimtMit  of  Actioo— 
BUtute  2Q  Goo.  IV.  c.  120,  f  I0"8herifl-Cotirf  Act  of  Sedo- 
niat,  §  6 1  —A  ptirty^  H^Wt  consent  of  tM  tmsU^s  Jor  hk  ct«^ 
<£Fof>T  applied  fbr  stijn^trntimt  a^idnst  hU  t^^ant  ftw  rent  qJ 
crop  iB4fj  tir  for  tiii^  fir^t  kal/'  of'  fh&  fmt  as  du£  al  Marltf^ti(J4 

.    1842,   |iW  ^'e   nextMf  <tt    U  /   liS43.      Tht   temiat 

maintatfifidj  inter  n^a^  thai  the  not  payiihk  till  ^1h{t^ 

iftitiditjf  l*4a,  mid  fhati  a»  tke  trtintcr  hud  graiiff^  d  dtt^ftoMtttm 
in  a«cm-i^  to  wtother  jtior^  wkich  hml  fifvm  tutimatt^t  he  htd 

jmjifleto  l»mt  in  iU  <^qJ'  y    ,--  -^      ^f /  .^ 

mlfJHte,  stuting  tfud  thx^  v. 

ifnd  alaftdomitfj  tJti' jfr^f  ■  ... 

tinmu^g  ej^n^jr.     TIte  Skenlf  tdiowcd  the  trntRf 

on  payment  of  ikt  fcnaafs  F-qttnae&,  itstrt*htrf  th  ^ 

i4/ brm^  €i  it€ft?  wrt^u  I  m>d  tim  trusts-  ?u  v/  Ai^  ina- 

tefSt  (tTtd  of  kts  dlsfionf!fC,  presented  a  ;  ■^iiyifi>tn  Jttr  se- 

au^jdTftfhn  Jot  mK-  Aw  ff  ^^ear's  tt'  tt  f,  «  s  an  *  \.n   ( !  Vj  its  u  a  dnif  1  8  ■*  :l . 

Tlif  Sfirrt^  ffr<fhtp.d  it  watrimt  of  »Kfpit:^r(iti(ifi.     AH  tht^^  prf>- 

.   Ct*dmi$A  tOiik  jdm*&  tin    f<nmt>   *l\fif  tht-   luiHUtf  of  Q{ttjnd*)tiint'fi/    li-'ts 

ktd^&if  andj  nithif'  '^wi^Jifd  f- 

t€miM*$  ejcpejutf^  in  (,  *  t^  siifturjjU' . 

tft  atnmtnt  ta  HO  ihiOrit  tliuH  i  'itiut  ^tivmg  c-jti^ii^Hcd 

tke  amourEt  !>/*  iA«  rent  fm  '"M  kt^d  hem  anfarded, 

I.  lin^r  reMervdtiaTi  6f  hii  pu\isy  tju:  it'iiit-*ti'Qiiim  wtm  fraditd'*^ 
Held  (iff  an  ftdcfH-atlou  of  tJie  SfifrifP$  judffTHeni  dUtfti-s^i/iti/  da 
fepDhd  ti^pliantiun  qh  ilit  ijrmnd  ofi\A  peiulelia)  thai,  xr  dte  cjV- 
titmsranre.^  df  stcvnd  UpplkatiOH  ic^i^cmifiptttnt^tind  that  ^i&Jir$t 
itpplif'tittfm  did  flw/,  ftn^fE  «i^ievudl^  *ifi^^  c^nttiifnatuM  ^f  a  su/n 
more  dtmt  su/Mckni  ta  atitui^  ejipeaM&fit  vifi*MUtti^  ui*^  lii*  i^t^ideu^i. 

aHmt  rtw  paiffj-    '     '^         hM^s^  can.  cotJi^Hit€HtJf/  rai.y*f.  a  tttuf  nctma 
m  to  the  $(itM  If  pojffmetU  or  coiusitjHution  nf  (ht  e^- 

'pens€i  in  (fie  o^ij  ...—  ■:  ....'h¥ 

John  Low  juniorjJlie  respondent,  became  tlie  tenant 
of  tlic  ailyocatoi*,  Jamc's  CutUinaeli,  in  certain  liou^a 
and  lands  at  SouthUglitSj  near  Ferry -Port- on -Cmi^ 
i>n  lOtli  Febnmry  1843.  Cattannch,  with  consent  of 
ihc  tm-^ti^es,  presented  iin  application  against  Low  ft^r 
scqucsHiition  for  tbe  rent  of  crop  1842,  as  due  at 
WLU^undaj^and  Martinmas  preceding,  or  at  all  cvt^nts, 
the  lirat  moJety  dne  at  Martuunaa  precedingj  and  tUo 
next  inoiety  at  Whitsunday  1843,  Low,  tn  answer, 
maintained,  /«f ^7*  ft^rrt,  tliat  the  rent  was  not  payable 
till  Whitsunday  1843,  and  that  Cattiinach,  having 
granted  a  disposition  in  security  in  favour  of  John 
M'NaTf,  containing  an  as^i^ation  to  the  rent5>,  which 
had  been  intimated,  bad  no  title  to  insist  |n  the  applu 
ciition  for  ^^equ  est  ration.  Catfanach  and  hU  trustees 
theJ'entlor  ga\'c  in  a  nun  tile,  stating  iJaat  they  iver« 
about  to 

"  pceiant  4  Etaw.pf titjaon  lo  ikmr  Loi^9hipf»  csmviag  teqnfftttH- 
tioa  of  thi"  roafwnd^nt'a  tfTet'te,  for  pajroent  and  in  security  of 
the  rent  of  the  subjects  oc<:upted  t>y  !xjm»  in  re»pect  of  which 
tbii  pit»ficnt  action  hfl/i  b<^a  r«d»cd  ;  artd  the  pctltioDera  hereby 
ttbAitdon  the  pri>c(H»difVjar«  in  the  present  cauBc,  and  are  ready  to 
pay  the  reBpondeiit  htn  erpertsee  themn,  as  tho  same  ahafi  be 
Uixed  by  the  utidkor  of  Court,— r^flcrrijig  right  to  tlie  pt^ti- 
tionfjfi  to  bring  a  new  actton/' 

The  ShedflT-substitnte,  of  that  datOj  pronounced  an  in- 
terlocutor  allowing  the  cause  to  be  Abandoned  on  pay- 
ment of  the  full  expemiee  of  process  re&erving  to  (he 
pnrlks  to  bring  a  new  action,  if  othcrwioe  coaxjwtGiiL 
Within  ii  week  »ftenfard8,  the  pelitiooers  lodg*id  £5 
with  the  clerk  of  Coinrt  to  cover  the  .expenses  of  ilic 


Wfgg^  incurred  by  Low  up  to  the  dat^^ 
^B^0fJL   On  the  same  day  on  w^hieh  tJie  aVo"''  *'^**^^*-r^ 
waa  pronounced,  the  present  appticAtiof  n^ 

at  t!ie  instance  of  Jamea  Cattanaeli'a  triL^t- 1-^,  ntm  \m- 
sent  of  the  s;iid  James  Catlanat:lj,  for  wdj  nglit  or  la- 
t^re^t  he  might  have,  and  of  John  M^^'ah  ks  IiuimK 
and  tor  his  intercst^pitiymir  for  aequestmiion  1oroDi<y( 
year'a  rent,  as  du«/        ''"•  l;;y  precHitig,   This 

applicMion  accord! u^  t  \q  thp  o^\ipct^>^^] «( 

Low,  tiuit  no  rent  wa^  payaU<d  till  W' 
Of  t^e  mxne  ib^i&  with  tins  apjdicaii 
substitute  pronounced  nn  interlocutor,  in  wL 
ing  considered   this   petition,    and    the   f 
at  the   petidoner^s   iuj^ance   against 
(Low)  having  been  abtwdoned,  in  teri_^ 
sederunt,"  he  granted  warrant  of  saqoeBlriii 
cooaigned  the  faalf*yearg  rent,  being'  £11.  iU'^    m^- 
Mservadon  of  his  pleas  and  daims,''  imd  lodp4io^ 
Bivers  to  tfaui  petition,  in  which  he  m^iiniaindd  iki^  H 
the  half-year'a  rent  djae  at  Wiut^niida y  had  hsmfm 
signed,  and  as  the  respondent  was  williJif  to  fve» 
curity  for  payment  of  tiin  rent  Jkllki^  dui  it  te 
tininaa,  the  sequeatimtion  of  hi*  ^He^iA  dlK>uldfc!?n» 
called,  and  the  application  di^miESfid^  witli  eipCMB^ 
the  mut  of  £17,  10s.  ta  beeomB  payable  «l  lbriii» 
mas  having  beeii  abo  consigned  by  Low  on  tl^'ii 
June  1^4:3,  ''under  mservation  of^iiaGMm)Miri|ff 
and  without  prejudice  to  liia  defenDd^ t#4iMeAv 
infv^."     The  eaqnestration  was  raealh^  ike  wMi 
day,  and,  on  226  June  1SA$^  the  i^^t  \fttifiidrOT 
to   the    jictitioners.     Thereaft^  ii   reeortl  v%fi  tofk 
up  in  thiti  tiie  second  application  for  sequi^immilirfe 
which  a  daim  of  damage e,  attempted  to  be  broap 
forward  by  the  reipondant  was  repelled  hf  lim'^tH 
aiS  incorapotent  ^        i  ' 

In  the  mean  time,  on  3(Hh  May  1848,  LfwWlii* 
rented  a  reclaiming  petition  in  the  fir&t  pit)#^4ri» 
quffistraiion  agninsit  the  interlocntor  of  tim  t>krif-^ 
Gtitule,  allowing  the  petition  era  to  tibandon  tb-  i"iu«e. 

A  minulB  was  dier^'af^er  lodged  fur  CatiBDi^  ^ 
his  Irwitoes,  in  which  he  stated  that  he  %'iB  na^ 
pay  tho  respondent'^  expense*  down  tothcporM^li 
action  wa£  nbandonefU  and  to  hold  ike  r«;iooii^ 
account  to  til  at  date  as  carrecdy  stnibcd,  witliont  >^T 
t4ixation.  And  tliia acoointi^  stmonntiug  mtd\  ^'^  ^'^  ^'^ 
he  hereby  authorised  the  derk  c^  Court  «n  i 
tliu  respondentia  agents  feut  of  tine  £5  con^iph- 
handjj;  and  he  &irther  stated,  thnt  he  ^d  r  ^^  -^^ 
same  ofler  in  ivriting  the  mometit  the  act'otnu  •• 
lodged,  without  Uio  ofter  being  aeeepljid. 

buch  bein^  the  state  irf  mM^mrnfAMMhe  h^»^ 
^ration  process^  the  feiheriif^aqhlliliiiBinof  FiiJBihiay 
nounc^nl^  in  the  seeoitd  <eqiie8l>i#eP' ^ft«oaa*  theSatt^ 
tug  intt^rlocutor  and  ai^ompEit^iig^iMe;  ' 

ttg^xa.  i34>iisiikT©d  ibis  f!fl40r  And  iKhiHcd  ^rtfa  ibe  Sfrvllffi^ 
tljQ  JO t*fritjcut<jri  appeal'      ■ 
ctate  of  the  preaent  peti 

c^ss  of  BCqnestTation,  at  rm'  ;  .- m.  n.  r*  «--_ 

the  reipoiKltntisominHurl  t*t  ,^tfriAf»**J 

AflJd  petitwm  incomp&tL'ntf  jisi  'c  «izie.' I^vii* 

pe^punera  Eftblu  iti  c^ipt^ncit?:  *  rioiioo;  *'*^^ 

acwaiit  tlicnxjf  t^  Imt  jtnwp  ' 'l^r^  f«a^  •* 
eama  to  tb^  auditor,  to  ta^t  fi^ 


•It  r^. 


1845.] 


n*  ttite  ti^ifirf'  ot  isMs^b^V  &c. 


m 


[iii^'mtisf  bt'  te^latcS  V  hs*  t^^ros,  wticii  express^ 


iwnk  -  tfgtiithe  ooartitibn  is  iai|ileineiited;  UieatatuidiniBieattB 

the  isfen^^r  ma^  xi^iftt  on  obtaining  his  decnie  of  abfohiior^  if 
tl^t  oe  gliierwrse  c^ompet^nt,  Ih  the  present  instance,  the  ex- 
jl^MWete  noV  efen  taodifi^d  bt  ascertamed.  The  Sheriff  ha^ 
giui^  doabto  ^trlIetiue  tbeooadgnalfon  cf  a  fandou  ivil  to 


ibfi|1xpe|iMf  w»iU()j  b^  I)eiI4  aiafflQienti  compliaope  viUi  the  acl 
"^e^nt« .  But  m  this  case  np  such  coojsignation  even  wa4 
until'  after  thn  date  or  the  petition  in  the  present  appfi- 
,  ana  ei&i  ^til  after  the  date  of  an  incidental  Jfctition  by 
...       ..-....-..  ■      rith 


titen#Di]daQt^ia^vliioht)i6  &ofi  of  the  fidlvie  toiOMnply  wlC 
U)^.^^fin&pf[|l«»f¥)t.^9«^]«i|iB^>^  n9tm^  and  ftMinded 

QQ. ..  Alw&J^  t^e^ petition  ha3  been  thrown  out  on  a  point  pf 
toTtiL  tlie  SneriflTwould,  uhd^r  the  cirtiumstanees,  have  thought 
tlte  f^l^MM^iit  e!^tl«<re(y«^  ex^^  liid  notttie  fospondent, 
If  teftuiii^  tbKsliwtha  veodrd^  oauMd  a  very  unueoMs^^f  ae« 

cMmfiatiw^af^nM^iu^.'^ .  J     .    //  iCiiu4) ,    i  *'A^  J*** 

.Qiitttiadl'sTfil8l96»ahd  MWabVIVnttteea^adn^^ 
and)»taM^^](i  Th6i(i6telloeutoBi'!of  the  Sheriff  new 
oompiidnbdriofiiidifimMbiiit^  ihe  taction  a^ 
andJUyilg>jdJe/{iHnnerL  Ifabk  inl  expciises^  am  eno- 
oMut^iliecMupcviiiiecQiidingk.i^^  ori  legal  ooa* 

sM^cm,  aidiec!i9filKhe»8tatut^r  e  Geoj<w.  a  160,v§  10, 
orof dibfaot^of'seAeritnt  lEegiiiatiiig>1he^niia  of  proM 
ce»ht}£hed£M^6aite)i<itlisiiiot'&ecef8a]y  that  the  ex^ 
peiBe8L6f  Aha  aisticnij  idbkfa  has  befflv  abaadoned  <dioiild 
to  '^laetrtained'  ahd^  •|)a&d]  heftorG  an^'  new  octioa  can  be 
nu«^inlt<ift(tcwfe)thaft^  taeaaHe  dic>  puTBuer  lo  eJtmn*- 
d(>iuh0<aelioR^]ienat8ll'pa|r:tbe  eapeneea  to  th^^defen^^ 
defV/^ollitrwiaeI^fi/aatiaii^/iBia8t,be  d|b^^  by  the 
Jad^  I  af  dijexpcoaes)  /feuDLd-'duer.  But  die  aew  actipii 
Qlajribeg»i8€iiitefere  thiD'expeii^  are  eidier  paid  or 
aiic^fftAifiedi  iiqnd  tiie.iDeiw^iiflfon  haa  na  conneoticpi 
eitbernHtk  the  t>ajrpieiit!of  tiiOBefekpeBsee^  or  with  the 
^hnaihvaaitnt^t  ihe  /firet.mctioiiii  A  new  aedon  majT 
competendj  be  raised  while  the  odier  is  in  dependence^ 
aadttbiainwrnifM^on  ipist  bediapoeed.  of  on  its  oWn 
mrm*  t^JiiVx^fh^  ditauased'.as  heuig'  umteeesBarj,  H 
it.  the  yGkaU()»^80|>brit  Tnajbe  eoiijoitiedwidL  the  original 
^tioD^jif  it)8hotild'6ontain  any  additional  eondvaioiMf 
3riif  itdumld^be*  riised*  at  <  the  in^l&BGe  of  aaj  itew 
p0rt;fv**or  if .  anyJoihcir  ^ood-reatoncambe  stated  for 
iiil$il>gi  liij  i3]hsi  verd  cireiimstBince  that  a  predona 
idaaiiiia«|H»dQflmddQde<'hais>  neireF'hitheirto  been  held 
etieiideriiiico^ifBtHit/  ia  newaotioit^  and  it  ^womU  be 
aogtdMx>tilto^dieiiA,  and  might  kod  to  thh  most  nn* 
u0t]setuUa^iwier)3i;the)  deotriae  laid  down  in  the  inter* 
oohtcMaofri^uBdet  jreifie'ir)  toifoe.  8«9tai2Md.  It  might 
ia)}pe6/tbat>tUe'fii«t^abdaa  had  be^n  abandoned  solely 
n.eomwpiiMye'bf  ttime  <tcghni(tel  obyecdoa  to  die  exe* 
udon  of  the  8iimn)oa%:  or  to  the  foitn:of  the  acdon^ 
«diiif  thia^-ioreTei  toi  oceifa^  a  day  of*  two  be&ve  pmscrip- 
ioik;nadi#iiti  iiponai.htU«bf  ec^aidMaTge^  or  npon  an.  open 
ceoHol^'it)  wooldilpeid^aat  tp  hM  that  suohtnislake 
ould  not  be  reoiediedii^.ipimedtaittlj  raisvog-  a  new 
i^timh  ^adrgeUxng  iit'.  executed  in  correct  form.  But, 
eeoixBtig  t0ttodtetritm<yf  th€r4nterloo«itOT«  nownivder 
&^iyi¥i^jSf^^^  incom|)etent  dU  the 

ig^^i£e^^^f!|^|'£  ^Qn  a^ertained  and 

4nqir>M<i.a^w<\iud  itiHiftbe  put  in:  the  power  of  thoide* 
jMiwiitb  Ietithe>^e8eri0tiikitekipie^befope"it  wai  pk^ 
l^^'ft!^  th^^fei^  td  li*^  2;  Tha 

im/j»£  £A,  td  4fteet  any  eKpesiees  which  might  be  award- 
±^^  tbd^Arat  (Bdtioite  «ih-i  ocpiiBQqadn<^^)f  iU  abandon- 
MN^  'Ad^'iiii^ii^l^mm  Uft^g'b^t^aft^ilvat^  taxed 


at  £2.  I69.,  the  piirsnei^  'did  tiiore  dian  they  were 
bound  to  do  in  consigning  th^  said  sum.  3.  As  the 
present  aedon .  wa»  r^u^ed  M  t^eio8,tancer  of  Mr  3(^NaW 
an  faeri^We  creditor,  who,  according  to  one  of  tJie  de- 
fejjqee  stated  U^  the  first  acdoDj  was  tfie  only  party  en- 
titled to  raise  such  an  action,  it  might  have  been  com- 
petently raised  and  insisted  in  even  though  the  first 
acUoa  had  never  been  abandoned  at  all.  And  it  is, 
there£:>re,  a  gross  mistake  to  hold-^-even  assumiqg  the 
Sheriff's  doctrine  in  other  respects  to  be  correct — that 
this  acdon  could  not  be  competendy  raised  tiH  the  ex- 
pensed in  the  first  action  Were  paid.  4.  It  is  not  easy 
to  understand  upon  what  principle  the  Sheriff  hag  dis- 
missed-the  present  action,  or  what  is  to  be  the  effect  of 
doing  so. "  If  the  reason  assigned  for  this  be  well-found- 
ed, it  ought  to  have  been  stated  and  disposed  of  as  a 
preliminaxy  defence.  But  not  only  was  no  such  de- 
fence pleaded,  but  the  aodon  was  sustained,  and  the 
record  closed,  and  various  interlocutors  upon  die  merits 
pronounced,  which  are  long  a^o  final,  and  which  have 
been  in^omented  by  the  parUes>  and  which  the  She- 
riff had  no  power  to  recal*  How,  after  all  this,  the 
acdon  is  to  be  dismissed,  or  what  is  to  be  the  effect  of 
such  dismissal,  it  is  not  easy  to  see.  Are  the  previous 
final  judgments — some  of  which  have  been  implemented 
by  the  pardes-— to  be  annulled  ?  or  what  is  to  be  the 
result  ? 

Low  pleaded — ^The  interlocutor  of  the  Sheriff-substi- 
tute of  23d  May  1845,  allowing  the  petitioners  to 
abandon  the  first  pedtion  of  sequestradon  on  piC3rment 
of  expenses,  in  terms  of  the  act  of  sederunt,  was  final. 
The  10th  section  of  the  20th  Greo.  iv.  c.  120,  and  die 
61st  section  in  the  Sheriff-Court  act  of  sederunt  rela-. 
dve  thereto,  makes  it  a  contUtion  prtjct-'ilcnt  ot'  al>an- 
donment  of  action  to  pay  the  opposite  ptirty  s  expcnee^* 
Till  such  payment  of  exlH^nae8  has  been  made  I  he  aq- 
don  is  subsislingr,  and  failing  the  parly  wlio  tender^ 
abandonment  making  payment  of  expenses,  or  proj-, 
ceeding  with, the  cause,  the  opposite  parly  may  take 
decree  of  abst>lvi(or,  Tlie  iecotid  petition  was  prcrr 
seated  before  the  l"t;s[K>ndent*j^  expenses  in  the  first  ap^- 
plication  were  jwiitl,  and  before  consignation  of  their, 
amount;  so  diat,  ba  Uiciid  were  depending  two  pro^\ 
cesses  for  the  same  subjeet,  there  ras  a  lii  pem^^a  ex^. 
isting,  which  warranted  the  interlocutor  dismiissing  th^ 
second  application,  and  now  brought  under  Tcvicw,  I  pi 
no  view  could  this  he  held  to  be  corrected  by  the  con- 
signation in  tbc  first  aedon,  of  a  randoni  sum  to  cover 
the  expenses  incurred  by  the  resiKm^lent  iu  that  aiitioi^^ 
previous  to  abin^lor^vii-nt  *  oi*rl,  outhe  whole,  the  iii-^ 
terlocutor  of  the  Sherilf  is  well-founded. 

The  Lord  Oz^luiary  probountoed  the  foUowing^intM* 
locutor: 

^  5th  February  l£45.-*The  Lord  Ordipary  having  heaid  yap* 
dts*  procurators  oh  the  record*  aa  qlosod  in  tha  lajS^rior  Coiurtp 
and  additiooal  pleas  in  law  ibr  the  advocator,  Fiada  that,  or 
the  10th  of  February  1S43,  the  advocatoi^  James  CaUanadv 
with  the  consent  of  the  trustees  for  bis  creditors  ibr  ibcir  inter* 
est,  presented  an  application  for  sequestration  against  the  re- 
sp^^t  Lowi  for  the  re^f  oC^|i .  1 840,  as  4im  it  WftHsuiilky 
and  MartiuroaJ9  prec^ng^oi;,,  at  all  events,  fee  liwt  mpi^ty  da^ 
at  Martinmas  preceding  and  the  next  at  Wliitjsunday  LB4d : 
Fl^kds  that,'ih'  answer,  thie  respondent,  Hier  ttf^  ttamtfitfned 
tHnttbe  rent  was  not* payirf[>le  until  tH^teiW^  (yrWhltsmOity 
lB^3y  and  that  the^ddoqer  CatUliachhafiag  granted  a  dtopj«> 
sltipn,  in  security  in  favour  of  one  John»  ^*Nab,  coptainUig  au*- 
assignation  to  the  rents,  which  had  been  intimated,  he  had  no 


491 


EEPORTS  OF  eMiJS^©i:Cttti;Er  I 


title  io  Insist  in  the  appltiiflticmr  FifT<ii  that,  on  the  23iJ  of  May 
1843^  ti  tniimte  "fras  IckI^'GiI  in  the  fiiiid  application,  in  wJiidi  tire 
lietitioners  fitafe'd  tliat  tb^iy  were  about  w  preflent  a  new  appli- 
eation,  aiul  thoriforc  thojr  *  aban^kn  tlit  proceodiajja  in  the  pre- 
sent cause,  and  are  remly  to  pay  the  rtsponiltrtit  hia  cxpcnaea 
thertin,  fts  the  aamt?  shaU  tw  tiise^i  by  the  audi  I  or  of  Ctmrt,  re- 
s^r^ing  rifflrt  to  the  petit  iofl<Jtii  to  hrin*?  a  new  action :'  Fintls 
that,  an  the  »auio  dny,  the  SJierlff  allowed  tha  cause  to  be  abaa- 
doned  on  pa^jnient  of  the  full  exiM^naus  of  pniue^s»  re^ervijig  to 
the  parties  to  brini?  a  hl^w  aetjon^  if  otherwise  competent :  Finds 
thaf»  on  the  said  ii:*d  dtiy  of  May,  the  present  applitiation,  nt'tlie 
instance  of  Uie  tmste^s  of  the  said  Jamea  Cattanacli,  with  con- 
sent of  the  said  Jainoa  CaEtarutch,  for  any  right  or  int^ntst  ho 
Iiad,  and  of  the  said  John^I'I^ah,  fur  hiuia^lf  auil  fur  his  interest, 
was  rnndet  prayhig  for  setiutatration  for  onudialf  year's  rent,  as 
due  at  WTiftsuniJay  j»Tcccdmg,— thua  pvin^  iW\}Ct  to  the  Jii^^a  «f 
tho  respondent ,  and,  on  the  s.iid  TM  <laj  of  May,  tho  Siieritf 
'having  considered  thii?  ptjtition,  wmI  the  fornier  eas^  at  the  pe* 
titfoaer'fl  ijistancp  agaiust  tho  respondent  having  boon  alian- 
don^Jfi  in  temifl  of  the  act  of  aodenint,*  gtanted  warrant  of 
eequestration  i  ^inds  that  the  sum  of  £17,  lOs.^  being  the  half- 
yearns  rent,  ^m  eonsigned,  and  that  it  was  maintained  that,  a$ 
the  expenses  in  the  formi*r  proeeetliiigB  had  not  bt'^n  paid,  there 
was  an  undue  aejcumnkti-m  of  aetions  :  Finds  that,  on  tlh>  7  th 
Jun^  1843,  the  rent  of  £17.  l(Js^  to  bticouie  payable  at  Mar  tin- 
mas,  was  also  con?«i^ed,  an  J,  in  resjKH^t  of  the  said  eonsigim* 
tion,  the  soqneatration  was  rflcmlled  on  the  8  th  of  June,  and  t!ie 
rent  was  teiX'ived  up  by  the  pctitiimprd  on  the  *2:»d  of  that  tnmjth  i 
Finds  that  a  recottl  was  afterward?)  made  up,  in  whic!t  the  re- 
Bpondenl  attempted  to  brin^  forward  a  dahn  of  dama^^ea,  which 
pa»  ropeltod  by  the  Sheriff  as  iiuwnpoteiit:  Fiutis  that,  in.  tins 
originni  appUeatiofk  the  respondent,  on  the  3nth  of  Mjiy  lfe^3, 
fircsented  a  reclaiming  juitition  agiiinst  the  interlocut^ir  allow itig 
tho  cauae  to  be  abandonesl,  and  that  the  petiiioners  Ctmgtfrried 
the  mm  of  £5  to  answcf  tht*  claim  of  ejept^n^^es,  the  amount  of 
which,  JLS  aflerwniils  claimed  at  the  sura  oi  £2.  1  Sa-.,  was  ojjreed 
(o  be  paid  by  tlw,^  petitioti^rs  t  And  Bods  that^  notwith^l^iUlng 
enqh  consjj^atiun,  aud  the  i^tuai  rvctjverj-  timler  the  jjrujjent 
Jjnx^eciiinfTi*  of  the  wliiju  rtnt  due*  the  plea  of  ^^  ^^ntkns^  in  re- 
frj>edt  of  the  appticiition  abantlmie^I  in  manner  foresaid^  hafi  been 
iaBtairK:'<J  by  theinterlocator  now  bmuj^ht  under  review  i  Finds 
that  the  pft-sent  applieation  was  in  itself  eompeteut  and  rt-gular, 
ajid  that  the  fgrnmr  proceed ingg  which  were  objected  to  by  the 
K^s  porn  lent  a.i  irregular,  lx>th  with  reajiei^t  to  the  terms  at  which 
the  rent  'ii'aa  dt^nijinded  and  for  the  want  of  coneum-nce  ^Q  tlw 
p«tt  of  John  M^Nah,  to  witidt  picas  eftL-tt  was  ij^irmi  in  tho  new 
appHcatinn,  dal  nol,  afier  the  funner  appUeatiou  Iwvd  Uoein  abaii- 
dotjodj  and  more  <?speciallor  aftiir  consigjvition  of  a  sum  to  an- 
swer eKp<mseji,  eoiistitute  any  Us  pend&iM,  so  asr  to  inelnde  the 
I)*^i*it  appUcatio'n  i  Thei^fore,  oilvot^atcs  tlie  cause ;  alk^  the 
intcHdcntors  nf  the  HlrtjrifToompiainedtif  j  and,  Iniv^spot^t  of  the 
cnna%nation  said  payment  of  tho  rent^  llnda  Any  fjirthuf  proee- 
d wo  on  the  meritsisf  tho  ap[>Uauion  umieee^aary,  and  dLtemH : 
ilnrla  the  respindeot  liable  in  tht^  fXtHinsea  int^urr^  byth  in 
th«  Inferior  Court  and  thi^  Court ;  apfKjints  an  account  thereof 
to  be  iwlgwl,  and,  when  gitan  in,  ftiaiyi  the  aatJM  to  thca^ndi^ 
(on  t*>  tfiUi  aiid  roport," .  ,     ,       w 

Low  reclaimed,     Atadviaing,.  f      li 

iorrf  Jfffi^e^,—*hiG  notion  that  lii  pinS^k  ^fenilWei  tndoro- 
peteftt  rt  second  action  as  to  the  i«m4  matter  appears  to  tne 
quilii  ixtsw.  J  hirv-e  nevt^  understood  Ihe  plesi  of  iiit  jHrnh^^  ,to 
beaa.ol^eellovi  to  tht^  oomj^titeney  oC  calling  the  party  pluad-r 
ing  it  in  rurkij  hut  only  U>  he  flu  glmsctiou  t^  i^p\iij^  on  with  tlvc 
action  while  another  suit  as  to  fli*.^  snme  matU^r  was  in  ih- 
(pundenco.  When  the  pita  of  ri>  p^ftdenM  was  slated,  the  prac- 
tice In  the  Outer- HouseT  m  far  n^  my^  experience  goes,  was 
met^y  to  fiiat,  ho  tlmt,  if  there  shoo  Id  Jk^  aftLTwitnls  eomirlete 
erjdence  that  the  origiiml  cim^e  had  como  to  an  end— liad 
ki&m^  to  be  proceeded  with-^that  then  the  sist*d  anion  might 
IniQCf^,  '  Tlten,  can  it  be  srdd  that  the  second  action  is  ba^l  be- 
causta  the  experises  in  the  action  ptoposefl  to  be  nbandoned  ate 
^lot  paid  ?  TliAt,  r  think.  It  ii  impossible  to  hold.  Botti  objec- 
itions  prooeed  on  tlie  misconception  that  Ik  pinilf^m  is  an  objec- 
lion  to  the  com[jet*?ncy  of  the  citation  ;  w^he^^as  it  is  no  tnore 
|]iaa  an  ohj^Krtloa  to  prooe^  with  tho  new  action  w  hile  the  old 
»  dwpending-  1  haTO  no  tloubt  tiwtt  the  party  muat  be  Ibund 
liable  in  ejcpeoiftB. 

Lord  Puikrton.^lf  the  case  camd  befbre  %xs  p«rc»  I  should  not 
be  so  clear  ai  to  the  eonijpetency  of  failing  «  new  aetion  without 
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pAirment  of  tbe  expetisei  ^Hm  aqtbn  ef  vhlch  the  pmer  Im 
te^nd^ro^  «b«mduiini(i[if.  Tlie  «t^tuto  shv  h  Uh'  T^m  txi  oak 
abandon  on  jpayni'  xp«.n^^  v;  Wmtb 

action  ;  other wi^i  i.r  might  i"  >  kaw,  lai 

then  the  matter  wcmld  be  resjiMiihllL  Uxt^,  h«*VLHt,  them- 
dl^natiou  yf  a  sunt  niucii  meoeitiBii  Initteknt  ca  ^tms  tiv  a. 
mum.^  alters  the  (^e  ^  an4it  U  quite  clear  that,  vlulu  sBoftbu 
j^eirn  (!Onsi>^nol  than  the  amount  of  the  ex^^sus,  jtnlgaai 
Could  not  Ik-  proitount'tdiijjjuLi-r  tU,'<  Tiuiti 

fbr,  if  the  one  partj  will  noi 
is  iu>  akefUFitiv'e  b^t  to  cuii>. 
fk^tuti-v  n  j)4Lrty  can  aban^oi 
cxixuK^s,  and  the  other  partv 

opjioslte  Ircirty  hus  ahandrmcil,  and  t'xpenspf  havi^bccattii 
But  then,  in  the  present  tjuifstion,  it  h  tamttwlm  difieim* 
soe  how  a  jufjgmvrit  taken  iu  the  Jlirat  n^tiw  :W(aiId  litrtlai 
are$Jmiii:fMa  to  prevent  thv  Bi:*f.)!id  fiction  ]  bccitun',cTefli(4it 
cxpenBes  had  not  been. pddi  and  ^  ^^M 

have  been  on  the  pTOtind  that  thr  latf 

o€  the  pn>per  party,  and  aa,  in  tlic^  fi:4:r>Titi  nLi\cin,  mc  lEOft 
party  appuarixl  f^  purituer,  it  could  p*it  hs^  yaaatjihm 
agoiniijt  lxiin»  On  the  whole,  I  aj^rec  in  the  T^'^ulf  vf  irKM^i|^ 
J4rf>rdshij)s  have  arrive ]\     1  don^t  know   alk'..  'Jli 

Statute  as  to  the  ne*  Actitjn.    It  does?  not  i  rm 

p»wici0o  tkit  n  tiiir  uatSav^  iwiiedi  ietett  p  m 

incurred  in  the  abandoned  action,  would  In  7^ 

however,  is  a  point  of  doubt  wliieh  we  arc  ni*i  [Jtii!  L:^iUAaitt 
decide* 

Lot^l  Jn^flrt:  i  hn^ah—\  Concur.     I  tWuk  thcf?  ii  m  ^ 
fion  of  here,  and  i(H?  ttti  gtotind  for  i|iti^j1i3Ui|«i 

thejudi.  iiie  Ijord  Ordinary,  , 

Tfm  Court  ^uwrdjDglj.oaCWfi^wilJi  addUioJiaJ  ei< 

S.S.C.,  Agent.^Fhr  Jitfspojiikrxt,  Maitbmd:  WLUhcnjnt*  ^ 
Mack,  W.S.,  ilsf^ls^N.  OedE;.— f^^CJ  '' 


UiJuf^  1845J 

FiK&i  0inaio  jc— (JlC,  > 

No.  21^. — IIknry  Pater3ok,  Ei^q.^  P^nntr,  v. 
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Patrick  Lealiev  tfiD  pvdpri0ton.o£HtfiQ)eelitt^  of  iBolft 
quhain  and  FettferrUiAr,^ 'Ih  Ab^eett^i%,  ex^ttted,  6ri 
8th  Noveml)^r,lfed2;;id6cd.'of  tailzie,  of  tS^eac^  lands^ 
proceedir^g  pn  ,tW  i¥irraiiv^  Uiat  hQib*d,  ftkopidj:  ^c^? 
tined  aQdoeDTe^nBd>lbirG«ck&a»«3tetosto.Jaiitt9l^^ 
his  eldfts<i  *m  by  M$^  flr^t  'mai*4^,  iBfOd'th^r^foireF  hil 
bound  and  oMJged/MuiJeif;  lus  h^ir-qf-liiies,  lUAld  j^nd 
of  taibu^findhi^  BLbaQ^ors  wl^at^mever, '  to  rc^i^n, 
and  l:he<aoc0rdinglj  gmttted^proonraloix^^f  jreeignfttioti 
for  n^^rWfd^int  df  his^lat*A§r«T«d:b*Wnfe*  ^Btift^tf-i 
hain  an?  Pfetfe^hieiai:,  'xi$  feped^^  the  sard 

procun^^rj  of  i^^igjiatjiop  ip  &yORr  of  biqfi^if  if^  lifer 
rent^  and  of.Greorge  liOsliev  lHSiQldest«op  l»jr:h^ 
mafriag^,»iiindalielieifWftAi€f  d^  t/he  8iid"€tecH»g6  I^li«'« 
bodyjMoni  felling^  to  the.li'0iirs-m^l6  bfocifeat^d  <irtp 
bft  procreated  9f  ;<|^e.§^ifl  J^^M:4fik  ^ioislie^p  bp^y  of.  J4^ 
8aidr«r,«f  aAjr  otlMtruDiaDi^B^, .  ftnd.ithjeiihjeir^B^]  to 
*«  procreated  of  iHeir  bWit^  s  WhOni^^kaittg^  to-  a  sieHei 

of,h^tj*.^rib^fute:'' ';^-'  ":'■./;";';'/  '.,•."''./    "' 

IHe  ct^u^ef  ..prqliiblto^y,;  ifv/iM^pi  if^l^id  ,re89lu.tjva^  of 
Ui^  tmlzi^^ASiCOfliltaified  iki  Um  pDOonnHooy.ofi  nedigoaT 
Cion^  WQ]^!|IB  IbU^v^'i'  '•'  •  ■  ■  ''•«  '"  '■'•  "■''•■   •''* ' '  ^'  •''  '   ■' 

"  A'n<t  further^  it  is^  tiereoy  expressly  provydefl,  coriaUioncq 
and^cdat^  thptitj^bjll^not»l;>^,l^-Jito.  ye^s^G^^^,  J^ajie, 
ft^^^y,lieir8.pf  taylia  jSoJfd  wr  an  nor  ci^er  of  thenj,,tf>  8^ 
anailfie  and  dispone  ye  lands  anjl;0^yji:s  (@wnn*  or.aio^,  Pl^"^ 
hereby  provided  to. them  in  inaner  for8a,Tiercllv  nor  irmji^m- 
aWf,  fefi^tiM^^^tetersibn,  one  or  mOre,^ 'ik)r  ta^r«ijfitihfefthi4nta 
of  @pent,  or  yearlie  dueties  furth  yrof,  nor  to  sett  tackli  jctf'ytt 
f^?¥H  jn^dinFy^W^  of  jrt  trw  y(H;ti)4M??JL?reijit9Jil^Up^  jjwtyed 
frWl S^A^,* '  f^}^  -  wr ;  ^ / contract  de^?t,  nq'r  die  anj;  o^W 
a3l»a  whereby  the  samen  may  bo  eviojte^,  apprised  q»  i^J^tow 
from  them,  nor  shall  it  beleiiom  to  them  to  break,  alter  or  in- 
fring  this  propfint  t^vyUJA  "^H**  t^  yf»  *^"^  Of^Ty*  ^^^y,  and  ye 
lieiH  of  taylie  re-xive  @exprest,  in  prejudice  of  ye  heirs  of  taylio 
furs'i;  And  if  the  said  Qcp)Cl9B  Xi^^»  jr  ^^7  other  of  the  saids 
h^'ire  of  taylie,  sliall  ppn^vein  and^  tlo  in  ye  contrair  in  any 
poynt  of  the  premi^  '  Th6n;'  rio^  bnely^liaU  all  such  deeds  and 
do|;t9l)e  vpi)\«iid<i^lli«f:^n^wlv»B»]atid  maBva|ti^^i<dIi%  ni^ 
oblij^tpf  tojfifec  ^ny acti^njor ^jreputipa^  p^r^o^aU  af ^Teall, 
a^'ainst  ye  next  Tieifs  of  tayhe,  6r  yo,  linns  and  oyrs  iorsaidsi 
But  also  the  pcrsohes  contrtivwhers,  and  yc  heits  ^tayli^  of 
theii"  bodied,  shall  forfiiult,  ammitt  an4  fytie  a3l  right,  title  4nd 
intere'^t  they  hatife  or*  can  pretend  to  ye  s**  lands  and  pyrs  for^df 
i/m  facto,  and  they  shall  portaine,  descend  and  belongr  to  ye 
next  heir  of  taylJe  appointed  to  siioceed,  hi  y^  same  wdy*  knd 
miner  as  if  ye  tjontraveeners  and  ye  heirs  of  their  t>odics  ftad 
nerer  been  tn  rienDR  h<>mm.'* 

A3  theentaili^r  coiitem^atedtbe  possibtittyof  George 
Lfjslie,  tlie  first  substltote,  sUcCeedi^w  to  h(3  ferotber 
James  irt. the  (5>el*»la^  estates,  the  taui^e,  WitH  ]reflr- 
ence  tp  thw  cpn^n^eucy>  contiuned  Ae  fc^owUig  pro- 
vision:..  •■    V  \      .  ^    i    \  ■     •  .,       .\ 

"And  $ic|d^ke  if  is  hereby  e^cpTqjBasIygprovyded  aod  declared, 
that  if  k  tnm  happ^h  ye  said  Gebirgeii^sly,  and  ye  fteirs-njale 
)f  his  body,  to  sticceed  to  the  sd«  la^dfa  and, estate  v^  Germany, 
md  that  tip  the.talyie  0)wrin,  thCvSecobd  sone  of  his  or  .tpeir 
x>dy  shkiirsacc^  to  tli0e«tatiB,ofBalquliaoeandoth^(g>^ct. 
That  in  that  ckioe  yejjfecond  9one,  knd  ye  hi^a-n^vde  of  hia  b<idy 
BTho  shall  M^i^hi  tp  siidoeed  in  ye  s^  Qgtato  of  Ba)quha»3^  ahall 
:ome  ahd*  lire  ^  h^v^  their  i:^id€^noe  and  aboad  in  Scotland.'' 

The  procaiatory  of  rerigniition  ^  and  deed  of  •enteil 
hus  excicatedTeservedft^  power  to  the  mit^et,  Pfiil^ck 
peslie,  to  .sell  6r  (Jis^rte  tijipn  tli^  J^hds  ponv^yed, 
with,t]|^e  pfurticiii«,r  ex^tioa  ^t  theJaadA  of  Fetter- 

wL  and  ^t  h^  iDys^alonej  i^Mmt  iw  ^d^nes^Wdvmy 
'^LS?** ^^^"^^  f<w?l«iyr 9on»enJ;^  aa Ifl .FW^  «UU  ^  and 
V^'offtimt'  ..... 


.  Aie]»wiHQhartwtdi»(q4  dfe.Mwjf^  l^M^mmv^mA 

tstiomthe  ibimaid  pnociiiratotfyiofi  re^igBatAon^tniiaiioar 
of  Pattick  Leslie  irf  Wbfem]  «|(hd  O^i^^  li^fe  ltt«1^; 
and  the  pther  hqirs'pf  ^juIzf^.ci^f^jEhi^^^  l^tids^.^o  .^t' 
m  h«ldi»g  ^f  >  th^  Qypw^ij.wit^  aipid  u^di^  h(^, j^e^^cjv  ,^, 
tions,  pvotirigioiia^  i^xceptiona^  «fijiKiit^oii&^  (and;  d 
tfbtis  s^^^fi^  in  thendifted  6^1^siM^i  ^VnMrniGtAfs^^^ 
jjiereoij  in  favQiii*'  Of  tlfe  ^nlelpartife^' th^  sa^gJde  ^ihg 
diwtftd  ia  S0ptj(?«^ber^  jOJod  ^pfjovdcd,  w  Qctpbi^''4^lt 
Thedecd  of  r  eotaril  .imB  irecordod  ^ior  ikie  Begi^tfiiri^ 
Tdkies  on  the  25th'BVft)nffaiy  1698i  •  ^  ^>  '  ^ ^^       ^  t.t  >> 

On  13th  July  irOO,'P^H6l:^LeslWi  w^^^ 
become  Pajtmck  Cpuat  Jioslie,  gmated  a  deed.^cecilr 
iiig  vtpati  a  rercHai  of  the  former  bond  of  taiijiie<ac(Mi«tod 
lyy  him,  and  of^hiii  ir<^*ve4  power^  '    f      "     >  ^  ■  ^^  * 

*^  to  rc4cw,  innovate/  alter  and  cfcatig^'  th^  t|oniWtli»^^  f^Pr* 
apd  "  to  aOlMcre  to  and  ^jpcnce  with\lhe  CKK^diiiOtts/  prpytsiohi 
jrostjrip^onsj^ limjLt^ponqs^a^/lf^i^  the  k^p^o^^^i^ 

The  deed  thdn  set  focthu tbaty  aGter/i.iAft^use  tf^l.  de» 
Uberaie  qondWetatiOiv,  heJfotfttd "  i  >  '-   -'  t    t   ,?  ?   1    /-. ! 

<f,it  fnost  oxpedieB^taDid  iepasw  io  'i^^yr  iij^o  fi^^aid  tiiijie.  Jn, 
t^^nomiiutiw^  tl^^ ai?^, iotcH^p^^ 
ur^tantdbupaes  of  ,tUe  sapcipv,  ai;^d  .Wao  Ijj^a.sop^  ^9TfX>WT 
8onal4c.andjw?t  prpyiaipc^,a^4,^omij^p^^^  '/'V.  /,  .*  ,,^ 

ftf^  itjAcl^oi^ri^ly  pcc{eeededit()iiMtid  tmd'  bbUoe*  ithv 
^ai<I  Phtrick':f;e^Ub  ^ttd'hir^Mi^S,'^^  i^lI'pf'llftf'^ftS'^f 
taiibu.ej;  &c,,  t6  ijQj^kci  du^  kn9^l{iy\^''i^^^  M^ 

the  properly  qpediied-a^d  .cpo^i^i^^^  in ,  tli%  1:aUz^e  ^ 
I6&^V  1x>  and  ia  'f^Tonr  of;  hiiiudf  liailafWoem^  And  Of 
G<5orge  L^^,  life  il^A-'itea^^f  ^tfe0  «<S?dAd  ki*Srti«fre: 
ind.thc  helrs-pjale  pf  Tus^y^^ 

9eTie»  of  W^ia  ipe^i^iri ;  jre^jppcfe.  ^Sfe^t^r  aftd^^ 
in  a  different! cicder  tjroitt  Ahis  ib£iimrenumdra^>  iiL  tha 
Gti^tihtl&iM&ijtl&^^J  This  «Hb«^i»wrtawd^4tt 
i6xvo!45  6^  (Uq  ^113  jrntroduced;i^y;flJ(3  db^6^  a^^,^tfc| 

toi^onft  of  1I16: e&^  fof  i692V'jiior  "tQ.aoir  oandkioB% 
pW)Vi6Soris' 0!» Te^trkHiiOtiB'of  dnWlr ^hate^fe'  ;  :  '    f'ti^ 
.  Tfic  deed  then:  proceeds  i^A'  ^  pFofe^hitpr^^       f^t 
signing  the  lands  and  othjqrs  comprehended  ii^i^ 
of  161^2;  aod  f^«ls(>>aU  iat^r  wbat^abmeiver  i«yi!  Janda^ 
baro&le^  tefytidB  br  byrKwhl6hItia]malr|badv'ii^^ 
pr  paay, hereafter  cbhtjucss  or  b^xdv^^^'^^M^ 
inenjiiti  g^yij^ur  ofthpg^ranl^r.inJ^f^'^^  ^.^f^rfif© 

whom  failing,  the  new  series  of  heif^nomihaiied^iiitf  &!$ 

Tiic  prociiraCory  of  rosjgnatip;^  i^  fojjow^d.by  a  db- 
churgo  of  Llit;  gbl^^^tion  iiopusod  hy  Uu,^  t.iiUiti  wi"  1 02j 
uihon  t[kia  holts  in  )KJti3»(^^j^i^  tore^dtj  iu  8cj:iI1umU  An4 
thti  di^cliarg^i  of  tUis  ubIigntUm  it^  imroi^dlatelyiiicoo^d'J 
od  by  the  following  dcclariition  ;  y' '  '     '    '''  '  -^ 

^^Prw^ydcaij;  ttlwtyra^  Jjk<?a*  it  |a  tjeiiie^j,  ^T^peifliy  ptponrydul 

and  iX&diu^lf  ttmt  tlu.^^  my  ab»<)f  UiUiio  fvhu  mny  hu^ipen  t0 
auQceed  from  Gi^rmanie,  in  imum^  ^abovii  i^xpres^  ab  wi^iU  tti 
my  otfu/r  airs  abovo  uominntii,  in  the  ortWr  ^nd  cwurse  vf  swot 
oMsmn^^  fa^said,  and  thmti.  aI^  my  n»^l  t»|li^  aix^  /irJt  dptidliisi] 
heroin,  alsa  w^^L  a«  tht^s^  ifi  ^ivt^ilin^^U'k  ^ai^  all  ^f  }i^  r^itvc^and 
i5UCtX5ribi ve  ia  the  cv^ur|fii]i  m^  OJ>Ujr  uf  jrUL-cn*i^luiiu  aWw  ftft  liowiL 
lit'  bound  atul  tibkatlgyd,  iyke*s  (hoy,  Ik-  tiicir  ii<jef,ptivti<wiDl4*yio^ 
Lijids  M\tl  ubluidijos  thflm  rajcTi-  and  sjtwo^sivej  tu  itiwib^iH^vcom* 
plt^at,  fuiiill^  ptrflirmt  ai**!  «lo*ji*ly  adhHsrw,  to  tlit  hitiil  otU(jt 
t;UuiiS4,*3,  criJudiMini*,  provi«i*4»fts  j^^Uiytii^mi  iliiai  Miiitsus,  'mot- 
t4uice%  iv6or:¥{iiiou(^andctfo«|iiio{te)  tipi^^iJulandi^ojiuilnud  iu  tho 
forsd  R^i^srai  l>ond  of  luilzit^  jtlst^  wt^lU  and  sicklyk#  in  tUUK^uJ^ta, 
if  thq  iiani3*T>L'  w^r^  aiw  by  aw  hcr©j|i|fe£q|L Is^jisrli  i^L^j^fJc 
ptii$9um  Mi^Lniaul  ^..t  dow%%ilhi.thalucdun whoregf {txcfi^da^ 
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alwajGs  their  comeing  to  and  abode  in  Scotland,  as  is  abore  ex- 
cepted,) thir  presents  are  made  and  granted  bjr  me,  and  accepted 
off  by  ane  or  aither,  and  all  of  them,  sneoessive  as  aforesaid,  al- 
lenarly,  and  no  othenrays ;  Finallie,  I,  the  said  Patrick  Ck>ant 
Lsslie,  have  dispensed,  and  be  thir  presents  dispenses  with  for 
erer,  all  imperfections  and  nulHtys  hereof,  and  wills,  grants,  de- 
clares and  appoints,  the  same  to  be  als  valid  and  sufficient  to  all 
Intents  and  purposes  anent  the  chainging  of  the  foresaid  nomi- 
nationes,  dispensing  with  the  fbrsaid  irretancie  and  bydeing  be 
and  adhereing  to  the  haill  other  clauses  specified  in  the  forsaid 
registrat  bond  of  tailzie  as  if  all  writs,  rights  and  clauses,  requi* 
site  and  neoessar  thereanent,  either  for  resignation,  precept  of 
•easine,  or  oyr  securitvs  whatsomever,  were  herein  soleninelj,  at 
large  and  at  fW  length,  incorporate  and  engrossed." 

The  deed  of  1700  contained  no  precept  of  sasine; 
and  in  no  part  of  the  deed  were  any  conditions,  provi- 
sions, fetters  or  irritancies  set  forth  at  length. 

The  deed  of  1700  was  recorded  in  the  Register  of 
Tailines  on  thd  30th  July  of  that  year,  and  in  May 
1707,  Patrick  Count  Le^e,  the  entailer,  with  consent 
of  hie  son  Greorge,  by  another  deed,  dispensed  with,  and 
abrogated  a  restriction  contained  in  the  entail  1692 
against  letting  leases  with  diminution  of  the  rental. 

Upon  the  death  of  Groorge  Leslie,  the  flar,  under  the 
deeds  before  mentioned,  Ernest  Leslie,  his  eldest  son, 
was  in  1739,  served  heir-male  of  tailzie  and  provision 
in  general  to  his  fathet,  conform  to  the  deed  executed  by 
Patrick  Count  Leslie  in  1 700.  He  then  obtained  a  charter 
of  resignation  from  the  crown,  dated  the  26th  July,  and 
sealed  lOth  October  1739,  disponing  to  him,  and  the 
heirs-male'of  his  body,  whom  failing,  to  the  heirs  sub- 
stituted to  them  by  the  tailzie  of  1700,  "  Sed  semper 
cum  et  sub  reservationibus,  onenbus,  condition! bus, 
brovisionibus,  restrictionibus,  limitationibus,  et  clausu- 
lia  initan.  postea  mentionat,"  (which  reservations  are 
those  of  the  tailzie  of  1692,)---the  whole  lands  con- 
tained in  the  tailzie  of  1692.  In  the  qutcequidem  of  the 
crown-charter,  the  conditions,  restrictions,  and  irri- 
tancies of  the  deed  of  1692,  as  well  as  the  alterations 
made  by  the  deeds  of  1700  and  1707,  were  introduced, 
narrative,  at  length,  and  the  precept  in  the  crown- 
charter  bears  that  infeflment  is  to  be  given 

"  with  and  under  the  whole  reservations,  burdens,  conditions, 
provisions,  restrictions,  limitations,  and  clauses  irritant,  par- 
ticularly before  mentioned,  so  &r  as  the  same  still  subsist,  and 
are  not  abrogated.** 

The  subsequent  heirs  have  since  possessed  on  titles 
in  terms  precisely  similar  to  the  investiture  of  Ernest 
..Leslie. 

In  November  1843,  Henry  Paterson,  manager  of  the 
North'of  Scotland  Banking  Company  in  Aberdeen,  raised 
a  snmmons  of  adjudication  against  John  Edward  Count 
LeslitB  of  Balquhain,  the  last  heir  in  possession  of  that 
estate,  founded  on  a  promissory-note  for  £1000,  granted 
-by  Count  LesHe  to  Messm  Adam  and  Anderson,  ad- 
vocated in  Aberdeen,  and  by  them  indorsed  to  the  ptir- 
Boer.  That  summons  of  acyudication  was  directed 
against  the  lands  of  Balquhain,  upon  the  footing  tliat 
^e  entail  under  which  John  Edward  LesHe  h^  the 
lands  was  defective,  ahd  insufficient  t6  exclude  the 
.conti^;^ing  of  onerous  debts^  or  the  diligence  of  cre- 
-ditorit       r 

Defaces  having  been  lodged,  and  a  record  Made  up 
Widclc^d,  the  Lot4  Ordinary;, ^ordered  cases.  Aft^r 
cases  had  been  lodged,  but  before'  they  were  revised, 
Johir^Bdward  Coiont  Le^e  died.  He  was  succeeded 
^'by  Jant^  Midhftel  Leslie,  tihe  present  defender,  who 


made  np  titles  to  the  landftasaoxtsobilitiiteotatiiL 
The  pursuer  then  raised  an  acMoa  of  trenslmce  i 
the  original  adjudication  against  James  MicbaelLd&, 
and  defences  thereto  having  been  lodged,  denyisg  tk 
the  defender  repres^ited  Count  Leslie^  botadopODjU 
defence,  that  the  estate  could  not  be  lodged  k 
debt,  the  cases  prepared  in  the  original  acdon  of  ti 
judication  were  revised  and  lodged. 

The  pursuer  pleaded — 
As  tiie  deed  of  1700  was  plaialj  the  firandation  of  tkeset  k 
of  snccesaion,  the  old  line  of  auooeeaon  bdng  renked  nrit^ 
tered,  so  it  was  an  entail  requiring  legistratioB  joataiindft 
theolddecdof  1699;bntif  it  waatoeomptete^yaoeirqdft* 
to  require  registration,  doei  it  oomai&y  fotetsBtivvlywlrJita 
itself,  fach  mta^etions,  limitations  and  initancki,  mm  it 
oessary  to  oonstitnte  an  effectual  entail  under  tiieitatttel«' 
That  statute  jwoyided,  "  that  such  tailzies  enljihaHk  dm 
in  which  the  foresaid  irritant  and  lesohoife  daum  arc  Ik 
in  the  procnratories  of  resignation,  eharters,  pnoefiti  ai^ 
atraments  of  satjae,"  vic^  In  the  procnntMy  <rf  reiigBMii 
the  original  entail,  and  in  the  ohai^iers,  Ac^  fDUowim  ikn 
The  deed  of  1700  is  in  the  form  of  an  obligation  to  reti^ii 
new  in^ftment,  fbUowed  by  a  procarttory  of  rngnjtin  i 
implement  thereof.  But  ndther  the  oblifl^Uiai  to  rmf^m 
the  actual  procurator^,  by  winch  the  leti^o^ioa  iito  tie« 
ried  into  effect,  contain  Bay  dauaes  initaatori«iolitiTi.f 
any  (Mrohibitions  or  restrictions  whatever.  The»  6mti 
not  even  allude  or  refer  to  the  Ibtters  of  tbeoUeitnliorter 
fetters  or  restrictions  as  intended  to  aflbcrt  the  aev  livrf^ 
tination.  If  the  terms  of  the  statute  were  strict^  apptki  A 
present  question  would  be  at  an  end.  Sapposiig^  Iwvm  > 
can  be  maintained,  on  die  authority  of  certain  dcdsioeiiB  ft 
Court  of  Session,  that  entails  may  be  vaHd  m  whkk  tkinir 
and  resolutive  clauses  of  the  entaH  were  ooKaified  W^ 
only  in  the  dispositive  clause  of  the  deed,  expressly  lefcfwt 
in  the  procuratory  or  precept,  still  those  cases  ill  pitHifel* 
*the  assumption,  Ut,  that  the  procuratory  of  resipistiai.  ^ ' 
deed  was  in  that  form^  should  at. least  contama  re&raortr^ 
conditions  and  restrictions,  and  clauses  irritant  snd  n^^ 
and,  2diy,  that  these  conditions,  restrictions,  and  dtm^ 
tant  and  resolutive,  to  which  the  reference  was  mtde  i«  ? 
procuratory  of  resignation  or  precept  of  sashie,  shaiH  k« 
taincd  within  the  deed  itself,  and  should  not  require  to  beat 
out  by  a  reference  to  ano^er  deed  or  deeds  vim  the  i* 
The  deed  of  1700  is  deficient  m  both  these  requisites.  W^ 
if  a  reference  in  the  procuratory  of  resignation  tot!je«o4aa 
and  clauses  irritant  and  resolutive,  were  enough— tbe«  A^ 
being  previously  engrossed  ad  longum  in  some  other  ptrti'* 
same  deed — there  is  no  such  reibrcnce  here;  ndthcrtbitij^ 
tion  to  resign,  nor  the  procuratory  of  t^slgnatioD  hsrit  (** 
would  warrant  resignation  for  ^fbe-simple infcftn»t,)t«fl» 
ing  any  reference  to  fetters,  or  to  any  inrhint  or  w«**^ 
clauses.  2d;  Even  if  it  could  be  considered  thaltkditf' 
to  observing  the  conditions  of  the  old  entail,  so  Ikrsi  a^* 
tered,  could  be  read  as  a  portion  of  the  procunioiy  of  i^J 
tion,  and  that  in  tliat  way  the  pitieunitoiy  of  rerf|^«l"«JJJ 
be  taken  to  contain  a  re&rence  to  the  oondftiooi  of  ^^\ 
entail  upon  the  record,  it  is  plain  that  this  woulfllifeAig^ 
insufficient  as  a  compliance  with  the  requisites  of  t*«*^ 
1685.  It  is  only  by  an  equitable  constructioii  of  *>gf 
that  a  reference  in  the  procuratory  or  precept^  tottsw**, 
and  clauses  irritant  and  resoluttvv,  as  appeaitef  fit  *  r  | 
vious  part  of  the  same  instrument,  is  held  salBeiBPli  W  >■ 
principle  and  authority  are  equally  against  U«e  iJM  j*^ 
ferenoe  to  conditions,  provisions  and  Irritanties,  ««*"l 


difl'erent  deed  altogether,  win  be  suflldent  ttfosmW^^ 
entail.    The  object  of  the  statnte  was,  that  As  W«* 

•hnnM  /.nnfatn  •arlllitn  if^lf  t»ve*¥ir'in4iwiwMkAmt  l^MTW^ 


should  contab  wittiin  its(^  erery'inibrniatiod  w^MTg^ 
powers  and  olligatibns  of  the  heir  of%iitrtftlWP"jJ 


sflfrv  for  the  security  of  the  lle^s,'  and  {ilaee 
before  them  at  Once.    Were  lUiothler  cuustotttflal^ 
ttse  of  the  Register  of  Tailri^.trttild 
because  the  public,  instead  of  being 


telligible  deed  standing  in  ^e  Heconi  of 'MNlsl^, 
ferired  backwarks  or  forwards  to  twenty,  ■iid,il!^?4 
his  precise  legal  position  and  powers  ' 
altering  and  modnying  eac)^  other.    \ 
tively  hiid  down  in  i^j^t^ticnal  wrlt^i^  OSij 
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cki«itacoord«ittliatewiOi,«lMl'tt^<sMimidtttt,  M 
resolutive,  muat  b«  engrossed  in  the  deed  of  entail  itoe)^  4nd 
not  merely  referred  tot  ^^^  .^^  general  rule  holds  although 
the  clauses  referred  to  are  to  be  found  in  anotlier  disposition, 
which  is  itself  recorded,  as  is  fixed  by  two  cases  precisely  in 
point,  Tii^  Broomfield  t,  PaterMm,  adth  June  17S4,-  M.  15,618. 
Lindsay  V.  Bad  of  Aboom^.  ad  Mafdi.  184^9  4  D.  B,  aod  Ml. 
843 :  House  oi  LoTds^  5th  S^.  1344 ;  Scot  Jur.  r.  xtI  p.  616. 
The  case  of  Lawrie  9.  Spalding^  M.  15,612,  referred  to  by  the 
defender,  is  a  case  so  spcislal  as  to  fbtm  no  precedent  fdr  the  de- 
cision of  the  present  i>oint,  white  most  ef  t^  tfUMt*  oasts  to 
which  he  r^ftM  wei«  qodstitmi  4iitBr*  hmftdM,  the  decis»b»  In 
which  oaaiwt  afltet  the  ^t^MCioA  tiow  in  dispdte.  Tfaediffesrv 
ence  between  thifr  pt«6tet  case  aiii  those,  Forteriekl  and-Slrath)- 
more,  is,  that  in  ihOMieaBei  tiie  contreyanoe  of  the  estate,  as 
well  as  tile  oonditioiM  and  Mttridtkms,  were,  oentnned  ia^the 
original  4eed.  The  deed  «f  «MiiiStuilion»  whidi  in  those  oases 
had  bees  executed  by  the  entailer  under  his  teserred  po  wei,  was 
not  founded  on  hy  the  heir  oiainutig'nndto  it  at  a  eanyeyanae 
of  the  estatek  llie  tten^eyanoe  was  rcomplele  by  the  original 
deed  itself ;  he  produMa  h  only  to  piwre  that  iie.is  one  of  those 
in  whose  fiivour  thei  taUxied  ooiilreyano»  was^oeeiited.  Bout  it 
is  quite  difl&reat  whece  the  entailer  executes  a  seeoud  deed  oon* 
taining  a^new  and  substantive  disposition  of -his  property  to  a  dif- 
ferent series  of  heirs,  etenalthough  be  weie  to  moke  no  dififerenoe 
09  the  actual  oondHions  and  restriotioiisiof  the  old  entail.  For 
there  the  right  of  the  heir  to  the  lands  islanded  on  theconveyv 
ance  in  theseconddoedtiiotontiiecoirreyanoe  in  thelbnst  Finally, 
the  series  of  feudal  tltioi  which  hove  been  made  up  by  tbe  soo- 
cessire  heirs  ef  hntail  sinoe  Bluest  Leslie  oomploted  hie  orow»- 
title  in  1789,  could  not,  by  any  introdaetion  of  the  fettering 
clauses,  render  the  entail  ^bod  agaiusi  creditors,  if  those  fettei^ 
ing  claused  were  not  in  law  held  to<heeffeotnaUy  contained  either 
u  grtmio  or  by  reference  teethe  prior  deed,  whHe  they  are  im- 
portant in  this  paint  qI  view,  that  all  of  them  are  naado  up»  like 
that  of  Ernest  Leslie,  upon  the  assumption  that  the  deed  of 
1 700  ibrmed  the  tailzie  df  the  hmds  and  the  basis  of  ths  title, 
and  that  the  deed  of  1603  is  not  treated  as  subsisting  or  o^vn- 
tive  as  a  feudal  oen?eranne^  bat  only  as  a  deed  in  which  cer* 
tain  dauaes  and  ceoditionB  bad  been  coBtaiood,  to  which  the 
deed  of  1700  makes  referanoe. 

The  d^eniet  pleaded-^ 
1.  Thedeedof  taiJb^of  l700is,.aoc(N]ding  to  its  terms,  and.in 
connection  with  and  byrefecence  t^  the  deed  d  tailaie  1692,  a 
strict  entaily  according  to  the  proyiaons  of  the  act  1685,  c.  22. 
The  first  entail*,  executed* in  1698,  aeenui  to  be  unol^ectionaUe. 
The  sole  alterations  leflSiOted  by /the  deed  of  1700  was  a  change 
in  the  nondnataim  of  heirst  whloh  seenu  to  have  been  the  re- 
sult of  the  e^taiiw*a  arrangements  subsequeutly  to  1692,  re- 
garding the  soecession  to  liis  German  pn^rty,  while  the  re- 
laxation of  the  necessity  ^  the  heir,  in,  possession  of  tbe  Bal- 
lohain  estate  residing  in  Scotland  is.asoribed  to  the  obvious 
IncoaTenience  and  jiossihle  patrimonial  loss  attending  so  strln- 
^nt  a  proTiaien}  But  the  estate  entailed  in  ho|h  deeds  is  the 
lame.  ConqevTing,  ibereiCbre,  that  his  alterations  and  amemi- 
nents  in  i70Q  did  noi  in  reality  extend  beyond  what  then 
teemed  to  him  armooereaflenable  aetUemeut  of  the  sequence  of 
uaaacoea9ors,.heii^cely  declared  that  tlie  entailed  proporty 
ihould  be  heldi  V  the  jeraespf  heirs  finally  fixed  by  him  under 
kll  the  fbtters,  restri^tions.aad  provisions,  origiiiially  rivettodon 
t  in,  I60d.  I. And  thongli  this. may fhe  o^ed «niaU  by  nefetesH^, 
t  ^^proximateffniMsh  inorec)ase\y.  io  ta^  case  of  an  entail,  whene 
Isa  aestinatiw  4s,^^toti«,a^M»aW«riu  aseparatqdeedt  which, 
t  is  needless  to  stato,  ja  always  h^d  to  ,be  incorporated  with 
he  deed.of^nMt;  giipposing:  it,  hov^^yoTt  to  hejm  q0aiX  by 
«l^r9nGQ,.is4^  as  §m^  invalid!*  Xt  ^  been  again  and  again 
lecided  thalL.it;  ia.fneM  9S^  'fer  liostan^et  in  the  cases  of  Hope 
/«re  fu  ^op^,  Q^ar,  PWf  Laff^.v,  Spaldlu^^  Stn^thm^re  v, 
Mm$lunQre*s  Tr^steea,,  2l  T!)a»  obUgation  to  make  resignation 
n&wour  of  tl)^  heirs  catted  by  the  deed  Qt  1700,  as  well  as  the 
iroeoiatm  9f  resigoii^onitself  in  thi^t  deed,  t^iog  fi^Uowcd  ^ 
jHl.nii)i^t.|(>A4<mbl9  4f<Qlarationof  fsiqiiress  reference  .to  tho 
i««i  19^10^  eonldfMt,  authitriye  a  raawation  In  fee-sinf^e  in 
iasrwrofAe  heirs  pmm  by  the  deed  (^  (700,  lut  necessarily 
gaporad  that  rasigiu^oa  was  .to  h^  maae  under  a  retereaice  to 
II  the  fetters  o|  t^.^tajy(  of  IjQ^a^  S9  J^fs  these  were  not  a^t^- 

* ilifted,by'  ib^  J(^  i;^pp>  <wWcft  r^signajtions  so  made  fW- 

i  reqwtitesi  tf  ,t}ie  a^tmfi}^^,  fmawhlc^  are^  ther^oip, 
L  against  oneroiij»»qrw(ocs.  Wi^en  tbe.<>bY|oui  pur- 
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«fte«f'tb9deedtf  1700'is  oontideredy  together  adth  that  aatnalyfll* 
MMtioas  and  modificatioas  amde  by  it  on  the  fei^nier  entail^  H 
seems  impossible^  even  by  the  most  rigid  conatrnctso%  to  hold 
that  theprocuratory  in  thedeedof  ITOOean-'be  intfeffpreted  nt 
read  esc^t  as  if  it  were  written  to  be  a  precmfatoryfor  vntigi 
nation  under  all  the  limitations  and  restrictions  of  ithaentml 
of  1692,  with  the  exoeptioQ  Of  the  irritanqr  caocellbd  by,  the 
last  deed«  The  inteijecthm:  of  the  disperaation'  otf  the  irritanoy 
between  the  mere  words  of  procuratoty  ■  to  the  new  aeries  of  hetsi^ 
and  the  declaration  that  theae  heirs  shall  all  hold  xmder  thefel^ 
ters  of.theLentail  of  169S,  cannot  destroy  the  obvious  pnrportfOf 
this  proeuratory  of  resignation,  winch  mi^it  ao  daubt  rhaM 
been  nuve  suniiyand  oeatinnouidy  espresaed  as  ai)iocnratoi7 
of  resignation  to  a- new  aeries  ^heirsv.  but  always  nnder  Jhe  £^ 
ters  of  the  original  tailzie^  with  tbe  exception  of -the  irrit^cy 
to  be  afterwards  altered.  Although  3t  happened  that  thororwas 
a  6ompl6ted'investituire  upon'  th^  debd'or  l692^ea|ia«btlng  'the 
procuratory-apon.that  deedi  and' rendtiiiig  It  neoesaary  ttotia 
n^w  piaQcurntory  shooid  be  granted  in  'Order  to  a;  new  inresti- 
tuiieii  it  follows  that  a  fair  construction  of  the  proeuratory  jqi 
1700,  as  Vas  thought  and  acted  oU  iri  1739,  warranted  and  re- 
quired a  charter  contaiAing  all  the  o<kidittsns  and  provisiena  of 
entail  as  altered  l^ithe  last  deed;  .And*  if  the -ptrDeuratoQr  of 
reai^iatioA  is  held  to  import  tha^  resq^i^on  n^uist  be  made 
under  a  reference  to  the  fetters  of  the  old  entail  it  is  to  push 
the  terras  of  the  statute  168^  beyond  their  l^Ttimat*  limits  to 
argue  that  such  a  refersnoe-  would  n6t'  constitute  an  tsffiictual 
entail  against  Qfeditarsi  inasmuch  aa  Uieprobibiti^Oa'and^nlr 
strictions  of  entail,  and  dansea  irritant  and  resojativei  are  not 
inserted  in  the  proeuratory  of  resignation,  nor  in  any  part  of 
the  deed.  The  cases  of  Broomfleld  «.  Patctson,  ktid  of  Lindsay 
V,  Eari  df  Aboyne^  are  not  in  points  •  In  thehut^r  of  iho^eases, 
fiir  instanbe^  it  waa  held  that  an  entailidefariMiaraueplenidii* 
tary  to  a  previous  entail  of  other  iands,  waa  iuefeotual  against 
the  creditors  of  the  institute  of  eutall,  in  respect  that  it  did  not 
itself  set  forth  the  fetters  under  winch  the  lands  were  entailed 
but  made  refei^noe  fbr  them  to  the  preti^us  entaiL  :But  the 
BalquhahL  entail  is.  not  an  entail  dif  letber  landsr  b^.ieferenee  to 
a  previous  entail,  nor,  can  it,  be  justly  n^gardcd  as  a  new  scttle* 
roent,  in  the  sense  meant  in  ihe  opinion  relative  to  the  case  of 
Broomfield.  The  deed  of  1700  may  be  said,  indee(|,  to  be  stip*. 
plementary  to  that  of  16^;  but  it  is^notmors'  so  than  a  vak' 
sequent  dead  of  alteration  br  nomlnhtion  of  beir%  ^edited  tm- 
der  powers  reserved  by  the  originid  ent^es^  U,  then,  the  deed 
of  1700  demanded  a  charter  containing  alt  thb  conditio'na  and 
provisions  of  ent^  contained  in  the  deed  of  16$^;  and  referred 
to  in  that  of  1700;  it  feHowto  that,  as  ^.he*  tHIes  of  aft  hit  sttc6S»> 
sera  are  made  np  in  the  same  iray,  the  jrtqimites  isf  the  atatuto 
are  fulfilled,  in  aa  iar  as  th^  require  the  provisions  and  irritant 
clauses  of  the  entail  to  be  repeated  in  subsequent  conveyances 
of  the  taiteied  estate,  by  the  titles  under  which  thw  prMit  de« 
fender  possesses  Balqnhain.  S.  And  last^  the  taiUie  of  iTtIO 
U^ng  a  strict  ^tally  hi  oonnedllbn  wlthiatid  by  vcfeMlncO' t6  thn 
tailzie  of  1692,  is  not  rendered  invalid  or  inefieettial  ^vimagainft 
oderp^a ci^diuurs^ t^  tbeintBodndtion.  e^  a<.new.  d^^^s^Aiop  of 
heirs,  or  by  the  alteration  of  the  conditions  and  limitations  ^f 
the  tailzie  of  1692,  as  these  new  destinations  and  ahera^Oua 
were  introduced  and  made  in  virtue  of  a  reserved  power  in  tUe 
deedaf  16&2V  wiiiah  de#d,iemptlfa.'S0>ihnasfilitsrakfeM4  or 
qufdified  by  the  (M^l  of  1700^  iS)mecBrporatod  wJ^  mi  wi|th.9^ 
its  fetters,  mad^  i^  part  of  that  latter  entail.'  .  \  , 

,  The  Lord  Ordiiwfy.pronQnnqaJ  .^ho  fqil^f^iij^  «^,^ 
jQcu,tQr,  with  the  accompanying,  note ;    i'     ,,     .    ♦  /.^ 

.  «*  \^  *>6riMiry  lWi5.--TbeLoriQP3finafy,}|a7|f^w^^ 
the, closed  records  in  the  oruj^ipal  action  of  admdi((^tiQn,iind 
actlbn  of  transference  thereof  with'  th6  TCvlsid  di^fit'mo 
pkrtksB,  transfers  the  ori^ttal  action  of  h^jiadksati^  agaiuA  life 
said  Jam&s  Michael  Leslie,,  and  idqoMs :  CBnjoliia'>tiie  lanlf^^ 
a<^ti(KSi.|tand  in  thp  nofl|i>l$e4j?ot$9nft  jfmU  t^^f^y^^^f t§te^ 
to  the  action  of  adiudioation,,  <Vi4j^uw^,decerna.8iod.  de- 
clares, tn  terms  of  the  conclustoiis,OT  thd  summons  WMjnmfll- 
t{6il,  reserH^  tothet^d  Jarb^MiAh^  'fii^M  m^^bmtUlfla 
to  his  not  being  Uablefor  the  debU  of  the  Ute  John  JjNMM 
Gonht  L^Ow-.^yj^irtjAa^Taliie!  ^tJ^^eflt^to.fqr-^JRiawJfdni 
Finds  theJPurs^erpntutod.^expepae%i(#^to^         f^f^^^ 

temcfandteport:*.  ■"'  '  '^^  -  •'^'"'  "  =  •»'  '*'•''  ^''-»:'' 

!    i^'^oi«i*--Th«poiUtatiBmiaiaikfikhfllk«:>tlitjM^bf«htiU> 
of  1692  wqnlddif  tbaaaakes.nf  ithi|di^fnbsN9fn>tl|i/n^«CU^ 
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any  other  deed,  Imve  bw;n  a  goral  and  vulld  entail  of  tlit?  IsniU 
tbereby  conwytxl,  Imt  whether  there  is  now  any  effcftual  en- 
tail of  these  lands  in  a  question  >^ith  third  parties,  onerotialy 
omt meting  with  the  Iieir  in  pontpssion,  the  maker  of  that  deed 
having  anerwnrda  pranted  tlie  deed  of  noo,  hy  which  he  dli- 
ponea  and  conveys  the  same  lands,  together  with  all  others  he 
had  acquired  in  the  interTah  or  might  nuhiequently  accitiire,  in 
the  manner  therein  set  forth  3  and  loth  of  wlueh  deeds  are  duly 
reconJed  in  the  Rei^ister  of  Tailzie** 

**  When  an  entail  has  onee  been  made  and  recorded,  it  may 
bc^ — that  if  so  fjir  loft  unaltered,  that  k  vs  allowed  to  remain  na 
the  source  and  foundation  of  the  right  of  the  heirs  entitled  to 
the  fuccession  of  the  entailett  kiids,  its  eflScaey  yfIII  not  be  im- 
paired by  every  deed  that  the  entailer  may  afterwrirda  execute 
in  regard  to  the  condltiuna  and  provisions  eonf^iiied  in  the  en- 
taO»  or  the  tieirs  thereby  called.  It  may  be,  that  if  only  par- 
tiatly  altered  by  a  deed  eimply  recjillini^  the  destination  in 
favour  of  certain  of  the  heirs,  op  discharging  a  portion  of  th« 
restrictions  and  iimitations,  but  only  referring  to  the  entailing 
clauses  as  contained  in  the  ori^intd  ent4iil>  t^^t^ entail — provided 
the  deed  of  alteration  is  reeorded  in  the  Kej:^stt*r  of  Tailzies^  or 
even  (although  that  is  donbtful)  without  its  bein^y  so  reeonled 
— might  in  other  respt'cts  renmm  valid  and  effectual  for  all  tbo 
nurpusea  of  the  statute.  But  thia  is  not  the  kind  of  caaeifthlt^ 
Is  here  pivsented  for  deeiaifin, 

**  Upon  the  entail  executed  in  1 692  by  Patrick  Connt  Leslie 
(then  Patrick  tx*slie,)  of  the  estate  of  Bnlquhnin,  and  others,  a 
regtilar  feudal  investitnre,  iuhjeet  to  tlie  powers  of  revocatien 
and  alteration  roserred  lo  the  granter,  was  compieted  by  dmr- 
ter  and  aaaine,  both<lated  In  1694*  Tlie  latter  was  duly  recorded 
on  the  4th  October  of  that  ye«r,  and  the  entail  was  recorded  in 
the  Register  of  TaiUiej  iu  Fehmary  1698.  Then,  on  the  t3tb 
Jtily  I700j  the  entailer,  in  the  eTereise  of  bis  reaerred  powers, 
ftxecnted  a  sot^md  deed  of  entaSU  by  which  he  confcMedly  altered 
the  destination  in  the  prior  dee^l^  not  merely  by  a  simple  exelu- 
aion  of  certain  hoirs^  but  by  settling  the  sam€  entailed  cstatei 
i^n  a  series  of  heira,  in  certain  respects  diflurent^  and  ealted  In 
A  different  order  from  the  heirs  etinmerated  In  the  or!|rinal  tail- 
»e  of  1695»  and  for  that  pnrpose  he  mafic  a  nei&  conveyance  of 
the  estates  in  farour  of  the  line  of  heirs  by  whom  he  had  re* 
sol  Ted  they  were  to  be  enjoyed,  Tlie  deed  then  proceeds  with 
a  fjTornrnt&rj^  for  resigtilnf  the  lands  and  others  com|nx'bended 
in  the  tailzie  1 692,  and  also  *  all  and  snnrlry  wliats^imever  oyr 
Itndjj  baronies^  teynfls,  or  oyra  which  I  have  already  aeqnyrod, 
or  may  hereal\er  happino  to  conquest  or  acqnyre/  for  iici*f  in- 
fejhnmf^  in  favour  ot  the  gmnter  in  lift^rent,  and  of  George  J^s- 
lie,  hl|  son,  in  fee,  and  the  hetrA-male  of  his  body,  whom  failing 
the  new  series  of  heirs  nominated  in  the  deed.  After  this  comes 
a  dificbarpe  of  the  obli^mtion  imposetl  by  the  tailzie  16D3,  ufion 
the  heirs  of  the  entailfr'ft  e-^tnte  in  Germany,  fo  reside  in  Scut- 
land  if  tiiey  sncceetlerl  to  the  Scotch  estate/  and  of  the  relative 
irritancy  and  forfeiture  ;  and  the  discharge  is  immcdinlely  fol- 
lowed  by  a  declariition,  that  the  heirs  of  entail  shall  be  bound 
and  obliged  *  to  mcptaine  compleat,  fulfill  iwribntie-,  and  closne- 
\y  adhere  to  the  liaill  other  clauses,  conditions,  pmvi&ions^  re* 
vlriotions^  limitation^  irritancies,  reservations^  and  exceptfims 
specified  and  contained  in  the  fors*  regrat  bond  of  talkie,  al»e 
weli  and  sickly ke  in  all  pnynts  as  if  the  samyne  were  ane  and 
by  ane  herein  at  full  ItMigth,  and  par  fjjirejiinim  insert  and  set 
d*wH,  with  the  burden  wlvereof,  (excepting  always  there  eonie- 
inK  to  and  abode  in  Bcotlnnd,  as  is  above  excepted,)  tlilt  pre- 
tents  are  made  and  granted  by  me,  and  accepted  of  by  ane  or 
either,  and  all  of  thern  suceesMivc  as  aforesaid  allenarly,  and  no 
titherwayes/ 

"  Tlie  deed  of  1700  wa"5  recorded  in  the  Kegister  of  TniUies  in 
Jaly  of  that  yeaTi  and  in  May  170T  the  entailer,  with  con- 
sent of  his  son  J  George  Ijealie,  by  another  deed,  dispens<^l  with 
and  abrogated  a  reatrietion  contained  in  the  entail  of  1692, 
ft|*ajn»t  letting  of  le4ise«  with  diminution  of  the  rental,  wbieh 
ilded  of  170?  was,  in  1739,  recorded  in  the  register  of  probative 
isrils, 

'^Upon  the  death  of  George  Leslie  be  wiis  snceecde<l  by 
Krriest  Lualie,  liiii  eldert  son»  who,  in  17^9,  was  servH  neares't 
and  Inwf^il  heir-male  of  tailde  and  provision  in  general  to  hi« 
ftitlxT,  eonform  to  the  dt^l  exeenteil  by  Patrick" Count  Leslie 
in  17rm,  under  which  bis  fatlier  was  the  liar,  ami  he  completed 
his  title  b^-  charter  of  resignation  and  sesine  thereon,  in  which 
the  prohibitionfl  and  irritancies  oftiiedt^Hl  im2  are  set  forth 
tid  i:m^um  tn  the  manner  mentionctl  in  the  papers.  The  auhae- 
qmni  Imrs^have  since  prkssessed  mion  titles  In  precisely  linil- 


lar  Cermt  with  the  InTeatiture,  irltich  wai  peHbctd  %  tmA 
Leslie* 

"  In  this  state  of  matters^  it  appears  to  H^  Lonl  Oiimf 
that  the  di^  1700,  which  flot  only  ce^ntained  Itie  laada  ^ 
vionsly  entailed,  but  lands  eubfequently  acquired  or  Uj  be  «^ 
quiredf  must  be  held  to  comititute  a  new  coafe^ysace  d  tk 
iands  entailed  by  the  deed  1692,  under  which  a  t&iM  iiitoti- 
tun:  had  been  previou.^ly  completed^ — that  ihe  littet  tied  wit 
thereby  entirely  superceded  and  displaced  ia  th/t  hmsm  or 
fotmdation  of  the  right  of  the  heirs  called  to  the  sacefskn,  tiii 
the  fonner  substituted  for  it, — wlkieh  then  bcM^iue  tk«  tii  gf 
cooTeyance  upon  wtiicb  the  right  of  the  heirs  to  the  landicQ^ 
tained  in  it  stood,  instead  of  the  deed  I  £92,  irhji:h,  an  a  zom^ 
nnce  and  disposition  of  the  lands,  was  in  eSfixX  tluitiate^  it- 
called^  and  censed  to  be  of  any  operaU^^  power.  Atx^du^ 
the  deed  1700  was  recorded  as  the  entail  of  the  tttitatf 
Halquhiiin  mid  others,  and  all  the  subsequent  tiller  Lire  tm 
mu^ie  up  upfin  that  foodng.  The  title  of  Ernest  htdkmwik 
up  by  serrice  under  tlie  deed  1700,  and  his  title  and  thm  of  lie 
succeeiiing  heirs  proceed  upon  the  assumption  tluit  it  1$  by  1M 
deed,  and  it  alone,  thjit  tlie  feudal  tight  in  the  mt^U  k^ 
qubain  was  conTeyctl  to  tlieni.  In  all  of  the  tide*  ii  it  Jeitt 
with  as  a  BubsUuitiTe  tailzie,  or  bond  of  taiizit*,  fijnning.ib 
raal  basis  on  which  the  inre^titore  of  the  hmrs  wu  to  rati 

**  A  point  is  raised  in  tlie  papers,  whether  the  r^nenttii 
the  deed  1700,  to  the  limiting  and  irritant  daasescf^*' 
tail  1 692^  is  contained  in  the  procorator^  in  tiie  fenaer,  lad 
whether  the  resignation  n^ion  that  procomtary  nniulrd  ^  k 
made,  or  could  ettmpetently  l>e  made,  under  tbefetlere  dih 
deed  1692.  The  Lonl  Ordinary  thinks  that,  withoat  goimitt 
that  matter,  and  assuming  tuat  re«ffiiation  c^idil  be  omm- 
tently  so  made,  and  thai,  so  far  the  tilXes  completed  by  AiMi 
in  wliich  tlK'  fetters  of  the  entail  I69i  are  set  forth,  ut  va^ 
jectionable,  there  it  enough  remaining  in  the  case  to  wvmX 
tlie  conclusion  that,  whatever  may  be  the  leiral  eilelfiflhi 
deed  1700,  aftd  the  reference  therein  made  to  tlie  divdlQ^li 
a  conrffyante  to  the  hetrs  of  ifntiul^  subjecting  thcaw  to  tfm^ 
tions  inter  sr,  to  the  prohibitions,  tlmitalion%  and  Irriisflcw  ■ 
the  deed  lfi9Sj  there  is  tio  valid  entail  of  tltc  Innds  of  BilqiAil 
for  the  purposes  of  tlie  statute,  as  in  n   '  ^^hhmrn^ 

third  parties.     He  thinks  that  this  com  >f!  Jhwtta 

miture  and  charaeler  of  the  deed  of  1700*  u*  airwU)  ex^timi 

"Holding  the  view  which  biis  been  tnlpea  of  the  Ml  tj 
to  be  correct,  that  deed  eame  to  fomi  the  iiroiK^r  tntailcfw 
eitate  of  Baiquhain^  for  it  appears  t&  be  a  ct  *  i» 

deed  by  which  the  Unds  are  ciniveyed  to  i  jA 

and  upon  which  their  right  n-sts  as  iii*  fiindaan.  ntU  inil  ^ 
nating  title,  mnjl  be  taken  to  be  truly  the  i*3oper<k*d  rf^ 
tnil,  and  not  a  prii>r  deeilr  which,  altiiough  therein  rdbmi  II 
ceased  to  lie  the  title  conveying  the  land^.    The  '  orii^nj  tiJUW 
contemplated  by  the  statute  is  t Imt  di*ei]  ofcjunvcysnof  gi«iI# 
by  the  proprietor  which  fomis  the  origin  ©r  foiindatio&  flifjl 
subsequent  inrestitiiref  of  the  Itisiitute  and  suhstittitf*    Wt 
ifflo^  then  what  arc  the  prorif  ions  and  dceliiT 
tute?    It  providea,  ^lliat  it  shall  be  laarfnl 
auhjeeia  to  tailzie  their  lands  and  estates^  and  1 
in  their  tails^ii.'fl,  with  such  pTOTiaiona  and  c 
shall  think  fit,  and  to  alfect  the  said  taiMea   •.- 
resolutive  elausea,  whereby/  &e*     And  fiirther,  "  I 
elared,  that  such  tollziea  ^baU  only  be  al!rrw<'d  it 
foresaid  irritant  and  lesolutlve  clauses  ar 
eunttoriea  of  reaigna^n,  ehaitersj  precc  ] 
(■■eisin/    And  there  then  follows  the  prmisH.K  iLir  ■■ 
*  original  tJulzie'  in  the  regis ter  appointed  to  ha  L 
poriJose. 

**  Xow,  it  is  apprt^licnded^  that  to  Sftlist 
pn^sJ  hv  the  above  declaration,  it  waf  es-^ 
the  pronibitfons  and  irritant  and  resolulive  d.: 
the  estate  was  to  he  conveyed  should  be  engr^ 
prfieurat'^-    ""  "n^t  in  some  part  of  the  devtl 
hitter  l^  itionfroio  th©  tenna  of  t* 

tory  prtiA  h  has  been  aflfiwed  upon  .1  , 

ftict  aasumes  that  the  prDvkion  even  ther*  is  irniy  j  »y*^ 
with,)  and  that  it  coukf  n*^ be  mt^afW  #y  aipmiM^*^*^ 
the  deed  of  1 7W  to  the  !> r  ■•<  anrf  liinllatkrai  tgiMrm 

in  the  decii  of\&r2,  and  !  ig  Ubm  dwil  rf  1^*0  to^' 

tion  to  ttiatiff  IGi^'J. 

*'  In  the  itate  of  the  ileeils,  lb* 
any  ihfnjf  tnare  thttn  atr  inftrn 
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ihM)y  settlinif  thb  estaW  o^  BaTquhain  upon  the  heirs  named, 
had  decOared  that  the^tate ^hpolihe  eijjf^ed;  and  it  was  hv 
the  dieed  1700  kept  in  jforce,  as  cantaining  the  prohibitions,  Umv- 
tationa,  ttnd  Irritancies,  (except  in  so  far  as  altered,)  under  which 
tiie  estate  was  to  bo  eiy  oyod  by  the  heirs  to  whom  it  was  by  t)ie 
deed  of  1700  convoyed.    But,  it  ceased  to  be  in  force  to  any 
farther  extent    It  ceased  to  be  the  title  to  ihe  estate^   To  that 
extent  hoth  ll  and  the  investiture  completed  upon  it  were 
^epe  away.    It  therefore  hecame  nothing  more  than  a  deed  of 
proMbitions,  limitations,  and  irritancies,  and  as  such  it  was  a 
deed  perfectly  distinct  and  separate  from  the  deed  of  1700.  Ko 
doubt  It  is  recognized  by  the  deed  of  1700.    Its  limiting  and 
irritdnt  clauses  are  i^erred  to  as  being  to  be  obligatory  upon 
the  ne#  series  of  lieirs  9f  entail;  and  it  is  declared  that  the 
wedbf  1700  is  granted,  and  is  to  be  accepted  with  the  burden 
!!??5?^^*  '  But  die  two  deeds  coul4  not  thereby  be  united  into 
J^einstrument    They  remained  separate  deeds,'  and  the  result 
is,  Wiaf  while  one  deed  conveys  the  estate,  And  forr|i^  the  title 
(Sf  the  heirs  of  entail,  the  prohibitions,  limitations,  and  irHtan- 
dei  under  wbich  the  estate  is  to  bo  enjoyed  are  not  contained 
in  that  deed :  they  are  not  inserted  in  it,  and  do  not  appear  in  it 
^registered  in  the  Register  of  Tailzies,  but  are  there  only  re- 
lerrea  to  a^  set  forth  in  a  separate  deed,  in  whidi  they  had  been 
inserted  when  that  deed  was  to  form  the  title  of  the  heirs  who 
J»^rc  then  calletl  to  the  suoce$sion.    That  is, — ^thero  is  one  deed 
for  the  conveyance  and  title  to  the  laoda^  declaring  that  their 
ATD  to  be  enjoyed  under  the  prohibitions,  limitations,  and  izn- 
taucids  described  as  contained  in  another  and  separate  deed 
executed  several  ^ears  before,  and  there  is  that  other  and  sepa- 
rate deed  setting  forth  the  prohibitions,  limitations,  and  irri- 
tancies, so  referred  toy  in  which  alone,  as  registered,  they  ap- 
pear in  the  Begister  of  Tailzies,  while  it  is  only  in  the  titles 
afterwards  made  up, — ^in  the  charter  of  resignation  obtiuned  by 
Ernest  Count  Leslie,  and  the  sasine  thereon^  and  subsequent 
titles, — ^that  the  whole  come  to  be  embodied  in  one  deed. 

"But  this  being  the  state  of  the  case,  the  Lord  Ordinary  can 
ice  nothixig  in  the  act  1685  which  countenances  the  idea  that, 
by  such  a  form  of  proceeding,  a  valid  entail  against  third  par- 
ties can  be  eiTectually  constituted.  On  the  contrary,  the  aot 
contenm)Iate3  tluit  the  prohibitory,  irritant,  and  resolutive 
clauses  shall  be  inserted  in  the  deed  which  forms  the  convey, 
ance  or  settlement  of  the  lands,  and  that  they  shall  be  found  hy 
third  parties  in  the  record  of  that  deed,  and  not  in  a  separate 
deed,  which  is  only  referred  to  as  containing  ih£m^  and  which 
M)ntaias  nothing  move.  If  not  engrossed  in  the  former,  how 
^Ti  it  be  said  that  the  provision  of  the  statute  has  been  com- 
plied with  ?  They  no  doubt  must  be  engrossed  in  the  subsequent 
ities,  but  they  must  also  be  engrossed  in  the  radical  title  itself, 
ind  in  the  procnratory  or  precept  thereof^  or  at  least  in  some  part 
»f  the  deedf  by  which  constructively  they  are  held  to  be  inserted 
n  the  procuratory  or  precept,  and  by  which  they  will  appear  in 
hat  deed  as  registered  in  the  Begister  of  Tailzies,  so  that  the 
reditor  or  purcnaser  wUl  find  them  there  without  looking  far- 
fier.  If  that  be  not  done,  then  there  is  no  entail  framed  in 
3rms  of  the  statute  to  put  upon  the  reeord*  The  reoording  it, 
Lthough  it  refers  to  another  deed  also  recorded,  as  containing 
Lc  prohibitions  and  clauses  irritant  and  resolutive,  is  not  enough; 
•r  it  is  in  the  deed  by  which  the  lands  are  8ettle4  and  which 
^Ttns  the  title  of  the  heirs,  and  in  the  record  of  it>  that  a  third 
irty  inu«t  find  the  prohibitions^  limitations,  aiKl  irritancies 
hich  qualify  the  title  of  the  proprietor  in  the  foe.  If^  indeed, 
could  bo  maintained  tliat  the  deed  of  1 700  was  not  a  new  settle- 
cnt  of  the  estate  of  Balquhain  and  others,  and  did  not  require 
be  recorded  as  the  entail  of  these  lands,  inasmuch  as  the  deed 
1 692  continued  to  be  the  entail  thereof,  although  that  deed, 
a  conveyance,  was  recalled,  and  the  deed  of  1700  became  tlie 
le  of  the  heir  of  entail,  and  the  origin  and  foundation  of  the 
hsequent  investitures,  the  case  might  be  difilbrent.  But  if  it 
/  r^q^oire  te  be  recorded  as  the-  new  settlement  and  existing 
le  to  tlxe.  lands,  then  to, refer  the  creditor  or  purchaser  to  an- 
^cr  reoorled  de^  is  nothing  to  the  purpose.  It  is  the  proper 
sd  of  entail  which  must,  when  recorded,  convey  full  informa- 
n  of  tbe  foUers  which  aremeant  to  be  imposed.  And  if  so — 
ftt  th^  aut^  the  4^eds  were  imperfect  to  the  efiect  of  ccmsti* 
Axkfi  Si  xsik^  entail  agaunst  third  parties— then  clear  it  seems  to 
tTiat'  thcA  could  not  be  accomphshed  by  the  titles  afterwards 
npletecL  although  in  Uiem  be  inserted  all  the  provisions,  con- 
lona  and  irritancies,  and  they  thereby  Appear,  in  the  recorded 
B^Mpife-«C  the  lands. 
«  WIMkzeganl  to  ^attanpt  to  bring  the  present  case  within 


ttie  principle  which  ruled  Ihat  of  Porterfield,  by  representing  the 
deed  of  1700  as  being  to  be  viewed  as  a  nomination  of  heirs,  the 
Lord  Ordinary  shall  only  say  that,  however  ingeniously  sup- 
ported, he  holds  the  priUciple  of  decision  there  ^opted  to  hie 
totally  itlapplicablc  here.  There  the  original  conveyance  and 
destination  remained  untouched,  and  continued  in  full  opcratioii, 
and  the  subsequent  deed  only  named  a  portion  of  the  heirs  who, 
by  force  of  the  prior  conveyance  and  destination,  were  to  take 
the  estate.  That  deed  came  to  be  a  part  of  the  original  deed. 
It  was  its  filling  up  and  complement.  It  was  the  evidence,  but 
Aot  the  foundation  or  source  of  the  right  of  the  heirs  thereby 
nominated ;  and  in  the  original  deed  which  continued  as  the 
Conveyance  and  settlement  of  the  estate,  the  prohibitions -and 
clauses  irritant  and  resolutive  were  ad  longwa  inserted  and  apl- 
peared  in  it  as  registered.  Here  there  is,  in  all  these  particulars, 
ji  direct  contrast.  In  all  pf  them  the  circumstances  are  fGf- 
yersed. 

"  But  while  it  is  conceived  that  the  case  of  Portei^eld  and  s^- 
ihilar  cases  have  no  application  ,to  the  one  under  consideratioii, 
the  Lord  Ordinary  is  of  opinion  that  it  is  within  tbe  rule  aipa 
principle  which  governed  the  case  of  Broconfield  v,  !^aterson,  as 
explained  and  confirmed  by  that  of  Lindsav  v.  the  Earl  of  Aboyne, 
(2d  March  1842 ;  4  Bunlop  843;  Hquse  qf  Lords,  5th  Sept.  1844 ; 
Scottish  Jurist,)  and  that  the  view  he  has  taken  of  it  is  in  con- 
formity to  the  legal  doctrine  which  was  there  recognized  and 
lidopted.  Beference  may  also  be  made  to  the  late  case  of  Stew- 
art v.  Stewart,  23d  May  1844 ;  6  Dunlop  1079." 

The  defender  redaimecr.    At  advising, 

Lord  Justice- General, — ^I  am  perfectly  satisfied  with  the  inter- 
locutor of  the  Lord  Ordinary.  The  titles  of  the  party  here 
stand  upon  the  deed  of  1700,  although  there  was  a  previous 
deed  of  entail  in  1692,  and  although  both  deeds  were  recorded 
in  the  Begister  of  Tailzies,  Looking,  then,  to  the  deed  of  1 700, 
on  which  the  investiture  stands,  we  find  that  it  calls  numerous 
new  parties,  and  materially  alters  the  substitution  in  the  deed 
of  1692.  It  contains,  however,  a  reference  to  the  deed  of  1692 ; 
but  the  procuratory  docs  not,  in  conformity  with  the  statute 
1685,  contain  the  requisite  fetters.  It  is  in  fact  an  attempt  to 
make  an  entail  by  reference,  which  the  case  of  Broomfield  very 
solemnlv  settles  to  be  inefiectual,  and  in  the  very  recent  case 
of  Lindsay  v.  the  Earl  of  Aboyne,  recently  affirmed  in  the 
House  of  Lords,  it  was  held  that  the  decision  in  Broomfield*s 
case  was  impregnable.  The  Lord  Ordinary  has  stated  the  cu:- 
cumstanccs  of  this  case,  and  the  opinion  at  which  he  has  arriv- 
ed, in  the  most  satis&ctory  manner.  I  fancied  at  first  that  Uie 
present  case  might  be  brought  within  the  principle  of  Porter- 
field's  case.  That  case,  however,  is  in  reality  quite  different. 
There  the  entailer  had  reserved  right  to  himself  to  make  a  no- 
mination of  new  substitutes  of  entail,  and  he,  in  conformity 
therewith,  executed  a  new  deed  in  terms  of  the  power  which 
he  had  reserved  to  himself;  and  the  decision  simply  found  that 
this  deed  of  nomination  was  an  exercise  of  the  reserved  power. 
But  it  cannot  be  said  that  this  second  deed  of  entail,  executed 
in  1700,  was  an  exercise  of  the  general  power  reserved  by  the 
maker  of  the  entail  in  reference  to  that  deed.  The  deed  of  1700 
was  a  different  deed  altogether  from  the  deed  of  1692 — ^it  was  a 
new  entail,  and,  as  in  a  question  with  creditors,  it  fails  to  com- 
ply i^ath  the  requisites  under  the  statute  1685,  and  is  ineffectual 
to  preserve  the  estate  conveyed  by  it  from  the  diligence  of  cre- 
ditors. No  one  could  be  bound  to  know,  from  seeing  this  deed 
of  1700  on  the  record,  that  there  was  another  entail  of  previous 
date  imposing  fetters  on  the  heirs  of  the  entailer.  It  was  the 
duty  of  the  entailer  in  his  deed  to  certiorate  eveij  one  leading 
the  deed  that  the  lands  were  held  subject  to  such  fetters,  and  as 
he  has  faUed  to  do  so,  the  entail  is  insufficient  for  its  intended 
purpose. 

Lord  Mackenzie, — I  concur.  The  deed  of  1700,  whereby  the 
Entailer  executed  a  new  entail  of  his  lands  is,  in  a  question  with 
creditors,  not  sufficient  for  its  intended  purpose.  I  proceed, 
like  your  Lordship,  on  the  decision  in  the  case  of  the  Karl  of 
Aboyne,  which  was  decided  in  conformity  with  the  opinion  of 
the  whole  Court,  with  one  exception,  and  recently  affinned  in 
the  Bouse  of  Lords.  If  I  could  look  beyond  the  authority  of 
that  Judgment,  I  should  look,  as  the  most  stropg  ground  of  c[eci- 
sion  and  weighty  part  of  the  pursuer's  reasoning,  to  4he  words 
of  the  statute,  which  make  it  imperative  that  the  fetters  should 
be  *^  insert  in  the  procuratories  of  resignation,  charters,  precepts, 
and  instruments  of  sasine."  As  to  tlie  argument  ab  inconrenienti, 
that  has  not  been  much  I'egarded  in  general  in  questions  with 
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«^it«c»,  ^or  inytaQcc,  ihe  Elgin  entaU,  which  apparent^i 
fooked  like  maJ^e  balilenlafih,  w&s  at  last  spelled  out,  and  con- 
•Iriied  ill  to  tl>€  substance  of  an  effectual  enUul  In  the  Houie  of 
lx>iils,  and  the  creditors  who  lia^l  It'iit  money  on  its  apparent 
insu^iency  were  cut  out  <jf  all  .rocoursc  against  the  Inadn  on 
the  flecurity  of  which  they  had  k'nt  tlicir  money.  But  here 
the  cniaii  of  17O0  roi'i^rs  to  a  former  entJiil,  and  there  could  bo 
no  di/Scnlty  in  finding  thi^r  out  and  Trading  its  provisions, — nor 
are  those  who  make  such  sparcljt>s,  and  are  wl41  paid  for  tha 
trouble*  likely  to  object*  The  won! a  of  tlie  statute,  however, 
aw  certainly  very  strong  mid  uncquivocid,  though  the  manner  oC 
mterpretinjf  them  may  have  sbmewliat  affected  the  apparent 
cone hifli vertex*  of  the  argument  thence  adduced-  We  cannot, 
however,  stretch  the  l^let  by  which  we  interpret  the  requisitct 
of  ih*  statute,  so  far  ria  to  hold  the  <Ieed  of  1 700  to  be  a  valid 
4iivil  of  cntaiL  This  is  enough  for  me,  and  J,  Uieri:for^  agree  la 
typlnion  with  the  Lord  Ordinar3% 

"  /^nrf  Fkikrftin — I  concur.  It  is  clear  that  the  deed  of  1  TOO 
wna  a  separate  and  new  entaiL  The  entailer  hi tn self  eeta  out 
with  llini  pmpoflition  m  tlio  narrattver  and  declares  that  he  ia 
to  alter  by  that  d^eil  the  fornier  dew  J  of  1692.  That  bei^g  the 
casei  the  only  q  neat  ion  Is,  vhether  the  deed  of  170tJ  was  so 
ftnTTJcyl  as  to  include  the  fetters  of  the  old  entail,  '("hjit  point, 
however^  h;is  be^u  tleeidcfl  in  the  case  of  Broomdeld,  thedeeiilon 
in  which  was  adopted  iu  the  ease  of  the  Earl  of  A  boy  no.  In 
Broomfieid  a  caaet,  inde*?d,  the  lands  entailed  by  the  second  deed 
were  new  Hnda^  not  tlie  Unds  included  in  the  first  deed,  tho 
fbttenr  [>f  widch,  it  was  prop<jiM?d,  hy  Tefepenct^  to  transfer  to 
the  <^<H00fii1  doeiK  Thmt^  howi«ver,  dues  not  seem  to  constitute 
Bfiy  dilTbrence  In  prinotple,  fof  berei  thougti  the  same  lands  wer^ 
conveyed  by  both  dc^xls*  they  vere  yet  oouveyed  to  a  new  scries 
of  ffubBtifutes, 

fjird  Jejfm/. — I  eoncnr.  The  cnse  of  Lord  Abojne  I  hold 
coneliiirive  of  thi^  que§tion  here  rained.  The  analogy  of  the 
case  of  J^orterfleid  fails  to  pervc  the  defendur'a  purpose,  for  that 
case  wfts  different  from  the  present-  In  that  ciuie  the  iiivesti'- 
ture  stood  on  the  old  en  tail,  und  the  qucijiton  rale^ed  was,  whe* 
ther  the  new  deed  was  more  than  a  virtual  fillinR-  up  of  the 
blanks  in  the  suhstittltifin  in  the  oM  entail,  and  it  was  found 
that  it  was  not.  Here,  on  the  other  imnd,  Uie  iuve*titure  stands 
on  the  new  deed.  Had  the  entmler  in  this  ease  confined  his 
new  deed  to  the  nomination  of  adtlitional  substitutes  iu  virtue 
of  hfs  reserved  powers^  and  had  be  been  satisfied  to  leave  the 
thJea  resting  on  the  old  investiture  without  r€?con veymg  the 
lands  as  ho  has  done,  then  I  think  such  notnmation  might  have 
iHjen  perfectly  competent,  and  would  not  have  afltx^tcHJ  the  va- 
lidity of  the  entaih  But  the  mode  in  whieh  the  entailer  bai 
framed  his  second  deed,  renders  it,  on  the  authority  of  the  case 
of  the  Earl  of  Ahoyne,  quite  hopelefl4  tO  attempt  to  maintain 
the  validity  of  the  entail. 

The  Court  accordingly  adhered  to  tbe  intei-I&cutor  of 
tiie  Lord  Ordinary^  with  additional  expenses* 

I  Authorities  Tut  Piirsuer.^ilitchelfion  u,  Atkinson,  9  Shaw, 
T#L  Jleimio  v.  Home,  13th  March  1838  ;  3  S,  aad  M'L.  App. 
Caaes,  p.  142.  Ersk.  iii.  e,  26.  PorterBeld,  2  W.  and  S.  408- 
Baird  v.  Bairtl,  4  D.  B.  and  SL  234,  Broomfield  t*.  Pateraoti, 
S9th  June  17B4;  M.  15,618.  BeO'a  Prin.  §  1739.  Viscount 
Garnock  l\  Heir&  of  Oarauck  Entail,  28th  July  1735;  M, 
15,596-  Sand  lord  ou  Entails,  2d  ed-  pp-  153-155-  Murray 
Kinniomond,  5lh  July  1744;  M*  15,380.  Lindiiay  v.  Earl  of 
Aboyne,  2d  March  1842  ;  4  B.  B.  and  ^t  843,  affirmed  on  Ap- 
peal ;  Scot,  Jur-  xvi,  SI  8, 

I  Author! ties  f-ir  Defender,— Hope  Vere  v.  nope*  5th  March 
IS33;  n  8haw,  535,  526-  Don  v,  Doa  5th  Feb.  1713  j  M. 
14,423-  Lawrie  t\  Spalding,  24th  July  1764;  M-  15,61^- 
Strathmore  r.  Rtrathm ore's  Trustees,  1st  Feb.  1837  ;  15  Shaw, 
44&.  I  Robinson's  Apps,  lg9.  Porterfleld  v.  Stt-wart,  15lb 
May  1821  ■  1  Sbaw,  6  j  2  W-  and  S-  369;  8  Shaw,  16  ?  and  5 
\V,  and  a  515,  Leslie  y-  Qnne,  2d  March  1779;  M,  15,530, 
Boutine  i\  Graham,  13  Shaw,  916- 

l^orrl  Ckdiaary/f  Wood* — for  Pursuer^  Rutherfurd,  MoiT  ;  Gor- 
don and  Barron,  VV.S.^  A^ent£.^--Kor  De/'endfrji^  S« (licit or- General 
(Anderson),  J-  T.  Gordon  j  Walker  and  Mekiile,  W*S.,  Agtnit. 
W.  CWi.^[J.C.l 
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BmBR  m  Lomiftw— (W-HJ)-) 

Ko.  214- — ^Messrs  Campbfxi-  and  Clasox,  W.&,\ 
petianUi   »»    Majof-Geneml   Sir   Cous  CAiiPBita» 
K.C.B*,  and  Blandiitoiy,  HeApondemta. 

Agent  and  Client^Loan— Heritable  Botid— LlsblEty  df  Ajii 
for  omiision  to  commnnicnte  Inenmbnmoea — Apart^tthmmf 
a  itHta  on  hentaUesei&urii^tahubrather^i^^iiiaimifdBJtdvKa^ 
|4)  coi^pletf.  thfi  xecuritv^  wAj?,  tiuHimg  to  ihtstotarvM  i^fprtftraUt 
hardefis  yivfJi  f)>if  the  borraicer^^  atf&tii^  <mif:  r  i.tij''t'iif 

mcum^ranccs.     The  hndrr  cuntroflid  Eft*  if/  'Jw  m^ 

kni,  anut  M^m-at  tftafA  after  the  bavL-rvptc^  vf  iht  U'trmv^m^ 
iht  MJmt^WWt£ijf  of  the  Eslatt  M  patf  anjf  port  qf  0t*.  l^A,  h/tftM 
un  actkin  agattisl  the  afjent  to  repair  f^-"  *■"'■  -^ttJi  wtii  ^iii)Smk 
have  arisen  fsom  his  neqUgfncf.  aitd  :  hdiflttrntta^ 

inq  the  regtMt^r^  and  fmfinq  tocGmmfffi  ^  not  iit^w^&Km. 

(^reutngtatfc^a  in.  mhicfi^—Hetd  {r^rersing  the  judgmem  tJf  ib 
Court  of  SesBion)  tAo'  the  kMsn  aritm^  Jhum  Ae  fr^tt^tk-n  tt0 
not  proved  ta  be  iinputahie  to  JHisrepnt$eutatioR  /' 
htM  Jailttre  to  nuiLe  the  usual  setirches  of  (Ae 
trannactton  wai  entered  info.  Obiter  dictum^  Sj  ^^  --i^'-'  ' 
itt  the  kiioieledtje  of  a  prmr  tnatmirmnce^  and  h^  ^geiit  h  mM 
ihftt  he  has  (hnt  htewled^  the  a^ent  u  not  hmmd  f'^  r*v*.rikk 
kim*     Qoestiun^  Whe^i^  tkn  fushitity  of  an  <:  vm 

Jhilurt  to  $€Urek  the  rec6rdi^  unattended  ty  a^^  ^ 

intent  to  decetne^  c/m  he  earned  farther  tftmt  an  i/if^j/<M  cif  ti*' 
itruf^ivfi  wnTTftudtce  that  tkt  estate  i»  free  from  aeaml^  ItfitKi 
W  tftji  At  extended  <o  an  abs^ute  w^rrundioe  of  ike  f^.*^-*  "  •** 
«W«i  ofu  d^cifiic^  of  value  or  supervening  enrtiott  c- 
ind^ndmt  i>fthos^  antiUtide  hurdens,  and  «?A*icA  at 
records  cofdd  not  have  dUchtedf 

See  onte^  vol.  xv.  p*  434* 

Mr  Campbell,  proprietor  of  the  estate  of  I/n'hcnJ^ 
waSj  previou-<j  to  1820,  indebted  to  hi^  brMtli.r-^m.Li. 
the  respondent^  and  the  respondent-s  hi 
(afterwarda  Admiral)  Campbell,  E^N*,^ 
dent  for  a  loan,  on  personal  security^  of  * 
Captain  Campbell  for  a  loan,  heritably  ^ 
estiite  of  Locbend,  of  £1500,  and  for  sk<;> 
eecurity,  of  £300^     Besides  ihesje  d^bts,  L^Kikm^  »m 
varioiiB  other  heritable  and  pei^sonal  debts,  by  «iiiilli 
was  much  embarrassed,  and  his  estate  thimi^Bcd  ^ 
diiigenee,    Wiih  the  view  of  relievin^:  him,  bit  tireAai* 
in*law  were  induced  to  agree  ta  finother  loan  of  £U^ 
each,  which  was  at  first  proposed  to  be  on  the  &ec«ntj^ 
a  trust-deed,  bat  was  at  lait  an^Awged  to  be  oo  ik 
security  of  the  estate  of  Loeliend.      Tbe  trausidiii 
was  conducted  by  Captain  Campbell,  for  bim^  iii 
his  brother ;  and  Mr  J.  K*  Campbell,  of  the  fim  rf 
Campbell  and  Clason,  W-S,,  was  empkiTed  hThift* 
prepar^i  the  necessary  deeds  and  coioplete  the  trmt^ 
tion.      Previous   to    advancing    the  mciney,  Cipito 
Campbell,  on  1 7th  July  1820,  wrote  to  Mr  J .  K.  Ciof 
bell,  W-S.,  as  follows  t 

"  We  will  have  the  money  ready  in  a  dAy  or  nro,  «bc«  TiJ 
inform  you  how  it  is  to  be  rieceived.  I  aupposfe  joo  tu^vM 
every  necesiary  in(|iiiry  at  the  Begistcr<4ifficiv  thM  uuin^ 
than  £B0O0  some  ndd  hundrctl^  of  heritabl't?  bon<Js  vcx%«l4l 
estate  before  this  last  of  ours/' 

It  was  believed  at  this  time  that  the  ¥aJue  of 
ofLochend  was  much  raore  than  sufficient  to  t-.^v..  ^ 
and  the  other  burdens  upon  it,  and  to  le4iTt  t  pHi^ 
sion  to  the  proprietor* 

While  the  transaction  was  negotiant] n^,  Mr  Usf^ 
Lochend's  agent,  on  22d  April  IR^      '      ^  '  "' 
K  Campbell  a  state  of  JjOcbend's  iV 
heritable  debts  were  stated  at  X885ii 
at  £2538,  and  the  preesing  debt^  nt  ; 
^ther  £  1 5^000,    la^ai'^^i  • 
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was  valued  at  £18^500,  and  the  personal  property  of 
Campbell  of  L^end  wa^-  said  t^  amount  to  some 
UKMiaand^'more.  It  appeared  from  this  %td^  wUiAf  it 
^manotaetiondj  disputed,  waa  communicated  or  known 
to  Captain  Cam{A>ell,  the  respondent's  brother,  that, 
mnoBg  the  pressing  debts  of  Loehend  were  included  ar<* 
rean  of  interest  on  the  heritable  debts ;  and  in  a  letter 
firom  Mr  Martin  to  Captain  Campbell,  on  26th  Maj 
1820,  the  latter  was  made  aware  that  there  were  ad- 
ju(iging  and  other  pressing  creditors.     The  bond  in  the 
respondent  and  his  brother's  favour  was  executed  on 
Bth  June  1820,  and  after  the  money  was  advanced.  Cap- 
tain Campbell  was  apprized  of,  and  controlled  the  mode 
of  its  application,  and,  with  his  sanction,  some  personal 
debts  were  paid  out  of  the  loan.   The  appellants,  Camp- 
bell and  Clason,  charged  and  received  the  ordinary  fees 
for  preparing  and  completing  the  heritable  security,  but 
no  {ee  was  charged  by  them  for  a  search  of  incumbrances 
in  the  Register-House, — no  search  having  been  made  by 
^em,  as  ti^ey  apparency  trusted  to  the  information  given 
them  by  Lochend'sagent  InMarch  1 82 1,  Captain  Camp- 
bell, with  the  view  of  ascertaining  if  he  could  safely  lend 
more  on  the  security  of  Locfaend,  wrote  to  Mr  J.  K. 
Campbell,  requesting  him  ^  to  hare  the  goodness,  with 
as  litfle  delay  as  possible,  to  get  from  the  Register- 
Office  the  exact  amount  of  Lochend's  heritable  debts, 
IS  also  the  amount  of  inhibitions  taken  out  against  him, 
lod  their  dates,"  &c. ;  and,  on  7th  March  1821,  Mr  J. 
Bu  Campbell  sent  him  a  list  of  the  debts,  shewing  the, 
amount  of  inhibited  debts,  with  interest,  to  be  £1586, 3s. 
id,;  and,  in  April  1821,  the  respondent,  SirColin  Camp- 
)ell,  wrote  to  Mr  J.  K,  Campbell  in  these  terms  : 

'  I  wish  to  know  how  the  heritable  bonda  and  inhibitions  are. 
0  be  classed  when  the  payment  is  to  be  made  after  the  sale  of 
he  propertr,  as  I  observe  that  the  inhibitions  bear  a  prior  date 
»  ^e  hut  heritable  bond  gmnted  to  m^  and  my  brother.  Mr 
DpreMioa  has  hhhesto  beoi,  that  herilahle  bonds  took  preceo* 
m  of  aU  Inhibitions  and  other  debts,  though  of  a  later  date ;" 

nd  was  in  reply,  m  11th  April,  informed  by  Mr  J.  K, 
lam|)beU,  that  these  inhibitions  were  preferable  to  his 
ond»  ,    . 

In  June  1821,  Mr  Campbell  of  Lechend  ivas  seques^^ 
ated,  and,  in  November  18^,  the  estate  of  Loohend  was 
id  for £1:2,550.  Owing  to  the  inadequate  price  obtained 
r  the  eatate,  and  the  amount  of.  the  prior  burdens, 
le  respondent  Icet  the  whole  of  his  debt  He  made 
>  claim  or  demand  on  the  appellants,  Mr  J.  K.  Camp-^ 
OXf  and  the  firm  of  Campbell  and  Clason,  W.S.,  on 
count  of  this  loss^  tiU  1^25,  when  the  present  ac- 
>n  was  raised  against  them,  in  which,  on  the  narra* 
<e  thai  the  ai^Uants  bdng  professionally  employed 
the  respondent,  and  his  brother  Captain  Campbell, 
carry  'through*  the  foresaid  loan,  and  make  the  re- 
ondent's  security  effectual  over  the  estate  of  Lodiend, 
d,  in .  violation  of  ^eir  duty,  failed  to  make  the 
>per  searches  of  incumbrance  at  the  Register-Office ; 
d  to  communicate  various  inhibitions  and  prior  bur- 
ns afifecting  the  estate  preferably  to  the  respondent's 
writy ;  the  summons  concluded  for  payment 

r  the  spun  of  iUOOO  s^rhng,  or  rach  other  sum,  less  or  nioxe« 
hall  te  aflcertaised  to  be  the  Ioib^  damage  and  expenses  in^ 
red,  or  to  lie  incurred,  in  any  manner  of  way,  in  and  throogK, 
opBtit|Ucn4  npoiL  the  incorrect  information  transmitted  br 
n,  tlm  aajd  defimdiBors,.  or  by.i^  loid  John  Ek}Mi:ock 
npbdllL  M  aQireffidiiei^  in  aad/tjbx^iigh  the  aoi^appOcatioa 
be  »aia  loan  (owaras  eztincUon  of  the  incumbrances  stat^ 


by' them  io  afibct  the  Mid  Emdj:  dr^^^ndly,  iii  ind ^ftirmgh 
the  gross  breach  of  professional  auty  atid  negligence  6f  the  nSd 
defenders,  or  either  of  them ;  or  at  least,**  fbr  payment  of  £l75«ff 
"  adyanced  by  the  pursuer  in  manner  therein  libelled,  and  of 
the  legal  interest  thereof  iVom  and  since  the  said  8th  day  of 
June  1821."  .* 

The  pursuer,  in  his  condescendence,  referred,  inter^ 
(Uioj  to  two  uncommunioated  claims  on  the  eistate  pre^ 
ferably  secured  by  inhibition,  viz.,  a  debt  of  £d8d.  6a«' 
to  the  executors  of  a  Mr  Piatt,  and  three  other  debt^ 
amounting  to  £857. 16s.  due  to  Sir  William  Forbes  and 
others,  making  together,  £1246  of  prior  inhibited  dehtsa 
The  pursuer  ferther  founded  upon  the  alleged  misappftJ-^ 
cation  of  the  loan  advanced  by  him,  which  was  intended 
to  pay  off  preferable  debts,  but  was  employed  partly  in 
discharging  personal  claims.  n 

In  defence,  it  was  stated,  that  the  defender,  Mr  J.  K. 
Campbell,  who  was  employed  in  the  transaction,  acted 
throughout  as  the  friend  of  the  pursuer,  and  ,not  .as  aa 
agent  under  professional  responsibility ;  that  the  pur*^ 
sner's  object  in  entering  into  the  loan  was  not  to  invest 
his  money  and  to  procure  an  undoubted  security,  butf 
to  relieve  his  brother-in-law ;  that  no  loss  was  su^taine4 
by  the  non-communication  of  the  prior  inhibitions  re^ 
fbrred  to,  as  the  amount  of  the  communicated  prior 
burdens,  including  a  bond  in  fkvour  of  a  Mrs  Wardrop^,^ 
for  £1000,  more  than  exhausted  the  price  of  the  estate ;' 
that,  in  the  ranking  under  the  eequestration,  Ward^ 
rope's  bond  was  postponed  to  the  pursuer's,  and  tliere^ 
by  the  pursuer  was  placed,  to  that  amount,  in  a  better^ 
situation  than  he  believed  himself  to  be  in  when  he  gave! 
the  loan ;  that  the  defenders  were  not  responsible  for. 
the  application  of  the  sum  lentbyiheptki^uer,  as^it  wa^ 
applied  not  by  their  advice,  but  with  the  sanction  lind' 
under  the  control  of  the  pursuer's  brother,  Capt^n, 
Campbell,  who  acted  lor  the  pursuer.  '-* 

The  case  was  first  remitted  i  for  trial  by  jury,  hot: 
afterwards  withdrawn,  by  consent,  froml  the  Jury  Cbtirt,; 
and  remitted  to  the  Court  of  Session.  ^^ 

Accordingly,  the  Lord  Ordinary,  (Fullertop)  on  28th> 
June  1837,  pronounced  the  following  interlocutor :  (t 
'  **The  XiOfd  t>rdirmry  huvijjg  heard  iJiinio^'  fkroouj-attir», 
and  considei^  tho  wh^le  proc^^s  an4  prxnlaotiotiat  Fjiidg  tha^ 
the  defender,  the  kt4>  Johu  Kirkpalnek  Caropbt^lt  oiw  oi  ttie 
partners  of  the  c<>THi)ariy  of  Campbell  and  Cla*(jn,  was  t-tnpkij^ 
by  the  pursuer  and  by  his  brother^  Captain  I*atnck  Gsimpbelfj, 
to  cany  into  effect  n  loan  which  ihvUG  purtica  had  nipPeed  to' 
make  to  their  hrotherdu  law',  Mt  CampWll  irf  Xxjcheti'l,  upoar 
heritable  security :  Find*  timt  tho  sAid  heritabU^  e*^uritr  vit* 
accordiugly.  prepared  by  M^ssr?  CutijpbcJl  isntl  Cliwon^  the  de^' 
fenders,  and  charptid  In  thvlr  m:v.o\inu  at  tlK^  umal  rntos :  Ftnd* 
it  not  proved  that  tlie  defciuKTr  the  s-vld  John  Kifkpa trick* 
Campbell,  or  the  cmn pa ny  of  Campbell  und  Clns<>n»  w>re,  pre^ 
Tiously  to  the  advance  of  th(j  TOtJtJ*?y  on  tli*  said  iH.*ctirityt  f^K 
lieved  by  their  employers  frotu  ttie  obtiifittitm  to  tak«  thfr  usual 
pth»UtioQ  of  searcKijiff  Hiert>conls,  fomiin^  an  «4?cntJa]  iiart 
of  the  duties  of  a  prtifcs^siomil  adviser  in  such  tnm^actifjn*  / 
Finds  it  not  avent'il  by  tiic  dofetidom  thnt  nny  «uch  .»cArcJi  of 
records  was  madt^  by  tfipm  btfuri?  ihv  faid  transaction  was  oo*n-^^ 
pleted:  Finds  thnt,  In  constq  OLmte  af  the  (nndeqnju^y  at  tWpJ^ 
price  obtained  for  the  tends  on  which  the  herltftble  Bccarity  wW 
granted,  the  puntRT  has  been  unable  to  riwo^er  pa^nticnt  of  %h4 
mondy  adf anCed  by  tnO. ;  Finds  tlmt,  in  tlies^  cirijuu^Umct-^* 
the  preeent  snmmonii  has  l)Qen  raised  by  the  pvrsudl  Onitwtf) 
gn>iuid0,-r:/iiw,.that  the  dfifeadflrnr  defiawi^  bad^leditOiinr; 
form  the  pursuer  of  the  nature  and  amount  of  the  dejbuptt^f 
ferably  a0^ting  the  estate :  and,  Mecondhfy  tliat  the  defenders 
undertook  to  secure  the  appucation  of  the  sum  adranced  to  the 
payment  of  debts  preferably  afibcting  the  estate,  and  had  failed 
to  do  so :  Finds  that  the  leading  conclusion  of  the  action  is  for^ 
the  loss  incurred  by  the  pursuer  in  consequence  of  the  alleged 
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broai'h  or  iiej^iMt  of  doty  l>j  the  dtsft-iwlcfn  aa  ttfart^iiiO  :  I'iti^Jij, 
inT^|i^^  lo  ilici  ^^&i  ^^tiiMi  {it  ncUm^  iUaU  in  tlui  eipv^ial  cir- 
cimifltJiiiet;!!  of  iliis  ci^sc,  ab  catAbliaUed  by  the  oQrivstiontltjnce, 
the  puri^u(:r  has  not  proved  that  the  loss  or  datim^  arUin^^from 
the  transjicttoii  U  imjiutabl^  to  the  failure  of  the  deleiid^ns  tc* 
make  thii  usual  BoarehL^e  of  the  records  befcxro  the  trmiieiu^tiuti 
wai  cntcnpd  iuto  ;  and  lidda,  in  regurd  to  tlie  second  ffniiind  of 
action,  that  tht*,dix;umentH  and  correspond lence  forming  the 
evidenee  in  the  C3u^e  an;  nefrattve  of  the  arermejits  of  the  piir- 
Buer ;  and  thf?i^for(^^  aasoilziea  the  eaiii  defenders  froiu  the  CQn- 
elatiotifl  of  th{2  action^  and  deo^rns :  Finds  the  sidd  defeudera 
eaiitled  to  eip^nsca,  and  fttlowg  nn  account  thereof  to  be  given 
in,  and  to  be  tastsl  by  the  auditor. 

"  Ni^te. — Tlie  defonder,  Mr  Campbell,  was  employed  by  the 
puriuur,  and  hU  brothcT^  tiien  Captain  Patrick  CiioipljeH»  to 
carry  through  a  loon  on  heriiJihle  security.  The  proaumpiion 
of  courBu  13,  that  tht'y  wi^tq  employed  on  the  usual  tinderatand- 
iu|f  as  to  their  profess ioniil  dutyi  and  that  presumption  ia  con- 
firmed  by  their  account  chai^ag  the  usual  rates  ibr  their  ser- 
vices. There  Is  no  cTideuee  that  they  were  difx>cnBed  from  the 
performancH;!  of  any  part  of  those  duties.  On  the  oontrary,  it  ap- 
pear*! from  tlii^  letter  of  the  1 7th  of  .July  1 820,  from  Captain  Patrick 
Canjpl>C'lI,  who  took  the  principal  ehurgt?  of  the  matter^  that  he 
relied  on  inquiries  haTing  becrn  made  at  the  lieirister-OfHoet  to 
ascertnin  how  far  the  estimated  value  of  the  est^ite  would  sup- 
port the  preferable  bur<kin«  when  increased  by  the  proposed 
Joan*  It  b  true  ttiu  letter  only  mentions  'heritable  bonds,"  but 
the  olyeet  of  the  writer  is  sufficiotitly  clear  tVoin  the  context. 
Had  the  transact! oti,  then,  been  folio we<l  out  in  the  usual  trayf 
and  liad  the  money  been  paid  over  to  the  borrower,  and  the  «p* 
lien t ton  of  it  left  entirely  at  hU  liim^retion,  it  would  have  been 
diflkult  for  the  defetiderH,  in  the  event  of  a  sliorLcoming  ocea- 
sioned  by  preferable  ilebts  standing  oii  the  record,  and  not  com- 
municated to  the  lender,  t<i  screen  themi»elves  from  the  liability 
to  make  good  the  lo««  arising  from  that  deflcicncy* 

"Hut  thi^  u-aa  not  the  course  folhiwi^  here.  It  U  proved 
that  the  leutlera  nia<le  the  advance  fi>r  thi>  purpose  of  relieving 
the  borrower  of  hid  pres^iing  *  debts  ;'  and  thtjy  stipuintc*!  for 
and  actually  exercised  the  right  of  contrtjUin^  the  application 
of  the  sum  so  lx>rrowed.  For  the  Lord  Onlinary  considers  it 
to  W  sufficiently  proved — indeed  it  was  hardly  denied  at  the  de- 
hate* — that,  in  this  particular.  Captain  Patrick  Campbell  act^ 
not  only  ftvr  himself  but  for  his  brother-in-law,  the  pursuer. 
Accordingly,  the  second  issue  for  the  pursuer  was  ahandoned  ; 
and  indeed  it  was  completely  negatived  by  the  evidence*  And 
the  question  arisen  whether,  in  the  spi^ial  drcumstanocs  of  tliii 
ca^  the  pursuer  hiis  proved  the  loss  and  dama^pa  to  have 
aTken  from  the  failure  of  the  defenders  to  eearch  the  reoOTiJa 
previoualy  to  the  aiivance  of  the  money  ?  Tins  failure  is  of  im- 
port rmce  only  in  regard  to  the  inhibitions  ;  for  the  Lord  Ordi- 
nary thinks  it  is  proved  that  the  parties,  or  at  least  Captain 
Patrick  Campbcl),  who  acted  for  both,  waa  apprized  of  the 
amount  of  the  heritable  bonds  before  tlie  money  was  advanced. 
And,  in  regarrl  to  the  inhibitions,  the  Lord  Ordinary  cannot 
adopt  the  argument  of  the  pursuer,  that  the  simple  fact  of  the 
inhlbitioTiP,  to  a  large  nominal  amount,  apiHjaring  on  the  regis- 
ter is  fiut^cient  to  render  the  defemlers  liable  tor  the  whole 
debt,  though  the  greater  part  of  those  hiLibitions  were  of  do 
avail,  and  were  practically  extinguieheil  long  before  the  money 
Wfts  ailvane^,  by  deereots  of  (ths'tiviior  in  the  actions  on  whlcm 
they  wer«  laid.  In  the/r*i  place,  he  doubts  whether  the  lia^ 
hility  of  an  agent  for  a  mere  failure  to  search  th&  reeopdni  ub- 
altc^nded  by  any  evidi4Doe  of  anlnl<  :  t  ^  ■  '      '-■  ^carried 

fjrthvr  than  an  implied  or  coixj^h  liatthe 

estate  Ufr<i^  from  available  burdi.n  ,        _  '.-A  to  ati 

ab«olttte  ivarrandice  of  the  debt,  in  the  event  of  a  delieiency  of 
value  or  supervening  eviction^  on  aground  independent  of  those 
available  burdens,  and  which  the  search  of  tlu^  records  eotild 
not  have  ^i^Uim^^  Setondtif^  Itedoes  not  think  that  this  gfound 
of  ik;tion  is  admissible  under  the  present  summons.  It  is  eJear, 
fK>m  the  passage  at  the  middle  of  p.  4,  th^t  the  ground  of  ac- 
tion here  is  losa  arising  from  the  *  amount  nf  incumbrance*  ac' 
tually  affecting  the  estate  at  the  p€sriod  of  the  kwm,*  and  con- 
tinuing  to  affect  it  at  the  period  of  the  sequestra!  iiwi,  Indepen- 
dently of  other  incumbrances,  such  as  inhibitions  use<l  on  ♦de- 
pending actions  against  the  said  John  Campbell,  whieJi  pt\^ved 
in  the  end  inefleetnal  to  attach  the  estate,  In  oonseijueno.'  of  tht 
mil  Jf)lm  f  'ainpliell  obtainuig  decr<H»s  of  aUuhifm' 

''  Now,  tliiw  liclng  the  ground  fpf  action,  and  thg  nature  of  the 
habdily  sought  to  be  enfuccwlr  tlie  hotd  l>rdiiiarj'  does  not 


think  it  proved  in  this  case  tbat  che  ln^a  tisj  arty  n  fnon  tin 
defenders*  m^Ugenoe  or  breach  of  duty;  for,  wlMk-i^r  »ny 
have  been  the  case  as  to  the  original  hmji,  \h&  spL^dil  ifip^ 
tionof  tlie  sum  to  »4vaoc«Hi  yam  not  made  ia  auy  jt^iiiiKi  ia 
the  profess Lonal  opinion  of  the  delcnder$,  or  eisJiGf  tllW 
Tb«  wliole  of  this  pari  uf  the  tmiL^ition  v«4  aiiu^iipijd  bf 
Captain  Patrick  CampWH,  wlio  is  provedj  by  tlie  dicumoiti 
ill  process,  to  have  h;id  r^' pelted  con&uUatieus  wiUi  X\m^ 
rower'^  agent,  on  the  nature  and  amouat  i>f  the  borroinr'f  ecbi 
debts^  wlio  may  fairly  be  presumed  to  Ixave  Wca  iaftirnw:^  4 
the  inhibitions,  the  amount  of  which  was  at  that  thai-  Iesms 
to  Mr  Martin,  the  borrower's  agent,  and  who  s^emit  oi  h[t'<Hi^> 
tiou  of  the  debts  to  be  paid  oJ^'  by  the  Ioail,  to  haw  vnvv-ii  aU 
c<»u  Elide  ration  of  the  security  of  himself  and  hb  broLfiv^  ud|| 
have  been  moved  exclusively  by  the  conbideration  of ibb  |afr 
anre  uhieh  it  was  most  important  for  his  b>tillit!r'ia4iv il 
borrow er'ji  comfort  to  be  relieved  of-     Indeed,  it  is  ppofudirt 
Captain  Catiipbell  insisted,  contrary  to  th<*  stij/gtoUqii  d  tk 
agents,  on  payment  of  various  debts  purely  iKfsanal ;  juidtfal^ 
although  this  application  left  miprovidetl  fur  the  artvandtiit 
interest  of  the  heritable  bonds,  of  wliieh  he  wae  fon^^&icil]!^ 
priced.     Considt^rinj^p  then,  the  very  e pedal  ci«lliiulim»tf 
thin  cascK,  in  particular*  that  the  lenders  liajl  tlir  iioaLnioJftlni 
money  advanced  to  Uie  borrower,  that  th' 
have  arisen  ftx>m  the  way  in  whiclt  tliey  < 
and  that  it  was  not  exercised  on  the  pTofe?iii 
of  the  defenders,  the  Lord  Urdinao' ^<^fl  '^^'' 
pursuer  lias  proved  the  coimection  between  lU^i  v 
omiBsion  imputable  to  the  defenders  previous  to  thv 
the  money.     Accordingly,  it  ia  to  be  observed,  thj 
CampbelLi  who  was  tlw  acting  partj  iu  the  whola  ir. 
boUi  tor  hhnaelf  and  his  brother^  doea  not,  durii^  : 
eor^Bpondence,  make  the  sUghte^t  complaint  ofthovkiisi 
been  any  neglcet  of  duty  on  the  part  of  the  defeudGfn  Qi  Al 
contrary,  in  his  letters  of  2d  and  ^d  March  1&21,  to  llie4  " 
Mr  Campbell}  he  a^ks  the  defender  to  get  Irum  tW  f 
C^ffico  an  exact  account  of  the  heritable  debts  and 
for  the  puqxjae  of  aaccrtaining  whether  it  would  I*  i 
himsetf  and  bis  brother  to  maL&  any  tether  adv*noa*_ 
can  it  l>e  thrown  out  of  view,  that  ahhoegh  the  i 
informed^  as  early  a;s  tlje  month  of  April   IS^l  («!*l 
pursuer  to  t lie  defender  of  5tli  April  Igsi    ■ 
to  Captai  n  C  a  ni  pbe  11  of  th  e  II  th  A  pril ),  n .  M 

of  the  inhibitions,  hut  of  the  legal  et!i?ct  i^c 

heritable  pccurity,  he  uever  seems  to  liave  %xwM  *nj  \ 
upon  the  subject  until  Uie  Uth  of  Man^b  \^^^  (ii«A 
that  date,  p.  ^1,  defender's  appendix,  J  and  he  wulf    ~^ 
on  the  defender  on  that  gi'ound  until  tiie  loth  Fe, 
and  that  long  after  various  proceedings,  in  which  j 
had  tiet^n  prufeseionally  and  confiiUmtially  oontulli  ' 
the  affairs  of  the  debtor,  then  bankrupt/ ami  in  ' 
for  hia  own  security  might  liave  dictated  a  Tcry  i 
ha4  he  been  duly  apprised  that  there  was  any  inu  ^^_ 
during  him  liable  for  any  part  of  the  loan  in  qucf^tioik 

**  Up<m  the  whole,  tlien,  wliUe  the  tM>rd  Orrlinafj  i 
moan  in  the  slightest  degree  to  trench  on  the 
touching  the  liabiLit^  of  profr^^^sional  peiTMMUi  t 
iju^^ces  of  the  violation  or  neglect  of  their  pr^ifei 
he  does  not  think  that,  under  the  very  t] 
this  case,  and  a  fair  consideration  of  the  ^ 
demeo  forming  the  evidence,  the  pursuer  haa  niatkottll 

The  resix)ndent,  Gi?ri«^ral  Cftuni-H 
tills  judgment  i  hii4  ^^  First  I) 
latli  January  lS3%proiiQUQce4  un;  i 

**  The  Lords  having  adviserl  thereclaiit. 
Campbell  and  mandatv>ryi  and  aliso  thi 
Campbell  aad  Clason,  aud  otliers,  and   ^ 
counsel — Recal  the  interlocutor  tif  the  I^mi  i  .^j.iio-if^  _  ^ 
agwinat  i  Knd  that  the  htte  JoJin  K.  CaiupbtOL  oneaftWl 
nerBofthe  company  of  Campbell  and   Cla^^in.  drftoi?v^1 
employed  to  carry  into  effect  a  lo«ii  «|fr^ 
pursuers  to  CampU^ll  of  Lrn^Jit^ntl  x    antl  t 
(rf  professional  duty,  and  b 
him  in  Jidy  1920,  Ite  wai' 
to  hii  employer  the  amount  -m 
ovtr  H  liidi  the  security  was  i 
hrnnees  w|th  which  it  was  Ftu'.    , 
the  recxjrtl  i  Fina  thai,  ^fctR^Pafli^^il^^ 
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eonpMy  of  CamplKll  and  CbMom  bec«ratt  reeponstUe  ttur  any 
ki9B  Hieraby  ooeasioiied ;  alid  that  they  have  not  been  reUered 
froii>4h0  Mid  rosponsibltity  by  amy  oiHiumstaooea  ooouningr  in 
ngapd  ta  the  application  of  the  money  lent ;  font,  bofora  answer 
a»  to  the  amount  of  loss  which,  m  the  eiiauDataocea  of  the 
case,  the  purstiers  are  entitled  to  dlaim  firom  the  defenders, 
reitiit  ti^  tne  Lotd  Ordinary  to  hear  parties,  and  lotxseod  as 
shaH  be  just ;  and  reserve  all  qoestions  (tf  relief  ameD^r  ^^  »^ 
partita.'' 

ACautes  were  then  ordered  by  the  Lord  Ordinary 
to  be  giren  io,  en  the  applioation  of  tiie  foresaid  judg- 
ment to  the  amount  of  loss  claimable  from  the  defen- 
ders. For  the  pursuer  it  was  inamtained — That  he  was 
cQtitled  to  complete  indemniEcation,  or  restitutio  in  in' 
tegrunif  on  the  ground  tliat  he  would  not  have  entered 
inUi  the  loan  transaction  at  all  if  he  had  been  iofbrm- 
ed  of  these  prior  burdens ;  that  that  extent  of  repara- 
tion has  been  awarded  by  the  Court  in  similar  cases : 
Lillie  cv  McDonald,  13th  Dee.  1816;  Hunter  t;^  Flem- 
ing and  Strang,  11th  Dec.  1829  ;  G-raham  if.  Hunter, 
Ith  March  1831 ;  Martm  v.  Goldie,  27th  June  1834; 
Elaldane  v.  Donaldson,  3d  March  1836. 

The  defenders  maintained — ^I.  That  in  none  of  the 
jases  cited  for  the  pursuer  was  there  any  authority 
or  the  plea,  that  when  the  exact  Iosa  sustained  through 
he  agent's  negligence  could  be  ascertained,  the  agent 
^as  liable  beyond  that  amount.  All  that  the  cfient 
an  be  entitled  to  is  indemnity,  and  where  he  has  been 
ircjudioed  by  the  non^communication  of  incumlKun- 
&^  and  the  amount  of  that  prejudice  can  be  aseertain- 
d,  aQ  that  the  agent  is  bound  to  do  is  to  relieve  him 
f  tha^  prejudice,  by  placing  him  in  the  situation  he 
rould  have  been  in  had  the  incumbrance^  not  esdsted. 
tut,  n.  The  plea  of  rest^utio  in  integrum,  supposing  it 
)  be  well-fbunded,  coiild  only  be  sustjuned  de  recenii, 
a  the  employer  being  made  aware  of  the  existence  of 
le  prejudicial  incumbrances.  Here,  «o  early  as  1822, 
le  pursuer  bad  consulted  another  agent,  Mr  Roy, 
/".S.,  who  made  him  aware  of  the  prior  incumbtan- 
J3 ;  but  he  never  complaiped  of  them  seriously  to  the 
^feoders  till  1825.  It  is  not  only  possible  but  pro- 
ible,  that  if  the  claim  against  him  had  been  intinuited 

the  ihlerval  to  Mr  J.  K.  Campbell,  he  coirfd  have 
ken  steps  to  diminish  or  prevent  altogether  the  loss 
bsequenily  8ust£uned.  And,  IIL  The  reparation,  if 
nfined  to  the  exact  loss  sustained  by  the  non*coni* 
onlcatioti  of  prior  burdens,  would  infer  no  didm,  op 

least  a  very  restricted  claim,  against  the  defenders, 
r  the  followipg  reasons: — 1.  l^e  herit^le  bonds 
liehy  in  transacting  the  kan  in  1820,  it  was  assmned 
^t€^d  the  estate,  amounted  to  £8850,  and  of  these 
nds,  one  to  the  amount  of  £1000  of  principal,  in 
irour  of  a  person  of  the  name  of  Wardrope,  was  cut 
wTif  leaving  only  £7850  of  heritable  bonds  (and  in- 
«se)  viltimateiy  to  ra^  upon  ^e  estate.  Had  Ward- 
f)e*s  bond  stood  good,  there  was  one  debt  with  inhi- 
ion  wluch  would,  nevertheless,  have  been  rQnke4 

tbo  furice,  vis.,  Piatt's  debt, — that  debt,  as  well  as 
r  iitftiibsticm  on  it,  being  of  an  ewiier  date  than 
^rtlrop^'8  bond,  and  two  others.  Flatt^s  ^ebt,  when 
id  oat  of  the  price  (as  it  was  in  fuU,)  ihen  amounted, 
h,  intersst,  to  £388.  5.  9.  Soiar  the  .pursuer  and 
lmtT«l  Campbell's  bond  were  in  this  view  affected 
inhibitions  not  communicated,  and  the  ^cjudice  so. 
tali^^d  by.  the  (tur^uer  woi^d  l]^*the  half  of  the  fore^ 


said  sum,  pr  £194.  2.  10|v  AfW  discharging  Piatt's 
debt,  as  above,  there  would  have  remained  only 
£1140.  2.  3^.  to  pay  Wardrope's  bond,  had  it  been 
effectual  as  a  security;  and  that  sum  would  have 
thereby  been  more  than  exhausted,  Wardrope's  bond, 
with  interest,  amounting  to  £1284.  14.  8.  But,  as 
before  mentioned,  Wardrope's  bond  was  reduced. 
The  ground  of  reduotion  of  Wardrope's  bond  was,  that 
it  contained  only  a  public  holding  under  which  the 
creditor  had  taken  infeftment,  but  which  infeflment 
was  left  unconfirmed.  In  this  way  the  pursuer  and 
Admiral  Campbell's  bond  of  1820,  with  its  infeflment, 
upon  an  alternative  precept,  became  preferable  to  Ward- 
rope's  bond.  But  although  Wardrope's  bond  was  in- 
effectual as  witli  the  pursuer's  bond,  it  was  perfectly 
good  as  in  a  question  with  the  remaining  debts— other 
than  Platt'8~~on  which  inhibitions  had  been  used,  (the 
said  debts  being,  as  before  noticed,  three  in  number, 
and  amounting,  as  ranked,  to  £857.  11.  2^.,)  the  inhi- 
bitions creating  no  mid-impediment  to  the  confirmation, 
at  any  time,  of  Wardrope's  infeflment.  Thus,  there- 
fore, the  operation  of  the  pursuer's  bond  was,  first,  To 
cut  down  W^drope's  security,  so  as  to  reduce  the  pre- 
ferable heritable  bonds  to  £7850  and  interest,  and 
thereby  to  release  £1140.  2.  8^.  of  the  price  of  Loch- 
end,  which  would  otherwise  have  been  drawn  by  that 
bond.  Second,  And — ^taking  the  effect  of  the  reduc- 
tion of  Wardrope's  bond,  as  it  was  actually  dealt  with 
ia  the  scheme  of  division — to  let  in  the  pursuer  and 
Admiral  Campbell,  and  also  the  foresaid  three  inhibit- 
ing creditors,  to  rank  on  the  part  of  the  price  laid  open 
by  Wardrope's  bo^id  being  set  aside,  from  which  they 
(that  is,  the  pursuer  and  Admiral  Campbell,  and  the 
inhibiting  creditors,)  would  otherwise  have  been  ex- 
cluded. Third,  To  enable  the  pursuer  and  Admiral 
Campbell  in  this  way  to  draw  a  much  larger  sum  than, 
had  the  heritable  securities  supposed  to  be  good  whea 
the  loan  of  1820  was  made,  remained  available,  they 
could  have  drawn,  even  supposing  there  had  been 
no  debts  with  inhibitions.  In  short,  fourth,  To  give 
them  a  sum  of  upwards  of  £600,  which  they  otherwise 
would  not  have  got,  they  having  actually  drawn  £872. 
Is.,  whereas  had  Wardrope's  bond  been  paid,  and 
neither  Piatt's  debt  nor  any  other  had  been  secured  by 
inhilHtion,  they  would  only  have  drawn  £243  odds, 
which,  as  already  mentioned,  was  all  that  would  have 
remained  after  satisfying  the  heritable  bonds,  including 
Wardrope's,  and  expenses.  Now,  in  this  view,  it  ap- 
pears that,  notMrithstanding  the  existence  of  debts  with 
inhibitions  which  were  not  made  known,  the  pnrsuer 
-^by  the  displacing  of  a  security  upon  the  footing  of 
which  being  available  he  lent  his  money— drew  consi- 
derably more  than  he  would  have  drawn  had  the  bur* 
dens  upon  the  estate  of  Lochend,  preferable  to  his  own, 
continued  to  the  end  to  stand  precisely  as  they  were 
assumed  to  be  at  the  time  that  the  advance  in  1820 
was  made  by  him.  It  therefore  follows  that,  upon  the 
whole,  the  pursuer  in  the  result  suffered  no  loss  by  the 
debts  with  inhibidons,  which  he  would  no$  have  suf- 
fered had  the  other  , burdens,  preferable  to  his  bond, 
or  sui^Kksed  to  be  preferable  to  his  bond  when  it  was 
granted,  been  ranked  on  the  price.  Ob  the  contrary, 
in  the  result,  he  was  nmc^  better  off  thaa  if  that  bM 


been  the  case. 
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REPOMSOF  CASES  DECIDED 


The  Lord  Ordiimry,  (llth  July  1S38,)  pronounced 
ihe  following  interlocutor : 

"  The  Lord  Ordinary  ImTing  emurfderod  the  cnacs  for  the 
pfljtiea  and  process^  Finds  that  the  mnimoiis  proceeds  on 
the  atatcment,  iheit  the  defendtrs  *are  liable  to  the  ptirpuer 
foT  tht  haill  Ifrsa  and  dflmage  incurred  by  hiin^  in  conse- 
quence of  the  nikcfindnet,  and  pross  negll^nee  nnd  breach  of 
prot«<*5if>nal  doty  of  lUc  aaifl  defenders,  or  at  least  of  the  said 
J  oho  Kirfcpairick  Campbell  ^  m  the  pTcmia4?a,  particularly'  in 
ftrmi^lujij?  ffTo^flly  erroneous  and  inaccurate  loforniation  re- 
RpL*eHiipf  the  debtf  and  incnrnbrances  afl^ting  the  estate  of 
Lbchen<i  f  and  U  concludes  for  payment  of  the  sum  of  £4000 
iterlirtg,  *  or  snth  other  *\in»,  less  or  more,  a«  shall  be  uscer 
tained  to  be  the  loss^  damajj^ef  nnd  expense  Incurred,  or  to  be 
Jrtcurred  in  any  manner  of  way,  in  and  throuffh,  or  conscftueiit 
ijpon,  the  incorrect  information  tranamittcd  by  them,  th©  euid 
diJ^rtderSt  or  by  the  said  Jolm  Kirkpatriek  CampbeU,  as  afur^ 
itidr'  Finda,  thnt  by  the  flnaS  judpnent  of  the  Court,  it  is  now 
ftsefl  that  the  defendera,  Cftnipbell  and  CJaaon,  had,  in  neirloet 
ef  thtnr  daty,  fiiiltHl  to  aacerttun  and  eomtnnnicat*^  to  the  ^jur* 
itier  the  amonnt  i/f  certain  real  burdens  affecting  the  estate  at 
the  dale  of  the  loan,  and  thul  they  became  responsible  for  tbe 
Ihss  tliereby  occsssione*! :  Finds  that  the  said  Iobs  Ib  to  be  e»- 
trnmted  by' the  amount  to  whieh  the  profemble  securities,  not 
eomimmieated^  o^ctetl  or  abtitlped  the  sums  wlucb,  but  for 
the*!'  preferable  and  nncommnnicate<l  securities,  would  hard 
been  dravi-n  by  the  puntu^-r  in  the  ranking,  in  virtue  of  hi*  heri- 
table bond  ;  and  appoints  the  case  to  be  callt^l^  that  parties Tuay 
be  hearti  on  the  most  expedient  motie  of  aseerlainiijg  the  pre- 
ciee  amount  of  the  loss  calcuhUed  on  that  principkv 
'"  **  iVbej.— It  is  fixed  by  the  jndgtnent  of  the  Court,  that  by  the 
neglect  of  duly  on  the  part  of  the  defunders,  Campbell  andCia- 
son,  they  incurred  a  responsibility  'for  the  loss  thence  arising/ 
»nd  that  they  have  not  been  tt-lifved  from  tliat  Uahiljty  by  any 
of  the  funervening  eircumstanees.  But  the  question  stiU  re- 
mains, wnat  is  the  Batnre  and  extent  of  the  liability  incurred 
by  A  pmfes!nonai  perw>n,  who,  In  transact ing  a  loon,  fails  to 
cofflmnn irate  to  his  employ er  the  amount  of  the  incumbraticef 
previously  afl^^cting  the  estate,  and  how  the  \q&s  thence  arising 
Is  to  be  est! nm ted  ?  The  question  Is  one  of  considerable  diffi- 
culty, and  u  certiiinly  of  irery  great  practical  importance,  at 
ii\im  at  onne  be  ciiilcTit  on  considering  tlw  results  of  tlie  viewi 
main  tained  re^^pcctively  by  the  parties 

•  ♦'The  pursuer  hf»ldn  that,  in  cooM'quence  of  that  neglect  of 
rSutjr,  the  defenders  are  bound  to  place  him  absolutely  in  the 
Ijosiiion  In  wrhieh  he  stood  before  the  transneiion,  and  con*^ 
qoently  to  repay  blm  the  whole  amount  of  the  loan,  upon  get- 
f  in^  an  astiip^nfltion  to  and  making  tlw  in<>9t  they  can  c?f  the  6o^ 
eurity.  On  thn  othpr  bund,  it  is  maintained  by  the  defenders, 
that  the  Iops  arisiug"  fron^  and  legally  imputable  to  the  omission 
hi  (Jnestion,  truly  eoni<ist»  of  the  difference  Ix^treen  the  sum 
"which  the  piirsner'B  security  would  hare  obtained  for  him  in 
the  raokinisr,  If  the  prior  uncommumcfltcd  securities  had  not 
teiijjtedt  and  the  snni  that  he  will  dm w  in  consequence  of  tlicBe 
tincommunicnted  securities  existing  and  beings  t»i^i*er™l>ly  rank- 
ed. The  Jjord  OrfHiiary,  after  some  hesitation,  has  ultimately 
adopted  this  la-^t  view  as  the  sound  one* 

**Tbe  ptarsueKs  arifument  Is  certainly  entitled  to  the  merit  of 
great  clearness  and  plausibility.  Jt  assumes  thiit,  hnt  for  the 
,<Ulii«dioi]  to  conimunicate  tlia  preferable  hurden^  aj^iieai-hig  on 
il^e  r*x:prd,  the  lender  would  not  have  cnterc*d  into  the  tnmaac* 

tioiT,  and  from  this  tlie  infers ■  *-■  '^iwn,  thnt  the  agent,  bar* 

liig  thus  been  the  i outrun i'  Iving  bis  employer  in  a 

trunsiction  from  whidi  loss  \  n,  is  bounr!  to  rehere  him 

fil^soluiely  of  that  tnm^mcti^u  mv(\  uliiu  cottsequenees. 

*'Tbe  i(Ord  Ordinnr^  nwy  W  ponnitted  to  doubt  how  fkrthlfl 
'ttmd  ground  of  liablhtj*  Is  eompc^tent  under  the  present  stim- 
tnoos.  Tt  i^  true  tfwit  in  one  i>art  of  the  Bummons  it  is  i^ene* 
jnlly  stateil,  that  the  pursuer  made  tho  advance  on  the  roliiiuco 
of  the  dedbnder'e  diligent  and  fjiUhful  djschsir^*  of  hit  profes- 
Pioiial  duty.  But  the  liability  eharged  a^^ainst  tliem  is  ntjt 
tlie  llabRity  for  tln^  whole  consequences  of  the  transaction,  in 
respect  of  the  alk^e<l  ne^Jrlect  of  their  professional  duty,  hut 
w^ieeially  tlie  llabilHy  (ftr  the  loes  incorred  in  eofueqitefiGe  of 
iMt  aefllgence  in  furnjt;i)in^  ernrmeous  and  inacfntrftte  inlbr* 
tnAikiri,  iee^  and  0^^'^  -i  ...,=». rr>  eoiictnded  for  is  the  dMnag»  appti- 
Cithlu  to  such  t-:-  lity.     The  summons  ii  a  summons 

t'oneJudiTipf  flor  j  arising  from  the  fipeeiaJ  ne)^let!t  or 

hrfach^jf  dttty  UbiLitHlr  md  ntrt  ftir  the  Um9  jurlshigontbewiaote 


transaction :  and^  acconlini^yv  the  toiwloBBtag  if^ii  tab 


aiter  ti^dDg  that  the  defenders  wem  bound  t& 
coDimunicate  the  real  burdaiiA,  Jce^  froceedi  to  iadf  Ibt,  )^ 
the  ne^kct  of  tills  dutyv  ^  the  defeoidiin  becune  rofponitljli  |r 
any  tosa  ocatgio^d  fAeruAy/ 

"  But  waiving  thi^,  and  Holdinf  the  sutnmonf  to  be  nfldni 
to  include  this  broad  grtiund  of  liability,  the  Lard  Od&atfi^ 
umrs  to  the  rea^ious  upon  whieh  it  restf.  It  Msoma st  tli 
outlet,  that  but  for  the  agent\<?  silence  in  fegitrd  t&  tlife  p^ 
able  securitieSf  the  employer  wtjuld  not  haTe  iiiltiiin^  ^ 
money.  But  is  this  to  be  assunned,  or  r4tben  is  tlu^  tn^  p^ 
tumption  90  pereraptory  and  tseocltttiire  in  fkTotir  ef  it,  u  ft 
render  it  a  rule  of  law  neocssitfilj  applksilile  to  all  ntdi  ^m 
tions  ?  The  Lord  Ordinary'  dottbta  rtliit.  What  ^cntm  lb»pi' 
fiuer  wouki  liave  taken,  had  the  ptickr  locufifiei  been  fiMMk 
cated  to  htm,  itt  at  best  but  a.  matter  of  >necuktinnggpfnm 
lity,  and  if  any  speculation  of  the  kind  red  1di%  % 

must  embrnee   thia  additional  hypot^<^  ..)  amailil 

with  the  event,  namely,  that  the  agent  uHbrLdt  and  wuttkB 
secure  the  cmplo^'er  absolutely  affninat  the  effect  #f  il»Qfe  p^ 
frralfle  burden 9<  in  conipetition  with  tbal  to  be  gnffiladlbcdil 
loan.  Now;  it  docs  not  appear  to  the  lAird  i^Minair,  tfaMnl^ 
log  this  into  vlew%  there  is  nny  pn^umptiyn  of  ibis  kindM* 
tended  for,  ;mrticularly  iu  a  ca^e  like  iImi  prDstnt,  irhii  ii 
loan  waa  intended  not  as  an  investment  of  munej,  h^mB 
aceonimodation  granted  by  one  bi'other  to  another 

**  Enu  beudea,  the  lending  projiosttion  of  the  pursiadi  «ta 
brouf^ht  to  the  test  of  eonae^iuencei,  At^^nu  itib^y  urtktiA 
If  the  ai^snmption^  or  g^eral  presumption,  i«  wtU^fuojiidit^  i 
mo^t  hold  ID  every  case:.  If  the  agi^tf  fbr  imteihce.  tutent 
search  of  incumbrances,  the  subsequent  discovery  ctf  AAiia»» 
tnranee,  to  the  extent  of  £26,  will  bind  him  in  t^kt  lfa#fWl 
tmnsaction  oil'hi!i  employer's  hands,  akhougb  it  beptw^li 
demonstration  that  the  loss  on  the  transaction  aruM  frtttdi^ 
cum  St  an  ce^^  such  as  deprcciatifin  of  the  lands,  lotttlj  ne» 
nected  with  that  trifling  iucumbrance^  TUeji,  as^u^  emil 
ttie  incumbrances  not  conimumcated  are  aeiiiilly  pid  d| 
without  ultimately  affecting  the  knder^t  tceuHty  a!  liL  di 
pmposition  of  the  pursuer  must  still  hold  tr"*»d.  F*iiiiBiii 
event  of  the  lender  tailing  to  obtain  hi»  :  (^isnaiqvaa 

of  the  depreciation  of  th^  iaods,  or  the  ll  r.  oimmA 

on  the  preferahle  debts  which  wens  *  muLojiuntiHied,  fir  te 
eviction  on  prounds  not  discoverable  from  the  feo»c4  *■ 
would  of  cmirsf  be  a  loss  arising  on  the  tranMCti<H«»  Jind  if  ii 
agent's  failure  to  commuuirate  the  exisiing  lncnnib!Tmi'«»cil 
date  of  the  loan  were  held  in  law  to  subject  him  to  d**»i* 
eousequenccB  of  the  transaction,  ou  the  ground  that  if  to 
breach  of  duty,  he  had  induced  his  eaiployifr  to  enter  ^  % 
the  consequence  would  be  exactly  the  same,  wh«tlier  Ik* 
communicated  incumbrance  were  ontataiMliiig  nf  not  Ol^ll 
take  another  class  of  caetesi,  to  which  tho  r^aioiiiiigof  ll«^ 
suer  is  just  as  applicable — that  of  saiai.  It  it  obviocj  lisJt 
party,  on  detenuinin^  to  buy,  is  just  as  much  inlluenwJ  ij^ 
ramtideration  of  treedom  from  E«al  bunletit,  as  oaa  fd»|» 
poBcs  to  lend.  Hut  if  the  ageat  fails  in  a  aDSFthdiHt 
bran  CCS  prcTious  to  a  sole,  i^^*"*  '^  '^'^  vmsnuieDOttiii 
amount  of  Ids  liabihty,  on  '-  urabnaOHM 

afterwards  discovered  ?    Is  it  .|iiiM«,a^i 

somewhat  loosely  termed  in  tlw  purKiiers  eiwl  OmM^ 
purchaser  in  such  a  caaeobU|]^  the  ii«>iit  tdtikftlh^Ni'li^^ 
his  hands,  on  the  sinftle  ground  tliat.  bad  ht  known  tif  ifci  1^ 
cmnbrances,  he  would  not  liave  pfUfihaMdt  althouflt  ^^ 
was  ready  to  clear  awny  them  fDciimbfmoc&  aod  ik»  ^ 
him  in  the  same  situation  as  if  they  hod  not  €xitti^  * 

"  llie  Lord  Onlinar^  thinks,  that  in  tlifte  iip5***«3  tua 
which  are  perfectly  fur  tests  of  the  prindpik,  tht- 
party  against  the  agent  could  not  be  suataiJiEd^    I' 
reason  of  this  to  be^  that  the  lo^i»  trulpr  aod  kf0l^  utyjlf^ 
to  the  failure  to  search  for  and  report  inruuililttfW  l> *?% 
but  tlie  loss  actually  created  by  tlie  exisfefiofr  aii^.«*f»«S«« 
the  incumbranooa,  of  vfhuAi  the  einptoycr  waa  ](• 
ranee ; — ihat^  as  the  amount  of  that  tpccial  Uim  idrr 
exactly  and  arithmetically  defined,  it  ibons  tHc  i.  .^'  -     ' 
agent's  retiponsibility.  and  m  not  to  bo  cotnLinv!  t^'T-*-  *^ 
irith  the  loss  art  sin*;  frora  otli'  for  wkidi  hr  us^^ 

apongibte,  and  whieh,  iittltou 
action  is  only  contingvnt  sum 
his  neglect  of  duty  b  entiroihr 
entir  or  hrtiich  uf  datr  coniitsta 
«f  inaufitttte^l 


tar  w  liioi  ■» »»  zlll^ 

'  utso^j^notidL    la  ihot,  tf  ^ 


w«.] 
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a^mfb  grilnrc  tD'CDuimwiicate  titemvtbe  Losd-OrcBiiairy  cob- 
fidert  the  appropriate  reparatioa  of  the  error  to  be,  ^  placing 
(A  the  enqitoyer  in  the  very  situatioii  vhich  he  would  hare 
beU  if  the  representation  had. been  true.  From  these  conai* 
derations,  the  Lord  Ordinary  is  led  to  the  conclusion,  that  the 
otitf  trae  principte  of  the  a^ntfs  KabUity,  which  admits  of  ge- 
ndnil  application,  is  that  ulluded  to,  though  less  ooofidently,  in 
Ittafwraer  note  to  the  interlocutor  of  the  28th  of  Jnne  1837, 
XhaX  the  liability  of  an  agent  for  a  mere  fiEulure  to  search  the 
nicord,  unaccompanied  with  any  evidence  of  intention  to  de- 
cdte,  cannot  be  carried  farther  than  an  implied  or  constructire 
warrandice,  that  the  estate  is  Arce  from  available  burdens,  and 
does  not  ^tend  to  an  absolute  warrandice  of  the  debt,  in  the 
etent  of  a  deficiency  of  value,  or  of  a  supervening  eviction,  on 
a  gnmnd  independent  of  those  burdens,  and  which  a  search  of 
the  records  could  not  have  discloi^ ;  and,  according  to  this 
principle,  the  loss  in  the  present  case  must  be  estimated  by  the 
Antonot  to  which  the  uncommunicated  burdens,  still  afibcting^ 
the  estate,  aluridge  the  dividends  which  would  otherwise  have 
been  drawn  by  the  pursuer,  as,  on  this  being  made  good,  he 
would  stand  precisely  In  the  same  situation  as  if  those  burdens 
had  never  existed,  or  as  if  they  had,  in  obedience  to  the  war- 
randice, been  bought  off  by  the  defenders. 

••  On  looking  into  the  decisions  referred  to  by  tfie  ptn'suers,  it 
wMl  be  found  that  they  establish  no  rule  inconsistent  with  the 
prlndple  on  which  the  Lord  Ordinary  has  estimated  the  da- 
maipe  ia  this  particular  case.  In  the./?rs/  place,  the  great  class 
of  cases  In  which  persons,  whether  official  or  professional,  have 
been  held  liable  for  the  amount  of  the  debts  which  they  were 
e^nployed  to  enfbrce  or  secure  by  certain  measures  committed 
to  thdr  charge,  and  blundered  in  the  perfbrmance,  will  be 
found  to  turn  in  a  great  measure  on  considerations  not  exactly 
applicable  to  the  present  question.  When  a  messenger  blun- 
ders the  execution  of  a  caption,  or  the  magistrates  of  a  burgh 
allow  a  debtor  to  get  out  of  jail,  they  are  held  liable  for  the 
de!it,  because  the  law  presumes  that  the  enforcement  of  the 
dUiganoe  wiU  secure  payment,  and,  at  any  rate,  it  is  impossible 
to  prove  that  it  might  not.  In  such  cases,  there  are  not  the 
means  of  placing  the  complainers  exactly  in  the  same  situation 
as  if  the  parties  had  done  their  duty,  or  of  estimating  the  loss 
M  distinct  from  the  amount  of  the  debt  And  again,  when  a 
conreyanoer  is  employed 'to  frame  a  security,  and  coqimits  an 
error  in  completing  it,  which  renders  it  unavailing  in  a  compe- 
tHloh,  he  may  justly  be  rendered  liable  for  the  debt,  on  the 
ground  that  he  was  bound,  by  his  contract  of  employment,  to 
mmish  a'  valid  deed,  and  by  the  implied  warrandice  in  that 
empioyment,  became  bound  that  it  should  be  a  sufficient  deed 
for  the  purpose.  In  the  general  case,  the  application  of  this 
principAe  must  subject  him  to  the  absolute  payment  of  the  debt, 
because.  In  general,  the  question  arises  only  when  the  ineffici- 
?ttcy  of  the  security,  from  its  dacte,  is  fktal  to  the  lender's  claim 
in  the  competition.  But^  even  in  regard  to  blunders  of  this 
kind,  if  matters  were  open, — ^if  the  blunder  was  discovered  be- 
ore  any  new  preference  had  intervened,  there  seems  no  good 
'ea«on  for  holding  that  the  agent's  obligation  would  not  be  fiil- 
llled,  by  delivering  a  new  and  good  security,  or  that  he  would 
le  bound  to  relieve  the  lender  of  the  transaction,  on  the  simple 
[round  that,  if  he  had  known  the  original  security  was  bad,  he 
rould  not  have  advanced  the  money. 

'*  The  dise  of  LilKe  v.  M'Donald  seems  to  have  been  one  of 
he  kind  just  slluded  ta  One  of  the  securities  whidi  the  agent 
(ndertook  to  complete  was  the  assignation  to  a  particular  debt 
rhieh  be  failed  to  render  effectual  by  intimatmg  it  to  the 
ebtor.  The  omission  was  not  discovered  until  twenty  years 
fter  the  transaction,  and  the  representatives  of  the  party 
usde  a  claim  against  the  representatives  of  the  agent  for  ^ 
mount  of  Uie  loan.  In  this  they  were  snocessfhl,  and  the  de- 
moe  fbunded  on  the  circumstance  of  the  assigned  bond  having 
oen  extingnished  by  compensation  was  disregarded.  This  was 
seveve  enough  decision ;  but,  on  looking  into  the  report,  it 
ill  appear  that  ^e  opinion  of  the  Court  on  this  point  truly 
»ted  *  on  the  impossibility  of  knowing,  after  such  a  lapse  of 
me,  what  might  or  might  not  have  been  the  effect  of  nuiking 
itlmation  at  the  time.  If  so,  the  case  clearly  fell  within  the 
leratlon  of  the  principle  already  alluded  to,  that  the  agent 
iving-conomitted  an  error,  for  which  he  was  accountable,  waa 
>and  td  replace  the  sum  advanced,  as  the  error  did  not  admit 
'  betefip  oorreoted  when  discovered,  aoas  to  place  the  lender  in 
le  tmam  «itaction  as  if  he  had  done  his  duty.  In  regard  to 
Ttoiir  h&m^^OKn  alluded  io^  vndwhSdi' -seem ^^to  bear  inoi^ 


diiocily  on  the  point  at  issue,  as  they  idate  to  the  agent's  fkil* 
ure  to  communicate  existing  incumbrances  to  his  employer,  it 
will  be  found  that,  although  some  expressions  in  the  opinions  of 
the  Judges,  as  given  in  tl^  rep<Mrt,  seem  £ftvonrable  to  the  argu- 
ment of  the  pursuer,  the  question  agitated  here  truly  did  not 
and  could  not  arise  under  die  circumstances  of  these  cases.  In 
the  case  of  Graham  v.  Hunter's  Trustees,  Mr  Stewart  was  found 
liable  for  the  consequences  of  not  making  a  search  of  incum- 
brances, and  obliged  to  replace  tlie  money  advanced,  upon  tak- 
ing an  assignation  to  the  security  ;*  and  certainly  reference  ia 
made,  in  the  report  of  the  opinions  of  the  Court,  to  Uie  obliga- 
tion on  the  {Mirt  of  the  agent  to  place  his  employer  in  the  same 
situation  Bsi/the  loan  had  not  been  made*  But  in  that  case  there 
could  be  no  room,  and  there  was  no  necessity  for  distinguishing 
very  nicely  the  principle  upon  which  the  loss  was  to  be  esti- 
mated, for  the  obvious  reason  that  the  preferable  and  uncom- 
municated securities  were  of  such  amount  that,  if  taken  out  of 
the  way,  the  employer,  the  pursuer,  would  have  obtained  fuU 
paynumt.  Accordingly,  the  defonce  was  rested  upon  varioua 
special  circumstances,  held  by  Mr  Stewart  to  exclude  his  liabi- 
lity altogether.  But  as  soon  as  the  liability  was  ascertained,  it 
was  a  matter  of  absolute  indifference  whether  ^e  loss  was  to  be 
calculated  on  the  ininciple  of  the  absolute  restoration  of  his  em- 
ployer, or  on  that  of  the  warrandice  against  the  flriating  and 
uncommunicated  securities,  because  both  necessarily  led  to  the 
same  consequences, — the  total  replacement  of  the  money  lent. 
The  very  same  remark  applies  to  the  case  of  Haldane  v,  Donald- 
son, in  which  an  agent  took  a  security  on  behalf  of  his  client  for 
£2000,  over  a  property  already  burdened  to  the  extent  of  £18,500, 
which  burdens  were  not  communicated  to  his  employer.  He, 
too,  was  found  liable,  notwithstanding  his  defence  tliat,  had  it 
not  been  for  the  subsequent  depreciation  of  the  property,  the 
postponed  security  would  still  have  been  good.  It  is  obvious, 
that,  in  that  case  too,  there  could  be  no  room  for  inquiry  into 
the  principle  on  which  the  damage  was  to  be  estimated,  because^ 
if  the  prior  and  uncommunicated  securities  had  been  taken  out 
of  the  way,  the  employer's  debt  would  have  been  paid.  From 
the  amount  of  the  preferable  and  uncommunicated  securities^ 
then,  their  operation  in  the  ranking  was  the  inmiediate  cause 
of  the  employer's  loss,  and  consequently  the  principle  contended 
for  b^  the  d^enders  in  the  present  case,  viz.,  the  implied  war- 
randice of  the  agent  against  the  operation  of  those  preferable 
and  uncommunicated  securities,  necessarily  subjected  him  in 
the  full  amount  of  the  loan. 

**  It  appears  to  the  Lord  Ordinary  that  such. cases  as  these 
are  not  calculated  to  bring  out  the  principle  at  all,  and  that,  to 
do  so,  it  would  be  necessary  to  suppose  the  circumstance  which 
is  said  to  exist  here,  viz.,  the  small  amount  to  which  the  pre- 
ferable and  uncommunicated  securities  operate,  in  proportion 
to  the  amotmt  of  the  sum  lent ;  Uien,  and  only  then,  the  ques- 
tion can  properly  arise,  whether  the  agent  is  not  entitled  to  coa*> 
fine  his  UabUity  to  the  difference  between  the  sum  to  be  drawn 
by  his  employer  on  the  security,  and  that  which  the  employer 
would  have  (brawn  if  the  preferable  and  uncommunicated  securi- 
ties had  nev^  existed,  or  had  been  extinguished  prior  to  the 
competition.  By  adopting  the  second  alternative,  the  agent 
substantially  performs  the  obligation  in  warranting  the  non- 
existence of  preferable  securities,  and  the  Lord  Oxdinarr  has 
adopted  this  as  the  sound  view  of  the  rights  and  responsibilitiea 
of  the  parties." 

To  this  interlocutor  the  Court  (20th  December  1838) 
on  a  reclaiming  note  for  the  pursuer,  adhered ;  and  a  re- 
mit was  then  made  to  Mr  Paul,  accountant,  to  report  as 
to  the  amount  of  the  loss  sustained,  upon  the  principles  of 
the  last  recited  judgment  Before  the  accountant  a  ques- 
tion was  raised  as  to  whether  ihi^  defenderscould  be  liable 
for  the  non-communication  of  the  arrears  of  interest  on 
the  heritable  bonds;  and,  on  an  interim  report,  the  Court 
pronounced  (16th  June  1840)  the  following  judgment : 

"  The  Lords  having  advised  this  case,  with  the  report  of  the 
accountant,  and  heard  counsel  for  the  parties — ^Hnd  that,  ac- 
cording to  the  true  sense  and  meaning  of  the  final  interlocutor 
of  the  Ck>urt,  the  defenders  are  liable  for  the  loss  and  damage 
occasioned  to  the  pursuer  by  their  having  neglected  to  com- 
municate to  him  the  amount  of  the  arrears  of  inteiest  due  at 
tiie  date  of  the  loan  in  question,  on  the  dc^ts  heritaUy  seomred 
WtheeMsteofLochtod,  ^O. iHt^^^i^^^f^^ 
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ad  imA  all  tile  ttritldpal  mwoom^  vecttred  in  pi«fe#0iice  ^  «» tob^ 
•eqiM'Ut  transabtknit.'* 

;tVlicn  t(ie  final  report  Was  lodged,  it  was  olyectod 
ii^qliq.^  by  tlie  pursuer,  that  the  accoiintant  had  there- 
in iiropoaed  to  stale  as  a  paiit  of  the  commnmcated 
burdens,  t,n  txt^ftt  of  interest  on  the  pur8ner*s  brother. 
Captain  Caropb6ll*&  heritable  bond,  to  t};ie  extent  of 
£60$,  "  thfl  feet  (of  that  arrear  being  a  prior  burden,) 
being  of  coorse  known  to  the  Admiml,  who  transacted 
the  loan  by  Sir  Colin  and  himself.'* 

•  Against  this  vi^w  of  the  accountant  the  pursuer  m^- 
tained—^^l.)  That  it  was  cont^^ty  to  the  prev-ious  judg- 
meat  of  the  Court,  of  I6th  June  1640.  (2.)  That  it 
proceMed  oh  the  erroneotts  assumptip^;  that  Ca^tajn 
Campbell's  knowledge  of  the  arreiu^  was  the  same  as 
thep^rsuer'^  knowledge,  whereas  their  interests  and 
their  respective  loans  being  separate  and  distinct,  no 
sueh  asstimption  can  be  jus}t<  Captain  Campbell  was 
not  acting  for  the  pursuer  in  the  loan  transaction  in 
the  cftpacity  of  agent,  nor  were  the  defenders  relieved 
of  their  responsibility  in  the  matter,  by  his  being  the 
medium  of  communication  with  the  pnrouer*  Bat  even 
Captain  Campbell,  although  he  knew  of  the  arrears  of 
interest  on  his  own  bond,  may  ^ot  h^ve  known  that 
they  were  a  preferable  burden,  and  it  was  the  defen-» 
ders'  dnty^  which  they  neglected,  to  eommunicate  that 
fiict  to  Captain  Campbell  and  the  pursuer. 

iTie  Court,  by  a  judgment  on  Slst  l^Iay  t843,  sus« 
t  nned  the  pursuer's  ol^'ectioai  Against  the  judgments 
of  the  Court,  of  Idth  January  1636,  i^th  Deoenber 
1888,  and  IGth  June  1840,  as  well  as  against  the  in- 
terlocutors of  the  Lord  Ordinary  (Fuljerton)  above 
n^rrat^,  in  so  far  as  prqiudicial.ta  them,  the  defenders 
appealed.  The  pilnvuer  also  entered  a  cross-appeal 
a^inst  these' judgments,  so  &r  as  unfovkmrable  to 

Lard  CoUenbam.^^y  Lonis,  in  tkU  esse  of  CunpbsU  p* 
Ctotpbell,  tbe  iummom  in  sabstsans  stttgod,  that  tlie  olgeel 
was.  t#  enable  Lochend  tap^r  ^>ff  tome  presfing  heritabis  4febt8^ 
thatlthepurtaer  wat  dedfwu  to  aoco— uodats  bim  so  liRr  as 
was  fonaistsnt  with  safety ;  that  the  agsnt  was  sqplmd  for 
tbepsiyoae  of  obtpining  suthentio  inibnnatioo  vetpectmg  the 
amoustiof  the  dobts<aad  iscmnbfsnses atWHtisg  the  ptapsrty  $ 
Slid  tfuitths  wffoA  wrote  to  the  pamer,  ftatfaig  that  XSOOO 
was  the^  total  amount  of  the  debts  and  incosabrasees  sitting 
the  estate ;  that  the  information  ftmnshed  to  the  pbdntiif  was 
no^corfeet^  thatmai^  debts  aflectiag  ths  estate^  spparent  oa- 
ths seoonl,  wiem  noS  OMuie^knonsi  to  the  pvrsaer^  and  were  nn- 
doDstatad  taths  atpovnt  of  many  thouiasd  pousdsf  that  the 
principal  of  such  debts  and  incmahranoas  szoeedsd  iSia^OOO, 
and  which,  with  interest  and  e^pen^eiu  oontinned  to  aflS^  tke 
estate  under  sequestration  ;  that  the  defendant  is  liable  in  re- 
spect of  gross  negligence  and  breach  of  professional  duty,  in 
fttfnisfaingffibsaly  emnesas  sad  iaasBoralia  iBSBsmstkxi.  Tbs 
anmnieits  dsea  not  sepsBSsnt  thecase  asone  of  anovdinary  e0a^ 
plojment  for  investment,  in  which  the  agent's  duty  is  to  see 
that  the  security  U  nno^jectionidile  ^  bnt^  stating  fairlj^  that  tBe 
object  was  to  accommodate  the  borrower,  it  rests  tbe  case  up- 
on sa  alls9Bd;  BahnrspFtssntathm  >of  the  ambaBt  of  inoimbssn- 
oes  sfiEbctIng  the  estste  appsMnt  wpon  the  rectini.  Tbaterhis 
ussdwanM  hamoreprof»r]7^ipKedtoyi)fidsndeomqitmi^ 
representation,  from  whaterer  cause  prooseding.  The  issues, 
aooofding^j  put  tho  esse  opon  Its  psSper  feot^;  fbr  tbs  ii^ 
qiiiQE,/n^is,>whslh8rtl|e.difiandsnt  was  empkned  tosbtshi 
information  as  to  the  incumbrances ;  asfioiM%  wfaethsr  tharaU 
leged  misrepresentations  were  aisds }  and,  .thkMf,  wJlethSr 
tbsfeby  the  pnssiisr  «as^  hiduoad  to  sdsanee  his  neney*  Tbs 
cAa^  .was,  I  thinks  un!brtoaale]9B.«tthABaisn  flrons  ths  iuijr^.  .Inut* 
the  effect  was  onlj  to  throw  upon  the  Court  the  diltji  cf  solTisg 
the  qaestiaQS  raised  by  the  issues,  lUlich  I  thiftk  psspsi^  ehi* 
braced  the  vlisliscsss.   d  ahstsin  fipom  making  any  oboervation 


upon  tbs'fintpskat  Quseil  by  tbofM  iwpe%.bnasHklii|^ 
opinion  that  the  pUintiff  hss  irhMlljr  failed  in  wUlHi^ilb 
two  last,  it  Is  anneoesasjcy  to  ^o  so  in  order  to  ^spwc^  tU 
casa.  The  pbiatifl^  sUegipg  direct  misgypcwpnUtkny  k  iMai 
to  psBTS  it;  but  I  dp  not  find  any.  eiridence,  W.wifQn  tk 
chiu^e.  It  is  obserTSbl0  thi^t,  although  the  porsa^  now  mu 
his  conqfthnat  principally  upon  bis  not  barisg  Uen  infonoed  Jiu 
interest  due  tti»a  the  herilabls  debts,  or  of  th9  claim  of  tk  ifiki- 
ing  eraditors,  he,  in  the  third  arti^e  of  ^  uond<»Gesdan^  sais 
that  theobjeet  of  .the  low  wss  to  ni^l  thepKssiBefirgm^ 
sontcea  Hir  Colin  snd  Captsiu  (CanipbfeU  joio«din  tWkai 
and  the  whole  arrangement  was  le|t  to  Captaio  CuqiH  v^ 
acted  as  ageoit  for  81r  Cq4uv  WhateYer4ntoDi4vo,th»i^ 
came  to  Captain  QMUpbcll,  was^in  Its  legal  o^en^oobCsoB^ 
cated  to  Sur  Cblin«  The  whole  evidenoe  is  docam^auaij;  ad 
theflrst  in  date  is  the  stateuient,  Ko.  166  and  167,  sdminedi 
the  answer,  to  defendant's  sixth  statement,  ^nnkibea  hj  k 
Martin,  and  of  which  Captain  Campbell  W  ksowledge;  gad 
the  account  shews  the  beritalHe  dobts  tp  be  XSS50,  tbepaieu 
debts  £2&d8j  and  the  psesamg  debts,  including  ioterat  i^ 
heritable  debts,  iS3700. 2.  6^  makiiig  in  aU  X1^088. 1 6.  U 
not  find  hihihiting  creditors  distii^iisbed  in ^hfe  stateant ;  te, 
firom  the  plaintifiTs  third  article  of  pcadescendcnci^  i(  awb 
assumed  that,  amongst  the  pressing  d^bi^  wene  iDdfidsioi^ 
tors  who  had  obtained  inhibitioQS.  In  s  letter  from  Mr}Lna 
to  Captam  Campbell,  the  S6th  of  May  1820,  be  ailodet  to  Ma 
Anderson's  debt,  which  is  one  of  tbe  pressing  dcbt^  « thii^ 
ject  of  an  action  of  abjudication.  With  thatletter  and  futisa 
before  him.  Captain  Csmpbell  knew  that,  IndepeodeBtlyc^  ii 
principal  of  the  heritable  debts,  there  ws,s  inteDpstdoenpasiiiih 
and  that  there  were  other  cieditors  whose  debU  ven  ^ 
ing,  and  who  had  obtained  inhibitvm»  of  tbe  impomaa* 
which  Mr  MarUn'B  letter  of  the  2eth  of  liUj  sp^tei 
Ths  &ct  of  Captain  Csmphell  having  this  knowledge  ii(^tb 
highest  importance  in  putting  a  oonstmction  opon  Ui  ietuf  i 
the  17th  of  Julj,  npon  which  the  whole  of  the  puiwer'icKe^- 
pends.  In  that  letter  he  writes  to  the  agent,  aad.saj^''I»ir 
poae  thst  you  have  made  eveiy  oeoesssry  wwzy  st  tfaeBc^ 
teivOffice,  that  not  more  than  ^eeoOQsom^  odd  hnadredK^ie^ 
table  bonds  were  csi  the  estate  bfibre  this  last  of  om.'  Ii^ 
been  supposed  thst,  l^  "*  heritable  bondfli'*  Ci^litsia  Gi&^ 
meant  H  charges  afiectaag  the  estate i  bnt.  thisis  aotaij a 
arbitrarj  assuaiHtion*  oontrsry,  to  the  direct  motaiitt  tf  v 
words  usecl  but  is  proved  to  be  impowJ^  fnm  tfw  &a< 
Captahi  CampbeU having beef^  ^previpuafa^  i|»f^smedflf the* 
rears  of  interest  upon  the  heptable  bond^  and  ths  gIkbs  » 
hilstmg  creditors.  Of  his  ^ifiedge  of  the  etSxid'tm 
tion  there  is  fbrther  proof  A^em  his  leUers.  of  2d  snl  94  Kfis 
1821,  wheOvafiartherioan  beiag  ii^QoatemnUtio^bsiB|n> 
as  to  the  smoant  of  heritable  debts  and  iphiUtiflBi^  sad  i» 
ther,  from  the  sUte  of  the  herital>Hdehts  and  ishilatiaBi^  ^ 
farther  kisn  shoukl  be  made.  4  detaikd  statemeotwiiaps 
difl^ly  ssntlehlnit  ia  a  Jettec  dated  7th  < Msich  X9il_^ 
this  tiaie^  at  sU  evwts»  Csptsin  QvnpbeU  luid  distiaa  ss^ 
tion  of  sll  the  psrticularai  and  if,  t^  h^  jiot  Utonmm 
suohinlbnDaticii,  and  still  more,  if  the  amonat  d  ^^^TT 
braiwesaffltetingtIijMe  estate  had  been  betbie  mismmttn* 
him,  would  he  not  hsv»  ooaplsisecf  of  the  ooQdnct;<s.tbeif^' 
Bat,  so  fiir  finooi  thiS)  we  have  a  lettei^  ^offt  jjwm  tp  thi  y 
dated  12th  March  1821,  in  which  he  ei^pseiKt  miv^ 
mskes  no  oompUint— but  retnras  his  b^  thyiki,  ssa  ly  » 
uther  U'lkT,  of  ad  uf  AinJl,  ^a-Ji-o.,.,.  :.,  ;'.p;H  :,/ 
On  tlvt-  :iJstof  Mrty  l^yUl^  Uapuin  Ci^nipbtH  ^^ 
niihed  with  a  fltwU^mtnt  uf  »11  tbe  deUa,  uicluUi^  - 
ffiiUhing  the  inltrofit  upou  ilm  Writable  debt*  mA  V-^  ■- 
Xum4y  iU  whicJi  nt'itJiisr  sttrprtse  nor  oomplaiot  vii  rs|r**» 
by  hi  in,  nor  dves  h^^  npjK^Ar  si  aiiy  timt  to  \mn  ^''"  ~ 
the  4MJniIuc'.t  of  tJi«  afrtnt,  or  ttllegisl  lliat  »jiy  eii 
had  1j^«i  T>ift(le  to  him,  ^  that  Le  haJ  beta  kepi  — ■— ^ 
or  iJic  amount  and  natufe  of  the  chaigcs  npoo  iJie  ^^i 
U  true  iliat  Sir  Colin  Cwni*htJl,  in  a  kttcr  of  thi  ^^ 
l&ai,  !itttt4Bd  Uwt  he  bad  an  ii^TCssion  thM  the bisrijwh**' 
took  pK^cedeoce  of  all  iiihiliitiwos  and  oShiir  ^t^  IMP  *• 
Jater  dutc ;  but  tio  coinpiuiiit  i*  outdo  vf  tbe  cea^ioci  rf  ** 
agent,  or  of  &j\j  misrfcprfcfLiitatluii  havit>g  Utij  mi^k  t/ 
and,  in  the  abj^nce  of  any  auth  ground  of  cginplii^ 
cumitancc 
le^^  i%hL 

S^fiinfiL  tbt!  aft^nt^  »,»  »-«^*-  ^^ — -  — y^ -tt'^  ^^^    . 

wh^m  tlie  agent  directljr  conu^mpcad^i  dfk^M  Iflipl^ 


'.  of  his  having  beeiL  undei  a  mi&^ppt^hinfKff  **  ^  *" 
'.  of  tiie  inhibitingi^^rediUwi  csnuut  niru  toa|^ 
Eiiiffpnt,  and  more  *»pwa:d^  as  n*j^i*inCJ^e*^ 
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been  tfndor  any  sncb  inl$a»pr6h6iMidb.  Fb^ibtQ  ctaicnrad  thai 
then:  vradno  proof  of  the  alleged  ttiiflrep^e^nt^oii  Upon  wfaicl| 
the  plaintiff  rests  his  case ;  and  upoa  iKe  absence  of  any  such 
prodf  I  rest  my  judgment  Bat  I  cannot  bat  oibtienw  that  there 
i»  alse  an  answer  to  the  plahitlff^s  cafte  ikpdn  the  grouncb  of 
there  being  no  damage  proved.  In  Mr  Roy's  letter  of  29tii 
October  1822,  he  pats  Sir  Colin  Canypbell^  case  upon  tlii%  that 
the  amonnt  of  inliibitions  at  the  date  of  the  loan  ought  to  faaye 
been  added  to  the  principal  of  tlie  heritiiUe debts,  ftur  he  makes 
no  complaint  aa  to  the  interest  upon  the  debt^.  The  asiomit 
3f  the  inhibition  he  puts  at  £994.  12s. ;  bat  aa  £1000  of  the 
liOTitable  debt  proved  to  be  inoperatite  against  the  estate,  any 
representation,  if  any  such  had  been  made,  that'  the  anppised 
imount  of  the  principal  of  the  heaitable  bonds,  that  is,'  £88Mt 
ms  the  whole  of  the  charge  upon  the  estaite,  vfwxld  ha^e  been 
perfectly  harmless,  as  that  sum  would  have  e^tceeded  the4ustUal 
:!iapge,  iaduding  the  inhibitions:  The  advance  of  the  loan 
;:Hild  not,  therefore,  have  been  influenced  by  such  lopveseiitar 
tmn,  andno  damage  could  have  arisen frotn  tt  I  am,  therefore, 
[>f  opinion,  that  the  plaintiff  has  fkHed  in  proving  any  misren 
pfwentation  or  neglect  of  duty  on  the  part  of  ^e  agent,  or  of 
any  damage  arising  from  w4iat  is  imputed  to  him,  and  that  the 
jefcadant  is  tlterefore  endtted  to  be  relieved  against  all  the 
complaiats  made  against  him. 

t^d  Brougham, — My  Lonlf,  I  take  entirely  the  eame  y^ 
)f  tliis  case  frith  my  noble  and  learned  friend  who  has  address^ 
^l  your  Lordsliips.  The  case  is  In  fkct  put  by  the  par^  com* 
plaining,  and  bringing  the  other  into  Court,  rather  upon  misre* 
presentation  than  upon  gross  ignorance  and  n^leCt  of  duty. 
Now,  any  decision  which  we  come  to  here,  reverting  the  deci- 
sion of  the  Court  below— as  it  wiU  be  reversed  in  all  proba* 
baity,  aad  aa  I  clearly  think  it  ought  to  be  reversed— win  leave 
the  law  entirely  untouched  and  unquestioned,  which  throws  a 
certain  duty  upon  an  agent  who  assumes  to  act  for  another  in 
the  management  of  his  business — either  his  business  in  the 
Coart,  or  his  conveyancing  business  out  of  Court.  It  likewise 
leaves  the  biw  entirely  untouched  with  respect  to  that  kind  of 
luty  which  is  due  from  the  agent  to  Ms  employer,  namely,  that 
he  shall  not  only  abstain  from  any  raisfepresentatioii  la  the  eon- 
iuot  of  the  business,  but  ^hat  he  shall  also  use^doe  dlligeaee  in  th» 
conduct  ef  that  business  for  the  safety  of  his  cMeAt,  and  that  he 
shall  tlso  (for  herdn  we  leave  the  law  untotudied  too)  bring  to 
the  discharge  of  those  prof^ional  duties  whitih  he  assumeB  ta 
perform  towards  his  cEeat,  a  reasonable  knotrledge  |uid  skiU  hi 
ttis  btyjtacssj  and  if  he  either  misrepreseat^  or  neglepta,  or  solgw  ' 
son^ntly  and  tmskilf^lly  conducts  the  business^  as  that  the  olient 
is  damnified  by  those  defects  in  his  conduct,  then  he  iaanawarabl^ 
in  dam  iges  if  the  client  has  thereby  been  damnified.  The  law;  ' 
therefore,  upon  these  points  is  1^  per^tty  untoikshed  by  this 
iceision,  recurring  to  the  original  just  interioculor  of  the  Lord 
Oniiaary,  Lord  Fullerton.  And  I  observe  that  his  Loirdihip,  in 
prefacing  the  views  propounded  hi  his  note,  ^itfa  an  obeervation 
upon  tlte  low,  takes  exactly  the  sadie  Yle#,  meaninir  he  aays^  in. 
no  way  t6  break  in  upon  the  known  alnd  ac]nio4rledged  lair  up- 
>n  this  important  sulyect  Having  made  thie  remm,  which  I 
hoii^iiit  tight  (9  add  to  the  observations  of  my  noble  and 
earned  friend  who  has  already  addressed  your  Lordships,  it  is 
>nlr  necessary  fbr  ne  to  say,  that  I  agree  with  Mm  enthrely  in 
lohftngthat  the  pursuer  here,  the  present  respoadent,  haa  not 
nade  oat  his  case ;  that  there  is  no  proof  whatever  of  nisr^^resen^ 
^tion  nwm  wMch  he  relies ;  and  that  there  is  alse  no  p«oof  of 
Jither  wifet  c^skiftor  want  of  diligence.  Wit*i  respect  to  the  al* 
e^  misiafbrmation  of  the  elient  by  the  partv  la  i^ieetioarcertaUi 
l%s  a  piifty  has  a  right  to' expect  to  be  in^Hnsied  of  by  hie  fli 
>f  business,  tldngs  which  he  does  not  know.  But  if  any  thhig  Is 
mh\h  the  knowledge  at  the  party  himself;  and  his  man  of  busi- 
ness knows  that  the  party  has  that  knowledge,  he  is  not  bound 
^  tsir  him  theaame  ttiing  over  i^n.  **  Infbrming"  means  ' 
!!^  uttdfigenoe  or  knowledge  to  h  party  wldch  he  had  net 
wre.  You  do  not  infbrm  a  nian  wiren  you  tell  him  of  a  thing 
»hich  he  knows  as  well  as  you  do  yourself.  Therelwe^  that 
*wiot  be  charged  upon  the  acent  in  this  case  as  an  Impropriety. 
i  also  am  very  much  bidine(^-tikmgh  it  is  not  at  all  neeeMafy 
a  ord^  to  support  the  judgment  which  I  ask  y«tf  Lordihtpt' 
jocotteto— to  f^preeinthe  view  taken  by  lay  ndbie  an»  learned- 
rr^  as  to  the  point  that  there  has  been  no  damage  suatalaed. ' 
»t  ir  c^ihe  essQice  of  this  that  there  must  be  damage ;  Ofat  the 
^>rtyih|gtbe  daitahifled  belbre  he^ean  ^ecov^  d^riipedftafion. 
I  pon thete grounds,  iiy'Loi^  I  h^ireho a<ifti^t'WhMev«tf tliiC^' 
hisdedii^  is  wiping  which  was  CMbe  to  ilf^tM^Akly't^  ^o 


twetJtenMl  Jntoe^  the  l^vd  PpoiidenA  jeiniiur  «at]jt  Lord 
Gillies  in  the  judgment,  though  we  have  only  Lord  iriDios's, 
opinion ;  for  aU  t|,iat  the  Lord  jPresident»  according  tq  my  ape- 
collection,  says,  in  advising  the  reclaiming  note  as  it  i6  called, 
when  it  was  brouj^t  against  Lord  Fullertoh'6  interlocutor,  is  to 
coneur  with  Lord  QiHies.  Lond  Gillies  goes  into  it  at  avea^r 
lei^^,  andfroj^i  him  I  di0er,  agreeingr  with  Lord  Fuliorton; 
but  that  judgmeBQt  must  have  be^  agreed  to  by  the  Lord  Pre- 
sident, for  he  Was  present  at  the  decision,  lirfy  Lord^  Upon 
these  grounds,  therefbre,  1  hbld  that  this  judgment  ought  to 
be  levaraed,  whidi  wiU  have  the  effect  of  setting  up  the  inter- 
locutor of  Lord  Fullerton,  and  undoiny  ^\i  th^t  want  to  the  in^-^ 
peachment  of  that  interlocutor,  uicludinj|  the, costs  if  thpy  ware' 
given,  of  the  reclaiming  petition.  That  is  the  decision  which'  I 
think  ou|^ht  to  have  been  given  In  the  Inner-Hbuse,  nartieiyi 
that  it  ought  to  havd  adhered  to  Lord  teller ton'i  inierloeutev^ 
inate^  Qf  ai^iipg^Mr-that.  jJHterioeutQ^  fatcaog  welirfbunded* 

X^rci  (^vtUnhwiu — With  costs  below. 

ijord  Brougham,— y^ith.  the  costs  below,  no  doubt. ,  Here  there 
can  be  no  costs,  of  course.  My  Lords,  I  say  nothing  about  the* 
action  except  to  say,  as  I  haye  onoe  or  twice  said  in  tlie  coarse 
of  the  prooeedingfl^  that  I  do  not  very  much  admire  the  proce^? 
ing9  of  the  pursuer  in  this  case. 

Lord  CanmUU.—lAy  Lords,  I  was  prevented,  by  circumstan- 
ces over  which  I  had  no  control,  fh)m  hearhig^  the  whole  of  tlra 
arguments  ia  this  case.  I  idli,  therefore,  o£^  no  ef^nioa  upon^ 
it  to  inflveace  tbe  juc^gment  of  the  Ho^ ;  but  «^  my  two  n^l^ 
and  learned  friends  who  have  preceded  me  have  hemd  t^e  whple 
of  the  case,  and  have  expressed  a  clear  opinion  upon  it,  there  is 
litrie  doubt  that  your  Lordships  will  follow  the  advice  they 
have  given — and,  under  these  eircfumstances,  there  may  he  no 
impropriety  in  vay  saying  that,  having  heard  a  considerable, 
part  of  the  argument  on  both  sidea,  and  having  attentively,  read 
the  papers,  X  entirely  concur  in  the  opinion  Mfhich  th^^r  ha,ve 
offered.  I  should  rather  be  inclined  to  think  tliat^  although  die 
case  evidently  meant  to  be  made  by  the  pursuer  was  t^t  of 
direct  aitsripreaen^tiaa,  thie  summons  is  so  framed  as  ta  let  iif 
a  case  of  negUgence.  Bu^t,. however,  my  Lords^  I  can  ^d  no 
evidence  of  negligence,  looking  to  the  real  nature  of  the  trans* 
action,  which  was  not  that  of  a  common  employment  of  an 

rt  to  Intest  fhoney  Upon  security,  but  which  was  a  transae- 
in  which  a  man  of  business  was  oaUed  in  to  fcssist^  buiw^  < 
to  do  all  as  a  professional  man,  which  ia  generally  done  upon  a . 
transaction  of  an  ordinary  nature.    Looking  at  the  nature  of 
the  duties  which  were  cast  upon  him,  I  agree  with  my  noble 
and  learned  friend^  that  Ihera  lain  absence  of  all  la^iggncfe. 
Ther^ore,  my  Lords^  aopiKviBg  the  summona  to  be  eottoiHledy  I  . 
think  that  there  ought  tolwrebeeniudgmeatibr  the  detedant 
Tae  %iieetioa  aa  to  the  aude  of  asseesiog  the  damages  ^ua  be^ 
cornea  wholly  nnneceasaiyv  w^  I  wiU  not  give  any  opiaioa  inan  - 
iU    Bat  I  would  beg  leave  merely  to  enter  vay  protest  agmst 
acceding  tq  tho  argaatent  that  wherever,  ia.  a  irateactlon  u^ 
thda  sort,  there  is  a^y  degrea  of  BegligeaceproTed»  vduch  wHl 
make  the  agent  liaUe,  the'  mode  of  aettUngthe  -damages  ahali 
in^arielily  be  to  phuse  tfaatageot  in  the  situation  of  the  leeder 
of  the  money*  assigning  to  the  agent  the  aecurity.    Tiait  -may 
in  maay  caiea  be  a  oooveoieiit  aad  just  awda  of  settlhig  tfaa 
damages,  but  at  preseal  I  cannot  yiald  to  the  pasition  that  thai 
is  .tlie  flxsd  and  invariable  rale. 

Interlocutors  reversed^  with  directions  as  to  coets,  an4 
cross-appeal  disn^^se^*  \        . 

iMtd  BrmigkanL'^HbB  eflMofthati%  that  the  €o«vt  beioin 
ought  to  have  pronounced  an  interloaator  adhering  to  that  cC  ^ 
the  Lord  Ordinary. 

Lord  OampbelL'^Tbea.  tiie  suhetanoe  of  it  will  be  a  judgment 
olab§olvkur. 

Lord  iihiM^Ao«.*-T^th  the  oosta  of  the  prooeedings  belbro 
the  Lord  Ordinary.  Did  the  Lord  Ov^Knary  give  oosta  P 

Mr  ranHT.— -Yesyiny  Lord ;  I  onderatand  that  the  coste  were 
given. 

Lord  BrmigbaaL^^-Onr  deqision  establishea  hia  interlocatorv 
and  givea  the  oosta  of  tiie  reohumhag  petition  against  1%  and 
the  coats  of  the  Inner^Honse. 

Mr  jiadbrsoa.— Yes,  my  Lank 

Lard  Brovgkam^^WhMtBver  casta  the  Loud  Ordinary  gavo  th^ 
,  apiiellaBt  is  to  have,  and  the  eoate  of  tbe  Xnner^Hoitsi  on  a^ 
poal  from  aha  Lord  Ordinanr* 

Mr  Anderwon^-fYijHii  Lmwiip  is  aware  that  there  wereaalL. 
sequent  pnceedinga  to  vrertom  the  prior  iuteckK^atoTk        r^  r> 
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Lc^  Br€v^kanu^C^rta.\n\j-^  thers  miiat  be  IM  cOata  of  those 
proceiflinga  too.    That  is  cous^qoietitiaL 

L^rd  CofienAam^—AM  the  cousequejitial  coats. 

Mr  Tkrner.^Your  Lfiislship  ifl  aware  tliftt  it  wbs  Hot  ouf  re- 
claimmj^  petit} oti^  but  their  jiotiiion, 

I^td  Brtntffham.—Ji\L%  «tUt  they  ought  to  have  their  co«U 
of  that  at^aJust  you,  bocAU^c  we  arc  with  the  Lgrd  Ordinary  upon 
the  whole  case. 

Lord  Coftcnhnm. — The  Order  of  the  HoUic  is  thnt  which  we 
coneid^r  the  Inner- Houne  ought  to  have  pronouncedp 

Lord  Brotigh^Ju—* And  the  ^pellaet  mutt  haro  the  COstl  of 
tho  cro«B  appeal  in  n  hit^h  he  w^  re$|H>udeatt  of  coarse.  We 
q^uite  agree  in  IhaU 

Mr  Anderson, — My  Ixjrd,  I  think  bX[  the  costs  in  the  Court 
below  an?  con^eqwential  opou  the  iaterlocutor  OTcrturniDg  Lord 
Fullerton's  interlocutor. 

.  Lord  Brougham. — You  must  have  all  thoie  costs*  and  you  mail 
have,  the  eoGta  wliidi  Lord  Fullertou  ^ave  you,  aod  you  mu&t 
bavc  the  eosts  of  your  croaa'app4?jil  here. 

Mr  Anderso7}.—YeB  ;  Lord  T"allcrtoti  assoilzied  us  with  COtta, 
and  we  are  to  have  tho  eoits  in  the  Court  below  mbsequent  to 
Lonl  Fullerton^a  interlcx^iitor. 

Xjord  Breu^ham,— You  must  have  ail  those  costs,  that  Ib  quite 
cfear ;  that  follows  from  setting  up  the  t-ord  Ordinary's  inter- 
IditJtor,  and  you  must  have  the  foniM  of  the  crona-appeaL 

fjird  Ciftteahaiti. — The  Lord  Ordinary**  interiocutoTj  and  all 
the  sub^ctquent  coals  in  the  Court  of  Session. 

Lord  Brougham. —  And  of  the  cross-appeal. 

L^rd  Coitfnhnm* — And  of  the  cross-appeal. 

Mr  AndcrtioiL—YQ\iT  Lordiihlps  d^misa  the  crose- appeal 

Lord  Broughftm, — ^Yes. 

Fir^t  Division*'— Lofd  Fuller  Con,  Ordinany.  —  Hajtendale, 
Tartham,  Upton,  and  Johnson^  AJfp^f;!hnts'  5b/i'cfVt>rji,^-Spotlis-' 
wnode  and  Bobertaon,  Metpandt^ntg'  <S[i^Wl(yrf.^^[W,U.D,] 


PtntT  I>tvist<Mf.-*(J,C,> 

No.  215. — ^Tjie  College  of  Glasgow,  Punuers,  i\ 

1  The  TtinsTEEg  of  the  latb  Eakl  of  EoLtNToK, 

Teinds — Hental  Bolls — TJte  pnj^mtjjt^  for  200^eaT>j  of**  two  and 
a  half  bfMs  partojm^*\fi'Gm  certain  lufidx  m  one  pftrhh  t&  the 
tittihr  0/  QRfjther  ftarufi^  fio^  not  ffive  him  m  riff  hi  I9  the  whok 
(eiltdsQf  these  hndSy  on  thf  ^r^und  that  the^  were  rentai  bfdU^  ui 
opppxinon  to  the  clftim  o/the  ffhdar  of  the  feinds  oftht  parish  in 
tt^i>/i  the  hnd«  ar€  wcfitnlfy  iitttatidj  'and  who  w  prttv^  to  hat^ 
aim  dratrn  t/simhfmm  ike  landr. 

Pa>perty— Parti  aiid  Pertio«iU— PreacHptivie  Title— .4  part]/ 
'p(mts$wp  an  expnms  rioht  fa  sutiJt4lM^  is  prt/trabk  tQ  anothtr  who 
cfaims  ihem  as  part  ana  pertment 

Tliia  was  a  process  ihr  the  valuatioo  of  the  t^nds  of 
the  lands  of  Thneplattd,  belonging  to  the  trustees  of 
Hugh  Ijuft  Earl  of  Eglinton,  brought  at  the  instancii  of 
the  College  of  Glasgow,  as  titulars  of  the  teinds  of 
the  pamh  of  Kilbride.     The  summons  waa  founded  on    I 
the  acts  of  parliament  1633,  c.  17  and   19,  and  1G90,    ! 
c*  30^  under  which  heritors  or  Uferenters,  on  obtaimng 
a  Villuatioii,  may  get  the  leading  and  drawing  of  their 
tei^idis.   The  title  of  the  pursueri§  to  the  t^uula  j^fjTiuii^- 
land  was  thus  set  forth  :  ■       ,"    -  - 
"  that,  corrfbmi  to  act  of  parliament,  dated  SSth  June  1^17, 
am!  to  fjreccpt  fVom  CJiiuirery,  dated  11th  June  161  &^  in  favour 
of  the  said  College,  and  the  then  professors  thereof,  and  their 
Eucecsaors  in  office,  and  in-itniment  of  mm^e  following  thoreon, 
dated  the  2 tit  and  recorded  in  the  Ccncral  ltc|pster  m  Saaines 
the  19th  days  of  February  Ifiao,  the  pursuers  are  titalars^  and 
have  always  possessed,  hruitrkyd  and  eryoyod^  inter  aiia.  All  and 
Hnill  the  kirk  of  Kilhridc,  called  of  old  tire  Chanterie  of  Glaa- 
^w,  lying  vrithin  the  dioeese  of  Glasgow,  with  the  haill  niam», 
fiu-nia,  teinds,  ti^ind-sheaTrea,  small  teinda,  fruits,  rpnt^  proflta, 
emolument*  auil  duties  wbatfiomeTer,  pertainioR  or  belonging  to 
the  aaid  kirk,  and  comprehendinB,  lAier  alui,  the  t^i.uds  of  thfi 
foaowijig  lands,  vii.,  the  lands  ofThriepJand,*'               - '  * '  *  * 


And  the  cioncinatofi  of  the  aiiininot)9  iras, 
**  Thcrefbre,  a  vaJuiiion  of  the  teinds  of  the  saiil  «wil  kih 
ought  and  ahoulrl  bt'  led  and  deduced,  in  termi  of  tls^fa^l 
acts  of  parliament,  ai  the  instance  of  the  puuuen  dfiifigmij 
defenders,  and  a  constant  and  fixed  yearly  duty  ou^j  lil. 
thonld  be  determine,  by  decree  of  the  said  L<>rdjs  t&b^ 
JQst,  conitant  and  true  value  of  the  teJuds  of  lli«  tild  mmi 
landfi  and  othera,  and  to  be  paid  in  place  theroof  u^ihpm*^ 
mct^  titulars  foretai^l  in  all  time  ootiibt^,  aiul  theie^a^ 
thL^reupon  entitleil  to  hnve  thcleadim?  and  drawing  of  tlwjVfflfc 
of  their  said  landa,  in  teniis  of  the  said  acta  of  parliaattoC^ 

To  this  action  preliminary  defences  were  stsoed  Ifj 
the  defetiders,  that  a  sufficient  title  had  not  ^      '" 
led  by  the  pursuers,  and  that  the  title  on 
did  libel  had  00  reference  to  the  defeadenj  Uudi 
Thriepland, 

Bj  interlocutor  of  9th  December  1S57,  ^ 
Ordinary  reserved  the  preliminary  defences  to  ba 
cussed  along  with  the  merits.    Thereafter  a  rej 
made  up  and  closed,  and,  on  21st  December  1 
Lord  Ordinary  pronounced  the  following  im 

"  The  Lord  Ordinary  having  heard  cour^- 1  r^n  t 
and  thereafter  made  avizandum^  and  coIl^ 
finds  that  the  pursuers  have  set  forth  m  th. 
clout  title  i(j  pursue  the  preaent  actiim,  if  it  shall  be 
the  teindii  of  the  defenders*  lands  rBaJty  were 
the  recent  grant  corifirme<I  by  the  statute  i^hich  i*  m 
00:  Th4»t«forc,  before  further  answer,  and  with  a  t'u/ 
pare  th«  case  for  the  decision  on  all  polnta,  ^mntj  the 
proof  of  the  allegatious  in  tlieir  condttcettdenee,  and 
annual  value  of  the  laoda  and  telndSi  Ai  set  l«rtb  te  , 
moufl ;  and  grants  th^  defenders  a  eonjunct  probadaoi^ 
af  a  proof  of  their  oiru  allegations  in  their  utatemcat  ' 

This  interlocutor  was  aflSnhed  by  the  Court 

The  question  of  the  pursuers'  title  to  imtil 
follow  forth  the  action  was  thus  dependent  ou 
of  tact  as  to  whether  they  had  a  rig!u  t<o 
teinds  of  the  lauds  in  qnestioiL 

The  pursuers  averred  thatj  for  more  tban  t 
the  teinds  of  these  latnls  were  paid  to  the  Ci 
Glasgow,  oa  the  titulars  of  Kilbride,  to  wbrch 
longed,   at  certain  agreed  on  commutadon  ( 
bolls,  described  as  **  Ixdls  parsonage"  or  sum^  oi 
latter^  yielding  from  £"2,  6s,  to  £5.  15s,  tr^ 
that  this  paynaent  of  teinds  was  re^Ir.  ' 
to  the  year  1802,  about  which  time  tl 
cutea  inhibttioDs  against   the  heritors^   ;aid 
teinds  of  every  year  since  tliat  time  bfiT? 
up  by  the  College  factors  as  arn.%ir?,     ' 
hand,  the  defenders  denied  tliat  the  t. 
land  belonged  to   the  kirk  of  Kii' 
suers,  as  titulars  thereof;  and,  on  : 
tained    that  thej  themselves   ^Kifisessed  th- 
these  tenuis,  under  the  act  16^0,  c.  23,  as  ; 
titulars  of  the  parish  of  Ejiglesbame,  in  ^' 
the  lands  of  Thriepland,  accrin^i"^  *  ^  ♦'i'^ 
tuated,  and  that  tbey  posse ^ 
nejirly  two  centuries,  the  U:\uKi=  in  lut   *.. 
including  those  of  Tbriepland.     They  mh 
oceasLonally,  isolated,  but  not  cominu^^ 
two  and  a  half  boHs  were  made  by  thei: 
the  pursuers,  but  thejr  denied  that  il 
bolls,  or  thatj  in  consequence  of  bmcIi 
pursuers  ever  possessed  «  right  to  tlie  t^'unh  ^"i^i- 
land, 

With  reference  to  the  question  a*  to  tk*  !•«'*  * 
which  Thriepland  lay,  the  ptifsi^^M  ^  iH*^  f**! 
with  the  view  of  fttfiWi^"^ 
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^bride,  and^|)i«  d^4^6rB^ipfQd^^kQed  a  f^at^nu^  of 
lociimimtftfy.  evidence,  oopnHbag  of  p]Uuis»  rentals,' 
icb  and  other  aDcient  docomeBtfi,  in  order  to  esta- 
•lish  that  the  lands  were  in  the  parish  of  Eagleshame. 
?fae  parale  pr^of  of  the  pursuers  ponaisted  p^incipallj. 
f  the  eyidenQe  of  old  people  eoimeoted  with  the  difr* 
rict,  who  remembered  eeirtain  dis{)ate6  tliat  formerlj 
xisted  in  r^ard  to  the  parish  to  which  Thriepland 
bould  belong,  while  the  documenfary  evidence  of 
lie  defenders,  which  c^xtcnded  over,  fi,  .period  of  200 
ears,  uniformly  described  the  Vn^  ^V^^iated  in  the 
arish  of  EagleshamiB.  AH  \he  reht^l^  paprepverjr  of 
ie  pursuers,  witl^  one  exception, .  de§cifibed  tlie  lan^ 
5  being  situated  in  Eagleshame,  and  ultimately  tbisi 
ict  was  f^carcely  dispi^ted  bpr  tihe  pi^r^u^rs.  .  . 
The  pursuers  />&<m5sJ-.-1,  S.upposing  XhriepUnd  i^, 
)cally  situated  in  the  parish  of  £agleshaipe»  that  ^s  no 
tt5wer  to  the  ckiin  ii^  point  of  law.  .^  Jt  is  notorious. 
lat  many  instances  have  occurred  in  whict  lands  lo- 
illy  situated  in  one  parish  pay  teinds  to  the  titulajirs 
f  another.  Of  this  many  instances  might  be  quoted, 
"be  origin  of  the  right  may  be  lost  in  obscurity,  but 
le  fact  that  teinds  are  often  paid  to  the  titulars  of 
Bother  parish  is  notorious:  Etsk.  ii.  10,  11.  2.  The 
redecessors  of  the  defenders  having  p^ud  to  the  pre- 
ecessors  of  the  pursuers,  for  nearly  two*  centuries,  cctt 
un  bolk,  in  commutation  of  the  teinds,  termed  rental 
oils,  the  titulars  are  at  liberty,  at  any  time,  to  use  in- 
ibitioD,  and  to  claim  the  full  teind.  Thb  doctrine  is  laid 
3wn  by  Erskine,  (ii.  10,  25,)  who  farther  states,  that 
Js  unneces^ai'y  that  the  titular  shguld  be  pbliged  io 
roifoceilie  lease  whereby  the  heritors  pay  the  rentid- 
w  Bistea<i  of  the  full  teiud.  The  payment  may  be 
«de  eitifier  hi  ^rtu^  '6f  a  written  rent  roD,  or  barely 
y  the  use  of  payment.  In  the  caise  of  Xennox,  2^d 
fkrch  lfef6';  Mor.  lo,328,  the  tenants,  who  were  ac- 
Istomed  to  pay  certain  rental  bolls,  were  held. liable 
»r  the  same,  although  exceeding  the  real  teind  of  the 
^Wi  produced,  "  aye  and  until  they  niake  intimation  to 
[6  titulir  offering  himthe]  actual  teinding  of  his  corns." 
Ad  th^  dan^  Was^found  in  the  cases  of  Galloway,  (I3th 
muary  1629,  and  20th  February  1633).  The  same 
lie  of  TCoutS!^  will  apply  to  the  titular,  who  must  accept 
lyment  bf^tfre  rental  b6ll  if\  lieu  of  tbe.  tithe,  until  he 
les  inhitntioh  in  ttie  ordinary  form.  Proof  of  the 
age  bf  paying  rental  botls  is,  therefore,  all  that  is 
(juii^d*;  and  that  is  either  proved  by  the  fact  of 
ch  payment  having  bedn,  made,  or  it  miay  be  proved 
a  still  more  conclusive  form,  bv  proof  of  Uie  fact,  and 
(try  ill;  the  rent-roll  of  the  titular  or  proprietor  of 
e  teihdk  Th&  entries  in  the  present  instance,  which 
e  fbunded  on  .^y  the  pursuers^  as  takeif  from  their 
okfl,  prove  "both  these  facta.  They  shew  that,  from 
period  immediately  subsequent  to  Uie  College  obtain- 

La  i^jg;ht  tti  the  tetods  of  Kilb^e,  two  and  a  half 
were  paid  by  th^  tenants  bf^Thriepland  to  them, 
id  th^^  are  described  as  parsonage,  and  can  be  held 
nothing  etse  than  rental  bolls. 
^Se^i^m^  TpT  nearly  two  centuries 

e^lES^Ifidfi  l^iiilYha^^  fieen  ih  possession,  as  titulars 
m^pifai^'()f  Eai^l^  Oie  teinds  of  Thriep-. 

ftdy  jrhich  have  been  all  along  "      "   - 


tveen  the  Earl  of  Eglinton  and  the  minister  of  Sliigkis- 
hame,  with  consent,  of  the  presbjrtery,  a  stipend  w^ 
modified  fropa  the  lands  of  Thriepland  to  the  minister 
of  Eagleshame,  along  with  a  sum  to  the  schooln^t^ 
of  ^lat  parish,  and  the  stipend  thua.  modified  by  that 
oontraot  continued  to  be  paid  down  to  the  year  1791.. 
By  the  subsequent  lopalities,  these  lands  were  i^lsp  alio-' 
cated  iipon  for  the  teij;ids  of  Thriepl^d,  ai^d  thiu^  the,, 
defenders  have  been  in  possession  of  the  teindanow 
olaumed  by  the  ptirsuers.     2.  The  defendens  having' 
established  that  Thriepland  is  in,  the  parish  of  Eagles-' 
l^^e,  of  which  parish  they  are  the  undisputed, tittihirs,^ 
it  is  incumbent  upon  the  pursuers  to.  produce  a  clear': 
and  nndoubted  right  io  the  teinds  of  these  lands,  and 
to  shew  what  express  titles  they  found  upon,  as  prefer- ; 
able  to  the  otherwise  undoubted  exclusive  right  of  1^6* 
defenders*  ..But  the  title  which  the  pursuers  have  prorrr 
duced  does  not  refer,  in  the  remotest  degree,  to  the  ^ 
lands  in  question.     It  applies  to  the  parisih  of  Kilbride^ 
in  the  county  of  Lanark,  and  not  to.  any  lands  situated  . 
ii^.  tlief parish  of  Eagleshame,  in  the  county  of  Renfrew. 
Assuming  that  a  payment  of  two  and  a  half  bolls  wai^ 
made  continuously,  (which  however  ii  denied,)  the  soje 
claim  of  the  pu/suers,  in  point  of  law,  is  rested  upon  this 
use  of  payment ;  and  their  claim  must  therefore  be  basad 
upon  prescriptjlon,  a^  having  acquired  a  righ^  t^  ih^ 
teinds  as  part  and  pertinent  of  the  kirk .  of  Kilbride.; 
But  it  is  denied  that  the  payment  df  teind  fh)m  lands 
proved  to  be  lying  in  another  parish,  even  for  a  hun« 
dred  years,  would  have  given  Uie  pursuers  a  prescrip- 
tive right  to  the  teinds  of  the  lands  from  which  these 
teinds  were  paid,  as''  part  and  pertinent  of  their  grant. 
No  ca^e  has,vor  ean  be  adduced,  where  Ihe  tilUlaroron]&^ 
parish  ha%t  without  title,  e^c^  suah  m  he  m^ty  foubd 
upon  a  continued  use  of  payment,  been  held -to  have^ ac- 
quired a  prescriptive  right  t^, the  teinds  of  the  lands  in  ' 
another  parish*    The  only  cases  where  teinds  have  bean 
held  to  have  been  carried  as  part  and  pertinent,  are  of  k 
very  special  and  peculiar  nature.     They  are  cases  where 
parties  ha\'ing  right  to  the  teinds  of  their  own  land^, 
sold  these  lands,  in  such  circumstances  and  on  such 
terms  as  to  induce  the  belief  that  it  was  the  intention" 
and  understanding  of  both  pa i  tics  m  thij  ihnu  tliut  the 
right  to  the  teinds  also  should  bt;  tninifi:ri-ed  with  the 
lands:    Scott,  Mor.  15,638;    Ciilltjoder,  Mor*  l^/ABj 
Ramsay  v.  Rose,  Hailcs,  75^.     Thcee  cases,  where  it 
has  been  held  that,  under  certain  circumsfarice^  an 
heritor  may  acquire  right  to  the  teinds  of  hU  own  laml^ 
although  these  teinds  may  not  have  been  expressly  dis- 
poned to  him,^have  no  analogy  to  and  can  be  no  au-  ,, 
thority  in  the  present  case,  which  is  not  one  of  an  heri- 
tor claiming  the  teinds  of  his  own  landa,  but  which  ii 
a  case  of  a  party  altogether  unconuect4*d   with  the 
parish,  or  with  the  teinds  of  the  parish,  coming  and 
deman^ng  from  an  heritor  th<^  triads  of  that  heritor's 
lands,  whilst  that  heritor  is  himself  the  titular  of  tbo 
teinds  of  the  whole  parish  in  w^ich  thc^su  knds  are  sir. 
tuated*    The  question,  therefore,  here  is,  can  the  pur* 
suers,  representing  the  kirk  of  Kilbride,  and  without  * 
any  title  whatever  to  the  teinds  of  Thriepland,  acquiroi  : 
from  the  mere  use  of  payment,  a  prescriptive  ri^t  to  ] 
the  ieinda  of  these  lands?    The  defenders  appTehead,'>^'' 


^  ._^  _  '  ied,.ypan  for  tlie 

6¥^(S^€^&D$i(l..  ^  J    that  theiaDe¥|;e^  n^  of  payttient,  even  if  proved,  Wonld^  * 

1^  ^  '^^^^a^^J^lj^l^^l^^^^^  not  have*  that  effect,  In  %  j^heence'oj?  a^  Evidence;©!  bC 
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fltWe  to  the  teihds :  Connell  on  TftlieS,  p.  C8 ;  EI^Mea 

iweTdnds,  No,  2G.  Now,  altlrough  in  the  later  cafica 
tlm  Court  Imve  Lel^,  ia  opposition  to  prior  dtjcisiong, 
that  a  personal  title  did  form  a  good  ground  fbr  i>re- 
Bcription,  it  never  tras  for  one  momept.  Iirld  in  any 
case,  or  laid  down  as  law  by  any  atitlior^  that  a  parly 
could  acquire  by  prescription  a  rigUt  to  ttiind*,  witiiout 
baing  po^^sea^ed  of  any  title  at  all  to  these  teinds.  Bnt 
the  purgners  in  this  C4ise  stand  in  tlie  position  of  par- 
ties who  have  no  title  at  iill  on  which  to  base  their 
claimed  prescriptive  righL  They  have  tio  title  com- 
pleted by  infeftjnent,  lliey  have  no  dieixisition  or  ad- 
judication eon  Trying  the  personal  right  to  the?e  teinds; 
they  have  no  tack  ;  they  have  not  one  document,  valid 
or  involidj  direct  or  indirect^  connecting  them  with 
the  teindai  of  Tliriepland ;  and  with  the  exception  of 
the  allen^cil  ?mall  pajiment,  the  pursuers  have  just  as 
good  a  claim  to  the' lands  m  to  iho  teinds  of  Thriep- 
land,  B.  Even  eupposing  that  there  was  nothing  in 
the  purauera*  title,  or  in  tfie  nature  of  the  sribjectj,  that 
prevented  the  piimners  from  claiming  the  teinds  of 
Thriepland  as  part  and  ptirtinent  of  tlie  grant  to  them 
of  the  tirk  of  Kilbride,  stLll  the  chum  made  for  thoae 
teijida^  m  part  and  jwrtinent  of  a  grant  of  oilier  leindsi 
cannot  compete  with  the  frip*<ss#  r*l;Af  to  the  same 
teinds  existing  in  the  persons  of  the  defenders  :  More'a 
Notes,  p,  201 ;  Agncw  v.  Blagistratcs  of  Stranraer, 
27th  November  IJ^22.  4.  The  defenders  admit  that 
there  was  occasionally  a  delivery  of  two  and  a  half  bolU 
of  grain  to  the  pursuers,  hnt  they  deny  that  it  was  a 
payment  of  the  teinds  of  Tlui^^planil,  or  a  recogiiitioa 
of  the  right  of  the  pursnera  to  draw  thcf^e  teinds-  Tlie 
only  di>cumenta  upon  which  the  pursuers  rest  tlicir 
chiim  distinctly  shew,  tliat  if  any  payment  at  all  waa 
continnausly  made  for  the  fieri od  alleged  by  the  pur- 
Buera  from  the  lands  of  ITiricpland  to  them,  it  was  a 
iteady,  untlactuaiing,  Ihnited  payment  of  the  fiar  prices 
of  txvo  and  a  half  bolls  of  grain  ;  and,  as  stated  hy  the 
defenders,  it  wnJ!  not  paid  '*  m  the  teind  of  tlie  lands 
of  Thriepland/'  Even  a^uming  that  the  pursuers  had 
produced  evidence  auffieieut  to  instruct  that  there 
Was^  a  continuous  payment  of  the  price  of  two  and  a 
bsilf  bolls  of  ^vin  from  the  lauds  of  Tliriepland  to 
them  for  upwardii  of  IW  years,  it  is  incumbent  still  on 
them  to  prove  that  the  payment  of  the  price  of  these 
two  and  a  half  bolls  was  a  payment  in  full  of  the  whole 
teinds  due  from  these  hinds.  There  is  no  question  here 
as  to  whether  the  pursuers  are  entitled  to  demand  pay* 
metit  of  the  two  and  a  half  bolls  which  they  aver  they 
hare  continuously  draw^n  ;  but  it  ia  a  tpje^lion  whL^ther 
they  have,  as  they  allege,  a  prescriptive  right  to  the 
wjiole  teinds  in  virtue  of  this  continued  payment  of 
two  and  a  hidf  Ijolls.  The  entri^,  eren  in  the  College 
rcfiialg^  limit  the  payment  cicpressly  to  tAvo  and  a  hidf 
boUa ;  for,  in  the  earliest  of  them,  the  entry  states,  that 
"Thriepland  payeth  to  tJie  kirk  of  Kilbride  onltf  ten 
firlota?*' — thus  f?hewing  the  limited  nature  of  the  right. 
And  then  it  pfoceeds  to  state,  that  **lt  payeih  also  to 
the  kirk  of  Eaglesharae,  it  is  thought,  both  parsonage 
and  vicarage/'  Tlnis,  therefore,  while  the  lands  were 
said  to  pky  two  and  a  half  boUs  to  liiJijride^  they  paid 
both  parsonage  and  vicarage  to  Eagleshame.  What- 
ever, therefore,  was  the  origin  of  ihis  Hxed  payment  of 
two  and  a  half  boDa — whether  it  la  to  be  regarded  as 


ft  gfound-nnntitt!|  i6#  t^ind,  or  liay  olftet  i 
fixed  annual  burdeii — it  is  dear  thsit  it  cantwt  bi 
regarded  as  giving  a  right  to  tlie  \vbole  imk  w 
the  titulars  of  Kilbride.  In  the  whole  Ikt  i^  dfft^ 
ments  founded  on,  it  is  never  tenned  r^irnf  **-  JN,  ^^ 
cannot  be  assumed  to  be  such  ;  and  iliu 
gument  of  the  pursuers  on  this  head  is  tlie  re 
plicable.  The  cuLrie^  iu  the  rentals  are 
and  a  half  bolt&,** — a  quantity  totally  an^fit 
disprojHjrtionate  to  the  teinds  of  lands  ci 
upwards  ofjC200,  5,  S^ti^ytiim^  the  dclkju^aj « 
that  there  vraa  any  contiouous  ptftjments  ni&tlc  A 
isolated  paytnents  ceilalnlj  were  made  hy  t*  ^  ---- 
factors  of  the  Eglinton  family,  which^  ho-.. 
put  a  stop  to  as  soon  as  the  jnatter  omit  uoa^;: 
notice  of  the  law*agent£.  Tlie  CDtHei  in  thf* 
riiitals^  fartlien  am  not  entries  of  payns*  • 
made,  except  in  a  few  of  the  earliest  renta!- 
Uteuts  to  be  made ;  and  thus^  thereibre^  iht  caaa 
piir;*uci's  claiming  the  whole  teiod  ufmn  the  fiictaf 
men t  of  the  two  and  a  half  bolLs  is?  rendcrd 
more  untenable,  looking  to  the  in^gularity  witb 
that  |iayracnt  was  made. 

The  Ijoi^I  Onlinaiy  reported  tlie  case  fortlit 
of  the  Comt  upon  the  foUowing  interlocutor,  M 
accom|>anying  note : 

"  2Bdt  Jtinmary  tS45.— The  Lord  Ordliuiy  hatil^ 
tha  PG vised  casea  for  thu  portieSt  feigiMher  Vith  tbe 
vd&B^ — 5fi9Lkc9  avizaniluin  to  the  Lortia  uf  the  FllSt 
ihu  Cuurt  1  ApppinlJi  tins  revised  ^aeta  to  be  primeid 
withio  eight  day 9,  m  order  to  be  repurtsd :  RUd  gm 
to  etu'ol  ia  tiie  luuer-House  rolls,  on  pmmttxwn  to 
thcToot'of  tlvs  cixtifiaitc  of  thv  lioxblg  of  oac  €r^ 
pnntPiJ  papers. 

**  A'icfte, — The  fnirsuer^  have  proved,  by  ^ae  tJUtt 
by  them,  that  thej  nre  tilt;  tituhtri  of  Uia  tvindM  df  r 
it  b  as  titoiart  of  the»o  ttjludfl  tlmt  thoy  claiiii  Ihi 
kndfiof  Tlirieptondf  whicli  they  «^  fbtm  a  ^mii 
vfUwh  tht?y  accordingly  allege  Imve  lb*  a  hmg 
eeiflCd  by  them  with  the  n?»t  of  tlu;  tvmtU  eam^ 
grant    It  is  tharufure  deiu*  that  the  pursiM^ 
mi  exprc'sft  title  to  the  lomtlii  hi  que&tioo. 

**Tlic  dcfciidem^  flgairi,  Jwiv^?  pioii^d,  by  tbe  li 
Ibimd  on,  the  e^irhest  eomna'aL-jiig  iu  IfTll,  -"' 
act  1G9C\  lb  At  tliti  lii^hDioii  tamity  Jifte-,  ;. 
imU  dciva^nrdtji  thy  putmna  mnd  titulars 
paiiish  of  EaigMmuc^  aud  th«^  niAiivtaiii  that  3«i^id^  6^ 
0f  tk&  huuli'^  Tiiricpiiu^,  id  which  land*  thi^  a»  tbt' 

*'  It  wetna  V*  bt?«naiciotitly  instrBeted  thai  ttieba^ 
land  h&  iti  tUk!  ixidesti  of  Kogleshauic,  fttid  ncil  in 
Kllbriilc,     There  U  mtn^i  iTvkktiGB  Uf  ulioir  Uiftt  thi 
these  1  find 5,  as  ia  Ihe  one  »r  the  other  or  ih«»i* 
a  reJij  i.  tieen  a  cui'i  ►ilJt  or  di«fjntte 

oyer  t'  m  Ufmn  li  l*  i»f  the  imm 

t^.'inds  111  jNiqiiiind,  Uf  whii^ii  iol^  piu-«ni?r»  jiiipmf  u 
in;:  their  right  t<j  tbein,  it  ii  thoyglit  thitt*  «j  rt«] 
aerit  question,  the  ktid»  must  bo  taken  to  b^  in 
fttoated  in  the  pari^^h  of  Ea^ l^ltam*,  and  llir  f ue 
dispoacd  of  ufuin  thai  footing.  Indeed,  the  yormmt 
ftrhidt  thM  they  mu^t  aii^uti  their  csme  hmI  mi^ 
ciaitu  ufioo  dial  OMtunption. 

*^  In  this  state  of  title  on  either  -' '  T  nf  ihf 

lamb,  the  right  to  the  ijeitidi  ol  m 

pi-eiumptiu  13,  apart  tVum  poase^^.:,,   ..    ^idleip^ 
def^^nd^rs,  acid  againtt  thu  claim  bttm^iit  tigwi 
men.    StiU  there  Im  toothing  in  thm  £Mft  qjf  lb»ii: 
laDd  being  locally  sit  ua  lei  I  in  tilt*  ptkiiA  «ii  Bm^^^^*^Dm^^ 
in  law,  presenta  an  abi*alute  b»up  tv  tbn  pawwi  t»  •'**5 
tlie  Imada  of  Kilhride.  hattn^  H^H  lc»  ika  irittAiar  IM*^ 

express  tftl«v  but  oierely  nppi  |hRjnnnnMl|pn«^ 
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compreMd  withiuit.the  teipcUof  the  iaads  of  Tbriei^lanc^ 
Mug  in  A  dif&fent  parish,  it  is  clear  that^  to  hare  thAt  eflTect, 
tAepoS9«ssioii|TOted  Must  be  a  pessession  whf^  Isatftribntable 
totbfr  tHIe  tor  wUdi'tt  ia  ibcriM,  sad  is  Wiat  in^te#'ttttoiiiita 
toafaUlDsiesekmpftbe^FhdQteiiMlstifth^lAiuta^.    * 

"  Opoii  Ijhis  point  there  u^  |t  is  apprehended,  abundant  evi- 
dence of  an  actual  pa,fm6at,  for  a  irery  I6ng  period,  of  two  bolla 
hro  firlotv  mHX  fot pitrsonage,  or  M  eqtuhralettt  in  value,  liaving 
t>een  male  from  the  tekids  of  Thdepkuid  to  tbB  partoen  or 
:beir  prpdeoeuora,  •Ad  whic^  4n\y  ceased  in  1803,  updB  the  pn?- 
tuen  ujung  an  inhibitien  of  teinds,  In  consequence  of  their  cte- 
nand  tit  the  actual  amount  of  the  whole  teinds  not  having  been 
leceded  tb^by  ihe"  ddfbbders.  Indeed,  it  appears  that  the  pos- 
lemidk  thnkielied  on  by  the  porsoere  was  had'  by  the  College 
rf  GUMgow  fer  40  ye»m  piwr'  to'  the  act  Ir^OO,  funded  on  br 
tie  defendei;8,  as  giving  them  rif^t  to  the  teinds  oCThrieplanc^ 
ind  which  act  contains  aprovision  saving  the  right  to  teinda 
•revioasly  disposed  6f.  Tbe  purstiers  say  that  thia  possession 
ras  in  truth  H  OMnplet^  possession  by  theni)  as  tittihtfa  of  the 
atiie  teinds  of  ThHepland,  l^  rental  boUsi  or  a  fixed  qilantl^ 
I  lieu  of  and  as  a  commutation  for  the  fnH  value  of  the  tein4 
nd  they  liave  argued  that,  when  the  nature  of  the  proof  is  con- 
idered,  and  the  whole  circumstanced  of  the  case,  diis  is  the 
mad  eoncddsion  to  aorrive  at* 

'<  On  the  other  hand,  the  defendeff  eUege  that,  althou^^  the 
^yment  just  noticod  was  made  to  the  College  of  GUu^gow,  the 
'inds  of  the  lands  of  Hiriepland,  situated  in.  the  parish  of 
Agleshame,  were,  in  the  ordinary  conrse  of  law,  subject  to  the 
lyment  of  Mlpend  id  t^  ttiiolster  of  thai  pari^ ;  that  part 
'the  stipend  was  locaHed  upon  them  as  early  aa  1655 ;  and 
lat,  in  the  different  augmentations,  (but  to  which  the  College 
'  Glasgow  was  no  party,)  they  have  been  taken  into  view  as 
irt  of  the  proper  teinds  of  that  parish,  in  tnodifying  the  sti- 
nd ;  and  Uiey  inaintain,  that  theproo^  therefore,  tmly  goes  to 
is^thatthe  tonds  ofThriepkuid  were  in  possession  of  thefjsiraily 
EglititOD^  the  heritors  of  the  lands,  as  titnlavi  of  the  teinds  of 
e  parish,  of  Ea^ileshaniev  vtd  that  die  annual  payment  out  of 
o:fe  teinds  made  to  the  College  of  Glasgow  citnnot  be  held  to 
ve  been  drawn  as  an  equivalent  for  the  actual  teSnds,  in  vir- 
e  of  a  right  to  the  teinds,  as  titulars  of  the  teinds  of  Kilbride, 
d  theroftom  as  amoanting  «or  fiiU  poseeesioB,  whatever  pro- 
rtioQ  it  may  have  borne  to  the  whole  teind,  tet  must  be 
iwed  as  a  fixed  piqnnent  to  Which  the  College  had  ao^nired 
^it  in  some  particular  way,  the  precise  nature  of  which  is  now 
rolved  in  obsottrity* 

"  With  FBgand  to  the  statement  t^us  made  by  the  defenders, 
is  to  1^  observed,  that  the  alleged  appropriation  of  a  part  of 
i  teinds  of  Thriepland  to  ^  minister  of-Eagleshame  was  by 
ontntct  dated  in  1655,  and  tiiat  it  does  not  appear  that  it  had 
bfunoe  to  any  proeeedlngs  in  Court;  Then^  as  to  the  fkmd 
ftlitiea  in  1791  and  LSIfi,  the  temdsof  the  lands  belonging  to 

Eg&ftton  ikmily  were  given  up  m  eumults  and  It  is  impossible 
r  to  say  whetho*  those  of  ThriepUnd  were  inchided  or  not, 
ie,.  witK  raspeot  to  the  sia>sequeiit  loeaU^,  it  is  certab  that 
teinds  were  not  included, — ^the  state  of  the  tehids  oontain'- 
oidy  those  of  the  lands  the  tetnds  of  which  had  been  valued 
a  decree  obtained  in  1810^  and  which  it  is  admitted  did  not 
iprehend  the  teinds  of  Thriepland. 
It  ia  In  this  state  of  vmtters  that  the  present  case  arises. 
i  Lord  Ordinary  eaimet  say  that  he  has  formed  imy  dear 
iBoa  upon  ibe  matter  \  but,  upon  the  whole,  he  is  raUier  in« 
ed  to  think  that,  as  in  a  question  with  the  defenders^  at  titu^ 
of  tia  teittdt  of  •Eagtuhamey  the  possession  proved  to  haipe 
I  had  by  the  pursuers  must,  in  the  drcamstanoes,  be  held  to 
\  poenaesieneftfcB  teinds  ef  Thriepland  by  rental  boUs,  re- 
ad !»  a  commutation  for  the  Aill  value  of  theteiad,  and  that 
r  have  thorefrom  estiOiiished  their  right  to  these  teinds,  and 
a  consequently,  in  virtue  of  the  title  Hbelled,  a  sttflkient  title 
lanst  iii  tb^  pmeent  proeess  Ibr  the  vahuttiom 
Tlaa  opkjection'orii^nally  talcen  to  the  pursuers'  titU,  aa  le* 
to  tfaa-teindi  of  the  lands  of  fiigh  AllarstodDs,  iw^^n  now 
»  daijtiwIiiiFfl ;  bntitis  to  he  remaifcad,as  regards  them^ 

t0M%-ha4iae  of  tbe  old  hooks  ftmadeBl  on  by  the  pnrineri^ 
a  la  am  entry  referring  to  a  taek  of  these  t^ods  stated  to 
» lit— ^ipranted in  U86 Ibr  l^yMrs." 

nti^KMio^Geimwif^T!^  first  qaeitieii  in  the  fleseiit  eaef 


i«  inrpgatdto  thepoeqeationt  fo^^het^w  th^DwefiWitWa 
point  be  sufficient  It  certainly  does  a^>ear  to  ^b^  indisput- 
able thSat 'ttie  Coflege  have  ¥ight  to  the  teliids  of  the  parisji 
of  KHbride ;  afld  tbey'av^  tHttt,  M'  virtue  of  that  righ^  they 
have  dnalm. teinds  ftom  the  hinds  of  11aiflplaind}^tfap&y  maftl- 
tain'  that  the  right  they  have  thu^  exercised  has  been  so  iftrtr- 
tue  of  their  royal  grant.  Kow,  I  must  say,  that  it  appears  to 
me  t^  be  difficult  to  hcAd  Thrieplatid  to  be  in  the  parish  (f 
Kilbi%lft  In  the ftuse  tif  ttteefldenDe  which  tlie  defenders  have 
adduced.  Iiiadoid>t  see  that,  some  evidencd«f  ^dpeo|deh«s 
been  led,  in  order  to  estabHah  that  there  bad  fonnedF  been*  a 
dispute  as  to  the  locality  of  the  lands,  and  that  Thriepland  i»  as 
not  in  the  parish  of  Eaglesb^me,  !n  tlie  county  of  Renl^w^  but 
in  the  parish  «f  KHbride,  ih'the-eouiityof  3Unkrk.  But  all  this 
sort  ei  evidence;  isi  entitled  to  Tery  Uttls  .weight ;  it  ndtbef  ex- 
tends to  an  anoient  dMe^  nor  is  M  preeise  or  dc^te  In  iteelt. 
The  mass  of  documentary  evidence  which  the  defendem  have 
laid  befbre  us  Hinder  it  quite  clear  that  Thriepland  is  in 
£agfeshtaie,  fai  the  ooulity  of  Renfrew;  and  out  of  all  these 
plans,,  reatids,  taek%  aad  4idier  dominisiit^  laid  bdforeus,  la 
order  to  settle  this,  point -as  to  the  lie  Qf  the  lands,  none  Appears 
more  conclusive  to  my  mind  than  ^o  &ot  that,  in  making  out 
the  old  freehold  quaUflcations,  these  lands  were  abrays  treated 
as  in  the  county  ^f  Renfrew*.  W)b  aU  resnember  the  strictnesb 
with  which)'  in  former  thnee^  tbete  matters  were  scmtli^zed  ; 
and  especially  was  this  the  casein  a  eountyso  eiften  and  heeiip 
ly  contested.  ,  • 

Holding,  therefore,  the  pursuers  to  have  entirely  ^led  on 
this  part  of  thei#  caee,  the  ^aeetftm  now  remkins,  whether  the 
drawing  two  botis  tiwo  firiote,  fhr  a  long  period  of  time,.ii  sw^ 
flcient  to  give  them  a  right  where  o^K^wise^  they  would  not 
possess  it.  An  ingenious  attempt  has  been  made  to  shew  that 
such  payments  were  never  actually  made,  and  that  the  instanr 
ces  in  which  it  is  said  they  were  made  were  at  distant  inter- 
vals, and  origkialed  in  knisUke.  I  cannot;  hewetrer,'  addpt  ttiisw 
I  hold  that  these  payments  were  made  bv  the  ^^acls  of  ^lin^ 
ton  down  to  the  year  1903;  This  is  established  bv  the  corres- 
pondence, fiEictor^  accounts,  an4  receipts  produced.  Kow,  the 
qiuestioB  oomes  t6  be,  i^Yiti,  w^re  the  two  boUs  two  flrlots  thus 
paid 7  ^^ar giving thesUbject^Uli censidtratlen, I  can arrit^ 
at  no  other  ooncUuion  than  that  thev  are  rental  boUs,  whieh 
are  well-known  in  teind  law,  although  very  few  cases  have  oc- 
curred upon  the  subject*  and  hone  since  1  have  been  upon  the 
bench.  I  find  I^John  Comiell  explaining,  that  these  bolls 
were  ased  as  the  commiitatiDn  fim  the  whole  teinds,  and,^  long 
as  they  were  ckawn,  were  to  be^  held  as  the  MX  ralneof  .tiie 
teinds.  The  Court  have  enforced,  the  right  to  tliem.  ^u^  a 
valuatiod  should  b6  obtained  by /the  titular  or  by  tne  parfy 
paying.  This  i^  eatoctly  the  present  case.  Th<^  Is  a  clear 
grant  to  tefaids  of  XMhdde  rand  tlds  Is  a  igood  tills  to  aoquihi 
a  right  to  teinda )  for  tho  mere  liiqt  of  ThriepUnd  beiitg  in 
Eagleshame  is  not  sufficient  to  £ree  the  EgUnton  to[iily,  th^ 
proprietors  of  these  liinds,  fifom  payment  of  the  teinos  to  the 
titulars  of  Kilbride^  If  there  be  hiveterate  practice  fX  payment 
of  two  and  a  half  bolk.  If  tfaey  be  natal  bells^and  f  eatl 
hold  them  tohe  nothing  else— Uien  thela#in  ragi^rdtoithtt 
cose  is  cleaiv  for  the  title  of  the  pursuers  is  good.  I  say  n«H 
thing,  however,  as  to  a  question  of  great  difficulty^  about  which 
I  obserre  our  text-writers  ar^  not  agreed,  viz.,  as  to  the  mbde 
in  which  teinds  shall  bovalned^  whef^  by  long  usag^  they' 
have  been  eomniuted  to  rental  holls*  Blair's  opHiisai  upon;  thit 
point  is  contriuy  to  tliat  of  Ecsl^ine^  and  Conneil  combats  hothpi 
This  question  is  at  present  not  aubjudice,  and  I  do  not  feel  my-v 
self  called  upon  to  egress  an  opinion  tipon  the  subject 

LdttiMaclm^***^ThiMf»ti  qUeMion:^  some  dUffionityt'hdl^ 
asori  the  whelSkJ  aa»  unable!  to  aglets  with  the  e|»ini«ilsaiiroiS4 
ei  by  the  liord  Ordinaq^.  It  seeroa  to  me  to  bo  olearjf  eata*^ 
blished  that  the  lands  of  Thriepland  lie  in  the  parish  of  Eagles- 
hame.  Of  that  parish  the  defenders  are  tftuUrs ;  and  t,  tlT^- 
limy  hold  veiyetrodgly  that  tiiey  ak<etituliMrs«if  the  telndu  bf  fiie 
lands  of  Thriepland*  u*less  the  College  estabttsU  asuAeidaa 
right  to  them*  Have  they  dona  so  ?  In  my  <^;union  tb^  havf  i^ 
Blade  out  any  right  whatever  to  the  teinds  m  question.  Ic^ik 
BaaseatiHt»tiMnrmvveaiaMivBaaa(y  inipi^  easoaM  a  payiMBn 
df  two  ahd  a  hatf  bolls,  the  natm^^  of  whi^  they  Ntve  fiiHed'fO' 
eK|dain,aadtheorigiilofwhlclii8lostlnofaaenrity.  Itoertidn.' 
ly  happens  that  that  payment  is  eonnected  with  the  ribht 
which  they  jK)S6e8s  to  the^tularity  of  the  neighbouring  parish 
oTKifbride;  but  Thrieptiiid  is  ndt  hi  KHbride^  and  io  their  > 
ri|pitJ«B¥<MMncsVotMs,thatti)^ha^  dhKwn|kiynientoiftwd    ^ 
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And  a  half  bolK  and  nri?  tituliLrfl  of  Kilbrirje ;  but  that  la  nlL 
Their  argument  is,  that  tliat  siaffit^k'utly  shews  that  they  are 
titulars  of  Thriepland ;  and  that  thcisc  two  and  a  half  bolls 
were  the  commutAliou  for  the  whf>k.  of  th«?  teinds  of  these  Ijtnds, 
Qftotnodo  constai  that  they  are  for  the  whole^^why  might  they 
mst  be  for  apart?  What  could  have  prevented  it  that  the 
payment  might  not  have  been  made  imon  nn  inferior  rijflit  ?  It 
U  nowhere  emd  tjjfrtuly^  in  any  one  of  thea«  n^ftoy  documents, 
that  the  boils  are  rrntai  brtfh.  Thifl  might  not  have  creatocj 
perhfipa  much  difflcuLty,  if  the  party  insisting  upon  pnyment  of 
the  teiada  had  been  otherwise  the  undoubted  titnhtr  of  the 
[lAriali  in  whiqh  the  lands  He.  Then^  if  a^ny  ambiguouf  pay- 
ment had  been  made  to  him,  of  certain  bolUf  It  mi^^ht  have 
been  a  very  natural  inferenen  to  conclude  that  these  were  what 
are  known  in  teind  law  as  rental  bolU ;  but  in  this  c^bg  the 
pursuers  have  no  pretenaionA  to  be  titulars  of  Tlinepland,  and 
there  is  therefore  no  preaumption  in  their  favour  as  to  what 
the  boUa  really  were.  The  huidfi  appear  to  hare  been  too  large 
and  too  Talnable  for  two  and  a  haif  boll  a  to  constitute  the  com- 
mutation  for  the  whole  teintlg ;  andj  therefore,  I  am  oblipCHi  to 
conclude  thiit,  whatever  may  be  the  origin  or  thtf  nainreof  these 
bolls,  lliey  ore  not  rental  boU^  and  that  the  pursuers  have  fail- 
ed 111  making  out  a  right  to  the  titularlty  of  the  teinds  of 
Thrieplaud> 

Lord  Fuikrtoru. — I  nm  of  the  Bumo  opinion  as  Lord  Macken^ 
zie.  If  thej^e  lands  of  Thriepland  hail  been  in  the  iiartsh  of 
Kilbride  there  would  hare  been  no  question  in  this  case;  but 
the  c ire um stances  precent  a  ease  where  the  Ejrlinton  family 
ftre  the  undoubted  titulars  of  EagleshameT  in  which  Thriepland 
is  situated,  and  the  Collcf^  of  Glasgow  claim  a  right  t»  the 
teinds  of  these  lands  in  virtue  of  a  grant  which  is  not  express. 
The  Court  formerly  held  that  the  defenders  had  not  produced 
a  title  to  exclude^  because  it  might  be  perfectly  possible  that 
the  College  of  Gljisgow,  under  their  grant  to  the  Oianterie  of 
Glasgow,  ^.j  might  have  a  right  to  the  teinds  in  question. 
They  were  allowed  a  prcxif  to  establi.^h  their  right,  and  they 
have  only  established  this,  that|  at  certain  intervals,  two  bolU 
two  firlots  have  been  paid  to  them.  Tlie  question,  then,  comes 
to  be^  whether  these  are  nnint  hofh  i  and  1  am  of  opinion 
that  they  are  not.  Rental  tiolls  exist  to  the  ease  where  a  party 
who  has  an  unquestionable  right  to  the  teinds  has  drawn  oer- 
tain  bolls  from  the  heritor ;  and,  in  such  a  C4ise,  if  the  titular's 
fight  weiiB  oppoaiedf  all  that  would  be  necessary  would  hi?  for 
tiim  to  shew  the  entry  in  his  rental  as  eatablishlng  the  nature  of 
Ms  right.  But  in  this  case  the  pursuers  ha,ve  no  title  at  all ; 
and,  with  regard  to  the  possession,  that  has  only  amounted  to 
the  drawing  the  two  and  a  half  bolls.  On  the  other  hand, 
Jjard  Eglinton  has  a  perfect  right  to  the  whole  teinds  of  the 
parish  ;  and  it  is  proved  that  he  drew  teinrls  from  Thriepland, 
Why,  thorcfope,  should  the  Collegers  right  be  held  the  prefer- 
able of  the  two  ?  Here  are  two  titulars, — I  he  one  imsflesiing 
upon  &  good  title,  the  otlxer  not*  Why  hold  the  two  and  a  half 
bolls  to  be  the  ^'ommutation  for  the  whole  teinds,  seeing  that 
there  is  no  evidence  that  they  were  rental  bolls  ?  Whatever, 
therefore,  may  be  the  right  of  the  College  to  draw  these  two 
bolls  two  flrlots,  I  bold  that,  in  the  circumstances  of  the  pre- 
sent ease,  it  would  be  impossible  to  hold  them  to  be  the  coEn- 
ntuiation  for  the  whole  teinds  of  these  lands, 

Lt>rd  Jefre^.^l  have  arrived  at  the  same  conelmion  with 
Lords  Mackenzie  and  Fullerton.  Tlie  whole  question  seems 
to  me  to  be  decided  by  tlie  fact  that  Tliriepland  lies  in  Eagles- 
hame.  The  case  fails  on  this  srronnil,  in  all  the  point*  neces^ 
sary  to  support  tltulanty.  The  elaborate  exposition  of  the 
law  in  regard  to  reutal  bolls  is  in  this  case  unneeessary. 
Brskine,  and  the  cases  which  have  been  clecided.  go  to  a  difrtr- 
©nt  question  aHogether,  They  npply  to  the  case  where  there 
is  mn  undoubted  titular,  who  has  drawn  certain  ijolls  from  the 
-teilors;,  and  where  there  is  no  dispute  that  he  that  draws  is 
LQi  titular.  In  such  a  case,  the  iiayment  of  rental  bolls  must 
he  held  as  the  commutation  for  the  whole  teinds.  But  the 
cnse  here  is  totally  dilferent.  It  is  one  wliethcr.  bv  the  pay- 
ment of  c?ertatn  bolls,  the  titnlarity  extenrls  beyond  the  pre- 
cise use  or  possession  had.  It  Is  timitetl  by  the  very  terms 
of  the  entries  tn  the  Collegers  own  rentals,  where  Thriep- 
iMld  ti  tftid  to  pay  to  Kilbride  (tni^  two  boUs  two  ftrlot^  It 
hta  been  completely  establishetl  that  the  lands  lie  in  the  parish 
of  Eaglesltame  ;  and  it  is  shewn,  hy  the  documents  of  the  College 
themselves^  that  from  these  very  lands  teinds  are  paid  to  the 
titular  of  Eagleshame.  Here,  therefore^  the  onus  probandi  lien 
on  the  party  who  cUims  a  right  to  the  teiisds  of  one  pariah,  by 


virtue  merely  of  Ids  right  to  the  teinds  of  anctlier.  If  tkcn 
had  been  evidence  of  a  tack  grant4:;d  by  tbe  tVUe^  to  tiepr^ 
prietors  of  Tliriepland,  or  if  ttie  bolJ^^  tbemsetvei  hidbefiif^ 
tered  as  rental  bolhf  the  College  mi^ht  have  hsd  (tm  iemlUna 
of  a  ease  i  but  we  h^ve  nothing  in  the  world  of  all  this— mlpi 
merely  the  naked  fact  that  two  and  a  luUf  bolLi  irii^|iidL«i 
we  are,  from  that  circumstance  aloue,  aaked  to  otnui  t»  At 
conclusion  that  these  are  tbe  (^mmutation  for  the  mkak  tdiAi 
It  Is  perfectly  plain  that,  at  a  rery  early  periodt  the 
of  the  lands  of  Thriepland  became  bound  to  pay  ut/uia 
to  the  minister  of  Ea|;leabame.  This  la  ettabiisheJ  by  Lki» 
tract  of  1655}  which  Is  an  importAUt  adminlde  in  tht'  efidiB^  | 
and  though  voluntarily  entered  into,  waa  acted  upoa  danti 
a  late  period.  It  cannot  be  denied  by  the  ptirroBt^L  Id  ^md 
fact,  that  there  was  thus  a  payuieni  of  teinds  by  tbe  teiuuiia 
heritors  of  Tliriepland  for  more  thau  a  century  to  tin*  mnaM 
of  Eagles liamc.  How,  then,  can  yoti  hold,  in  the  imst  of  lA 
fiict,  ttiat  the  mere  pFiyment  of  two  and  a  half  botb  to  lt«^ 
lars  of  Kilbride  is  conclusive  of  the  ri^bl  of  the  latttr  B^ 
whole  teinds?  Tilts  quantity  of  grain  thai  w»  givittlBili 
minijiter  of  Ea^leshame  appears  to  have  been  gremter  llai  iit 
paid  to  Kilbride,  and^  in  every  view  of  tbe  c*»e,  Uienifci^l 
ani  clearly  of  opinion  that  ihe  right  of  the  Cotkge  to  tk 
of  Thnepland  has  not  been  established. 

With  regard  to  ex|jenses,  the  Court  wens  ^tfoil^ 
that  the  pursuers  were  justified  in  trying  ihft  M 
looking  to  the  interests  that  they  were  bound  to  gw 
and  therefore  found  expenses  due  to  neither  pfcriju 
The  Court  pronounced  the  following  tntcrlocutfllt 
**  Find  that*  in  a  question  with  the  defenden  ai  tiialan  4[ 
the  teinds  of  Eagleshame,  tlie  purtuers  havi?  not  r^tal&M' 
their  right  to  the  teinds  of  the  mxn^  of  Thriepl^d ;  umI  I0  "^ 
extent^  therefore,  sustain  the  de^e^eis  mnd  ii^^oiidf^  lU  ' 
ders  from  the  conclusions  of  the  libel  t  Find  thdt  tbt 
hare  established  their  title,  aa  titulars  of  tlie  pafi^ef 
to  the  teiuds  of  the  huids  <^  AHarslocks  i  tustjirk  ' ' 
cordingly,  and  dooem,  and  remit  to  tlie  Lord  Or' 
eeed  with  ttie  case :  Find  expeuae«  due  to  ndthLn  ^^v 
discuasion." 

Lvrd  Ordinaryi  Wood.-*  Act.  Sand  ford;  HopkirlE  1 
bell,  W.S.>  AQ€ni»,—AU.  Sol ici tor- General  (AiidcmaX  1 
iton.  P,  Fraser;  Tod  and  liill,  W.a,  A^eaig.^^.C,] 
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ith  July  1845. 

FiuST  Divtaiojr.'H:  J,CO 

No»  216. — Mrs  PoLLOK  or  Tennakt,  and  Hinli 
i^*tt^ij  Vi  Dr  FoLLOK  or  Moebis,  and  otkn*^ 
fmiden, 

Process--Jury  Trial— New  Trta!— .4  w^np|rw/*p*»**'*^« 
ih^  evidence  ftd ai  iAf  triti* 
which  had  betn  returmd  I 
Jiidtje  to  6*  consonant  w^ 
whok  evideiiiit  hud  Ufon  i 

Sequel  of  case  reported  anii^  pp,  6S  ftf^*^ 
This  was  an  aciion  of  reduction  of  acr-^; 
by  the  late  Mr  James  Pollok,  relati%^  to  1 
position  and  settlement,  on  the  gwitind  th: 
WRS|  at  the  date  of  its  exeeittion^  insane. 
sound  disposing  mind.     An  issue  httv%ng  I 
to  try  the  question  J  the  case  went  to  trial  on  K 
1B44,     The  evidence  laid  before  the  jtiTT  bj  i 
gners,  in  proof  of  the  insanity  of  Mr  FoUok 
of  the  execution  of  the  deeil  under  re^lwfti 
by  evidence  directly  cotitradictr»ry,  which  ^i 
led  to  prove  his  Eanity  at  that  time.     A  ^trvx^ 
returned  for  the  pursuei^  j^ 

The  defenders  moved  for  a  mle  10  «lw»  '*'•  *V 
the  verdict  should  not  be  safnDdd^ Jw^piWPi'y  •" ''^ 
dence,    A  mie  ht^Mgd  |^4HP«^  W  «n 
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ttimed  on  the  preponderance  of  the  evidence,  and  on 
the  comparative  credibility  of  the  witnesses  examined 
bj  the  pursuers  and  defenders  respectively. 

At  advising, 

[Lord  Ivory,  the  Judge  who  had  presided  at  the  trial, 
having  been  called  in.] 

Lord  Jufitio^Ganerol — We  have  thought  it  right  in  this  caae 
to  ctdl  in  the  Judge  who  presided  at  the  trial ;  and  we  have 
now  to  ask  hia  Lordship  whether  he  has  wy  observations  to 
make  on  the  case,  a  motion  having  been  made  for  a  new  trial, 
on  the  ground  of-the  verdict  being  contrary  to  evidence. 

Lord  Ivmry* — ^I  can  have  no  hositatiou  in .  saying  that  tlie 
Terdict  returned  by  the  jury  was  entirely  satisfactory  to  my 
mind,  as  Judge  presiding  at  the  trial.  When  I  state  this,  I  do 
not  wish  it  to  be  understood  that  the  case  appeared  to  me  in  all 
poiots  80  clear  and  decided  as  to  leave  no  room  for  difficulty. 
On  the  contrary,  there  w]as,  in  various  particulars,  a  consider- 
able nicety  and  balance  in  the  evidence  tending  to  present  the 
case  uiidef  a  sort  of  double  aspect*  and  so  stron^y  did  I  feel 
this  at  the  time,  that,  in  my  charge,  I  endeavoured,  to  the  utmost 
of  my  power,  to  bring  both  views  of  the  matter  distinctly,  and 
in  their  full  strength,  before  the  jury,  withholding  all  expression 
of  any  opinion  of  my  own.  just  in  order  that  they  might  come 
as  firee  from  bias  as  possible  to  the  conclusion  which  their  own 
deliberate  impartial  consideration  of  the  facts  should  dictate. 
The  case,  in  short,  I  oonsidered  as  resolving  emineptly  into  a 
jury  question.  And  whatever  difficulties  may  liave  attended.it, 
they  were  just  such  difficulties  as  it  forms  the  policy  of  the  law, 
in  regard  to  this  branch  of  our  judicial  institutions,  to  leave  to 
a  jury  to  pronounce  upon  and  to  decide. 

In  this  view  of  the  matter,  I  ought  perhaps  to  add :  So  nice 
was  ft,  in  certain  respects,  to  deal  with  some  views  of  the  case, 
that  I  might  not  have  been  prepared  to  express  dissatitjaction 
with  the  verdict,  even  though  the  jury  had  happened  to  airive 
at  a  different  oonclusioa  ftom  what  they  did.  I  cannot  sav  this, 
however,  without  a^ecting  the  important  qualification,  that  in 
that  case  the  verdict  would  certainly  not  hav»ao  fully  accorded 
with  my  own  estimate  of  the  real  substance  ^and  weight  of  the 
evidence.  On  the  whole,  therefore,  so  &r  as  I  am  sensible  of 
having  aUowed  myaetf  at  all  to  entertain  ot  form  an  opinion,  I 
ihould  now  say  decidedly,  that  it  appeared  to  me  at  the  trial, 
and  that  subsequent  reflectiop  has  suggested  nothing  to  my 
mind  to  weaken  or  to  alter  that  impression — that  the  conclu- 
lion  at  which  the  jury  did  arrive  was  the  conclusion  most  con* 
Bonant  with  a  fhll  and  fair  appreciation  of  the  whole  of  the  evi- 
dence, as  that  evidence  was  on  both  ^es  laid  before  them  for 
their  verdict. 

Lord  Justice' General.-=-TbiB  is  an  application  made  to  the 
judioial  discretion  of  the  Court,  and  ough^  un^ uestlonablv  to 
i>a  disposed  of  in  conformity  ¥rith  those  principles  that  have 
fieen  recognized  since  the  introduction  of  trial  by  jury  into  the 
iudidal  establishment  of  Scotland. 

At  an  early  period  I  had  occasion  to  consider  and  act  upon 
:he  law  applicable  to  cases  of  this  nature ;  and,  after  the  fullest 
consideration  and  attention  to  the  practice  of  the  Courts  of 
England,  from  which,  in  reference  to  the  act  of  1815,  establish- 
ng  trial  by  jury  in  Scotland,-  it  was  indispensable  we  should 
(raw  assistance,  I  delivered  an  opinion  in  the  case  of  Baillie 
'.  Bryson,,  from  the  principles  of  which  I  have  seen  no  rc^on 
» depart.  *  ,^ 

Its  nature  is  to  be  noticed,  l^ere  was  strong  evidence  of  a  con- 
radictory  nature  on  both  sides,'  but  as  to  whioh,  and  the  weight 
loo  t^  ik  it  was,  as.  I  conceived,  the  peculiar  province  of  the 
ury  ^  decide ;  and  as  there  was  no  ground  for  holding  that  the 
Wdict  was  in  the  face  of  the  evidence,  nor  any  such  prepon- 
lerance  of  evidence  as  evidently  shewed  that  the  jury  had  gooe 
rToog  in  pftooeediqg  to  find  as  they  did,  I  held,  with  lA>rd 
lobertion  and  the  rest  of  the  Ck)urt,  that  no  new  trial  should 
le  granied  in  that  casQ. 

It  was,  no  doubt;  satisfactory  to  us  of  the  Second  Division 
fterwards  to  find  that  our  decision  in  the  infancy  of  the  jttry 
ystem»  waalield  by  the  hotd  Chief-Commisoonef  to  be  fully 
anctiooed  l>y.^e  pinndples  laid  down  by  the  Judges  in  ^g- 
ind,  una  tAai*^the  grounds  on  which  we  had  proceeded  were 
onsidered  by  him  as  applicable  to  our  system  <rf  jury 'trial,  as 
•  silted  Ihhi^  treatise. 

J  kaiRftaocordingly  oontinned  to  ac^upon  the  same  prinoiple 
nlplyipaa^M^  and^articuUir^y^n  tjhaf  JofH^Whir/i'.  HoritOCtin 
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the  Nitb,  whaie,  in  refei^noe  to  the  }xmnds  oC  that  river  and  the 
Water  of  Solw^,  in  regard  to  stake-nets,  a  variety  of  contra- 
dictory evidence  by  engineers  and  others  had  been  adduced  on 
both  sides,  and  the  verdict  was  objected  to  by  the  heritors  as 
against  evidence ;  but  a.  new  trial  was  refused,  upon  the  very 
same  principles  as  those  that  ruled  the  case  of  Bryson. 
•  In  this  Division,  again,  in  Donaldson  v,  M'Fic,  30th  Majr  1834, 
the  Court  decided  in  the  same  way,  and  refhsed  a  new  trial    . 

I  consider  it,  therefore,  as  completely  fixed,  that  unless  where 
a  verdict  appears  manifestly  in  Uie  face  of  evidencQ,  or  where 
the  weight  of  it  clearly  predominates  against  tlie  vei-dlct^  and 
where  there  is  no  objection  to  the  law  laid  down  in  the  chargCy 
or  objections  from  the  improper  reception  or  rejection  of  evi- 
dence ;  and,  moreover^  where  the  Judge  who  tries  the  cas^  states 
no  opinion  against  the  verdict,  the  Court  ought  not  to  grant  in 
such  cases  a  new  trial. 

We  see  also  that,  in  the  English  cases,  where  there  has  bc^' 
conflicting  evidence,  new  trials  have  been  refused,  even  where 
the  Judge  that  tried  reported  that  the  evidence  in  favour  of  the 
verdict  was  weak,  and  that  he  bad  summed  up  strongly  against 
it,  and  where  the  Judge  reported  that  th^  weight  uf  ^vi(|ence  was 
with  the  plaintifi*,  and  tliat  in  his  opinion  the  Jury  ought  to 
have  founa  a  verdict  for  him.  Still  the  Court  renised  to  grant 
a  new  trial ;  it  being  stated  b^'  the  Court,  "  as-  there  was  evi- 
dence for  the  defendant,  the  jury  were  the  pnmer  persons  \o 
judge  oh  which  side  the  weight  of  evidence  was. 

Keeping,  then,  in  view  the  nature  and  circumstances  of  the 
present  case^  and  applying  to  tlie  motion  made  (or  settiug  asiOe 
the  verdict,  and  granting  a  new  trial,  the  principles  I  have  now 
referred  to^  and  considering  that  there  was  undeniably  a  body 
of  evidence,  parole  and  written,  both  in  support  of  an  affirma- 
tive and  the  negative  pf.  the  mue  submitted  to  the  jury^I 
cannot,  in  consistenc^r  with  .the  opinions  I  have  judicially  be- 
fore expressed,  refram  from  concurring  with  your  Lordships 
that  this  verdict  coight  not  to  be  interfcu^  wiib  by  us. 

It  cannot  be  a  just  ground  for  granting  a  new  trial  that  we 
ourselves  might  have  found  6therwise  h(id  we  sot  as  jurors.  We 
must  be  satisfied  that  the  verdict  is  in  fact  against  the  evidence, 
or  that  the  weight  of  it  strongly  preponderates  <^n  the  oth^r 
aide,  before  we  can,  with  propriety,"  grant  a  new  trial.  A4d 
without  at  all  entering  on  a  review  of  the  evidence  as  containOd 
in  the  Judge's  notes,  from  which  I  .purposely  abstain  as  alfo* 
gether  unnecessary,  it  is  only  requisite  to  Ba^  that,  in  regard  to 
the  state  of  mind  of  the  maker  of  the  codlcd  under  reduction, 
and  his  capacity  at  the  date  of  its  execution,  there  is  contra- 
dictory and  conflicting  evidence,  as  to  the  cflSect  of  which  the 
jury  was  the  constitutional  body  to  decide ;  and  the^.  having 
done  so,  and  no  dissatisfaction  with  their  verdict  having  been 
expressed  by  the  Judge  tlmt  tried  the  case,  their  verdict  mu^t 
be  allowed  to  stand, 

As  to  ok^ts  thill  were  noticed  in  the  cour^  of  the  argiimeat, 
in  whicli  oy w  triaU  were  rciiently  prantedj  J  m-x^l  only  gljiservie, 
that  in  that  of  Smith  f\  Gentle,  there  being  c videos  led  <^Wy 
for  tho  purauer,  the  weight  of  wliidj  bore  struogly  agfiiiiJit  tbo 
verdict  ibr  Uie  defeuilar,  1  felt,  with  the  migority  uf  ilic  Court, 
it  was  ijDpo«SijiUe  to  refuse  u  uew  trUU  And  in  another  cnm 
relative  lo  ftoaworthioe^s,  the  new  irLd  was  giunlcd  chlefiy  On 
the  ground  that  ilw  jury  hod  dUregardcd  a  dlr^^tioo  laid  down 
by. me,  that  it  was  the  usage  of  Grv^at  Bntiim,  and  not  of  Kova 
l^tia^  Lu  to  the  sufficleucj  of  an  efiuipoient  of  nAi^^  t!iai  w^ 
to  bo  Tt .  ir  T.  1  In  consiJering  the  t^videuei^ 

ZiQrd  ■  ■'■:iit. — We  ii^ed,  in  older  Utuea,  twui  Uie  mode  of 
procedui  -  Li  luiHed  iii  our  Courts^  to  tiUtv  great  liberty  in  altcr^ 
ing,  not  only  the  juil^^uicots  of  the  ^nla  Ordiharj  in'  the 
Outer- lid  use,  but  oveu  tlii-  judgments  pronouuc^^  at  advi^ng 
in  the  Inni-r-Oonae.  Aivil  in  Ciisa  wo  sbouM  fulluw  tlie  jamo 
mode  Willi  nsgard  to  jury  trifU^  It  wna  tliowplit  ihfn?fore  neetS' 
sary  io  tako  mat  eure^  tit; J  to  njuke  it  nn  express  objvi-t,  il>at 
a  new  trial  ^houli]  not  be  grantt'd  nnle^a  aome tiling  ?tUomd be 
discovered  vhich  is  so  diltlcuk  to  dvfli^e  tbiif  no  d^flniiinti  of 
it  has  as  yet  been  given  at  which  metApbysknin^  ^W^l  tfot 
carp.  It  cannot  bo  aald  tlvat  the  want  of  any  t!W,]t*T?t?e  tii  Wp^ 
port  the  verdict  b  not  cTiough.    A  prtpintleran^^e  >■'■  ■  ■'* 

may  be  suiKcient*  If  a  prqxjnderanee  o!'  r\i<J<  iitu 
verdict  could  be  demon striited  to  exi«tt  thiit  wtioUl  Ik-  t«j^pu;4ii, 
becau^  then  w«  would  l>o  6Uj-<?  that  the  jnry  went  wron^^  md 
that  they  were  bound  t<>  liave  decided  tftb^'rviirit\  ami  th<m  I 
would  hulJ  that  wtj  were  bound  to  give  a  i\ew  triuL  if  T  w4^ro 
ask^  my  pHi^ate  opmlon  here,  I  altould  be  Mlt^ivd  to  halh^ 
given  auother  vertlict.    But  Uuite  t*f itifS^f  t^mm  widlS  ^^^ 
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botb  tidct,  <m  whidi  it  wu  ilic  duty  aitcl  tlie  pTx>Tinc0  of  the 
iuTj  to  deicklc.  It  was  reniflrkH  ;1  that  thp  vt* nlict  of  a  juTj  m 
ft  c$u)o  of  insanity  i»  of  lesi  wmght  tlian  in  a  rn&tt<-r  of  trocie  or 
fO  forth.  But  tUls  iit  on  imt(!nflbl&  poiition.  Even  by  our  owa 
did  lawj  the  only  tribiiiicd  appointed  Ui  judg^;  of  inaanity  wa!<  a 
jury,  VII*,  in  a  coj^titni.  Antl,  oti  the  whole,  J  &m  quite  of 
opinion  vith  your  LoFdslup  tbnt  n  ncir  trial  cannot  he  frratited. 

Ijftrd  Fuikrion. — 1  haru  eiinply  to  exitrcss  my  {^ncwtc^noc 
with  your  Lordghtp& 

Lord  Je^rcif. — 1  ontiroly  concur ;  and  I  had,  from  n.  Ttwj 
earty  period  in  the  diacussiou,  a  sttrnn;^  impression  that  a  r^w 
trial  muit  bo  rofasud.  Tlie  principle  h  suild  to  be  of  difflcult 
definiiion  on  whicii  we  mn^it  dtx^ide  thia  case  j  and  &o  it  ib.  It 
IB  true,  howijver,  tliat^  to  qna»U  a  verdict,  we  muBt  be  clcariy 
■atist!od  that  the  juty  wt*re  wrong  ;  and  thoniHi  it  be  tnie  tliat 
it  IB  the  ppovinee  of  tho  jury  to  judge  of  credibilityt  ^wid  that 
^WG  are  to  take  care  that  we  ilo  not  aMume  the  poaitioii  of  «it* 
ting  as  a  jury  to  determiuo  on  evldanoe,  yet  tliat  i»  not  to  he 
held  without  qua lifi cation,  for  we  arc  alio  to  judpe  of  the  f/ii/in- 
ium  of  prcrpondcrance.  And  we  may  eomo  to  bo  so  satisfied 
that  it  prt^fHjnderatea  i^ainst  the  verdict  that  we  may  be 
bound  to  f^tant  a  new  tiiaJ.  For  if  thr?  jury  scU  ub  truth  by 
fhls^  weight,  we  njay  t^epudiat^  it^  and  have  it  i)Ut  Into  a  new 
balancTOr — it  having  been  HxetX^  in  uhort,  tluit  the  Court  is  not 
to  jutlgie  of  evidence  of  fact^  and  that  we  must  have  recourse 
to  twelve  mfii,  an  the  sort  of  avoragn^  by  which  the  balance  of 
fipinion  n[Mm  fact  is  to  be  a»ourtaiued.  But  if  thofio  men  com- 
mit a  palpable  error,  and  we  feel  quite  ffure  tliflt  the  odda  ar« 
two  to  one  (but  no,  I  shall  not  pretend  to  fiat  tlic  ratio)  tliat  no 
other  twelve  men  would  eonie  to  the  same  re«u]t^  then,  liaving 
been  di&iippcHntcd  in  gettlng^  what  we  waiited  Gront  tbe  £nt 
jury,  we  Imve  tiecourie  to  a  necond  jury* 

Butj  when  ijerwn.^  jiro  found  deponing  to  the  same  Tuatton 
in  a  wa^  diametrically  opp<ised  to  each  other,  then  the  vonlict 
of  the  jury  becomes  less  liable  to  be  int4>rfered  with.  Here 
the  evid£!nce  adduce*.!  on  either  side  was  per  se  eonciusiive,  and 
the  evidence  of  the  pursuor  and  that  of  the  defender  was  evi- 
di^ncc  of  different  kinds.  The  evidence  ff^r  tlu^  pnrsoer  was 
evidence  of  the  opinion  of  medical  men ^  the  evi.knee  for  tho 
dtjfender  wjw  eWdcnce  of  the  man  of  buFriness,  and  of  his  con- 
duct in  reference  to  the  testator.  Thomson's  evidence  would, 
jier  ^e,  leave  no  doubt,  as  given,  of  the  tt^atntorV  sanity ;  while 
the  evidence  of  the  medical  men  (for  the  pnrsncr)  speaks  of 
undoubted  and  iinmi«akoable  insanity,  and  insanity  of  a  pro- 
gressive kind,  goinif  on  till  the  death  of  the  testator  m  admitted 
miulness,  I  at  all  events  concur,  on  reviewing  the  evidence, 
with  the  presiding  Joflge,  And  then  the  jury  are  the  only  jndgei 
of  crwlibility.  But,  looking  at  the  opinion  of  the  mctlicai  men, 
and  their  mcAus  of  consitantly  sctjing  their  patient,  and  tlieir 
superior  capacity  of  judging  of  the  symptoms  of  mental  de- 
rangement, I,  on  the  whole,  think  that  they  came  to  a  rl|?ht 
TcrdicL  But,  saying  this,  I  by  no  mennB  think  or  suppose  that 
the  jury  thotight  that  M  Ttiomion  was  not  honest  m  his  evi- 
don«*,  or  that  his  belief  waa  contrary  to  hin  deposition.  All 
that  I  say  K  that  he  wm  perhap*  rash,  and  that  he  should  per- 
bapi  have  waited  to  have  ascertained  the  state  of  facts.  And 
then,  looking  at  Ins  tendency  as  a  man  of  business  to  support 
his  own  deefis,  and  to  defend  his  conduct,  giving,  probably  un- 
intentionally, but  poasibly  giving  to  his  statement*  a  certain 
want  ot  weij^ht,  especially  when  taken  in  ootmcotion  with  Ws 
limited  opportunitjca  of  obsen^ation,  and  the  shortness  of  the  tioM 
he  was  with  Polk*k,  and  contrasting  hh  evidence  with  that  of 
the  taodical  merv  whose  opinion  waa  so  maeli  more  valuable,  I 
think  with  the  jury  (though  they  one  to  judge)  that  the  weight 
of  the  evidence  Is  Ibr  tJie  vcrdiet. 

Without  going  into  details,  it  is  perhaps  worth  observing; 
that  it  was  very  remaj-kahle  that,  within  a  week  aftor  the  deed 
was  executed,  when  Pollok  began  to  take  fright  at  what  iie  had 
done,  and  wisheil  to  revoke,  Tlmmson,  afrer  some  conversation, 
became  aware  tliat  Pollok  was  not  in  such  a  state  of  min^ias  to 
jujtify  him  (Thomson)  in  taking  instmctions  to  revoke  the 
deed,  even  although  that  deed  revoked  a  former  settlement. 
Aad  really  it  would  not  seem,  by  the  evidence,  that  there  could 
fee  so  very  materbil  a  change  in  Pollok's  state  of  mind  between 
those  dates  as  was  nccessnry  for  tlie  defenders*  case.  These 
&eli  Hhiew  that  Thomson's  own  evidence,  evien  when  taken 
Al^w,  WM  not  absolni^^ly  satisfactory ;  wheresa,  the  eTi*lonc» 
on  the  other  side  waa  before  the  jury,  and  wfta,  I  mu^  oaj, 
nost  eogeuft  evidence. 

Theatobeervationsl  have  thrown  out  to  shew,  tluvt  on  Thom* 


Ban*s  lumesly  at  least  there  can  lie  no  Imputatioo^  On  {t» 
whole,  I  agree  with  Lord  Ivory  tltat  the  prqxmdertoee  of  eri- 
dence  is  with  the  verdict,  and  that  we  are  bomid  ta  tdm  tbi 
motion  for  a  new  trial. 

The  Court  ac<^orcIingly  refused  the  motion  for  *  ©et 
trial,  and  found  the  defeadcrs  liable  in  expenses. 

Presiding  Jurtyf,  Lord  Ivory.^fV  Amwirj:,  Ruihefftii^liiil* 
land ;  Wotlierspoon  and  Mack,  WM^  A^mU,—fw  l^mk!% 
84^101  tor-General  (Anderscm),  Inglifi»  T(am«nt;  JintMUUM 
&.S.Cn  AgetU^^^ary  Clerk,— [J,C] 


Ko,  217. 


FisST  Dmsioir. — (J.C.) 
—Jqum  StbaCHAK,  Jtinior,  PrntMc^w, 
George  Moxbo,  fkj&Mkr^ 

Expenses — Tender — Reparation^ — PPDoees— j4  par^  mmim^ 
tiofi  for  wronff<m»  ttpiwih^jawn^  l4«  dAima^  hem^  UilM 
J^e  defender  t^ivf  in  ^kfcncm^  m  nlieA  Ai  IMKfa  A  liirf^  1^ 
was  rrfn»tdf  ^f  j£5,  hut  under  lis  mpffeM*  ^rkw^Hm  WtMi 
makes  that  offct  from  no  Jedmg  thai  the  pmrmtF  km  s  ii^' 
ffjundtd  claim  apaiMt  him  t^  am^  tLttent,  but  ^Jg  in^tdif^fi 
cin  end  to  a  iitigation  which  eannot  in  tm^  inem  h  Dfaaali 
pfoJittdfkJ*  A  jur^  triil  emued,  and  thejmfimdjk'  ilfP 
sutr^  da^Haatt  om  thiUtng.  Circumtttinees  m  v^kk—Itmii 
the  defmmt  wna  entitkjd'  to  espcns^  tubi^qneniiy  «o  Cbt  4ii  f 
the  tc^db-  wuidb  by  him* 

Ejrpenses— Defamation — Tender— Qttesitioii,  WM^,mii< 
of  dejamatiotij   where  di  verdict  hat  btem  Jmmd  jV  tff  MM{ 
though  for  a  turn  ItJst  ^nn  tht  timount  ^f  n  ieitdft  In  Mt^yb 
tltTj  the  pursuer  ii  tfttitkd^  m  a  matur  of&mru,  §»  fm  "SfM^ 

Sequel  of  case  reported  ants^  |»p^  85$  108^  aojldi 

Tliis  Wins  £Lii  action  of  d^jsiagoii  for 
prison  ment. 

After  the  Bummons  had  been  imsed,  file  deftahi 
Mr  Monro,  wrote  to  Mr  Andrew  Millar^  the  nbf 
cliaimian  of  tlic  Stoam-Sliipping  Companr^  wbo  bit 
at  the  defonder'a  request,  etiterud  into  oomnniniouiui 
with  the  pursuer'a  agent,  a  letter,  dated  2ti  JnuaiJ 
1844,  wliich  contains  the  following  pa&sa^; 

^  It  can  neither  be  profitaUe  nor  plettsani  to  be 
snit  of  this  description  with  an  indlvidu.iI  wimro  I 
or  heard  of  til!  he  jicknowledged  himself  befurfe  ths 
of  police,    I  repudiate  ^rery  dedve  or  inteniioo  lo  k_ 
den>^ng  tlte  liti^d  as  laid,  if  a  refepeoce  Is  d^vlmedi  yOQ 
atithortcy  to  offer  to  the  pursuer  £&  and  the  costi  ioni 
be  tm^ed  if  necessary,)  for  peace  late.    If  the  acbos  ii  ^ 
ceeded  with  in  tho  face  of  this  tender^  [  shall  deUfcniL* 

ISro  days  after,  Mr  Millar  wvote  to  the  igent  of  I 
pursuer  enclosing  the  above  letter  of  tlte  de&odSfi 

stating, 

**  Since  I  shewed  you  Mr  Monro's  letter,  I  \mH  CdOiMPi 
cd  to  him  the  Tvsult  of  our  convet^^on,  tod  be  iMifMi  H 
ereasc  the  tender,  I,  therefbre,  eodoee  Ms  ktler,  wd  all 
tender  m  terms  of  that  lette?,"  dc 

The   tender  having  been   decEned,  defciKCi  ^ 
lodged  for  Monro^  containing,  mter  &M^  the 
statement^   and  a  repetition  of  tbe  lender 

made ; 

^'  The  defender  wai  unwilling  lo  enter  into  mdk  a 
as  the  present  witli  a  p&rty  tn  the  tM>Bitioii  of  iha  pan 
is  believed  not  to  be  responsible  lor  txpenaet;  aod  hi 
infi-ly  instructed  Mr  Andrew  Miilmr,  -riee-cJiairmMWlfci 
pinjr  Company,  to  oiler,  on  his  aooount,  +     '  -^•iffiti' 

of  f  &,  and  the  costs  incurred  up  lo  that  -if  g^^ 

declared  that  the  ofier  sfaooid  not  }m  iMziii  as  aiir  mJmim^^ 
error  or  liahihtv  on  tlio  pKrt  of  tbe  flribirfifi.  t^  M*i^? 
quired  tbe  ofl'er  to  be  incinwid  ;  iRit  Mrllilltf  iltt^JBm 
that  the  '  sum  is  more  lilvral  than,  erae  to  ftttfl  Mkft  i^j* 
or  wmild  ailvise  lum  to  make,  ftftviT  all  teJ^fMfr^l^SS 
Uie  circumstances,  I  JipMetl  b^^jMhl^P^OUi^ 
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having  «ftrod  to  vefer  tbe  matter  to  Bailie  On^,  oraay  gentle- 
mtn  jrot  aiiffhl  name^  ouglit,  in  my  opinioii,  to  have  tgiied  him 
these  judicial  proceedixig8»  as,  although  soccessAil,  he  most  gain 
I  loss ;  and  my  opinion  is,  that,  as  a  friend,  I  woold  have  recom- 
mended the  ol&r  to  be  accepted.'  The  porsoer  rejected  the 
ofier,  most  prohably  in  Uie  ezpectaticm  that  the  defender's  wish 
to  ftvoid  jodicial  proceedings  of  a  personal  nature,  and  eqwdaDy 
▼ith  one  in  the  position  of  the  pursuer  as  liis  oi^KMient,  would 
lead  him  to  increase  it.  The  defender,  iiowerer,  is  not  inclined 
to  ftdd  to  that  off^.  He  again  repeats  it,  but  under  the  express 
dodaratioB,  that  he  makes  that  ofibr  firom  no  feeUng  that  the 
pnrsaer  has  a  well-founded  claim  against  him  to  any  extend 
bat  solely  in  order  to  put  an  end  to  a  litigatioa  which  cannot, 
in  any  Yiew,  be  pleasant  mr  pn^table." 

The  eaae  went  to  trial,  the  damages  being  laid  at 
£500.  A  yerdiet  was  returned  for  the  pursuer  with 
008  shilling  of  damages.— (See  report  of  the  trial  ante^ 
p.  341.)  A  motion  to  Apply  the  rerdict,  with  expenses, 
was  made  by  the  pursuer,  j^  a  ^unt^.moiiifla.  was 
idade  by  the  defendgr.  to  the  efiect  that  he  should  be 
foand  entitied  to  expenses,  in  respect  that  the  damages 
found  doe  by  the  defender  were  less  in  amount  than 
the  sum  which  he  had  tendered  to  the  pursuer. 

The  pursuer  mamtai/udy  that  the  case  made  to  the 
ury  was  directed  to  obtaining  a  verdict  in  the  pur- 
uier's  favour  to  the  effect  of  deanng  his  character ; 
iiat  it  was  expressly  put  to  the  jury,  in  the  pursuer's 
iddress,  that  die  amount  of  damages  was  immaterial ; 
iiat  the  jury  had  returned  a  verdict  in  the  pursuer's 
avour;  and  that,  as  the  pursuer  was  thus  found  to  be 
n  the  right,  he  was  entiUed  to  expenses,  although  the 
um  of  damages  found  due  was  less  than  the  sum  ten- 
lered,  because,  as  the  tender  was  qualified  hy  an  as- 
ertion  that  the  defender  was  in  the  right,  it  would 
lot  have  cleared  the  pursuer's  character. 

The  defender  mmrUained  that,  as  this  was  not  an  ac- 
ion  for  scandal  or  defamation,  the  reasoning  of  the 
»arsuer  was  inapplicable ;  that  the  terms  of  the  tender 
ad  been  founded  on  to  the  jury  in  the  address  by  the 
ursuer's  counsel;  that,  though  no  apology  had  been 
lade  at  the  trial,  the  jury  had  found  the  defender 
able  in  a  sum  of  damages  less  than  the  sum  tendered ; 
ad  that,  in  those  circumstances,  the  ease  of  Anderson 

Marshall  was  an  authority  directly  in  point,  not  only 

the  effect  of  shewing  that  the  pursuer  was  not,  but 
at,  from  the  date  of  the  tender,  the  defender  was, 
ititled  to  expenses. 

At  advising, 

Lorti  Jeffrey,-^!  think  that  the  case  of  Anderson  v.  Marshall 
18  rightly  deddod,  and  that  it  was  a  case  qnite  parallel  to  the 
iaent.  In  almost  all  cases  of  assault  or  Tiolcnoe  to  the  person, 
xx;ially  when  the  party  is  above  the  lower  ranks,  it  may  be 
id  that  the  cause  of  action  resdves  substantially  into  an  in- 
•y  to  the  reputation.  The  case  now  before  us  is  eren  less 
'ourable  to  tlie  claim  of  tiie  pursuer  than  Anderson's  case ;  fat 
re  there  were  no  opprobrious  expressions  used,  while  in  An* 
"son's  case  there  were  violent  expressions  of  that  sort,  as  well 
blows.  In  Anderson's  case,  as  in  the  present,  there  was  a 
idcr.  Andersen  answered  it,  by  saying,  "  I  don't  want  to  re- 
ner  momej,  1  merely  want  a  letter  which  may  dear  my  cha^ 
terand  reputation,  and  then  I  am  ready  to  abandon  my 
Son,  and  towure  tril  daim  for  expenses;"  so  that  his  case  was 
Bcli  strmiger  than  tiie  present,  and  yet,  in  that  case,  a  less 
a  Incting  been  found  due  by  the  jury  than  was  tendered, 
fttA  fbb  tender  included  no  apology,  and  though  no  apology 
I  veen  tendered  before  or  at  the  trial,  Anderson  was  jret 
tad  ttablein  expenses.  Now,  I  don^  go  hito  the  proceedings 
Che  pTMCnt  case.  It  is  enough  that  the  jury,  admitting  that 
y  thotuffat  tbe  defender's  conduct  was  wrongfhl,  and  alter  the 
er  baa  been  written  bythe  defender,  sayiug  *« I  did  not 


to  injure  the  pursuer's  character,"  and  in  the  ftill  know- 
ledge of  the  terms  of  the  def^^ader's  tender,  which  had  been 
pressed  on  their  attention  hv  the  pursuei^s  counsel,  and  no 
apdogy  haying  been  made  before  them  at  the  trial,  still  refhsed 
to  give  more  damages  than  one  shilling.  That  verdict  is  a 
complete  bar  to  the  pursuer's  claim.  Besides,  I  am  fkr  from 
assenting  even  to  the  general  proposition,  that  in  all  cases  of 
personal  defimiation,  where  a  verdict,  though  less  than  the 
amount  of  the  tender,  has  been  found  for  tiie  pursuer,  he  is  en- 
titled, as  a  matter  of  course,  to  his  expenses.  The  quality  and 
nature  of  the  deliuuation,  and  the  whole  circumstances,  are  to 
be  judged  of  in  each  case.  In  the  present  case,  however,  which 
fklls  under  a  difliarent  category,  viz.,  of  violence  to  the  person 
—the  only  ii\jiny  to  character,  the  only  degradation  is,  walking 
alongside  of  the  policeman  to  the  police-office,  but  in  a  very 
large  number  of  cases  fiilling  under  the  same  category  the  de- 
gradation is  much  greater,  where  yet,  in  the  circumstances  of  a 
tender  having  beoi  made,  and  the  vertfict  for  the  pursuer 
amoonting  to  a  less  sum  than  that  tendered,  the  rule  &lls  to  be 
applied  of  reftising  expenses  to  the  pursuer.  But  I  am  not  for 
ttoroing  short  at  this  point,  by  disallowing  the  irarsuer's  claim, 
Ibr  I  sQspeot  we  must  find  the  defender  entitled  to  his  expensed 
subsequoitiy  to  tiie  date  of  his  tender. 

Lord  Mackenzie^'^My  view  of  the  matter  is  sbortiy  this.  The 
jury  supposed  that  the  whole  ground  of  action  was  trifling  and 
immaterial,  and  probably  were  of  opinion  tiiat,  in  the  circum- 
Btaaees,  both  parties  were  wrong ;  and  they  thought  that  one 
shilling  worth  was  the  amount  of  tiie  ii^ury  inflictod.  I  don't 
at  aU  know  that  they  meant  to  dear  the  pursuer's  character  by 
their  verdict ;  they  probably  thought  the  matter  altogether  too 
insignificant  to  be  brought  before  them.  And  as  they  oame  to 
this  conclusion  with  the  tender  and  its  terms  fully  under  their 
notice^  I  concur  with  your  Lordship  that  the  pursuer  must  be 
held  liable  in  expenses. 

Lord  FuSertoiL'—ThoTe  is  some  nicety  as  to  tbe  terms  of  the 
tender  in  this  ease^  especially  oouMdenng,  as  I  must  do,  that 
this  is  an  action  for  clearing  of  character.  All  questions  of  da- 
mage for  personal  violence,  it  is  said,  are  questions  of  character 
more  or  less :  and  that  is  no  doubt  true.  Here,  however,  there 
was  really  no  violenoe  to  the  person,  and  the  action  is  for  da- 
mage for  the  exposure  of  the  pursuer  in  the  hands  of  the  police 
to  the  public  s^ize  in  the  middle  of  the  day.  Then,  we  oome  to 
the  tender,  which  Is  in  these  words— (reads  tender  in  d^ences.) 
A  verdict  for  the  pursuer  follows.  And  we  must  hold  that  the 
conduct  of  the  deimder  was  wrongs— the  verdict  fixes  that  Now, 
leferring  to  the  tender,  I  don't  say  that  the  tender  required  to 
be  so  stated  as  to  have  amounted  to  an  actual  acknowledgment 
of  wrong  on  the  defender's  part,  such  as  might  injure  his  de- 
fence if  it  were  not  accepted,  and  the  action  was  to  go  on ;  but, 
looking  at  the  terms  of  this  tender,  I  cannot  conceive  any  thing 
more  insuflferaUe.  In  short,  tUa  is  an  action  for  an  injury  sus- 
tained by  having  been  taken  up  wrongously  by  the  police,  in 
which  the  jury  have  found  that  the  pursuer  was  ri^t.  But 
when  this  fin^Qng  is  followed  up  by  a  motion  for  expenses,  the 
pursuer  is  met  by  the  tender  which  has  been  made  in  this  case 
oflfering  the  pursuer  £5,a$the  defemkrdid  not  think  him  worth  the 
expwsei  qfthe  MuiL  It  is  not  an  ofBdt  of  £5  on  condition  that 
the  pursuer  gives  up  the  action,  but  it  is  qualified  with  an  in- 
sultmg  addition  in  the  shape  of  a  reason  for  the  defender's 
making  it  This  constitutes  a  difference  between  the  present 
case  and  the  other  cases  which  have  been  reSened  to.  In  those 
cases  the  tender  was  to  this  ef^t,  *^  I  tender  you  a  sum,  but  if 
that  is  reftised,  I  reserve  my  defences  to  your  action,  viz.,  that  I 
was  in  the  right."  In  those  actions  the  effect  here  contended 
for  was  rightiy  given  to  the  tenders.  But,  then,  the  present  is 
a  qualified  tender.  All  tenders,  however,  in  actions  aflfecting 
character  ouj^ttobe  fireefrom  qualifications  of  any  kind,  whidi 
m^  take  off  the  effect  of  the  tenders.  On  this  ground  I  must 
differ  from  the  opinion  of  yptir  Lordships. 

Lord  Juttico'GtneraL'^ThiB  is  not  a  case  of  scandal  at  alL  It 
fiills  within  a  difibrent  category,  viz.,  *'  wrongous  i^>prehension.'' 
It  is  an  aggravated  species  of  personal  violence.  Anderson's 
case  approaches  very  near  to  the  present,  and  there  the  violenoe 
was  accompanied  with  opprobrious  language.  That  case,  in 
short,  may  form  a  correct  precedent  for  our  guidance  in  the 
present  question.  I  must  say  I  am  not  moved  by  tiie  observa^ 
ttons  of  Lord  Fullerton ;  fiv  tbe  tender  in  this  case  was  substan- 
tially of  the  same  kind  as  that  made  in  Anderson's  case.  I 
concur  with  the  minority,  therefore^  in  thinking  that  we  mustr> 
find  the  defender  entitled  to  expenses^ itized  by  Vj^WV  11^ 
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'llie  Court  accordingly  found  the  defender  entitled 
to  expenses  subsequently  to  the  date  of  the  tender  made 
hy  him* 

AutboritT  for  Tursuer* — Lane  f.  Mutheaon,  2  ad  Jaa,  1841 ; 
3  D.  B.  and  M.  4-!^. 

Authority  for  I>«€utidi?r,— AndoMOii  f,  MorahaU,  a4th  Not. 
1S55;  14  Shaw,  54. 

Prfjiidinff  Judfffi^  Lord  JueitiC!0-Gc;nQ7al. — Art  Mnidand,  Fear- 
jrnai  I  Miiurice  Ijotliian,  S.S.C*,  Aqmt. — Ait  Rutberfurd,  Monro, 
K*  S.  Gordon ;  George  Monro,  S.S.C^  Agent — Jury  CJerk* — 
[J.C.] 


Bth  Juiif  1845. 

FlAST  DiTlflON. — (J.C*) 

Ko.  21 8.^ — Patrick  Wish^utt  ArrKEN,  PvTSim\  u. 
Alexander  G  allow  at,  Dcfinder. 

Bankrupt  —  Soqu  G^trftti  on  ^  Composition-  Contract — TniBtee — 
A  hfiftt-rvpf  made  an  offer  ofeompositiou  whif'h  was  aco^pted  fig  hit 
^r&Htors  and  approved  of  hy  the  Court  With  <:<yn$tfit  of  the  irmtte 
in  th«  B&pttjttratton^  he  rawd  X600  upon  htritftbh  ^cunty^  which 
mtm  ufispfmxd  in  the  tnfatee*^  hiind^furpaipncnt  tifikf  coif^titiim. 
The  tmsiee  hacmg  paid  atvaif  the  whole  of  thiit  mtm  primia  Teni- 
etitibuat  tin  actmn  wits  brought  htf  a  rrtdhor  vrho  had  obtamsd  no 
jiAfinpi  fifths,  morteif  so  deposited— Hf  Id  that  fAe  tmstie  wa^  liable 
tn  hohl  roiiJtt  and  rec^otiing  with  thi^  creditor  for  t/te  £600,  ami 
tu  pog  At*  ghar^. 

The  estates  of  Fleming  and  WotherFpoon,  co&l- 
masters,  m  a  company,  and  of  William  Fleming,  Gavin 
Wotliorspoon,  and  Mflgnus  Aitkofi,  as  partnei's  of  that 
company,  were  seq  nest  rated  on  20th  and  27  th  March 
1841  ;  and,  on  13th  August  1841,  the  defender,  Alex- 
ander Galloway,  wa3  appointed  trustee  on  these  estate* 

At  a  meeting  of  creditors  held  on  the  day  la^t  men- 
tioned, Gavin  Wothersi>oon  o^ered  a  composition  of 
eight  shillings  per  pound  on  the  debts  owing  hy  the 
company,  and  by  Iiim  as  a  pai-tner  thereof;  and,  in 
security  of  tikis  (jflTer,  ho  pi-opo:ied  that  a  bond  and  dis- 
poBiticm  sliouid  be  taken  in  name  of  Gallowny  Ibr  the 
general  behoof  over  dJ  his  (Wotherapoon's)  heritable 
jiropertj.  This  ofier  was  accepted  by  the  creditors  on 
2lBt  October. 

A  bond  and  disposition  in  security  was  accordingly, 
on  26th  Febnmiy  1842,  granted  by  Wothergpoon  m 
favour  of  Galloway,  in  trust  for  tlio  general  behoof. 

A  sum  of  £G00  was  boi*rowed  by  Gavin  Wotherapoon 
from  John  Woihersspoon,  and,  in  consideration  of  this 
loan,  the  borrower,  with  consent  of  Galloway  the  trui- 
tcc,  granted  an  heritable  security  over  his  estate  to 
the  lender.  Thia  sum  wa%  on  26th  February  1842, 
placed  in  tlie  defender's  hands  for  diatribution  among 
tfie  creditors,  in  terms  of  the  composition- con  tract. 

The  offer  of  composition  was  approved  of  by  tlie 
Sheriff  of  Lanarkshire,  and  his  deliverance  was  con- 
tirmcd  by  the  Lord  Ordinary  on  the  bills,  on  Gth  April 
1842.  The  a[>plicatioii  for  appro vid  was  accompanied 
by  an  official  report  of  Galloway  as  trustee  in  the  se- 
questration, setting  fortli  the  above  arraDgement,  and 
liis  concurrence  in  it. 

It  was  contended  by  Galloway  that  this  approval 
broogltt  ihe  sequestration  to  a  close,  so  that  after  that 
date  he  was  merely  the  e^ishier  or  banker  of  the  bank- 
nipt, — a  duty  disdiarged  by  him,  as  he  alleged,  gra- 
tttitoualy*  He  farther  stated,  that  no  one  had  antici- 
pated a  defaleation  in  payment  of  the  fuU  amotiut  of 
composiilgn  offered* 


The  pursuer  was  creditor  in  an  animitj  ccoiQC^ 
w^ith  the  coal  lease*  His  right,  on  thii  tad  lis 
grounds,  as  a  creditor  of  Fleming  and  WothffifBH 

having  been  disputed,  he  raised  an  aedon  of  c^nm' 
tion  against  them  on  tith  December  1841,  iawlk^ 
obt^dned  decree  for  £225,  4,  2. 

Tlic  present  action  was  brought  to  eompd  1  ^^ 
fender  to  hold  just  count  and  reckoning  witi  tiie|P 
suer  for  the  said  sum  of  £GCK>  sterling,  and  to  iik 
payment  to  him  of  his  fair  share  and  prQj)ort]aei  iIhic^ 

The  defence  was,  that  there  was  no  obligilicAb' 
poaed  on  the  defender  to  diistnhute  the  monej  liA 
he  had  received  as  cashier  or  banker  of  Woifa^^n^ 
raleabty  or  proportionally  among  the  cnTditQssdTii 
bankrupt,  nor  was  any  responsibility  nademlEft^ 
him  for  a  deficiency  of  funds  ;  that  the  £COtl  kdltt 
placed  in  the  defender's  hands  for  the  purpose  of  jajii 
the  com  position  pro  tanto^  w^hlch  he  had  piid  neconloB 
to  the  creditors  as  they  applied  for  payment;  tnim 
he  liad  ac^counted  for  every  farthing  of  the  (mnAt  lU 
in  his  hands. 

The  Lord  Ordinary  pronounced  the  f< 
locutor : 

''  Bth  Fehruary  IS45.— The  Lord  Ordinanr  hftTu^ 
Bol  for  thQ  purtieo,  and  conaidc'n^  the  closed  noix^| 
producMKl,  and  whole  process,  Finda,  in  point  di  bAt 
in  resptH!t  of  tlie  decree  of  conatitutioti  libcHid,  il  W 
taken  ^A  fixed  that  the  pursuer  waj*  q.  juai  Ant)  i 
of  thu  ccjrapiiny  of  Fleming  and  Wotht^rspoMi, 
Wotherspouo^  as  one  of  llie  intiividual  p^imiAfi 
tlio  diite  of  the  eaquestration  of  tliuir  r^jKxti^ 
Bum  of  £225,  4.  2. :  2^^  That,  aa  such  crtditor.  \tt 
entitled  to  llie  fall  benefit  (whatcTer  that  mftf  hiif 
crutnf^  under  the  compiisltioii-oon tract  eondiuled  * 
batik nipts  and  Uieit  credkar%  and  a^erwariSi 
thtf  Court :  3f4  ThB.%  by  the  snid  compoiitiocH 
inter  alia,  ft^frecsd  and  settled  that  ttie   eaiJ  Gam  Wl 
should  '  pity  a  compD«ition  of  Bs.  jfer  pound  upon  th& 
tiie  dobta  owing  by  the  oon\pftn7  of  Flemiag^  wiA  W 
and  by  m<s  ■«  ^  partner  f  lieneof;  ai  the  date  oC  lk 
tion  ;*  and  lUrttier,  that,  a*  a  Bccurity  to  Uie  CJ 
conipoaitbri,  he  should  *  gnuit  a  «t?t!urity,  to  be  __ 
ofmjf  soid  ttuxtf&,  (i.  e.^   t>f  thfi.  preset f  thftrtdtr),  ftr 
biAoof  over  all  my  heritable  property,  with  I  fie  iT"" 
Bait*  :^  4tkf  That  the  pursuer,  who  had  pre^iy«»ljf 
and  affidavit  applicable  to  hi»  imd  debt,  (iitd  ' 
and  tlie  defender,  as  trmtee  in  the  «?queitra! ' 
the  annuity,  which  contpoaed  the  prindpal  I 
bet^a  liriulfy  adjusted  mid  fixed,  uader  pewsrvatioB 
tlons  coiiijH?tent  against  the  uoncnd  tiabiMtj  cf  lliff 
was  a  direct  party  to  the  said  comp0sitlon-ccfiitract.  ( 
and  gave  his  vote  in  acceptance  thereot  (ttutK^ 
of  hii  mandjitory  duly  authorked  to  that  efll^ct,)  at 
of  creditors  held  on  21st  UctoU-r  IS41 1  5M,  TliiiJ,  m 
of  this  com  position- contract,  the  aatd^  Oavin  Woik 
thert2after,  by  tiood  and  ilispositioa  m  lemifitj,  rf 
February  1842,  dispone  and  convey,  *  to  and  m  * 
said  Alexander  GaUowaj,  in  trusty  as  t^miet  /i>r 
and  to  Mi  BOceeitfCMrs  oa  trustees,  lua  whole  haRtaHil 
aU  in  real  BecuriQr,  and  for  payment  to  thu  eald 
lowayj  iVj  truitU  «*  tntstef  for  bclioof fi^^md^  uui  fcfil 
as  trui?t<}os  of  the  said  i^t^n-^  -      "  ■  ^         n  tlM  iiMi 
fore  mL^ntidiii'd  :'  G^At  That  d,  m  \ 

sasiae  (b^sariug  date  :U si  M  >  k4  t^th  J 

wa«  pBBied  in  favour  of  the  d. 
*  Aleacander  Gitllo way,  banker  Lr  I  itruimf*^ 

po^cs  afier  specijied;*  that  U  to  &ay,  a*  ^  ttMsimJ^  ^ 
bthoqfoftht  imoU  creditors  mtenested  la  tbe  d^' 
tract  atx^ve  set  forth :  Ith^  That,  in  the  me^xLwfdk^i 
tlie  ddeaiancc,  in  any  respect,  of  the  &eetmty  ikM  I 
creditors  for  payment  al  the  coottpodtfoD  ihrot(|b  tk  1 
of  the  trait  ooaatitutvd  m  afbresaid  In  the  dedtmi^  f 
their  tnistt* ,  nad,  on  the  c 
and  la  onkr  to  the  mssilBi\&0^mi 
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bf ,  pro  tanto  impressing  the  defender  with  the  means  of  pay- 
ment,) the  defender  had  entered  into  an  arrangement  with  Ghivin 
Fotherepoon,  whereby  it  was  agreed  that  the  said  Gavin  Wother- 
spoon  should,  through  the  mediation  of  a  third  party,  obtain 
tm  pay  over  to  the  defender,  as  trustee  foresaid,  an  advance  of 
;C600  on  acc»nnt  of  the  said  composition, — the  said  John  Wother- 
0poon,  on  the  other  hand,  receiving,  in  consideration  of  said 
ftdrance,  a  security  of  corresponding  amount  from  the  said  Gavin 
Tfotherspoon,  with  the  defender's  consent,  over  the  heritable 
nibjecte  of  the  said  Gavin  Wotherspoon,  to  which  the  defender 
had  right  as  aforesaid  in  his  character  of  trustee  for  the  creditors : 
8tkf  That  this  transaction  was  carried  throu^  and  the  said  se- 
curity duly  completed  in  the  said  John  Wotherspoon's  person, 
with  the  express  consent  of  the  defender,  who,  on  his  i>art,  in  his 
character  of  trustee  for  the  creditors,  received  the  stipulated  ad- 
TSDCc  of  £600,  and  of  course  held  the  same  as  he  would  other- 
wise have  held  the  heritable  subjects  themselves,  (the  said  ad- 
raoce  having  in  truth  come  so  far  in  place  thereof  as  a  stirro- 
gatttm,)for  the  behoof  of  the  creditors:  9th,  Finally,  tliat,  in  the 
official  report  made  by  the  defender,  as  trustee  in  the  sequestra- 
tion, and  which  accompanied  and  was  mainly  the  ground  of  the 
application  whereon  the  composition-contract  was  both  approved 
of  bj  the  Sheriff  and  afterwards  confirmed  by  the  Lord  Ordi- 
nary, the  defender  did  accordingly- set  forth  the  grounds  upon 
which  he  had  concurred  in  the  above  change  on  the  original 
shape  of  the  composition-security,  in  manner  following,  viz^  that 
as  it  was  <  stipulated  that  /,  as  trustee,  was  to  get  the  fUll  benefit 
of  this  transaction  by  receiving  the  money,  I  had  no  difficulty 
in  concurring  in  the  same.  The  security  has,  accordingljjf,  been 
executed,  and  the  money  p<ud  tome;  and  in  impkmmt  of  the  said 
)ffer  of  composition,  I  have  likewise  taken  security  in  my  own 
^vour  as  trustee,  over  the  bankrupt's  heritable  property,  gene- 
■aJly  tor  the  composition.*  *  The  security  in  my  fiivour  will  be 
K)nipleted  by  infeitmcnt  as  soon  as  the  discharge  is  obtained.' 
Pherefore,  finds,  in  point  of  law,  1.  That  whether  the  defender 
s,  in  the  above  circumstances,  to  be  regarded  as  still  continuing 
3  hold  his  proper  character  of  trustee  in  the  sequestration,  or, 
rhether  the  trust  constituted  in  his  person,  witii  special  refer- 
Qcc  to  the  composition-contract,  is  to  be  regarded  as  a  super- 
iduced  and  separate  trust,  the  defender  was  equally  bound  to 
ilminister  the  estate  vested  in  him,  as  said  is,  including  the 
iresajd  advance  of  £600,  as  coming  pro  tanto  in  room  of  the 
writable  subjects,  for  the  equal  and  rateable  bdioof  of  all  the 
"editors  interested  in  the  composition :  2.  That,  more  esp^^ally 
<  regards  the  said  advance  of  £600,  he  was  not  entitled  so  to 
>ply  and  exhaust  the  same  as  that  certain  creditors  should  re- 
ive fUll  payment  of  the  composition  stipulated  in  their  favour, 
il/e  others  should  be  left  without  receiving  any  payment 
latever :  3.  That  as  weU  by  the  claim  and  affidavit  duly 
Iged  by  the  pursuer  as  a  creditor,  before  the  final  deliverance 
proving  of  the  composition,  as  by  the  action  of  constitution 
^reafler  instituted  at  the  pursuer's  instance,  and  to  which  the 
fender  was  duly  called  as  a  party,  before  he  had  received,  and 
nmnse  before  he  paid  away  any  portion  of  the  said  advance 
£600,  the  defender  was  fhlly  certiorated  of  the  pursuer's 
im  as  one  of  the  creditors ;  and,  therefore,  4.  That  ^e  de- 
der  is  bound,  not  only  to  hold  count  and  reckoning  with  the 
*8uer  for  the  due  distribution  of  the  said  sum  of  £600  sterling 
ong  the  whole  body  of  the  creditors,  himself  induded,  but  to 
ke  payment  to  the  pursuer  of  his  own  rateable  share  and 
portion  thereof  along  with  the  other  creditors,  according  to 
and  their  respective  interests  in  the  composition.  With 
te  tiadingBf  appoints  the  cause  to  be  enrolled,  that  the  pro- 
stepB  may  be  taken  for  ascertaining  the  exact  amount  that 
r  be  due  to  the  pursuer  as  said  is,  and  for  thereafter  pro- 
nci'ng'  such  fVuiher  deliverance  and  decemitures,  in  regard  to 
expensea  of  process  and  otherwise,  as  may  be  necessary  to 
Biust  the  cause." 

JralloTvay  reclaimed ;  but  the  Court,  without  calling 
the  pnraner's  counsel  to  reply,  adhered, 
yrd  Ordincwy,  Ivory.— For  Pursuer,  Penney ;  John  Paterson, 
:J?.,  A.genU — For  Defender,  Maitland,  Moir ;  Wotherspoon 
Maclf,  W.S.,  il^CTito.— N.  CZer/t.— [J.C] 


8<A  July  1845. 
Seookd  Division. — (F.L.M.H.) 
No.  219. — ^Robert  Baird's  Trustees,  Ptfrsi/ers,  v.  Wil- 
liam MircuELL  Innes  and  another,  Defenders, 

Process — ^Amendment  of  Libel — The  Court  refused  to  aUow  an 
amendment  of  the  libel,  which  altered  tliC  ground  of  action,  ajier  ike 
record  was  closed. 

By  a  feu-disposition,  dated  19th  August  1808,  Ro- 
bert Cathcart,  W.S.,  disponed  to  Alexander  Wight  and 
William  and  Adam  Armstrong,  the  coal-seams  and 
coal-heughs  in  certain  parks  at  Drum,  and,  inter  aliay 
those  in  one  called  the  Deer  Park.  The  disposition 
contained  a  condition  that  the  purchasers 
**  and  their  foresaids  shall  pay,  jointly  and  severally,  all  damages 
of  every  description  which  may  be  occasioned  to  the  mansion- 
house,  garden,  hot  houses,  offices,  lands  of  Dnim,  and  others, 
by  tiieir  working  the  coal,  or  by  their  driving  coal-levels,  drifts, 
mines  or  others  as  aforesaid,  as  well  as  all  other  damages  which 
they  may  occasion  in  working  the  said  coal,  and  also  all  surface 
damages  which  they  may  occasion  in  working  the  said  coal, 
and  that  so  soon  as  said  damages  shall  be  ascertained :  As  also^ 
that  they  shall  pay  the  yearly  rent  or  value  of  the  ground  oc- 
cupied by  them  in  making  pits,  roads,  or  otherwise  used  and 
employed  b^  them  in  working  said  coaL"  **  All  which  bur- 
dens, conditions  and  restrictions  foresaid,  shall  be  engrossed  in 
tiie  infeftmcnt  to  follow  hereon,  and  in  all  future  dispositions, 
conveyances,  transmissions  or  investitures  of  the  said  coal  and 
others,  or  of  these  presents,  and  in  the  infeftments  thereon, 
otherwise  the  same  shall  be  void  and  nulL" 

These  coal-pits  came  ultimately  to  be  vested  in  ihe 
defenders. 

By  feu-disposition,  dated  17th  May  1809,  Robert 
Cathcart  disponed  the  lands  and  estate  of  Drum,  and, 
inter  ahOy  the  Deer  Park,  to  Robert  Baird  of  Newbyth, 
excepting  and  reserving  the  whole  coal,  coal-seams,  and 
coal-heughs,  under  and  within  the  said  lands : 

**  Provided  always  that  the  proprietors  of  the  coal  and  their 
foresaids,  shall  pav  the  said  Robert  Baird  and  his  foresaids, 
jointly  and  severally,  all  damages  of  every  description  which 
may  be  oocasiooed  by  working  the  said  coal,  or  making  pits, 
roads,  levels  or  otherwise,  and  that  so  soon  as  such  damages 
shall  be  ascertained ;  as  also  the  yearly  rent  or  value  of  the 
ground  occupied  by  them." 

These  lands  came  ultimately  to  be  vested  in  the  pur- 
suers. 

Various  sits  in  the  ground  having  taken  place  at  dif- 
ferent periods,  which  deteriorated  the  value  of  the 
ground  to  a  considerable  extent,  the  pursuers  raised  a 
summons  of  damages  against  the  defenders. 

After  ihe  record  had  been  closed,  doubts  occurred 
to  the  Lord  Ordinary  in  regard  to  whether  the  sum- 
mons was  so  expressed  as  to  embrace  the  different  picas 
urged  for  the  pursuers.  He  was  inclined  to  think  that 
the  summons  Hmited  the  ground  of  action  to  a  claim 
of  damage  on  account  of  the  proprietor  of  the  coal-pits 
being  under  a  real  burden  to  make  good  all  losses. 
The  pursuers  lodged  a  minute  stating  that,  without  ad- 
mitting ihe  necessity  of  an  amendment,  ihey  were  will- 
ing, in  deference  to  &e  Lord  Ordinary's  doubts,  that  the 
record  should  be  opened  up  and  the  summons  amended. 

They  proposed  the  following  amendment  of  the  libel : 

<*  That  some  of  the  sinkings  or  sits  which  thus  occurred  in 
the  surfiEu:e  of  the  said  park,  and  of  the  other  iiguries  to  the 
ground  occasioned  by  the  said  coal-workings,  occurred  prior  to 
the  purdiase  of  the  said  coal-seams  and  coal-heughs  by  the  said 
Gilbert  hmes,  which  took  place  in  or  about  February  1820,  and 
prior  to  Ms  term  of  entry  thereto,  which  took  place  at  or  about 
Whitsunday  1820 ;  but  the  greater  part  of  the  said  sinkings  or^ 
sits,  uid  oi  the  said  it^urics  to  the  ground,  took  place  subse-^ 
quent  to  the  said  purchase  and  term  of  entry,  whereby  great  ad- 
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ilEtigQii)  diini{t^  WM  8I1S tamed,  tbe  cmifofl  of  which,  Atthangli 
armng  fmm  ihc  mbl  piwioui^  €aal»W4jrkin^i^  hail  boen  latent 
UTitil  after  tlio  purdrajsc  anil  t<jrm  of  tnitry  of  thti  said  Gilbert 
Innoa,  and  the  nature  and  extern  6f  wliicb  injmrk's  and  damans 
could  ni>t  hn.ve  been  anftuMpated  ami  aac^rtaincfl  during  the  pro- 
prietorship of  any  of  tho  furnior  owiil*t»  of  tho  ooal  :**  "  That  the 
dania^^ya  t^uKUiiue^l  by  tho  sutl  RoU*it  Bnird,  and  by  the  piir- 
euors  HJ*  liis  trusteejij  from  the  said  sinkings  or  eit^s  iiivd  ii^juries 
to  iliL  said  tjToundT  i<UMt!ihied  a«  afon^j^aid,  and  the  relafci?e  con- 
ditions containwl  m  the  feti-rigbtis  and  euiivt*yiinc<^B  of  the  said 
cosl-seoTTjs  and  ooal-heuglifi,  ^rmud  real  burdi^nji  tbereon  i  or 
othorwiao>  and  at  all  eTentSt  fortued  inhereni  (Kiuditiotia  of  the 
said  full  •right*  and  conveyanctHSj  aftd^  more  particularly,  of  tike 
right  and  tiLli*  undc^r  which  tlu?  said  Gilbc^rt  Innea  acquired  tho 
ftftid  co4l*6f4j|ni8^  and  ci>al-heu|f^i8  ^  and  the^  said  GU^t  Ino^s, 
and  the  dcibnJers  us  Km  repniSGntativcs,  became,  in  either  coass, 
liable  fur  the  whole  daman's  ffustaintxl  by  the  pursnurii  and  the 
Bftlil  Kobcrt  Ba^  from  the  alnkiiigi*  <jc  iJta^  and  lujtiiias  before 
referred  to "  '      .  , 

The  LoTil  Ordiiuiry  profiounced  tho  following  biter- 

lA^^iitor :  ' 

*'2iHft  MtiTcfi  l^iS.— The  Lord  OnlinaTy  having  cotiBideretl 
the  n^vlsml  caees  for  the  parties,  together  with  the  whol(2  xtro- 
cesp,  makes  aTizaihluiri  to  the  Jjorda  of  the  Second  Division  of 
the  Court ;  appoint!  the  reviaed  caiM?s  irhich  liave  been  already 
printe<l  to  l>e  hoxod  oti  the  flrai  box-day,  in  order  to  be  rept^rt*,^!  j 
and  {.grants  warrant  to  enrol  in  the  Inner-Honse  rolls,  on  pro- 
duction to  ttie  kei^pcr  thereof  of  the  certificate  of  the  hoxiDg  of 
one  or  botli  of  the  priiiteil  pjifK'ra. 

**  M^ff.— Upon  eonaiderihi^  Hie  revised  comjB  for  the  partieB, 
the  Lord  Ordinary  h^  rcjiortctl  the  cause  without  prone ai^ciug 
any  jud(^*fnt,  in  conseqaence  of  the  doubts  he  entertains  in 
regard  to  whether  the  summona  embraces  the  drAerent  gr^mnds 
upon  w^liich  the  |>ursut;r8*  claim  for  dantagcs  has  been  rested  in 
the  {deadtng^. 

"  A»  the  summons  is  laid,  the  Lord  Ordinary  inclines  to  think 
that,  strictly,  it  is  Undterl  to  a  claim  for  damage*,  founded  on 
the  frround  that,  by  the  term*  t»f  the  titks  by  which  the  scams 
of  coal  under  the  difTercnt  land*  there  mentlone*l  and  pnrticii- 
lariy  under  thk?  park  called  the  Deer  Park^  wena  feued  out  by 
Rtihert  Cathcart  to  Alexander  Wight,  and  William  and  Adam 
ArinstPf»nflf)  and  their  heirs  and  disponees,  they  wore  disponed 
luider  the  n^al  hiinlen  of  all  damag*?3  that  might  be  oceasioiied 
to  the  sarfsvce  of  the  (ground  by  the  world ng^  of  the  coal,  and 
operations  conncctijd  there witli,  the  payment  of  which  was  an 
essential  condition  of  the  fen-right,  ami  affecting  the  coal,  Into 
whose  hands  soeTer  the  same  might  pas* ;  and  that  it  U  in  re- 
spect of  such  renl  burden  or  condition  alone  that  liabilitj*  for 
the  damages  sueii  for  is*  by  the  summons,  allegcil  to  have  been 
incmred  by  the  late  Gilbert  Innes,  the  puTcha,«er  of  the  said 
coal-seams,  and,  therefore,  by  the  original  defender  Miss  Innes* 
by  whom  he  wa«  sueci^tided,  and  in  whose  pkce  her  represen- 
tatives, the  prcaent  defenders,  have  now  been  listed  ««  pnrtiet 
to  the  action.  The  daTiiages  auad  for  aro  etatetl  in  tlio  ramoioiM 
to  have  arisen  from  the  injuries  done  to  the  Burface  of  the  Deer 
Park,  (which  became  tlie  projx^rty  of  the  author  of  the  puur- 
sucra,  the  bite  Mr  Baird  of  Newby di*  in  1 809)^  by  the  workings 
and  operations  of  Messrs  Wight  and  Armstroni?,  whea  pro- 
prietors of  the  coal  under  that  park,  and  of  the  adjoining  seams; 
and  pages  5  and  fi  of  the  surnmoiig  are  particularly  referred  to» 
as  apparently  li  mi  ting  it  to  the  effect  which  liaa  just  been  men- 
tioned. And  farther,  it  fle<?ras  also  doubtlhl,  whether,  by  the 
tcrma  of  the  summons  on  the  siud  pJM^^s,  the  injiiriea  libelled  as 
occasioned  to  the  surfiiee,  and  for  which  reparation  in  damages 
13  concluded  for,  are  not  Ubdled,  not  only  as  having  arisen  from 
ctial  opera tioos  prior  to  181 3*  hut  as  having  aciwiihf  bun  <kmc  to 
th6  jturj}tc«  ilsdfai  timt  datie ;  So  that  the  damages  concluded  for 
are  damages  for  repiiration  of  tlie  continued  Im^  to  which,  from 
that  dat€^  the  pr*>prietor  of  the  ground  was  subjected  by  tlie  in- 
juries then  su:*tained  hy  it,  and  not  any  damages  that  might 
Jiave  been  occasioned  by  uyuries  mh^tqu&u!^  sustained  by  tho 
ground,  rd  though  produced  hy  the  coal  operations  of  pnwr  date. 

**  EntfiTtaining  the«e  doubts,  and  seeingr  that,  althougli  tiie 
siimtnons  might  be  of  this  limited  d^'scription,  the  record  liag 
been  90  prtparetl  as  to  apply  to  other  gnmnds  of  iiability  by  1J10 
cuigiual  and  present  defender*!,  and  to  daina^j^s  arising  mnn  in- 
jury t<j  the  mirfrwx'  from  coal  operations  prior  to  18 13^  at  what 
time  socM^r  their  effec^tf  may  have  exhibited  themselves,  the 
Lord  Of^inary  proposed  that  tlic  record  should  be  opened,  in 


order  that  ttm  ttmimoiria  might  be  so  atnea^ctiu  lamiB&ihi^ 
difficuitiea  which  its  present  hs^^tmb  liml  suf^i^eited  aiktjilA 
any  trifling  adjustment  of  the  nacord^  or  dddiiiuD  ta  tic  cm^ 
diemcd  to  be  desirable,  mlgiit  be  made.  AucordHif^j,  tbe  ^^ 
Slier  waa  allowed  (7tli  March  LS45),  belbr&  ajwwtfr^ta  HatSi  « 
a  minute,  the  ameiidm^^at  he  would  pqmpon  to  nuikc  'Qui 
waa  done;  but  ulUutatMly  tii&  do£fudcci  dccUatTd  l&ipiK>iD 
any  amendment  behig'  leoolred;  and  tbe  Lucd  Ordvuir  W 
thereiore  considered  it  mostM^tedjcut  at  once  toteptitt  lis 
iicddliig  that  he  has  no  poweiv  without  th«  coQe«nl  flf  Ibti 
d^ra,  to  open  the  re^airdj  and  ailow  the  suBHnorrs  tn ' 
while  he  believes  that  Uiis  has  been  doo^  mm 

aimUar  to  tlio  psoietit,  whcre^  whiia  r.  4it 

whether  tlie  iiunuuons  ia  so  worded  a.^  u-  «irtfc 

grounds  on  which  f lie  purarutT  really  3;  :.  W.6se^ 

Ttic  rocord  is  kiutlkiently  broad  and  i^x^  '  ^umitfi 

oil, both  ^dt^  for  tike  trial  i^tb^  wt^U ;  w  Uiift  ikt:  caUiif  ai}|ti4 
by  the  amendment  of  tlie  libel,  (should  tUe  C'utut  tlualiLH^I^ 
feotive,  and  rc<iuiring  imiciiduient),  be  brouglil  inta  iW  l^Jp* 
shape  for  that  xmTpose  at  a  trifling  addiHonal  c^pen*?. 

**  Upt^n  Ihe  merits  of  thecase^  tlK*  LordOrdiuifyiiofopaiB 
that  the  damagea  to  the  surt;4Ceof  tbe  grouaddoftebyit*»nfc 
ing  qf  tlic  ooal  undcrueatlv  ^t  ojitf atiijii* .  thL  oewith  cvofw^ 
do  not,  by  the  titles,  torm  a  real  burden'  on  the  said  na^  m 
that  the  payment  thereof  is  not  an  esscniuil  conditi<rti  «flii 
feu- right  thereof;  affecting  the  coal  in  tiie  liands  of  » tiopiil 
fiuccesaor;  and  that,  iherefore,  Mr  Imica,  the  pr«bt£ll<f  ^lit 
original  dcfeiiderj  aa  the  disiH>nee  ti*  the  coal,  dM  aot,  w  As 
gfomtd^  become  liable  in  reparatioa  of  the  daniiit%' occjaoorfjf 
tbe  working  or  operations  of  Mcsare  Wi^t  and  Anni»(i||fil 
former  proprictori  of  the  ooal, 

"  But  it  19  tliought  that,  as  the  piirclinsier  of  ar^d  ^epnall 
the  coal-scama  and  whole  workings  theri    '  '        ^^^ 

to,  M^  as  suchy  taking  possession  of  '  ^  ^ 

Innes,  althongh  not  responsible  for  daiu.i^ .    -•^^ 

tb6  iurface pfio;  to  hia  purchase  hy  tlie  wuTkin;^"5  or  ii^xftw 

of  preceding  proprictorB  of  the  coal  (the  c3  ji  1  u  1  f'  1   r  !■  .ni!-  f 

that  damage  attach uig  ont^'  to  these  par- 

liability  for  all  damage  or  ipjuiy  done  h 

date  of  his  purchase  and  posacfsicin,  notvni' 

damage  being  ocvasioned  by  coal-wi^kin^ 

place  at  a  prior  date.    Tliia,  it  i^  conceived,  \s 

went  along  with  the  right  to  the  coal*     By  i 

prietor  of  the  coal,  with  all  its  workings  ain' 

entitltk  to  the  whole  bcneSta  tficreofj  it  sceni 

became  rcsponsibte  for  all  the  damage  wliic 

might  cause  to  the  surface  of  tlie  ground  dm 

posseAskifit  and  tliat  it  is  no  answer  to  aay  thaV 

whicli  the  damage  arose  were  of  a  date  aitt 

quiring  the  property  of  the  coal.    It  is  enou^ 

ings  were  A  is  at  the  time  when  they  were  prvi 

jurioos  effects  for  repafation  of  wluch  li^lulltj  i»  ij- 

have  been  incurred.    Nor  v  il  apprehefid*?d  |c»  I* 

answer,  that  no  part  of  the  coal  v    ■ 

by  the  original  clefender,  and  tlml  i^ 

selves  of  any  of  those  workings  to  V,  11.^ i I  ^..^  ^.j.......  — - 

by  the  surface  arts  attributed.  Mr  limes,  of  caufsc,  btf  oi 
claimed  the  rights  at  any  time  he  pleased^  to  resuisie  tk^«^^ 
of  the  coal,  and  to  take  advantage,  in  doing  sO|  <if  Ikt  ^^ 
previous  operations  of  Messrs  Wight  and  Annitjoej*  ^J 
right  descended  to  tlie  original  aiA  present  liiei&gidei^  «^ 
with  the  rigiit  to  the  coal.  In  this  stite  of  matt^  tt^ 
poeed  to  l«  immatjerial*  in  the  ^^-t^.^*!"!  *^  iiabiUl^tV. 
right  which  thus  appertaine<1  $liaa  btv«* « 

not.  If  the  workinjjra  mdiich  pr- ^  i  nues  s  pUfdaii^J 

their  couscqueueei»,  aitbougn  mijprwdiiti^  tUJ  <|/Mr  A* 
sesih^Hy  m  purchaser  of  the  coa^  oouM  ot^  aimm  r" 
against  those  whose  operations  they  were^  then  ihn 
referred  to  could  not  havo  been  reoQfvered  ibsm  Hf 
caniot  thofefore  be  recovered  ftwn  tb©  ifaJhader^  I — -  ^ 
he  not  a  ooncliisiTa  answer,  and  if,  in  atiy  vi«w,  isb*  l»^ 
jury  to  the  surface  la  not  done  till  «^hr  the  pntxkuik  *g* 
then  cauied  hy  pior  wtrr kings  (and  fcy  thwn  exddiliftfjrf  ^m 
in  no  way  attribuiahle  to  any  #yb«?fitK*nt  worteaic*)  '••T 
mag^  so  sustaiiied  could  hav^^  r.vcfijd  fiPML  JHf  ■•* 

it  docs  not  appear  that  hi^  <>tilil  dcpenj  y J 

choosing  or  not  to  j^    ^i  ^'^»'  -  "''"^^''IS^lS 

claim  of  the  pum 111  aadlflmJPJ^ 

cipH  and  which   r  '^V-fiil*?  '**2 


di^^l^B 


im.] 
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tiifi  woiUogt  wUchi  ear  Agp^tktBif  were  the  sole  CMae  of  .  Uie  iih 
jori^fl  ^  &  loas  9U8tame(|  hy  which  the  claim  if  made^  and 
whidi  it  was  bis  privilege  to  exercise  or  not  at  his  pleatore, 

^^IkXoid  Ordinarjr  has  only  to  add,  that  while  he  has  thus 
iatioMtal(keYiev  which  he  is.at  posgDl  indiaed  to  take  of 
tbe  meriti  o£the  casoi  ^art  from  ue  quostioo  of  leal  b«ide% 
it  is  to  be  obserred,  that  the  revised  ease  £wr  the  defenders  coa« 
tsins  BO  vvumeat  upon  the  point  alluded  to,  and  he  has  thera^ 
fore  not  hsi  the  heneflt  of  that  fhller  discussion  which  it  will 
no  doobt  indef^o  if  the  Court  shall  hold  H  to  ha  emhiaoed  by 
the  ciiiaiBov,  OEV  if  Dol,  riiaU  aUQw  the  sQiwiKiM  to  he  «i»«nd^ 
in  arder  to  correct  tho  defect." 

The  porsaer  amUndedy,  that  the  smnmons  did  not 
require  amendment,  but  that,  if  it  did,  the  Court  had 
a  light  to  do  ao  wiUiout  eonaent  of  the  defenders,  eape- 
ciallj  where  the  amendment  would  not  change  the 
ground  of  action. 

The  defenders  cotU/mded^  that  thQ  summonsi  as  it 
6tood»  fouoded  aolelj  on  the  real  burden,  as  being  an 
essential  ooodition  of  the  feu-right  affecting  the  coal 
in  the  hajids  of  a  singulai'  successor,  and  thej  main- 
tained that  the  Court  should  not  allow  the  amendment 
of  theUbeL 
At  advising, 

Lord  Uonemfflr^t  think  the  wimmong  lays  the  whole  matter 
an  the  real  bivrden,  and  that  the  proposed  amendment  com- 
^eiely  changes  the  ground  of  action.  A  party  who  brings  an 
iction.  of  tMa  Jdnd— ^a  penal  action— should  have  known  his 
ground  of  action  before  bringing  his  summons,  I  don't  say  that 
h^jpaitr  will  be  precluded  from  bfin^^ng  another  action  on 
itbar  giouhds.  If  we  were  to  open  up  this  record,  it  would  just 
«  allowing  a  uew  aption  to  be  begun  after  the  whole  case  had 
een  prepued.  £ven  though  the  record  had  not  been  dosed, 
should  have  doubted  the  expecBencv  of  allowing  the  ground  of 
ction  to  be  changed.  It  is  impossiole  to  read  the  amendment 
ithout  seeing  that  it  entirely  changes  the  ground  of  action. 
Lord  Mwrrcuf.—l  entirely  agree.  I  think  the  amendment 
langes  the  ground  of  action. 

Lord  Me&yiu—'Tho  course  taken  by  your  Lordships  is,  I' 
Oieve^  the  safest  one.  I  had  an  (^;)m2on  the  other  way.  I 
[vee  in  thinking  thi^t  the  summons^fis  laid*  founds  only  on  the 
al  burden ;  but,  notwjjthstftndjng,  X  Upnk  Umt  the  amendment 
ight  be  made,  and  the  case  tried  at  a  tsifllng  expense.  Suffl« 
mt  pleas  are  on  record;  and  both  parties  proceed  on  the 
301111  that  the  question  is  fiurly  raised.  It  was  the  Lord  Or- 
ftary  who  suggested  the  doubt  whetiier  the  pleadinge  were 
nprehended  within  the  summons. 
7%e  Lard  Jiatice-  Ckrh  and  Lord  Cockbum  were  absent 

The  Court  disallowed  the  amendment. 
Lard  Ordinary,  Wood^—AcL  Deaa ;  Alexander  Smith,  W.S., 
int — Ah.  Ratherfhrd,  Handysidc;  Hay  and  ^ringlCi  W.S., 
»i/r:— K.  C&rJb.— [FX.M.H.] 


,     Sacoim  PivisioN*-^ JJ^Q.) 

J)(tfi94er. 

icmoi''  MiiPdate->^CfrciPiwtaacM  h  which  adcKtionai  time  woi' 
(iomt6ttmptFOC»^a  mcmdamfr^tn  apdttjf  o&ical  6»  AjUmrka, 

lie  defender  left  this  country  for  America  in  1837* 
vioiis  to  Mi  departure,  he'recerved^fti  hie  fi^titel' 
sum* '6f  ;15200,  which  he  acknowledged,  to|Jav^  te- 
ed *^  to  account  of  his  patrimony*" ,  He  likewise  ie^^ien 
d  A  &eiorj  and  oommiaBiony  before  leavings  in  fevoor 
is   brother  Alexander  Murray,  and  Ro^rt  Laid* 

fie  pursuer,  his  father,. in  1844,  hrought  ai^i.^otlo^ 
1st  the  defender  for  recovery  of  the  £200.  t>er 
^s  ivere  lodged  by  Mr  Laidlaw,  in  name  of  the  de- 


fonder,  and  dhis  commiasjonera.  Alexander  Murray, 
who  resided  with  the  pursuer,  dischdmed  the  defence. 
The  Ix>rd  Ordinary,  on  10th  December  1844,  found 
that  the  aetion  could  not  be  proceeded  with  on  the 
authority  of  one  of  the  joint  feckurs  only,  and  sisted 
process  till  the  first  sederunt-day  in  March,  that  an  op- 
portunity might  be  afibrded  for  receiving  a  mandate 
firom  the  defender.  The  case  was  then  again  sisted,  with 
certifieation,  that  if  a  mandate  wasnot  produced  by  the 
third  sedenmt-day  in  May,  no  &rther  time  would  be 
allowed. 

On  2dd  May  the  Lord  Ordinary  pronounced  the 
following  interloeut<Hr : 

**  In  respeet  of  the  oertifleation  eontalned  in  the  foreg<^ng' 
interloetttor,  and  that  no  appearance  is  made  for,  or  mandate 
produced  from,  the  defender  James  Murray,  the  Lord  Odinary 
decerns  against  hi«i  in  absence,  in  terms  of  the  conclosions  of 
the  libel :  finds  him  Hable  in  expenses,  and  remits  the  account 
thereof  when  lodged,  to  the  auditor,  to  tax  and  to  report" 

A  reclaiming  note  was  presented  in  name  of  the  de- 
fonder,  and  his  commissioner  Mr  Laidlaw.  They  craved 
that  forther  time  should  be  allowed.  It  was  stated  that 
the  defender  was  in  the  employment  of  the  American 
Fur  Company  of  Fort  Pierre ;  that  they  had  written  to 
him  at  Fort  rierre,  and  had  heard  from  his  employer^ 
stating  that  he  was  absent  in  the  course  of  his  duty,  but 
was  expected  to  return  thither  by  the  end  of  summer, 
when  he  would  receive  the  letter, 

Tlie  pursuers  contended  that  longer  time  should  not 
be  allowed,  and  that  decree  should  be  permitted  to  pass 
in  absence. 

Lord  Moncreiffi — ^It  would  be  hard  to  allow  the  defender's 
property  in  this  country  to  be  carried  off  by  a  decree  in  absence. 

Lord  MeAnn/n,-^!  think  we  must  allow  fVuther  time.  If  the 
defender  is  in  the  Fnr  Company's  serrioe,  we  know  that  their 
servants  are  absent  for  long  periods  of  time,  and  are  not  near  a 
post-office  for  months.  An  answ^  is  received,  saying  he  would 
get  the  letter  as  soon  as  he  returned  to  his  head-quarters. 

Lord  Murrtof  oonouired* 

TULtfrdJMStme-Cierkwi^LQrdCoddmruwiintibBBaU 

Tlie  Court  sisted  process  tiM  the  winter  session. 

Lord  Ordinary^  Robertson. — Act,  Maitland,  N.  C.  Campbell ; 
Wotherspoon  and  Mack,  W.S.,  Agwt9,'-Ak  Butherlhrd,  Pat«> 
tisoni  ttabert  Laidlaw,  &&C.,  AgtnL-^T!.  C^A^H.F.L.M.H.] 


9t&  July  1845. 
Fiaax  Division.— (^.C.) 

No.  d21.-*-Bev.  Alexandku  MAxrcHfE  and  others, 
PedUonen^  v.  William  Mum  and  others,  Iteiipm-' 
dmte. 

Partiie!^llft)-~PaMtc  Company— Judidal  Factor— C&camtfftiacef 
ofkSeqka  mismanagement  by  dw  direetort  of  a  company  inoorpo' 
rcUiOdoyattcf'parlumh/^  wkkk  wet$  held  nuufffident  to  warrant 
ihe  Conrtj  t^nrn  the  petition  of  a  small  proportion  of  the  ptartnerB 
in  number  and  vahte,  to  supersede  the  directors  of  the  companigt 
cmd  (qipoint  aJiuBcial  factor  for  the  purpose  of  wining  up  its 

'  afftnrsy  ther4  odng  no  tdlegatiSn  Aat  Ae  mqymty  of  ihepartMrs, 
of  that  thfi  db^tctors,  were  insoh)enL  Qnesticai,'  Whether  mis^ 
^humagem&it  of  a  company  would  of  itself  b^  suffid^  on  the  tq}* 

^^mcdtio^of  aininorit^^if  itsponners.  to  Warrant'  thk  Cqurt  m 

'^^[>jHdnkt^^^Jud!cialfdmronifyei^ 

The  Australian  Company  was  formed  in*  the  year 
1822,  for  tiie  purpose  of  canying  goods  find  passe^eta 
between  Leith  and  Australia,  &c.,  and  was  ijicotpqrated 
by  act,  of  parUament.  It  carried  on  extensive  business 
down  to  the  year  1830 ;  but  it  was  unanimously  re-  > 
solved,  at  a  meeting  of  its  partners  held  in  November  ^ 
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of  that  year,  tkat  the  most  speedy  measiites  should  be 
adopted  by  the  directors  for  winding  up  its  whole  affairs, 
in  terms  of  the  contract  of  copartnery.  Various  steps 
were  t^en  by  the  directors  in  conformity  with  the  re- 
solution ;  they  ceased  to  carry  on  farther  trade ;  they 
sold  the  whoLe  ship  property  of  the  company,  and  con- 
iinejl  their  operatioiis  to  winding  up  its  a&irs.  It  ap- 
peared that  the  directors  of  the  company  had,  from 
the  institution  of  the  company,  carried  on  the  trade  of 
commission  and  del  credere  agency,  and  continued  it 
down  to  1830.  In  1836,  an  ^action  was  raised  at  the 
ii^tapce  of  (he  present  petitioners^  (with.one  exception) 
and  of  one  or  two  other  parties,  holding  together  about 
one-fortieth  of  the  stock  of  the  company,  against  the 
manager  and  the  directors  (who,  as  tiiey  were  changed 
every  year,  included  a  large  number  of  the  partners,) 
of  the  company.  The  sonmions  in  that  action  pro- 
ceeded ohi^y  on  an  allegation  that  the  commission 
and  del  credere  business  carried  on  by  the  directors  was 
a  business  imwarranted  by  the  contract,  and  it  con- 
cluded for  payment  of  £1850,  being  the  amount  of 
the  sums  advanced  by  the  pursuers  on  the  shares  of 
the  Australian  Company's  stock,  respectively  held  by 
them  (and  which  sums  had  been  misapplied  by  the  de- 
fenders in  carrying  on  the  said  illegal  traffic,)  with  the 
interest  due  thereon. 

The  Inner-House,  by  interlocutor  dated  17th  Janu- 
ary 1839,  found  that  the  contract  of  copartnery  of  the 
company  did  not  warrant  the  commission  and  del  credere 
agency  trade  above  mentioned,  and  quoad  u/fra  remitted 
to  the  Lord  Ordinary  to  proceed  as  to  him  should  seem 
just.  His  Lordship,  thereafler^  ordered  the  manager 
and  directors  of  the  company  to  lodge  a  state  of  their 
accounts  on  the  third  sederunt-day  of  November  1839. 
A  number  of  similar  orders  were  made  at  various 
times  for  the  purpose  of  effecting  production  of  this 
state  of  accounts.  In  August  1841,  a  partial  state 
of  the  accounts  of  the  company  was  at  length  pro- 
duced. The  accuracy  of  this  state  was  disputed,  and 
a  remit  was  in  consequence  made  to  an  account- 
ant, who  reported  that  a  large  loss  had  been  incurred 
in  consequence  of  the  commission  and  guarantee  busi- 
ness of  the  company.  It  was  farther  alleged,  that  up- 
wards of  £1000  of  the  company's  funds  had  been 
applied  towards  defrapng  the  expenses  of  the  mana- 
gers and  directors  of  the  company  in  defending  the 
above  action ;  and  that  the  defenders,  as  directors  of 
the  company,  had,  since  the  institution  of  the  process, 
made  various  calls  to  account  of  the  original  subscribed 
stock  upon  the  pursuers  and  the  other  shareholders 
of  the  company,  jon  the  allegation  that  these  calls  were 
requisite  to  liquidate  the  debts  due  by  the  company, 
but  really  for  the  purpose,  in  part  at  least,  of  defiiying 
their  own  expenses.  The  last  call  was  recently  made, 
the  partners  being  thereby  called  upon  to  pay  five  per 
cent,  on  the  subscribed  stock,  which  was  calculated  to 
yield  somewhat  above  £4000,  on  or  before  June  1845. 
This  can  was  paid  up  by  the  petitioners. 

In  these  circumstances,  the  petitioners'  agent,  on 
2lst  April  last,  wrote  to  Mr  Alexander,  W.S.,  the 
agent  and  secretary  of  the  defenders  to  the  above  ac- 
tion, and  respondents  to  the  present  petition,  represent- 
ing that  the  company  had  now  existed  for  fifteen  years 
after  the  business  had  virtually  been  given  up,  and  yet 


the  respondents,  instead  of  realizing  the  property,  vA 
adopting  the  measures  pointed  out  in  the  S8di  aad 
89th  sections  of  the  contract,  for  haviiigdieoompnT 
dissolved,  had  ^rom  time  to  time  eontiBaed  to  juk»tik 
on  the  partners,  (the  last  within  a  lew  weeks,)  notvyi- 
standing  that  the  remaining  prc^rty  of  the  eompaw, 
if  sold,  was  more  than  sufficient  to  meet  its  M/tn  od 
liabilities.  The  petitioners  fimha*  compkinedtkttk 
company's  limds  had  been  misapplied  in  pajinest  4 
the  law  expenses  incurred  by&e  directors  incKvidQaST. 
and  they  caUed  upon  the  directors  lo  fbrinsh  themii 
a  state  shewing  the  application  of  the  ealla,  n&d  urn- 
diately  to  take  measures  for  realiring  ^e  gob^ 
ftinds,  and  winding  up  its  affidrs.  In  answer,  tben^ 
spondents'  agent  remarked  diat  tiie  respondents  U 
^ne  every  thing  in  their  power  to  eSett  a  sak  of  ^ 
rematniBg  property  at  sueh  a  price  as  was  thongbai- 
visable ;  that  it  rested  with  the  shareholders  to  get  ik 
company  dissolved ;  and  that,  in  reference  to  the  ki 
expenses,  the  accountant  had  disallowed  credit  ftrsy 
payments  by  the  directors  for  that  litigation,  and  U 
his  states  were  firamed  upon  that  principle.  He&ik 
oljjected  to  ftimidi  Uie  state  called  for,  on  the  gnoi 
that  the  accountant's  report  contained  an  aoconntof  tiie 
state  of  affairs '  up  to  the  most  recent  period  thu  w 
practicable.  In  this  letter  it  was  alleged  bytbepefr 
tioners,  that  the  respondents  had  evaded  the  proGpii 
demands  made  by  them,  and,  in  particukr,  that  k 
statement  as  to  the  law  expenses  was  an  evssiDO,  k 
the  accountant,  while  he  disallowed  credit  fiv  t)» 
law  expenses^  yet  did  not  and  eonid  not  order  repsj- 
ment,  and  the  amount,  £1100  or  thereby,  was  ms^ 
placed  to  the  debit  of  the  defenders'  agent,  lfrAl» 
ander,  as  a  sum  due  by  him.  The  petitionen  ^ 
upon  wrote  to  the  respondents'  i^nt,  pointing  cot  tb 
fact,  that  it  was  imposaiUe  for  th^n  or  theotber^ 
holders  to  wind  up  the  affairs  of  the  company,  vA  ^ 
dissolve  in  terms  of  the  contract,  without  the  caocs- 
rence  of  the  respondents,  who  held  about  ooe-hal^ ' 
the  stock,  as  this  proceeding  required  the  coocsrrtfs 
of  two-thirds  of  the  company  in  number,  of  persfi 
possessed  of  two-third  parts  of  the  capital  stock;  te 
the  petitioners  offered,  with  the  respondents' coem' 
rence,  to  adopt  the  necessary  proceeding?  for  thu  p 
pose,  or  to  grant  their  concurrence  to  ^e  responded 
doing  so.  The  petitioners  requested  Mr  Akxawlff  k 
inform  them  if  he  had  repaid  the  law  expenses,  witk  i» 
terest  to  the  company,  and  they  again  demaodedi 
balance-sheet  or  state  of  affairs,  as  the  accoimta&t'^^ 
port  contained  no  transactions  subsequent  to  Oa^ 
1843.  The  respondents'  reply  was  alleged  to  be, » 
formerly,  unsatisfactory.  They  declined  to  gna^  ^ 
concurrence  for  winding  up,  and  they  repeated  tij 
assertion,  that  the  accountant's  report  ccmtained  aSv 
information  respecting  the  affairs  of  the  coanpaaj** 
could  possibly  be  ^ven  till  the  most  recent  P^^ 
was  practicable.  Finally,  the  petitioners  wrote, »  ^ 
May  1845,  to  the  respondents,  again  insisting tob«*j 
the  expenses  had  b€«n  repaid  to  the  compaaj'f' 
also  whether  the  one-half  of  the  acoountanfsfc  *< 
£586. 10s.,  lately  paid,  had  been  paid  by  the  i«f**f 
out  of  the  company's  funds,  or  by  themselye^y^ 
timating  that,  if  no  answer  was  returned,  ifcejctf** 
would  conclude  that  the  expenses  had  w*t>*^ 
Digitized  by  V3^^^V  IC 
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paid  to  &e  company,  and  that  Mr  Barstow'ff  fee  had, 
in  like  manner,  been  paid  out  of  the  company's  fundfl. 
The  petitioners  repeated  their  demand  for  inspection 
of  ttie  iaat  balanoe'-sheet,  or  for  an  account  of  the  pre- 
sent state  of  the  company's  affairs.    As  to  the  winding 
up  of  the  company,  the  petitioners  complained  that  the 
respondents  had  delayed  for  fifteen  years  to  wind  up ; 
and  as  they  were  misapplying  the  company's  funds  to 
defray  their  own  expenses  out  of  calb  made  on  the 
filiarehoJders,  including  the  petitioners  themselves,  with 
whom  they  litigated,  the  petitioners  would  be  under 
the  necessity  of  applying  to   the  Court  for  the  ap- 
pointment of  a  judicial  factor,  if  the  respondents  would 
not  grant  their  concurrence  to  the  winding  up  and  dis- 
solring  of  the  company's  affairs.     The   respondents* 
agent,  on  6th  May  1845,  sent  a  copy  of  the  balance- 
sheet,  as  at  31st  October  1844 ;  but  in  the  letter  ac- 
companying it,  he  declined  to  answer  or  notice  the 
other  points  adverted  to  in  the  petitioners'  letters. 

In  these  circumstances,  the  Keverend  Alexander  Max- 
tone,  minister  of  Faulds,  and  others,  partners  of  the 
company,  holding  shares  amounting  to  considerably  less 
than  one-tenth  ci  the  company's  stock,  presented  the 
jresent  petition  against  WiUiam  Muir,  the  manager, 
ind  various  other  persons,  now  or  formerly  directors 
»r  shareholders  of  the  x;ompany,  and  the  acting  office- 
tearers  thereof,  stating  the  above  ^ts,  and  adding, 
hat  the  litigation  with  the  directors  of  the  company 
ad  been  by  the  gross  delay  of  the  respondents  kept 
p  for  nine  years,  during  which  time  the  respondents 
ave  made  no  perceptible  progress  in  winding  up  the 
>mpany's  afihirs. 
The  petitioners  farther  stated, 

By  the  loot  balance-sheet  it  appears  that  the  only  debt  of  any 
nsequence  due  by  the  company  is  a  debt  to  the  Commercial 
ink  of  £3711.  1.  6. ;  while,  on  the  oredit  side  of  tiie  balance- 
^t,  It  appears  that,  independently  of  other  assets,  the  com- 
Qj  has  buildings  at  Hobort  Town  undisiK>8ed  of,  which  are 
tiled  at  X3000,  and  there  is  also  at  the  debit  of  the  respon- 
its'  agent,  Mr  Alexander,  the  sum  of  jCISGS.  5.  2.,  which  in- 
des  upwajrds  of  £1000,  being  the  amount  of  the  law  expenses 
eady  referred  to,  misapplied  out  of  the  company's  fUnds.  It 
hus  obvious,  that  if  tiiese  expenses  were  repaid  by  the  re- 
ndenta'  agent,  as  should  have  been  done,  and  if  the  property 
fiobart  Town  was  sold,  there  would  be  a  balance  in  favour  of 
compaay«  in  phice  of  any  necessity  existing  for  the  last  call 
£5  per  share  made  b^  the  respondents.  The  respondents 
e  had  ample  opportunities  of  selling  and  realizing  the  pro- 
y  at  Hobart  Town  during,  the  fifteen  years  that  have  elapsed 
e  the  company  resolved  to  wind  up  their  aflfairs  with  the 
test  possible  <&spatch,  but  they  will  not  sell  that  property 
!v  a  certain  price,  or  by  public  roup,  for  the  very  purpose 
'eventing  the  winding  up  and  dissolution  of  the  company's 
rs.*' 

he  prayer  of  the  petition  concluded  for  the  ap- 
tment  of  Mr  Donald  Lindsay,  accountant,  to  be 
lial  ihctor  on  the  estate  and  effects  of  the  company, 
full  power  to  wind  up  its  affairs,  and  divide  the 
proceeds  among  the  parties  legally  entitled  there- 
be. 

>  this  petition  answers  were  lodged  for  Mr  Muir, 
aanager  of  the  company,  and  others,  in  which  it 
stated,  tbat  there  was  no  ground  for  any  charge  of 
'  agsunst  the  respondents ;  that  the  accounts  of  the 
any,  wliich  had  carried  on  very  extensive  com- 
3  with  tbe  most  distant  colonies,  were  multifarious 
omplex,  and  were  in  course  of  being  arranged 
all  tlie  dispatch  consistent  with  accuracy ;  that  the 


respondents  had  acted  throughout  with  perfect  bona 
fiies ;  that  they  hoped  to  shew  that  the  commission  and 
guarantee  department  of  the  business  had  not  been 
productive  of  loss,  but  that,  in  the  mean  time,  the  clas- 
sification of  the  mass  of  accounts  in  the  mode  required 
so  as  to  shew  the  profit  or  loss  on  the  commission  de- 
partment separately,  was  a  task  of  great  magnitude ; 
that  the  report  of  the  accountant  appointed  by  the 
Court,  although  prepared,  was  still  undelivered ;  that, 
owing  to  the  long  protracted  state  of  depression  in  the 
Australian  colonies,  from  which  they  are  only  begin- 
ning to  recover,  no  opportunity  has  occurred  of  realis- 
ing the  buildings  at  Hobart  Town ;  but  the  first  favour- 
able opportunity  of  selling  them  will  be  embraced,  and 
the  directors  are  under  a  treaty  for  a  sale  of  tiiem  to 
government,  to  whom  they  are  at  present  let  at  the 
yearly  rent  of  £200,  for  soldiers'  barracks,  and  of  the 
remaining  items,  it  b  believed  that  only  a  small  portion 
is  recoverable ;  that  the  calls  were  necessary  for  wind- 
ing up  the  proper  affairs  of  the  company ;  and  that, 
with  regard  to  Mr  Alexander's  accounts,  tiiese  could 
not  come  against  the  petitioners  to  the  extent  of  much 
more  tiian  £  1 00.  On  the  whole,  the  respondents  main- 
tained, that  the  present  application  was,  in  the  circum- 
stances, and,  considering  the  wealth  and  respectability 
of  the  respondents,  and  of  the  partners  of  the  com- 
pany generally,  unprecedented  and  incompetent,  and 
that  there  were  no  grounds  of  justice,  or  even  of  expe- 
diency, for  granting  its  prayer. 
At  advising, 

Lord  Justice-  OeneraL—l  must  own  that  I  am  most  clearly  of 
opinion  that  we  cannot,  and  ought  not,  to  interfere  in  the  way 
craved  in  the  petition.  Even  admitting  the  releyancy  of  ttie 
statement  made  in  the  petition,  and  talong  for  granted  the  id- 
leged  misconduct  of  the  parties  complained  against,  I  ask 
whether,  even  upon  these  grounds,  a  company  consisting  of 
nimierous  and  wealthy  partners,  and  incorporated  by  act  of  par- 
liament, can  be— not  sequestrated  by  us,  but  put  under  the 
charge  of  a  judicial  factor?  The  annals  of  this  Court  contain 
no  precedent  for  taking  any  such  step.  Take  any  one  case  that 
can  be  supposed,  where  mismanagement  of  a  company  is  idl 
that  is  alleged,  and  consider  whether,  on  that  allegation,  we  could, 
on  the  application  of  a  minority  of  the  partners,  supersede  the 
company,  and  appoint  a  judicial  factor  on  its  estate.  I  doubt 
whether  it  would  be  justifiable.  But  in  this  case  it  is  said,  1. 
That  in  the  depending  action  between  these  petitioners  and  the 
former  managers,  &c.  of  the  Australian  Company,  great  delay 
has  taken  place  in  consequence  of  the  conduct  of  the  company. 
But  we  have  nothing  to  do  with  that  here.  The  Lord  Ordinanr 
in  that  process  will  see  justice  done  between  the  parties.  2.  It 
is  said  by  the  petitioners  that  they  cannot  get  access  to  the 
books,  accounts,  or  balance-sheets  of  the  company.  K  there  be 
any  difficulty  as  to  that  matter  let  an  application  be  made  to 
the  Lord  Ordinary  in  the  depending  action  to  compel  access  to 
the  books :  and  on  this  subject  I  have  no  hesitation  in  saving 
that  the  petitioners,  being  partners  of  the  company,  are  entitied 
to  get  access  to  the  books  and  accounts  of  uie  company.  3. 
Then  the  petitioners  complain  that  caUs  have  been  made  on 
them  recentiy  for  no  legitimate  purpose.  Why  then,  if  such 
calls  are  improperly  made,  let  the  petitioners  suspend, — ^the  re- 
medy is  obvious.  At  the  same  time,  considering  the  state  of 
matters,  the  Australian  Company  should  be  cautious  in  miUdng 
many  more  calb  such  as  that  complained  of 

Lord  Mackenzie, — ^I  concur.  I  do  not  know  that  there  may 
not  be  cases  where  the  Court  would  interfere  to  wind  up  thie 
affiurs  of  a  company  at  the  instance  of  parties  interested.  But 
though  there  has  been  considerable  delay  in  winding  up  the 
afikirs  of  this  company,  they  are  evidently  not  ezi>08ed  to  any 
danger ;  and,  therefore,  we  are  dearly  not  warranted  in  inter- 
fering. 

Lord  FuBerton, — ^I  concur.    It  would  be  a  strong  thing  to 
divest  the  statutonr  managers,  and  to  place  over  their  heads  a^ 
judicial  &ctor.     Had  the  company  been  dissolved  the  peti-^ 
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UonOiTi  wookf  hftre  bad  a  difte^nt  A)>d  stronger  eii90.  Bedd^ir 
v?hftt  woxiltl  l>c  ttic  U80  of  ihc  AppointTWeiit  of  a  judidiil  fActor  in 
thii  case  ?  There  !i  acareely  any  lliiDf*  to  Ise  ft^«!i2fd  or  woimd 
up.    All  that  is  to  be  douo  i«  to  get  t^ie  occouuta  «^lju«Md, 

LordJe^rey* — Thk  ifl  an  extrnva^iit  ftppUcation,  the  gr^nt^ 
mg  of  wiiich  would  bo  of  mo^it  lijungenju*  preee<lcDt»  T^iia 
AustraJian  Compairj  is  aolTent,  find  indudefl  among'  ii*  mtiin- 
"bera  many  pcrfioii.«i  of  the  ^j^tvoXvaL  wealth  ami  respetitabllity* 
The  applleaiiun  Ibr  the  supi^rsedmg  of  Lbe  <]irectc^i^  of  it  m 
fotmdeU  oa  certain  ciUla  being  m^ide.  Tlieai}  seem  to  be  caUa  <m 
tiie  aubflcribed  {;:ap]tal,  and  not  eails  ii/mA  At  uny  rate,  eircn 
if  they  were  objectfoiiablc,  tliat  falb  properly  to  lie  dl^cuAsed  in 
s  stiapenaion.  Bnt^  when  all  that  b  inibstJiiitiaUy  foundod  on  jg 
alJeg^  in  1  proper  ealla  on  iu  partneri  by  a  aoWeol  coxnpanyt 
bow  ean  that  U>  s^tiuusLy  miuiituiijL'd  aa  a  aulSdc'Qt  ground  for 
putting  it,^  affiiira  under  a  Judicial  faelor?  Tke  allegttl  del*^  in 
windliiit  up  «eetn«  fiiiriy  explained  by  the  r6«pondeiit9.  Tba 
queation  then  ia,  whether,  Ihla  compauy  being  aolTent,  Um  direc- 
tor?  rvapeetable^  and  iu  affairs  aU  ^ttJtiil,  e^ifept  winding  "Qp 
ila  aeeouiita,  we  are  warrant^^  in  ji^aiHuig  the  prayer  of  the 
petition  of  a  very  ^mall  niinoriiy  of  tlic  parinera,  by  placing  the 
company  tmder  judicial  marmi^cmont  ^  leannot  Lhink  thM  we 
»re  warranted  in  granting  tho  prayer  of  the  petition* 

The  Court  accordingly  refund  th^  petiiioii,  and  foand 

tilt  respondents  entitled  to  expenses* 

For  PetH^t^r*,  lu^ ;  Dand  MitcheUp  Sl&C^  A^at^For 
Ikmiivhnix^  Muoro  i    VYJUIam  Aleuotkr,  W.S.,  Aaad^'^lS^* 


^J.-A^ 


im  July  1845. 

FiBtT  Diviaiojr.— (J,CO 

No*  2£2;-^HijoH  Muib,  Purmt^r^  v.  MtfS  M^ymi 

ProcC8i"rttat!on— //  wm  minted  an  a  prtUin'martt  pbpeefwmf  elof 

a  dffi  iiif*  r  hod  iitr.n  flejtii/n&i  im  tJkt  minuttotis^  mid  hnd  been  ciif^l 

ta  *''  Mrs  Mardia  Reid  ar  Chnmhers^  rctidiaff  (n  i^ifrtuon,  reiki 

fmf  ik»  dtaamd  Jam^  Oimdiem,  tmttwit  m  G(aKg(m*  wh*fm^ 

Jim  wam^  men  ''Mr$  Martha  liml  ar  GfcawiAwi''— C%«jliaii 

Hugh  Muir  brought » eumtnotiaf  libelling,  **tJiatMri 
MaFtlia  Held  or  Chambers,  residing  in  Dunoon,  relict 
of  iM  d(jcGiw*ed  Jaine*  Chambers,  viutner,  in  Glasgow, 
defender^  m  indebietl  mid  owing  to  the  pnrtsuer  iho 
flum  of  :^140  flt<^rting/'  and  concluding  n^aiiiflt  **  the 
said  defend^]/*  for  payment.  The  defender  was  cited 
tQi  th^  action  by  lbe  name  and  designation  given  to  her 
in  Uie  Bummons>  Defences  were  bdged,  in  which  the 
following  preliminary  plea  was  stated  ; — "  The  defen- 
der's name  is  Martha  Hood  or  Chambers,  but  in  the 
libel  and  cilation  i^lte  receives  the  name  of  Martha  Reid 
or  Chamberi^."  But  while  it  ^*aa  denied  tliat  an/ 
debt  was  due,  it  waa  virtually  admitted  that  the  defen- 
der ivas  the  person  against  whom  the  sumnions  wai 
directed, 

Tl^  Lord  Ordinary  pronoiineed  tJie  following  intar- 
bcutor;  ^  '  1  ;/ 

"  I9fi&  Jmr  1B4  5,— Having  heoid  twaniel.  Sustain  &  theiireli*' 
minary  dcf^tiue;  di^nii^^a  the  action  ;  finds  the  purauer  haUe 
in  expenses  \  mudifi*ji  the  rnioie  to  three  guineaa,  and  decom*,**  ' 

.  Muir  rcdaimcd,  and  pleaded — That  thougb  there 
had  be^n  an  error  in  the  citation  and  in  the  euraifionai 
it  H'ns  only  ii^  the  maiden  name  of  a  widow,  wJin  waa 
oDjerwise  eo  minutely  destgnfd  as  to  pirovGiai  th#  pgs^ 
aibility  of  mistake  ws  to  the  person  meimt.  That^ 
it  wa^  unnecessary,  in  citing  a  widow,  to  give  her 
n^aid^n  name,  whidi  she  had  lost  on  her  marri^^e  i 
tlial  she  bad  been  cited  con^ectlj  m  the  widow  of 
James  Chaml^crs;  that  m  the  mculton  of  her  maiden 
name  waa  mere  surplusage,  an  error  in  such  surplua* 


f^  waa  not  fiital  to  tluQ  dtation  \  tmd  that,  u  to« 
eoold  be  no  doubt  that  th%  de&ttder  was  ihu  ^ttm 
meant  ia  the  summoni  and  €iCe>d^  and  is  it  vib  wA  ^ 
nied  by  the  detender  that  she  wa5  the  person  msm^ 
the  fsbjectio  n  ough  t  to  be  repelled. 

Mrs  Chambers  pkaded — That  it  was  not  eaoo^  oa 
tlie  authority  of  tlio  decisions,  to  shew  that  there  tv 
no  doubt  ^  to  the  penon  meant  to  be  cited;  s^lkL 
even  if  it  was  surplusage  in  the  t-iiaiioa  of  a  widoiru 
give  her  maiden  name  as  well  as  the  surname  d  hir 
htjabandj  still,  when  the  pursuer  chose  to  cite  ber  by 
her  maiden  name,  as  well  as  Vy  the  surname  ^f  \sk 
huidjand}  lie  waa  bound  lo  stat^  hor  maiden 
cnrately*. 

Tlie  Court  cotiradered  it  adrisableto  consaliil 
Lordships  of  the  Saeond  l>iTision  ag  to  vaUdily  t 
objcetiou. 

The  following  daj,  at  advising, 

T^  X(9rf/iJKa£tf3*-^t'ft*/tif.^We  hive  canH(4t«3d  OOT  I 
of  tiie  other  Di vidian,  who  agree  in  ouf  unamswai  < 
that,  in  the  apeeiol  dreumstanees  of  tlua  case,  nod  i " 
spilie  of  tlio  error,  dtiwnnotftt  cmtMititds  per$&H^  tile  ciijt 
be  repeUud,  oud  the  hitedocutor  of  tW  Locd  Of^aizy  i 

■  The  Conrt  aocordingly  pronoimced  the  foHofl 
tertocutor: 

*^  Ha  Ting  considted  verbally  with  the  tjofda  of  I 
DMaion  of  the  Coiut,  Alter  tbe  interhjcotor  of  ttw  1 
nary  stibriHtted  to  review ;  repel  thio  pttlltuin^fy  ( 
Tvmit  tkack  to  his  Loriiibip,  to  proet^  thi^reiii  a«  toll 
saetu  just ;  re^crvii^  all  questions  Qf  e^peiiie«*'* 

Authotitios  for  Furiuer.^ Brown's  ^yja.n^u  ^-^-m  f,^ 
momtraiio^     Scottiah  tJnion  Insurance  <' 
March  1836,  M  Shaw.    Hs^art  t\  Roht  i 
13  f>haw,  234, 

Authorities  for  Defender. -^Oiitlixi»  «»  BtantOr  iltkj 
183^}  U  ghaw,  4&h,    Daleiel»ti  ii.  UaailtOEK  &tl)« 
M,  4 1 63.    Dickson  t\  Gibson,  I3th  FvU  n45  ^  M-  ( 

Xorc/  ih'dinaru  Hobertaon* — Act  Logan ;   Joiin 
W.S.,   AmuL—SlL  l>»natdaon,    M'MilJAii  iind  Gnsl,  j 


Wih  Jjdtf  184^ 

FisiT  Bivtstojr.— (J.C.) 

No,  223- — Captain  John  B^j^bes  Hosce 
l>4T0EY^  Purmm-H  ^*  Captfiin  Who-iaj*  ^ 

Trust— Jiir>*  THo^ E  jw^tion— R(^ ;  Clilp 

CCM^A  iHtrit/  duJLLirififj  a  im^h.  •  ,\wwmi 

soni  }(-'  rptej,  fejf  i 

alkW9d  h^  hi^  i-i^ ,  timk 

came  bmhmpi,  ana 

QHOMqfdie  f'^ '  .c#f 


w4dm&mint 

of  the  tftisi'/iitidjt  tv  rdtmu/t  in  /lu  c^inmiOB9  i 
t^itnf  &vd  iksmagg  itf  (fi&  ^niL  The  Jmi^  <iirwa|*rf|ii>) 

pmve  thai  £%  mtrt  pHi^tf  ^J  ^^vM  i 

iaJc^iH  iig  tUjmrsu'  ttiHt  I* i 

Uk  #^ ><fee4  tA«;   ' .  fir  ^ 

t^GH  dU  cove  r^iuk  ^  ivo^iK^  b^^Ju  ^wn^ws  ni  Ma  I 

nion,  That  wh&^e  an  f^ceptiJrftt  u  taka  ip  dlt    tlaiii  */  ^j^  | 

mdi»^  Jw^  <ni  i^grmtmi  thai  tA«  imwj^  ItfMfM^ail^  \ 


moi] 


IN  THEliSffiUKE^F.^  aBSSiW^  M^ 
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Mh  Oftthcdn^  Hoiiie'dled>iiiil8a7,lite)rili9mr^^j^^ 

Mebdoa,  Mv  Alexander  RdbertsoB,  and  Mee^  James 
a^iDairicLHoqio^iwesQN  apjpointddihbr  trdste^.v.  'Tha' 
clause  of  nomination  €if  ihe  IroflldCSBi&'liie^lQeil  waet 

"  And  lor  their  (ttie  tpi^ui^)  £irthQr  Qncpuragem^Dt  toacbcpt 
of  tfth  trixdV  I  hereby  aiiiiiolrizc  my  feaid  trustees  to  appoint  facS 

tcm^  49  t|i0jr  ohidil  tUtikifnttpOTf^mndjIiiere^raecliRt  tlwlM 
tlui  mi^  jtruste^^  iMl  npt  jbi^  li«^)«  ^r  oipsalpiis  i^  diligonoe  9^  ( 
ady  kl^d,  ppr  for  the  joAoWoncy  od^  facto^  of  Pi^li^r^  i«^m  they  r 
ffliry  hjtre  oct^lon  toiemiuby,  lor  tmUfdiig  uny  stutift  o^  mon^, , 
or<&p«ilffli^tfiiAy'%fibfdi(^ti6r  0x1  a^cmhne  Of  t^'ittMlM^ 
vency  of  any  persooa  who  may  be  indebted  to  the  tnui^MaitC(  j 
^A^^m^  iijl^yjte^  oi^  ajgr  pJMn#qCffK»eyrfor  fuiiwpr- 
ingf^lifi  eQ^U^d.pnrpgg^.  of  Una  jth^at,  nojr  ahalltheY-  be.  mw 
Bwemme  fbrthe  mt^romlMionif  of  one  another,  l^irt  eitfbof  lAite' 
aOenariy  for  faia  own  actaal  uatromiaaiona  in  virtoe  htf^  ^ 
these  may  be  instructed  si^i^i^viijmtmntmy -^    >  "   'i  >     >  '  l 

Tfcese  genAemen.  exceptiii^  Mr  Datid  fe^opai,  in- 
cepted the  tinist  '  in  1829,  the  trii^te^  raised,^  pijo-;. 
cesi  of  mult^lcpoiQdiQg  for  thep^jcpoae  (?f  havipg  UwJ . 
truafe-fiifld^ 'atpportaoaed^  atmong  the  beiiefiGiarie&  ^  in ' 
thif  pjToqessi  thft  vaiae^iQ9a4Q6ec^nd€)d..  i^^n^  l^ipuff  jof 
£4375  contained  in  a  bond  due  by  one  of  it^  i^Hifftn) 
her,  Mr  Janjes  Home,  apd  heiitobljf  ^cured^  toj^tbsr 
wifti  (lie  iit^est 'due  thereon,.as't)eingtlie^^    vi^i^: 
&•    By  tranrferxiAg  thia  bond,  the  trustees  obtoin^a 
the  sunt  theroin  eontained  fai  Mffit^  l%d^  irMohJ  lf«|-^ 
!)aid  over  to  Mr  Robertson.    C^ftdbaNjl^ttfahtsfii  Ifee" 
)roeesswer^  preferred,  of  consent  to  ^3000  dflfcfesttA, 
>iil  the  bfJoAce  >ir9a  n/^i((her  pon^]gne4  nor  deposited  in/ 
m\k  in  the  joint  names  of  the  trustees.    In  the  CMidHoC. 
893,  Robertm|Ab0csiBe  bA»krii|^  «t4d,  ki  I>HMiiib6r 
fthat  year,  a  meeting  ^^'helrf^trf  Iffi*  Uopfe'A  tiiis^^ 
ees,  before  which  meeting  IVCr  Robertson  laid  h|8  Ac-'' 
oants  as  factor  for  the  trust,  and  as  having  beea  ^yx^f 
loyed  to  uplift  the  funds  above  mentioned,  shoiwing  8^ 
aknce  against  him  of  £2890.  2.  8^.     The  process  of 
Lultiplepoinding  thereafler  fell  asleep.  Ti  was  wakened 
I  1833,  at  the  instance  oS.  Captain  John  Belshes  Home 
id  mandatory,  who  put  in  a  minute  in. February  1843, 
I  which  he  prayed  the  Lord  Ordinary  to  ordain  Qap-^ 
lin  Menzies,  Alexander  Robertson  and  J^es  ti^ome, 
»njunctly  and  severally,  to  make  interim  payment  to 
m  of  £600,  with  interest  from  December  1826,  and^ 
consigfi  tJ!ie  sum  of  £775,  with  interest  friim  Decern^ 
r  1826,  as  the  alleged  balance  of  the  fund  m  niedicL 
Captain  Menaos  pkaded — ^In  the  poouUar  cirawsi- 
LDces  of  this  case,  and  with  reference  to  the  express 
tTDfl  of  the  tmst-deed,  Captain  Memsie^  c^uriiot  he 
ide  personally  liable  for  ^y  loss  an^ng  4^om  the  in- 
ivency  or  bankruptcy  of  Mr  Eobertsen,  eoe  of  the 
istees,  and  tfaair  &ctor« 

The  fbllowing  issne,  for  tiie  trial  of  th^  (|tMfibn  thiis 
sed^  was  a^usted  and  approved  of:       ,     . 

'  It  brin|r  ai^iBitted  tliAt  James  Home^  eotnelliMof  Ritfawte^ 
r  T^idiil^  in  Iioodoii,  the  said  WSliam  M«i^Mi^  a^^AM- 
ler  Robertfloo,  W.S^  aooepted  and  acted  «i'«^«tttoM  of  Hkd 
,  Mrs  Catfiarlne  Home,  widow  of  the  deeeas^  iliuneiKMB&df 
house  s — It  bemg  also  admitted  that  the  puntter,  Ciiptidn 
n  B^0fte«  Home,  is  A  beneficiary  wider  the  trust  of  the  sidd 
»  Home^ —  ^ ' " 

Wtettei^  OB  ^  ^^^  the  Sd  (lay  of  Msrth  1838^  'tiw  ^ib- 
k^r  wrang:AiI|y>  sod  in  oontraTeotioD  of  his  diitf'aB  trustee, 
weA  the  •uai'  of  ie4a7JS  or  therein,  bemg  pHrt  of  the  triMt- 
tCj  to  "psas  into,  and  thereafter  reoMia  iit'4lito'haiidK  ^  the 


84idLAteandfl^B«bert90ltl»  iwith^ot  taking  ^^yfeeuxttj^tbeiilwr, 
tothf^losivfiiidtaT'anddaisiige.oftbatrnst  i, 

i^J)Amagc»htidat^2754«llhiQtereHth«nQ0tt,^   t 


On  18llh=  Mar<ai  1845,  a  jiity  was^  ^panto^HW  ^- 
try  til*  i^sue.  ,:.'/       '  ' ';       ' '".;  J    ~.  \  .  W 

..TW  oounsd  ibr  the  puisiieir  gave  in  evidence,  inUr^ 
ottx,  Mrs  SEome^  s^ement,  frem'  wihieh  he  read  the 
ckufle^  of  ndmittatSon  of  the  ftrdStees,  aUd  the  dacee  of  ^ 
ekemptioA  from  Kability  for  omissions  ?ind  diligence  ^ 
at^ve  quoted,  as  also  the  closed  record  between  the  pai^^  ^ 
ties;    He  farther  examined  three  witnesseis,  alicf  whom 
shlle^  that  the|)^  kfteci^  that  Mr  Robertson'  wo^'  In  em^ 
birras56d  cfrwimsliahcfesiii  1838,  but  wiei^  nnablc  to  \ 
spe^  9S,tQ'hi8T^pu^4  solvency  during  iJxat  y^r« 
13ie  deftodjep  ied  tio  eYidenee.' 

'The  MM'<^«xeept!oris  btearsi  that  the  Lord  Jttedce- ^ 
GteiipW,  Tfh6  J)r^sid(3d  j^^^        tiiH!;'  inT  the  bourse  ot. 
chir^g  (he  jury,  laid  i)  down  a^cl  <Bi:ecte4  tSe  jury,, 
in  point  of  iawNrr;  .     •  ^        » 

\'^mM)^MtA^^9iA  his  co^tvoiledi  were.  ¥id»Ie  if  lli^ 
acted  in  a  grossly  negijg^t  (md  cnl^ble  manner ;  but  that,  ixt 
order  to  sul^ee^theqa,  ^t  ip  incambent  on  the  pursuer  to  prore 
that  thcrf  #(^|;i#Cy  tff  gross'aad  ctt]l|»able negUg^iee. 

^  WheieapoB  tile  ceunsid  il«  the sedd  pursuers  did  tl^n  snd. 
there,  on  bdialf  of  the  said  pursuers,  except  to  the  foresaid  change' 
and  directions  of  the  Lofd  Jostio^Oeneral,  and  tendered  their 
esoeption  aooordingly. 
'      ^  Iho  jury  delivered  th^  ver<3l0t  hliSiCrour  of  the  defender. 

*^  Whereupon  the  couifMeL  for  tha  pfrsof^did  then  and  there 
propose  the  mresaid  exception  to  the  ^r^ald  4^uurge  apd  l^ 
laid AiWii'by 'ttte^librJ f nsllce-Gte^  i-    . 

The  bill  of  excepitions  hktin^  been  Signed,  when  it, 
c|tme  Id  b^'^tf^d, ; '  ,  •    '      .'  * 

.  The  pursuers  momtoiVi^d^Tbe  eso^ption  to  Ibe  W 
lilid  down  hy  the  judge  at  the  trini  docsiiot  proceed  on 
the*  ^footing  tiiat  the  hew,  cdnsickred  abstrixctly,  was  bad 
law.  but  tihat,  by  so  laying  down  the  law,  tiie  i^sue  was 
nMM^S^^^ed;^<>rriJl&erwtlti^  The 

iafeltti  *gi^fe^  tipbtf  ^bythe  fitt^tic^  whs,  "  WhefUr  th#^ 
die^ti^ -kmigM^^  e^intraTt^rttion  of  hif  duty 

as  ii^tec,^ did  the  tu!«  eomiftained  of ?   The  defender^ 
a^ed  to  this  iSffiie,  d^ou^f  poBsibly^  he  might  have  ^ 
beeihf  eAtitl^  to  ksbt  u^n  Oik  puniuers  taking  an  is^^ue ' 
ttfpttfVe  gross' attd  culpable  negligence  on  the  ptirt  of" 
the  'trttste€!&  '  Th»'  words^  *♦  Tivrongful  and  in  contra .^ 
vett^oh  o(F1i&dntyas  trustee^"  areiaot  ^enetalwc^ctfi^* 
noraretlMJr  edmiMift  words  of  st]^^;  stod  if  It  ^wem^ 
h4eld  ihatwvNn^of  issaev  were  general  wordi^  the^ 
pHr^ilIaJ^iiieiiiiing<^wMch|  hi  i^egkrd  to  eAxM  ^ase^; 
waS'  to  be  found  6nly  by  c^oafitmotioft  of  the  whole  re-^ 
oei«d(  It^wtMlld'-kad  to  endl^M  eoiftfosfiob.    8«ppoi^g, 
then,  that  the  words,  ^^  wrongful  and  in  contravention,^' 
w^iio$'gs(aihi3  w^i^  th^'  ar^L  i^rtords  wfiieh  mast 
apply  to  Si  breaches  of  duty  by  the  trustees,  and  the- 
JHj^Tmigr  hitve^  thoQght  th^      fatf^ach  of  d^  "wte 
pttiv^  l^fhepfmftrtiers,  though  flwtrf'  wete  not  satiSfifed*. 
that  die  trustees,  in  committing'  it,  had  been  guilty  of 
gt08ganieid^bleiiegBgene<64    TheeiJo^  kowe44*9 
stfldtlu|%ltt*Mii^  to  scOgecft  tbe  tmrtees^il  ivas  in- 
o»Mt)6iilren'lM|mtf8iiQr8to  provitr  that'drief  wth^  gi^y 
i  of  gi9oasildki  cobble  ae^kw^  ;n<erewas^lh«si«<fth^' 
I  dtaawn  frdia  tiw  jofy  ereqT  brsadi  ef  4b^  l^y  thectnd^ 
ttte%  eatcqpt'whei^igrQBsiaaid'CiiiMikfo  nei^^wicetoul* 
been  coMMaiflvL    Tliis!  afcaobiflM  to  a  miseotunaHeiAott 
or  withdrawal 'bfHierissQe  from  die  jiiry^  hndthiisiib- 
stitatkm  of  ia'diflbreat  question,  and  the  purauers  arer> 
theteftre,  iuMitlnd  to  nico^d  in  then*  ezcepcioil.^^  ^^ 
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REPORTS  OF  CASES  DECIDED 


[Jdy 


The  defender  armotred — 1.  The  exception  does  ndt 
bear  to  have  been  taken  on  the  ground  that  the  issne 
was  misconstrued  or  withdrawn  from  the  jury ;  and, 
therefore,  it  is  not  a  good  exception,  on  that  ground, 
to  the  direction  of  the  Judge.  The  Judge  is  entitled 
to  have  the  ground  of  such  an  exception  explained  to 
him,  so  that,  if  he  thinks  the  exception  well-founded, 
he  may  correct  his  direction  at  any  time  before  the 
jury  retire.  This  is  an  answer  to  the  pursuer's  argu- 
ment in  limine,  2.  On  the  merits  of  the  exception,  it 
is  sufficient  to  answer,  that  the  words,  "  wrongful  and 
in  contravention"  of  duty,  were  just  used  to  raise  the 
question  of  the  trustees'  liability  under  the  trust-deed. 
And  the  ifecord  and  trust-deed,  both  of  which  were 
laid  in  evidence  before  the  jury  by  the  pursuer,  afforded 
the  materials  on  which  the  direction  necessarily  fell  to 
be  given.  It  was  necessary  for  the  jury  to  have  a  di- 
rection in  law,  in  order  to  let  them  know  what  degree 
of  diligence  was  prestable  from  trustees.  The  pursuer, 
who  could  not  deny  this,  did  not  venture  to  state  what 
the  direction  of  the  Judge  ought  to  have  been.  In 
short,  if  the  law  excepted  to  had  not  been  laid  down 
(and  no  other  law  could  have  been  Ifdd  down)  to  the 
jury,  and  if  there  had  been  a  verdict  for  the  pursuer, 
the  defender  would  undoubtedly  have  had  a  good  ground 
of  exception. 

At  advising. 

Lord  Jeffreii, — ^I  never  felt  any  difficult  in  this  case ;  and  I 
am  clearly  of"  opinion  that  the  direetion  of  the  presiding  Judge, 
which  has  been  excepted  to,  was  inoontestably  right,  and  was 
indispensably  necessary.  The  issue  was  intended  to  try  this 
particular  case,  and  the  protecting  clause  in  the  trust-deed 
formed  a  prominent  and  essential  part  of  the  case.  The  Court 
held  that  the  issue  a^asted  between  the  parties  was  a  correct 
issne,  to  include  and  exhaust  the  law  truly  applicable  to  the 
case.  And  if  the  issue  did  not  exclude  the  law  applicable  to 
the  case,  the  Judge  was  deariy  entitled  to  lay  down  such  law. 
It  was  necessary,  in  short,  to  lay  down  such  general  principles 
of  law  as  ruled  the  question  at  issue.  And  the  issue  here  was 
like  the  issues  in  many  cases  which  are  taken  in  general  terms. 
Such  is  the  common  Issue  of,  whether  a  deed  under  reduction 
is  the  deed  of  the  party  by  whom  it  bears  to  be  executed.  And, 
under  such  an  issue,  the  deed  may  be  challenged  on  various 
grounds,  as  on  the  ground  of  fraud,  of  facility  and  drcumven- 
don,  of  insanity,  or  on  many  other  grounds.  And  it  is  impos- 
sible^ in  the  case  of  a  general  issue,  to  see  its  application  till  a 
case  IS  made  to  the  jury,  and  it  is  only  then  that  the  Judge  can 
see  what  obsenrations  on  the  law  regulating  the  case*  made  in 
evidence  it  is  necessary  for  him  to  address  to  the  jiny.  The 
issue  here  is  in  the  following  terms — (jeads.)  The  issue  is  in 
general  terms.  Now,  can  it  be  said  tnat  proof  of  wrong,  con- 
sisting in  omission,  rashness,  or  in  failure  of  points  of  that 
tummum  jus  prestable  by  professional  persons,  would  hare 
been  sufficient  in  this  case  to  subject  the  trustees?  The  ques- 
tion put  here  comes  to  this,  did  the  trustees  so  wrongfiiUy  act 
as  to  subject  themselves  in  damages  to  the  pursuers?  dan  it 
be  said  without  absurdity  that  the  question  put  to  the  jury  was 
any  thing  else  than  this,  vix.,  Whether  any  such  wrong  had  been 
sustained  by  thepursoers  as  to  entitle  them  to  damages  fixnn 
the  trustees  ?  The  duty  of  the  Judoe  in  the  case  of  such  an 
issue  as  the  present  does  not  arise  till  a  case  has  been  made  out 
ineyiaence.  Hie  term  '^wrongftiTin  this  issue  contains  all 
wrongB  great  or  small ;  but  the  case  made  raised  the  question, 
wheliier  the  trustees  acting  under  this  trost-deeicl,  containing 
the  clause  of  exemption  mm  liability  fbr  omission  or  negligence, 
had,  by  their  conduct,  subjected  themselves  in  damages  to  the 
pursuer?  Seeing,  then,  that  it  cannot  be  maintained  tiiat  any 
neglect'~4hM,t  cuIjxl  leviuima — ^was  sufficient  to  subject  the  trus- 
tees, and  if  the  issue  did  not  tie  the  parties  down  by  aziy  spe- 
cialty in  its  terms,  but  was  a  general  issue,  it  be^une  the  duty 
of  Uie  Judge  to  explain  what  quantum  of  wrong  was  in  law  ne- 
cessary to  subject  the  trustees.  Till  the  pursuers  opened  their 
case,  and  the  evidence  was  led,  it  was  Impossible  fyt  him  to  tell 


what  quoHium  of  damage  inquired  ^toi^e  ^proved.  AixoiS^, 
all  that  was  purpoae^  left  opefi  oBteithe  tecias  oftbeiwk 
When  the  parties  laid  their  proof  before  Uie  jv7;  tbes  the 
Judge  applied,  and  was  entitled  to  apply  himself  to  tfaioie 
disclosed,  and  to  say  what  quaiUam  of  dadiage  wii  R^mate  to 
be  proved  to  support  the  pursuers'  case. 

Again,  I  think  it  ought  to  have  appeared  oo  the&oe  of  lb 
exception  that  the  objection  to  the  direction  wti,  that  the  «^ 
rection  was  a  variance  or  nusconstmction  of  the  iane.  Ik, 
however,  does  not  iq>pear  on  the  fiMse  of  the  esxptioiL  h 
Railton*s  gase,  which  has  been  referred  to^  there  was  no  ia- 
peachment  of  the  issue.  The  question  raised  oo  the  Ul  of  a- 
ceptions  in  that  cas^  was  what  was  in  Uw,  and  with  reftRsa 
to  the  circumstances  of  that  case,  ueiait  by  thetenas  «nftt 
conoealment"  It  was  not  pteteaded  tba^tfiese  Woodi,  "oodc 
conoealment,*^  had  some  strict  teohnifial  meaning  thitisdiM 
every  thing  but  innocent  concealment  The  ezceptioo  vU 
was  taken  and  sustained  to  the  direction  of  the  Jndgeii  tbt 
case  was,  that  he  had  excluded  from  tiM  law  a|i|Acsfale  to  tbr 
caae  made  in  evidenoe  the  neoessary  demsnt  of  lisUIitjialiY 
for  concealment  of  Haeta  material  to  be  known,  vhetlicr  ai 
concealment  was  intentional  or  not. 

Lord  MackentiB. — ^I  concur,  and  on  tiie  same  graonds.  Ha 
issue  was  adjusted  to  try  an  actioM  of  damagei,  the  qvessa 
being,  whether  the  trustass  had  been  gail^  of  aemtniesa 
of  their  duty,  to  such  an  extent  as  toi  sulgect  them  indiBfs 
to  the  pursuers  ?  The  issue  might  have  been  drftwn  men  pR- 
ciscly,  tliough  that  perhaps  would  have  been  diflctilt  I^ 
question  to  be  tried  was  just  this,  whether  sodi  coatrsraai 
of  duty  had  ocoozred  as  to  subject  the  tmSteei  indma^^ 
and  when  the  whole  issue  is.  read  together,  thst  is  the  si? 
meaning  it  can  bear.  Then,  if  such  he  its  meaning,  the  £» 
tion  by  the  Judge  was  necessary,  and  it  was  a  correct  diitctkc 
in  itaelf.  But  what  is  the  m^tkningof  the  ^matJ  Itisst 
that,  ifany  wrung  at  all  wai  connditted,  thef  jmy  «t>  bs^ 
to  find  damages.  But  that  never  ooold  lie  meant  ItoeW 
never  could  be  the  meaning  of  such  an  Inue  in  sbt  qv^ 
with  trustees.  For  it  wotild  inchide  under  the  word  "wk 
any  error  whatever,  and  even  innebent'  mistiike,-«sdi,  ftrs- 
atance,  as  an  error  cakuU,  though  BMKle  by  die  ilrsi  axn^ 
in  Edinburgh  whon>  the  trustees  bad  wn^kiyad  in  rtiebasB* 
of  the  trust,  because  it  would,  as  an  error,  hure  been "  vrar 
Accordingly,  no  such  extravagant  view  of  the  Uroe  w«  T 
sented  to  the  jury.  And,  by  the  proof  led,  and  the  llTBi^ 
tained  by  the  pursuers  at  the  trials  the  ^^ject  was  to  {fores 
the  trustees  acting  under  the  tmst-diaed,  with  tfae^eenidBt 
of  exemption,  had  subjected  themselves  to^lialality  is  djat» 

I  rather  think,  also,  though  it  Is  unneoessaiy  to  go  into  t^ 
question,  that  the  idieged  erroneous  eottstruetittt  «f  the  ac 
should  have  been  tUted  at  the  trial,  and  should  hsw  qfer^ 
in  the  exocnptioa. 

Xortf /V&rton.— I  cpncnr,  I  thinly  the  ejoeptioD  canA^ 
sustained.  The  second  ground  of  objection  was  not  to  tk  j* 
laid  down  as  not  being  good  Uw,  but  as  to  its  spplicalainj 
the  issue.  Such  as  it  Waa,  howeverv  it  involves  the  qod^ 
whether  the  issue  was  agenmlissue  ?;  > I  havenoiknte^ ' 
was  a  general  issue.  And  if  it  was  a  genersl  isn^  tha 
was  absolutely  necessary  for  the  Judge  to  state  ▼•^^^ 
&cts  were  in  law  required  to  conbe  up  to  the  esse  ^tia.  s^ 
pursuers  required  to  make.  The  woad  *^  wrangftil,'  in  tbesa^' 
means  that  degree  of  delinquenay,  or  quad  dehnqaeacj,  vb^ 
is  sufficient  to  infer  the  conclusions  of  the  tanusouv^ 
nuiges.  The  information  as  to  the  law  on  the  salject,!^  -. 
the  Judge,  was  correct,  and  therefi»e  there  wis  iiogR«»* 
the  exceptkm. 

L  -rd  Ju-^U'X'  (reufrmL — 1  aliould  have 
ly,  if  the  Court  kid  held  tliat  the  law  csc<*ptts3  ^ 
nt-oua  in  the  dreunistances,  K<>t  a  word  wm*  laidiii*  ^ 
sik!  not  A  woril  appears  in  the  esccptitm,  aboat  llhs  JNP^, 
eoustmction  of  tlm  issuo.  Hod  tbp  »alQ  grpuoA'  ti  ^^i 
1:h>oii,  aa  it  w&s  said  to  bcv  a  uiitoonstmu^  «  lbs  IP^^.  .1 
tliiuk  Hid  ex<}option,  as  taken,  cotdd  haw  .btEQ  iMtt^ 
fit  or  compi-ttiEit  inception. 

The  Court  aecoriiingly  disalhic^  the  fcffl^ 
tioTii",  with  expi?Tis&3* 

Pretidmf^  Jmifjt^  Lord  Jiislit^e^GeiiersL — AcL 
W  rKMi^  D:  M.  and  11.  Blacky  W-S,   ^0^m,—ML.^^-^ 
neral  (Ani!t?r9on),  More,  Mac|ulaw;  J.   *-  Ct^m  ^ 
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SECoi^b  DiVT8io».-*<F:L.M.H.') 

No.  224. — John  Murdooit,  Advocatory  v.  Cnmsxr 

McKROy  Responded. 

Parent  and  Child— Seiniplena  ProbAtio— Paternity— Proof— 
Circumstwtcei  in  which  the  Court  held  that  there  was  a  aemiplena 
probatio  of  a  marCs  being  the  father  of  a  child. 

Sequel  of  caae^  reported  anU^  p.  75. 
This  was  an  action  bjr  Christy  Monro  against  Mnrdoch, 
for  the  aliment  of  a  natural  child.  In  her  statement 
of  facts,  she  averred  that,  on  one  oecaaion,  «J[>out  the 
22d  day  of  Jane  1842,  or  on  one  or  oth^r  of  the  days 
of  that  month,  the  defender  drove  Mr  Jack,  overseer, 
Novar,  home  at  nighty  and  aflcr  parting  with  him,  the 
defender  relumed  home  by  the  way  of  the  pursuer's  re- 
sidence. On  his  eoming  to  the  Novar  gate,  where  she 
resided,  he  called  the  pursuer  out,  and  after  leaving  hh 
horse  and  gig  at  tlie  gate,  they  went  aside,  and  remained 
together  about  half  an  hour,  when  he  succeeded  in  hav- 
ing carnal  connection  with  her.  Murdoch  denied  having 
had  connectiotl  with  Munro,  and  a  proof  was  allowed. 

Murdoch  himself  was  judicially  examined  in  No- 
vember 1842^  In  his  examination  he  stated,  that  he 
had  gone  into  Novar  Lodge  oftener  than  once  to  get 
his  pipe  lighted ;  that  he  did  not  recollect  of  having 
been  there  in  June  1842 ;  that  he  never  left  his  gig 
and  house  at  the  lodge ;  that  on  one  occa^on,  about 
twelve  mondis  before,  he  and  JadL  travelled  together 
from  Inverness  in  the  same  gig,  and  on  reaching  the 
lodge  Jack  put  some  articles  out  of  the  gig  into  the 
lodge^  but  the  de&nder  had  no  conversation  with  the 
pursuer  on  the  occasion ;  that  the  pursuer's  sister  had 
called  on  hiin,  and  infomied  him  that  the  pursuer  said 
she  was  with  child  to  him,  and  that  he  had  ordered 
her  out  of  the  house;  that  he  was  certain  he  did  not 
then  t^  the  sister  that  it  was  a  pity  the  pursuer  had 
not  told  sooner  of  her  pregnancy. 
The  pursuer  led  evidence,  and,  inter  aUa^ 
Mrs  Munro,  the  pursuer's  mother,  deponed,  that  she 
md  her  daughter  went  to  live  at  Novar  Lodge  soon 
ifter  Whitsunday  1842,  O.  S. ;  that  the  defender  a  few 
l^ys  thereafter  passed  through  the  gate,  driving  Mr 
Tack,  the  manager  at  Novar;  that  the  defender  called  for 
ome  one  to  open  the  gate ;  that  the  pursner  had  gone 
ut  and  done  so,  and  that  the  defender  had  told  her  not 
>  go  to  bed  till  he  came  back ;  that  having  left  Mr 
ack,  he.  shortly  returned,  when  the  pursuer  went  out 
gain,  and  remained  out  for  half  an  hour,  or  three 
Barters  of  an  hour ;  that  the  deponent  got  restless  and 
ispicious  in  consequence  of  the  pursuer's  absence,  fear- 
ig  all  was  not  right ;  that  she  rose  and  went  to  the  do<M*, 
jt  did  not  SM&e  either  of  them,  though  she  saw  the  empty 
g  standing  I  that  the  pursuer  was  delivered  of  a  fe- 
ale  child  exactly  nine  months  aftei"  that  visit 
Mrs  Ross,  the  pursuer's  sister,  stated,  that  she  ac- 
»mpanied  the  pursuer  to  the  defender's  house,  to  in- 
rm  him  that  the  ponsoer  was  with  child  to  him ;  that 
1  going  in,  and  on  his  asking  what  she  wanted,  she 
ited  that  it  was  not  pleasant  to  tell,  but  that  she  sup- 
sed  h6  himself  k^ew;  that  he  then  said,  '<  I  heard 
xt  two  months  ago,  and  it  concerned  me  then  more 
\n  it 'does  noW,— i^)oor  Chirsty,  I  would  be  very 
TT  fc9t  her,  althoni^  it  would  be  another's  besides 
\  f*  ihaC  lie  said  it  was  a  pity  the  pursuer  had  not 


told  sooner,  for  he  would  have  sent  her  out  of  the 
country  to  nurse  the  child ;  and  added,  that  he  did  not 
recollect  having  been  at  the  pursuer's,  except  one  night, 
when  the  pursuer  convoyed  him  part  of  the  road ;  that 
he  stated,  be  would  call  next  day  and  see  about  the  mat- 
ter ;  but  that  he  never  called. 

The  defender  likewise  led  evidence. 

He  adduced  Mr  Jack,  who  deponed  that  he  recol- 
lected the  defender  driving  him  one  night,  in  May  or 
June  1812,  through  the  gate  at  Novar  Porter  Lodge^ 
and  having  left  him  within  about  one  hundred  yards  of 
his  house,  when  the  defender  returned  immediately  by 
the  same  road  with  his  horse  and  gig. 

David  Boss,  an  elder  of  the  parish,  deponed,  he 
had  gone  to  speak  to  the  pursuer,  on  hearing  she  was 
with  child,  on  which  occasion  she  informed  him  that 
the  defender  was  the  father  of  her  child. 

The  pursuer  pleaded — ^That  as  the  evidence  adduced 
amounted  to  a  semiplena  probation  she  was  entitled  to 
her  oath  in  supplement. 

The  dQfandQr  pleaded — ^That  as  the  evidence  did  not 
amount  to  a  sentiplena  probaUoj  the  Sheriff  was  not  war- 
ranted in  finding  the  pursuer  entitled  to  her  oath  'ift 
supplement. 

The  Lord  Ordinary,  previous  to  the  former  note  of 
advocation  having  been  dismissed  as  incompetent,  re- 
ported the  case  by  the  following  interlocutor,  with  the 
accompanying  note : 

^*  I4th  Auffust  IS44. — ^TheLord  Ordinary  having  considered 
this  note,  with  the  answers,  makes  avizandum  with  the  cause 
to  the  Court ;  and  appoints  the  note,  with  the  answers,  record, 
and  proof  before  the  Inferior  Court,  to  be  printed  and  boxed 
on  or  before  the  first  box-day,  that  the  case  may  be  reported. 

"  Note, — ^The  Lord  Ordinary  reports  this  case  in  order  that 
it  may  receive  the  determination  of  the  Court  in  the  speediest 
and  least  expensive  form  possible.  It  belongs  to  a  class  of  cases 
in  wliich  the  parties  general^  are  little  able  to  bear  the  exr 
pense^of  a  protracted  liti^tion ;  being  an  advocation  against  an 
interlocutory  judgment  of  the  Sherifl^  allowing  the  mother  oi  a 
natural  child  her  oath  in  supplement  in  support  of  her  claim 
for  aliment.  If  the  Lord  Ordinary  had  either  passed  or  re- 
fused the  note,  his  judgment,  by  the  express  terms  of  thQ 
Judicature  Act  of  1825,  (§  45,)  would  not  have  been  reviewable 
in  the  present  stage  of  the  proceedings.  Although  the  incom- 
petency of  a  reclaiming  petition,  in  a  similar  case,  seems  to 
have  been  lately  overlooked  by  the  parties  and  the  Court,  (see 
thecaseofKirkpatrick V.Don,  in  1843,  5th  Bell's  Beports,  N.  SL 
p.  1 104,)  yet,  as  the  enactment  of  the  statute  is  express  and  un- 
equivocal, it  is  necessary  to  follow  the  regular  course  of  pro- 
cedure now  adopted,  as  to  which  there  can  be  no  objection. 

**  Had  the  Lord  Ordinary  thought  it  advisable  to  give  his 
own  judgment,  he  would  have  been  incUned  to  coincide  with 
the  Shonfl^  that  the  pursuer*s  oath  in  supplement  ought  to  be 
allowed.  At  the  same  time,  he  is  sensible  that  the  case  may 
be  viewed  by  different  Judges  as  attended  with  some  difficulty, 
from  the  circumstance  that  tlie  chief  parole  proof  is  composed 
of  the  testimony  of  the  near  relative*  of  the  pursuer,  whose 
credibility  must  of  course  be  suliject  to  some  distrust  But 
notwithstanding  this,  the  Lord  Ordinary  thinks  it  sufficient,  on 
the  following  grounds,  to  warrant  the  woman's  oath  in  supple- 
ment. 

''  Is^  The  Lord  Ordinary  does  not  feel  himself  at  liberty  to 
r^ect  the  witnesses  for  the  pursuer,  though  ao  nearly  related  to 
her.  Such  witnesses,  in  occult  cases  like  this,  were  admitted 
under  our  old  practice,  as  exemplified  in  the  case  of  Helen 
Martin,  Fac.  ColL.8th  February,  181S ;  but  their oompeten^ it 
now  set  at  rest  by  the  late  act  3d  and  4th  Vict.  ci^.  W,  The 
law^  as  fixed  by  these  authorities,  is  most  just  and  reasonable 
in  Its  application  to  questions  of  the  present  description ;  as, 
when  an  illicit  amour  is  indulged  in,  it  can  in  general  only  be 
traced  and  detected  by  members  of  the  household  in  which  the 
female  resitles.  > 

*^  2dt  Holding  the  pursuer's  witnesses  as  undoubtedly  admis-  - 
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ilblc,  »0t3ttc  effbct  IB  due  to  tHeat  totimonj  ;  ami  if  »0i  itU  diffl- 
calt  to  flay  what  tlmt  eRect  ahonld  be  short  of  holding  tbi&  procrf 
as  semipkna.  The  tustinionjr  of  Hie  wkneaso^  la  clear  ami  con» 
■istent  in  itself— thene  are  in  no  respect  ccnitriidictetl  by  aii,v 
coantef  proof  for  the  deft^n^er.  Keitber  is  ttie  dmracter  of 
the  wl  meases  for  the  puwwif  irapcadted  bf  repiobAtion  ot 
othorw  ]3C« 

"If  theae  wituessoa  be  atiUl  worthy  of  ctedit,  their  tcatiraony, 
when  coiioocted  with  the  flwrt  of  Ihe.pursuef'B /^r^gn^/arj^  and 
deHvery  of  A  child  within  a  week  or  two  of  nine  months  ufter  ttie 
lo^otmg  subaoquent  to  WkksnTidaLy,  1843^  0*  S„  Bworii  to  by  the 
pursuer's  mother,  afibrds  a  presumption  of  crioii^  rnKsrcoun* 
vm  thact  night  w^iich  it  ii  difficult  to  rosint. 

**Witii  regard  to  the  dt?fi*nder*s  Btfjrn»ii^«tj  t^^t  tbo  pttrsnor 
ift  bound  to  brinpf  corrahoraiivc  proof  in  aupport  of  tho  evidence 
of  her  n^hitirea,  it  iB  manifest  tbnt  it  nmat  often  l)c  impossible 
fhr  Ml  utiforttiniito  female  in  the  eituatimi  of  the  pureuar  to 
torbljar  any  ^^h^  P">o*^  If*  woman  ba«,  by  tieeifrnor  accident, 
been  cat  led  wit  of  licr  raother'a  liouse  by  her  paramour,  in  a 
lonely  §ituatit>n,  and  at  an  untimely  hour  of  the  night,  it  ii  in 
Tain,' in  gGneral*  to  look  for  any  pnwrft  except  wliat  mxy  ho  ob- 
lAtned  ft^m  the  members  of  the  fkmily.  Bot  it  haa  lo  liap- 
^neil  that  some  cotiftrmarSon  of  the  pursuer's  witoesws  is  no* 
wanting  here.  Her  mother  swears  thiit  the  ni|?iit  or  morning 
on  which  her  dnuirbter  was  absent  with  the  defentler  waa  after 
the  old  term  of  WJiitfiunday,  \M%  i^hi^n  tfm  tft-f^nfier  drom  die 
fiieinr,  Mr  Jttrk  hnm^.  Now  that  party,  Mr  Jack,  (who  Is  a  near 
««iin«Klon  *^pf  the  defender,)  waa  called  as  m  witness  by  the  do- 
i^n*ler,  and  lie  swears*  that  the  defender  actnaUy  drop^  him  home 
km  a  Cfrtfuti  7U;}ftt  in  June  1842,  thou^'h  thi^re  U  a  cavil  m  tO  the 
likjbe  fbum  which  tb©  parties  came  when  they  p*i*»td  thnou?rb 
tiwi  fate.  The  latter  fiwrt  is  manifestly  of  no  eoiK»enueneei  when 
tbedefi^aer  h  traced,  by  tlie  evidence  of  Mr  Jaek,  to  have 
|ittSB4M]  and  T^aa*efl  tbrouj^h  the  pursuer'*  gate  on  a  night  cor- 
i^ponding  with  that  tnontioiied  by  lite  pursuer's  mother. 

"  Fftrthen  when,  in  aihlitlou  to  the  other  eircnitiatunces*  it  is 
^bept  in  view  that  the  pursuer  was  a  woman  to  whom  no  indis- 
cretion or  even  Jevity  with  any  other  man  than  the  dL^fcnder 
hoa  t>ecn  traecd  i  w!iiic  the  chjirgo  of  drinking  brouj:ht  ajcsirist 
her  by  the  defender  appears  to  bo  grroundltsa  and  calunmifiuB  j 
(resting  apparent!  j  on  no  other  foundatlnn  than  that  this  Hi^i- 
land  girl,  oh  me  occailon,  appeared  a  little  indifpo9(sl  from  the 
effijcts  of  a  dram),  the  Lonl  Unlin/iiy,  on  Uie  win  ih\  does  not 
Ifcol  that  he  could  interjferc  with  tJie  judgment  of  the  Siieriff 
who  personally  took  the  prouf  and  law  the  demeanour  gf  tlic 
witnessei  upon  oath." 

Th^  defeiicleT  Imving  preseot^  iinolli^r  note  of  ad- 
Tocation  figmnst  the  int<?rlociJtor  of  tlie  Sheriff  finding 
there  was  a  mnipkna  proimtio^  the  Lord  Ordiiiary 
pnwouneed  tlie  foUowing  interlocutor  and  note ; 

'*28M  3%  1845.— The  Lord  Ordinary  having  heard  cocnscl 
in  this  aflvocation,  and  thentaftor  eon^ildered  the  record,  proof 
Adduced  in  the  Ijiferior  Court,  ond  wlinle  process,  Fitvle  that 
the  prtxif  led  hy  the  pursuer  (re^poncknt  lu  tlvc  advocation) 
prior  to  her  oath  in  supplement  amounted  to  a  »emi/ikmt  pfvh^t- 
tio  that  the  adTOcator  bad  erimlual  inlen^onrse  with  the  pur- 
suer at  Of  al)Out  the  period  of  the  conception  of  the  child  libt^l- 
led  on  :  Y\w\^.  thert^fope.  that  the  pursuet^s  oalh  in  siipplenn^nl 
wa«  properly  allowed  by  the  ShMlf  ^  and  on  the  whole  case  a p- 
|VTov©^  of  the  interlocutor  of  the  Sheriff  coTnplalned  oft  R<^la 
tbo  TCaaous  of  advocation,  aud  remits  the  cause  to  tlie  Sheriff 
da^litiur :  Finds  the  rospouilent  entitled  to  expensea,  as  the 
lame  may  he  taxed  by  the  auditor,  and  doeornt, 

^i  A' u (v.— The  Lord  €>rdinarj  hegs  to  refer  to  his  note  on  a 
fbrmer  advf^eatlon  (advised  by  ihe  Court,  and  refbaed  as  incom- 
latent  on  26 ih  November  1844,)  for  his  views  on  tlte  merili  of 
the  present  case.  In  a^ldition  to  what  is  tliere  stated,  it  is 
thought  thai  the  inoccunicj*  of  the  defender's  declaratioo  on  a 
material  point  tells  much  against  him,  and  deserves  to  b<?  no- 
tiee^i  In  his  dedaration  he  attemptwl  to  deny  his  interview 
will)  the  pureuer  at  a  Uto  Iwuj  in  Juuc  1842  at  the  Novar 
gate,  and  so  represonted  the  ciijie  a*  if  Iw  drove  Mr  Jack  home 
in  tlie  winter  si'ason  (Novemb^T  I R42),  and  set  him  down  nt  the 
gate,  and  «o  returned  home  withmit  any  opportunity  of  being 
alone  with  tlie  pursuer;  whereas,  it  is  proved  by  Jack,  the  4ft- 
fender'a  father-in-law,  that  the  incident  took  place  in  June 
1842,  and  that  the  defender  drove  th^t  person  a  certain  way  up 
the  avenue  and  retunw^^  to  the  lodge— tlius  conflnmngthepnT* 


suer's  St  aieinent.    The  defender's  attempt  lo  wk 

t(Kik  plivee  on  that  night,  whtin  taken  In 

other  (-in^mnBtunees  of  th^  case^  affords  a  3trOQ| 

againjtt  him/^ 

The  defend et  reclaimed,  and  rmpitd^  thai  iBe  jnow 
did  not  amouDt  to  a  seuuplenu  j/robatio^ 

The  Court  advised  the  caae^  without  tearing  tk 
pursuer's  counsel  In  reply. 

At  atlvisingi       '  ' 

Lor^JusUm-  CitrL-^ThG  Court  do  not  require  any 
tlie  part  of  tlie  pureuer  t**  tlio  very  able  arguraeai  ( 
fender*    I  have  ivi  difficulty,  and  think  that  tbe  pn 
oient.    The  diitjct  orviflenoe  of  one  wiine»  'i»  alvays 
Buppoaii^  tliO  witness  to  be  credible,  and  the  Jacts  ' 
be  emtnglu    In  this  ca8<-^  the  purHuerJs  motl»erp  who 
appear  lo  colour  the  case,  awvata  positively  to  &*it* 
leave  little  doubt  on  the  mind.     She  swearv  that  th 
was  absent  with  the  defender  half  au  liuur,  or  tliroe  qi 
an  hour,  in  tho  middle  of  the  niglii.    Then  tliis  is  &II 
positive  eviilence  of  an  admission  by  tho  defender  of 
with  the  pursuer.    It  ia  not  denierl  that  the  purm 
eaheil  OIL  the  defender.    1  cannot  aay  I  like  tlmt  kind 
mmueation  without  any  witness  present ;  but  still,  i|^ 
natural  to  make  snch  ^m  intimation  in  the  way  I 
Tlie  si»tcr  state's  positively  what  pasfted  on  tli6 
her  ifvidcncHJ  shews  tliat  the  clefttvlor  e^pHdtlj 
m^  h.n\  connectiuu  wi  Ui  the  purt^uer,  though  he  tlloqgbl  Sli 
likely  tluit  B<jme  one  else  was  the  father 

Lord  Medu}jfn,--Th&iigh  cveiy  poasiblc  defence  hi*^ 
npi  and  tbe  oo^  hi^  beon  w^  pteidod  fekr  itie  di^i^iia^,! 
no  great  difliculty  as  to  the  result.    Tlie  molticr  fi 
tivelv  to  the  pui^uer  being  out  in  the  middle  of  the 
tlie  oefender  in  June,  exactly  ninemontha  previous  I 
of  the  child  ;  and  tlie  motbiirs  testimony  is  corroba 
OS  it  possibly  eouhi  be,    I  have  had  gr^sa^t  expiHeiioi 
caao*,  sLDt]  think  tlie  evidtjUOQ  is  auficient  hen*^ 

Lortl  Motu'iyitif.—lt  this  cue  is  not  prtiwU  I  floni  »*^ 
ajny  case  of  mm^iknfi  pttAmtio  ever  ooul  1 
piw^  be  drove  hito  the  avcttue  In  June  1  ^ 
turning,  the  pursuer  went  out  and  retnativ 
in  the  middk  of  the  uight.     She  surely  wm 
hour  to  ope^  and  shut  tlie  gate.    Ue  was  ot.' 
corrrrbowtea  the  testimony  of  the  mother^  otvl 
testimony  of  the  defender  on  his  jiiitieul  exam 
not  inoofupeteut  to  oxamina  a  ptftjr  judlciaily  in  a 
kind.    The  aister  went  to  infor|n  liiia  oC  the  prfgn 
can't  exphiin  away  the  admission  he  then  uaftJe 
Ikther  a#  the  ddld, 

Lm^  (hMwn  waa  absent. 

The  Court  rtftmd  the   reckiming   note,  *i^ 
pensee. 

tttrd  Ordinar^^  OuniTiffhame. — AeL  DuiHla«;  Jt^ 
W.a,  Ageia.^Ak.  Pattisu4i,  MlU«t;  mbmt  LmmhW, 

K  CkrL—fF.LMAL^ 


nth  juff/ uin. 

No,  225* — Jo^^'CADELLofTluneD^Jpelaibi«r^ 

UAM  CAuDELL's  TUDSTFXa,   ^tArHitnit^tLi 

Entail— ^n  tail  Ilehts—  A  %ngni\  t 
n/?fmn«f  n  privfff'  >ff  <*f  tut,!/,.- 
iht  Vomi  to  hr 
lit  dft  Hme  of  /i 
tf^Urd  t^^itt  I' 
ftftitmnto  the  f 
ami 


M  4<w^ 


iftan  tAikvH  tit  il*ttii  '^^r  UijL 


fu4   |«  «4li*|  ^ 

III  elU 


l%e  Intel  Johti  C»d«ll  ezMi^cUcMnii#^lk 


im.] 


USi  lOBD  OOFBT.  OF  tSESnONi  Ae. 


isar 


debts  affbelfaig  the  >eiitiMkd  eMt«'<k>nts»otod  bj  «he 
entailer.  He  wte  ftuci^dedcd' IttM^^iftt^  by'^fWfflttA 
Cadell,  who,  in  ISl't,  obtainedii  private'  fu^t  (^'paxlia* 
ment,  which  autho^is^e^  l^im^j  aiid  fi^iilmg^iDQJ,  r  th^  ^eir 
of  entaO  for  tne  time^  to  9,ppiy  to  thepoux^  QtSe^^^ 
which  was  au^tho^d  aM,recpii]?ed  ,]'  '"j.i;hO    niT 

**  to  inquire  into,  and  take  an  accotiptio(t  lk]|e4fM»)0f -Aw-^  «Vid 
John  Cadell,  deceased,  wtiidi  wete  owing  at  ^p^,  time  ff  hn 
detth,  and  of  the  pTovisions  and  annnitiet  left  by  nuB*.  whidi 
ifkct,  or  might  be  mflde  to  afibcNrthe  Mid  eMa)t^  tM  Hew  ttkdi 
of  the  said  dMM  tfkd'  ptKs4M)hBr  ai^t  t^^OMf^  Untti^sftdd  |  atMl 
having  fixed  an^  ttsti^tuts^  ih&  attxktnt  of  Mich'  'd6li»^  ^nKHtP- 
tioni  andaonidttes.  stiH'nttialnh^  dtt^  wMi?  itk^'iatiiree^mb 
tiierenpon,  by  !dtenbcii«on '  or  jtidgmaifts,  to*  Older '  M6li'  '^ItHh 
and  portions  of  the  Wd  ^tieUlXb  atld  iMMno^  of  Tntaent  «M 
others,"  to  be  Mlia«KhbnM  b6  doenaed  voi&ilttl'fbr  i^mntotA 
theredt  '''■'■"    "'        "■  '    '  '  ■     ^'    •  ■  \ 

I      ir-'J  "     I'  .... 

William  Cadell  presented  A'  petStion  to  tibe^nri 
praTing  them  to  take ' tm'  aocoani  of  tiie  debts  dae  by 
John  Cadell  at  the  t^e  of  hls'^A^  and  to  fmll^onfe 

Asaleforpajmeni^ereof,  V    »-  ...  ...  \,r 

This  petition  lay  over  (iff  many  yeavsi  and*  in  iae 
mean  tune*  William  Cadell  paid  off  a  nomber  of  this 
lebts  due  by  ih6  said  Jbhn'  CadeO,  £akin^  asdgnatSon^ 
thereto  in  some  cases*  and  suQpXe  discharges  mere)y  u^ 
Dthera.  •  !  I  .  \    .     , 

Wllfiam  Cadell  tBed^  hayihgpreriovdywnve^  Ui 
states  to  certain  jpdi^ies  to  trustees,  and  was  8ucceede4 
n  his  entailed  e$tate^  by  Jptn  Cadell,  advocate.  VrJir 
iam's  trostees  cwpo^.to  be  x(knfce4  against  die  entailer 
A  estate  in  the  probess^i  nndei^  the  act  for  the  whole 
lebts  paid  off  %f  their-^^onstitttetil,' /  The  "p^ftnetj 
fhile  h6  was  wifliii;^  ipi  allow  them  'to  be  taiifced  for 
he  debts  to  which  asdgni^ti^ms  had  been  iahen,  moAQr 
aaoed  that  they  wen  not  entitled  to^be  mnkedfor  Moli 
3  WiUiam  bad  pidd  off  wkfaout  aSflSgnatfons,  jOdaetinify 
hat  these  d^bts  t^ere  discbaisedi  mi  ^Q  longer  exr 
rted  to  asfj  effect  whs^y^n      .  >.  i  i    ,-       >   j 

TheLanl  Ordinary  xepoijtedtlwnaMer  to  4i^ 
le  added  a  n<9tie,  fiftatittjg  that     •'      f/  i         - 

the  Lord  Ordlnaiy  thhaks  that  in  no  sense  IMA  Ihfae  badof 
nbed  as  debts  remaining  nnsatisiiedr  and  which  ceald  be  made 
» aflbet  the  eetate,  and  that  ^(r  WiUiam  Cadell,  wl^  oOd  them 
itbont  taking  dik  aaslgttatlon  or  an  obligation  to  as&gn,  bon- 
aiy  to  his  practioe  in  other  instances,  thereby  indicaled-lril 
itentionofnotJbM^ingiuptiiesa.iMlSfaiidixipMQQeii^  thai 
ley  cannot  temi  a  ebOTge  against  tba^nlaUed  iestata.? : 

John  Cadell  reclaimed.    At  advising, 
Lord  Jmgiiee'ClerL--T  amhiclined  io  diflbr  from  the  Lord 
rdlnaiy.    I  do  notthtakiit^  is.nee^saiy  to  make  out  that 
llliamwwaactaanyinxlgfatoftbesedebts.    AH  that  it  is  ne- 


ssa^tomakeeat/^Aat  thcgr  wtfe  dabta  doe  by  the  late 
dm  Cadell  at  th^  time  of  hia  death.  It  was  not,  neoesniry  fe^ 
Hfiam  to  talDS  dss^Mionk  ^  The  debt*  having  been  paid 


ter  he  had  lyreaont^the  pRftMonta  the  CooA,  U  cannot  bnt 
presumed  that  bg  meant  they  should  be  Jrapt  np .  against  the 
tailed  estate.  It  is  admitted  that  tbev  #ere  debts  remaiidng 
iMid  at  the  date  of  old  Jbhn  CAdell*6  death. 
Lord  Mancreiff:--!  think  so.  The  doubt  is  created  as  to  these 
'  William's  having  taken  assignations  in  some  cases.  Sup- 
se  he  had  talnrh  no  assignation  at  all,  snreW  it  woidd  not  be 
datirfiied  that  the  act  ofparliament  was  to  be  of  no  efiect. 
lord  ivery,"^  am  Of  the  same  mind.  The  party  came  into 
«it  with  Hie  petition  loiu:  ago,  and  he  mer^y  anticipated  a 
tfe^  and  paid  off  some  6(  the  oebts^  but  always  with  reference 


Zsnii  Medwyn  and  boMum  were  absent 

Xlie  Go«rt  heli,  that  WiUiait  Ca4bU'$  Iruitciea  i^ere 


dgbattoM^  aawdl  aa  Ibr  iIkM  «o  iiwhich 

Irndf  betett  ti^en.  .-.  -  -^  ^  ••  ^  -♦-•■'' ■■  -    i- 

^jMfdQK^kii^  Bobertsonr-tilct  Dunlop;  J. and  W.  k  Kor- 
■Bael^„W.8^  JbMitftrH^I^  Mpnb^l  Daknahoy  aad  W<^ 


,7    '  (JlJ.-^JT    l.t  . 

ISfo^iisk— "Vt^iLiJAM:  JoHNSTOWB,  (JT,  aijid  H.  Smith'a 
( ':;%«iBt#e\  iWaasrand  Advocator^  v.  Jacob  Bichabd 

■Oaatiear.^*  Qaamn»»af*-Coa8tBactton^/;rtn<o%  a  laancAaff^  ta  JLmt 
^•.:db%jMrrate.#«;^na  ia  Gkuisrow.  $o  icnom  if  tktg  woMaaiipijf 
i  kbmmiAk4fotda^^ikfunMifnflkfm^pitkiif^$8^^ 


-!  iwni<e^''lfc»  syerot.  iasa<iio!W»ay  .Me  adrrsiy»ii(fatca  Ae  kwLMd 
.  jmC4  vi&t. ^SrSi  \fa  Ghmw^  md  mMa^f  <ta  Ai  «ofu2tf  >fii> 

S0Soi%  Lonthitf  |0  4laie  to  ifimt^  opmht^^kimt  /  him  midk 

,'  pkaittfmslali^ff  iUl  /  ^^  Im^  mgumM'  wilf^  Mr  i^ 

iomfofr.  mmmker  ^Jfw%  <ia<^.  A<«»  M#%^^vf4i«tM»9p<:Oiiftr 

yowr^m^i  4Mjfff»<^M||  >is^>i$P9a  A«s  ^^W  frl«<wor%  1(^  i4f 
aliipiiii#q/^aau'a^»^4<»^a«aefM<vp9fWiia<2w      CwofjaH^ifiyv*  ta 
^  ipWt*-r^«^JU^Ma4Mr4iMtf>of#^et»0r 
<0afjr iroasociiot^.  ■  *  -     .^  ,  ,    t,    <,,.*- 

James  Ijntoh^  merchant,  Lotidon,  wrote  ^  J.  attd 
H,  pmith,  merchants^  Glasgow.  )»  letterjda^  giJi 
Oetober.l84jL|  which  is  iatbe  6)Uowing  terina;. 

.  ''Xwant  1  hogshead  of  floest' B&y;  and  1  ho^^head ^nest 
Can^>bellton  whisky, '  duty  paid,'  and  shall  be  glad  to  know  ff 
yon  wiH  let  me  hare  tbeai  est  cmft^  protided  i  gfre  yon  a  t6- 
Qtectable  lefiarenoe."  -        i 

-^  liessrs  J.^and  H.  'Sitilh  irmw  in'  anfe#i^'4on 'ftth 
OH6b^l844;'Slfiifiiig,i*-.-    •     ■'    ht  :    :.  •   ^  .   > 

-  ^'tlTe  'tfili  be  Tery  gtad  to  snppty  Islay  and  CittfpbelHba 
whiskiea  ibr  the  LoadM  «i<ftfe^  aod,'!^  yktf>ptnebl«r^a 
letter  ofi  aneaoeil^tionaUe  rB^wepo^waiare  able  ter  skip  yon 
^ie|i^ai|iiasMmpd€X9W>«9^1^  ..    ;    ^ 

t  Sir  Linton  re^ed^  oH  the  lv5th  of  the  aame  kwrithu 
in  .these -terms:    '     '''','";    ' .  "    J",    T;",; 

^  <<  ^  will  thank  yon  to  send  Mmples  of  Islay  i^ndLC^ 
■iirtiwI^yvWaAfdrossaa  hence  per  raUw%y.    1 4i|p<7  som^  gQ94 
ijj^fhbf»;4pn^  hm  among;  flm-rate  p\c^,   Hf  Mfer^ceai 
J«.;IL,Qwft?>i,ftKt,^,Tow^  aM  County  Banfc.^bi 
Hei^  BflwwdfKjMy^rjOQl  rJ^utr  wu  Witt  please. n 
til^  ge^Uenien  iuntil  I  s^  yqu  an,pi:d«Xt,as  it  wii 
sjit9towifto$otheinni;st.  ,  .,,,..  ,, 

On  receiving^this  teltet  the  Mesflfs  Smith  Vrote  to 
lb' ij^^icol/  their  law-agent  in  Aberdeen,  aitineiing  a 
copy  of  l4ntf)n*s  letter,  an^  adding,— ->    , 

^We^onsidertheTeqiiestirfXinfon  calculated  ratm^'t^tidk;^ 
as  amdo^tO  consult  the  references,  and  that  without  16to<$r^9m^ 
If  yo(r  could,  therefore,  ofcfig^  ns  by  aseeitainin^firbtfi^Ow^  d 
donfidentiaI^i^[riiik)n  rispeMhig  this  *  gchtletiUitt,  and'adHse  ns  M 
eddirse,  a^  w^  fa^v^  ooeasioa  ia  adtlss  him  wtth^fMacM;  Mad 
in  these  tim^  ifu  K^  to  be « doubly amed.****         ; 

y  Mqol  ^dplied^ia  ooorse,  iimd  mei9tio«ed4hat  he  biad 

e«es^Mf(<9ivear  ^*te  fl^yS)    ^'*  •  '    '•■■•-'   m.^-.  .,-..:. 
«i  j£biU!ibrX^iQb  ife  a  ^fitf  t^spec^e  ydwkgm^n,  <if  edeDent^ 
^ifM^mtfim^^  *W*  int^adTanff&tth^  ^ 
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[Jd; 


Mr  Owen,  would  credit  Mr  Linton  in  any  reMonable  way  which 
he  might  require  in  the  way  of  his  husiness.  That  he  does  not 
think  you  could  be  wrong  in  doing  so,  but  that  Mr  Owen's  po- 
altion  prechides  him  for  any  guarantee,  and  that  you  will 
understand  that  the  statement  now  made  gives  none  such.  On 
the  whole,  I  should  think  you  run  little  risk  in  trusting  Mr 
Linton  to  any  reasonable  extent  in  due  course  of  business." 

On  the  25th  of  October  1841,  the  Messrs  Smith 
wrote  to  Linton,  to  inform  him  that  samples  of  the 
whiskies  wanted  had  been  forwarded  to  his  address. 

Linton,  on  the  29th  of  October  1841,  wrote  to  Mr 
Owen  a  letter,  containing  the  following  passages : 

"  From  the  enclosed  letters  you  will  perceive  that  I  am  about 
establishing  myself  here  in  the  spirit- trade,  there  being  no  good 
whisky  to  be  had.  I  have  already  got  the  promise  of  several 
orders  firom  men  who  will  pay  cash.  Euston  Square  Hotel  has 
promised  me  an  order  for  two  puncheons,  and  as  Smiths  are 
willing  to  do  business  with  me,  provided  I  can  fUmish  them 
with  a  respectable  reference,  I  shall  be  most  exceedingly  obliged, 
and  in  your  debt  for  years  to  come,  if  you  will  be  so  good  as 
write  to  them ;  and  beg  you  will  excuse  the  liberty  I  thus  take 
in  making  such  fVequent  calls  on  your  goodness,  and  sincerely 
hope  that  this  will  be  the  last  time  that  I  shall  have  to  annoy 
vou  with  such  things.  Mr  Edwards  has  given  them  a  splendid 
letter,  and  one  firom  you  would  seal  the  matter.  I  wanted  to 
sell  on  commission,  and  g^ve  the  parties'  names,  but  you  will 
perceive  by  their  letter  tluit  they  would  rather  draw  upon  me, 
and  let  me  make  my  own  profit. 

**  Once  I  am  fairly  set  agoing,  I  intend  opening  a  place  for 
supplying  fiunilies  in  quantities  not  less  than  two  gallons. 

'*  Please  send  me  back  the  enclosed  letters  at  your  earliest 
convenience." 

On  receipt  of  this  letter,  Mr  Owen  wrote  to  the 
Messrs  Smith  the  following  letter,  dated  1st  Novem- 
ber 1841 : 

**  GEirrLBifEW, — Having  been  requested  by  Mr  James  Linton, 
of  High  Holbom,  London,  to  state  to  you  my  opinion  of  him,  I 
have  much  pleasure  in  stating  that  I  have  been  acquainted  with 
Mr  Linton  for  a  number  of  years,  and  have  the  highest  opinion 
not  only  of  his  integrity,  but  his  knowledge  of  mercantUe  afi&irs 
and  his  habits  of  business. 

**  1  can,  therefore,  confidently  recommend  him  to  your  notice, 
and  you  may  rely  upon  him  being  trustworthy  to  the  amount 
of  any  obligations  he  may  come  under.    I  am,**  &c. 

The  Messrs  Smith  replied,  on  Sd  November,  in  the 
foUowing  terms: 

"  Sir, — We  are  this  morning  fkvoured  with  your  letter  of  the 
1st  November,  and  beg  to  express  our  thanks  for  the  opinion 
you  communicate  to  us  of  Mr  Linton.  Your  letter  is  the  more 
to  be  appreciated  as  we  have  not  the  pleasure  of  knowing  Mr 
L.,  and  the  nature  of  the  transactions,  viz.,  shipping  whiskies, 
in  which  so  much  is  paid  for  duties,  to  the  English  market,  makes 
your  testimony  to  his  character  highly  valuable. 

"  We  hope  to  have  the  pleasure  of  doing  some  good  businets 
with  Mr  linton,  which  we  desire  may  be  mutusdUy  benefidaL 
Wearei"&c 

In  the  course  of  November,  Linton  gave  the  Messrs 
Smith  three  different  orders  for  whisky,  wliich  were 
duly  implemented,  and  for  the  prices  of  which  respec- 
tively the  Messrs  Smith  drew  upon  him  three  bills. 
The  first  of  those  drafts,  which  became  due  on  5th 
January  1842,  having  been  dishonoured,  was  taken 
up  by  Messrs  Smith.  Linton,  however,  in  the  inter- 
val between  the  dishonour  and  the  taking  up  the  bill 
by  Messrs  Smith,  remitted,  towards  payment  of  its 
amount,  a  sum  in  cash  and  two  bills,  indorsed  by  him 
to  Messrs  Smith.  These  two  bills  were  afterwards 
dishonoured.  Immediately  after  these  transactions,  a 
letter  was  written  by  J.  and  H.  Smith  to  Idntoo,  com- 
plaining of  his  conduct,  and  stating, — 
**  We  will  be  obliged  to  resort  to  painfUl  measures,  which  your 


recommendations  we  thought  would  not  hxre  nude  seeasj. 
Yours,"  &c. 

The  second  bill  drawn  by  J.  and  H.  Smidi  opoe 
and  accepted  by  Linton,  was  also  dishonoured,  andvu 
taken  up  by  Messrs  Smith.  In  the  course  of  a  ^ 
days  afterwards  its  amount  was  transmitted  to  thei 
by  Linton  in  cash.  Two  days  before  the  last  meDtM 
payment  was  made  by  Linton,  Messrs  Smith  wrok  ts 
Mr  Owen  a  letter,  dated  17th  February  1842,  wlM 
contains  the  following  passages : 

"  Sir, — Our  object  in  writing  to  you  upon  the  pcesentoea 
sion  is  to  inform  you  how  we  are  situated  with  Mr  liasBii 
London,  who  you  reconunended  in  such  strong  tenns  to  isi.i3B 
on  the  fiiith  of  which  we  have  had  two  or  three  tnnsactksi:: 
Islay  aqua,  and  credited  him  to  a  very  respecuUe  tam^ 
We  shall  shew  you,  however,  how  &r  Mr  LmtoQ  has  asae! 
your  reoonunendation  and  our  confidence." 

(The  letter  then  goes  on  to  describe  the  irregularitki  »fc 
Linton  had  committed  in  the  course  of  his  business  wiibi^ 
writers.    The  letter  then  proceeds : —  ] 

**  There  is  another  transaction  due  on  25th  Msich,  ililA 
which  shews  you  the  credit  he  enjoyed,  and  we  most  ay  ib- 
gether  on  the  faith  of  your  recommendaticm. 

**  Mr  Linton  may  be  quite  good  at  bottom,  but  ve  fuhar.  tk 
above  to  you  as  an  idea  of  his  '  attention  to  busings.'  F<y  ^* 
repeated  irregularities  we  cannot  account,  unless  there  be  »it 
thing  not  right  in  his  matters. 

"  We  request  you  will  write  us  more  parUculiriyiits^ 
means;  for,  under  the  circumstances  stated,  we  feel  tot  > 
satisfied  with  such  conduct ;  and  in  theevent  ofiDjkis^<^ 
curring  we  hold  y§u  responsible.    Weare,''&c. 

To  this  letter  Mr  Owen  replied,  on  the  18tli  FA** 
ary : 

**  GESTLSMMSf^l  beg  to  acknowledge  receipt  of  jwrte? 
of  yesterday's  date,  and  I  assure  you  I  am  no  less  sorpnKdoc 
gneved  at  its  contents. 

"  I  hope  you  will  believe  me  when  I  state,  thaX  theo[<^ 
gave  you  of  Mr  Linton  was  from  a  firm  oonvictioo,fi)UDdedE?c 
long  personal  observation  of  his  character ;  and  ahbi#  • 
should  be  far  from  justifying  his  conduct  in  regard  to  the  na 
actions  you  have  had  with  him,  as  stated  in  your  letter,  t<' 
cannot  bring  my  mind  to  alter  my  former  opiniooofbis.i^ 
dples  at  least,  before  obtiiining  an  explanaUoD  from  Mm  R^ 
to  the  irregularities  of  meeting  your  demands  upoa  him.  I^ 
therefore,  written  to  him  demanding  such  exi^tfia^  t^^ 
also  requested  him  to  make  a  similar  communicatioB  tsj* 
which  I  trust  will  be  found  satisfiictory. 

**  As  to  his  means,  I  am  not  at  present  in  possesnm  d'^ 
dent  Information  to  acquaint  you  on  the  subject,  hot  is  k^' 
I  can  do  so  with  sufficient  confidence,  I  shall  hare  nod}  fi» 
sure  in  putting  you  in  possession  c^it 

**  I  am  gUd  to  state  that  I  do  not  a|yprdiend  the  sf^ 
danger  in  regard  to  the  due  payment  of  youroutstaodiflg^ 
upon  Mr  Linton.    I  remain,"  &a 

On  the  21st  of  February  1842,  J.  and  H.  S^ 
wrote  to  Linton,  stating,  that  his  irregularities  in^ 
ness  had  been  so  gross  that  they  had  instraete^ ' 
Deans,  their  solicitor  in  London,  to  demsod  ifi  * 

plan  a ti DTI  from  luiti.     They  added, 

**  \Vl'  do  not  ^[iioatidji  btit  you  ^re  able  to  prodae?  »^ 
guar:iriti.L'.  an  as  t\i  proven  I  the  injm£«i)ate  ftikf&w' 
sureF  wliii.']i  would  hii  boiler  avoid^ii  both  asi  jwoai^ 
as  well  Ji3  ours.  There?  is  nothing  wc  more  deoei*  Ih*'**  . 
to  auHi  stt^pSj  but  you  must  yours<?lf  have  pertrftpi^f 
have  ^nvcn  u:^  more  than  urdjn;uy  eaUjse  tobed^|iiM^   j 

**  In  tliL'  moan  tirUG  we  leave?  our  nuittifrs  in  iUi  it^i^fl 
Deari!*^  mu]  W  you  ^ivo  liiiu  attrpl^^  gronmli  tA>  H  tt'  b( 
we  doubt  not  he  will  not  be  mduoed  lo  bi 
Wo  arts"  (Itc.  . 

Li  HI  cm 's  third    aceeptanco  was  aidiioqpW  ' 
honoiued.  mid  no  payment  was  ever  vmM  If  ■• 
account  otit  ,^ 

The  dishono^j,|f^lU^l»p^Wp«Wi^lj*^ 
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Smidi  to  Mr  Owen,  who  replied  on  the  3 1st  of  March 

1842: 

"  Dear  Snw, — I  am  in  receipt  of  yours  of  yesterday,  inform- 
ing me  of  the  non-parment,  by  Mr  James  Linton,  of  tiis  accep- 
tsnces  to  yon,  at  which  I  am  nrach  annoyed. 

**  I  have,  by  this  post,  vrrittcn  to  Mr  Linton  on  the  subject, 
ami  trust  that  he  wiU  discharge  yonr  claim  immediately. 

^  I  deeply  regret  the  annoyance  my  introduction  has  caused 
joa;  and renudn,**  ftc. 

Linton  snbsequenHj  absconded;  and  the  Messrs 
Smith  failed  to  recover  any  thing  farther  from  him  to- 
wards payment  of  his  debts. 

J.  and  H.  Smith  then  proceeded  to  raise  an  action 
a^nstOwen  before  the  Sheriff  of  Aberdeenshire,  the 
summons  in  which,  after  narrating  Owen's  letter  to 
them  of  Ist  November  1841,  the  credit  they  had  in 
consequence  given  to  Linton,  and  the  furnishings  which 
they  had  made  to  him,  concluded  against  Owen  for 
payment  of  £309.  Os.  5d.,  being  the  amount  due  to  them 
hr  furnishings  to  Linton,  under  deduction  of  £129.  9s. 
6d.  paid  by  Linton  to  account,  with  interest,  and  for  £15. 
15s.  6d.,  with  interest,  being  the  amount  of  their  account 
of  expenses  incurred  in  doing  diligence  gainst  Linton. 

Defences  were  lodged  for  Owen,  in  which  it  was 
pkaded~^l.  That  the  letter  of  1st  November  1841  was 
not  a  letter  of  guarantee ;  and,  2.  That  the  letter  in 
question,  having  been  written  to  the  pursuers  in  conse- 
quence of  inquiries  by  their  agent,  and  there  being  no 
ftliegation  that  the  defender  made  any  fraudulent  mis« 
representation  in  it,  no  liability  is  inferred. 

The  Sheriff-substitute  pronounced  the  following  in- 
terlocutor : 

**  Aberdeen,  eth  October  1843.— Harin^  considered  the  minutes 
»f  debate,  and  resumed  consideration  of  the]iroces8,  Sustains  th6 
[efences :  assoilzies  the  defender  firora  the  conclusions  of  the 
ibcl,  with  of  expenses  of  process  and  dues  of  extract,  and 

lecems."  (Signed)  "  Wm.  Watson. 

"  iVbte— The  Sheriff-substitute  thinks  that  it  is  Intimate  to 
onsider  the  letter  founded  on  as  the  ground  of  this  action  in 
>nnection  with  the  facts  established  by  the  correspondence  in 
rocess. 

"  If  the  construction  put  upon  the  letter  by  the  pursuers  is 
>  be  adopted,  it  means  that  the  defender  guaranteed  the  en- 
igemcnts  of  Liinton  to  any  amount.  Can  this  be  the  meaning 
'  the  letter  ?  From  the  correspondence  it  appears  that  Lin- 
41  was  desirous  to  commence  an  extensiye  trade  in  whisky, 
td  applied  to  the  pursuers  to  bo  supplied  with  that  article. 
\iey  agreed  to  do  so,  on  his  giving  a  reference  as  to  character, 

he  was  a  stranger  to  them,  and  he  referred  them  to  the  de- 
ider,  whoi,  on  being  applied  to  by  Mr  Nicol,  the  pursuers* 
ent,  stAted  that  he  would  credit  Linton  in  any  reasonable 
ly  that  he  mifcht  req.uire ;  tliat  he  thought  the  pursuers  woiild 
t  be  wrong  in  doing  so ;  but  that  his  situation  prevented  him 
rni  becoming  Linton's  guarantee.  This  was  about  the  18th 
tober,  and  immediately  the  pursuers  sent  samples  of  whisky 
Linton,  and  solicited  his  orders.  They  say  that  they  fhr- 
ihed  no  whisky  till  after  receipt  of  the  defender's  letter. 
t  it  is  clear  from  thehr  letter  of  12tli  October,  offering  to  sup- 
'  whiakjr  on  X»in  ton's  procuring  a  letter  of  unexceptionable 
erenoe^  and  their  letter  of  25th  October,  sending  hmi  sam- 
%  suggesting  that  he  should  sell  the  whisky,  and  desiring 
n  to  be  yrery  particular  as  to  instructions  when  he  sent  or- 
%  that  they  were  satisfied  with  the  opinion  of  the  referees, 
t  resohred  to  trust  Linton  without  the  defender's  guaran- 
.  Bot  I#inton,  ignorant  of  the  pursuers'  application  Su^ugh 
'  Vficoff  applied  to  the  defender  fbr  a  recommendation,  and 

letter  of  lat  Korember  was  sent  to  the  pursuers.  How  did 
y  an  receipt  of  it  interpret  this  letter  ?  They  knew  that 
tton  woola  apply  to  the  defender  ibr  a  letter  of  recommenda- 
I,  teeonae  he  was  ignorant  of  their  own  confidential  inquiry, 
[  ihey  hftd  only  a  ffew  days  preriously  been  informed  by  Mr 
of  ftet  tiie  deftmdei^s  position  precluded  him  from  granting 
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any  gnirimtee.  Did  they  then  consider  this  letter  as  a  guaran- 
tee (^  all  obligations  to  be  undertaken  by  Linton  ?  K  they  had, 
would  they  not  have  said  so  ?  After  Mr  Nicol's  information,  were 
they  not  boxmd  to  have  intimated  to  the  defender  that  they  had 
viewed  his  letter  as  a  guarantee,  if  they  so  viewed  it  ?  But  they 
did  not,  for  th^  merely  con veytheir  tluuUu  for  the  opinion  ex- 
pressed of  Mr  Linton,  which  was  the  more  to  be  appreciated,  as 
they  did  not  know  him,  and  the  nature  of  their  transaction  mado 
the  testimony  to  his  character  higldy  valuable.  These  facts  de- 
monstrate the  meaning  of  parties,  and  shew,  as  the  Sheriff-sub- 
stitute thinks,  that  ndther  the  one  party  nor  the  other  consi- 
dered the  letter  founded  on  as  any  thing  more  than  a  mere  re- 
commendation ;  and  it  was  only  after  Linton's  insolvency  that 
the  pursuers  thought  that  it  might  be  read  as  a  letter  of  gua- 
rantee. And  vHien  read  ak>ns^  it  appears  to  warrant  this  signi- 
flcation,  but  read  along  with  the  correspondence  referred  ta  it 
can  only  be  viewed  as  a  letter  of  recommendation ;  and,  after 
considerable  hesitation,  the  Sheriff-substitute  has  given  it  this 
construction.''  (Initialed)  •«  W.  W." 

J.  and  H.  Smith  ^>pealed;  but  the  Sheriff  pro- 
nounced the  following  interlocutor : 

**  Aberdeen^  2d  January  1844.-— Having  advised  with  the  She- 
rifl^  who  has  considered  the  process,  Adherea  to  the  interlocur 
tor  appealed  against,  and  decerns." 

(Signed)        "  Wjc  Wjltson, 

**  Note, — ^This  cause  is  by  no  means  uee  from  difficulty,  bui 
the  Sheriff  agroes  in  opinion  with  the  Sheriff-substitute* 

*<  It  may  be  true  that  the  writing  libelled  on  would,  in  cer- 
tain circumstances,  be  held  to  ^amount  to  a  letter  of  guarantee. 
But,  in  judging  of  such  questions,  the  Supreme  Court  is  aocua- 
tomed  to  consider  whether  such  letter  was  given  spontaneously 
by  the  writer,  and  presented  by  the  purchaser  seeking  credit* 
or  whether  it  was  m  answer  to  inquiries  by  the  seller,  and  to 
be  guided  by  these  circumstances.  The  Sherifi;  therefore,  is 
not  only  warranted,  but  bound  to  look  te  the  circumstances  un- 
der which  the  letter  was  granted,  in  judging  of  its  import 

**  It  happens  that  the  defender  was  first  applied  to,  on  the 
part  oi  the  punoers,  by  th^  agent,  Mr  Kieol,  making  inquiries, 
not  whether  a  guarantee  would  be  granted,  but  tmder  a  refer- 
ence, which  the  Sheriff  considers  to  be  a  very  dii^rent  thing ; 
and,  tram  what  is  detailed  in  Mr  Nicol's  letter  to  them,  the  de- 
fender not  only  did  not  come  under  any  gaaramee,  but  ez« 
pressly  told  them  that  his  situation  preetoded  him  ftom  doing 
so.  Now,  did  the  pursuers  declare  that  ther  woold  not  deal 
without  a  guarantee  ?  Quite  the  reverse.  They  went  on  send- 
ing samples  of  niirits  to  Linton,  and  when  he  aj^lied  to  the 
defender  as  a  referee,  the  letter  in  question  was  written ;  but 
it  was  not  because  they  had  ever  expressed  themselves  dissatis- 
fied wiUi  what  had  been  said  to  Mr  Nicol,  which  was  a  dear 
declination  of  any  guaeantee.  The  Sheriff  must  therefore  hold, 
that  neitherpartr  at  the  time  oonsidered  the  letter  to  bt  a  gu»- 
■astee,  and  whioii  he  beUevet  to  be  the  tvnth." 

(Initialed)  «  A,  M." 

J.  and  H.  Smith  having  become  bankrupt,  Mr  Wil- 
liam Johnstone,  who  had  been  appointed  trustee  ou 
Uieir  estate,  advoeated  and  pleaded — 1.  A»  Meeers  Smith 
fhmished  goods  to  Linton  on  the  ftiith  of  the  respon- 
dent's letter  of  Ist  November  1841,  which  contained  an 
assurance  of  safety  in  dealing  with  him,  and  bore  iSiat 
he  was  trustworthy  to  the  amount  of  anj  obligations 
he  might  come  under,  the  respondent  is  liable  for  the 
loss  sustained  by  them  in  consequence  of  .Linton's 
failure ;  and  the  advocator,  as  trustee  on  their  seques- 
trated estate,  is  entitled  to  de<;ree  against  him  in  terms 
of  the  libel.  2.  The  respondeht  having  interposed  his 
credit  at  the  special  request  of  Linton,  and,  in  conse- 
quence of  a  written  application  from  him,  no  weight  is 
due  to  any  oral  communings  previous  to  that  applica- 
tion, which  induced  the  respondent  to  grant  the  letter 
of  1st  November  1841,  n*ore  especially  as  the  subse- 
quent correspondetice  shews  that  the  letter  was  con- 
sidered and  understood  by  both  parties  to  be  a  guaran-> 
tee  fbr  all  goods  fumltsbed  on  the  imth  of  it.     3.  The^ 
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gopds  sent  to  Linton  having  been  all  supplied  in  No- 
vember 1841,  are  all  covered  by  the  letter  of  credit 
Hbelled  on.  4.  As  Messrs  Smith  advised  the  respon- 
dent, on  Linton's  failure,  to  retire  the  bills  granted  for 
the  price  of  the  goods,  and  intimated  that  they  would 
hold  him  responsible  for  any  loss  which  they  might 
sustain  ;  and  as  the  respondent  did  not  dispute  his  lia- 
bility, but,  on  the  contiiry,  repeated  his  assurances  of 
safety  to  Messrs  Smith,  he  is  barred  from  resisting  the 
advocator's  claims  under  the  guarantee,  upon  any  pre- 
tence whatever. 

Owen  pleaded — 1.  The  opinion  given  of  Linton  by 
the  respondent  was  given  confidentially  at  the  request 
of  Messrs  Smith,  through  their  agent,  IMr  Nicol,  and 
on  the  express  condition  that  no  guarantee  was  meant 
to  be  given.  2.  The  letter  libelled  was  asked  from 
the  respondent,  and  given  by  him  to  Messrs  Smith, 
simply  putting  in  writing  his  opinion  and  recommenda- 
tion of  Linton,  as  communicated  to  Messrs  Smith 
through  Mr  Nicol,  and  it  was  received  by  them  as 
such,  and  as  a  simple  testimonial  to  the  character  of 
Linton,  they  being  aware  that  the  respondent  had 
declined  becoming  a  guarantee.  8.  The  Messrs  Smith 
having  been  informed  that  the  respondent  refused  to 
become  guarantee  for  Linton's  dealings,  seeing  the 
opinion  they  received  of  Linton  by  the  letter  libelled 
on  was  only  a  repetition  of  what  they  had  formerly 
received,  when  the  guarantee  was  refused,  ought  to 
have  asked  the  respondent  whether  he  meant  by  his 
letter  now  to  become  guarantee  for  Linton's  transac- 
tions, instead  of  writing  in  answer  in  such  a  way  as  to 
convince  the  respondent  that  they  considered  that  the 
recommendation  was  of  Linton's  character  alone.  4, 
If  a  party  in  the  respondent's  situation  is  requested,  on 
the  part  of  a  merchant  and  his  proposed  customer,  (as 
was  done  in  the  present  instance,)  to  give  his  opinion 
confidentially  of  the  character  of  the  customer  and  his 
trustworthiness,  and  if  he  give  a  true  and  correct  re- 
presentation to  the  best  of  his  knowledge  and  belief, 
fluch  expressed  opinion  infers  no  responsibility  on  the 
side  of  the  party  giving  it.  Nay,  even  if  the  represen- 
tation should  turn  out  to  be  false,  if  the  party  giving  it 
acted  in  bona  Jide,  and  had  reason  to  believe  it  true, 
but  was  made  the  dupe  of  the  party  receiving  the  cha- 
racter, he  is  not  liable.  5.  The  libel  in  this  case,  as 
Jaid,  is  irrelevant  to  infer  the  conclusions.  *  It  was  not 
enough  to  libel  that  the  respondent  gave  a  particular 
representaticHi  of  Linton's  character,  without  also  libel- 
ling that  that  representation  was  false;  and,  over  and 
above,  that  the  respondent  was,  at  the  time  he  wrote 
the  letter,  in  the  knowledge  that  the  representation  was 
false. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  the  accompanying  note : 

^nth  December  1844.— The  Lord  Ordinary  having  heard  par- 
tiea'  procorators,  and  considered  the  cloeed  record,  with  the 
productions  in  causa,  and  having  regard,  more  especially  to  the 
terms  of  the  defender's  letter  of  Ist  November  1841,  on  which 
the  action  is  libelled,  Finds  that  the  said  letter,  inasmuch  as  it 
hnports  a  representation  o^  and  vouching  for,  the  credit  and 
pecuniary  trustworthiness  of  James  Linton,  must  be  held  (in 
conformity  with  a  nrieM  rerumjudiccUarum  of  this  Court)  entitled 
substantially  to  the  same  legal  e£fects  as  a  letter  of  guarantee : 
Therefore,  advocates  the  cause,  reoals  the  interlocutor  submitted 
to  review,  and  decerns  in  terms  of  the  libel,  except  as  regards 
the  o«DClusion  f^  the  sum  of  jei5. 1J».^^  with  intenit  thereon, 


being  the  amount  of  a  certain  acooont  of  ezpeosei  sudtebie 
been  incurred  by  the  pursuers  in  doii^  diligence  agust  & 
said  James  Linton,  from  whieh  condnsioD  asKnlaM therein- 
der,  and  decerns :  Finds  the  pursuer  entitled  to  ezpeniei)  both 
in  this  Court  and  the  Court  below ;  of  whidi  appointi  as  » 
count  to  be  given  in,  and  remits  the  same,  when  lodged,  totb 
auditor,  to  tax  and  report. 

*'  ^o<e.-~The  Lord  Ordinary  does  not  veiy  wdl  see  bovthi 
Scotch  and  English  authorities  are,  in  pcnnt  of  principle,  to  Ik 
reconciled ;  but,  both  parties  having  declined  the  (fp^aumj 
which  he  offered  them,  of  bringing  the  point  by  report  osder 
the  consideration  of  the  Inner-House,  with  a  view  to  a  good 
reconsideration  of  that  important  gueation,  he  is  bound  todC' 
cide  according  to  our  own  precedents,  and  he  has  aodedded.  It 
may  be  that  the  operation  of  the  En^ish  Statute  of  Fnodsf3i 
be  found,  in  certain  re^iecta,  to  account  fiv  the  ^tparent  &• 
crepancy  of  decision  in  the  two  ends  of  the  ialaiid;  thoB|l^ 
even  where  writing  has  intervened,  so  as  to  take  away,  in  mbi 
sort,  this  ground  of  difference,  there  has  been  no  Engliibcn; 
so  far  as  the  Lord  Ordinary  is  aware,  dedded  to  the  Ifte  cfo 
as  in  our  Courts,  with  reference  to  any  such  fbrm  of  letter  a 
has  given  rise  to  the  present  question.  Be  this  as  it  bmj,  ksf- 
ever,  looking  to  the  question  as  a  pur^  Sootdi  qneatkn.  tte 
Lord  Ordinary,  as  an  individual  Judse,  does  not  ieelatfibetf 
to  treat  the  point,  in  the  fiioe  of  the  Bcotch  «athoritiei,agi^ 
longer  open. 

'*  Adopting  the  Sootdi  rule,  the  Lord  Ordinary  don  lA 
think  that  anv  effect  can  be  given  to  the  verbal  oommimkatkB 
which  took  place  between  the  defender  and  Mr  Niool  m  tk 
pursuers*  part,  prior  to  the  date  of  the  letter  UbeDed.  Tte 
oorammiication,  certainly,  having  been  sought  ei^irekfm  Atpr* 
mttri  explication,  and  for  their  own.  endk,  from  a  party  wbcntbt? 
were  not  entitled  to  place  in  a  position  of  tlie  smaUest  pensal 
responsibility,  would  not,  even  if  it  had  resulted  m  a  itatoiat 
of  Linton's  credit  as  htoaA  as  is  contained  in  the  sabieqoist 
letter,  have  practically  availed,  unless,  indeed,  the  htm^  i 
the  defender's  statement  could  have  been  impeadied.  Bat  d 
hesitation  on  this  head  was  cleared;  for  it  resulted  inn  ex- 
press declaration  of  refusal  by  the  defender  to  becoae  \f«i 
m  any  sense,  as  guarantee,  and  so  for  Uie  time  the  matter  dosed 
The  chequer,  in  short,  was  wholly  shut,  so  &r  as  the  nrfai! 
communication  is  concern^.  But  so  atanding  the  ok,  ^ 
when  the  defender  must  thus  have  known  himself  to  be  ^ 
lutely  free,  he,  of  his  own  accord,  as  regards  the  paiso^  ^ 
no  longer  for  their  ends,  but  for  the  ends  and  at  the  exftta* 
stance  of  Linton,  as  the  party  to  be  accredited  with  theoi,  cms 
forward  anew,  and  without  reference  to  any  thing  that  bid  ^ 
viously  taken  place,  but,  on  the  contrary,  as  an  eatirelj  ^ 
and  independent  proceeding,  volunteers  the  letter  in  qiiefisa 
in  which  he  now,  for  the  firt^  time,  and  in  direct  cootrut  tf  b 
were  with  what  had  previously  occurred,  voocfaes  for  U 
pecuniary  trustworthiness  of  his  friend.  The  Lord  Oidisiij 
cannot  mix  up  these  two  things  together.  The  ktterakio^ 
granted  must  stand  or  fall  by  it^lf.  And,  (regarded  ia  ^ 
light,)  as  a  document  voluntartlg  tendered  ^  the  defender,  *^ 
a  view  to  accredit  Linton — not  confidentially  granted  ftr  ^ 
pursuers'  guidance,  on  their  own  ^plication— it  appear^ » 
cording  to  all  authorities,  to  be  coodusiTe.  The  ^Aa^^ 
tempt^  to  treat  it  as  a  mere  loiter  of  introfaictioo,  embo4^ 
his  opinion  as  to  Linton*8  general  diaracter  and  busioesi  b^ 
But  the  Lord  Ordinary  cannot  so  read  it.  Had  the  Mff 
stopped  at  the  first  paragrai^  indeed,  such  possiUynu^^ 
been  held  its  import.  But  when  it  proceeds  to  reoommwdl* 
ton  to  the  pursuers'  notice,  adding  *  You  nray  rely  jgwabiM^ 
ing  trustworthy  to  the  aiiodnt  of  any  obligatum  i$  laqfooti^ 
It  plainly  implies  (and  in  terms  far  stronger  than  «canwj| 
some  01  the  former  cases)  a  positive  Toudung  fer  ^{^ 
pecuniary  circumstances  and  credit,  upon  theiaithsf  vMf*^ 
oordingly,  as  their  inducement  for  dealing  with  Ufl^lh^l^ 
suers  are  called  on  to  rely.  _  _^ 

**  K  the  letter  be  thus  to  be  construed,  there  see 
for  doubt  that  it  must  be  held  to  cover  all  the  fear 
which  the  pursuers  had  with  linton.  Tbere  was  — j^^ 
reasonable  or  out  of  the  way  in  the  oouibo  <v  eitirt*^W^ 
The  credit  given  was  no  more  than,  in  the  cfacMWJW*** 
which  LintOB  was  represented  as  standinf^  mlglitMMPQ^ 
been  looked  for.  And,  asregardathepanofliifvidgflVg 
both  towards  Linton  and  the  defender,  thenili  " 

as  the  Lord  Ordinary  can  aee,  in  aiqr 
To  use  Lord.OorelionM'f  wonb  ia 
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*  they  acted  with  due  yigilance,  both  for  their  own  interest  and 
thai  of  the  defender;  but,  at  the  same  tune,  with  the  cantion 
and  delicacy  requisite  in  the  circumstances  of  the  case.' 

**The  Lord  Ordinary  has  assoilzied  flrom  the  conclusion  for 
the  expenses  of  diligence  incurred  by  the  pursuers  as  against 
LiDtOD.  Nothing  whaterer  was  said  as  to  this  at  the  debate. 
Bat,  stall  erents,  the  defender's  liability  for  such  expenses 
does  not  fkll  within  the  scope  of  the  letter  libelled,  eren  con- 
nderii^  it,  in  the  broadest  sense,  as  equiyalent  to  a  guarantee." 

Owen  reclaimed.  The  case  was  debated  in  the 
Inner-House  on  11th  June  1845.  At  advising,  the 
Court  having  been  equally  divided,  took  time  to  con- 
sider the  case.     The  case  having  been  again  put  out, 

At  advising^ 

LordJmtice^CrtneraL'^AfteTti  serious  reconsideration  of  this 
cas^  I  have  seen  nothing  to  change  my  opinion  since  it  first 
ame  before  us.  On  the  first  occasion  that  this  party  was 
asked  for  his  opinion  as  to  Linton,  he  gave  his  opinion,  stating 
at  the  same  time  good  grounds  for  not  giving  any  obligation  of 
guarantee ;  and  on  that  opinion  we  find  that  nothing  followed, 
and  no  whisky  was  forwa^ed  to  Linton.  Then  Linton  applies 
to  Owen  for  a  letter— (reads  letter,  Linton  to  Owen,  29th  Octo- 
bw  1841.)  He  refers  to  "  a  splendid  letter"  which  he  had  got 
from  a  Mr  Edwards ;  and  adds,  **  one  from  you  would  seal  the 
matter."  Then  Owen,  upon  this  direct  application,  writes  this 
letter— (reads  letter,  Owen  to  Smiths,  1st  November  1841.)  I 
hare  no  hesitation  in  saying  that,  if  he  had  written  nothing 
more  than  the  first  paragraph  of  the  letter,  that  it  could  not 
hare  been  held  to  amount  to  a  guarantee.  But  then  follows 
those  words,  "  I  can,  therefore,  confidently  recommend  him  to 
your  notice;'  and  you  may  rely  upon  his  being  trustworthy  to 
the  amount  of  any  obligation  he  may  come  under.**  Those 
words  are  of  a  character  altogether  difibrent  firom  the  state- 
ment as  to  the  writer's  opinion  of  Linton's  integrity,  his  know- 
ledge of  mercantile  affairs,  and  his  habits  of  business.  They 
contain  a  statement,  the  meaning  of  which  is  afterwards  fhlly 
explained.  They  are  essentially  different  from  any  such  gene- 
ral statement  as  that  Linton  was  a  trustworthy  person.  But, 
as  it  goes  to  this,  "  he  is  trustworthy  to  the  amount  of  any 
obligation  he  may  come  under,"  I  think  it  infers  a  guarantee ; 
a  guarantee  for  Uie  amount  of  such  obligations  as  Linton  mav 
come  under  to  the  persons  to  whom  the  letter  is  addressed, 
rhere  is  no  doubt  that  the  answer  to  this  letter  is  very  impor- 
tant—(reads  letter,  Smiths  to  Owen,  3d  November  1841.)  The 
Messrs  Smith  say,  "  your  testimony  to  his  character  is  highly 
valuable."  But  a  testimony  to  character,  given  to  a  merchant 
n  reference  to  a  party  with  whom  he  proposes  to  deal,  seems 
nore  than  a  simple  opinion  that  such  party  is  honest.  It  re- 
ates  to  his  responsibility  for  his  transactions.  Therefore,  I 
io  not  think  that  the  explanation  of  the  testimony  given,  and 
•f  the  manner  in  which  it  was  received,  is  suflScient  to  change 
rhat  was  in  its  terms  a  guarantee.  It  is  said  that  the  Smiths 
lever  supposed  that  th^  had  actually  got  a  guarantee.  But, 
he  letter  written  to  Linton  after  the  very  first  bills  passed 
pon  him  had  been  dishonoured  in  the  course  of  business,  is  just 
gentle  way  of  saying  that  it  was  on  the  strength  of  the  re- 
ommendation  by  Owen,  and  on  his  credit,  that  the  dealing  had 
een  commenced.  But  then  comes  the  letter  of  ^le  Smiths  to 
>wen,  which  is  quite  unambiguous — (reads  letter,  Smiths  to 
>wen,  1 7th  February  1842.)  Now,  what  was  the  answer  which 
light  naturally  have  been  expected  to  such  a  communication 
Owen,  had  not  supposed  t^iat  he  had  given  those  parties  a 
oarantee  ?  If  the  man  supposed  that  he  had  given  no  guarantee, 
irelr  he  would  have  taken  a  clear  stand  upon  that  ground, 
ut  he  seems  to  have  felt  that  he  was  committed,  and  he  did  not 
mture  to  declare  off.  See  what  he  says— (reads  letter,  Owen  to 
nithst  18tb  February  1842.)  Now,  the  whole  of  this  corres- 
mdence  is  to  be  taken  together,  and  the  intention  of  the  par- 
es to  be  gathered  from  it.  Looking  at  it  in  that  view,  I  am 
LtlkrwMft-^fopinMa^.that  the  letter  of  1st  Novanfaerl84T 
noimts  to  a  gfoarantee,  and  that  the  interiooutor  of  the  Lord 
nttnarf  ought,  therefore,  to  be  adhered  to.  Tliere  is  no  doubt, 
>wever,  that  the  case  is  one  of  great  nicety.  I  will  not  com- 
ure  it  with  the  case  of  Rankine,  though  there  are  features  of 
sembianee  |  for  this  is  a  very  special  case.  I  should  be  very 
■d|  h&weree,  if  the  cfinAoan  ik  your  Lordships  remain  as 
fly  mm,  vnt  if  mimttea  of  debate  beoome  necessary,  to  have 
ereialtoCthe  Bb|^  ^tset  oa  thisau^eot  laldbe&i«  us; 


because  I  suspect  that,  in  a  matter  such  as  this,  the  En^sh 
cases  will  rule  our  judgment  At  all  events,  we  cannot  doubt 
that  they  will  rule  the  judgment  of  the  House  of  Lords. 

Lord  Jeffrey, — I  have  also  seriously  reconsidered  this  question, 
and  I  have  seen  the  greatest  reason  to  doubt  the  soulless  of 
the  opinion  which  I  formerly  expressed,  and,  on  the  whole,  I 
incline  to  differ  from  the  view  entertained  by  your  Lordship  as 
to  this  case.  There  seems  to  me  to  be  a  radical  difibrence  be- 
tween a  voluntary  expression  of  willingness  to  guarantee  the 
responsibility  and  credit  of  a  party,  and  an  expression  of 
opinion  given  when  it  is  asked  as  to  the  responsibility  and 
credit  of  a  party.  The  question  to  be  asked  when  we  come  to 
distinguish  between  those  cases  is,  whether  it  has  been  said,  **  the 
character  and  the  means  of  the  party  render  any  risk  of  deaib- 
ing  with  him  so  small,  that  I  am  prepared  to  take  the  risk  jupon 
myself?**  Or,  whether  it  has  only  been  said,  '*  the  character 
and  means  of  the  party  are  such,  that  there  is  so  small  a  risk  in 
dealing  with  him,  that  the  person  inquiring  as  to  his  character 
need  not  hesitate  to  deal  with  him  ?**  I  have  brought  my  mind  to 
the  conclusion  to  which  I  have  arrived,  by  putting  this  hypo- 
thetical case.  Supposing  a  reference  made  to  a  man  for  inior- 
mation  as  to  the  propriety  of  dealing  with  a  third  partv ;  and 
the  answer  is  given  to  the  applicant,  **  you  may  safely  deal 
with  him,  because  he  has  the  eommand  of  £50,000,  and  is  a  per- 
son of  the  greatest  prudence.'*  Now,  would  that  not  be  « 
stronger  thing  than  what  is  contained  in  0wen*8  letter  of  1st  No- 
vember 1841  ?  In  both  cases  reasons  are  given  for  the  opinion.  In 
the  hypothetical  case  wealth  and  character  are  the  reasons  assign- 
ed. Supposing  the  fiicts  on  which  those  reasons  proceed  to  be  true 
when  the  information  is  given,  but  that  within  six  months  after, 
the  £50,000  are  lost  in  consequence  of  some  unforeseen  misfor- 
tune, would  the  informant  be  answerable  as  guarantee  for  the 
credit  of  his  friend  ?  I  think  not.  There  is  no  doubt  that  tf 
the  reasons  stated  had  had  no  basis  in  fiict ;  if  the  friend  wa!9 
without  character,  and  had  not  £50,000,  and  if  the  information 
had  been  rash  or  false,  that  then  the  case  might  have  been 
different.  But  if,  in  answer  to  the  information  asked  of  him, 
he  had  added  a  guarantee  of  his  friend*s  credit  then  the  truth  of 
his  statements  or  his  bona  fides  would  have  afforded  no  answer  to 
the  demand  made  on  him.  Then,  with  regard  to  the  present 
case,  while  I  quite  agree  with  your  Lordship  that  character,  aa 
iq>plied  to  a  merchant,  means  his  credit  and  responsibility  as  a 
merchant,  in  addition  to  his  honesty  as  a  man ;  it  means  his 
credit  as  at  the  time  the  information  is  asked ;  it  does  not  ap« 
ply  to  his  credit  de  futuro.  But  as  this  is  a  statement  as  to 
present  credit,  it  does  not  imply  any  guarantee  of  .credit  of 
the  party  to  whom  it  applies  for  future  transactions.  There- 
fore, I  look  to  the  corresp(mdence  to  see  whether  in  this  case 
there  was  any  guarantee  asked,  tendered,  or  proposed  to  be 
given ;  and  I  ratiher  think  there  was  no  transition  here  at  any 
time  from  a  mere  representation  to  a  guarantee.  In  this  view, 
I  desiderate  something  more  than  we  have  here.  There  is  no 
doubt  a  guarantee  of  Sie  truth  of  the  statement  which  the  party 
makes,  but  it  does  not  extend  beyond  the  period  of  making  it. 
It  afibrds  no  guarantee  for  his  future  credit. 

Now,  in  the  present  case,  we  find,  1.  That  the  guarantee  is  de- 
clined at  first  Owen  explicitly  states  to  Mr  Nicol  that  he  de- 
clines becoming  a  guarantee.  He,  however,  makes  a  statement 
as  to  the  character  of  Linton,  to  which  he  adheres.  2.  In  his 
letter  Owen  says,  ^  I  hold  Uiat  Linton  is  sufficiently  respon- 
sible for  the  business  transactions  in  which  you  may  engage  with 
him.**  I  hold  that  he  said  that.  But  does  he  say  in  his  letter, 
^  ril  take  the  risk  of  his  responsibility  for  such  transactions  ?** 
or  does  he  say  what  is  equivalent  to  that  ?  Then  comes  hla 
answer  to  the  letter  which  the  Smiths  wrote  to  him,  saying  that 
they  hold  him  responsible ;  and  that  letter  of  the  Smiths,  and 
Owen*s  answer,  no  doubt  give  rise  to  the  greatest  difficulty  in 
this  case.  But,  observe,  the  letter  of  Messrs  Smith  may  have 
proceeded  on  the  idea  that  Owen's  statement  had  been  so  rash 
or  unfair  as  to  have  subjected  him.  Had  it  been  necessarily 
an  assertion  that  Owen  was  guarantee  for  Linton,  his  answer 
woiddiiataniliy  have  been,  that  he  nev^  bad  come  und^  ua^ 
such  obligation.  But  then,  after  all,  what  is  his  answer?  It 
is  an  assertion  that  the  information  which  he  had  giyen  was 
.  correct.  Then  it  is  very  important  to  look  to  the  last  letter 
written  to  Linton  by  the  l^miths,  after  the  correspondence  with 
Owen.  There  the  Smiths  call  upon  him  to  get  a  guarantee^ 
implying  that  they  did  not  suppose  they  held  any  guarantee  th^ 
bounii.  ^ 

.    Ott  tlw  whole,  I  doubt  whether  thia  .letter,. whi^  3f%t>^ 
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poeitive  testlraonj  to  the  good  fAancVer  and  creiUt  of  liatoD, 
taking  good  character  and  credit  in  their  widest  meaning,  should 
bo  held  constntctwk  to  amount  to  a  guarantee,  though  the  party 
was  bound  for  the  truth  of  the  infiurmation  as  at  the  time  when 
he  gave  it. 

A  guarantee,  I  suspect,  should  be  explicit,  though  there  is  no 
necessity  that  it  should  be  made  in  any  particular  Ktrm  of  words. 

I  have  not  seen  that  the  cases  dted  to  us  can,  from  the  very 
nature  of  this  question,  when  we  are  asked  to  speU  out  a 
guarantee  from  a  course  of  correspondence,  be  of  very  clear  au- 
thority as  a  rule  tbr  our  guidance.  The  English  law  on  this 
subject  has  not  been  prominently  brought  before  us,  but  the 
Lord  Ordinary  has  searche<l  into  it  i^iparently  with  his  usual 
care  and  industry.  And  if  it  were  to  be  held  clear,  as  his  Ixxd- 
ship  seems  to  state  in  his  note — and  I  have  no  doubt  rightly — 
that,  by  the  law  of  England,  there  was  no  guarantee  here,  I 
should  not,  in  spite  of  my  respect  for  the  recent  decisions  in  our 
Courts,  which  have  been  cited  to  us,  and  eqiecially  when  one  dt 
the  parties  carrying  on  this  correspondence  resided  in  Liondon, 
be  very  ready  to  hold  that  the  law  merchant  in  the  two  ends 
of  the  island  is  different.  On  the  whole,  therefibre,  I  think  that 
the  interlocutor  of  the  Lord  Ordinary  ought  to  be  altered. 

Lord  Mackenzie, — I  am  more  than  ever  confirmed  in  the  (^nnion 
I  fonnerly  expressed  by  a  fiirther  consideration  of  this  case.  If 
it  were  necessary  here  to  lay  down  any  general  rule  of  law,  I 
should  incline  to  concur  in  that  propounded  by  Lord  JefiJrey. 
And  I  slKmld  have  been  much  interested  in  seeing  a  statement 
of  the  principle  and  course  of  decisions  in  the  English  law  on  this 
subject.  I  am  not  satisfieil  that  we  can  extend  the  expression 
of  a  man's  opinion  into  a  guarantee,  at  least  except  upon  the 
authority  of  the  understanding  and  practice  among  men^hants: 
and  sudi  a  oonstruction  woul£  I  think,  be  a  very  hard  one,  and 
be  likely  to  prove  of  serious  discomibrt  and  danger  among  per- 
sons in  trade.  I  should,  therefore,  be  very  unwilling  that  any 
such  rule  should  be  established.  But  I  do  not  think  it  necessary 
to  lay  down  any  general  rule  in  the  very  special  circumstances 
of  tills  case.  None  of  the  letten  here  seem  to  have  come  up  to 
a  guarantee.  **  A  reference"  is  that  which  Linton  originally 
oArs,  and  a  reference  is  not  a  guarantee.  And  to  this  o^  the 
answer  is,  ^  we  shall  be  happy  to  deal  with  yon  cm,  getting  an 
unexceptional^e  reference.**  After  this  answer  matters  go  for- 
ward. The  Smiths  get  their  agent,  Mr  Nicol,  to  consult  this 
r^ree  Owen.  He  is  not  asked  to  get  a  guarantee  from  Owen, 
but  to  get  a  confidential  o^nion  firom  him.  Then  what  the 
agent  gets  he  communicates  to  his  principals.  That  which 
is  communicated  is  an  opinion,  but  coupled  with  an  express  re- 
f^isal  of  guarantee ;  and  for  the  refusal  to  guarantee  a  permanent 
reason  is  assigned,  viz.,  that  the  refisree  held  a  permanent  situa- 
tion as  a  bank  agent  Then  the  Smiths  write  to  Linton  with 
samples.  They  are  ready  to  begin  trading  with  him.  Linton 
sabseqoently  writes,  and  what  doea  he  ask  ?  "  A  respectable  re- 
ftonce."  Much  is  founded  on  the  **  splendid  letter^  which  Lin- 
ton says  has  been  sent  by  Edwards  to  the  Smiths.  But  the  very 
expression,  <<  splendid  letter,"  shews  that  it  could  not  be  a  guaran- 
tee. All  guarantees  are  the  same.  I  suspect,  the  ^  splendid 
letter^  was  not  a  guarantee  at  all.  If  it  had  been  so,  I  daresay 
we  shouhi  have  seen  it.  In  consequence  of  Linton's  request,  the 
letter  fbunded  on  was  sent— (reads  first  paragraph  of  letter  oi 
1st  Novembw  1841.)  This  is  the  statement  of  Uie  party's  opinion. 
He  adds,  **•  I  can  therefore,"  &c-^ieads  second  paragraph  of 
Istter.)  Such  is  the  answer  to  the  request  for  the  reference.  It 
no  doubt  draws  an  infesential  oonchision  or  opinion  from  the 
facts  it  contains.  Now,  I  cant  SMMurate  this  ohain  of  dscum- 
stances.  The  Smiths  knew  that  this  man  had  given  a  fiivonr- 
able  opinion  of  Linton  before,  and  had  said  that  he  thought  the 
Smiths  might  act  righthf  in  giving  Linton  credit ;  while,  at  the 
same  time,  he  had  refused  to  give  any  guarantee,  because  ho 
was  a  bank  agent.  But  he  remained  a  bank  agent  when  he 
wrote  this  letter.  But  if  the  Smiths  expected  to  get  a  guaran- 
tee, should  they  not,  when  nothing  more  is  said  in  the  letter 
than  waa  said  to  their  agent,  have  asked  whether  Owen  still 
declined  to  give  any  guarantee?  They  not  only  do  not  do 
that,  but  they  do  more  than  not  doing  that, — they  thank  Owen 
for  his  opinion.  Th^  don't  thank  him  for  his  guarantee ;  they 
thank  him  Ibr  his  character  of  Linton.  Had  they  got  a  gua- 
rantee, the  character  would  not  have4een  worth  a  ferthing.  I 
cannot  get  over  that  letter.  But  tlieiT  the  correq[)Ondenoe  goes 
00.  Tbay  Uune  Owen  for  having  given  them  a  wrong  dime- 
ter of  Linton ;  and  he  so  understood  their  letter.  NoUiing  waa 
said  by  tbtmi  then  about  a  gnasantee ;  and  there  is  no  qpieitfon 


hoe  at  to  the  truth  or  ftoiid.Mr  of  Oi^w  hi  gitiB^Ai  Aw- 
terwfai^  he  did  of  Linton.  Finally,  the  SmitkiYnle  id  I* 
ton, — ^  We  do  not  questkin  but  yon  are  able  Ispnto  ai- 
deBt  guarantee,  so  as  to  prevent  the  ianwdhrts  sio^  i 
measures  which  would  be  better  avoided,"  &c  Kov.  y^k 
they  aak  a  *' guarantee?"  K  th^  thoogfal  U»7  M abuif 
got  a  guarantee^  why  do th^  thus  ask  formore  gninurtett}  m 
going  over  the  whole  caae^  I  adhone  to  the  opiokiB  vkkhl  fe- 
merly  expressed,  via.,  that  tbe  interioomv  of  tfae  lad  Oi& 
narr  ou|pit  to  be  altcoed. 

Lord  FuBerUm, — ^In  the  very  spedal  drcmnstaDcei  of  ^ 
case,  and  taking  the  whole  of  those  drcunutsacei  togttk,  I 
adhere  to  the  opini<m  formerly  expressed.  That  ofisiM  b 
been  strengthened  by  what  has  foUen  from  Lordt  Jdfi^  ad 
Mackenzie,  whose  opinions  so  fully  embody  my  owo,  that  U 
unnecessary  for  me  to  add  any  thing  to  their  ststement. 

The  Court  pronounced  the  feUoviiig  bteifoeii^: 

**  Alter  the  intedoeutor  o£  the  Lord  Oidioaiy  nbnitteds 
review ;  assoilzie  tbp  defender  from  the  wboie  oondatiaitf 
Uieorigmal  action  and  decern:  Find  the  pursuer  liaUe to tk 
defender  in  the  expenses  incurred  both  in  the  Is&nor  Qa 
and  this  Court,  and  remit  the  account,"  &c 

Authorities  for  Advocator.— Raokine,  lUh  Mqr  18a  F.C 
Boas  «.  Lindsay,  1st  I>ec  ISSO;  Hume's  DsciiiDBi,  i  n 
Kembles  v.  Mitchell,  ad  May  1831 ;  9  Shaw,  p.  m. 

Authorities  for  Respondent.— BeU's  Prin.  fi  US.  I  B(A 
Com.  p.  871-3.    Bell's  HL  ToL  L  pw  210. 

Lord  Ordinary,  Ivory.— -4ct  Sotidtor-GeDeral  (Anflef»\T 
Mackenzie ;  J.  F.  Wi&ie,  S-RC,  AgeJtt—AlL  G.  0.  M  Ite' 
tor;  Scott  and  Balderston,  W.8.,  AgenU,-^,  Cfert.-[J.Cj 


15^  Jui^  1345. 
Fnar  Divisiow.— (J.C.) 

No.  227.— Pbtbb  M^Farlanb,  AdmaUtr,  r,  Jjukj 
Burt,  Respondent 

Expenses— Process— LaiwUopd  and  Tenant— Seqncstnltc- 
A  landlord  obtained  sequestration  agatnst  his  tenant fifj^!^^ 
of  the  rent  due  at  the  last  term,  and  for  securitif  oftkeAwrs 
to  fail  due  at  the  two  next  terms.  T^erc  teas  wo  fl%^|*  "J 
the  tenant  was  vcrgcns  ad  inopiam.  The  tenant  o**^?"^ 
rent  due,  and  after  sotue  further  procedure,  in  the  amu  </  «wt 
the  sequestration  was  stilt  kept  up,  and  the  next  terns  rni,  rf" 
had  fallen  due,  was  also  consigned,  the  Sheriff  eventmJbi  rm^ 
tlte  sequestration,  hut  found  the  tenant  liable  m  the  exatma  »f's 
action,  so  far  as  regarded  the  balance  of  rent  past  ast  O^f 
txKotion — Held  that  the  tenant  was  not  Hable  for  anj port  ^'* 
landlord's  expenses  of  process,  but  teas  entitled  tohisom  q»* 
in  the  Inferior  Court  and  in  the  Cottrt  of  Session. 

Peter  M'Farkne  was  tenaaat  of  the  west  iiu*^ 
Deuglie,  the  property  of  James  Burt.  The  rwt « 
£72  yearly,  payable  at  Candlemas  and  Lammff ;  ^ 
by  a  separate  agreement,  the  tenant  was  to  be  t^^ 
the  sum  of  £10  a-year,  to  be  expended  on  Hmefe^ ^ 
fkrm,  and  in  opening  drains. 

On  1st  September  1843,  Burt  presented  a  prf» 
to  the  Sheriff  of  Perthshire  for  sequestratko  t^ 
his  tenant  The  petition  set  forth,  snlfr^tb^ 
half-year's  rent  due  at  Lammas  i»«oeding  ^'*' "J* 
and  that,  at  Candlemas  and  Lammas  next,  M*FW* 
would  be  farther  due  the  sum  of  £36  at  each  of  ik* 
terms  respectiTely ;  and  further,  that  M*Fiito  ■ 
failed  to  implement  the  separate  agpeemeattbofii* 
tioncd.    The  prayer  was, 

^  to  giant  warrant  for  calling  the  said  Peter  ll^Mff*^ 
muily  before  you,  and  thereupon  decern  and  ordslakiB^J'* 
payment  to  the  petitioner  of  the  fixesaid  Imkamd^*^ 
dae  at  Lammas  hist,  apd  also  of  the  vmn  efXa^Wy^*^^ 
rent  year's  rent  payable  at  Candlemas  and  LillM  M*^" 
eqnal  portions,  with  interest  and  expeasca:  ><9<'*^ 
for  the  current  year's  rent  tUl  the  t^iaa  <"  WM^ 
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rente,  to  grant  warrant  Ibr  seqaesivailng  and  iuTontorying  tho 
cropy  stocking,  houselioUl-fumiture,  and  other  effects  on  said 
jxMaession,  and,  in  due  course  of  law  for  reaping  and  disposing 
of  the  saad  towards  pajiaenl  of  the  said  renta^  iaterest  and  ex- 
penaos." 

On  2d  September,  seqaefitratioft  was  granted  as 
craved. 

In  answer  to  this  petition,  M*Farlane  averred,  that 
the  whole  arrear  was  only  £23,  which  he  coasigned, 
imd  produced  evidence  that  lime  had  been  purchased 
for  the  farm,  and  drains  opened  prior  to  the  application. 
A  note  was  snbsequently  put  in  by  the  landlord, 
admitting  that  the  £10  had  beei^  expended  in  terms  of 
the  Agreement. 

Hie  landlord  having  failed  to  shew  that  more  was 
dae  than  £23,  the  Sheriff,  on  15th  December  1843, 
granted  wnmtnt  to  the  landlord  to  upltfi  that  sum,  and 
allowed  him  a  proof  of  his  averments,  that  the  tenant 
bad  dedared  his  inability  to  continue  in  the  &rm,  or 
to  fulfil  the  obligations  in  his  lease,  owing  to  the  losses 
he  had  snfiered,  and  that  he  had  been  specially  required 
to  produce  receipts  for  the  lime  and  drains,  but  was 
unable  to  do  so,  and  did  not  do  it.  No  proof  was  led 
of  these  averments.  In  the  mean  time  the  sequestra- 
tion was  kept  up  against  the  tenant. 

On  30th  January  1844,  the  tenant  tendered  the  rent 
due  at  Candlemas  following,  under  reservation  of  a  claim 
of  damages.  This  was  objected  to,  and  the  tender  re- 
jected. On  the  16th  February  the  sum  was  consigned. 
On  the  23d  the  Sheriff  allowed  the  landlord  to  uplift 
the  coofigned  money,  and  continued  the  sequestration 
until  Tiainmas  following. 

A  reclaiming  petition  having  been  lodged  by  the 
tenant,  the  Sheriff-substitute,  on  29th  March,  altered  his 
interlocutor  of  23d  February,  and  recalled  the  seques- 
tradon  ;  but,  in  respect  that  there  was  no  averment  of 
tender  of  the  balance  of  rent  admitted  and  consigned^ 
he  found  the  tenant  liable  in  expenses  up  to  the  15th 
of  December  1843,  the  date  at  which  the  kndlord  had 
been  allowed  to  uplift  the  sum  first  consigned.  These 
expenses  were  Afterwards  modified  to  £6v  In  a  note 
appended  to  this  judgment,  the  l^eriff-subs^tute  ob- 
Jerved,  that 

'  it  was  Bome  time  filter  the  action  wAs  brought  before  the  ten- 
\ni  consigned  the  admitted  sum.  He  is,  therefbre,  liable  in  the 
xpeiise  of  the  actum,  so  far  as  regards  the  balance  of  rent  past 
lua" 

The  Shenff-depnte,  on  appeal,  adhered. 

M'Farlaoe  brought  the  present  advocation  against 
[lis  award  ^  expenses,  and,  in  respect  of  the  ^erifTs 
efbsal  to  find  the  opposite  party  liable  in  expenses  to 
im. 

The  Lord  Ordinary  pronounced  the  following  inter- 
>cutof : 

"  2\st  Moff  1845.— The  Lord  Ordinary  having  heard  parties' 
"ocorators*  and  considered  tlie  closed  record,  and  whole  pro- 
«ding8,  Advocates  the  canse ;  alters  the  interlocnlors  ef  the 
tierifl^  to  far  as  comphdned  of;  finds  the  advocator  not  liable 
any  expenses  to  the  respondent ;  finds  the  advocator  en- 
tled  to  the  expenses  inenrred  by  him  in  the  Inferior  Court, 
id  decerns ;  finds  the  advocator  also  entitled  to  ^e  expenses 
cttreed  hgr  him  in  tiiis  Court ;  allows  im  account  of  the  Whole 
peases  to  be  lodgedhy  the  advocator,  and  remits  the  same  to  the 
iditor,  to  tax  and  report. 

**  iVb£B. — By  the  lease  between  the  presonf  parties,  tho  yearly 
at  of  ;£T2  was  payable  at  the  terms  of  Cnndlomas  ami  Lam- 
ts  ;  and  i>y  a  8^[Murate  agreement;  the  tenant  i^as  to  bo  allowed 


tbe  snm  of  £10  a-ycar,  of  which  £6  was  to  be  expended  on  lime, 
and  £A  in  opening  drains.  On  tho  2d  of  September  1843  tlie  pre- 
sent sequestration  was  granted,  on  the  allegation :  \st^  That 
the  tenant  was  due  the  sum  of  £36  at  Lammas  preceding,  being 
the  second  half  of  the  rent  for  crop  and  year  1842;  ant^  2^ 
That  there  would  be  due  at  Candlemas  then  next  tlie  sum  of  £36 
as  the  first  half-year's  rent  of  tlie  year  1843.  It  was  fiirther 
stated,  that  the  sum  of  £10,  to  be  expended  in  lime  and  opening 
drains  had  not  actually  been  laid  out  by  the  tenant.  There 
was  no  allegation  in  the  petition  that  the  tenant  was  vergens  ad 
tnopuiMj  and  the  prayer  of  the  application  was  general  for 
Sequestraition  of  the  crop^  stocking,  household-furniture,  and 
other  effects,  *in  security  of  said  rents.'  thus  drawing  no  dis- 
tinction as  to  the  past  and  current  rents,  but  proceeding  upon  the 
assumption  that  the  crop  of  1843  was  liable  fi)r  sequestration 
for  the  arrears  of  rent  crop  1842.  Tlie  tenant  maintained,  tiiat 
the  whole  arrear  was  only  £23,  and  it  appears  by  recek)ts,  dated 
in  September  (no  doubt  subsequent  to  tlie  application),  that 
lime  had  been  purchased  for  the  use  of  the  limn,  and  also  that 
drauls  had  been  cut,  apparently  with  the  knowledge  6f  the 
landlord,  or  those  acting  tbr  him,  prior  to  the  application.  There 
was  a  farther  deduction  of  £1  admitted,  and  on  the  29th  Sep- 
tember the  balance  of  £23  was  consigned.  In  the  replies  it  was 
stated,  undet  article  5tli,  that  tbe  tenant  admitted  he  was,  owing 
to  losses,  unable  to  continue  in  the  farm,  or  fulfil  his  obligations ; 
Bad  under  article  9tli,  that  although  called  on,  he  hjui  failed 
to  produce  receipts  for  the  lime  and  drains.  The  Sherifi*,  on 
the  24th  November  1843,  appointed  the  petitioner  to  state 
whether  he  was  satisfied  that  the  nuta  oi  £10  had  been  expended 
on  th»  drains  and  lime ;  and,  on  the  Idth  of  December,  a  note 
was  lodged  for  the  landlord,  expressing  that  he  was  satisfied. 
There  thus  came  to  be  admittedly  noming  due  by  the  tenant 
beyond  the  amount  consigned,  and  yet  the  landlord  insisted  ih 
keeping  up  the  sequestration.  On  the  15th  December  1843,  a 
proof  was  allowed  to  the  landlord  of  his  5th  and  9th  averments. 
No  proof  was  led,  and  the  term  was  afterwards  cinmmduced. 
The  consigned  money  appears  to  have  been  uplifted  on  the  19th 
of  January  1844.  On  the  30th  of  January,  the  tenant  appears  tb 
have  ofibred  pavment  of  the  Candlemas  rent,  under  reservation 
of  his  claims  uf  damages.  But  this  being  objected  to,  the  amount 
was  oonsigncd  on  the  16th  of  February.  Tliio  was  allowed  to 
be  uplifted  on  the  23d,  when  tho  sequestration,  in  place  of  being 
recalled,  was  continued  until  the  term  of  Lammas.  Against 
this  judgment  the  tenant  reclaimed,  and  the  landlord  put  in 
answers.  No.  20  of  process,  uisi^ting  that  the  interlocutor  should 
be  adhered  to,  and  the  sequestration  was  kept  up,  notwith- 
standing the  uplifting  of  the  uiuuey.  The  Shori^  then,  on  the 
29th  of  March  1844,  recalled  the  sequestration,  but  found  the 
defender  liable  1^  expanses  up  to  the  15th  of  December,  which 
were  afterwards  modified  to  the  sum  of  £6.  It  is  against  this 
avrtud  of  expenses,  and  the  refusal  of  expenses  to  the  tenant, 
that  the  present  advocation  has  been  brought. 

"  The  Lord  Ordinary,  although  very  unwilling  to  disturb  tho 
judgment  of  the  Coiitt  below  ou  a  question  of  expenses  merely, 
does  not  think  that  the  interlocutors  can  be  allowed  to  stand. 
He  considers,  under  all  the  circumstances,  Ut,  That  the  prayer 
of  the  application  was  not  sutiicicntly  specific,  but  was  so  cx- 
pr^sed  as  to  cover  a  sequestration  of  the  crop  1843^  for  the 
arrears  of  rent  of  &op  1842:  24  The  balance  of  £23  having 
been  consigned,  and  the  landlord  having  admitted  that  this  was 
the  whole  amount  due,  the  sequestration  ought  not  to  have 
been  kept  u^ :  34  The  landlord  having  £uled  to  allege  in  the 
petition  that  tbe  tenant  was  vergena  ad  mopiam^  or  to  addudo 
proof  on  this  subject,  although  aUowed,  tiie  application  for  se- 
questration in  security  of  the  Candlemas  rent  was  unfounded  ; 
and  after  the  consignation  of  that  rent,  the  landlord  was  entirely 
in  the  wrong  in  indsting  on  keeping  up  the  sequestration,  as  he 
did  in  the  answers  to  the  reclaiming  petition.  The  landlord, 
tberefbre,  appears  to  have  fhiled  in  the  whole  litigation,  and  ought 
to  be  subjected  in  the  expenses.  There  is  no  question  before 
the  Lord  Ordinary  as  to  any  action  of  damages,  and  in  deciding 
this  simple  question  of  expenses,  he  begs  to  be  expressly  un- 
derstood that  he  gives  no  opinion  whatever  upon  that  subject.'* 

Burt  reclaimed ;  but  the  Court,  without  calling  on 
the  advocator's  counsel  to  reply,  adhered  to  the  Lord 
Ordinary's  Interlocutor,  with  additional  expenses. 

Lord  Ordinary,  Robertson.— /V  Advocator^  Rutherfuid,  Pot- 
ton  ;  James  L.  llill,  W.S.,  Agent^For  Rtspondmt,  G.  O.  T  " 
Lothian;  C.  R.  SincUlr,  8.S.C.,  Agtut--^.  CfcHfe.— [J.C.J 
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UthJubf  lSi5. 

(  S'nisT  DnriflioN.— <J.C.) 

No.  228. — Donald  Munro,  Suspender,  v,  SibPatbicK 
*  MuKSAT  Thriepland  Budge,  Bart.,  Eespondent. 

Proce8»~Keview— -BeclaimingNote — Competen<iy--Su»pension 
— The  Inner-House  remitted  to, the  Lcfrd  Ordinary  in  a  suspension 
to  find  the  letters  orderly  proceeded,  in  respect  the  suspender  had 
foSkd  to  find  a  rtew  cautioner  in  room  of  the  original  cautioner, 
who  had  died  pending  the  process.  The  Lord  Ordinary  pronounced 
an  interlocutor  in  terms  of  the  remit.  The  suspender  reclaimed — 
Held  that  the  reclaiming  note  was  competent ;  hut  it  being  admitted 
that  Hie  interlocutor  was  correctly  pronounced  in  tertns  of  the  re- 
mit, the  reclaiming  note  was  simphciter  dismissed  with  expenses. 

Donald  Munro  suspended  a  charge  against  him  at 
the  instance  of  Sir  P.  M.  Thriepland  Budge,  and  found 
caution  in  the  usual  way.  After  the  record  had  been 
closed  the  cautioner  died.  Sir  P.  M.  Thriepland 
Budge  then  presented  a  note  in  terms  of  the  act  of 
sederunt  11th  July  1828,  section  118,  to  the  First 
Division,  praying  for  an  order  on  the  suspender  to  find 
new  caution.  The  First  Division  pronounced  an  order 
in  terms  of  this  note  which,  although  twice  renewed, 
the  suspender  failed  to  implement  The  First  Divi- 
sion ultimately  pronounced  the  following  interlocutor : 

<'  20th  June  1S45.— The  Lords  having  resumed  consideration 
of  the  cause,  and  heard  counsel,  in  respect  the  suspender  has 
failed  to  find  caution.  Remit  to  the  Loid  Ordinary  to  find  the 
l^^ters  orderly  proceeded,  with  expenses." 

The  Lord  Ordinary,  in  terms  of  the  remit,  pro- 
nounced the  following  interlocutor : 

"  ^SdJune  1845.— The  Lord  Ordinary,  in  terms  of  the  remit 
from  the  Ck>urt,  Finds  tiie  charge  orderly  proceeded,  and  de- 
cerns :  Finds  the  suspender  liable  in  expenses,  and  remits  the 
account  thereof  when  lodged,  to  the  auditor,  to  tax  the  same 
and  to  report.** 

The  suspender  presented  a  reclaiming  note  against 
the  interlocutor  of  the  Lord  Ordinary. 

Whigham,  for  the  respondent,  ohjectedy  that  the  re- 
claiming note  was  incompetent,  on  the  ground  that, 
pu3  the  interlocutor  was  in  terms  of  the  juc^gment  of  the 
Xnner-Housc,  it  was  to  be  considered  as  their  judg- 
ment. 

E.  S.  Gordon,  for  the  suspender,  maintamed,  that 
the  reclaiming  note  was  competent,  and  that,  if  the  sus- 
pender was  to  appeal  from  the  decision  of  the  Court, 
it  would  be  necessary  to  have  an  interlocutor  of  the 
Inner-House :  Sands  v,  Meffan  and  others,  20th  Janu- 
ary 1829 ;  7  Shaw,  p.  290. 

Lord  3fackenzie.^-lihe  Lord  Ordinary  may  have  committed 
an  error  in  his  interlocutor — ^he  may  have  mistaken  the  terms 
of  the  remit.  Such  things  are  possible,  and  there  must  be  some 
remedy.  That  seems  to  be  by  way  of  reclaiming  note.  Till 
we  see  the  reclaiming  note,  however,  we  cannot  see  whether 
the  Lord  Ordinary's  interlocutor  is  right  or  not.  I  do  not  see, 
therefore,  how  this  reclaiming  note  can  be  considered  incompe- 
tent. If;  however,  we  find  &e  interlocutor  reclaimed  against 
undeniably  correct,  we  may  refuse  the  note  de  piano. 

This  being  the  opinion  of  the  Court,  the  case  was 
continued  till  the  following  day,  when  there  being  no 
dispute  that  the  interlocutor  of  the  Lord  Ordinary  was 
in  terms  of  the  remit  from  the  Liner-House,  the  re- 
claiming note  was  timpUciter  dismissed  with  expenses. 

Lord  Ordinary,  Robertson. — For  Suspender,  E.  S.  Gordon; 
Home  and  Rose,  W.S.,  Agents, — For  Jlespondent,  Whigfaam ; 
G.  L.  Sinclair,  W.a, '24^e)it—N.  C/srAv^ J.C.]   . 


16A  July  IU§. 

First  Dmsiqw. — (J.C.) 

No.  229.— Alexander  ILlcdonalb  LocKSAit,  Esq^ 
and  others.  Pursuers,  v.  Sir  Norman  M4Ci>05ild 
LocKHART,  of  Lee  and  Camwath,  Bart,  D^ejider. , 

Process— Statute  6  Geo.  IV.  c.  120,  §  lO—AbsndoniDaitof  A^ 
tlon — Expenses — A  pursuer,  who  has  abandmed  os  adm  n 
terms  of  the  \Oth  section  of  the  statute  6  Geo,  tp.  c  1S0»  ti  nof 
UabUfor  any  charges  which  are  not  proper  <kargts  as  Uttm 
party  and  party  in  a  suit 

This  was  an  action  of  declarator  of  non-entiy  at 
the  instance  of  Alexander  Macdonald  Loddutrt,  £«^ 
and  others,  against  Sir  Norman  Macdonald  Lockbrt 
of  Lee  and  Camwath,  Bart,  which  was  abandoned  by 
the  pursuers  in  terms  of  the  10th  secUon  of  the  sta- 
tute 6  Geo.  iv.  c  120,  under  the  peculiar  dicmnBlai- 
ces  mentioned  cmte,  p.  184. 

The  interlocutor  of  the  Court  allowing  the  actknto 
be  abandoned  was  in  the  following  terms: 

**  The  Lords  haTing  considered  the  note  lor  the  pomien^  Sa 
253  of  process,  and  haTing  heard  the  counsel  far  the  putiei 
thereon.  Allow  the  pursuers,  on  payment  of  Ml  expensatotk 
defender,  to  abandon  the  cause,  agreeably  to  tiie  tami,  ui 
under  the  reservation  of  the  statute  6  Gta,  ir.  c^k  HO,  |  ^^^ 
Appoint  the  account  of  expenses  to  be  lodged,  udrenatto^ 
auditor,  to  tax  the  same  and  to  report." 

The  report  of  the  auditor  was  in  the  Mowisf 
terms: 

"  In  obedience  to  a  remit  by  the  Lords  of  tiie  Ent  Dni- 
sion,  the  auditor  has  examined  the  foregoing  accoaiit,inpR- 
sence  of  the  agents  for  the  parties,  and  taxed  the  same  it  tbi 
sum  of  £453.  13.  9." 

The  pursuers  objected  to  the  auditor's  report  oo  ^ 
following  grounds :  (1.)  That  certain  charges  &mt 
rated,  which  had  been  allowed  to  the  defender,  wai 
not  proper  charges  as  between  party  and  partj  m  i 
suit  (2.)  That  the  above  items  having  been  tllcved 
to  the  defender  on  the  ground  that  the  e^resska 
'^  full  expenses"  was  used  in  the  interloeutOT  of  tk 
Court,  with  reference  to  the  10th  section  of  the  ad  ^ 
Geo.  iv.  cap.  120,  which  provides  for  a  party  ahaa- 
doning  an  action  before  judgment  pronounc^  tbese 
items  ought  to  be  struck  out  from  the  account,  'voasr 
much  as  the  provision  in  the  IQth  section  of  the  ^ 
tute  imports  only  that  full  expenses  as  between  ^ 
and  party  are  to  be  allowed  in  such  cases. 

Eutherfurd,  for  the  pursuers,  mamtamed^Ths  v^ 
tor  has  proceeded  on  an  erroneous  pnn^P^  ^^ 
plain  that  many  of  the  charges  embraced  imder  ^ 
objections  are  of  such  a  nature  as  to  be  only  ebife* 
able  between  agent  and  client*  It  can  never  be  b^ 
that  the  statute  imposes  the  penalty  on  a  party  zJt^a^ 
ing  an  ac^n,  of  paying  expenses  to  the  opposite  pai^* 
on  a  taxation,  as  between  agent  and  client  Tbe^ 
of  the  statute  is  merely  to  give  a  defender  foil  coffitf 
between  party  and  party  in  a  suit 

The  SoUcitor-Omeral,  for  the  defender,  did  wAm- 
mit  that  the  whole  charges  objected  to  wwe  of  4e» 
ture  of  charges  between  agent  and  chent  ^  V»  * 
ditor  interpreted  the' interkcutor  as  authoiiidng  ■» 
to  allow  all  expenses'^ona  fide  ineurred  ift  im  oM^ 
of  the  litigation  between  the  parties. 

*  Lord  Maekenzie^—You  admit  that  seme  of  At  d<yij 
though  not  the  whole,  arcTdutfgte  as  bettPten  ivvt^ivfi* 
and  not  as  bttween  IB^^g^^KJKJ^  i^ 


1845.] 


IN  THE  COURT  OP  SESSION,  &c. 


6Si 


TkeSolieUor-OemraitdnAHed  Uuit  lome  of  the  charges  al- 
lowed by  the  auditor  were  of  that  deacriptUm. 

Lord  Mackenzie. — ^There  are  but  two  ways  of  it.  The  audi- 
tor must  either  tax  accounts  as  between  partr  and  party,  or 
BB  between  agent  and  client :  and  if  he  has  adopted  an  inter- 
mediate course,  k  s^  if  he  has  adopted  neither  of  those  two 
modes  of  taxation,  he  must  be  infiilllbly  wrong. 

LordJeffir^, — How  can  the  defender  be  letter  when  he  is 
merely  to  oe  kept  indemnis  by  tlie  pursuer  who  abandons,  and 
when  it  is  not  decided  that  the  defender  is  in  the  right,  than  if 
the  defender  had  got  a  decree  of  absolvitor  finding  it  htce  clariut 
that  be  was  in  the  right  ?  How  should  this  defender  hare  more 
expenses  than  a  yictorious  defender,  who  had  been  successful 
oat  and  out  in  the  suit  ? 

Lord  Juttke'GeneraL-^l  am  decidedly  of  opfaiion  that  it  was 
not  the  intention  of  the  legislature,  and  that  the  words  of  the 
statute  do  not  bear  that  the  defender  should  be  entitled  to  more 
than  fUll  expenses  as  between  party  and  party,  where  the  pur- 
suer has  abandoned  his  action.  I  obserre  that  a  number  of  the 
cbaiges  in  this  aocoont  are  of  a  nature  which  cannot  be  sus- 
tained as  between  party  and  party  in  a  suit.  In  order  to  put 
an  end  to  all  futurcu  question  in  the  interpretation  of  the  sta- 
tute, it  may  be  proper  to  pronounce  an  express  finding,  that 
expenses  to  defenders  in  cases  such  as  the  present  shall  1^  tax- 
ed, and  shall  only  be  allowed  as  between  party  and  party. 

lard  Madbenzie, — ^I  concur.  I  think  the  auditor  has  gone 
wrong  in  the  present  instance.  A  defender  may  indulge  him- 
self in  the  luxuries  of  a  lawsuit,  and  in  his  over  anxiety  incur 
mach  unnecessary  expense  to  his  agent,  but  it  would  be  hard 
to  make  a  pursuer,  under  any  circumstances,  pay  for  that. 
Expenses  ought  only  to  be  gtren  as  between  party  and  party. 
Where  the  pursuer  has  abandoned  under  the  statute  he  cannot 
be  in  a  worse  position  than  if  the  case  had  gone  on  to  a  decision, 
ind  he  had  actually  been  found  to  be  in  the  wrong.  But  the  law 
)Dly  allows  expenses  as  between  i>arty  and  party,  even  where  it 
tias  been  decided  that  the  losing  party  is  a  malajld*  litigant. 
Lords  FuUerton  and  Jeffrey  concurx^. 

The  Court  accordinglj  pronounced  the  following  in* 
;erlocutor : 

**  The  Lords  haying  heard  counsel  for  the  parties  on  the  oh- 
actions  to  the  auditor's  report,  Find  tiiat,  under  the  statute  6 
lea  iy.  c.  120,  §  10,  the  pursuers  are  not  liable  for  any  chiu-ges 
rhich  are  not  proper  charges  as  between  party  and  party  in  a 
nit ;  and  remit  to  the  auditor  to  reyise  his  report,  and  to  tax 
be  account  of  expenses  in  conformity  with  the  aboye  finding." 

Act,  Ratiierfiird,  Marshall;  Lockhart,  Hunter  and  White- 
ead,  W.S.,  Agents. — Alt  Solicitor-Genmd  (Anderson),  Cun- 
ighams  and  Bell,  W.S.,  J^ente.— W.  CZ6rife.--[J.C.] 


nth  July  1845. 
FntsT  DiyisioN.—K  J.C.) 

o.  230. — Mr  and  Mrs  Stent,  CcmplamerSy  v.  Procu- 
BATos-FisoAL  OP  THE  Cmr  OP  Edinburgh,  JUspon- 
dent;  George  Wtnn,  Ompearer. 
xxiGBB — Saapenskm  and  Interdict— Proof— lia  Fendens-^l. 
Competemof  ^  prohibiimgy  by  suspensum  and  interdict,  a  third 
party  from  parting  with  the  possession  of  writings,  the  property 
of  a  defender  in  an  action  of  damageefar  defamation,  which  the 
pursuers  alleged  they  were  preparing  to  recover  by  diUgenee  in 
modum  probationis.  2.  Efect  of  the  respondent,  in  ench  a  sus» 
pension,  pttrHng  withjfossessum  of  documents  where  the  question 
of  int^r&ct  was  sub  judioe,  Imt  no  interim  interdict  granted. 

On  5th  April  1845,  the  complainers  raised  an  action 
damages  against  Greorge  Wjnn  for  slander  and  de- 
[nation,  alleged  to  be  contained  in  a  series  of  writings 
\  forth  at  length  in  the  summons,  which  were  said  to 
ye  been  composed,  written  or  printed,  and  circu- 
edj  or  composed,  and  caused  to  have  been  written 
printed,  and  circulated,  by  the  said  defender.  The 
fender  was  i^prehended  at  the  instance  of  the  pro* 
rator-fiacal  of  tbe  citj  of  Edinburgh,  on  a  criminal 
u*ge  of  sending  threatening  letter8,-«-threat9  of  vio«> 


lence  to  the  person  of  Mrs  Stent  being  alleged  to  be 
contained  in  certain  of  the  documents  libelled  upon. 
A  variety  of  writings  and  other  articles,  the  property 
of  the  defender,  came  into  the  possession  of  the  procu- 
rator-fiscal in  the  course  of  the  criminal  investigation. 

On  the  19th  May,  the  complainers  presented  a  note 
of  suspension  and  interdict  against  the  procurator-fiscal, 
setting  forth  that  the  said  action  of  damages  at  their 
instance  was  in  dependence ;  that  they  were  informed 
that  the  criminal  charge  was  not  to  be  insisted  in  against 
the  defender,  as  proceedings  had  been  instituted  against 
him  in  the  civil  court ;  that  the  documents  in  the  hands 
of  the  procurator-fiscal  were  of  great  importance  to 
the  complainers  in  modum  probatiorm ;  and  that,  at  the 
earliest  competent  stage  in  the  foresaid  action  of  da- 
mages, (which  was  not  called  in  Court  till  the  first 
week  of  the  summer  session),  they  would  apply  for  a 
diligence  to  recover  the  said  writings ;  that,  therefore, 
and  as  there  was  a  danger  that  the  said  documents, 
&c.,  would  be  lost  or  destroyed,  if  they  were  given  up 
to  the  said  George  Wynn  or  to  other  parties,  it  was 
necessary  that  ^e  respondent  should  be  interdicted 
"  from  parting  with  the  possession  of  the  same  till  thd 
rights  of  the  complainers  to  recover  them  is  judicially 
considered  and  determined.'' 

On  the  19th  May,  the  Lord  Ordinary  on  the  bilk 
ordered  answers,  reserving  consideration  of  the  ques« 
tion  of  interdict  The  procurator-fiscal  did  not  appear. 
On  the  dd  June,  the  Lord  Ordinary  ordered  intimation 
to  be  made  to  Wynn,  the  defender  in  the  action  of 
damages.  He  appeared  and  lodged  answers.  A  dili- 
gence having  been  granted  in  the  main  action  for  re*^ 
covery  of  documents,  as  set  forth  in  the  relative  speci- 
fication, the  procurator-fiscal  was  examined  as  a  haver, 
and  produced  various  writings.  From  his  deposition,  it 
appeared  that  he  had  in  his  hands  certain  other  writings 
not  included  within  the  specification,  in  terms  of  which 
diligence  had  been  granted.  The  complainers  renewed 
their  motion  in  the  suq>ension,  that  he  should  be  pro* 
hibited  from  parting  with  these  writings  till  the  record 
in  the  main  action  was  matured,  and  a  firesh  diligence 
applied  for. 

On  the  21st  June,  the  Lord  Ordinary  having  heard 
parties,  passed  the  note,  but  refused  the  interdict  in 
hoc  statu. 

The  complainers  reclaimed,  and  pleaded^That  the 
course  adopted  by  them  was  perfectly  regular  and  com- 
petent ;  that,  till  the  main  action  came  into  Court,  they 
had  no  other  means  of  preserving  the  evidence  they 
had  reason  to  believe  existed  in  the  documents  oif 
which  the  procurator-fiscal  was  in  possession ;  that  all 
they  craved  was  that  the  state  of  possession  should  be 
maintained  and  not  inverted,  and  the  documents  thus 
preserved  in  safe  custody ;  and  that,  if  the  respondent 
Wynn  had  any  objections  against  the  production  of 
any  or  all  of  the  documents,  he  could  nuse  the  point 
when  a  motion  came  to  be  made  for  a  diligence  for 
their  recovery. 

The  respondent,  Wynn,  answered^ThsX  the  proceed- 
ings were  incompetent ;  that  the  complainers  had  no 
right  to  prevent  the  procurator-fiscal  returning  his 
papers  to  him,  now  that  a  baseless  criminal  charge 
against  him  at  their  instance  had  been  abandoned ;  and^ 
thEit,  at  aU  events,  the  interdict  could  no  longer  be  com-^ 


pctenily  cmved,  a%  in  point  of  ffict^  the  proctirator- 
fitcal  hnd  givt^n  up  the  docurDents  to  ihe  rei^poutlt^nU 

The  cofiipliiiners  repiicd- — That  the  itatement  as  to 
the  documtuits  having  btsen  f^ivcn  up  was  entirely  new 
to  them ;  tluit  ii"  it  were  tfue  in  fact,  it  was  probabk 
the  possasdon  of  the  dociimenla  had  been  pur  ted  with 
only  on  a  guarimtee  to  keep  the  procuratgr-fiacoJ  i/i- 
ikmnis  aa  to  nil  coiiBequenccs.  They,  therefor^t  sug- 
pealed  that  the  cjise  sliouhl  be  delayed  for  a  few  days 
till  inquiry  should  be  made. 

The  Court  t^aper^eded  con^deratiou  of  the  case  till 
thid  datCi 

It  appeared » from  a  correspoiidieiiee  between  the  oom- 
jilainers  and  th(3  procanitor^fi^al,  since  last  advising, 
that,  immediately  after  the  Lord  Ordinary's  interlocu- 
tor of  21st  Jane  passing  the  note,  but  retusing  the  in- 
terdict, he  had,  by  authority  of  crown -couiiael,  restored 
to  the  rei^poE ideal  the  docunientd  belonging  to  hlm« 

The  complainers  cofitended'^Hh^t  as  the  note  had 
been  passed  by  the  Lord  Ordinary,  and  bis  Lord.^lnp 
had  prohibited  the  issuing  of  die  interlocutor  of  2lat 
June,  for  a.  periofJ  eiufiioient  to  enable  them  to  reclaim, 
whi^^h  they  hud  done,  tlio  procurator- fiscal  had  alto- 
gether unwarrantably  parted  with  the  documents  jmrv- 
ci:f*ie  Uu ;  that  the  Court  could  not  take  notice  of  the 
statement  a^  to  the  documents  having  been  given  np, 
«nd  that  the  cotnplainers  were  entitled  to  the  inter- 
dict, ns  if  no  such  statement  had  been  miuie* 

The  respondent,  Wynn,  answered — Thal^  as  no  in- 
lardict  ha^d  ever  been  granted,  no  fie;ru3  had  actually 
been  hiid  on  the  documents  while  in  the  &cal*s  posses- 
sion, who,  consequently,  was  nerver  interdicted  from 
.giving  them  up. 

Lard  Jtffrejf, — It  cannot  be  Baid  that  tho  prodirat^r-flscal  wae 
bound  to  keep  the  dijcuEat^nts  in  hi^  pj>B^s»iQii«  That  would  be 
ectuivatent  Xo  itaying  ihvi.  interdict  crnvod  liod  bt-cn  actually  grant- 
ijfd  ;  bn£  thifl  hag  not  been  di>i].e,     Tlicrc  waa  no  interim  intiirdit't* 

Ijard  M(tckfi}i*ijii. — The  present  prooeediniLrs  are  somewhat  out 
of  the  UsTiaJt  course.  They  appear  to  reeemblo  tho^u  we  «ome- 
times  hear  of  in  Knpland,  in  the  shape  <ff  injunctioiiB  ai^ainat 
parting  with  the  posset»«ion  of  writing,  1  do  not  say  thuy  are 
lnoam|ietcnt  with  us  ;  bat  hero  thej  are  no  longer  applicable  to 
llie  ttitere<l  position  of  niattera.  It  does  not  very  clearly  appear 
wliat  the  ititciition  of  the  Lorrl  Ordinary  wu*  in  pa^miog  the 
note  while  hu  refuBad  tlte  iutenlict)  the  iktt^  being  the  wIiol« 
6ubjoet  of  the  upplieatioa. 

The  Court  pronounced  the  following  interlocutor ; 

"  Adhere  to  the  interlocutor  of  the  Lord  Ordianry  aubmlttM 
to  review,  and  rcfuite  said  note ;  Find  the  re^spondents  eiititW 
to  the  ex|x.^iise  «f  opixjsitjg  said  note,  and  rt^nnt  the  an^MJunt 
thereofi  whi^n  lodged^  to  the  nuditor,  to  tax  and  tci  rojKJrt.^ 

Lord  OFiHtmrtf  on  thf  Billt,  E(jl>ertaon.— Jrf.  flhatid  ;  Shandy 
1 1  CkJder  Had  Farqiilmr  W,S^  Afrf.TiH.^Ait  Uutherfurd,  Mon- 


Utii  Juitf  18-45. 

SicoTTD  Dtnsios.— (F.L.M.H.) 

No.  231. — Mm  Bankb  and  others,  rumiters^  i\  Jamss 

Lang,  Defender. 
Tmcem — ^^Tnterim  Payment— JjSe  Court  refund,  fitirmg  the  prs' 
paratmn  of  a  riscartl  to  pi-^nounce  f/«crM  for  tm  ifttrrlm  fMiymtM 
cut  fif  n  snm  admitted  h^  tht  de/ejider  to  ft  cfo«,  Imt  n^t  prtmntf^ 

The  putTsiiers,  Mrs  Banks  and  children,  wer^e  bcne- 
liciarir's  under  a  trust-disposition  nnd  Kettleuient  exe- 
(Hifi'd  liy  the  deceased  John  Hill  :  (he  ile fender  was  sole 
trut*t<?e.     By  tin*  fourth  purpose  of  the  dceil,  one-tfixlh 


pari  of  the  rci^duc  of  tb€  tr««t^«stRle  ii»i|i«rW||^ 

favour  of  the  pursuers*  Of  thai  sixth  ^hsire,c 
wns  directed  to  be  paid  over  to  Mrs  Baflki,  i 
remaining  two-thirds  were  directed  to  be  tfi^ 
the  eight  of  the  trustee,  for  behoof  of  Mm  I 
lifere]lt^  m  an  alimentary  allowani^,  and  lyf  I 
dren,  the  other  pursuers,  in  fee. 

Sirs  Banks  raised  an  action  oi  count  and 
a^^inst  the  defender,  concluding,  Jir$t^  for  j 
any  balance  of  the  third  of  the  siitth  shure  j 
lier  ;  and,  ^^^ofirf/^,  for  in%T3tment  of  the  rcn 
tbird.^  in  terms  of  the  trust-deed.    To  tkis 
fencea  were  lodged,  stating  generaDy,  ihatpftti 
lieen  made  to  Mrs  Banks  o?  all  sums  ihe  am  i 
to,  and  that  a  balance  of  £345.  17.  2\> 
to  her  and  her  family  iu  liferent  aad  lee  i 
which  the  defender  was  ready  to  pay  oT«r  m  | 
autficient  discharge,  or  to  provide  and  mmuigl  i 
of  the  trust-deed,  and  it  was  pleaded  tlial 
was  premature  and  unnecessary.     Along  mh  1 
fences  a  full  account  of  tinst-niatuigemejit  tiiil 

Thereatler  the  children  of  Mrs  Boub  rtisod  i 
summons  of  count  and  reckoning  againet  the  i 
proceeding  on  a  shiiilar  narnUiTe,  and 
the  two-thirds  of  the  sixth  share  of  tlie  rente  | 
truuter*fl  estate,  in   which  ihcy  were  infer«ita4| 
be  invested  for  their  behoof,  in  confontiity  ifl  t* 
deed.  Tliese  actiona  were  conjoined ;  jusd  i! 
paration  of  the  record,  the  ptirsueri^i  fua 
admission  contained  in  the  defender's 
the  Jjord  Ordinary  for  decree  ad  w<«n 
of  £260*     His  Lordship  refused  the  niotio 
and,  on  a  reckuming  note*  tlie  Cotnt  adkr^  i 
to  ihe  pursuers  to  move  tlie  Lord  Ordiiwry  ^1 
nation  or  investment  of  the  money. 

Lfiid  OrJinaTtft  Murmy. — Act.  PjiStiM^ti ;  TT*  ] 
AijrnL^Ak.  L,Q.  IJuugUs;  J.  B.  Uouglfi*,  WJS,. 
ClerJL.-  [;FX,M.H,] 


TlUBT  DiTtSlOJf.— <JX\) 

Ko.  232, — ^A,  Pursmr,  t\  B^  Dtfmtkr,^ 

Process— Summona^Siffncting— Statute  1  WiUlTj 
— ^llimbaQd  and  Wile — Ditc^p^ — »   ™  '  ^ 
raised  %  a  woman  tit^mimt  ktr 
thf  cawtiwas  ranittcd  tu  tite  *?"  ■ 
tiiltn  ift   fhi.  prea*rm€  g/  bifth   uiu  in.A,   ami  ii* 
ioHe*  njiort^  tAi  proof  It*  ihe  hifrd  (Jrdimu^    i^^ 
of  Court  Man  dm&hwd  thai  Ma  mmmmt  (adhmM 


V.*<*9' 


^*»l 


iw  summofis  m  tm  ardiiwrjf  fionii,  Uit0ead  i 

of  the  rtrintmtd  or  dtpuie-ckrk*  o/*  S 

lute  J   U'dl.  ly,  c.  %%  f  40.     Om  tk» 

i^td  Ordinaty^  and  (tlthout/k  tAr  tpffnifcr  i 

0ffj£€tiun,  tJtB  i'lmrt  AiJti  tfntt  ti 

of  tfm  tuition^  and  Ci'vJd  tml  U 

dltoi  t^iere  tCtM  no  jfTfice^  t^fu!  (j«  ,  _ 

mmmofm  in  an  oriUHtity  €^ivn  ,"i*/M  **f| 

c^edin^A  ftilLmia^  on  itwrntidU     -.«  .■.'■  ^'Jd^^''^* 

iitm  evtJd  mt  6#  u'mv<d  6y  c^mnt  tfpurtte^ 

A  and  B,  two  English  purtiea,  were  i 
land.     The  husbiujd^  li»  having  acquirvii  *  < 
Scotland,  hU  wife.  A,  who  was  ^\M 
land,  ivrontrht  an  action  of  divorce 
Court  of  Ses^sion,  on  Uic  gnmAd  of  i 
were  lodji^t  d  for  It,  di  iiyi»g|| 
guilty  uf  iwliiltrryjg'ttj^l^ 
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Sberiff-Commissaries  in  common  form,  that  a  proof  of 
the  respective  averments  of  parties  might  be  taken. 
Both  parties  attended  at  the  proof.    The  Sheriff-Com- 
uissaries  reported  the  proof  to  the  Lord  Ordinary.     It 
waa  then  discovered  by  one  of  the  clerks  of  Court  that 
the  summons  had  been  signeted  like  the  summons  in 
an  ordinary  action,  instead  of  being  signed  by  one  d 
tiie  principal  or  depute-clerks  of  Sc^on,  as  provided 
by  the  1  Will.  iv.  c.  69,  §  40.    That  section  provides, 
'*  That  sammonses  in  maritime  and  consistorial  causes, 
instituted  in  the  Court  of  Session,  shall  be  signed  by 
one  of  the  principal  or  depute-clerks  of  Session,  and  it 
shall  not  be  necessary  that  any  such  sumuKHis  should 
pass  the  signet,  or  require  any  concurrence  for  the 
pnbhc  interest,"  &e.     This  fact  having  been  immedi- 
ately mentioned  by  the  clerk  to  the  Lord  Ordinary,  his 
liordship  reported  the  whole  circumstances  verbally  to 
the  Court  for  their  opinion  on  the  question,  whether,  as 
the  objection  had  not  been  stated  by  the  defender,  but 
bad  only  been  mentioned  by  the  clerk  of  Court,  the 
action  must  be  held  to  be  nuU  and  void  ab  initio  in  con- 
sequence of  the  neglect  of  Uie  statutory  provision? 
The  Lord  Ordinary  at  the  same  time  mentioned  that 
he  was  disposed  to  think  the  objection  fatal  to  the  pro- 
cess ;  and  he  referred  to  the  case  of  Robb  r.  Robb,  in 
ISil,  (a  case  which  has  not  been  reported,)  in  which 
Lord  Jeffrey  having  made  a  verbal  report  of  the  same 
point  to  the  Court,  was  instructed  to  dismiss  the  action. 
IngUs,  for  the  pursuer,  then  stated,  that  the  object 
of  the  10th  section  of  the  1  Will.  iv.  c  69,  was  to 
diminish   the  expense  of  proceedings  in  commissary 
causes,  and  was  intended  to  confer  a  privilege  on  the 
pursuers  of  such  actions ;   but  if  the  objection  now 
stated  were  sustained,  it  would  be  no  boon  but  a  disad- 
vantage, from  the  danger  of  errors  like  the  present  be- 
ing committed.     That  the  signing  of  the  clerk  is  no 
more,  in  any  view,  than  a  warrant  of  citation.     And 
all  objections  to  warrants  of  citation  can  be  waived. 
At  all  events,  there  can  be  no  objection  to  the  princi- 
pal or  depate-derk  of  Session  still  signing  of  consent 
of  parties. 

Shaw^  for  the  defender,  stated,  that  he  had  not  made, 
and  did  not  intend  to  insist  in  the  objection  now  stat- 
ed, but  that  he  was  prepared  to  state  an  objection  to 
the  jurisiUction  of  the  Court,  on  the  ground  that  the 
Kiulterous  acts  scud  to  be  proved  against  his  client 
bad  been  committed  in  England,  and  on  other  grounds. 

Lord  Justice- GeneraL—l  find  the  greatest  difficulty  in  refhs- 
ng  to  give  effect  to  the  objection  wh&h  has  been  pointed  out  by 
he  Lord  Ordinary,  altboogh  the  partios  here  are  both  coatent- 
ng  to  its  being  waived.  For  I  think  the  clause  on  which  the  ob- 
ection  is  founded  was  a  proper  part  of  the  enactment,  changii^ 
he  consistorial  law  of  this  country,  and  transferring  it  to  this 
>mrt.  'Vhe  statute  1  Will.  ir.  c.  69,  establishod  a  new  code  of 
ofisistonal  law,  and  also  of  admiralty  law,  widmade  those  pro- 
esses  which  originally  were  before  us  merely  by  way  of  review 
com  the  oommiflsaries  originate  in  our  Courts.  The  old  mode 
f  procedure  before  Uie  former  Judges  in  such  cases  was  alter- 
d.  Our  jurisdiction  was  made  originary,  and  to  that  law,  which 
lade  it  originary,  we  must  look  for  guidance  in  all  respects, 
r  the  proviluon  in  dausc  40  was  merely  directory,  then  the  dr- 
umstances  would  be  sufficient  to  render  it,  with  regard  to  this 
articular  caae  inoneratite.  But  obsenre  the  words  of  the 
lnuse — (Tends  {  40.)  This  contains  an  enactment  by  which  it  is 
rovided-^I  think  most  pnn»erly— that  all  summonses  shall  be 
l^ned  bf  the  principal  or  dcputC'Clerks  of  Session,  and  that  it 
\^X  AoC  be  necessary  for  tliem  to  pass  the  signet  This  enact- 
ten%  Hiat  flte  swnmonscs  shall  be  so  signed,  is  firadamcntal  as 


to  the  process  itself.  When  those  cases  form^y  came  before 
us  under  the  old  system  for  reriew,  we  always  found  that  they 
were  signed  by  the  clerk  of  the  Consistorial-Court.  It  is  no 
doubt  enacted  now,  that  though  such  summonses  come  before 
us  in  the  first  instance,  they  need  not  pass  the  signet.  But  it 
is  said,  they  shall  be  signed  by  a  principal  or  depute-clerk  of  Ses^ 
sion.  Now,  if  that  provision  is  not  in  its  nature  directory,  but 
is  a  proper  enactment,  I  know  not  how  we  can  reiiise  e^t  to 
the  objection  that  the  enactment  has  not  been  complied  with. 
I  don't  think  it  necessary  to  go  into  the  question  whether  there 
has  been  collusion  here  or  not.  If  there  is  an  enactment  wliich 
has  been  violated,  wo  have  no  right  to  waive  the  objection 
wticn  it  is  discovered  by  us.  What  is  fimdamental  to  tlSue  pro* 
cess  parties  cannot  waive  by  consent.  And  altlu>ugh  the  case 
had  oorae  before  us  in  the  Inner-House,  and  though  I  were  to  put 
my  pen  to  an  interlocutor  (Usposing  of  the  cause,  still  if  such 
an  objection  as  the  present  were  stated,  we  would  be  bound  to 
stop  all  procedure,  and  to  find  the  whole  action  null  and  vcod. 

Lord  MfMckenxie,—  I  should  like  to  consider  this  question  apart 
from  its  specialties.  Suppose  an  ordinarp^  action— not  a  con- 
sistorial cause — ^in  which  no  dilatory  defences  had  been  stat- 
ed, the  Lord  Ordinary  would  be  bound,  by  the  act  of  sederunt, 
to  go  on  and  get  a  record  nuKle  up.  Suppose,  then,  that  the 
record  is  made  up,  and  that  the  case  went  on  to  a  decision,  could 
one  ot  the  parties  to  it,  who  had  never  before  made  any  objeo* 
tion,  bring  a  reduction,  because  the  summons  in  the  case  had  not 
been  signeted  ?  That  would  be  a  most  alarming  doctrine  wMch 
would  force  us  to  give  decree  of  redaction)  and  the  view  stated  by 
your  Lordship  would  inevitably  lead  to  that.  I  should  hesitate, 
therefore,  to  accede  to  it.  Still  more  would  I  hesitate  to  consider 
that  we  would  be  bound,  ex  partejudiciiy  on  discovery  (^  the  omis- 
sion ourselves,  to  annul  the  action.  It  rather  appears  to  me 
that  the  6th,  7th,  and  8tli  sections  of  the  20  Gea  iv.  c.  ISO,  di* 
tecting  the  Lord  Ordinary  to  proceed  to  make  up  arooord  wh^i 
no  peremptoiy  or  dilatory  defences  are  stated,  is  opposed  to  that 
view.  My  notioa  of  signeting  is  di&rent  from  tlmt  which  I 
suppose  to  be  entertained  by  your  Lordship.  The  signeting 
does  not  give  the  Coart  jurisctiction.  Jurisdiction  must  exist 
in  the  Court  before  the  action  can  be  competently  raised.  The 
signeting,  in  slM)rt,  is  the  mere  warrant  for  citation.  But  if  the 
defender  has  waived  the  olyectum  that  tlie  summons  was  not 
signeted,  and  has  come  into  Court,  that  objection  to  the  want  of 
a  warrant  of  dtation  is  surely  gona  If  the  Court  had  no  juris* 
diction  except  after  the  signetiiig  of  the  summona — if  that  were 
a  condition  precedent  of  their  juriadktion — ^if  the  Court  was  in 
the  same  position  as  the  Courts  of  Justices  as  to  certain  mat- 
ters in  wMch  jurisdiction  is  given  to  them,  but  only  in  certain 
events  and  on  certain  conditions— then  the  want  of  jurisdiction 
might  follow  from  the  omission  to  signet  the  summona.  If 
that  was  the  case  with  regard  to  signeting,  to  what  unheard  of 
results  would  it  lead  ?  Is  there,  then,  a  difference  between  the 
principlo  on  which  the  signature  of  a  depute  or  principal  derk 
of  Session  is  required  in  consistorial  and  admiralty  cases,  and 
the  signeting  of  summonses  in  oidinary  actions  ?  I  think  not: 
Indeed  I  tiave  still  less  doubt  with  rcgs^  to  the  nmttcr  of  such 
signature.  The  reason  for  the  clerk  of  Court  signing  such  nun* 
mouses  as  the  present  was  to  avoid  the  expense  of  their  pass- 
ing the  signet.  That  was  the  only  ground  for  the  enactment. 
In  the  Commissary-Court,  no  doubt,  the  clerk  of  Court  signed 
the  summons,  but  he  signed  it  nierely  as  a  warrant  for  citation, 
and  the  same  duties  were  transferred  to  the  depute  or  principal 
clerks  of  Session  when  our  jurisdiction  in  consistorial  and  mari- 
time causes  was  made  originary.  And  such  signature  is  only 
necessary  as  a  warrant  for  citation.  Tiding  the  case^  in  short, 
abstractly,  and  apart  from  any  suqadon  of  collusion,  I  doubt 
whether  we  can  go  back  on  the  procedure  to  the  effi^t  of  find- 
ing that  the  want  of  such  signature  of  the  depute  or  principal 
clerk  of  Court  annuls  the  whole  procedure. 

Lord  Justice- GeneraL-^It  is  most  important  to  observe,  what 
I  had  omitted  to  notice,  that  there  Is  an  express  provision  in 
the  1  and  2  Vict.  c.  118,  §  29,  *'  that  summonses  in  admiralty 
causes  may  be  raised  and  pass  under  the  signet  in  like  oaanner 
as  other  summonses  before  the  Court  of  Sewion  now  do.**  There 
is  not  any  where  a  similar  provMon  as  to  consistorial  causes. 

Lord  FuUertotu — ^The  words  of  the  statute  are  veiy  strong. 
They  provide  that  the  summons  shall  be  signed  by  a  prindi^ 
or  dcpute-clerk  of  Session.  Accordingly,  the  view  taken  in  the 
case  previously  decided  was,  tliat  sudh  signing  was  indispen- 
sable. The  true  reading  of  the  statute  seems  tq  be,  that  the  sign-^ 
ing  by  the  principal  or  depttte-deA  is  on  the  same  footing  as 
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thetigDetingof  the  tanuBOM.  The  qjOMtion  then  comes  to  be, 
are  &e  proceedings  under  a  summons  which  has  not  been 
signed  in  terms  of  this  enactment,  or  which  has  not  been  sig« 
fteted,  null  and  yoid,  though  it  has  not  been  objected  to  by  the 
defisnder  ?  The  question  is  one  which  is  new  to  me ;  and  I  see 
the  greatest  practical  difBcolties  on  both  sides. 

Ijord  Jejfrejf,^!  confess  that  I  concur  in  the  views  of  the 
Lord  Justice-Greneral,  and  on  a  view  that  seems  to  me  quite 
flufflcient.  The  signing  of  the  derk  here  comes  in  place  of  the 
iignetitig  in  the  ease  of  ordinary  summonses.  And  this  case  is 
to  be  regarded  as  if  as  ordinary  summons  had  not  been  signet- 
ed.  Lord  Mackenaie  holds  that  the  want  of  signeting  might  be 
waived  by  consent  of  the  defender.  But  without  it,  could  the 
parties  ever  be  looked  at  as  competently  sisted  to  a  process  In 
Court?  If  it  were  so,  we  should  be,  with  regard  to  such  liti- 
gants, in  the  position  of  mere  referees  empowered  to  proceed 
tx  vohadaU  of  the  parties  alone.  Now,  observe,  all  summonses  are 
in  the  form  of  public  instruments ;  they  set  out  with  the  name 
of  the  sovereign ;  they  terminate  by  an  expression  of  the  sove* 
reignls  will, — "  Our  will  is  herefore,  ftc"  in  short,  public  au- 
thority most  be  iutefponed  to  them  to  bring  the  suit  competent- 
ly before  the  Gourts  of  our  oountiy.  Without  a  public  warrant 
of  some  sort,  how  can  any  diligence  proceed  ?  And  such  public 
authority  tlie  pursuer  must  get  to  have  a  right  to  cite  the  de- 
tod^.  It  is  of  no  consequence  whether  suidi  authority  is  to  be 
got  by  a  signatiire  of  the  derk  of  Ck>urt,  as  in  this  case,  or  by 
passing  the  signet,  aa  in  the  ordinary  case.  There  must  be  pul>- 
uc  autoority  to  originate  the  proceedings — to  enable  the  pro- 
ceedings to  be  brought  before  the  0>urt  The  public  authority 
is  the  primum  mohUe,  Without  which  no  step  can  competently  be 
takes.  And  on  that  view,  I  tliink  we  cannot  dispense  with  the 
moatore  of  the  princ^Nil  or  depute-derk  to  the  smnmons  in 
this  cause.  Could  it  be  maintamed,  for  instance,  that,  if  one 
man  wrote  a  letter  to  another,  making  a  demand  on  him,  and 
containing  all  the  essential  parts  of  a  summons,  and  calling 
him  into  Court  on  any  wducuB  that  suited  his  fancy — ^such  a 
letter  could,  if  not  objected  to,  and  if  appearance  in  terms  of  it 
were  made  by  the  party  to  whom  it  was  addressed,  be  allowed 
to  pass  as  a  summons  ?  I  think  not.  In  short,  without  public 
authority  to  bring  the  defender  into  Court,  the  pursuer  has  no 
right  to  appear  there.  The  Court  is  not  open  without  it  And 
I  fear  no  recognition  can  make  those  who  have  come  into  Court 
without  it  any  thing  else  than  ultroneous  compearers,  who  have 
got  into  Court  without  warrant  of  the  door-keeper,  and  who 
must  thereibre  be  thrust  out  I  should  be  very  glad,  however, 
to  have  had  some  farther  argument  on  the  point  But,  consi- 
dering that  this  is  the  last  week  of  Session,  and  that  we  are  the 
only  oontradictors,  it  may  not  be  advisable,  at  least  if  there  be  a 
majority. 

Lord  FuUerion, — I  confess  I  incline  to  agree  with  your 
Lordship  and  with  the  Lord  Justice-GeneraL 

The  Court  then  directed  the  Lord  Ordinary  to  sus- 
tain the  objection  and  to  dismiss  the  action. 

Lord  Ordmanfy  Wood.— ulct  Inglis ;  .'  i*(tn,.'  AgtnL'-AlL 
Shaw;      ASu<aut  Agent C&rife.— [J.C]  ' 


im  July  1845. 

FiBST  DiVlSIOK.— <J.C.) 

No.  23d.-r7-The  ^ght  Hon.LoBDBLAimrREand  others, 
Petitianers,  v.  The  Presbttebt  op  Hamilton,  and 
individual  Members  thereof,  Respondents. 

Parish  SdlooUnaster— Statute  43  Geo.  IH.  c.  54,  S  1*  *nd  15— 
Interdictr--2;^e  office  of  parish  tchooimaattr  became  vacant,  I%e 
parish  minister,  who  had  been  dq)osedf  brought  a  suspension  and 
interdict  of  his  sentence  of  deposition,  2%e  presbytery,  proceeding 
on  the  footing  that  the  minister  had  been  dmosed,  gave  notice  of  a 
meeting  tojia  up  the  vacancy  in  the  school,  m  terms  of  the  Uth  sec- 
tion of  the  statuU  4a  Geo,  uL  c,  54.  An  interdict  was  obtained 
bv  the  ministeragainst  the  vacancy  being  filled  up  by  the  meeting 
iha  called*  The  minister  himself  then  called  a  meeting  for  that 
P^T^o^  vfhich  was  held,  but  adjourned  with  the  ministei^s  consent 
tut  one  dx^  baiond  four  months  from  the  time  when  the  vacancy 
tookphce.  (Jnanetitionby  the  heritors— Held,  ITuU as  the  heri- 
tors and  minister  had  failed  to  elect  a  schoolmaster  within  four 
months  after  the  vacancy,  the  prjssbytery  were  bound,  even  m  ipe- 


dal  drouMstatiees  of  hardship,  and  woftnirtrtaMfiiy  ikr^a 
litigation,  to  appbf  to  the  convener  of  the  OmmistiomtofSspi 
of  the  county  to  hold  a  meeting  for  the  election  of  a  jcftoo&isdr, 
tn  terms  of  the  \5th  section  of  the  statute.    Obiter,  TIat  acActg*- 
pHanee  with  the  terms  of  the  IM  section  of  the  statuU  voboc 
prevented  by  the  interdict  which  had  been  obtained  bgdttmiuiia. 
The  office  of  schoolmaster  of  the  parish  of  Cambos' 
nethan,  which  is  within  the  presbytery  of  HamihoB, 
became  vacant  on  25th  April  1844.    At  that  date  tke 
Reverend  Mr  Livingstone,  minister  of  the  parish,  gtood 
deposed  by  sentence  of  the  Greneral  Assembly,  but  of 
which  sentence  he  had  complained  to  the  Court,  ob 
grounds  of  illegalitj,  to  which  it  is  unnecessary  to  re- 
fer ;  and  in  this  situatzcm  the  Presbytery  of  Hamihos, 
in  June  1844,  on  the  assumption  that  Mr  livingstoie 
was  no  longer  minister  of  the  parish,  proceeded  to  mike 
the  statutory  intimation,  directed  in  that  event  bj  tke 
statute  43  Geo.  iiL  c  54,  with  the  view  to  the  efectka 
of  a  schoolmaster. 

By  section  14  of  said  statute,  it  is  enacted 

'^  That,  fironn  and  after  the  pasahig  of  this  act,  incase  of  neucy 
in  the  oflloe  of  schoolmaster,  by  death  or  otherwise,  themiiiMff 
of  the  parish  shall,  within  fifteen  days,  intimate,"  in  msasgr 
therein  mentioned,  **  the  vacancy  which  has  taken  plsoe;  sad 
the  heritors  possened  of  the  qualiflcatioQ  required  bjr  tUsci, 
with  the  minister  of  the  pariah,  are  hereby  appointed  ts  Ud  i 
meeting,  of  which  intimatioa  shall  be  given  by  the  miairter  kf 
edictal  citation,  and  circular  letters  to  such  as  are  no&Rfldas, 
at  least  thirty  firee  days  before  it  takes  place ;  and  such  meet- 
ing, or  adjourned  meetuig,  shall  dect  a  person  to  tfasTBciot 
office  of  schoohnaater;  and  in  the  event  of  the  psrish  baa; 
vacant,  the  presb3rtery  shall  iq>point  some  one  of  their  nonba 
to  make  the  intimations  and  give  the  notices  which,  aoooriiif 
to  the  provisions  of  this  act,  the  minister  is  required  to  da* 

The  meeting  appointed  by  the  presbytery  took  pke 
on  19th  June  1844,  but,  in  the  mean  time,  Mr  Linng- 
stone  had  applied  for  and  obtained  an  interdict  pro- 
hibiting the  members  of  presbytery  and  heritors  of  tbe 
parish 

**  from  holding  any  meeting  or  meetings  by  themidrei  id 
without  the  concurrence  and  approbation  of  the  complainer,  fcr 
the  election  or  appointment  of  a  schoolmaster  fbr  thessidpuiA 
of  Cambusnethan,  either  on  the  19th  June  current  1S44,  or  m 
any  other  day,  without  legal  notioes  of  such  meetiqg  or  me^* 
ings  being  previously  given  by  the  complainer,  as  mimBter  d 
the  said  pu^dL  and  as  required  by  the  statute  43  6ea  izL  & 
54,  §  14,  ano^iithout  their  acting  in  coiguncUon  or  ooosst 
with  the  complainer  as  thereby  provided,  or  from  othenriae  pro- 
ceeding to  fill  up  and  supply  the  present  vacancy  in  the  laii 
office  in  any  other  mode  than  that  pointed  out  and  pieicribed 
by  the  statute  in  such  cases."  And  the  said  parties  were  £Btber 
interdicted  and  prohibited  ^  from  doing  any  thing  wfastenr  lo 
the  prejudice  of  the  complainer's  status,  rights,  privilegei,  dooa 
and  mterests,  as  minister  of  the  said  pariah  of  Cambosa^iiaa.' 

In  consequence  of  this  interdict,  the  meeting  did  not 
proceed  with  the  proposed  election. 

Thereafter,  Mr  Livingstone  summoned  a  meetiDg  d 

the  la^ntors,  for  the  purpose  of  supplying  the  viaact, 
tv'1ju:Ii  was  held  ou  8th  August  1844,  and  was  allsidiH 
iiiUr  fth'o^,  by  the  peittiouers,  as  hentorB  of  the  pn^n 
and  >li^  Ijivingstone  having  produced  application^  itf 
ftsLimoniab,  from  several  caadidatea,  the  tneetiafe  vdk 
consent  of  Mr  Livingstone,  adjourned  until  SM  i«|* 
1844, 
By  the  15  th  section  of  the  said  statute,  it  is  taaiA 

*'  Tlmt  if  the  heritors,  quaJiJSed,  na  is  hen^h?  Pft^tiired,  irf  * 
m^li%  Ehdl  fail  to  ciect  a  schtxiljiijuter  within  ftar  aM^ 
mcmths  from  the  time  the  vacancy  shall  haxe  Uksn  pl«%  ^ 
th<»  pre^bjrtei^  witMn  the  bomicia  of  ^hich  the  |U$ifa  biJl^j. 
eha]l  applr  to  tho  conT^Dcr  of  the  rvimnilwitoiicn  cf  BuHf  ■ 
the  ^^u  or  it«irtr^|f^^;«|^l@|#^]p3l 
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to  be  catted  by  the  ocmveiier,  .upon  thir^  days' Dotioe,  shall  have 
ypweTjttre  deioiutOf  and  are  hereby  directed,  to  elect  a  person  to 
supply  the  vacancy." 

The  vacancy  having  taken  place  on  25th  April,  more 
than  four  months  had  elapsed  when  the  said  adjourned 
meeting  of  29tli  August  1844  was  held,  and  a  motion 
was  accordingly  made  and  agreed  to  by  the  meeting, 
*^  that  the  niattQr  be  simply  remitted  to  the  Presbytery 
of  Hamilton  to  proceed  towards  the  electing  of  a  school- 
master for  the  parish,  in  terms  of  the  act  of  parliament" 

The  presbytery  took  the  matter  into  their  considera- 
tion at  a  meeting  of  24th  October  1844,  when  it  ap- 
peared from  the  minutes  that  the  following  ppoQedure 
took  place : 

**  Which  day  the  Preebyteiy  of  Handlton  being  met  and  con- 
atitated,  itter  a^.the  presbytery  having  resumed  consideration 
of  the  Cambusnetlvin  case,  in  terms  of  their  minnte  .of  24th 
September  lost,  after  long  deliberation,  it  was  moved  and  se- 
conded, that  as  the  presbytery  have  now  received  the  opinion 
of  the  procnrator  of  the  church,  to  obtain  wMch  they  had  de- 
Ji^ed  proceeding  in  thia  esse  till  the  present  meeting, — as  the 
procurator  expresses,  in  the  most  decided  terms,  that  it  is  his 
opinion  that  the  presbytery  ought  to  make  intimation  to  the 
Commissioners  of  Supply  as  dirocted  by  the  statute  and  as  re- 
quired by  the  heritors ;  and  as  they  had  &rther  heard  read  the 
opinion  of  the  Solicitor-General  in  the  case,  in  which  he  states — 
'  I  am  of  (^Mnion  that  the  presbytery  are  not  prevented  by  the 
interdict  ffom  applying  to  the  convener  of  the  Commissioners 
of  Supply  to  fix  a  meeting  for  the  election  of  the  schoolmaster, 
under  tlie  15th  section  of  statute  43  Geo.  lit  c.  54 ;  and  also  that 
the  api^ication  which  the  memorialists  have  required  the  pres- 
bytery to  make^  does  not  fall  either  within  the  spirit  or  the 
fetter  of  the  interdict ;'  considering  themselves  now  fully  and 
ripely  advised,  they  should  make  intimation  to  the  Commis- 
Bioners  <^  Supply  accordingly. 

*'  It  was  also  moved  and  seconded,  that  while  most  anxious  to 
comply  with  the  request  of  the  heritors  of  Cambusnethan  in 
this  matter,  yet,  that  the  presbytery  shall  delay  proceeding  in 
this  case  till  such  time  as  the  heritors  of  Cambusnethan  shall 
ipply  to  the  Court  of  Session  to  remove  the  interdict,  or  bind 
themselves  to  relieve  the  presbytery  from  all  consequences  arising 
^jom  their  moTing  in  any  way  in  this  case. 

"  It  was  agreed  that  the  state  of  the  Tote  should  be  first  or 
>econd  motion ;  when  the  roll  being  called,  and  the  votes  taken 
lad  marked,  it  was  carried  second  motion ;  whereupon  the  pres- 
>ytery  did,  and  hereby  do  find  accordingly.'* 

The  presbytery  having  since  refused  to  comply  with 
reqaent  requests  made  to  them  by  the  heritors  to 
ill  up  the  vacancy,  on  the  ground  that  the  interdict  at 
t£r  Livingstone's  instance  debars  them  from  so  acting 
o  long  as  it  remains  unrecalled,  the  Right  Honourable 
x>rd  Belhaven  and  others,  heritors  of  the  parish  of 
^ambosnethan,  presented  the  present  petition  and  com- 
laint,  narrating  the  above  circumstances,  and  condud- 
Qg,  that 

the  preshytery  have  done  wrong  in  reftxsing  to  apply  to  the 
mvener  of  the  Commissioners  of  Supply  as  directed  by  the  15th 
x^on  of  the  statute  43  Geo.  liL  c  54,  to  proceed  to  the  dec- 
on  of  schoolmaster  for  the  parish  of  Cambusnethan,  and  to 
•dain  them  forthwith  to  make  such  apptication  in  terms  of  the 
jitute." 

Tliis  petition  and  complaint  having  been  intimated, 
nswers  were  lodged  for  the  presbytery,  stating,  that 

0  less  than  three  notes  of  suspension  and  intei^ct  at 
le  instance  of  Mr  Livingstone  relative  to  his  deposi- 
on  were  pendent  against  them  at  the  time  the  sns- 
iiuioii  aad  interdict  mentioned  in  the  petition  and 
mtpUdnt  was  presented  and  served ;  that  it  appeared 

1  the  pi^jtery  that  the  resolution  passed  at  the  mSet- 
g^^|[ib:EAiig»t  18ii,  to  ft^oTQllie^  consideration 


of  the  business  for  which  they  were  called  till  the  29th 
August,  t.  e.,  till  a  day  beyond  the  period  within  which 
the  statute  required  them  to  supply  the  vacancy,  waa 
irregular  in  itself,  was  a  mere  device  for  the  purpose 
of  defeating  the  interdict  obtained  by  Mr  Livingstone, 
and  of  devolving  upon  the  presbytery  the  responsible 
and  difficult  duty  of  making  application,  under  the  15tli 
section  of  the  statute,  to  the  Commissioners  of  Supply  of 
the  county  to  fill  up  the  vacancy  ^re  devoluto ;  that  the 
presbytery  were  not  satisfied  that,  if  they  proceeded  to 
take  any  step  towards  the  election  of  a  schoolmaster, 
in  terms  of  the  requisition  of  the  petitioners,  they  would 
not  be  involved  in  a  breach  of  the  interdict  of  IStJi 
June  1844,  or  of  some  of  the  other  interdicts  standing 
against  them,  and  that  at  any  rate,  any  step  which 
they  might  tdse  wonld  be  at  once  met  either  by  a  p^ 
tition  and  complaint,  or  with  a  fifth  process  of  suspension 
and  interdict,  at  Livingstone's  instance ;  Hiat  the  presby- 
tery have  been  already  obliged  individually  to  pay  nearly. 
£700  for  litigation  with  Mr  Livingstone,  besides  incur-, 
ring  a  heavy  personal  responsibility  for  his  expenses  $ 
and  that  the  presbytery  proposed  to  allow  the  matter  in 
question  to  lie  over  until  a  judgment  should  be  obtained 
from  the  Lord  Ordinary  as  to  Mr  Livingstone's  cha* 
racter  as  minister  of  the  parish.  But  they  added,  thai 
they  were  willing  to  receive  the  directions  of  the  ConrI 
and  to  obey  them. 
At  advising, 

Lord  Jeffrey,— \  quite  agree  in  opinion  with  Mr  Solicitor- 
General  and  the  Procurator  for  the  Church,  that  the  presbytery 
are  not  prevented  by  the  interdict  from  applying  to  the  con- 
vener of  the  committee  of  supply  to  fix  a  meeting  in  terms  of 
the  statute. 

Lord  Fullerton,—!  tlunk  there  can  be  no  doubt  of  the  sound- 
ness of  those  opinions. 

The  Court  being  unanimously  of  opinion  that  the 
prayer  of  the  petition  must  be  granted,  pronounced  the 
following  interlocutor : 

**Ordain  the  respondents  to  give  immediate  notioe  to  the 
Commissioners  of  Supply,  as  directed  by  the  15th  section  of  the  • 
statute  43  Geo.  liL  c.  54,  as  to  fiilinjr  up  the  vacancy  in  the  ofllce 
of  schoolmaster  of  the  parish  of  Cambusnethan:  Find  no  ex-* 
penses  due  to  either  party,  and  decern." 

For  Petitioner^  Cowan ;  Dundas  and  Wilson,  W.S. — AgeiUa, 
For  JUspondents,  Inglis ;  William  Young,  W.S.,  AgenL-^W. 
ClerL—fj.C] 


leth  July  1845. 

FiBST  Division. — (J.C.) 

No.  284. — John  McDonald,  PetUioner. 

Factor  loco  Tutoiis— Powers. 

The  Court,  on  the  report  of  the  Lord  Ordinary, . 
granted  authority  to  a  fiiictor  loco  tutoria  to  make  up 
titles,  and  discharge  heritable  bonds,  when  the  pupil  haid 
succeeded  to  a  relation,  as  an  heir-portioner,  along  with 
four  others,  and  where  the  joint  property  was  aboat  to 
be  distributed  among  them. 

Lord  Ordinary,  Bobertson.— For  Petitiomr,  Heriot  {  J.  and  J. 
M.  Ballbur,  W.B^  ayeiKi.— W.  C/M.-[J.C.] 


Digitized  by 


Google 


540 


REP OEXS  OF  CASES  DECIDED. 


[July 


imjuit/ IS45. 

First  Division.— <J.C.) 

No.  2.35. — Jahet  Halliday  and  Mary  Halliday, 
Advocaiors,  v.  The  Heritors  and  Kirk-Session  of 
Balmaclellan,  Resjxmdents. 

Foot — Amount  of  Relief— Sjecilo/  drcwMtanct*  m  which  the  Court 
ordained  a  kvrh-gusion,  (who  had  been  found  m  a  previous  com 
not  to  fiawfurnis/ted  "  needful  austentaiion**  to  two  aged  paupers,) 
to  pay  to  each  of  those  paupers  the  sum  of  3«.  6<£  per  week  for 
their  needful sustentation  while  they  continued  in  indii/ence.  Obiter, 
Thaty  as  a  generai  rule,  the  kirk -session  are  entitled  to  aliment 
paupers  m  money  or  provisions,  aecotding  to  ths  way  wkkh  they 
think  best  in  the  circwHstances  of  each  ctMse, 

A  previous  advocation  at  the  instance  of  the  present 
advocators,  Janet  and  Mary  Hallidaj,  who  are  two 
sisters,  between  80  and  90  years  of  age,  belonging  to  the 
parish  of  BahnacleUan,  had  been  l^ught  against  the 
present  respondents,  the  heritors  and  kirk-session  of 
Balmaclellan,  in  which  it  was  decided,  by  a  judgment 
of  the  First  Division  of  the  Court,  dated  11th  June 
1844,  that  the  allowance  made  to  the  advocators  up 
to  that  date  did  not  afibrd  the  needful  sustentation  to 
which  they  were  efntitled,  and  the  Court  accordingly 
remitted  to  the  respondents,  the  heritors  and  kiric-ses* 
iion  of  Balmaclellan,  to  reconsider  their  deliverance, 
dated  4th  September  1843,  (which  had  been  advo- 
cated,) and  "  to  award  such  farther,  allowance  to  the 
advocators  as  may  be  deemed  reasonable." — See  antey 
voL  xvi.  p.  494. 

In  reference  to  this  judgment,  the  heritors  and  kirk- 
session  pronounced  the  following  deliverance : 

**  Wth  July  1844.— The  meeting,  taking  into  consideration 
that  the  Court  of  Session  have  not  condescended  to  name  anv 
sum  which,  in  their  opinion,  would  be  adequate  to  afford  need- 
ful sustentation  to  the  paupers  in  question,  nor  to  state  what 
farther  allowance  *  mi^,  under  the  whole  circumstances  of  the 
case,  be  deemed  reasonable,'  resolve,  under  the  difficulty  in  which 
they  are  thus  placed,  to  provide  for  the  paupers  by  a  liberal 
board  f  but,  in  the  first  place,  they  insist  that  the  paupers  shall 
ocnsent  to  be  remoYed  to  the  houee  prepared  for  their  recep- 
tion, and  remit  to  the  minister  and  kirk-session,  witli  Mr  Mur^ 
doch  of  Drumwhim,  Mr  Joseph  Black,  feuar,  and  Mr  Bell, 
lenaai  in  Uafdlaad,  to  make  the  neoessary  arrangements  for 
carrying  out  this  resolution,  and  to  see  that  there  the  paupers 
are  in  ul  respects  properly  attended  to." 

Against  this  deliverance  the  paupers  presented  a 
note  of  advocation,  on  the  ground  that  the  deliverance 
was  an  evasion  of  the  remit  from  the  Court  The 
prayer  of  the  note  was,  to 

**  award  to  the  advocators  the  sum  of  three  shillings  and  six- 
pence per  week  each,  or  such  other  sum  as  your  Lordships 
may  deem  rcasonaUe,  for  the  needful  sustentation  of  the  advo- 
cators.** 

On  21  St  December  1844  the  record  was  dosed,  on 
which  day  the  Lord  Ordinary  pronoaiiced  the  follow- 
ing interlocutor : 

**  The  Lord  Ordinary  having  heard  counsel  for  the  partiet, 
and  considered  the  minute  for  the  respondents,  allows  tnem,  in 
terms  thereof,  to  pay  to  the  advocators,  until  the  Ist  of  Feb- 
nary,  weekly,  in  advanee,  fVom  this  date,  the  sum  of  Se.  6d. 
eterling  per  week  to  each,  in  addition  to  tlie  house  and  ftiel  now 
proviiled  to  them ;  but  declaring  that  tliis  payment  shall  not 
affect  the  future  consideration  of  the  cause,  or  the  pleas  of 
parties.* 

It  appeared  from  the  record  that  the  two  paupen 
were  in  a  very  infirm  state  of  health ;  that  one  of  them 
was  bedridden,  and  that  the  other  was  very  frail.  In 
those  circumstances,  the  kirk-session  proposed  to  re- 


move them  from  the  ruinous  honpe  which  thej  tm 
occupying,  and  to  provide  what  was  in  their  opinioa 
a  suitable  house,  in  which  the  paupers  might  be  lodged; 
and  a  certificate  of  tradesmen  was  produced,  to  shew 
that  the  house  proposed  was  as  good  as  those  ooeih 
pied  by  most  of  the  labouring  classes  in  the  pari^ 
They  stated  also  that  they  were  ready  to  eDgage  % 
female  to  attend  on  the  paupers,  and  that  the  semces 
of  such  an  attendant  were  indispensable.  Tbe  kirk- 
session  added,  generally,  that  they  were  wilHng  and 
anxious  to  comply  with  the  direction  in  the  remit  of 
1 1th  June  1844,  and  that  the  committee  appointed,  bj 
their  deliverance  of  11th  July  1844,  to  attend  to  tk 
wants  of  the  advocators,  was  instructed  to  see  that 
the  paupers  were  supplied  with  the  neoesBaries  oC  )k 
at  the  expense  of  the  kirk-session,  and  without  restn> 
tion  as  to  expense.  They  assigned,  as  reasons  forthb 
mode  of  awwling  aliment,  the  helpless  state  of  (be 
paupers,  and  the  conduct  of  a  weak  minded  sod  thrifi- 
less  person  called  Munro,  the  nephew  of  the  psnpo^ 
under  whose  control  they  were  said  to  be,  aod  intt 
whose  hands,  it  was  saicj^  any  money  given  to  thea 
would  fall,  and  would  be  squandered. 

For  the  advocators  it  was,  on  the  other  hand,  »• 
serted,  that  it  was  not  the  custom  in  the  parish  of  Bal- 
maclellan either  to  board  or  lodge  paupers,  and  thai 
the  present  was  the  first  instance  where  this  had  been 
proposed ;  that  the  coorse  proposed  would  be  piiu^ 
to  the  feelings  of  the  paupers,  who  had  always  beta 
accustomed  to  live  in  an  apartment  of  their  owo;  tk. 
besides,  the  advocators  were  willing,  out  of  the  alkm- 
ance  to  which  they  were  entitled,  to  provide  a  to 
for  themselves  at  a  lower  rate  than  the  sum  proposed 
to  be  paid  by  the  kirk-session  for  lodging  them;  i^ 
while  one  of  the  sisters  was  bedridden,  the  other  w 
able,  with  the  occasional  nanotanoe  of  neigfaboors- 
which  was  never  refused — ^to  manage  the  dofoestk 
arrangements  of  her  sister's  and  her  own  house ;  aed 
that  the  large  sum  proposed  to  be  given  to  a  isssk 
for  attendance  on  the  advocators  was  unaeeenarr; 
that,  in  the  circumstances,  there  ought  to  be  awarded 
to  them  a  farther  allowance,  which  would  be  most  coar 
veniently  fixed  in  money ;  that  they  would  be  perfxt- 
ly  satisfied  with  the  sum  of  interim  aliment  wlucfa  ^ 
been  awarded  to  them ;  and  that  the  allegations  as  ts 
their  nephew  Munro  were  unfounded. 

In  this  disputed  state  of  the  fiaicta, 

The  advocators  pfoocfec^ — 1.  The  Heritors  and  BHt- 
Session  having  fiiiled  to  fix  any  increase  of  aHmeot  to 
the  advocators,  in  terms  of  the  final  judgment  ii 
the  former  adaon,  and  stall  insistiiig  on  makiag  as 
arrangciucnt  which  shall  l^iave  the  amouDt  ti>  V  r 
or  cxiK^nded  for  them  iiluigethL\r  imliiimito,  the  #i' 
enters  arc  now  entiUed  to  have  tlie  etamc  Bwdl^^^ 
Coun  ;  and  die  mm  of  Se.  6d.  j^r  week  to  each rfti^ 
ailvocators  is  Jiot  moi^  than  n?jUMJiiabla  to  pr^T^fefc*^ 
n.rit,  food,  fuel  and  elothing,  and  tlie  atiwr  itt**^ 
ihi'ir  nt^edfiil  su5t<^Uiion.  If  a  aeparato  nai  il »!• 
allowcjl  tor  bouae-nent,  26.  6d*  a  w^dt  for«adi^fr 
a(l\ t>piit<irs  should  be  allowed  for  ulioieuL  %*l^^ 
circunisianced  of  the  advocators,  it  U  ioeipe**** 
Icwlge  them  agiunst  their  will  id  a  room  witb  JOP^ 
more  especially  when  then?  ua  ntt  wufibMrt  li  * 
pai-iali  wJiert?  &r(lI^^r  ll(le&di^t^JnlS^flnerf<Mii^'^ 
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)an9be8  of  Soodand.  8.  The  advocators  are  wUHii^ 
x>  provide  themselves  with  a  house  at  Is.  6d.  a-week, 
mng  less  than  the  sum  offered  by  the  respondents  to 
Vfary  Hialop ;  and,  in  the  circumstances,  it  would  there- 
ore  be  most  unreasonable  in  the  respondents  to  compel 
hem  to  lodge  with  that  person. 

The  respondents  pleaded — 1.  As  the  respondents  have 
icithcr  evaded  the  remit  made  to  them  by  the  Court, 
lor  by  their  minutes  and  procedure  proposed  or  done 
iny  thing  contrary  to  law ;  and  as  Uiey  have,  on  the 
contrary,  tendered  to  the  advocators  what  would  amplj 
atisfy  die  remit,  and  what  is  in  itself  legal,  and  was 
rithin  their  competence  as  guardians  of  the  poor,  the 
advocation  ought  to  be  dism^sed  2.  The  respondents 
^'ere  entitled,  in  respect  of  the  refusal  of  the  advoca- 
ors  to  accept  of  the  lodging,  and  sustentation  and  cloth- 
ag  offered  to  them,  to  refuse  to  comply  with  their  de- 
nand  for  an  increased  payment  in  money.  And  it  is 
ot  relevant  for  the  advocators  now  to  allege  that  the 
Dspondents  would  expend  more  according  to  the  ar- 
angement  proposed  by  them  than  thev  would  do  if 
ley  acceded  to  the  pecuniary  demand  of  the  advocators, 
'he  law  does  not  oblige  the  respondents  to  pay  money, 
ut  only  to  provide  "  needful  sustentation,*  which  they 
nay  competently  and  more  beneficially  afford  by  means 
*f  lodging  and  board  to  persons  like  d^e  advocators. 

The  Lord  Ordinary  reported  the  case  fpr  the  opinion 
f  the  Court  upon  the  following  interlocutor  and  note : 

"8tA  Februanf  1845.— The  Lord  Ordintij  bavuig  heard  par- 
09*  pfwmiaton,  Appointo  the  parties  to  prmft  the  reeord,  with 
ich  docnmentt  produced  aa  they  •everaUy  eoiMider  materia^ 
3d  to  box  the  same,  in  order  that  the  points  stated  in  the  ac« 
)mpanying  note  ms^  be  reported  to  the  First  Divisioa  of  the 
curt,  and  makes  avizandnm  to  their  I^oidsliips,  and  grants 
arrant  to  enrol  accordingly :  Further,  coatianes  the  weekly 
ijrment  to  the  advoeators,  as  specified  ia  interlociUev  of  ai«| 
^oember  last,  till  the  case  is  disposed  of  by  the  Coort. 

**  Note, — ^Whon  the  case  was  formeriy  before  the  Coiut,  the 
Uowing  judgment  was  pronounced : — ^  The  Lords  having  con* 
dered  the  reclaiming  note  for  Janet  and  Haiy  Halliday,  ad^ 
tcators,  and  hariag  heard  the  ooonsel  to  the  parties,  find  that 
c  present  allowance  to  the  advocators  does  not  afford  the  need-« 
t  sustentation  to  which  they  are  entitled ;  thraefofe  recal  the 
torlocutor  of  the  Lord  Ordinary  reclidmed  against*  and  remit 
the  respondents,  the  heritors  uid  kirk-sessioa  of  BalmaeleUani 
re-connder  their  deliverance  (tf  4th  September  184^  and  to 
^ard  such  fiurther  allowance  as  may,  under  the  whole  circum" 
oiccs  of  the  case,  be  deemed  reasonable,  and  decern;  find  the 
vocators  entitled  to  expenses,  so  &r  as  hitiierto  ineurred ;  ap- 
int  an  aoooont  thereof  to  be  given  in,  and  renit  to  the  auditor, 
tax  the  same  and  to  report.' 

^*  The  present  advocation  was  bron^t  on  the  gronnd  that  the 
ritors  and  kirk-session  had,  instead  of  obeying  tlie  judgment 
the  Court,  evaded  it,  by  attempting  to  remove  the  advocators 
a  place  wliicb  woold  have  been  rery  ii\)jirions  to  their  health. 

the  partiea  differed  both  as  to  tiie  state  of  the  (acts  and  the 
r,  OS  laid  duwn  by  the  Court,  it  appeared  of  importance  to 
ertain  the  state  of  the  facts.  The  Lord  Ordinary  pronounced 
;  following  interlocutor  :~*  The  Lord  Ordinary  having  heard 
[ties'  procurators,  aad  thereafter  made  avizaadnm,  and  eon« 
ered  the  whole  cause,  remits  to  the  Sheriff-substitute  of 
rkcudbri^ht  to  inquire  and  report  ^tMiai  prinmm  hew  fiur  the 
ommodation  provided  by  the  heritors  and  kirk-session,  for 
let  and  Mary  Halliday,  in  the  village  of  BalmacleUan,  is 
Bcienty  taking  into  view  the  state  of  theiv  health,  age,  and 
rmitiep,  and  how  fiir  they  m^y  be  aibcted  by  tiie  diange  of 
idenoe  propoaed,  and  that  a  person  of  the  name  of  Maty 
slop  waa  to  be  in  the  room  with  them,  to  take  charge  of 
m.' 

'  It  appears  fiom  the  report  ef  the  Sb^ff  that  the  arrange 
(It  fonaerly  made  1^  the  heiiteis  «aimot  aow  %$k»  efibct 
;  they  vtoffom  that  the  adfocatiea  should  be  rcftised,  i4|v| 


th^  should  be  allowed  to  provide  fiur  these  paupers  as  they 
think  most  suitable  in  the  circumstances  of  the  case^  in  another 
house,  which  they  have  provided  for  that  purpose,  with  a  proper 
attendant.  The  advocators,  on  the  other  hand,  contend  that 
there  ought  to  be  a  farther  allowance  given  in  money  or  provi- 
sions, and  that  they  aro  not  bound  to  go  to  any  residence  ap- 
pointed by  the  heritors,  and  that  the  i^vocators  do  not  desiro 
a  greater  allowance  than  tho  expense  which  the  heritors  would 
be  put  to  by  the  arrangement  wbch  they  propose  to  make. 
The^  further  state,  that  one  of  the  advocators  has  since  become 
bedridden,  and  cannot  be  removed  without  inconvenience. 

**  The  respondents  olyect  to  the  expense  of  printing  Uie  record, 
because  the  advocators  are  not  on  the  poors*-rolL  The  Lord 
Ordinarv  has  pronounced  the  usual  interlocutor,  leaving  that 
matter  xbr  the  consideration  of  the  Court. 

**  A  question  has  also  arisen  between  the  parties  as  to  certain 
documents  produced  and  read  at  the  bar.  It  has  been  observed 
that,  accorcung  to  the  established  rules  of  procedure,  they  ought 
to  be  withdrawn.  It  must,  however,  be  observed,  that  it  la 
hardly  possible  to  regulate  these  prooeediugs  acconling  to  tho 
forms  of  Court  applii^ble  to  advocations  from  Inferior  Courts, 
and  there  are  other  documents  which  ought,  on  the  same  prin-' 
dple^  to  be  witlidrawn.  The  Lord  Ordinary,  in  reporting  tho 
case,  submits  the  course  of  procedure  to  be  adopted  to  the  con- 
sideration of  the  Court.*' 

After  the  ease  had  been  argued,  it  was  suggested  hj 
the  Court  that  it  would  be  desirable  to  see  a  specific 
statement  of  the  allowance  proposed  to  be  administered 
to  the  paupera.  A  minute  was  thereafter  given  in  b^ 
the  Kirk-SessioDy  stating,  Istj  That  a  lodging  in  a  housa 
(which  had  been  reported  suitable  for  the  residence  of 
the  paupers  in  certain  procedure  before  the  Lord  Ordi- 
nary) had  been  secured.  2c^  That  a  female  attendant 
had  been  engf^d  to  take  charge  of  the  paupers.  8d^ 
That  meal,  potatoes  and  milk,  would  be  supplied  from 
time  to  time,  and  in  such  quantities  as  the  paupers  might 
require.  4t^  That  fuel  and  clothing  would  also  be 
provided,  as  also  tea  and  sugar,  aninual  food  and  cor- 
dials, if  the  condition  of  the  paupers  should  render  ani- 
mal food  and  cordials  necessary.  5M,  That  the  paupers 
should  be  thus  supplied  under  the  superintendence  of 
the  Kirfc'Session  and  committee  appointed  by  the  de- 
liverance of  11th  July  1844.  The  minute  concluded 
thus: 

^  The  probable  expense  per  annuia  of  yiftin^ning  these  two 
paupers  will  be  as  ftjllows :— 

House  rent,  .  •  .  .£150 

Maigaret  Brown  for  attendance,  .  6    4    0 

Thirty  stones  of  meal,  at  Is.  5d.  per  stone,         .  2    5    0 

IS  cwt  of  pototoes,  at  Is.  per  cwt.,  0  16    0 

Milk,  one  lial4;ienny  per  quart,    .  .  0  15    0 

Butter,  at  7d  per  pound,  .  ,  15    0 

Loaf  bread,  .  .  .  .  16    0 

Tea, I  10    0 

Fuel,&c  .  .  •  1  10    0 

£\b  16  0 
or 'at  the  rate  of  three  shillings  per  week  for  each  of  these  two 
paupers." 

At  advising. 

Lord  Justice'  General — If  I  were  to  lay  down  any  general  rule, 
I  am  not  prepared  to  say  that,  if  these  heritors  are  prepared  to 
give  needml  sustentation,  they  are  not  only  not  precluded,  but 
they  are  entitied  to  see  it  administered  in  the  way  which  seems  to 
them  most  fitting.    That  right  I  th'mk  they  are  entitied  to  ex- 
ercise, and  that  right  they  are  in  the  habit  of  exercising  in 
joany  parishes  in  Scotland.  At  the  same  time,  this  is  quite  cer* 
^^ip,  that  there  is  an  absolute  necessity  imposed  on  them  to 
^ive  adequate  support,  whidi,  however,  is  very  different  tti,m 
^vi^S  ^^  paupers  the  right  of  saying  that  such  adequate 
lOpo^^  ^^^  ^^  ^  ipven  in  money.    But  the  present  is  a  very 
#^J^^  case.    Uere  the  two  paupers  got  originally  only  10a.  a 
0P^^  oue  ot  them  bang  S4  and  the  otiier  S^  years  of  age. 
^  ucU  ^^  ^^  ^  milUsra  was  brought  before  us,  we  found 
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that  ihese  destitute  old  creatures  w^re  not  pTOperly  alimented, 
and  we  remitted  the  case  to  the  heritors  for  reeonsiderntion. 
The  heritors  took  a  house  for  the  old  womeiL,  and  gat  a  p(?rsou 
to  superintend  them.  But  matters  hniring  come  back  hort>t 
much  dlscuBsion  has  taken  pliu:c  as  to  the  way  in  whicli  the 
aliment  is  to  be  applied.  In  the  mean  time»  3s,  6tl,  was  award- 
ed at  a  sum  of  luteTlm  aliment.  Then  a  minute  was  giren  in, 
ibewlug  the  way  in  which  the  trustees  proposed  to  apply  the 
sum  they  thought  reaponable  as  aliment  of  these  parties.  But 
in  thifl  nunute  we  find  that  by  far  the  lar^g^t  item  consi»ts  of  a 
sum  to  be  paid  to  an  att^^nttant  on  th^e  old  women  [  while  it  is 
said  on  their  b<*half  that  the  sum  ihu»  proposetl  to  be  expended 
is  unnecessary*  Now,  if  we  deduct  Ihat^  aud  the  considerable 
item  put  down  for  fuel,  we  And  that  the  actual  eum  proposed  to 
be  spent  in  aliment  is  scarcely  larger — not  mtire  than  a  half- 
penny R-diiy  larger— than  the  sum  which  we  previously  found  in- 
adequate. This  mitiute,  thert?fort*,  seems  ttj  me  uusiitii*fa^tory. 
And  I  think,  therefore,  to  prevent  any  renewal  of  complaints 
from  these  two  old  persons,  that  wc  must  ourselves  fix  the 
amount  of  aliment  in  money.  At  the  same  time,  if,  on  any 
alleged  ground  of  the  iiitemiption  of  the  funds  awarded  for  their 
aliment  by  third  parties,  these  paupers  come  here  again,  they 
^riil  not  be  very  favourably  liatentn!  to. 

Lord  ^fttr:kf.nTif. — I  concur*  There  is  no  doubt  that  the  heri- 
tors have  the  right  to  administer  the  adequate  aliment  which 
they  are  bound  to  furnish,  iu  money  or  proviaions,  according  to 
the  way  that  tlicy  think  best  But  in  this  ^se  we  have  found 
that  hitherto  they  have  g:iven  too  litth^  and,  somehow  or  other, 
there  most  be  a  remedy  for  that.  It  is  clear  that  there  is  no  other 
eonvpnient  or  practicable  way  than  ilxinq:  a  sum  of  money  as  a 
proper  rate  for  alimenting  these  two  indiriduiti  paupers.  The 
statute  &XCS  that  the  aliment  may  be  commutt^  to  a  sum  of 
money »  and  therefore  we  need  not  hesitate  as  to  our  powers,  for 
the  statute  ^Wes  poorer  to  compound  with  the  paupers  **  to  see 


titled  to  expenses,  subject  to  mqdidailiqfi ;  ^pdatiaicaivC 

Lord  Ordinajy^  ^I  array ,^ — For  Adivfittun,  Mora»  A.Qm 
Ritchie  f  Charlea  fSponce,  8>S.C^  .^t j^enf,^ For ,Sdpidp^| 
ham  ;  Walter  Dickson,  W.Su,  AgemL-^Vf.  avt-{li!.\  ( 


what  they  may  ho  made  content  of  their  own  consent  to  live     . 
uubcffging.'*    At  the  same  time,  this  never  can  be  regarded  as     ' 
a  case  iu  which  general  questions  as  between  heritors  and  pau- 
pers have  been  tried  at  all.    It  is  an  extreme  case* 

lAird  Fulffrtnit.—l  concur.  It  ought  to  l?e  a  money  allowance 
in  this  case.  Oa  the  record,  the  heritors  admitthat  this  is  the  first 
instance  in  that  parish  where  proptsions  have  been  attempted  to 
be  f^iveu  and  aot  money. 

LordJeffretf.^We  found  that  the  aliment  was  iuadequate,  and 
we  roust  supply  that  defleiency.  I  think  there  is  no  pract  icahle 
way  of  doin^  io  in  this  case  except  by  fixing  the  rate  of  aliment 
at  a  iura  of  money.  As  to  the  xpecia!  reasoos  ussi^ed  hy  the 
heritors  as  rendering  this  course  dlsoilvantag^'ons  in  the  pt^eeent 
case,  I  trust  the  isood  feelinc  of  the  neigh bourhooil  may  preirettt 
thetn  if  they  exist  at  all.  Wc  heard  nothing  of  them  when  ICH. 
a-month  was  all  that  the  heritors  were  givingj  or,  as  they  unsuc- 
cessfully  maiiitaini^d,  were  bound  to  give. 

It  wm  quite  nc^pessary  we  should  have  had  the  minnte  specify- 
ing the  quantity  of  provisions  proposed  to  be  given  by  the  heritors 
to  the  advocators,  Tlie  Court  never  can  sanction  such  a  miserable 
dole.  The  comfort  and  feeljnjjrs  of  these  poor  old  women  ought  to 
have  been  reprarded.  The  respondents  iu  this  case  are  far  from 
being  "  fmni  tTef^tione  majoreit"  They  stand  convicted  already, 
by  the  judgment  of  this  Court,  of  having  given  the  paupers 
inadequatesustentation.  It  is  impossible  now  to  leave  tlicm  to 
their  mercy.  The  heritors  do  not  offer  to  prove  that  the  money 
which  these  poor  women  have  been  receidng  under  the  interim 
arrHngement  for  the  last  si^  months  has  been  improperly  ei- 
pende*!.  &JT»ething  of  the  kinti  has  been  said  by  their  counsel 
at  the  bar,  but  we  cannot  take  that  statement  from  them,  ex- 
pressly contradicted  as  it  is  by  the  etjunsel  for  the  women.  The 
heritors  conjure  up  the  poor  nephew,  Monro,  to  serve  their 
turn  in  this  case.  But  I  remember  that,  at  the  former  discus* 
siou,  they  used  him  for  another  purpose.  Tliis  is  mere  triflinj?* 
The  paupers  say  in  the  record,  and  their  emmsel  now  say,  that 
they  are  content  with  3s.  6d.  a  week  each.  They  Imve  had  this 
for  six  months,  and  the  sum  ought  (obe  continue*!  by  this  Court. 
This  is  the  only  way  to  bring  the  case  to  a  satisfactory  conclu- 
sion. 

The  Court  aecordiiigtjr  pnsraoimeed  tlie  followuig  In- 

"Under  the  special  circumstances  of  the  present  ca^,  ordain 
Ihe  heritors  and  kirk-session  to  pay  to  each  of  the  advocators 
the  sum  of  3s.  6d.  per  week  for  their  needful  snstentation  while  in 
Indigent  dtcumstanees,  and  decern :  Find  llie  advocators  en- 


I2th  Julff  1B45, 
Seooho  DiviMOH. — (F,L»MH.) 

No.  236* — Misses  Wabdel,  Pan^cn^  v,  Wii 
1Yaddel*s  TrU9TK£9,  iMjmdcTL 

Process—  J  uiy  Trial— Testamen  t—  Reductioo— h 
tion  for  New  Trial — The  Cnurt  ^anttdaMitridt 
w&t  of  opinion  ihtU  the  Jurif  had  ^oi&rtf  a  K^iy  rj^jpcf  I 
dtnm  wim  tefeTtncc  to  tht  laitf  laid  doum  b^  tht  ^rtsiS»fM 

Continufitioii  of  case  reported  <m$e^  toL  m  | 
and  650. 

The  redtiction  of  the  eodiell,  dated  3d  Jaau 
was  proceeded  with*     The  juiy  reduced  it 
aside.     The  defenders  moved  ibr  a  rule  lo  i 
why  the  verdict  should  not  be  set  aside,  and  a  i 
graateJ-     The  Court  having  gran  led  tlie  niJf,  I 
suers  shewed  cause.  The  following  opiuiuns  wert| 
after  delivered,  in  which  tlie  material  parU  dl 
dence^  and  the  arguments  deduced  therefhim,  i 
noticed ; 

Lord  Medwjfn. — The  point  which  the  jury  lild  tatty  1 
issue  iu  this  case  was,  **  whether  tho  ctKlieil^  beaiia^Mll 
3d  January  1835,  is  not  the  deod  of  WjIUaiii  Waddiif^ 
i»  alleged  not  to  be  his  deed  solely  tin  the  groand  cf  ^ 
There  h  no  other  ground  of  challenge,    >'ow,  it  is  aoil 
there  is  no  appearance,  that  Wadilel  had  Ixx^ti  dlBiiidf 
calomity  at  m\f  proviou*  period  of  bis  life.  Ho  witii  ^ 
a  great  concern,  requiriag  Gomtant  attendnnOT  luwl  f 
dence,  and,  tiil  the  h^^mmgGt  the  year  l^t^  t^i^^ 
allegation  even  of  Ina  iusanity ;  aud  thottgb  hmt 
of  a  violent,  and  irritable  and  suspiciom  tcmp«£»  i 
iug  with  years  upon  him,  and  hypodiondriatk  tlMBtl 
there  is  no  U^gal  proof  of  insimity  which  woyjd  i 
froai  making  a  sotLlement  of  his  aJfair^L  imkti  uMwl 
were  used,  prior  to  Ut  March  1&36,     I  tmuT 

date  it  at  the  time  that  at'Donald  canu  r  vIks| 

of  Faculty*!  opinion  was  given,  or  eien  4li  the  siaajFl 
eonversation  with  tlie  butler  at  ifnthill.    It  i«  seif»| 
alleged  that,  when  he  subscribed  llio  codiot,  Slit  J 
before  Mr  Henderson  and  Mr  Bli^k,  whicli  th^taitil 
sane^  and  sdil  tesi  can  the  purtuen  pofsiMy  mum^  ' 
del  wai  insane  uu  HOth  November  le^^  when  bei 
the  agreement  with  them  about  mMldfig  over  u^t 
of  hift  Koy  al  Bank  stock,  nor  on  T  th  Dcceinbef^  when  btl 
the  number  to  55  shares,   Kor  can  they  say  he  w*»i  ~ 
he  appeared  personally  in  the  bank,  and,  in  pwm 
the  directors,  on  the  Ttl)  January  1S36,  tuaik  ibt  \ 
benefit  of  which  they  hav©  been  enjoying  CTot  tSM 

In  finding,  then,  for  the  puriuers,  ihe  jury  (fcwai*^** 
not  been  etitablished  that  the  holtjgraph  codlcii  I     '"  ^"^ 
to  be  datcfl  ad  January  IS3^«  was  wriiten  MiA  i 
to  the  period  of  tiif  insanity,  which  took  plictii 
after  its  asserted  date.    Tims,  tlie  queatioa  ofilKl  I 
in  tnuh  to  decide  was,  not  the  inaanlly  totDOtihaa 
this  eofiieil, — a  matter  of  faet  no  douht,  ckUterratilt 
hare  been  submitted  to  them,  hut  of  ttkcimi  i 
but  on  the  contrary,  depeniliag  ujion  a  qiiet liflti  «lll^ 
character  and  effect  of  a  holograph 
does  noM'tv  ^i  pn>ve  ita  own  dale,  v  '*i^i 

tanee,    Tho  qnestton  of  law  i«  thU»  w*tau^u 
dsl%  ttw  iHMMldB  it  alMDltitolEjp^i^  IwMi  n»^ 
date  inaarted  Im  the  writh)g  mnv  t>e  takea  luiti  riiml 
is  only  iucumhent  on  the  j 

additional  evidence,  and  w  ;  ^\ 

fVom  the  writing  itself,  or  irom  eitrluik:  i'»i- 
eoidiugly,  the  Judge  who  tried  t>a>eaa»  laidd 
ccssary  for  the  casi^^ii^g 
directed  the  jaiy  to«^r^ 
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i'kw  of  the  Ixw,  We  ha.Tt  been  ihrnUhed  wHh  thte  part  of  the 
charge,  which  shews  how  anxioosljr  the  Judge  had  prepared 
Moiself  for  this  trial,  foreseeing  how  moch  wovdd  tnm  upon  the 
Unr  as  to  the  effect  of  a  holograph  writing ;  and  we  see  how 
clearly  and  distinctly  he  expressed  himself  upon  the  subject, 
which  ought  to  hare  been  perfectly  intelligible  to  the  jury.  I 
need  scarcely  say  that  I  concur  in  the  Uw  as  laid  down ;  and,  al- 
tlioogh  an  exception  was  taken  that  law  was  not  Uud  down  to 
the  jury  that  should  hare  been,  as  the  Judge  refused  to  do  so, 
the  jury  were  bound  by  the  Uw  as  given  to  them  by  the  Judge, 
and,  therefore,  we  hare  nothing  to  do  with  inquiring  whether  any 
different  law  was  pleaded  to  them,  nor  need  we  conjecture  what 
that  might  be.  We  hare  only  to  consider  whether  the  jury  could 
hare  arrived  at  the  conclusion  they  hare  done^  according  to  a 
sound  view  of  the  evidence,  if  they  had  followed  the  direction  of 
the  Judge  as  to  the  law ;  or,  if  they  did  not  hold  the  law  as  laid 
down  flrom  the  Bench,  whether  they  must  not  have  gone  entirely 
igainst  the  evidence  submitted  to  them,  and  drawn  a  &lse  con- 
closion  fh>m  it  which  it  will  not  bear.  There  is  no  question 
that  the  jury  are  the  sole  ultimate  judges  of  the  fects  of  a  case— 
DO  one  disputes  that— and  that  this  verdict  is  not  to  be  easily 
disturbed  or  set  aside  by  the  Court  So  that  it  is  not  enough, 
even  to  obtain  a  new  trial,  that,  in  a  case  of  conflicting  evidence, 
the  jury  have  taken  a  different  viewfrom  what  the  Court  would 
bave  been  inclined  to  do,  provided  it  appears  that  the  view  taken 
is,  after  a  calm,  dispassionate  renew  of  the  evidence,  which  might 
bring  the  inquirer  to  such  an  opinion,  without  any  suspicion 
that  motives  and  feelings,  unknown  possibly  to  the  person  him- 
self; bad  influenced  his  decision,  and  produced  an  ui^ust  result. 
Bat  if  it  should  appear  to  be  otherwise,  as  the  object  of  all  ju- 
dicial procedure  must  be  to  procure  justice  to  the  suitors,  and 
to  secure  to  every  man  his  1^^  rights ;  and  as  statute  law  has 
toost  expressly  conferred  upon  this  Court  the  duty  of  setting 
uide  a  verdict  if  it  be  against  evidence,  we  must  act  as  we  are 
directed  to  do,  when  such  a  cas^arises.  Keeping  always  in  view, 
no  doubt,  the  favour  which  is  due  to  the  verdict, — ^less  in  a  case 
9f  mixed  law  and  fkct  than  of  fact  alone,— less,  too,  in  a  case 
which  affects  the  heritage  than  in  a  case  of  simple  debt, — and 
^ven  in  this  last  dass  of  oases,  less  in  a  case  of  ordinary  debt, 
md  witlia  common  jury,  thanin  acase  involvinga  matter  of  mer- 
:»niile  understanding  and  usage,  tried  by  a  sp^iial  jury  of  mer- 
chants, sudi  as  were  chiefly  the  English  cases,  from  which  dieia 
Igainst  new  trials  were  read  to  us,  where,  accordingly,  it  is  fit 
that  Judges  should  hesitate  before  they  unsettle  a  practice,  or 
3ven  throw  doubt  upon  it  by  allowing  a  new  trial;  or  in  the 
nore  recent  case  alluded  to^  where  one  of  the  points  was,  whe- 
her  a  man  had  colluded  with  some  of  his  cremtors  to  make  a 
raudulent  conveyance  to  them.  The  verdict,  on  conflicting 
evidence,  was  in  favour  of  the  defenders,  and  the  Judge  who 
Tied  tlie  case  did  not  thmk  it  proper  to  put  the  parties  on  their 
rial  and  defence^  in  such  drcumstances,  a  second  time.  When 
'.  new  trial  is  granted,  the  Court  does  not  usurp  the  province  of 
he  jtiry,  but  only  exercises  their  statutory  right  of  control 
rhore  nwnifest  iigustioe  has  been  done  by  the  verdict,  and  ex- 
rcises  this  control  to  no  farther  efibot  than  to  enable  the  case  to 
«  submitted  to  anoUior  jury.  Until  juries  are  found  endowed 
rith  intellect  more  than  human,  and  with  calm  and  unpre« 
udtced  minds  bejwnd  the  reach  of  false  impressions,  such  aoon- 
rol  must  always  accompany  the  practice  of  jury  trial,  to  pre- 
en t  irgustico  as  far  as  it  is  possible  to  be.  It  has  been  so  with  us. 
need  not  refer  to  the  many  instances  of  this  in  which  the  Court 
AS  b«tn  obliged  to  exercise  this  control  as  an  essential  part  of 
hst  branch  of  jurisprudence ;  and  it  would  have  been  little  to 
he  credit  of  the  system,  or  the  advantage  of  the  subject,  if  this 
ower  had  not  accompanied  its  introduction  into  this  country, 
n  tmth,  the  right  to  do  so  is  ao  express,  as  well  as  its  exercise  so 
iccesMry,  that  I  persuade  mysetf  it  will  not  be  denied  as  an 
batmet  tmth ;  and  the  only  question  ever  can  be,  if  it  ought  to 
e  exerted  on  the  present  occasion.  But  while  I  hold  it  my  duty 
3  rerlew  a  verdict  when  it  is  objected  to  as  against  evidenoe^ 
nd  while  I  must  be  satisfied  that  it  is  clearly— flagrantly  so  bo- 
nne I  ovght  to  set  it  aside,  it  was  quite  new  to  me  that,  if  the 
odM  at  the  trial,  not  thhiking  it  a  case  of  unmixed  fiu;t  with* 
Hi  mm,  nor  of  nicely  balanced  evidence,  which  he  thinks  it 
eat  lo  leave  to  the  jury  to  form  their  opinion  upon  without 
iqr  indication  of  his  own,  should  think  that  the  evidence  is  all  <» 
nm  aide,  or  at  least  very  strongly  preponderates,  when  applied 
9  tte  law  aa  laid  down»  so  as  to  lead  to  a  verdict  in  &vour  of 
■e  oCtiw  parties,  and  mentiottf  this  opinion  to  the  juir,  if  the 
0j  adOf^  aa  eppodte  owiiiiiew,-tf»rHttrfctoi&e  hcKI  as  in 


fkvour  of  the  verdict  It  was,  however,  so  pleaded  to  us.  If 
the  Judge's  opinion  concurs  with  the  verdict,  it  is  reasonable  to 
hold  that  it  should  not  be  set  aside ;  but  in  the  opposite  case^ 
and  where  a  jury  has  come  to  an  opposite  opinion,  from  the  cool 
judicial  view  taken  by  one  accustomed  to  weigh  and  baUmoe 
conflicting  testimony,  it  may  shew  the  value  they  attach  to  thehr 
own  view  of  the  evidence,  but  surely  never  can  add  weight  ta 
it,  or  afford  even  a  presumption  that  it  has  been  cooUy  and  dia- 
passionately  formed,  and  is  well-foundod.  Now,  then,  is  there 
not  proof  sufficient  that  this  codicil  was  written  by  Waddel 
when  he  was  in  the  full  possession  of  his  mind  ?  Nay,  that  it 
must,  in  all  probability,  have  been  written  of  the  date  it  bears  ? 

I  think  it  important,  in  this  view,  that  it  made  a  rational  dis- 
tribution of  his  fortune,  which  had  been  of  his  own  acquiring^ 
aeoording  to  the  circumstances  in  which  he  was  then  placed  by 
recent  events.  It  betrays  no  marks  of  insanity,  but,  on  the 
contrary,  of  a  very  sane  and  reflecting  mind,  influenced  by  feel- 
ings of  gratitude  and  friendship.  It  is  not  the  disposition  of 
the  estate  of  Sydserff  alone  in  16S6  we  are  oonsidermg  at  pre* 
sent, — that  was  not  before  the  jury.  It  was  the  codicil  1836^ 
which  dbposed  generally  of  his  pn^wty,  now  that  his  nephew 
was  dead  without  issue,  (and  its  purpose  was  to  dispose  of  that 
property  which  would  have  gone  to  bis  issue.)  It  refers  to 
his  trust-settlement,  and  leaves  the  liferent  untouched,  which 
went  to  his  brother  James,  of  whom  he  speaks  as  then  alive» 
He  gives  the  fee  <tf  Sydserff  to  the  Lord  President,  *«  who  h« 
been  friendly  to  my  brother  and  myself,"  and  to  Mr  Henderson 
of  the  King's  printer's  office,  the  fee  of  his  house.  This  was 
but  a  small  portion  of  his  property.  His  personal  property  was 
large,  out  of  which,  without  int^ering  at  all  with  the  disposal 
of  his  heritage,  he  could  have  amply  provided  for  bis  nieces,  if  be 
had  thought  it  proper  to  provide  more  for  them  than  he  had 
done  by  the  trust-deed.  But  the  evidence  shews  that  he  en- 
tertained a  notion  on  that  subject,  which  made  him  think  that 
leaving  a  large  fortune  to  them,  would  not  conduce  to  theiv 
happiness,— a  very  considerable  proo^  I  think,  of  good  sense  and 
a  sane  mind ;  and,  therefore,  he  distributes  it  among  Ave  parties^ 
one  whose  father  had  been  his  schoolfellow,  and  whose  famihr 
had  been  kind  to  liim  in  his  youth ;  two  fellow  apprentices  with 
old  Mr  Smellie,  the  printer,  with  whom  he  had  kept  up  a  great 
intimacy,  and  two  friends  with  whom  he  had  been  connected 
for  many  years  in  the  office  of  King's  printers.  Among  these 
five  parties  he  divided  tlie  fee  of  his  moveable  property,  the 
liferent  of  it  being  with  his  brother.  So  that  the  case  is  not  aa 
if  Waddel  had  possessed  Sydserff  alone,  and  had  given  his  whole 
fortune  to  the  Lord  President.  Others  besides  b^iefitasahaiera 
in  his  grateful  and  kind  affections ;  while  his  brother  and  hia 
daughters  have  not  been  forgotten  by  him.  And  it  is  only  com- 
paratively a  small  share  of  his  fortune  which  he  bestows  on  the 
man  who  was  ever  in  his  mind  as  the  friend  who  had  put  lUm 
in  the  way  of  making  it  all.  He  had  mentioned  to  his  brothec 
his  intention  of  leaving  tliis  portion  of  his  property  to  his  bene- 
factor, and  we  do  not  find  that  that  brother  thought  it  ol^e6« 
tionable  or  unnaturaL 

On  the  same  sheet  of  paper  there  are  three  other  oodicil% 
written  in  succession,  all  liolograph  of  Waddel  like  the  firs% 
and  not  tested,  and  bearing  to  be  all  of  subsequent  dates  to  it« 
These  are  not  challenged ;  and  it  is  quite  admissible  to  use  thesa 
writings  in  support  of  the  proof  of  the  date  of  the  flrst  one. 

Had  James,  his  brother,  survived  him,  Willlopt  very  naturallji 
thought  that,  as  he  had  the  liferent  of  his  fortune,  this  would 
enalJe  biro  to  provide  for  his  daughters.  But  he  might  not 
survive  him.  Seemingly,  liaving  reflected  on  this  i^ontingencyy 
he  felt  it  proper  to  provide  against  its  effects.  Accordingly, 
just  two  days  after  the  first  codicil,  that  is,  on  5th  January  1835| 
he  adds  this  other  codicil,^ — "  In  the  event  of  my  brother  dyingu 
and  not  leaving  sufficient  means  to  afford  a  yearly  incomem 
£100  a-yoar  to  each  of  two  daughters,"  he  directs  the  d^biej^qs 
to  be  made  up.  This  was  plainly  to  supply  an  omission  in  the 
other,  (which  thus  must  have  preceded  it,)  and  this  latter  waa 
written  plainly  during  James's  life.  But  James  did  not  die  till 
August  following.  Therefore,  at  all  events,  the  first  codicil 
must  have  been  written  before  the  month  of  August  1835. 

Now,  I  think  it  very  dear,  that  it  was  this  paper  which  waa 
sealed  up  and  deposited  with  Mr  Henderson  on  5th  February  1835» 
It  was  at  least  once  returned  to  Waddel,  and  by  him  again  de- 
posited with  Henderson.  Henderson  says  he  got  it  ^^•^^^'^^i^ 
or  twice ;  that  he  opened.itr  made,  aidstaoaaf^-aai^  flov  ike 
iif  aHw  wiBifli^  this  aeems  probable. 


Now,  there  appears  a  codicil,  dated  4th  May  1835,  by  whioli 
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ihat  tht^  wall  ff&bs^ii^ne  to  th^  'firvt  codieft,  whidi  eoAflvmok 
'^th^'be^est.  And  on  thefl«me  Aay  lie  nu^Ees  inolher  codieif, 
hy  irHlc4i-he  tet'okes  the  bequMt  in  hie  trust  0€ttlement)  ^ind  la 
the  second  codicil,  as  to  his  four  nieces, — ^tlras  plaintf  idipl^iiig 
that  tihe  seocmdeodteil  made  during  his  brother's  life  was  of  a 
^te  prior  to  It!  Kext  'horned  the  trnportant  eorfioU,  daiied  9th 
-October  1895,  by  wlileh,  besides  revoki^  bequests  made  in  hts 
imst-settleinent  to  Ann  and  Thomas  Hanisay,  and  Mafy  Wad- 
Hel,  and  substituting  ^nnoitios  to  them,  he  refers  to  an  agreo* 
fnefit  then  ki  progress  with  his  brother's  linBiiy,  and  in  the  event 
itjf  it  heVtk^  completed^  he  re<ials  the  beqvcst  made  to  Mrs  Wad* 
"del  and  her  daughters  hy  the  second  codieii  of  dato-tth  May 
1 885,  impfylQg,  of  course,  that  that  was  of  a  prior  date  to.  thia  one. 
^  Now,  t^  proposal  fbr  this  agreement  wa0  made  by  Waddol 
lit  least  prior  tolt9th  September,  but  il  waa  not  completed  till 
9Mh  November  1895;  and  between  those  two  periods  any^Alter- 
AatiVe,  according  as  it  should  be  convpleted  or  not,  roost  haare 
been  prc^posed  and  dated.  ISiie  eodknl,  acoordlngty;  whidi  m^ 
peare  -laet  itt  order  on  €he  oHginal  slieet  of  pi^ier,  bears  vlale  9ak 
Oetob^  f  89&.  Next  comes  the  tested  s^Murate  eodicil  of  &1K; 
January  1^S6,  ab^vit  whcise  date  there  can  be  noi  qneatioii. ) 

If  1  recollect  right,  tlic  ceitieil  in  Oet^ber  was  not  aliudad  to  ait 
«ll  kf  the  acKEit^se  tb  us  by  the  oeu^^el  ineu[^^ort  of  the  votdict ; 
and  eartainlyil^  is  not  ea^  to  deal  wicl>  tt  oil  the  hypotheaiB 
«liat  it  deles  not  pro¥e  both  the  eedidls  of  4th  May  to  be  of  a 
wior  dat^,  Aie  latter  of  whtoh  again  p^ores  the  -oodioil.  «f  6th 
^nmkaf  to  be  of-  prior  date  to  it,  while  th^  etlierof  the  isaroe 
dat^  proves  the 'first  codicil  td  be  prior  in  dat»to  it.  And  while 
this  dddicil  in  Ottober  was  tiot  alluded  to^  it  w«a  aaid  that  tfad 
eodidl  in  January  1896  referred  to  the  letter  by  Waddel  to 
Ann  McDonald,  dated  80tb  August  1883>  w4ierea^  I  thiak  it 
qtdte  clear  that  that  is  the  promise  aUuded  to  in  the  first  oodi- 
eil^  where  It  is  said  Ilmve  promised,  &c.,— and  the  letter  aeeovd- 
ingly  ca11#  it  a  promise.^  It  becomes  a  bluett  of  an  aaaatty, 
kni  is  Sf^termed  in  the  cbdicil  of  May  l«dft;  afnd  then  thiais  qato 
'correctly  wferred  to^,  And  Revoked,  iA  January  488S,  ast  the  pto* 
ihitte  or  beqhest.  To  «he  first  of  the  tHxHals^then,  dated  4th 
May  1806,  this  tested 'I'odicil  plmnly 'relHteS}  ufid  at  the  date«f 
thi»  last  codicil,  which  pmves  its  own  date—that  dote  being 
fil'st  Jamuiry  I838^!t  9s  not^  so  much  aa  alleged  that  lie  waai»> 
liftne;  fbr  thitf  was  prior  to  his  visit  to  NuthiU,  whem  lie  did  not 
go  till  ti)e«7th.;  fthdiOlth^cedicilabear  iivlemal  ovkleneo,  8iq»> 
ported  in  a  venr  remarkable  manner  by  the  external  evideoo^, 
lis  to^he  tniedate  of  the  fhets  to  whioh  reference  i»  made  in 
them  as  the  eause  of  granting  tliem,  that  all  the  oodidls,  witkp 
biit  exce]^^»ni  wel^  at  I^east  of  ii  prior  date  to  it.  * 

It  was  said  that  there  was  a  third  papei;, 'Sealed  up,  and  de- 
|>esitedwith  Hendersod  tm  llfh  November  183S,  as  the  en- 
^tetope  has  been  ftmnd,  but  opened  and'  empty ;  that  no  cxpfas- 
tiationlias  been^  giV^ii  of  this;  t^iat  it  might  have  ooBtained  a 
rcffocatlon  of  tto  fhrst  codieii,  or  parts  of  It.  Headcmooi  is  now 
dead,  who  alod^  c6uM  give  any  expbmatidn  of  this  matter ;  and 
it  would  be  hrtrd,  <m  that  account,  tliat  any  doubt  should  te 
thrown  oh  the  uncancelled  writii^  depostteil  finally  with  Chid- 
men,  But^whatever  coiijecture  may  be  made^  I  think  it  never 
can  be  supposed  t6  ttfrplj  to  a  reipocation  in  November  4895  of 
thi^tlestinackm  of  Bydserfi;  after  the  testimony  of  Mr  8terie,  or 
of  the^rest  of  his  property,  after  that  ef  Mr  Tindal  Brace,  both 
of  them  as  to  Waddel's  intentions  and  acts  subsequent  to  this 
•p«rtod.-  ■  '   '       ' 

' '  1  hnt^  Mlr^ttdy  said- that  It  appears  to  me  there  is  mmt  eon- 
ehtrive  ev1d€»i«e  that  all  ttt^  osdicils  were  written  prior  to  ite 
tested  one  mi  Blst  January  1886^. 

>  There*  ^eems  to  be  jmt  one  supposition  which  can  be  stated 
hf  oppoeition- to  this  conchi^on,  and  H  is  so  utterly  impnolmble 
as  mdkes  it  imposstble^to  supposethalaane  men  could  <aitertatB 
H  f^rar single  moment.  It  appeara  vevy  distiactfy^  that  aftor 
WaddeFt  returh  from  Ntithili,  he  had  got  hack  from  HendersMi 
the'scialGd  paper  of  oodicils,  snid  tested  eodieily  fart  he  put  them 
iittb  Mr  Ohalmers's  hands  on  S8th  F^sbmary  1888,  with  iostme- 
tione  to  mak^  out  an  inventory  of  them.  Chalmers  deea  io^ 
SMd'the^  inventory  states  the  paper  as  containing  the  eodiciAs 
df  Ih&fbllowlng  letpective  <&ites,  quite  correctly^  viz.^  ad  Janu- 
ary 1895,  Sth  Januaiy  18^  4th  May  1835,  ce^  ift'e.,  and  9th  Ou- 
tober  1885.  They  were  wrftt^n,  then,  prior  to  28tAi  februaiy 
i88€»  b«t  during  Inr  insanity,  winch,  kifirdteto  support  tlie 
verdlet,  must  M  tnppotedto  have  then  oomraenced.  Fkrtherji  ft 
will  be  veecdleoted  that  Ifis  tiaBt*decd,  on  ita  being  eiceMted, 
Irannealedtqp^  and  pat  into  Ihfi^Henderseii^tf  linidt  on  99th  Janii- 


my  t8»l,  ftttdl<nreinai>ad«#itfi>ttmqpdptw(a  tffi  itolTiKA 
death,  and  wns  octver  opened  «r/iaen  by  WiMti,^nif^glkB 
{MKson  tiUMi  «Ait|nat4840.iiNbw^  dt^irsMi^  inudoAkfci 
that  all  the  codicils  bear  constant  refisreoce  to  niigli^w^ 
-psttbadrntB  contained  hi  ihir>t^uAtHinp4Bitioa,  cswiditeiuicf 
ntocst^Bid.  theirt 


of  the  inooilpatiod  of  eBRcntoes^^Bid.  tfeeirtcMinakdM,  iri 
must  iMVPeibeen  written  by  a  peraon  in! i— loly<«qniatrt  tfe. 
And  moat  perfeotly  mcoUetting,  9^  dsaotausesaai  ytwfiiniiif 
tiiat  aettlennnt,'  and  with  n  tiicoilcetioB»  loo,'.«f  irtat  tn  w 
in  this  settlemem^  the  firamiBB  nmda.to  A]ailM|iiad^«ti 
bask  aa  16S3,  of  the  ittndende  efiaight  shiits  oftivdM 
■took  in  liferent.  Thaa  oiwHimirtanea  dfdMxaaiiiWi  tfati»]» 
aon  could  hare  'derined  tliese-eadidisTnte  did  ninbiVito 
tmst-aottteaaeBrt  {<  and  itar^ite  phdnit  noiiid  heknnniaiM 
Waddel  hinsetf  or  the  writer'  of  it.  Iteoaldasl^  tlftisii 
been  liy  diotatioiv  suggestinn,  nr;andne  infiueDnDf  s^rnai 
inteicatedin  them;  icurnot  one  flf'thBvnnihi^Mri%b» 
kuown^theparticahuaafit.  :dot't]niti8notiBthseM.  HI 
may  have  been  suggested  »tn  the^ittry,  an  itwos  tt  ai;  Baa 
anch  case  ia  stated  <m  tim  BBOord^'dnd  thaaeii:.srGSiM  net 
dence  in-aupport  of  it;  and  none  adchtconld  ittfn  tsai  iddiRi 
They  An  all  wi^ttd  by  Waddel^  andof  faii  owAttRMoiiri 
the  iatpnbeof  hii«wnnnnd):aad  if  ^^rwoemiaamdirii 
was  insane,  thodgh^nior  t(v  2aih.  Feimutay  IBas^^ioBiM 
tha[t  he  wiotfttiiem  hUinnandi^  Jbm  aalidafeHiAa%nn> 
dtfierentpeB  andditiRBmUnk^furnaohytQcanceallUiaMepi 
(|brthfli»singiewitneto^]dzaM^  fidial'Bi  pi»tMg:tfami|f» 
anccaa  of  having;  been  wiittantaU.at  ona  trnttr)*!!^  1^'> 
made  them  ef  dtfiktent  datea;  tflking  aaro  tataawfkai* 
to  contempfMBf;^  eventacariBctly  neooidiQg  .tcthrdrtuian 
ed  to«achf  and  that  all  tiiia  oonteivanBa '  »di&«tifetitdid 
nf  a  madmant^waa  with  .thftview  «r  obvkthig'ddfiMHNi 
insanity  tmder  whioh  hnfbfet  he  was  Inbonring  at  drtfai^al 
wMokbeioiewwDttU  vitiatn  anyhotograph  dtcdfasidlt 
bini  of  that  date  Thisi  aaJ'hcveraaid^  latarbtlibyf(wiih« 
of  auiinaanenmn.  New,  I  hadnlwayannderalooddidiia 
ODEKoftbe  'Chaaacstefri  ofintdnity  86  he  afone  datsnsd* 
malady.  Beaidtty  the  knetrkedgB  and  reootteetlDaof  f"<>"^ 
and  art  with  which  they  wert^made  toeonaqMiidltndi^ 
eesaive  step  in  the  dhaia  of  trttttft(g%  nidksitea  dtpcs  dii^ 
leotatoncedtatnictiv«rof.aIlSdea.^mtaiiity.  Itlinitlii* 
nooBt,  I  pretnaie,  that  white  jour  Unubookaspolk  KWoi^ 
writs  not  poovingtheurdatealnthecaaeofdeathMndtii 
or  diligence,  no  notice  it  anywheiO'  Ukm  «f  such  a  4teAnt 
fitrenc&to:  idsgnity^  For  while  it  is  eatyite  imdstMBitkSi 
man  iH  of  a  mortal  diseaaer  might  af^ntewl.  th^poii^^ 
hi*  not  surviviBg  it^  «nd  wevM  nnttdafea^sftdtwat^'* 
bond  or  bill«  to  soomre  a^^eferenoc^  to  90109  jkrmttA  putf  j( 
difficult  to  suppose  that  an  insane  |)cnsen  eitlief  .woakl  vmi 
dcisbentdly  sit  down^ie  dr*w  u|i  a  dead  Add  aaieiisititt»» 
bi  from  asdnctiDn/  <in  the  gnenod  of  tht^  euiiiiiigiTWM^-s' 
ksasucH  a  suecessioQ  of  writinge  ns  w^hi^  hna  ' 

But  tether,  it  seems  voiydear  that.  W^aldd  M  ^^ 
b^otlisr  Jfanws^  inspritg  1886^  tM  he  hadka&hisfiopMledap^ 
serfftotbeFitesident.  »o  Dr  Wft^son  and  OssiillicfhsW 
aad  he;oertainly  told  Mr  Tindal  axnoe,  $»  SHli  JlpstKT^ 
that  he  had  left  Sydseiffto  the  J^seitidsnt;  takUaesdMi« 
John  Cockbnm/  mnA  the- others  .to-whoon  he-had  gives  p^ 
of  his  property.  Heiarther'eaidhewviild,#nhisfBMBii*W' 
bnrgh,  put  a  deed  inter  the  Proski^t^  hands  as  Is  J)r^ 
Kow,  these  Qxpressions  distinotly  refer  ^  ^  P^^  *  ^ 
eKislenoe,  and  this  befie^  nay  aUege^  insanhy  f^asd  kiisj 
ments  are  'supported  by  tlie  real  /e«ddence  cfthS'tgjfcMJl 
about  a  year  before,  aniA  by  his  having  pst  intelhs^ns'^ 
hands  the  disposition  tox  Bydssrff  inunediAtelf  ^^^'*^ 
frurn  Nuliiiil,  as  to  wliii'h  bo  ha^!  i>reTiiuj*lT  ^tefltniO^^ 
|o  Mr  iritarit?.  Thi*  ts.mveri*Uim  iiitli  Mr  TiwiW  l^r»»  •# 
pUiVt*,  lul  it  \k  ohsvr^'^i^  jiisS  mx  d*y*  aIVt  vi«tii»^«^ 
eiiflii-il  tk-'forp  IK  1uk'^4«5.  UlLr^ugh  it  is  d«iiiiyii  tluit  *k  ^  "^ 
*;ti  hatl  Ufn  wriunn  at  tlii*  lhM«,  it  is  adiunkii  '^  *J  ""^ 
Kml  \lui  iulontimi  l<>  leave  E*j-diserfi'to  ttio  IVvi^i  : 
who  iiuil  put  hhn  in  llu'  vi^y  ol^  making  All  Ui^ 
«iiitH>t  b<j  quustWnt^J  that  he  b^d  aiMi  by  iU*i  ni»<  i"  •  ^ 
hi  14  mini]  fl&  lo  theili^potal  ottlm  fwt  14"  lii  ferttfil  *'/JJ 
a  dsiy  or  tw^  afti^  that  meRiion^  hi*  iH#|K>ttii«i  1*  ttf ''J 
Bruo?^  ?vyw,  with  this  iiUtiUfti^aif  iwiittld  m  uui  Ips^-fi-i^J 
ral  for  him  ai  kn***  to^  liav^  tiiof*  vEiini^ti  na^  i^i**! 
CSV  il  Win  I J  tbiEikiNg-uLioiit  hisa^iinnaad,  t^irltitglfaili^^' 
tri  vurry  out  ii^  intentions  Hfl  iO  ^^^IfWRMV^^ 
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tfttiified  M  to  the  VwetHmkt  B^  Mh6dkliiotdoio,thi*)i 
f  tnmg  cwioboratkm  of  the  other  endenoe,  thut  the  codicil  had 
been  pferiously  eacecttted  hj  him  in  fiiTOur  of  the  residufuy 
beneflciariea. 

It  waa  stroiffily  nx^  on  qb  that  Waddel  did  not  mentioa 
the  exiatenoe  of  this  codicil  when  he  vaa  at  Falkland  in  spring 
1835  to  a  fortnight^  nor  to  the  President,  nor  to  Mr  Stgrie.  I 
cannot  see  that  this  argues  any  thing  againsi  its  ezistenoe.  A 
holograph  writing  is  generally  resisted  to  for  the  saktt  of  secrecy* 
in  case  of  any  change  of  intention ;  and  as  he  had  actually  given 
directiona  to  Mr  Stone,  to  hare  a  regoUr  formal  disposition  of 
the  estate  sabstituted  in  its  stead,  shewing  that  he  did  not  mean 
to  rest  satisfied  with  the  instructions  to  his  trustees  in  the 
eodicily  I  don't  see  that  there  was  any  occasion  for  his  mention- 
ing it  on  the  occasions  alluded  to.  He  seems  to  have  thought, 
and  thought  truly,  that  although  he  might  lea^e  the  distriba* 
tion  of  his  large  personal  property  upon  the  instructions  to  the 
trosteea  in  his  codicil,  it  would  be  better  to  execute  a  formal 
conTeyance  of  his  landed  estate ;  and  it  is  only  unhidcy,  with 
Rgaxd  to  the  fhlfilmeDt  of  his  grateful  feelings  for  the  Predl* 
dent* s  fisTours  to  him,  tha^  having  given  to  Mr  St<»rie,  in  the 
end  of  December  or  hegimiing  of  January,  his  final  in^mctions 
fivhis  repeatedly  ezpfessed  instructions  on  this  matter,  he  had 
not  subscribed  the  deed  befi>re  he  went  to  NuthilL 

In  tmth,  it  appears  that  Waddel,  though  he  evidently  thought 
much  about  them,  and  frequently  altered  them,  was  not  com- 
municative about  hia  settlements.  Mr  John  Henderson,  it  ap^ 
pears,  was,  as  the  son  of  an  old  friend,  very  intimate  with  hio^ 
and  often  dined  with  him ;  yet,  even  in  such  hours  of  oonrivial 
mtesconrse,  he  mily  onee  spoke  of  his  settlements,  and  this  was 
in  18S6,  alter  his  Drew's  death,  when  he  mentioned  that  Sydr 
serif  was  to  he  left  to  the  President  His  oommnnication  to  Mr 
TSndal  Bmee  was  also  once  (mly  on  this  subject,  and  seems  to 
have  been  most  naturally  brought  on,  and  purely  aoddentaL 
They  were  in  Mr  Bruce's  carriage  together  on  thdr  way  to  Nut- 
hill,  and  Uie  conversation  began  as  to  how  he  first  became  eoup 
nected  with  the  printing-office.  He  said  he  was  indebted  to  the 
Lord  President  lor  this,  and  throng  hia  instrumentality  had 
become  what  he  was  in  the  worid.  This  naturally  kd  hhn  to 
express  his  gratitude  to  the  President,  and  when  his  heart  was 
orarmed  with  these  generous  feelings,  it  was  almost  of  course 
that,  though  dose  in  general  on  such  matters,  he  should  tell  his 
friend,  (as  Hbe  deed  was  actually  preparing  at  the  time,  ae- 
cofdmg  to  his  instructions,)  that  he  meant  to  evince  his  grati^ 
hide  by  giving  him  the  estate  of  Sydseifi^  And  this  led  to 
the  mention  of  how  the  rest  of  1^  property  was  to  be  disposed 
of;  and,  on  his  return  to  Edinburgh,  to  his  keeping  the  disr 
position  for  some  days  by  him,  till  Mr  Bruce  could  witness  it 
Perhaps  no  other  occurrence  or  opportunity  would  have  in- 
duced him  to  open  his  mind  so  fiilly  about  his  settlements  to 
any  person.  So  that,  if  we  except  Mr  J<^m  Henderson,  Mr 
nndal  Bruce  is  the  only  person,  in  addition  to  his  brother 
Tames,  from  whom  we  conld  expect  to  receive  testimony  of  his 
iiaving  already  disposed  of  Sydserff.  He  is  r^resented  as  a 
imgle  witness  to  tills ;  and  although  this  is  scarcely  the  correat 
import  of  the  evidence,  yet,  as  he  is  at  all  events  a  most  im- 
xxrtant  witness,  tiie  most  distinct  to  this  &ct,  a  strong  attempt 
ras  made  to  diminish  the  weight  of  it-^chiefly,  as  I  recollect, 
lecanse  be  did  not  think  Waddel  insane  at  the  time  of  signing 
he  disposition  on  27th  February  1836.  His  opinion  on  that 
natter  may  be  mistaken ;  and  yet  ibis  ought  not  to  aSect  h^ 
Kxmraoy  or  recollection  of  a  fiiict,  or  credibility  in  relating  it 
rhese  two  acts  of  the  mind  are  totally  distinct,  and  exercise  very 
tifierent  fkculties.  So  that  a  mistaken  qiinion  about  a  matter 
rhere  a  person  is  not  professionally  conversant,  ought  not  to 
iflbct  his  general  credibility  regarding  a  ikct  which  occurred 
o  hioL  It  does  not  appear  that  he  was  infomed  by  Alex- 
nder  of  the  night  scene  with  Waddel  at  NuthiU,  which,  how- 
v^,  Dr  Davidson  will  not  say  proved  insanity.  And,  more- 
iver,  when  wo  recollect  the  character  of  the  insanity  as  given  try 
)r  Chiq>man,  under  whose  care  Wadd^  remained  so  long, 
rhen  tiie  insanity  was  fhlly  devekq>ed,  alter  I3th  March  183«, 
bat  ''the  disease  was  one  of  fits  and  paroxysms.  When  out 
f  the  ftts  he  was  ^en  quite  conversable.  I  have  sat  with  him 
m  hours,  and  unless  that  I  had  touched  the  key,  no  one  would 
ttre  seen  that  any  thing  was  wrong,"— Is  it  at  all  wondeifbl 
laMihitfae  probably  lAiort  calls  Mr  llndal  Bruce  made  between 
4llt  February  and  10th  March  1886,  he  should  not  have  de- 
Kfted  InsaaA^,  as  to  which  he  previously  had  no  suspicion.  In 
lB0  duum^,  Mr  Storie  saw  him  on  the  7th,  8th  or  9th  (tf  March, 
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and  nothing  that  occurred,  or  that  he  observed,  raised  the  most 
distant  suspicion  of  any  thing  wrong  in  his  miud.  In  short, 
that  MrTindal  Bruce  did  not  detect  insanity  in  Waddel,  loaves 
my  confidence  in  his  testimony  as  to  what  was  told  him  by 
Waddel  perfectly  unshaken. 

I  cannot  Uelfs  therefore,  on  the  whole,  entertaining  the  opinion, 
with  very  considerable  confidence,  that,  laying  the  onus  on  the 
defenders  as  strictly  as  may  be,  if  we  were  to  hold  even  that  the 
asserted  date  is  not  to  be  a  circumstance  to  be  taken  into  account, 
the  defenders  have  most  fully  establLihed  existence  of  the  first 
codicil  before  the  insanity  of  the  granter.  But  ii^ — as  we  aie 
bound  here  to  do,  and  as  the  jury  was  bound  to  do,— the  date  be 
taken  into  view,  which  is  only  to  be  admiuiculated,  as  our  law 
writers  term  i^  as  this  has  been  done  by  a  veiy  remarkable  con  • 
currence,  of  evidence,  extrinsic  as  well  as  intrinsic,  gathered  out 
of  the  whole  series  of  changes  he  made  on  his  settlements  during 
the  twelve  months  preceding  his  insanity,  according  to  the  vary- 
ing circumstances  occurring  during  that  period  in  the  ikmily  of 
his  brother,  and  the  corre«|)onding  changes  of  opinion  incident 
on  these  in  his  own  mind,  I  cannot  entertain  a  doubt  in  mv  own 
mind  that  the  codicil  imder  reduction  was  written  by  Waddel 
prior  to  any  appearance  of  insanity,  n^y,  certainly  of  the  date 
at  bears,  and  that  he  did  not  antedate  it 

I  have  no  occasion  to  speculate  on  wluit  may  have  misled  the 
jury,  and  made  them  arrive  at  a  conclusion  contrary,  as  I  think, 
to  the  evidence.  It  is  enough  that  it  appears  to  me  that  the 
verdict  is  fiagrantly  against  the  evidence  when  applied  to  the 
law  laid  down  by  the  Judge.  But  I  must  say  this,  that,  in  the 
argument  we  heard  in  support  of  the  verdict,  I  was  often  obligi^ 
to  recal  mv  mind  to  the  real  question  before  us,  which  was  also 
that  which  was  before  the  jury,  namely,  the  validity  a£  the 
codicil  in  1835,  which,  besides  disposing  of  Sydserff  also  dis- 
tributed the  residue  of  his  fortune,  in  so  fiur  as  not  provided 
to  his  brother  and  nieces  bv  the  trust-disposition,  to  four  per- 
sonal fiiends,  and  the  child  of  an  old  schoolfellow  and  friend, 
and  that  the  subject  of  inquiry  was  not  the  disposition  of  Syd- 
serff' to  the  Lord  President,  executed  a  year  afterwards,  when  it 
is  now  held  that  the  insanity  had  commenced.  From  the  man- 
ner in  which  the  case  was  treated,  it  was,  throughout  the  course 
of  the  argument,  an  effort  forme  to  retain  this  in  my  mmd ;  and 
one  cannot  but  fear  that  the  jury  may  not  have  been  altogether 
successful  in  relieving  their  minds  from  this  impression,  which 
may  have  infiuenced  a  verdict  so  greatly  to  the  prejudice  of  the 
justice  of  the  case. 

Upon  the  whole,  I  am  of  opinion  that  justice  lias  not  been 
done  to  the  defenders  by  this  verdict ;  and,  therefore,  that  the 
only  course  we  can  folk>w  is  to  allow  the  question  to  be  sub- 
mitted to  the  award  of  another  jury. 

Lard  Afoncrsi^.— By  the  statute  55  Qeo.  ilL  e.  42,  by  which 
trial  by  jury  in  civil  causes  was  introduced  into  Scotland,  it  was 
expressly  provided,  in  section  6th,  **  That  in  all  cases  in  which 
an  issue  or  issues  shall  have  been  directed  to  he  tried  by  a  jury, 
it  shall  be  lawfUl  and  competent  for  the  party  who  is  dissatis- 
fied with  the  verdict  to  €tppfy  to  the  Division  of  the  Court  of 
Session  which  directed  the  issue,  for  a  ntto  trial,  on  the  ^vuttd 
d  the  verdict  being  contrary  to  evidence,  on  the  ground  of  misdi- 
rection  of  the  Judge,  on  the  ground  of  the  undue  admission  or 
rejection  of  evidence,  on  the  ground  of  excess  of  dama^^  or  of 
res  noviter  veniens  ad  notitiamf  or  for  such  other  catue  as  is  essentiai 
to  the  Justice  of  the  case,** 

It  is  evident  that  this  statutoiy  provision  estaUished  a  riglit 
in  every  party  against  whom  a  verdict  might  be  given  by  a  juiy 
to  move  the  Court  to  set  aside  the  verdict,  and  grant  a  new  trial, 
not  on  grounds  of  law  only,  but  distinctly  and  specially  on  the 
ground  of  the  verdict  being  contrary  to  evidence  in  matter  of /act 
For  though  the  object  of  the  statute  was  to  introduce  a  new  sys- 
tem of  trial,  whereby  all  quesUons.of  fact  should  be  determined  by 
the  verdict  of  a  jury,  and  though,  of  course,  in  any  such  trial, 
the  jury  must,  in  the  first  instance,  be  the  sole  judges  of  the 
eiRiCt  of  the  evidence  in  r^^  to  the  matter  of  fact  in  issue, 
subject  to  any  direction  in  law  by  the  Judge  which  the  nature 
of  uie  case  mig^  call  for,  and  with  the  aid  of  such  observatioivi 
on  the  evidence  as  he  mig^t  see  cause  to  address  to  them,  it  was 
thought  indispensably  necessary,  to  the  safoty  of  that  ^stem 
itself;  and  the  working  of  it  in  r^ard  to  the  most  important  in- 
terests of  the  community,  l^t  it  should  net  be  left  witliout  some 
efficient  means  of  control  and  redress  against  the  nustakes  or 
etron  of  juries,  even  in  the  trial  of  matters  of  fuat. 

The  right  thus  given  to  the  party  to  move  for  new  trial,  and> 
tiie  poww  and  the  duty  of  the  Court  to  grant  it,  when  a  case  is^ 
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rpmsQQtcd'irlhish  appeavs  10  them  io^aill  fbrthe^esercjae  of  the 
I'powvr  anil  the  ttiajiarfite  df  tlie.  dutj',  constitute,  therefore^  ft 
teiBGhibf  the  Btnttttoi^  Imw  of  JU17  tiial  oCthcmostsfiered  Mid 
nrltalofairaedcr^  esseutcil  to  its  Yeiyexisteqce^  and  vatbout  whicliti 
4tbp<Hrtaiitas»aoe  th^  benisSts  and  blossmgs  whidii  it  i»oaiculated 
jto  faeatoitf  )on  dic.comitry^  it  eoidd  not  exist  at  all. 
' !  Accosdiiigly^  so  indlepeilsabiy  neoBssaiy  wasitbe  power  of  al* 
lowing  ia  new  trial,,  upbaany  of  thejgrounds  enumerated- iti  otflr 
:itatute,  Or  on  other  spedfie  grounder  cammed  by  tlote  Jaal  gcfiersl 
hroffds  of  the  enaekment,  fotmd  eisewbere^  tliat  it  w4s  early  it>> 
troduoed  into  the  law  of  Sngland  by  {Huctice-aloney  and  bas  been 
constantly  acted  upon  daring  a  very  long  period. 
.  Bnt  though  I  held  the  right  of  the  party  and  the  power  of  the 
Cuurt»  undoubted  as  they  ure  under  the  statute,  to  be  of  a  ^ery 
sacred  nature,  to  which  the  Court,  if  they  are  to  do  their  duty 
correctly,  must  givefuU  and  ftir  efS^  and  though  I  observe 
thnt^  in  one  of  the  early  cases  in  which  a  new#trial  was  granted, 
tlie  Lord  Justioe*Clerk,  Boyle,  used  these  words, — **  I  am  dear 
that,  in  the  infancy  of  this  institution,  the  clause  in  the  act  mvst 
Ab  liberally  construed/*  (Clerk  v.  Thomson,  1  Mur.  p.  17^,)  no  one 
is  more  sensible  than  I  am  that  it  is  one  of  the  most  delicate 
duties  winch  a  Court  can  be  called  upon  to  discharge  to  set  aside 
jtho  venUct  of  a  jury  upon  matters  offset.  It  is  not  to  be  done 
Jightiy ;  ft  is  not  to  be  done  merely  because  ibe  Judges  may 
think  t^at,  if  they  had  been  in  tlie  place  of  the  jury,' they  would 
'hawe  come  to  a  different  conclusion ;  nor  is  it  to  be  done  merdy 
because  the  verdict  may  be  opposed  to  the  o^nion  expressed  faj 
•the  Judge  in  the  trial,  although  all  authorities  hokl  that  that  is 
"wd' important  consideration  in  the  question,  and  more  or  less  so 
according  to  the  nature  of  the  case.  It  is  a  duty  wluch  rests  in 
discretion  Oertauily ;  but  it  is  not  an  arbitrary  but  a  %a/  dis- 
ctetion^  to  be  exereised  with  due  discrimination  and  with  great 
cautign. 

I  come,  therefiire,  to  the  consideration  of  this  motion  with 
(great  anxiety,  and  with  the  more  anxiety  because,  having  been 
the  Judge  before  whom  this  cause  was  tried,  and  having  felt  it 
to  be  my  duty  not  to  witMiold  from  the  jury  the  improssiQn 
wltich  the  evidence  liad  made  on  my  mind — that  impression  lead- 
ing to  a  different  v^ndict — I  am  sensible  that  more  than  double 
caution  and  consideration  is  required  of  me  before  I  disturb  the 
.vetdict  returned  by  the  jury.  And  if  I  could  conscientiously 
come  to  the  odncIuBdon  that,  witli  any  due  r^^ard  to  the  state  of 
tlie  evidence  in  reference  to  the  proper  questkin  under  trial,  and 
the  truth  and  justice  of  the  ease,  this  verdict  ought  to  stand,  it 
vrcmld  not  be  the  first  time  that  I  had  concurred  in  refiising  a 
neiw  triol,  with  whatever  difficulty,  even  where  the  verdkt  was 
oontrary  to  my  own  opinion  in  the  trial 

But  in  every  such  question,  it  is  always  of  importance  to  at- 
tend to  the  nature  of  the  cause  under  trial,  and  the  effect  of  the 
verdict  returned.  This  would  be  evident  on  the  simple  ground 
that  every  antliority  says  that  it  is  a  question  of  discretion ;  for 
the  discretion,  the  legal  discretion  in  a  Court,  can  only  be  ju«tly 
^exercised  with  reference  to  the  nature  of  the  case  before  it ;  and 
so  it  has  always  been  practically  held.  The  very  cases  referred 
to  by  the  pursuers*  counsel  proTC  this.  The  moment  those 
cases^  ami  the  nature  of  them,  are  examined,  it  becomes  evident, 
thajt  the  dicta  of  law  reliad  on  as  imperatively  laid  doWn^  have 
Tdatioti  to  an  entirely  diShrent  ohiss  of  cases,  and  a  different 
category  of  law,  from  those  to  which  the  present  case  belongs. ' 

We  inuBt  always  spesdc  with  great  diffidence  when  we  are  re- 
ferring to  authorities  in  the  law  of  England.  But  in  regard  to 
the  general  effect  of  those  authorities,  I  tMnk  we  may  safely  re- 
ly dn  the  statements  of  the  Lord  Chief  Commissioner  Adam  in 
his  bodk  on  this  subject,  taken  along  with  the  cases  in  which 
he  had  txscasion  prai^aoaHy  to  apply  the  prinoiplea.  But  one 
pcBCtieal  explanation,  given  in  a  case  of  great  importaneo,  to 
wkieh- 1  shall  afterwards  refeiv  warns  us  of  va  serious  danger 
with  reference  to  cases  of  the  general  character  which,  in  part 
at  least,  the  present  case  bears.  It  is  in  Hogg  v.  M'GiU,  March 
6,  1828 ;  4  Mur.  451  :-*-"  In  England,  questions  on  the  validity 
orii  will,  whether  on  the  ground  of  capacity  or  any  other,  are 
in  a  situatioii  wtiieh  makes  it  not  so  easy  to  derive  finom  them 
the  principles  on  which  new  uials  are  granted  as  from  other 
cases.  Whenever  there  is  real  property  they  are  tried  in  an 
action  of  ^lectment,  and  as  this  is  an  action  that  may  be  brought 
OS  Often  as  the  party  chooses,  the  Court  reAise  to  aid  hun  by 
granting?  a  new  trial.** 

But  in  general,  it  appears  to  me  that  the  statements  in  the 
Chief -C^imtffigsioner's  book;  with  reference  to  the  praotical  doc- 
trine laid  down  by  Lord  Mansfield,  give  us  as  ck«r  an  idea  of 


the  prinolpfes  on  whlcb  new  trial  is  gn^Kt^or  Kfoa^  in  %. 
Jknd  as  we  lire  lik^y  to  obtain  in  apy  other  Wa?.  Hk^I^acdilup 
lia(|  elsewhcvre  expliMned  that^.tiU  tjie  time  of  Ifcd  Miof^ 
ibm  was  some  degree  of  uncertainty  in  the  rui^  adopted,  and 
at  ■least  on  apparent  inconsistency  in  the  judgmsots ;  ^odia  ^ 
early  practice^  it  hod  been  with  great  difficoTty  thai^nev  tiitli 
Cpuld  be  obtained.  Butfo^  thegene^  priociple»her^iBaia)f 
on  tbe^Qxplonatioo  of  tho,liEtw  givjeya,  by  X«onlii(aDafieIdabdgi)ijr 
Joidgesia Bright ,ia.It;ynozv;  BuiT^ws,  ^93,  Heiiasjist^^;^ 
M  that  ffos  mi^  upqn  tba  pactipjor  co^e,  bi^t  oblj.ttte  ^m^ 
FbiQh«ptoahefftaoql«tl^9lgrl^eAge])el^rulen,  6i^-t^.c»t 
IHiclf  ¥ras  a  very  strong^ne,.  It^elate^to  ^  i^oc  mtl^^jide^ 
of  discharge,  which  w;aS'ChaUenged  cm  two  groujodi,  fo^m 
Araud.  There  was  evidence  on.  both  ndes,  and  on  both  points,  L^ 
Mansfield,  who  tried  the  case,  though  be  had  a  &ti0Dg  opamm 
the  question  of  fraud,  k/t  that  question  entirthi  to  tkjtiry  vi;hatt 
any  express  direction,  and  the  jury  found  a  general  TenUct^r  ]l< 
defendant.    Even  in  such  circumstances  anew  trial  vasgw^i 

In  giving  judgment,  Xx>rd  Mansfield  took  oocasioD  to  la;  de«s 
the  general  principles  of  new  trial  in  the  terms  which  tk  Locd 
Chi^-Coramissioner  has  incorporated  in  bis  work.  I  may  ad- 
vert to  the  principal  pajtsoges.  Hia  Lordship  read  pas^ 
from  Lord  Mansfield's  opinion,  quoted  in  Adam's  J017  Iral 
p.  179,  etseq. 

From  all  this,  it  may  be  deduced,  I.  That  the  gaoliBgora- 
fusing  new  trial  is  a  question  of  discredouy  but  ^mSpal^  vAa- 
bifywry  discretion ;  Judicial,  that  is,  on  a  coreM  and  ao&» 
ecmsideration  of  the  whole  evidence,  so  as  to  see,  ir«(&  reamik 
cWneM,  it  not  certainty,  that  the  verdict  is  wrong,  or  that  tk 
jury  have  not  duly  considered  the  evidence.  2.  Ihst  it  is  bo 
sufficient  reason  for  not  granting  a  new  trial,  if  the  drcomtoa 
appear  to  render  it  necessary  for  justice,  thai  there  bas  tta 
evidence  led  upon  both  sides,  3.  That  the  right  to  demaDd  s^ 
trial,  and  the  power  to  grant  it,  as  well  as  the  actual  exenwfif 
that  power,  are  essential  to  tlie  very  existence  of  jmy  tal'M 
4-  Tlutt  that  discretion  may  be  justly  ondlegafiy  ex^rosedera 
in  so  strong  a  cose  as  that  of  on  issue  oXfffrg^  aod/w^aisdi 
verdict  obtained  for  the  defendant.  .      . 

^  I  have  seen  nothing  to  invalidate  the  doctrine  eitaliW' 
that  case.  What  state  of  circumstances  will  be  suffio^if 
establish,  in  any  particular  case,  that  a  verdict  is  costroni^f^ 
doHcein  the  legpal  sense,  is  a  question  for  judidaldiscxetiiaaf^ 
cannot  be  brought  within  any  general  rule.  But  see  tlie  e^ 
nions  of  Dennison  and  Foster  in  that  case. 
»  I  know  not  that  it  is  necessary  to  look  farther  for  antteg 
in  the  law  of  £nghmd  ^  but  Mr  Huiherfurd  baring  refend^ 
some  cases,  it  may  be  nght  to  take  notice  at  lea^t  of  those  vBci 
are  of  a  late  date. 

«  The  case  of  Carstairs,  4  Maule  and  Sclwyn,  p.  191,  tricdk; 
fore  Lord  Ellenboroughand  a  jury  of  the  ci^  of  Lopdoa,toBB4 
on  a  question  of  mercantile  uct  and  practice.  J^^^f 
being,  i^ether  a  certain-  charge  of  commissioa  ian^nsetBe 
transactions -was  a  charge  made  m  bona  fide  for  (rosM^ctn' 
merely  a  cover  for  a  charge  of  usurious  interest  Thoe  fiwf- 
tranMy  of  evidence  as  to  the  natm^e  of  tliecommiauoMP* 
reasonableness,  on  a  banking  account.  Lord  SUenbon^f' 
recied  "  the  jury  upon  the  eridence,  that,  if  the  oooaw 
could  be  &iriy«set^to  tbe  account  of  trouble  and  "W^^JJJ^ 
it  was  notrusurious,  otherwise  if  .the  commisnon  oieoKIF 
tlie  bouajide  trouble  a^  w^  mixed  with  on  adraooe  i/i8«^ 
in  ecdeff  to  effect  an  induoement  for  Wfh  od^ranoe  ^  p"^^ 
time*  And  liis  Z4ordship  inclined,  in  lus  ch^sn)  lo  tltf^jiPli* 
tht' a^ndusit^n  thjit  Uiis  coin  mission  v^i^  imder  tlie  cs'*' 
(aaiKv.s  usiiriuus,  but  IcfY  that  qut«tiua  y^^u  lijKt^iii^T 
tlif  jurVt  Liiul  the  jury  fouiiil  fitr  Uii;  plaint  jiLi,"  ^       .^ 

'Vhiii  iviid  &  vtrdiet  in  a  matter  ot  yiercaiiiiJe  pradicc  *^- 
lilrL-mU'd  Uiti  pin mtilTn  from  tluj imput^uon  tjf  w^Jf.  Us*^ 
tiuii  for  a  Titiw  triid,  tho  rulo  was  granted,  hot  aikfira»^i^ 
dl^tliar^^Ml.  What  was  thcneniiJ  by  Lord  K][ynboTOO^  »«*J' 
&»jisiki^;re4  wjtli  Ttfen3iit»  to  tbv  iimMi        '    '  '^\fL 

tjiae^  of  \\\Q  ajimc  class*     Bat  what  -  f ^ 

»trunice?*t  jKissagt^  it  is  merely  thus,—     >  ""  ^ 

i»  nut  whether  the  verilkt  given  in  ttiii  <  li- 
oiiT!*t.'h'oa  liavG  giTou*  but  whetJitt,  havit)- 
tn  whom  Uie  vrlmle  case  wa^  fully  id^  In 
whom  i\w  hiw  upon  ch^  eul>j(?f:t  w^  di»tj 
H]n>u  tlie  ff^munds  of  argruuicnt  ougg^od  Ij  u'-  ''■  ^^      '  ^ 
M^iik'i  niiil  a  new  trial  grrmWd'V^^^^  ^^^ 
trifUft.  fi<>ci*  iiol  int^)|i^ise!y^4|ilij*  -    - 

or  tv  i{>rrixi  noma  DMljiiriG^st  error  tu  1 
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•«Jvcrt  is  that  6t  Beleher,  &c.,  \0  Bin^iahi,  '4^8*.  The  qtie«tl#«i 
was,  whether  a  deed  of  assignment  Wiatfe  by  a  bankmtvt  to  per- 
sons of  his  own  ftimil/  was  made  spontaneously  fbr  a  frandciledt 
preffeir^ce,  and'  nt  cmtemphtion  of  bankruptcv,  Thecattse  was 
tHetl  before  Chief- Justice  Tyndal,  wlio  "  left  ft  to  the  jury  to  say 
whetber  they  were  satisfied  that,  on  the  Ist  July  1831,  Mr 
Mabcrly  handed  over  these  deeds  to  his  son,  or  allowed  them  to 
be  transferred  to  his  son  of  his  own  spontaneous  flree  will,  be- 
cause he  wished  to  i^vour  his  son,  or  whether  he  did  H  because 
his  son  asked  him,  and  because,  Itnowing  the  situation  in  which 
he  was  at  that  time,  he  beliered  that,  if  he  did  not  yield  to  the 
more  gentle  request  of  his  son,  the  trustees  would  enforce  It. 
Assuming  that  he  gave  the  deed  spontaneously  to  his  son,  the 
jury  were  to  say  whether  he  was  in  such  a  situation,  looking  to 
the  whole  surrounding  circumstances,  looking  to  his  own  state- 
ment as  it  had  been  put  in  evidence  In  the  causey  as  to  consider 
his  bankruptcy  inevitable." 

The  jurv  found  for  the  defendant,— the  verdict  thus  import- 
irtg  that  the  ptafntrff^  had  fiwled  to  establish  the  case  of  frauds 
which  they  undertook  to  prove  The  Court  reftised  to  disturb 
that  verdict.  I  see  nothing  in  the  law  delivered  which  can  at 
all  ititerifere  idth  the  demand  of  a  new  trial,  as  made  in  the  pre- 
sent case.  Tyndal  says, — "  The  question  before  the  Court  now 
i%  hot  whether  we  are  absolutely  satisfied  with  the  present  ver- 
dict, but  we  are  called  upon  to  say  whether,  upon  the  fects  and 
circumstances  that  have  been  stated  before  us,  and  the  reason- 
ing of  the  learned  counsel  grounded  upon  these  fhcts,  we  are 
able,  with  sufficient  clearness,  to  see  that  the  jury  have,  upon 
all  these  fiicts  and  reasons,  come  to  ft  wrong  conclusion  in  find- 
ing their  verdict  fbr  the  defendant,  because,  where  a  case  in- 
volvea  not  matter  of  law,  but  that  which  is  purely  a  question  of 
fact,  and  that  ftict  has  been  submitted  to  those  whom  the  law 
hnM  con6t\tnted  the  jadices  facti^yte' are  not  at  liberty  to  take 
away  fhrni  the  party  the  right  Wh\eh  he  has  acquired  fhwn  the 
monfli  of  the  juiy,  though  wtt  ma^  entertaih  some  degree  of 
dotibt  whether  ^cy  have  come  to  a  Hght  conchision:  BefotiB 
we  send  the  party  down  again  we  ought  to  perceive,  if  not  with 
moM  certainty,  at  least  with  a  degree  of  clearness  approaching 
to  ft,  that  the  jury  have  done  wrong.** 

And  upon  tlie  feet  necessary  to  be  proved,  he  is  very  strong 
osrto  the  grounds  which  might  warrant  the  verdict,  especially 
in  the  point  which  I  have  mentioned  as  second. 

Mr  Justice  Park  does  indeed  tnake  use  6f  one  strong  expres- 
sion, of  which  the  pursuers  here  take  advantage,  that  the  Court 
most  "be  satisfied  that  the  Jury  Were  so- dmmetncafiu  wrong  on 
6oM  the  questions  that  they  must  necessarily  send  the  cause  to 
A  new  trial,  I  own  I  do  not  wonder  at  the  strong  expression 
employed  in  such  a  case  as  that  was,  more  especially  when  I 
reaa'hiir  strong 'statement  regardhig  tlie  evidence  on  the  ques- 
tion <rf*bodtemplation  of  bankruptcy. 

Mr  JTttstice  Bosanquet  stated  the  rtile  ita  more  general  terms 
— th!«t  the  Court  must  be  fully  satisfied  upon  the  two  questions 
hnt'^e  present  verdict  is  wrom,  before  they  can  ^sturb  it. 

Mr  Justice  Alderson,  again,  says,  that  if  he  could  have  been 
atisfied  that  the  deed  was  made  in  contemplation  of  bankruptcy 
le  would  have  given  a  new  trial,  upon  the  other  point.  Bui, 
y^fmg  into  the  evidence,  he  held  that  the  jury  were  justified  in 
[(Admg  the  contemplation  of  bankruptcy  not  to  be  proved. 

And  it  is  to  be  observed,  that  Mr  Maberly  having  been  ex»- 
lined  upon  oath,  the  jury  bould  not  have  corae  to  a  difi^rent 
i>nciiliiion  without  dotlvicting  him  of  perjury, — to  wtiich  ciiv 
QTMtttnce  all  the  Judges  attacihed  weight. 
r  ttd^re  gone,  perhaps,  taote  %lfy  than-  neoeesttry  Into  thette 
isesj  because,  fiom  tne  manher  In  whteH  they  were  pressed,  I 
Toujrat  It  my  duty  to  study  therti  earefuUy.  But  I  own  t  do 
ot  tbtttk  that  they  have  mufeh  bcarlttgon  the  present  queetion. 
Burt  let  tis  noivlof^  A  little  foto  IBe  authorities  in  our  o#n 

titx  ih&  caie  whifch  I  fortnetfy  twentloned,  <jf  Cl«*nt  i?:  Ttioni0oa, 

ne^  trikf  yHs  granted  sini^  on  iUhe  gWkind,  as  I  understand 

,  that  it  was  nictgitthf  for  mjnstite'^ifk  coie,^the  porsuer 

iririff  i&iled,  Whether  by  accident  or' tleglect^  to  lay  the  ease 

^fyt^  the  hiiT  in  a  shapdio  entitle  hiwi  to  a  vertBct.  And  in 

e  tiew  i;fitX  he  obtained  a  vWifetfot  £«5B2. 

Iti  tii6  diite^of  Bflillie  v,  Bmon;  I  Mttrray.*  3«1,  the  Oo<in 

niMd  a  ne#  tri^  the  Xi6)^<^ustice^Cldric  aim  Loi^  Robertson 

AlcMtt'iMie  obflieirVatldfis'  which  w^^/fe  kfterWards  approved  of 

^  tMe'iiM  Chittf-'CkiMtttijMioner,-^''^^ 

ntraxy  to  evidence  is  Milttier'of  Oidcretflon,  but  of  a  sound  and 


legal,  not  an  arbitrary  discretion.  It  ia  not  a  sufilcient  ground 
forgetting  aaid«  the  verdict  that  the  Court  think  they  would 
have  drawn  a  different  conclusion  fVom  the  evidence.  TMswaJs 
m  cireumstantial  case,  and  peculiarly  witinn  the  province  ctf  a 
jury;  they  were  not  merely  to  find  &ct8,  but  to  dispose  finally 
of  the  case.  In  such  a  case  it  Is  not  sufficient  that  the  verdict 
is  again^  evidence^  it  must  bo  in  the  fiice  ctf  evidence.  The 
English  authorities  do  not  appear  consistent  with  each  other, 
hut  there  seems  no  rule  against  granting  a  new  trial,  though 
there  has  been  evidence  on  both  sides.**  The  technical  ground 
being  that  the  verdict  is  omtrary  to  evidence,  I  humbly  think 
that  this  cannot  be  altered  by  the  use  of  difiTerent  terms  Uiought 
to  be  distinct.  But  their  Lordships  were  dear  that  there  is  no 
rule  (M^nst  granting  a  new  tried,  though  there  has  beeit  evidence  on 
both  sides, 

■  In  the  case  of  Skene  d.  Maberly,  2  Murray,  352,  which  was  a 
ease  of  nuimnce,  a  verdict  was  given  for  the  defenda*s  on  the 
issue  of  nuisance' or  not.  On  the  motion  for  a  new  trial,  it  was 
granted,  on  thegroond'of  the  verdict  being  contrarif  to  evidence, — 
the  Chief-Comnussiooer  stating,  that — **On  the  whole,  without 
getting  into  any  of  the  technicalities  of  the  English  law,  we  are  of 
opinion  that,  in  the  exerdse  of  a  souhd  discretion,  and  €tppl^ing 
tAe  nrikcipUs  6 fright  reason,  te  this  case,  we  have  power  to  set 
asiae  the  verdict,  and  that  it  ought  to  be  set  aside.  We  do  not 
assume  the  power  to  set  aside  the  verdict  as  contrary  to  the 
opinion  of  the  Court,  or  of  the  Judge  w/io  tried  the  case.'*  He  tlien 
referred  to  the  case  of  Bailie  v.  BrysOu,  and  explained  the  pai- 
gress  of  the  English  law ;  and  being  of  opinion  that  ther^  waa 
nothing  proved  to  contradict  the  evidence  of  the  raatericd  fact 
in  Issue  that  the  stream  was  polluted,  be  held  that  it  was  the 
duty  of  the  Court  to  grant  a  new  tri^.  In  the  end  obterving^^ 
**  The  opinion  of  the  Jndge  who  tried  the  case  being  against  the 
verdict  is  no^  a  sufficient  ground  for  granting  a  new  trial,  but  is 
certambf  a  very  strong  and  important  circumstanced* 

In  the  case  of  Kitchen  r.  Piriier,  2  Murray,  p.  584,  there  was 
evidence  on  both  tddes ;  and  the  Lord  Chief-Commissioner,  in  ad- 
dressing the  juiy,  said,-^^  Whore  there  is  con^rariebf  of  evidence, 
as  on  the  present  occasion,  the  case  \a  peculiarlif  within  the  pro- 
vince o/ the  jury ;  but  I  ihall  make  dueh  observations  as  may  as- 
aist  yoQ  in  coming  to  a  correct  conclusion.'*  And  in  the  end  he 
stated,  that  the  contradiction^  in  tiie  evidence  were  such  that 
there  must  be  peijnry  on  the  one  aide  or  tlie  other.  The  jury 
found  for  the  pursue.  On  a  motion  for  a  new  trial,  his  Lordship 
said,  that,  in  the  trial,  he  had  considered  the  case  as  one  of  con- 
tradictory evidenoB,  and  had  so  left  it  to  tdie  jury,  and  that  in 
Englaud  the  rule  was  in  such  cases,  where  there  was  reason  to 
suspect  false  swearing,  to  leave  it  to  the  jury.  **  There  are,  how- 
ever,' exeeptums  to  this,  and,  in  the  present  case,  where  there  are 
many  circumstances 'to  make  it  possible  that  justice  has  not  been 
done,  we  are  of  opinion  that  the  question  should  undergo  fiir- 
ther  investigation.'*  In  the  end  a  new  trial  was  granted,  on  the 
simsde  ground  that  it  appeared  to  the  Conrt  mae  this  case  has 
not  been  sufficient^  tried  for  the  purpose  of  justice.'*  On  theseoond 
trial  the  verdict  was  for  the  defender  on  all  the  issues^ 

Now,  that  was  a  case  of  verg  strong  contrarietg  of  evidence,  in 
which  the  whole  had  been  most  distinctly  sent  to  the  jury  by 
the  presiding  Judge.  And  yet,  the  Court,  being  of  opinion  that 
justice  had  not  been  done,  had  no  difficulty  in  sending  the  case 
to  a  new  trial. 

In  the  case  of  Clerk  v.  Spence^  8  Murray,  p*  464,  there  was  evi- 
dence on  both  sides.  It  was  a  leductioD  of  a  deed  ofsettUmenL 
There  were  three  issues.  But,  though  the  jury  negatived  the 
first  and  tiiird,  they  found  for  the  pursuer  en  the  second,  whieh 
was  substantially  a  verdict  fer  the  pursuer,  reducing  the  deed*  A 
motion  for  new  trial  was  made  on  varioos  grounds*  There  was  a 
point  as  to  the  admission  (tf  certain  witnesses  enpposed  to  hnre 
an  interest,  but  which  was  not  sustained.  But  a  hew  trial  waa 
granted.-^See  p.  468,  &c 

In  the  new  trial  the  case  was  tiiedon  the  fibrnt  msm  only,  by 
agreement,  and  the  verdict  was  for  the  defender^ 

A  new  trial  was  granted  in  a  very  remarkable  dase^  of  Mil- 
ler V.  Fraier,  4  Murray,  p.  112^  Ac^  where  there  had  been  etjiiienet 
en  both  sides,  bM  aTerdict  was  given  for  the  pmeuers.  But i  alu 
aware  that  there  was  a  stvong  specialty  in  that  case,  it  b«ng 
stated  that  there  had  been  a  tetter  admitted  in  evida^  which 
had  borne  afodse  date,  shewn  by  the  natsre  of  the  paper  on  which 
it  was  written.    A  verdict  was  obtained  for  the  defender, 

'B«t  what  appears  tome  to  be  the  most  important  caseoo  the 
sntrject  is  that  of  Hogg  v.  M^iH,  4  Murray,  446.  The  issue  was> 
die  aeMie  tu  in  the  present  case.    It  was  a  redttCtiou  of  a  testa*-"' 
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mentary  deed  of  settlement.  A  v,erdict  having  been  given  for 
the  pursuer,  a  motion  was  made  for  a  new  trial.  The  Lord  Chief- 
Commissioner,  in  granting  the  rule,  took  occasion  to  observe, 
that  **  a  deed  of  this  nature  does  not  require  the  same  degree  of 
mind  aa  in  making  a  bargain:"  and  upon  the  j&cts,  was  of  opi- 
nion that  there  was  ground  for  a  new  trial.  He  concluded  in 
these  words : — "  On  the  whole,  it  is  important  that  the  will  of  a 
person  not  of  a  sound  mind  should  not  stand,  but  it  is  equally 
important  that  the  real  will  of  a  person  destinina  his  property  should 
not  be  disturbed.  The  Court  are  of  opinion  that  this  has  not  been 
sufficientlif  taken  into  consideration  by  the  jury y  perhaps  from  its  not 
having  been  so  pointedljr  stated  to  them  as  it  might  have  been. 
We  think  it  has  not  received  aU  the  consideration  which  it  ought  to 
have  done^  and,  therefore,  that  a  new  trial  ought  to  be  granted.** 
I  consider  this  as  directly  applicable  to  the  present  case. 

On  these  various  authorities,  I  hold  it  to  be  firmly  settled, 
tfiat  there  is  nothing  in  law,  and  nothing  in  regard  to  the  legal 
discretion  to  be  exercised,  which  ought  to  prevent  the  Court  from 
granting  a  new  trial  in  tlie  present  case,  if  they  can  see^  with  suf- 
ficient clearness,  that  the  verdict  is  contrary  to  evidence,  and  that 
justice  has  not  been  done. 

I  concur  in  the  opinion  delivered  by  Lord  Medwyn,  that  the 
verdict  is  manifestly  contrary  to  evidence,  and  that  a  new  trial 
ought  to  be  granted. 

I  proceed  to  state,  but  not  at  length  or  in  detail,  the  views  of 
tlie  evidence  which  lead  me  to  this  conclusion.  I  do  not  think 
it  either  necessary  or  expedient  to  enter  into  a  detailed  discus- 
sion of  the  evidence ;  and  it  is  the  less  necessary,  as  Lord  Med- 
wyn has  gone  pretty  ftilly  into  it. 

I  must  first  direct  attention  to  the  nature  of  the  case.  It  is 
not  a  case  on  personal  iryury  or  damages,  which  may  be  of  an 
evanescent  nature.  It  is  not  a  case  relative  to  mercantile  trans- 
actions, which  may  reasonably  be  considered  as  so  peculiarly 
fitted  for  the  judgment  of  a  jury,  that,  if  once  a  jury  has  judg- 
ed of  it,  their  judgment  should  not  be  interfered  with.  This  is 
a  question  of  property,  and,  to  a  considerable  extent,  of  real  estate, 
under  which,  property  given  by  a  very  solemn  deed  to  one  man 
by  the  undoubted  absolute  proprietor,  is  to  be  given  to  another, 
by  one  decision  of  a  jury.  It  is  a  case  of  property  so  settled  by 
last  will  and  testament  (always  a  favoured  instrument  in  the 
law,)  and  impeached  on  the  single  ground  of  unsoundness  of 
mind  in  the  granter.  I  subscrit^  entirely  to  the  doctrine  laid 
down  by  the  Lord  Chief-Commissioner  in  the  case  of  Hogg, 
that  if  it  is  of  importance  that  a  deed  executed  by  a  man  not  of 
sound  mind  should  not  stand,  it  is  of  not  less  Importance  that 
a  deed  executed  by  a  man  of  sound  mind  should  not  be  disturb- 
ed without  sufficient  grounds. 

Into  the  motives  which  may  have  influenced  a  testator  in  set- 
tling his  property  in  a  particular  manner,  or  into  the  propriety 
or  impropriety  of  the  parties  benefited  by  such  deeds  accepting 
of  the  benefits,  it  is  not  for  any  Court  or  for  any  jury  to  hi- 
quire,  or  even  to  speculate,  except  in  so  far  as  the  rationality 
and  consistency  of  the  intentions  expressed  may  enter  into  the 
question  of  soundness  of  mind  or  not.  If  the  jury  in  the  pre- 
Hent  case  were  at  all  influenced  by  any  such  views,  it  would  be 
a  misimderstandlng  of  their  duty,  and  a  decision  upon  impression, 
and  not  upon  the  evidence  as  applied  to  the  proper  issue  before 
them. 

The  next  thing  material  to  be  attended  to  is  the  true  nature 
of  the  issue.  It  relates  solely  to  the  holograph  codicil  of  3d  Janu- 
ary 1835.  It  is  not  at  all  connected  with  any  other  deed.  The 
single  ground  of  reduction  in  the  summons  is,  that  the  deceas- 
ed was  of  utisound  mind  at  the  time  when  that  codicil  (^admitted 
to  be  holograph  of  the  deceased,)  was  Written.  There  is  no  aver- 
ment in  the  summons  or  record  that  that  writ  was  obtained 
finom  the'  deceased  by  fi:aud  or  undue  influence,  or  any  form  of 
im'&ir  means,  and  no  plea  in  law  to  that  efibct.  There  is  no 
averment,  and  not  even  an  insinuation,  of  any  such  thing.  It 
ia  a  simple  naked  case  of  unsoundness  of  mind  at  the  date  of  the 
writing  alleged,  with  only  this  addition,  that  the  deed,  though 
probative  of  its  substance  as  a  holograph  writ,  does  not  by  it- 
self prove  its  date.  ' 

And  1  must  observe,  that,  when  an  issue  under  a  summons 
so  libelled,  and  a  record  so  constituted,  is  taken  by  a  pursuer, 
without  any  notice  whatever  of  an  allegation  or  supposition  of 
&  case  of  ftuud,  undue  influence  or  dictation,  it  would  be  a  griev- 
ous iiyustice  to  the  defender  to  have  the  simple  issue,  which  by 
the  summons  and  record  is  upon  unsoundness  only,  turned,  by 
argument  and  insinuation,  into  an  Issue  of  fVaud  and  undue  in- 
fluence.   If  any  other  view  were  to  be  taken  of  the  nature  of 


such  an  isstte,  it  would  tender  liie  prksektfbrmtitniiamk 
the  trial  of  such  cases  a  very  dangerous  system  of  practiccii 
regard  to  the  property  and  the  most  imjxntaot  intoestfofi^ 
community. 

Nevertheless,  It  will  not  be  on  this  pohrtthatmytpiajs 
the  present  caseiirill  be  mainly  rested.  Beccnse,  from  tk  m 
which  I  take  of  the  evidence,  there  ii  not,  in  mj  wp^t^mst 
a  vestige  of  evidence  of  any  such  undue  infltieDce.  or  era  ^ 
the  slightest  interference  with  the  firee  and  deiaenteiScf 
the  testator  in  the  single  matter  wliidi  h  here  in  qontkn. 

I  have  elsewhere  explained  fully  the  view  whicbltiba6i 
law  applicable  to  the  issue  in  this  case.  I  shall  not  rmat  k: 
it  is  unnecessary,  and  could  not  be  ^fone  witbont  enteni^s^ 
all  the  details  on  whidi  it  depends.  "Die  matetialpoiiitbB 
ply  that,  though  it  might  be  a  doabtfbl  question  iditt  thoiiik 
the  efi'ect,  in  the  case  of  alleged  Insanity  or  fttrntf,  ifilBi 
were  no  evidence  as  to  the  date  of  the  holograph  wnt,  tk« 
way  or  the  other,  the  utmost  that  can  be  required  of  tKlio& 
of  the  writ  is,  that  he  should  produce  reasonable  ente 
either  direct,  or  by  facts  and  circumstances  of  sufBoeBtfo^ 
to  shew  that  that  writ  was  executed  either  of  ti»  yvjin 
which  it  bears,  or  had  existence  befbre  the  time  vfteBOfitifr 
of  insanity  is  proved  to  have  existed. 

Now,  waiving  any  discussron  of  that  doubtfid  ({Batiias 
the  hypothesis  of  there  being  no  evidence  at  all-the(»infr 
the  other,  my  opinion  was  and  is,  that  the  defefiden  iH^ 
evidence  abundantly  sufficient  to  satisfy  the  Ta7lliBBlti^ 
mand  which  thcf  law  ever  made  im  wch  a  party,  Isnipats 
adminiculate  the  date  of  the  hologpmph  writ 

Two  points  were  granted  in  trhe  argument,  "irttcBteeatDa 
to  go  a  good  way:  Ist,  that  WRtiam  Waddd  M  d#ifr 
tion,  when  in  sound  faiind,  to  settle  Mf  estate  of  Sf^af*^ 
Lord  President ;  and  2d,  that  i!ie  pmne^  cbddtiDl  o^fit 
evidence  of  insanity  so  far  back  as  tlie  date  WHditl»1iiiIW 
codicil  of  3d  January  tSS^bears.  Bulrwftet!terfrtfN«n* 
these  facts  are  certain,  on  the  ^nost  ttnqui^tiobalwMSM? 

If  a  matter  of  this  kind  is  to  be  ^eWed  in  any  figlt^to 
mon  sense  and  reasonable  attentioii  td  endenbe^  it  v^rilWi 
difficult  matter,  in  any  case  wheTe  the  •ddihehi]^  IMafis  i 
proved  and  admitted,  and  a  writ,  liroUiitite  m.affMi  1I»^ 
precisely  calculated  to  xxtrj  that  intaation  into  efte^  ^P 
duced,  to  make  any  Court  fcBeve  that  that  writ  iHCi  ooi" 
in  a  state  of  insanity,  or  that,  wifb6tkt  an^  evJdeBe*4fc*t«[ 
executed  after  insafiitjr  or  of  «^iflfet^t;*date0^  M^' 
bears,  it  must'  be  taken  as  the  deed  of  a  nan  ohnsMH^ 

But  the  matter  is  not  1^  in  this  easel*  rift,  iisif# 
state  of  doubt.  It  appears  to  me  that  there  is  here  ««• 
lation  of  evidence,  real  and  writteh,  and  plut^  P'^^^^S 
testably,  to  my  entire  conviction,  If  notah0tfltttdy,t|«lticw 
was  written  of  the  very  date  wWi^  it  b«tfs;  thrt,i*tfl«5 
it  existed  long  befbre  the  slightest  pietenccrdf  hnafty^* 

But  before  stating  very  brieAy  the  heads  ef  M^^ 
(for  I  shall  go  no  fisirther,)  I  must  observe,  that  we  ■•♦g 
of  sucli  evidence  according  to  tfae'ceniinioA  iense  |*i«ri|it**j 
are  every  day  applied  to  any  «milar  qoestidiL'  1»  "*?* 
place,  we  arc  not  to  take  every  cme  cSrctittntoe^  is  ttei*^ 
tion  by  itself  as  if  it  were  the  only  maMer  fe  pW<<^J 
bound  to  connect  the  wholi^  facts  tegettief.'  13telti««tti* 
case  of  the  defenders  lies  in  a  combiDktiMi  of  mA  M  *' 
court  or  jury  can  possibly  rerist,  wittiout  b^ng  it  MriW^ 
In  ITk'  ,^1^cclnf/ place»  wc  nrc  not  to  be  mial^  (lai  tf  ^.  ^ 
wtTo  BO  mislml,  it  ia  but  an  oeco^nt  of  the  crrtf  flf  *•*  *'l 
by  rn^i^.'  nyrntisfft,  su^pirinns  Of  insinunfiims  of  l<fff /■i*M*" 
-irliirli  rliprp  h  no  tnicp,  cither  in  avcniiE?nt  in  tlreiw«4*f*^ 
fit- life  in  the  trial.  \V^  slth  bound  to  look  at  tK'  '^^^ 
rt'asoTjnhIc  men,  and  et^  wh(*thef,  taking  It  all  tiyOiftBjl 
nnt  cEtiibllsih,  to  the  convic"ti<>ii  of  any  reaanuftfe  ""^ 
miml,  tlmt  this  writ  was  executed  of  the  dsievhfcS 
at  q\\  evontp,  at  a  time  when  tbe  tpytat^  v«*  of 
?otind  mind.  It  is  in  vain  to  uny  that  Hie  Jofy  t-.  ^^ 
diffi^rptit  infferi-nc^.  Th(?  question  is,  whetlies^  If  ^.ffZ 
(hftving  tbc^  po}rer,  no  doubt,  of  fHTing  t  ^eam  mA  ^ 
uerr  nof  m  inftiiifh^t  pai^rohle  errurf 

Now,  let  us  forn  moment  lav  asldi?  the — 

a^ont  insanity  iit  Fthmary  mtJ  Mrtn^h  lenSfij  Ili4  d  "•jJJ 
nrtioiis  of  thut  periocL  nnd  Lay  tuide  evi?ry  iMof  tiK  *^ 
lb>  disposition  of  27  th  Febnmty  ISJifv  atrf  I   '  ' 
rt'lating  to  the  cfxllcil  of  Jnnnrt'ty  lt*fl5,  sail 
thtT  the  ndmt>ii>kjL  nrc  not  «u|emT 
toi^r  hefiirt  any  aifiptM^V 
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awhut^  of^tlia  eh«jiawd  begin..  9a(  the  oatuna  qoufse 
L8»  to  look  4cst  at  th^^  aeedit9el(  in  its  cpnnectlon  with  the  tarust* 
le^  poii£iia«§dbr  executed  in  a  «tate  of  sanity* 

1.  The  trust-deed  is  rery  particular,'and  shews  that  the  testator 
vra^iooking  forwaed  ,to  vaiipas  conling^ncied,  but  most  parti- 
i'olarly  j^  tbe.coatiogency  pt.his  nephew  feiliog  without  isaiieu 
lie  did  not  nierely  rese^nre  ix)wer  to  alter.  He  destined  th^  estate 
'A  that  CQiiting^ju^  to  any  person^  to  be  named  by  him  by.  a  writing 
ioder  hialumd.  I  think  that  the  deed  was  so  framed  (accord- 
log  to  a  rery  common  practioev)  for  the  vejy  purpose  of  enabling 
iium  upon  thai  contingency,  by  a  private  writing  <if  his  own, 
withoMt,  communiqatioji  witu  any  agents  to  settle  the  fee  of  his 
property  in  another  m;^nei!»  by  simple  instructions  to  liis  trus* 
tees.  Without  going  into  the  oth^  details,  which,  however, 
ire  very  important,  the  natura  of  the  codicil  is,  that  the  con*- 
tiogency  having  taken  place,  heyerysoon  after  fulfilled  his 
intention  by  making  a  new  destination  to  satisfy  the  provision 
in  the  trust-deed,  by  ^private  writing  of  liis  own,  which  he 
immediately  sealed  up.  If  there  were  no  interests  to  make  a 
muse  out  of  such  an  occurrence^  this  would  be  a  simple  matter 
)f  plain  truth. '  ^But  there  is  more  in  the  matter,  for  the  trust- 
Iced  having  been  sealed  up  in  January  1834  under  a  cover 
rhich  never  was  opened  till  after  Waddel's  death,  there  are 
ranoqs  partkulars  in  the  codicil  of  3d  January  1835  having 
1  precise  ret^nce  to.  special  provisions  in  the  trust-deed,  which 
^uld  bci.lcnown  to  no  one  bat  Waddel  himself  and  Mr  Storie, 
vhx>  had,  no  conununicatloa  with  him.  But  these  things  have 
^n  abuudat^ly  commented  on,  and  I  will  not  farther  enlaige 
m  them. 

3.  Tl>ai«  anB  thfee  other  codicila  written  with  Waddel's  own 
1^  oa  the  same  ab^t  of  papeWi  all  of  which»  in  a  very  precise 
nanner,  i^efer  to  one  another,  and  through  fuch  reference  to  the 
Irst  0(»dlciU.0De  of  them,  being  on  the  5th  S'ebruary,  only  two 
Uys  at^r  the  date  of  the  dn^  and  the  connection  in  the  par- 
:iou3^u»  is  iO.Yery  pecnUar  that  a  man  must  have  a  very  sus- 
)IciQ^a  ^magmation  who  can  entertain  the  slightest  doubt  of  the 
;rHthafiid  ^^ty  of  the  whole  toother.  Looked  at  with  the 
*ye  of  cQfDounon  senses  it  is  impossible  to  doubt  it 

3.  TH^  last  of  th«  codicils  on  ^tpi^r»  bearing  the  date  <^ 
)th  October,  1835,  «has  always  a^peved  to  me  to  clench  the 
vbqte  xpiUten  Heamng  to  provide,  lor  the  testator^s  nieces,  it 
naijea  loefei^ncf  to  a  negattatioH  for  an  a^re^ment,  as  then  in  pro^ 
p^  and  makes  ^  provision  oltemativefiff  according  as  that 
tgrsemetnt  should  be  oompleted  or  not.  Now,  by  the  testimonv 
)7^  Fisheiv  and  dQ9amenta|:y  evidence,  it  is  proved  that  such 
m  unpfi^rtant  agi»eB|ent  was  then  in  preparatioo,  but  was  de- 
aje4  ^  A  4i^ulty  which iiad  oocuxzed;  and  it  is  also  proved, 
hat  that  agroemant  was  afterwards  completed  on  the  30th  No- 
rember  1835,  and  a  transfer  of  bank  shares  made  in  terms  of  it 
)n  ih»  eth  JanuAiT  1830.  It  is  psoved  by  Pisher  that  Waddel 
pas  t&mofperfeeAf  aoimd  mind,  and  it  is  proved  that  the  pur- 
luars  )uMre  ta&n  tie  fidlbei^^  the  traxiiBfer  down  to  the  pre- 
iQnt.mament 

Thg^  argument  for  the  pursuerson  this  matter  appeared  to  me 
0  be  of  a  very  extraordinary  nature— that,  because  the  trana- 
.ction  waebei^ialf  the  pursuers  were  entitled  to  take  the  be- 
\m  Qf  it  witliont  admitting  that  Waddel  was  then  of  sound 
tuad<  Tnis  is  rather  singular.  It  requires  more  mind  to  make 
» ba^^ia  \i^  which  a  man  parts  with  his  property  in  his  Ufetime 
haa  to  make  a  testament  for  suocession  after  Ins  death.  And 
et  ^.pursuers'  code  of  morality  is,  that  they  mi^ht  take  their 
inole*s  property  in  hit  lifetime,  because  the  transaction  was  bene- 
'\cial. to  themt  and  yet  allege  that  he  was  not  of  sound  mind,  either 
ben  or  when  he  made  his  testamentazy  codicils  sometime  be- 
ive. 

Stat  the  dosing  point  is  this.  The  codicil  of  9th  October 
loara  zeliecencis  to  the  prior  oodiciU  on  the  same  paper,  and  it 
paaJw  of  an  agreement  then  in  progress,  on  the  completion  or 
kOUtoompletion  of  which  its  effect  was  to  depend.  That  agree- 
Mipi^.vas  n  ^iepmienoe  at  the  time,  and  it  was  completed  after- 
r«i^  ^Wfi  Waddel  is  proved  to  have  been  of  sound  mind. 
Int  tne.^fl4¥!il  of  3d  January  1835  must  have  been  written  b^ 
ore  ikat  q/'9th  October  1835,  and  consequently  it  was  written 
i^fjg  ff^€ui(i$lM>0»viasmndstateo/nUnd, 

jSQiw  only  lu^wer  made  to  this  appears  to  me  to  be  of  no  weight 
^iwr. .  H  assumes  in/Uunee  and  dictation  without  a  grain  of 
It  assumes  a  system  of  artifice  and  contrivance  so 
faadr^im^  and»  in  tmth,  impossible,  as  to  render  it 

ripadmusibha)  in  any  fair  consideration  of  evidence.  It 

Qf^QSea  that  the  oodieil  of  .9th  October  only  shews  that  thj^ 


person  who  wrote  or  dictated  it  knew  the  state  of  the  negotia- 
tion at  the  time.  But  this  is  mere  imagination,  for  which  there 
is  no  foundation  either  in  evidence  or  in  common  sense  and 
reason.  The  whole  facts  must  be  looked  at  together,  and  I  ap- 
prehend that  such  a  manner  of  explaining  away  a  combination 
of  facts  of  real  and  written  evidence  cannot  be  received  by  any 
court,  and,  if  pressed  upon  a  juiy,  could  not  fail  to  lead  them 
into  manifest  error. 

4.  It  is  clear  that  the  first  codicil  must  have  been  written  in 
the  lifetime  of  James  WaddeL 

In  the  first  codicil  itself;  the  testator  speaks  of  "Ids  brother* 
in  terms  implying  that  he  was  then  alive.  But  the  second,  exe- 
cuted on  the  5th  February  1835,  is  quite  express, — "In  the. 
e\ieni  of  my  brother  dying,**  &c.  So  that  there  can  be  no  doubt' 
that  he  had  not  died  at  the  time  when  that  codicil  was  written. 

But  James  Waddel  died  in  August  1835 ;  and  it  is  impossible 
to  allege,  and  has  not  been  alleged,  that  the  testator  was  not  of 
sound  disposing  mind  at  that  time.  The  evidence  proves  in- 
contestably  that  he  was  perfectly  sound  then  and  long  after. 

5.  The  separate  codicil,  dated  21st  January  1836,  revoking 
the  promise  or  bequest  to  Anne  Waddel,  plainly  refers  both  to 
i\i^  first  and  to  the  third  codicils,  and  that  having  been  executed 
before  witnesses  subscribing  it,  there  can  be  no  reasonable  ques- 
tion about  the  date  of  it ;  and  I  see  no  evidence  of  insanity 

Srior  even  to  that  date.    Dr  Davidson  s^w  none  on  the  20^h 
anuary. 

6.  If  there  is  fidth  in  evidence,  the  receipt  or  acknowledg- 
ment by  Henderson,  dated  5th  February  1835,  (print,  p.  103,) 
proves  that  this  paper  of  codicils  was  put  into  Henderson's  pos- 
session, sealed  up,  on  that  day.  For,  whatever  the  pursuelrs 
may  mjEd&e  of  the  unexplained  circumstance  about  another  ac- 
knowledgment, there  can  be  no  doubt  that  that  now  referred  tp 
relates  to  the  very  paper  on  which  the  five  codicils  are  written. 

7.  In  October  1835,  Waddel  began  to  give  instructions  tq 
Mr  Storie  to  pr^are  a  regular  disposition  of  Sydserffin  favour 
of  the  Lord  President ;  and  it  is  to  my  mind  utterly  inconceiv- 
able that  the  codicil  under  reduction  could  have  b^  executed 
afler  that 

These  are  all  facts  of  reo/eviicience—aU  tending  to  one  result—* 
and  demonstrating  that  the  codicil  must  have  been  executed  of, 
the  date  which  it  bears,  and  at  all  events  long  before  Uiere  if 
any  evidence  of  insanity. 

But,  to  leave  no  room  for  any  doubt  as  to  the  reality  of  thai 
result,  there  is,  besides,  a  great  deal  of  extraneous  evidence  of 
a  different  sort^  proving  that  Waddel  spoke  to  various  persons, 
not  only  of  his  intention  to  settle  SydserffovL  the  President,  but 
of  his  havmg  actually  done  it. 

He  told— 

1.  Alexander,  pp.  20-24. — ^That  he  was  not  to  leave  it  to 
James's  family. 

2.  Henderson,  201. — ^Expressly  that  SydserJfwtLa  to  go  to  (hQ 
President    Perfectly  dear  then.    It  was  1 835. 

3.  Fisher,  207, 208. — Waddel  told  his  brother  either  had  madfy 
or  was  to  make,  a  settlement  of  Sydserfi'on  the  President.  This 
early  in  spring  1835.    Died  in  Augnst. 

An  objection  was  taken  that  this  is  second  hearsay.  But  I 
hold  it  to  be  competent  even  in  that  view,  James  being  dead. 
The  case  Smith  v.  Bank  of  Scotland,  7th  December  1826,  goes 
far  to  sanction  it 

But,  besides  this,  the  statement  was  connected  with  the  mak" 
ing  of  James's  own  settlement,  in  which  Mr  Fisher  was  then 
engaged ;  and  it  was  very  material  for  explaining  the  nature 
and  terms  of  that  settlement,  as  James  proposed  to  make  it. 
At  any  rate,  it  must  be  taken  at  present  as  part  of  the  evidence 
in  the  cause. 

4.  Forbes,  211,  212. — Still  more  positive  that  James  told  him 
William  had  made  him  aware  that  he  had  already  settled  Syd- 
serff  on  the  President  This  in  spring  1835,  while  James's  set* 
tlement  was  in  preparation. 

5.  Dr  TFateon.— Though  not  so  distinct,  equally  positive.  Ho 
said  it  had  been  arranged  as  to  Sydser£^ 

6.  Tindal  Bruce,  203.— On  27th  January  1836.  It  is  not  denied 
that  his  testimony  is  positive  to  the  point,  as  to  all  the  substance 
of  the  codicil  But  they  olyect,  1.  to  his  credit  I  see  no 
ground  for  it.  But  they  say,  2.  Waddel  was  then  insane.  It  Is 
very  doubtful  if  there  is  ground  for  this  as  matter  of  fact.  A 
single  incident  in  the  middle  of  the  night  is  founded  on.  Dr 
Davidson  can  only  say  it  might  indicate  that  he  was  threatened 
yr'iih  9Si  Qftack  of  wsanity.    He  h"^ ^ "* *-.i-^ 


550 


REPORTS  OF  CASKS  DECIDED 


[Wy 


'  "put  wiO  tWs  talce  away  the  cJenr  and  ptaitivt  fects  told  to 
Bruce,  with  perfc?ct  clearness  and  self-possession  the  day  before, 
'^hen  that  statement  is  found  to  correspond  accurately  with  the 
actual  fact,  in  the  existence  of  the  codtcH  having  their  precise 
Objects  and  effbct  ?  I  cannot  so  deal  with  such  evidence ;  and 
if  the  jurv  rejected  it,  agreeing  as  it  does  with  all  the  other 
ftcts  of  the  case,  I  think  that  they  vent  against  plain  evidence, 
which  they  were  bound  to  receive.  When  I  combine  all  this 
evidence,  real,  written  and  parole,  together,  I  think  that  it  makes 
a  case  of  fact  proved  beyond  the  reach  of  rational  doubt.  But 
I  will  not  enlarge  fkrther. 

Now,  what  evidence  is  there  to  set  against  this  in  regard  to  the 
tnaterial  question  of  the  time  when  this  deed  was  exectited.  I 
ihust  fairly  profess  that  I  can  soe  none  at  all.  There  is  not  a 
shadow  of  evidence  that  e^en  touches  the  point.  Anpnnents 
indeed  are  used  to  induce  a  belief  that,  by  posmhility,  tnrongh 
undue  in/fuencej  dictation,  or  other  means,  the  codicil  may  have 
been  executed  after  Waddel  was  insane.  I  think  it  literally 
impossihJe^  in  the  face  of  the  evidence  to  which  I  have  adverted. 
But,  waiving  any  question  as  to  the  relevancy  or  competency  of 
such  statements  under  the  issue,  where  is  the  evidence  of  any 
such  thing  ?    I  see  none  whatever. 

1.  On  the  28th  of  February  1836,  this  paper,  with  others, 
was  put  into  the  hands  of  Chalmers,  and  an  inventory  made  of 
them,  as  they  were  afterwards  deposited  with  the  Sheriff;  and 
we  are  now  to  take  it  that  Waddel  was  insane  on  the  27th. 
But  though  it  is  true  that,  till  then,  the  codicil  had  not  been 

J>roduced  or  exhibited,  except  to  Henderson  under  cover,  there 
s  no  doubt  of  its  identity  ;  and  if  there  is  fkith  in  evidence,  it 
IS  proved  to  demonstration  that  it  existed  long  before,  and  even 
ihat  irenderson  got  it  on  5th  February  1835.  The  mere  insinua- 
tion, therefore,  does  not  at  all  meet  the  facts  in  evidence. 

2.  It  is  said  that  Waddel  did  not  mention  the  execution  of 
jthe  codicil  to  Bruce  in  February  1835,  nor  to  the  Lord  Presi- 
ident,  nor  to  Storie. 

Tliis  is  a  mere  negative  circumstance,  which  proves  nothing 
positive.  It  is  easily  accounted  for,  but  can  be  of  no  weight 
when  it  appears  that  he  did  communicate  wlmt  he  had  done  to 
his  brother,  James  Waddel. 

Tlie  pre.ouraptionls,  that  he  made  the  deed  in  a  hofofp-aph  IWrm 
on  purpose,  because  he  did  not  choose  to  make  all  his  purposes 
in  It  known  to  others.  How  he  came  to  mention  it  at  last  to 
Tindal  Bruce,  in  a  raom(hit  of  confidence,  is  explained  in  the 
simplest  manner  by  the  way  in  which  the  conversation  began, 
and  by  the  fact  that  he  had  already  given  instrtictiont  to  8torie 
to  prepare  a  trust -dis^ltion  to  the  President,  which  he  meant 
to  deliver  immediately.  But  nothing  can  be  more  natural  than 
that  he  should  not  have  thought  of  making  any  such  communis 
cation  of  his  private  arrangements  at  an  earlier  period. 

As  to  the  President  and  Mr  Storie,  it  is  to  be  remembered, 
that  the  codicil  contained  a  great  deal  more  than  what  relatctl 
to  Sydserff,  which  he  might  naturally  not  choose  to  disclose  to 
them.  And  as  to  Sydserff,  it  was  unnecessanr  to  mention  it, 
when  he  was  about  to  execute  a  regtilar  deed  for  conveying  il 

3.  Much  reliance  is  placed  on  certain  statements  in  the  me- 
morandum of  Henderson,  his  letter  to  Dickenson,  and  the  un- 
explained circumstance  concerning  a  certain  receipt  or  acknow- 
ledgment. 

I^ot withstanding  the  importance  which  has  l^n  attached  to 
these  circumstances,  the  extreme  anxiety  with  which  they  are 

.pressed  on  us,  I  cannot  for  my  Kfe  see  how  they  can  be  regarded 
as  evidence  to  affbct  the  date  of  this  decJd,  or  to  do  away  b1\  the 

'positive  evidence  concerning  that  date.  Mr  Henderson  may 
nave  made  mistakes  in  his  memorandum,  as  it  is  clear  that  his 
memory  was  not  very  good  ;  and  it  may  be  impossible,  now  when 

"he  is  dead,  to  explain  the  meaning  and  history  ot  the  acknow- 
ledgment regarding  a  third  paper  referred  to.  But  the  paper  of 
codicils  is  here,  and  the  question  is,  at  what  date  it  was  exe- 
cuted ?  And  how  such  an  unexplained  circumstance  about  some- 
thing else  can  affect  that  question  I  cannot  see.  There  is  no 
case  made  of  that  deed  having  been  revoked ;  and  it  could  not 

.  possibly  be  so,  seeing  that  we  have  clear  evidence  that  Mr 

\w^ddQ\  retained  hid  nill  intention  as  expressed  in  it,  and  had 

'preserved  the  instrument  itself  with  great  care.  But  there  is 
po  such  case ;  and  we  must  always  iremember  what  the  true  ques- 

',;tion  in  issue  U*  The  pursuers  may  conjure  up  suspidons  and 
Imaginations  of  some  thing  they  don't  know  what.  But'  ihe 
question  always  returns,  how  ^oes  this  bear  to  meet  or  c^r^rtet 

'  \^  accumulatiou  of  ^vidpnc^  donceming  the  actual  dkte  of  this 
coclictl?  '1 


Wlth-ir«gfltfd  tO'ti^  posagdin  .*H)CndGMfai^«kiiert»  I)kd» 
ton,  H  appears  to  me  ti»  have  ariMD  fnm  aieijr  giwiMika 
jealousy  of  Mr  Fisher*  Bot»  as  to  ii»  matter  ia  hnd,  teii 
of  proving  that  Henderson  was  indmately  acqaaiDtal  nk 
WaxMd's  private  popcM,  and  knew  itf  vametbiii^  to  cadnfff 
the  deeds  which  IFiahernngfat'disaoifer,  it  apptantaiaetopoR 
the  very  reverse.  Long  befiKre  eillKr  the  memonudiim  v  tJK 
letter  to  Dickeuaon  was  written,  Waddel's  repositadn  bid  beck 
sealed  up,  and  were  under  ihe  oonunand  of  theSbenfi:  H«> 
derson's  groandleM  afprekenaum,  thcTefete,  etidentlj  w,  tht 
there  might  be  sometlin^ aoMHig  th(»e  private pifmvftM 
Ae  had  no  knotokdge  at  alL  And  aa  meshing  of  the  kiad  ha 
been  found  among  theni^  this  just  demonstnites  that  fiodcrai 
was  not  In  such  a  state  of  oonfldenoe  ^rith  Waddel  ai  to  be  i^ 
mitted  into  all  his  privmtoeecrekti 

Tlie  way  in  whioli  these  dnumetanoaeare  attempted  to  kr 
made  available  to  tbe  xNonuen  ia,  by  making  thsm UitfMid 
of  a  surmise  or  anapicion  that  Henderton  may  haTs  a^iIo^ 
undue  influence,  and,  by  distation  or  otherwise,  got  tbe  ^eid 
executed  after  Waddel  was  inaane.  If  theaeis  truth  his«iden 
this  is  impoasible.  Bnt  it  is  at  best  a  merecuspiaoacf  ipw- 
bility.  And  it  ia  evidently  gtooncUeaa  ia  its  vciy  Uik  he 
Waddel  was  met  fiuuoiia,  nor«  man  of  easy  diipoatun,  tok 
led  to  suoh  a  thing  by  Hendersoii,  or  any  one  dse.  Oatbec» 
trary,  he  ie  proved  to  iuite  been  latlier  irritable  and  sMt  ^ 
Ills  own  purpoee.  But  it  is  unneoesaary.to  speeslalfi  «Imii 
thing  of  whick  there  is  no  evldelicei  Thm  uwAtgtmdi^ 
deuce  that  Henderson  ever  naereited  any  influeuceoicr  Wad^ 
though  he  was  undoubtedly  an  intinmte  friead. 

It  is  thought  to  be  aurprising,  that  do -draft  of  tltt  codicil  hiJ 
been  Ibund,  and  it  ia  said  tha*  the  deed  is  so  fhimed  tbi  m 


man  of  law  must  have  been  connected  with  it  I  set  m»kmj^ 
either  druumstanse.  Wiwn  he  ckoee  to  write  his  oodidl  ^ 
his  own  hand,  and  then  seal  it  up,  it  was  evtdenth  fortbefv- 
pose  of  peventing  the  centeDta  of  it  from,  being  kioviw  Bn. 
with  suoh  a  purpose  it  would,  indeed,  have  been  the  actof  taai- 
man  to  have  kept  the  draft  of  sudi  a  document  lying  opci  aMK 
his  p^Mrs.  And  as  to  the  Ibnn  of  the  writing,  it  if  pw<4  ^ 
Wiilfam  Waddel^waa  an  aoutOiand  inteUigfiit  nun,  ^^ 
read.  He  had  great. experience  in  the  werid;  aadoscvn^ 
says,  that  he  was  the  beat oma  of  bnalneaa  be  ty^M^^^e^ 
with.  What  wonder,  then,  tiiat >  he  aho«dd  have  kaown  isf  « 
frame  so  simple  an  ioafcrament  aa  thifr  ia.  Buti  ia  naii^  ■- 
less  the  date  of  tlie  inatrumenl^^an  be  impoMMf  it  ai^ 
nothing  by  what  meana  he  ^ot  tli«l  knoiriedge. 

I  could  say  a  great  deal  more  upon  thia  part  if  tbtciie;  ie^ 
t  abstain,  and  ihali  go.  no  iarther, 

Mr  Ruthertod  vas  not  wrong  in  expecting  tbst  I  Mi  ^ 
once  state,  to  the  Court  tfaait,  with  theckn^  ia  law,  liii'^ 
the  whole  qaestion  of  fwt  upon-  the  evadunee  to  ^fttj^^ 
the  observations  which  I  tiioagltt  it  .neoeasaiy  toaddnE9t»i»i^ 
But,  notwithstanding  thia,  it  ia  atlll  a  perfect,  coiaperfiti^ 
legal  question,  whether  the  verdict  ia  not  ooatrtrf  to  tbe  If )- 
denee  ?  In  sevend  of  the  caaea  which  1  have^j^ami  MU/^ 
liah  and  Scotch,  the  same  thing  took  pUne»  and  ii  osoami^. 
remarkably  in  the  oaae  of  Skene  0.  Maberiy. 

I  am  of  opmion  that  this  verdiet  is  manifestly  ooatnTf^^ 
xience.  I  think  it  contrary  to  all  the  mat^ial  of  Jdeoce  it » 
proper  question  at  issue ;  and,  thexefoie,  thai  it  is  metatn  > 
justice  that  a  new  trial  should  be  graated.  TlKN#lbt«i«»' 
perplexed  by  the  quantity  of  matter  brought  into-it,  J  br«^ 
sidered  it  all  with  as  much  care  as  I  am  capable  of;  tadlli' 
come  to  this  optmon  as  deliberately  aa  I  everdU  iaw  ^ 
within  my  r^f»ol1«^f on  — .^—  I 

iMtii   M'f/rtf_tf^ — I    li:ul   ih\.'  J.p|  l'|  nil  ,  i  i  J «  M  I  <>l    t  ( 1 1- •  s^- -lj(  j^^.  -  '  h- -^^ 

were  011  si  iVinnc  r  wii^iioii  U-furt  thv  t  >nirt,  Vbifn  ii*ffj 
before  us  now,  and  !  ervtin^ly  agr^  vitb  mlml  bai  bm^i 
by  lionl  MujKrrtili^  Thiii  wu  have  mithinif  tuilui 
case.  But  i  mutii  aaj,  that  in  pivparju«  Utvvt  t»«i 
greater  pRlii  nnd  difl]<:uUy  than  I  ever  ei|i«riCD«»il 
■ever  to  expcHc^ici^,  ur  thuf?  I  tliiuk  it  poiv^ilw  I  iM^ 
any  otht  r  ea^e.  Certain I7,  when  I  found  that  ioowi'lj  , 
there -wny  u  sijitinii'nt  to  tiw  BumrnofiAttuii  apvMw^ 
distinetiiiii,  iLitd  whi^t  rbarurttT  va»  ri  TTMithaMi'  fra*tf>*^ , 
verse  m  avuridoas  or  j^urdid-^  ^ttnc  wbo  wm  *«  luatfai**^^^  1 


•  in  the  prnfetn^ioPt  and  u-ho^e  vuniiuLTt  I  had 
yean — when  he  vtm  Qcvntad  ott^tMt 


atid  hiap'iTatJont  and  iAhvr  undov^ifM 
>  ids  i&bui  rLH'—  I  (?ert  aujty  regaidiMil 
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w^  Mre  tium  dislike^    Atid  mhaa  av  oHjeetion  wi»  netted, 
that  this  case  was  brov^btfaqrwaid  aod  eodearoiired  lo  be  sup* 
Mited  upoo  one  plea  which  was  uot  legd,  I  listened  to  that  ob- 
jeotiob ;  and  I  hayie  no  hesitation  in  oonfessing'  that  I  shonld 
hscm  ifeli  no  smoQ  satisfisetionif  Dccmkl  iiore  seea  legal  grtkonis 
of  oitertog  lfai8-'V«rdict4    But)  mj^  Loids,  I  eUiiA  so  more  fbr 
myselfl    I^  when  snch  a  cose  as  this  is  befbre  a  Judge  or  jurj, 
he  or  they  are  conscious  of  any  thing  that  msy  give  them  the 
fbeling^  of  a  partisan,  or  that  may  excite  in  their  minds  any  per- 
ssdal  laelhig^-whether  arising  tern  therecoUeetion  of  the  good 
oslMlaet  of  yersoDS  wtiose  generssity  tbey  hanro  witnessed,  or 
fmin  any  otiher  caase*^  am  sure  that  any  Judge  or  juror  who 
hoonsciobs  of  that,  will  flrom  that  moment  watch  his  own  con- 
duct.   Aifd,  entertaining  this  oonriction)  I  trust  that  the  feel- 
in/jTs  with  which  I  riewed  this  cose  at  the  outset  did  not  in- 
fluehoe  me  in  'any  sirissequent  part  d  the  proceedings.    I  agree 
with  your  Lordship  as  to  the  duties4ud  res^nsibilities  of  Judges 
and  juries ;  but  I  oonsider  that  in  such  a  case  a  Judge's  is  com- 
pahitirrely  an  easy  duty  compared  with  tliat  of  a  jury.    He  is 
topiwcoed  upon  gvoeral  ruleaof  law;  aad  may  oivf^ys  know 
whether  he*  is  foU<Mringout  tliese  rules  dieariy  and  decidedly ; 
whereas,  a  juror  maytfind  a  difSouhy  in  arriving  at  and  weigh- 
ing the  thcts,  or  he  may  bebiassed  unoonsBtouB^ ;  and  Ido  say, 
that  if  I  thought  the  jury  in  this  case  Were  subject  to  any  sort 
of  biaSy  I  would  at  once  go  fteely  and  entirely  into  the  necessity 
for  a  new  trial.    But  as  tbeier  is  here  no  allegation  of  bias,  I 
think  that,  by  the  law  of  Bngiand,  whate^r  the  result  of  the 
trisl  belbre  the  jury  racay  have  been,  that  it  should  be  regardsd 
as  a  matter  calling  for  great  caution  and  amdons  deliberation, 
whether  in  drcumstances  such  as  these,  a  new  trial  should  be 
swarded ;  and  I  confess  that  in  this  cose  I  am  not  fkrourable  to 
a  new  trial.    My  learned  brother  has  referred  to  a  case,  which 
It 'also  referred  to  by  Lord  Chief-Commissioner  Adam,  namely, 
that  df  Bright  v.  Eynon,  and  also  to  other  eases.  Kow,  I  cannot 
find  any  of  these  cases,  whether  occurring  in  England  or  in  the 
Courts  here,  in  which  a  new  trial  was  granted  on  the  ground 
of  a  venlict  being  contrary  to  evidence,  where  there  was  not 
some  defect  in  the  mode  of  trying  the  case — something  imper- 
tecty  tbat  migbt  lead,  on  a  new  trial,  to  a  diflhrenf  result;  and 
oven  'When  tfant  imp«rfeetion  or  defect  was  the  fault  of  the  party 
asking  the  new  trial,  I  think  he  ought  to  be  allowed  another 
opportunity  of  shewing  the  justice  of  his  case ;  and  if  there  is  a 
reasdnobte  expectation  that  a  new  trisl  will  lead  to  a  different 
result,  thai  it>  ought -to  be  granted.    Now,  as  regsords  the  oose 
of  Bright,  I  do  not  think  snfilcient  light  will  be  tlurown  upon  the 
matter,  without  seeing  the  real  nature  of  the  case  in  the  ex- 
cellent report  which  Burrows  has  given.  ''In  that  case  the 
Chief  Justice  said  the  jury  hod  drawn  a  wrong  conclusion  fh)m 
fkets  admitted  on  both  sides ;  and,  thercfetre,  bethought  the  ver- 
dict oo^t  to  be  set  aside.  There  the  jmry  had  drawn  a  wrong  con- 
clusion, and  this  was  admitted  as  a  good  ground  for  a  new  trial,  as 
it  WHS  to  be  supposed  that  another  jury  would  draw  a  right  oon- 
chisidn.    This  is  very  strongly  stated  by- Lord  Mansfiekl  himself 
in  a  e&se  of  fevgery.  His  Lordship  then  quoted  Lord-  Mansfield's 
dicti^in  reference  to  the  case  in  question,  to  the  effect  tliat,  as  he 
had  not  assisted  the  jury  with  a  special  direction,  there  was  reason 
to  believe  that  ihfe  same  jury  trying  the  case  again  would  come  to 
lEtnother  conclusion.   Now,  If  this  were  n  similar  case ;  if  the  jury 
hod  not  received  the  benefit  <yf  the  best  direction ;  if  they  had  not 
reoetved  the  most  eff^etual  assistance  from  counsel,  and  from  the 
Judge  who  presided,  I  should  say  that,  fVom  a  regard  to  the  merits 
and'  justice  of  the  case,  there  should  be  a  new  trial  to  remedy 
the  d^^^ts  ^  the  deoishm.  No  doubt,  I  consider  it  of  tiie  greatest 
importance  that  the  learned  Judge  who  presided  is-ogainsi  tlie 
tfterdict-^I  consider  it  as  most  important ;  but  I  would  have 
<x>iUPfdered  it  of  greater  importance  to  a  new  trial  if  there  had 
%mtn  uny  thing  not  stated  to  the  jury  that  might  luive  drawn 
lil^»itltteilClOfrita»thei}iidtS'of  theeasu;  If  there  Uod  been  any 
tfiiri^'4»ore^  ^4))plMi«Hni3>^liAnM  -serin  CisrkiR^  Thomson, 
tMoi  •iii>te'beid«ie{ltiid  notUsu^aliMiiLltould  hoveponsidewd 
tttfiMPM  tliNiwiiig^^ttbts^ Ai^tonl  tho  oplnious^afiiki^iied  friends, 
UfPOMrti^iSito^opiiUonsTlooli^^tth'thergtBctte^  lespeoki:  Now,  I 
AO  idit  fliMaftTto  imi^h  ttMittVldeacie,  whdtlHiT  it:is  ^heatiy  enthe 
DW^ilde/^f  «rsik«D<lMrKMlMRTi:  iMOy  maJMimtlm,  ttni^-snp- 
jlfmiu^Hwmk  en  tbe^oos^ider  airiitoMViy  ovthe  otheivoadsup- 
pi^lfntf  tbe  teamed  Jlidgewho  summed  upr  was  agoing  the  vor- 
MlCf^  <^  tli^  trial  was  ooihplete,  full,  and  deliberate,  ond^no 
|H  ummii  efAirtlKfr'evidenoe  held' oub^f /hold  it  isrthe  jwryiidbne 
iftMl|ilwi(htse^iMiibMaaa€»jiafii'to?decidb<updaiiti  iltjwty.ap- 
^■•ilrlwii5«ybr(teHe^ioi»yj«Uilrt^>iity(w#e»<rhich4^        «tnt 


against  the  direction  of  the  Judge,  a  motion  for  a  new  trial 
ought  to  be  refused.  But  tlie  jury  are  the  judges  of  the  fac(s,as 
the  Judge  is  of  the  law.  If  a  Judge  weighs  the  law,  and,  wi^i 
every  argument  before  him,  decides  the  case,  then  no  argument 
Cfm  be  urged  fbr  his  hearing  It  again.  In  the  same  way,  if  there 
is  no  specialty  in  a  case,  and  every  thing  lias  been  brought  for- 
ward that  is  essential  to  a  complete  knowledge  of  the  facts,  I 
tliink  there  Is  no  ground  for  a  new  trial.  As  regards  a  trial 
like  this,  lasting  £br  days,  it  is  a  totally  different  co^  from  those 
in  England,  where  there  may  be  fourteen  or  fifteen  cases  tried 
in  one  day — where  there  may  consequently  be  omissions — and 
where  a  Judge,  from  the  pressure  of  business,  may  not  give  a 
good  direction.  That  defect  seems  to  mc  lo  pervade  those  cases 
tried  in  England,  and  others  also  in  this  Court,  particularly  that 
of  Hogg,  to  which  your  Lordship  referred  as  one  of  great  im- 
portance. In  that  case  the  Lord  Cliief-Commissioncr  said,  that 
the  settlement  of  a  person  of  somid  mind  should  be  respected, 
and  the  facts  before  the  jury  duly  considered.  But  he  said  In 
that  case  they  had  not  been  sufficiently  considered,  arising,  per- 
haps, from  the  case  not  having  been  so  well  stated  as  it  ought 
to  have  been ;  and,  tlierefore,  a  new  trial  was  granted.  If  there 
is  any  thing  that  can  be  stated  better,  or  more  pointedly,  pr 
more  sufficiently  to  the  jury,  I  sliould  consider  that  a  stronger 
g^und  for  a  new  trial  than  any  other.  But  where  a  case  has 
been  in  preparation  £br  a  long  time,  and  no  reason  is  tender<^l 
on  the  ground  of  bias  in  the  jury,  I  should  tliink  with  great 
apprehension  and  dread  on  tlie  conscqueuccs  of  granting  a  new 
.  trial,  and  I  should  hope  that,  if  it  is  allowed  in  this  aise,  it  will 
not  be  followed  much  out~{for  it  is  always  a  matter  of  discre- 
tion, not  of  law) — that  the  same  course  will  not  be  often  fol- 
bwod  in  otlier  cases.  My  Lords,  I  certainly  s^y,  tliat  if  it  do^s 
not  come  to  be  a  balance  of  evidence — ^if  there  is  no  evidence  on 
the  one  side  which  is  palpably  contradictory  to  that  on  the  other, 
and  more  especially  1^  on  the  general  issue  whiuli  was  tried,  tbe 
jury  have  tsikeu  it  upon  them  to  decide  a  point  of  law,  I  would 
take  that  as  an  equally  good  ground  against  the  verdict,  because 
it  is  not  their  province  to  decide  upon  a  point  of  law ;  and  I  am 
anxious  to  see  whether  there  is  anv  ground  for  holding  that  the 
jury  have  in  this  case  done  so.  If  tbe  jury  have  said,  as  proixjr 
judges  of  the  fact,  this  is  the  true  road,  and  tliat  not  the  true 
road,  then  I  say  tiiey  are  the  supreme  judges  of  the  matter  of 
fact,  and  I  think  it  extremely  dangerous  to  set  tlieir  verdict 
aside.  I  do  not  intend  to  go  mto  detail,  but  shall  only  ask,  is 
there  evidence  on  both  sides,  and  what  is  its  nature  ?    There  is 

.  certainly  important  evidence  as  to  the  codicil,  and  which  I 
do  not  think  it  necessary  to  go  over,  as  it  ha3  been  ably  and 
fully  stated  by  Mr  Rutherfurd,  then  by  tlie  Solicitor-General, 
next  by  Lord  Medwyn,  and  by  Lord  AloncreifT  to-day ;  aud  if 
all  these  circumstances  were  not  toll  before  the  jury,  in  the 
same  manner  and  with  the  same  advantage  as  tlicy  have  been 
stated  to  the  Court,  then  I  would  say  the  verdict  shouldv  b0  sfit 

.  aside.  But  there  was  no  omission ;  there  was  every  thing  dope 
on  both  sides  at  the  trial,  during  which  the  case  must  have 
been  fhlly  and  fairly  stated  to  the  jury ;  and  if  so,  their  verdict 
is  unobjectionable.    liis  Lordship  then  went  on  to  consider  the 

.  point,  whether  the  jurv  had  proceeded  upon  a  rule  of  law,  aud 
not  upon  a  matter  of  uict,  and,  for  this  purpose,  reviewed  the 
evidence  on  both  sides  at  some  length.  He  referred  to  a  cose 
in  Frujl'-^Mfr  ^Mrhru's  nut'-'s/in  which  the  evidence:  of  two  persons, 
\»''m^  c^iitntry,  \\i\^  ii^t  rt^\'iv4jil,  ami  sflul,  I  think  it  tGsUnl 
witii  iho  jurj  m  thut  taac  to  believe  t!io«e  two  wltne^tscs  or  not 
bdie^e  theoL  PerhaiM  few  juries  would  bo  justified  in  gioiiig 
timt  lenifth;  but  where  tlierij  h  txintmry  evidijuct*,  wJu>  is  to 
judgie  ?  With  respect  to  the  evidence  tendijig  to  nJrnitilculate 
tho  deeilj  he  nt^fcrred  first  m  order  to  that  of  Mr  Tindid  Bruce, 
ami  said, —  It  i*  uti^tiMl  tlicreare  iiiainufttions  thrown  out  nfjalnst 
Mr  Tindftl  BmtT^'rt  cvMeuue*  It  i»  mii*:d  tlmt  hi!  coiii«etiti*d  to 
btj  II,  witULss  to  tbm  sigtdug  of  a  dtM>*l  when  W riddel  was  m.'.- 
tuully.  ill  li  wUkW  of  inwniity,    Nyw,  I  think  kt  ini(cln  do  ^  ami 

,,  hv,  \K'ri\xt\y  imn>ccnt»  Wiwidd  wai*  L^viikntlv  in  tH>U  ^tJit<i  of 
j^i&ajiity  Mmtlie  might  hum  wiid  lie  suw  tijt*  ui^ful  of  hl^  fHoiid 

-  ^nRiiljt.^  au  w  post  at  Wright ?Uouscht  ^ad  that  Ui^  IkJid  rirr€»ivo<l 

.^ijiiicU  iR*trvi<(iyij  frum  wh/u  tJie  lii'iMl  Ium]  miuI  to  Ijini :  ^nl  JH 
a  |H^r«i>^4i>^n^  Uutfiui^fi  withJuai,  without  ruituid  kO'>^  U'd,^'  of 

.tiuj  itUitc  of  ki*  nuiiilt  %;jitoept  whnt  4ppv^areil  from  h\»  cuuililct 
Mt  Uiijr  moment,  mi^iht  himounitily  ^ly  th^Lluf  wns'  not  3uha^^ 

'I  know  ilio  high  ^'l-     i  Mjt  ifruce ;  Iiul  rhjit  lii  ivM  tin* 

'  pfiivinoe  t*f  tlitt  jyj  ■  uuliLio<l  to  sav  |Hi>/ wTU  h^tldve 


doiicii,  hIi;U  po&iULbtt;!  niotivc  In 


Mi 
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to^t^'of  Qc^})er  laa^^t  ^ml  ealM  for  the  mut-4«ed,l)e  Ixa4 
e,xecnte3  ?  Jte  thef>  tojd  Mr  Stone  that  he  now  wished  to 
Bhet  fh&  aefitfnalldn  itt  thtit  deed,  and  to  wake  a  ii^w  ofiev  itfW 

tt&inf^Xhi£iaAJjaMpiMhiiii6ndad\dmi  it iaflorHy Tefr 
Q^  thtt^iajf«S?frinfE  to>tfa»t  ^ee^,  iomicKiy  made,  he  did  nol 
sav  thw'  much, — "  I  have  already  xnitde  a  codicu  conveying 
Svdsertrtolhe  tord  President**  it  wag  not  foreign  to  the  btis^ 
n«9,  htd  ^tiJto  a|iplit*able  to  it,  rfnd  h^  wttf  not  Bgfeakk^  midst 
DQgtcdtit  lef'itiiy  klnd^  bilt:B|ttaAdn9  troAyi  Wn,  tMl^  tte 
i^fed  of  ^.  Ja»i^i7, 18d5,  ?fciat(ng  in  the  month:  pf"  October? 
Tliej^  he'eamp.bac|c?in  NOT<?mber  and  renewed  his  instructioDi, 
tflrtx  the  additioh  that  the  liferent  df  Sydsfeffif  waa  to  h^  given 
t6  the  UoiifU'r««ident»a  titmnrfri^  dtttightew.  -He  ttextaon* 
(4f«oting  Mr  SCDdcfl  ervkhmce)  in  the  tnd  •  of  Dwemlper  dr  M- 
gi(9»i^g>6^1^li1Uu:y,  **  4pd  directed  mo  taitf^igro  a  deed,  riving 
%(i  fee  to  the  Prpsiden^  and  the  liferent  to  his  niunarrieadangh- 
tfer^,**  iuctd  1  cannot  conceive  that  the  case  <ialn  be  145d  l«ft)!te 
li  jnty^flthotit  aiWttg' them  to  consid^  whether  at  tl^  tbiik 
Ihd  ddsdiqf  dd  ^Fantiaty'  wa  )*xtodted  «v  Hot^  Aftis  fbrtliflr 
Quptn^^  fi^d?n0e4  hif  LoiEtdiUp  «tatQ4>  as  the  oonolusion  to 
wjiichhocame,  that,  even  ia  acaae.  where  the  ofiniom  of  the 
Jnd^6  VfiB  against  the  verdict,  and  although  the  evidterice  oti 
ttw  «id<^  Witt  wt^ae,  arid  on  thef  otJier  M&  itftm^,  IHe  Jtuy  W^ 
ItiQ  j^^flf  th»tet«  ofli  Mhr  nardtet  ^hMtldrnot  m'iei  nldb. 
Wl)#  J  ifn  iuixipu9  V)  ftM  A«  thi«,r-w««thflff  noj^evide^co  th#t 
th?  JW  «hoi;ld  have  w^jglied— have  they  performed  their  pip- 
pit  ftinctions — and  are  lucre  such  grounds  as  thiit  the  Cmlrt 
Wo^lS  tct^aWdb  thfehf  ji^enti'>fHie«!  thferti'  Vtt  w  tnnth  d^ 
llbei^Mtoti,  aiid  ^  aotm  whtch  test^  fb#«i  Um|ir  tlii»^  ndTfritb- 
oiU>  «o!far  1B»I  hiive^heir^  arlj^v^nnd  q£  su^^ieitassigDOd  ^ 
to  tlie^e  beingany  thing  that  could  biw  X)fe  jqjy  6n  pne.side  ^ 
the  Quier  ?  'Jf  there  were  a  conspiracy  of  witnesses,  <5r  If  tSie 
case  hkd  bfeeli  frtipcfft?ct1y  ^ted,  instead  of  espressittg  donbtt, 
I  ^iMmld^f^ss'a  clwuf  and  ti^idod  n|Un4Qiii^  in  f)m»ii  of  a  new 
tvifd.  MkUiJ  tnuBi  say  H  is  a «iMteff  of  vcgr^C  f<> tm  Uh^ I 
jqannot  cowuT  wi^h  two  Jndges  tp  whonx  jf  Ipok  njp  witji  f^syejit 
and  deference. "  ,  '  -       *      *  ,         '' 

-    ^e  Cout^  graht^i  tliq  new  trial,        ' 

Presidin^yu^Q(^}ion<xreift. — ^^c/.'jRutherfnrd,  Buchanan.  MaJt- 
^atid;Mbncreif ;  J.'CuHen,  W*.8..  Agent—Aft.  6olicit«yr>.Getteria 
<iJndet5Nm>  WMj^imn^  Boyl* ;  9^  tmd  Ottt^ilaM^  W  A,  ji^eHft. 
^  Jury  (aerk*-**f»jLJUi.}         ^       r  , 


N6.'28?.-u.Metet*  PoBttEs  And  CoKPAmr,  HmJs^^toid 

Manaat^'AgentiEind1Pr&icii)al*-Jlj^ri«  tn'Sqmbavwereinstructed, 

Court  ofBombtfyi^jkt  utatB ^ (^ patmmwfm  imddMthmi,  but 
insieaaofdoina  so,  thev  Granted  a  bondofwdemmiu  ta  th 


i  of  doing  aoy  t/tejf  fronted  a  bondofindemnitfi  ^  ^fimtrar 

of  that  Court,  who  patdgver  the  fund*  on  receiving  this  bon^  The 

•  flHi^  werertfng^rkd  ii  a  mklt^lmomding  raised/or  dUti^utibn  of 

'*  l^fl  uiate  oftheaecettMed,  in  wkicnaplaim  wom  made'hy  ikfigrontera 

of^iebottd  of  mdehmitg,  that,  bejwe  payment  the  parties  entiHSsd 

to  beprtfirred  to  ^/ind  in  medio  ahovid find  personal  securiu 

'  :f^rel^eth^b»  tf  any  HahitfHj  thai  might  arise  •n  their  bond— 

'  '  Meid  that;  having  deviated  fiam  ^eir  distrtccfwJis,  tto  were  m 

BAtiHedio  tiuch  security,    '  • 

James  BteiTpA  native  of  Ayr,  ^ied  at  Bombay ^ii 
M2-i,int/eam»  and  wiihout  Isaiie.  H«  had  »olbed  )a 
:cGfn8ideF*We8um';  bnt  aa  he  left  no  acfting  ^xecutoHB, 
<Md  legate 'wild  faienpoasession  of  and  intromltted  with 
;bj,  thePe^j5tmr<>fBoin^y^  .  ^ 

After.  4uft  inquiry,  U  appeared  thaA  tke^  neaiest  snr- 
Yiviiiyjidativeof  Jaows  BMrwas  hfe  pafeMrnal  aurft, 
iTaftet^Blair/iierfdlngin  Ayr.  She  sorvived  her nephev, 
aiid  :dicd  leaving  a  trust-diapoaition  in  fevoui:  o^  WMirai 
Oovan^  who  aoeepted  theo6loe  afimateefttod  m  that 


ch^Wct^Picfaitftell  tpiw#N»  »f;difhftaMii>«littiU 
hom  left  by  Jamea  Blanv  -  WJUl*  ^1!rfiir||H^Mi» 
aUm*  Imi  ,  Mbei!^  iuMi.if)  Q((nn9po«den9«  'i^  Km 

Jba  the^co«m»  iif  thiEt  ccmaiipQQ^anoeilfriCmlwi 
iiifoilnad  tbitt  tbe  J5t(^giairar  d^cUMsdotc^^^i^  Juki 
Bbar'«  ieatot0  csa  lany  ^xber-doeiw^K^itlMiftletMd  «{iA> 
BibiiaMiaoo  itAken,touV  ioi/lb«'CkMr«.4}(  JtoM^.lir 
whiob  pinr^posa^  it.i»M<pci«ei8ai]rfof'tbe^it^^ 
into  bpndfor  the^tie  <iibmiitia^tii>Q^of'T^Mi^;«id 
that  Messrs  Foirbea  |4)4€l(0i|MUi^  jwm 
iakQ  ufPB;diiama(ivoa  tj^  i:QipfM«hUi^  <i  1 1;. 

Ai^pireciwyip^lbiiiinfcfiBMi^  Ofin^^lfA 
F^br^ry  }8d8,  addvisafed  (x^Forb^AodjCan^t 
letter^  wbkdbL  ^oncflndtd  40  loft^mi  .  ]  / ;     ? 

(•  >*«  lniMu»itflMg'«srwq^Ati,tlB<y>iiHU<iialB 
iM)t<vlth*iidta  A.^olar  m^^tiiMi^miil^^^  HRHt 
for  your  oonsideratiou  a  waV  in  which,  I  think,  Ot^p^m 
any  risk  ii^  takins  oat  the  letters  of  administrBtibii  ni^  i- 
tdi^d^,  namely,  'thai- it '  be  expt&aff^  pi^iASMh  the  ktttr  (f 
nMoriiy  tluMVlitfAinlif'Whaa  ^ttaaimoi^  la  laamirtsff 
hooae  imtU  disposed  of  by  orders  of  the  Q9«it^  Miliafiaft- 
Und.  in  any  action  of  iD«l^plmiindinf  apd  aotmslm  to  ^ 

■ad  €)elnnlni9rv[inwhfiidi«istia»ihedifiem  <iiiaBBftsHi^ti# 
jtbak  d$n%aiKt  i7DQei?e;f|i^a[^fit,  o^f^m 

t^  retain.,,- 


of  Which  actkni,  we  are  «ntxt 

•t^t  ^ML^^they^hafl'. !  r.,  :  ;  ,.,  -a  j.,.-.,  ,  '- 

•«%isttlkcc«l  ^tAilmti^  t6  ttoyeilA  "VKhUh^rfciiadTikti 
thia  in0t|hc«  and  to  adihiniift^  to  tlie^^i^mimiittosedaiie 
;>^  the  un4f^ai?^5^|»fij8?^ 

.  11^  «^i^  !toifiudlift«te  fiik  a^^ 
^0(A]0Qt^phiiAt8«PJMstfiiiiririmU)  bai'eifekf^ 
terl  of  adn^ini^ation!^  Jamcs^laiitiiclUeiPni^^ 
Oaurt  of  Caat^baryi  MPditiiei^aflgp  6fltCTpiiftaw< 
^epn^ateioid'iielftMta/ofJadaanite^ 
*tbnC  Ootiit  wei«ibr«MQdi*orb4ki  ftot  Man  Forte 
and  GompanyJ^  A  poite  tfia^MmynbiriltfCovtti 
fovouraf  ttofarimbiwtqf  JtoBMnba^tai^Trg ife 
iiMnnitted,  ^enipOTacra^tibeab  t^i^flaiaibto  ttib  « 
hitters  of  aAmhdBtnrtEcnfia/liiBTf^frMiV'^  Mi  bMR 
had  not  been  ftmsrkuUy  e^dd,  mdiStwoi ^'M^ 
partiea.  wliiQi  tn^gfctto  m  rthpf  aaadfilist|»itidii^MReBi<- 

taring  intD^the^reUdiT^  boo^  yetpM.CoHwaalC(» 
'  pony  gave  ^  boad  ofimfamnity  tt^dieJfiagiatttt^VBler 
wbichihe^^ietorarad  iM^em  «f  i^aMSfBbn^M 
i     These  &iidB'Mmtraiiniiitttftbyrtfla)B 
lo'thb  hodaetifl-ixpidoii^vaaadmiiitiM  <limaafli  i  wwilF^ 
iD  tie  Bank  utBeoOMAi^wBdffbkliptmmt^fi^^ 
1  nfflltiplepoinding:  wcpry  hw^ijglir,  minttmeiiAJMte  ^ 
•Ocmpany  aAdiWilliHtn  Hammai^Bi  ibntmifM^^ 
Idl  thd  pirt^eilclaiiKiq^dpnagli  Jaii^  Jiift  iii»i**; 
Intfae  otkev,'  therfpratieadeBnoctUi'wiifcaf^Mri^^ 
Haddington;  ivIhoySt  loMtufaaBraUMi^iuhiiiwIjMiy 
seatatii^ei  e^JaneaiBiaui^iaBte  MJedai^^MiAf 
tiaar  claiaib/  ;ghtory/ofleiyt'«»B  hnade  1i>g»f,  ' 
tb  Ibi  |>roe&edin^TnAi8^aibsftf  ad^ 
.•Med  ib  ilbe  Scnesb  )«Bd  .Eig^irii 
H»  iaatitotiflBidfiitb^AfiitemiBliaa 
'>  9¥bmrtti6«a^aBani^<itttQf0oH%4faaiM6^ 
locutor  finding  the  raisers  ladArittdilaibilMMr 
ment :  ww  pro&oUbeA'  /  ^^r«qiririUMMOTH> 
•Amd  «a8«anH»ml}o4'«Kb 
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Ml'  06irati  btf^ngdiM,  MrRidmrA  CA»i(>bett,  W;8;> 
\  «|)pDiated  jddidal  fa^ior  oti  %hi  trust-esfttie  of  Janet 
Wtah  In  thftt  tfatfrwHer  to  okuaied  the  Ibnd  1^ 
that  he  mij^'dlsiHbute^it  am6tig'ehe  parties  ikvottfed 
h^  Janet  Bt£r^  fiettlemeni.  Appeamfif<^  wa§  made 
fWr  othcor  partied  claifkiitig  to  he  next  of  kin  to  Jamefi 
B1&1p;HMi  these  partiee  hecomitig  eatiafied,  eta  inqiiiTy, 
thbt  Mr  Gaaipbett^s  elaim  was  good,  withdn^wfirotoi  iIm 
cdmpetitioiH  leavt&e  *Mf  Cttmph^ll,  as  representing 
Janet  ^ah^e  trUftty*  Uie  enly  {(^rty  olahhing  the  fond. 

Id  theae  circmnstaneea,  Medsre  Forbes  ami  Company, 
the  joint  rais^^  pai4n  a*  claim  to  the  eAH>l  that^  be- 
fore pajneM  itnd  disteib«itibn  of  the  ftmd,  they  were 
entitldi  to  pei^nal  fieeiirity  either  fiyym  the  judiekl  fad- 
tor  or  from  parties  claiming  the  fhnd,  agafinsi  any  Ii»- 
biUtf  vineh.  snght  he  uicanred  by  them  tinder  the  bond 
of  indenmity'W^h  Ihey  had  granted  to  the  Registrar 
of  Bombay. 

ttppii  me  qnesdon  so  raised,  the  lord  Ordinary  or- 
-deted  miaoies  i>t  debaie  to  be  boxEed  Co  lihe  First  Di- 
viafoooflheCaQrt. 

Jkfr  C^axpheSipUaded-^h  Xf  this  daimbe  aclmitted,  tbe 
fandtnost  remain  for  ever,  consigned  in  bank,  for  the 
parties  hiter^sted  under'  Janet  BMr's  will  are  too  poor 
to  find  the  security  required,  and  the  judicial  fector 
beif^  an  ^cer  of  tloitft  wIthettC  pereonal  interest  in 
the  fund,  cannot  be  called  on  to  do  so.  Alary  sncb 
stipulation  w^  therefore^  adlify  the  whole  proeeeding 
in:  tiih  action  as  «  process  of  distribaUon.  2.  The  pre- 
sent proceedings,  insdtuted  wiih  the  concttrrence  of 
F«rbes  and  Company^  and  toi  which  tiiey^are  parties, 
form,  a  judicial  contract  between  them  and  the  claim- 
aiBtSy'  wMdi  bars  the  {b-esent  daiuL  The  payment  on 
peraonal  sepority  only  is  oodtrary  to  the  very  nature 
cf  the  proo^ssy  tiie  <^ect  of  which  is  just  to  give,  by 
the  J  ttdgmeiit  to  he  pnmoanced,  a  security  whkh  ooidld 
soft,  be  obtained  ezm^ndiciaUy*  flu  The  fimd  is  no 
longer' under  the  raisers'  cdnl^  It  has  been  oon- 
signod  by  ord^  <^  Cojnrt^  and  is  now  therefore  parable 
mmfiyiaod  absohitdy^  to  the  party  succeeding  in  esta- 
blishing'B  poreferenoe  to  the  fudd  ca  medioi  Thali  order 
cannol  nowr  be  qualified  by  a  condition  thai  personal 
aec^lUnty  shall  be  giVen  to  thendseiB.  4w  The  demand 
of  Bofrbesrand  Ocm^aay  proceeds  on  a  nnsapprehenaion 
that' there  eadrited  so:  arrangement  as  to  the  effisotef 
the  4QcreB<hi  this  prdcess.  Not  a  word  was  said  as  to 
tbe .  ggpyjiicdLcfilt vof  lAe  decree  aaaHfocting  a  bond  of 
indMQonity  gnmtedtwith'a  viewto  snpetaede  those  lettets 
of  jfcdanmstratmn,  which  were  direeted  and  inteadbd  to 
fy^ycbeent  taken  out*  ^^  Tim  i^Ekpsehensions  exfreand 
Ml'  i^e^Murt  of  the  tttisers  as.  to  &e  likelihood  of  a  suh- 
fcaqtiq:^?  ihMfm^  kf  cnpMequenoa  of  payment  made 
an^jDT  A:deciase  4n  this  aeiioB^  aeem  to  be  anfooaded. 
l7t|eae,ai4H3BhenBiMM  would  most  deadyhave  been,  so 
biMHafen.  leMraof  aAaainistrntioa  b^en  taken  out. 
Ca>iftalr  caae  tte  bond  gaanled  would  not  have  been  a 
^oiiailroaindBmni^.io  the  Registrar,  but  a  bond  for  the 
(^Mbdil-adaMqustratien  of  the  executor;  and  the  aetoal 
iL0tribu|i«[r  vpdefiithe  mnUiplepoinding  .would  hacre 
^190^  W.aaAoient' answer 't0aDLyrcom^aiQt  fonnd^  on 

iBfjI^ft  mriliftrlminiirriititm     t 

'i  jRimajtti&Cfinpany  ijiZead^^  jTemttdnff  the 

ta^MVkto^insreomiti^.fo])  AsiributiffliiaaDfvcyjag  to  the 
jt<Mft<i<  iMtipift^itl^ai^afeBAs  gbtbeijwefeapdcr 


tiie  beHef  that  such  ceort  would  have  it  in  their  power 
to  ferant  them  an  effi^ctual  dlschftrse  of  the  oHigation  tot** 
dertakea  by  themunder  the  bond,  of  indemnity;  otUef-! 
wise  they  would  not  have  allowed  the  funds  to  pass  ouit  of 
the  original  jurisdiction  of  the  Registrar.  2^  Mr  CUman 
kiiew  the  course  adopted  in  India  by  the  Beimbay  house; 
and  must  therefore  be  understood  as  having  concurred  in 
the  measure  of  rai^g  armukiplepoinding,  on  the  footr 
ing  that,  if  the  Court  here  could  not  directly  discbargo 
the  bond  of  indfetanity  as  the  Registrar  was  no  par^  td 
(his  action,  the  Messrs  Forbes  should  be  protected  frorti 
responsibility  by  personal  security,  to  be  given  them 
by  the  parties  taking  benefit  firom  the  fand  m  m«tt9« 
8.  A  decreet  of  exoneration  in  the  muttiplepoindlng 
would  have  protected  the  raisers  of  the  ipultiplepolndr 
ing  against  wl  parties  who  had  appeared  a^d  churned,  ip 
themuitipiepoindiiig;  hut  it  woi^  not  have  protected 
ttiem  against  ^e  el^ms  of  parties  who  had  not  so  ap^ 
pearcd.  There  may  be  crecGtors  of  Jkmcs  Blair  m 
India,  or .  parties  ciaimmg  a  nearer  relationship  thaa 
Janet  Blair,  miiiotB  when  the  money^was  )xii4  aiwaf^ 
who  may  sue  the'  Registrar  in 'th*  Court  of  Bdmbiij^. 
,Agsanst  such  claims  the  decree  of  exoneration  of , this 
Court  affords  na  protection ;  and  Forbes  and  Compo^ 
mnst  relieve  the  R^istrar  by  repladngtheftindaiii 
India.  Suppose  an  action  had  been  brought  by  the 
Registrar  on  the  bond  of  indemnity,  would  the  Copr), 
allow  the  fund  in  medio  to  be  paid,  away  without  anbrdr 
ing. security  to  Forbes  and  Company  that  the  sttm$ 
paid  vrpnld  be  repeated  if  another  party.ehoald  insthict 
a  better  title  ?  4.  In  any  view,  letterA  of  administration 
would  have  issued  only  upoa  abend  of  guarantee  he^ng 
given  to  the  Registrar.;  and  the  jud^i^  {actoi;  haenot 
sh^wn  that  such  a  bond  woqld  have  oeen  difiecent  uom 
that  actually  granted.  5*  As  to  the  objection,  in  poini 
of  form,  that  the  claimaofts  having  ooee  brought  the 
money  into  Court  for  distribution,  'withodt  atinexing 
any  condition  as  to  finding  <»utaon»  cannot  now  de- 
mand caution,  the  claimants  would  observe,  1^  Tliat 
it  would  be  contrair  to  the  stjle  and  structure  of  any 
summons  of  muUipfepoindhig,  to  haVe  introduced  into 
its  nurative,  or  Qendu$ions,  any  ebnditian  of  thc.kind. 
2d[/y,v.That  there  jU  nat  thf  slightest  i  ineonsiatoncy  be- 
tween the  daimants  raising  the  ifctiea  ai^  porsuen^  tod 
then  appearing  as  claimants  to  protect  their  interest 
by  demanding  that  the  decree  of  preference  shall  be  ac- 
companied with  the  condition  of  security. 
AJt  advising. 

Lord  Justice' GeneroL'-'ThB  difflcuUf  in  tliia  caae  wM.one 
created  by  the  course  of  conduct  which  the  MoMfs  Forbes  pur- 
sued. It  is  evident  from  &j[r  Co«raa*s  tetter,  that  those  goatle- 
men  were  not  at  first  willing  to  administer  in  Bombay.  Ihen 
the  letter  explains  the  course  which  Mr  Cowan  proposes  theuld 
be  followed.  These  gentlemen  assent  to  it  Ana  it  is  te  be 
observed  that  they  are  not  to  act  gratuitoust^ ;  they  are  to  be 
paid  for  their  services.  The  mnltiplepoindink  is  afterwards 
hrougfat  in  the  joint  XMbe*  of  Coiran  and'the  M^s^  Vdrbes. 
Conpating dlaimt  dre  lodged,  batone of  tbem is  subsequently 
withdrawn.  Then  HrO^npbeU  heing  4«ft  as  oaly  <aahoMit 
in  the  character  of  jodiciaV  factor  of  MrsjBlairit  ^  o^^alMf7 
CoUrse  was  thAt  he  sHotild'be  preferred  The  question  is  tl^ 
raised,  whethei\  as  the  Messrs  Forbes  oM  not'  expdde,  tia  tfaS^ 
ireie  authorized^  fdnmalectsm  of  admixdstfmtiott^  biit  gitmted 
,a  ben4  of  indemoMiy,  imder  Whi4h  thcgr  r^wwerad.  thelbnd%  tb^ 
are  eo^tled  tp  jipcwdly.tem  ihe  9^^  pre^flmd  oathe 
nni^jjgainst  ay  daim  i|rhicb  -ms^'^n^de  ^  tbe  bond, of 
'iMmdnity'sigltfdn  thetn.  iw#,'r  inrnlc^  m'tfa^  MnftimktaHC^ 
thit  we  6ttmotttiipo«e>sniL  liiitiy'^bMetf^ 
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tTiii  fliiiUl^Tcrpoindinif  the  butdL^Ti  of  pWnif  a  tecurity  arf  ^r- 
mtatf.m.  As  adTta^d  At  preiieni,  I  ciinnot  9^  how  w^  G&n  im- 
pose any  such  Testrietiaa*  I  l*opc  tin?  risk  of  any  cbiiiii  uu  tliu 
btmtl  of  indemnity  frgaiii5t  the  itca^rs  Ft>tlie<  mJiy  be  as  sli^iit 
fta  thii  triruum&tHnctfS  v«uld  i^eeni  to  initioite ;  but,  iit  itny  mte, 
I  rio  not  3<?€!  thiit  wQ  iifQ  entitled  to  give  effltrt  to  tlni  claim  fi>t 
geciiritv  htrc  asked. 

/Hjrf/  J/fn.^jt:rji;*F.— I  eoi»ctir,  and  nti  the  Hitiw  groundft  thatyoar 
Lonlship  liau  »t*ited,  K«d  tUey  a^tefl  on  their  instructions,  tliey 
m I {tUt  h ti V L*  mai n 1 1\\ nevl  som e  sucih  d ai na  for  »ecuri ty*  But  they 
did  not  do  so.  It  is  not  statc^l,  and  T  don't  ituppoi^o  it  to  be  tli^ 
dh^  thatif  tiiey  hw\  mMinhh't^t}  m  tlte  Ojiirt  of  B^unliay,  m 
they  should  have  done*  tlie  roonoy  would  not  hare  o»uve  hoilM; 
free  from  imy  clog  on  it  at  alL  And^  tliereforcj  if  the  iluBsrs 
Forbes  had  af  ted  on  their  inBtmctionfi,  tm  sneh  claim  f5ir  ee- 
cnrUy  ab  the  prewnt  would  \mve  hism  noccsaary.  Tn  th<?  elr- 
cumsitances  of  the  ca«p,  no  such  riftk  as  the  Mewri  Farbea  ap- 
pivht^nd  sn-^^me  BuhstnntiaHy  to  q'xwU  Even  If  it  Inid*  liowevor^ 
I  di^  not  aeD  how  my  opiiiirm  could  UaTo  been  otlicr  tluuj  it  iji. 
"    l^nrd  Fi/iterkm  cnneurrcd- 

Lord  JpJfreif.^T\^  daniTPr  w!ii(.*h  th<?  Messrs  Forbes  wish  to 
be  ^ardeii  aj^ninHt  i 8  quite  imaginary  apparently.  But  I  agit^ 
with  your  r-<irdsitiips  m  thtnkinfj  that,  s^ueli  m  it  is,  it  must  1h^ 
borne"  by  the  Meears  Forlw«.  It  h  plain  that  they  *irr*?od  to 
adm!iii«t*;r  to  this  o^tait*  on  condition  thnt  th*?  tiimh  should  be 
paifl  in  jmimtnat  caruE.  But  they  ilid  not  Afiniinistt^n  Thvy  ehoae 
to  grant  a  bond  oriniK*ninity  to  the  UegistTar.  Ihid  thoy  Uk^n 
OUft  letters  of  admiaiiitJratlon,  they  oould  tcmj?  smee  have  paid 
(yVef  the  money ;  and  liarl  they  so  aifhuiaiatered^  und  sent  the 
flmcls  over  to  this  eonntry  for  ndministration  in  our  Coort,  it 
would  have  lK»en  jnst  etiuiValeoi  to  pftyiug  it  Into  Clmneorj,  to 
|>c  ilifltributed  amonfr  those  shewhi^  best  riLrbt  to  it;  an/i  to  the 
prafety  of  eut*h  a  course  even  tiu?  most  *crupulooj  person  could 
not  have  obj^*tod. 

The  Court  accordingly  proabunccd  tlio  following  in- 
terlocutor f  '     '        ■  ' 

"  ^pel  the  daira  of  ^te*irri'Firbtritid  Cflniprtny  for  fcciript*x" 
Pirtd  them  liable  in  tlw  tTtp<*rts^  Of  tlldi  dl^uMtm  upon  that 
•pdm  V  appom  tan  account,"  <4c.    i  !    -     1 

Alexandor  Jamis  Russian*  VV.Sf,  Am^L — Far  Mr  lUrJuiiff  Camp- 
btlL  KuthQrfWd,  VaiUm  J  J.  M.  Lindsay,  W.S.,  A<jenL—\r.  Ckrk. 


Fiiiftt  Divi«ioN.^(J.GO 

Expenaei— Proofs  b—J  tiry  Trial  ^  il  onorari  u  m — rssueft"*^*«:  A*/ 
cirmmsinn^tx  in  whuJt  the  Cmri  rr/tf^.' »n,>  uih,>ir  n  uk  in  mamr 
Cfatfu^i  ff/r  a  coftmltfttiou  priar  to  iJ.'< 

Expense*— Jury  Triai— Witness— 7.  jpeaae 

,mi^  mamtiithothe  case  a/tlf^putttieff  fTfiho^^K  '«  Cffnmiuenr£ 
o/mt  odmiaswn  hif  iht  tie/htdat  at  the  trlui  ^f  fhc/nim  wh»ch  l^« 
,    wUtitJi^n*  itert  to  proviij  c!ttiif  tctire  not  cjcantitttd. 

The  piirsuor  of  this  action,  who  had  bc*>n  found  en- 
titled (o  exfK^nsCB,  stated  two  objections  lo  ibe  ,%niiilor's 
report  on  M»  acoouuL 

TJje  fiitjt  objection  was,  tl*at  tfae  auditor  bad  di^- 
Jowed  the  fee  paid  to  senior  eon n sol  for  a  ei^naultation 
ris  to  the  issue  proposed  fi>r  the  trijil  of  the  tfwtf^,  befort? 
ciintjcriting  to  its  approval.  It  wiis  stated  that  f his  charge 
WHS  n*uid  and  proper ;  lo  which  it  was  replied  tbal  tht^ 
linRue  wng  no  common  and  simple  tliat  any  c5on*ultotioii 
on  the  Ktibject  with  senior  counsel  was  unneeesmry* 
[  ,  ^r  Kutber&rdi  who  was  present,  etated,  that  unless 
aenior  eounatd  were  consulted  as  to  proposed  issues 
previous  t4>  their  approval,  they  did  not  consider  tbcm- 
Belveft  retained  in  the  cause* 

Tlie  Court,  expre«ang  an  opinion  ihat, .  unless  sp^- 
eittl  pi^oof  of  error  on  tlw  part  of  the  auditor  was  ^bewn, 
they  were  most  unwilling  to  interfere  with  liis  decision, 


ami  that  thei*e  did  n^  appeai'  to  be  any  oer^aiSjLki 
eoudultation  WJtli  scnh^- 
ciJ/^i  rcfiiicd,  ia  tho  apt 
tee  10  senior  eottiiisei,- 

llio  second  objection  was,  thai  two  mm^  of  j 
paid  %(>  two  witnesses  belonging  to  Edinljur^li, 
ten  dunce  duiriug  two  days^  bad  been  dbdlowj' 

It  was  Mated  that  tho   cfk^  bad  bt^un 
trial  on  a  Friday,  but  had  not  come  tm 
day,  ^iaturdaji  that  the^  two  witnesses  J 
atiembince  ail  that  time  ;  f^    '   "^     ''   '^ 
w  t're  brought  to  pftjve  w^i 
ctt^  ;  and  that  tbt^yliad  not  mrn  uAiiiiiin^.u. 
cauic   the  facts  which  Ihej  were  brougbt  lo  [ 
Wl'u  iwhnittcd  ;t>y  the  ,opi)ai^it<$^part^  in  ik 
thii  Criid.  <     ,    I    , 

The  defender  n/M)/viifrf4  tiiai  l^e  would 
the  admission  of  the  fiict"*  whicii  ft  wti*  *uldt 
ties  wore  to  have  provi 
and  that  at  any  rate  t\\ 
dance  was  not  adniis^ibi*?,  as  the  wjtj 
Edinhiirgh,  and  could  Imve  been  got  at  au?  ' 
the  tnai  juight  bave  Juipjxmed  to  eome  on. 

Tho  Court  allowed  £L  1&*  to  eaeb  ^t  ik  ' 
nc3seji«  bein^  the  i23q»en«a  of  aitoudiioee4>a  I 
the  trial, 

.  ^i  *:-'  i'*-^iL\  'Ml'"  i'*iiu>  tr'l  fit  >r'.-.i  -' 

^nnn&Ht^ilh  iD>i:  7?  17^  Jit  Ijr  1815; 

Fias^i*  Divimoi*^^*br  "^ 

rntrs^  t\  XiTK  Iioi>^nmGii  am-  ■ 

CuMl'ANV,  IjiJCiiikrs. 
BtlTgh^  Rdy al--CVoH  n*  Ch:iTter^Pti2iscriptioii*  tii 
— .4  rttgnt  Imnjh  u*ti4t>fttit/it!  hi^vtrlaca/ttrtaimthi 

(mtTif>ini}fiit}  %tJitttff\i6  lintf  '■ 

V{t>v  '. 
r?V. 

chtf' ■■    ■ 

thr€mi/k  lAt  i^/tfiiiig^ 

rfthjirtttiimi  t/tfiYoj, 

SfHifh**^  ht  itrp  (hfJt  on  nmnU,  ,.^4%  pifKMUiJ  Uitx^ 
ct'^^simj  ihf  /Vivr  htf  the  rmlitaft  limits  *fc#  -r 

Bj  charter^  dattid  ABd  Gciobor  IS^Si 
Robert  11,,  in  the  I*^th  yciir  uf  hi  ^t 

in  the  liogisCer  of  the  Great  S 
and    gr^ihtod  to  the  btirgcafi»  &fid  cam 
hiw^h  of  Liidiihgow, 

^*  hurg^ni  aostraui  profhctum  tomuenm  portai'tk  I 
burgi  et  pHrvic  ciuicumis  ut  lUoluiDfiia.''^ 

By  charter  of  con  lira » at  ion  ^  or  prr 
contidning  pfect^pt'^^'  ^  ,.:;i,,v  ^mri  .lij. 
granted  by  Jatne^  ^ 

Council,  and  cotnun 

and  their  snccessors,  hi 

mentioned  charier  of  H*d  n  rr  , 

therein  expre^'^ed,  and  of  »i' 

burgh, 

**dGnovni>i 

ftMSdstn  iimm,^4 

pot[l<» 


1845.] 
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bitMitiWB^^et  «(Miiiimiiitiutt  4Juiclfiomf  tolwn  of  iAtfsgnui^  diptuBi 
biirgum  c^m  dic(<x'p(>rtu  d^  BUkneas,  ftrmis  bar^lbus,  parvis 
cu9tainis  et  tnoloneis  supra  specificatiA,  et  ciim  i^Uquis  parttcu- 
laHbtiA  privneg!!^  et  "Qb^rtiitibitt  kti{»ta  rtiMl^iiatiB  i  tma-cmii 
omaibas  aliis  et  siiigiilis  libertatibus,  prlvilgglis^'iiBmiaBtaftibiiid 
liberU  nundiaiit  castainiai  privik^tia*'  profioolA,  ^omiPodUttt^bus 
et  deaariU  quibuscunque  dicto  burgQ  dc  Linlitbgow  prius  speetan* 
tibos,  et  que  et  quas  prepositus  balivi  consules  et  comnnmltas 
ejusdem  ^el  eoium  predecessor*  quorig  tempore  preteHtopoMi^ 
debant'6»gattdeblati«.'  «tfeiiirittterdamiit«4todO0dknus,.di8poni- 
mus  et  pro  nobis nostriaqoe  predidU  imperpetuura  foofinnamiu 
paepoaiU)  Miris  coemu^I^ujs  bui^^pcnaibug  et  inhabitantlbus  et 
commonitati  dicti  burgi  de  Linlithgow  et  eohim  succeasoribils 
burgensibus  et  tnhabitatitibttyi  ejosd^m,  totam  ef  integmm  com*- 
mundtnniorftm e«  oommuBes  terras  perHnealeiki  et •pectantat 
dieto  hmego  de  litnUthgoiv^  pev  oindfitt  bondaa  et  limita»  pniut 
propositi^  b^ivi  cooaulea  ej^  coromunitaa  ejusdem  et  eorum 
predocessoit^s  pacii!ce  gavisi.sunt  et  porambularunt  annuatim 
temporibtts  elat)dd ;  Una  eum  'diet6<  poriti  de  Blackness  tindaiio 
eidem  a4jacente,  ac  domibus  et  hortis  in  Blackness  al»  aMtiqaBO 
dioto'  bovgD'  specteMtibaft  et  qnaa  ipsi  et  eonmi  predecet^ores 
pt^^ce  uBr^  homines  memoriBm  omnibas  temporibus  ureteritis 
po9$denint»  cum  omnibus  custumis  anchoragiis  et  omnibus  aliis 
caaiialitatibus  llb^roportot  (ip&cttotibti^;  una  thuh  fractibus,  ¥ed<- 
drtibtts,  tetHs,  fn^ficfiiB  er  ^nAohunentis  qMbalettHqilie  IjpoOtintfc- 
baa  *ad^oiipp8ittoiaiivnanflapatam  <ay|U»  &wc%i  Ninmi  in  dio^ 
vilU  doi^llu^luiesfi  sitvat^;  o|tuii^fDp<^?9^  cape|lari9  p^t^natqs 
ct  donatio  preposito  balliTis  cpnsulibus  et  cqramunltati  dicti 
burgi  per  infeommentum  Ipsis  desupetperpi^didoessores  nostroB 
coiifeettim  spectabat  per  omnefc  bolidka  Ibe«a6  ef  dhrlsas  pront 
dictv*  hmgm  semper  imam  fiicnuit  et  padflce  pdui  possidd- 
runt.** 

Go  the  precept  of  sasine  cqntained  In  this  charter, 
infeflment  was  taken  in  &your  of  the  burgh  on  the  4th 
December  1593. 

The  charter  of  15^8Nra«  rioifieil  by  act  of  parliament 
passed  in  1594,  'which  daidaveSi  iimii 
"^mir  SoyflniI|pIiafc^withth09dytc9^dcoQfl^oflli*fiiel^ 
estaitfis  ^  the  present  parliameot,  and  for  His  HieBes  ana  tiis  suc- 
ccssouiris,  raUnes  an(1  apprevis  tne  cHa!rter  Of  c6tinntilit)odn  ttiaid 
and  grantit  be  his  Hienes  inhismi^ofiti^^tiid^aft^  biS'^^^efn^rall 
revMiitipan  il|>oanthflTMIIlJda|r.itf  MaYyvti)e>zeir,ef:^JW9^ 
fbunedlr  threttene  xeirls  of  "tnaauld  infeftmentis  gna^%  ofauld 
be  hiB<lIien«B*pTMeceno«ink  ^y^  boH^ttf  LiuUthgow«xqabair- 
of  sbe  ane  is  maid  lof  the  siid  bmiiH  ^tk  the  smaU  custiimis 
Bod  |ior*Qf^BlaokBssy  the  other  lof^the^  fHeoaatumisaJOToevl^ne 
woaris«wkhout  Anydtwtid  t»  be  paf  it  tk^iilQir,  as  the  said  char- 
tor  t>C  oortitetnaittoun  in  the  self  at  mairv  lenth  behris^  la  the 
quhtlkoarsaid^SovBhMneljovd  hed  of  nevdi^ponit^to^hesaid 
bufieJs^the'  saidpolvt^  of  Biadoi^^.wtthvthe'  small  eustumes, 
loaripsr-HbeBCiee^  eommodities,  pnvUeg^  dignities  and  immu- 
nities qfthatsiunsver  periling  to  the  siiid  bdjrs^  as  theprovest, 
bftili^  oounsallt'and  oomnianitie  thsiina^  and  their  predeces- 
soujf^  lies  ooc^iet  and  i^ossest  of  befoir  as  ar  particularlie  ex- 
l»^Qflsit  iir  tils  sUd  chartoet" 

By  another  act  of  parliament,  dated  20tii  May  1661, 
^d  pkifiB)ul  in  itik  TCai^xdf  ChatieB.tlL,  thei  fore^d 
i^hisrters  *mi£amtxT  oil  tfae-tesghi^  Lbtithgdwv  aloHg 
v^tkk  4ve^  ioAlers^  >  wiorer"  agaih  >  ratified^  and  ooitfinaed .  in 
tJik^ir  wlKoie^iwaiis  imd  daiues,  and  declared  to  be  as 
sfiTectual  i 

««»:  lottos'  skhst;  nnd  erery  onsiif  temv^were  m*  leBi^h  specially 
m^rossed  and  insert  de  verbof  ui  i>irtmmim  this^pitesentnuiicd- 

.  ft  v»f^ego4.hy  the,>lagi?trate3^  but  denied  by  the 
Si^llV^y .CtMnp^nyi  that.th^  fi>pn#r/  as  repreaenting  th^e 
:tT>MM??T"?*r  ^^  (he  hui^b,  h»d  been  in  use,  from  this 
^lt|J^iea^pfri<^j(o  exactj  for  behoof  of  the  burgh,  cer- 
tMW  f  J44<>^^  '^>  4v$iG^  on  pOl  (^mpoditiei^  goods,  cattle, 
|fc^)^>l?fiw^t^»}ti9»,^h^  bojpgh.oC  Jpidithgpw,  and  that 
vrheiher  intended  for  consumption  and  sale  within  the 
bWS^?^.  Wf ?»M*f??«?f  ^V  a.'^^^is  separately  .fit>m 
iijjB^timrWfi^fili^^^^  th^  ftt  the 

^m^  indiBkrtiifun  an.igoodB  Jboded  »t  flypi>^(tbere>'  . 


For  imugr  year^  prioif,  to, ^^  year  1662>  the  M^i^is^. 
trates  had  been,  as  they  alleged,  in  (he  use  o£  exactjing 
a  custom  on  goods  carried  across  Ae  bridge  of  Linlitli-. 
gow,  and  to  apply  the  same  for  the  support  of  the  bridge. 
This  also  was  denied  by  tbo  Railway  Company, 

In  a  grant  by  Charles  II.,  dated  10th  May  1G62,  pro- 
ceeding on  a  narrative  of  tihe  great  losses  to  which  J^ln- 
Hthgow  had  from  different  causes  been  subjected,  a  right 
was  granted  to  theMagis^tes  of  levying  4ouble  customs 
as  well  OS  a  double  bridge-duty  for  Id  years,  to  be  em- 
ployed on  the  repairs  of  the  Court-House.  and  other 
public  buildings,  the  other  Imlf  in  payment  of  the  debts 
oftheburglu    The  clause  is  as  follows :  ,      . 

^  Idcirco  decdmos  et  coooessinmis  tenor^^e  presentium  damjus 
et  coBeedimoB  plenam  potestatem  jus  et  libertatem  pnefecto  balr 
livis  et  oonsttlibos  dicti  burgi  Joostii  de  liiuUthgow  eorumque 
successoribos  ac  eorem  ooUcctoribus  aervis  Armanis  assedatariis 
atiisqaeeoitimiionitiie^xigendi  psrticipi^fidA  ifvandi  eteoUigendi 
duplum  otanium  ordipsf  iitm  custumarwn  intm  dictum  euruoa 
bt^gam  et  pnblioas  vias  ud  ^ctuoibarguui  speetontium  ac  dur 
pliim  ImpositlDuis  super  ponteoi  qutbus  de  piewnti  ^iMUitur  e^ 
pferfo^ef&sdlent  idi)ia»  proij^K^npffemdieQi^  proxr 

ime  etimikiediatetsOfilenlittilt  iSt  mm  diiltiu^inoipicndo.ab  \m4^ 
ciflQodiemeMii  Nomilbdl  pifsxtin^AituJVi  tf}ftu^^ulQt&9^p^e]i- 
*fleei  aksqiieali9aaiemotaimp9din)«btQ:Wht«Mteftti^.qy<Bq)uiq|i^ 
^ttaramqtttdem  cHStwaiftim  et/ii«fKMitlqius  ^^  djjjpUcatanwM 
«t  diliMdate  ul))di«t!iBi>sM  nos  priN)ip»«iasdictw  pr^oei^-batU^ls 
et  oonsnlibas  dioti  nostri  burgi  dei;  LinUtligefw.eoffup^aw^  <Mit^ 
dictis  et  per  pittseMes  astringisMis  w^^m.  uavm  .din)idiani  in%- 
peDdeflO'in  r^»ratioQ0Bi  jdomm  prwt^rii  ao  aUsnon  publi<foruBi 
operum  dirutoruro,  alteram  vero  dimidium  la  sohitionein  j^t-si^ 
tJifactJoffCB^  debl^rum  ^t,oaenua^<^iuba9.ob,(^oxji  sun^."*     , 

Another  act  of  parliametit 'was  passed  Qn,thewl6(h 
J[unje.J6i^5,,ia  ^  reign  of  >KijJa/^m9S  thcgecoj^il  of 
lEnglAi^d  Mnd.Serent^  ^f  ^d|an4  ^ntiUe4  an^'  Aetip 
fietvour  of  the  burgh  of  LiDtithgow,^  £oin  aa  i^npositiofi 
fbr'^phokiin^  tlie  bivdg^  thereof  ;'^-»44)y  which  act  It  is 
^tupwrthd and pkryftj^asfelte  ':\"'.    '; '  ^'^ 

"  Anent  tKe  petition  ^en  in  iolus  ^(Egesty^'t^igli  Co^biis- 
sioner  and  Estates  of  Parliament,  by  the  provost  ba&lTes  and 
council  of  the  reyeX  burgh  of  Linlithgow^  mentioning,  lliat 
where  King  Ctiarles  the  Second^  of  ^  imr  blessed  memory,  did 
grant  ane  gift  under  ttie'^nvie  »ea»}  bf  the  date,  at  Whitehall, 
the  23d  day  of  Mat(^  16^7, vto  his  t|ght.ti<i8ty  and  well  beloved 
cofisin  ^oorge  now  ^rl  of  Linlitl^go^,  ^oe  taplp]  ff  th«  eustom 
casualties,  imposts,  profits  and  emoluments  due  ancl  pay'&bte  at 
the  bridge' of  Llnllth^w,  fir  the  space  of  nhieteob  yeinr*,  tritjb 
pow^r  to  t^e  said  Earl,  ddri^^  the'  sidU  iipaee,  to  intrcmiit  with 
and  uplift  the  $aid  customi,  profits,  imposts  aftd  emokim^nts 
due  and  payable  at  th^  said  Mdge,  %y  himself;  lids  fiictdn,!se^- 
rants  and  others,  in  his  name,  having  bis  power.  '  Likeas,  tho 
Said  George  Earl  of  Linlithgow,  for  ^  lote,  kindnesv  stod*  re- 
spects which  he  had  and  did  bear  to  the  good  tcywn'  «if  Linlith- 
gow, did  f^^ely  give,  quite,  and  dispbne  to  the  said  magistrates, 
lbs  tiwuse  i9£  the  said  town»  the  focesliid  gift  granted  by  Ids 
Ja^  Alftiesty  to  the  said  E^C  of  the  c^touis  of  the  saidibrito 
above  mentioned,  together  with  all  right'  ana  tlUc  which  tne 
said  E}u*l  or  others  may  claim  or  pretend  tO'tH6  fohfsaM  'his- 
ioms  thereaf^r^  which  Is  dail4d  ai-  tanlitbgo«r,the  >kst4ay  of 
NsDembecUai  jiesm^aiMLinjresp^etliif  iMi^  tii0|C'Wlll.fl|w^ 
Mpii:e,  aod  that  the.  fa^  bqdge  J^e^  d^,  reparation  by  tfie 
force  of  an  impetuous  nvcr,  apd  the  con^tairt  passage  and  tra- 
velling of  coaches,  horses  feuid  iariiy  iiHiishthe  s&id  town  Of  Lin- 
lithgow are BOWiiys  tn  ka^ eat^it^  to a<^ai^ej^«hbiavpositl«n 
forrosriaF  fmntoA  aad.  now.  j  pfi»d  Jw  r^swtwnMa,  <perpfit»a(e>  aod 
prorogatafor  the  su^t^taUpn  w4  I^^P^-ratio^  of  the  said  {fi^^ 
in  all  time  coming ;  therefore,,  humbly  craving  ^hat  his  Mi^^ty's 
liigh  Oommlssioner  and  Hbttoiidi^  Membei^  of  th^  Articles 
would  be  ffteMd  «o  prtfro^sttte^  t)MiintU^'«iic}ps»|ftlta«S'iil'«ll 
time  comijigjithe  t>iedaid  ^posilioQ.fQpsdeHy  graote^i. as  it. is 


fifter«ciifi^of*tal4' glfi*;WiMgMhtfbll  t>owev  UriA  Wafev^tfit 
tp  theaIagistratsyKrf.ilnlithgosr,',a«fl(thdjr  wwmisois/  toAp- 
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poii^t  cdf^cton  for  upimLiig  and  niceiriui^  c^f  the  imd  im^mi- 
tlQUf  and  iQ,  ca&e  d^ere  bo  uny  ftuqitu^  uref  iui4  alxirtf  wliat  m 
iieceas?Ar  for  ivpujriujf  auJ  unholJin^of  tlics^iid  bridge,  to  appl/ 
thu  aimg^i  to  any  o^m^t  public  U5^  tbr  tlic  ^Titid  ajuJ  utility  of 
the  iQ^n,  ^r  f<m  cliifta^viug  unj  public  or  jioa?si^!i3fy  cxiku^ 
thereof,  ttl*  Majesty V  fliyli  GuumiasitiDer  and  EfltAteH  of  Piir- 
Uament  hjavirig  Keanl  and  considLTtd  the  alioTe  v^  i  :  itiorit 
and  report  of  the  J jonls  of  the  Articles  thereasi  ^  the 

desire  thereof*  and  prorojcratef,  coiitiancs  nnJ  pLti-.^.u*;  .  hi  nU 
thii^  coming  t\m  fore^d  Inifio&ULou  iumKrrly  i^rantedt  a^  it  i» 
now  paid  by  all  pa^£<^gora  and  travcUisrg  witli  piick-loadSf  cart' 
Luult,  eatila,  tn^r^skod  oihera,  iDouromi  Uium  aod  wout^  puling 
the  riv^jcoE  AiPOA  but^rijctlbw  West  Brid^gii  aad  niautli  of  Atop, 
after  tlue  expiraikJii  of  the  foresaid  gUX,  aud  tJmt  for  tho  aneti'ii' 
Ukt'm^  fintl  reparation  of  the  said  bridg(.\  from  liino  to  tim^  ftt 
tho  el^ht,  and  l>y  the  advice  of  the  magiptTat^.^  and  coimcil  of 
tJie  «aiil  hiLrgh  fi>r  the  timo  beiuj?;  with  pow^er  t^  them  to  ap- 
poiat  j^oUectors  fur  uplift i tig  of  said  impoaitloii,  aiul  in  ca^^e  there 
be  any  fiurplua  im^r  aud  above  wbat  j$  uet^^sar  for  repairing 
apd  upliohiing  of  tha  «aid  hridjj;(j,  tii  iipply  thu  aameri  to  any 
IMllltklJil&  f'JJ*  thw  jeo*id  and  utijitic  of  the  iwiid  towii— tlie  said  | 
imgfiifplii'ii  alwayii  holding  and  repaiiiug  the  amd  hrklge,  a^  it  id 
nititpf&miti  for  th«  ote  of  the  lege«/'  i 

It  was  fairtlier  averred  hj  the  Magtstmfes,  but  denied 
b^  t^e  Railway  Company^  that  the  Magistrates,  ever 
ffljice  lUe  act  \mi  quotet^^  Itad  been  in  the  uso  to  exact 
and  Lerry  certain  nUct?  or  duties  oti  ait  goadjSt  eairia^a, 
cptlte,  or  coTnTnodrties  pa^in^the  river  Avon  be£wi;xt  the 
West  Bridge  aiid  the  ijiouth  of  Avon  ;  at  alt  events,  that 
tliey  Imd  been  in  the  use  of  levying  sndi  dues  on  gcKxIs 
carried  acros.^  the  Avon  at  such  places  withifi  tbe  pre- 
seribed  limits  where  the  traflie  was  stich  as  to  cover 
tbe  expense  of  collection* 

The  Magiiitratee  profliice<l  a  table  made  out  by  iheir 
predoce^or^j  and  dated  4tli  November  lGi)9j  setting 
fiitth  al!  the  dttes  payable  on  all  gowia  brought  within  the 
but^bj  ctilletl  tbe  town  custom,  and  aho  the  dues  pay- 
able utn1er  the  act  of  parliament  l(585j  entitled  tlio 
bridge  custom,  and  -vrhwh  it  was  dbclared  ivere  "  net 
cmly  to  be  paid  at  Linlithgow  bridj^,  but  also  bet^^Hxt 
the  west  bridge  and  the  moutb  ofxivon,  eoiiibrm  to  net 
of;  parliament  in  favour  of  the  town,"  Thig  table  wad 
dodared  to  l>e  the  only  rule  for  the  estaction  of  enstotn 
in  time  to  come.  It  was  farther  averred  by  the  Magis* 
irate 3,  but  denied  by  the  defenders,  that,  in  conformity 
with  this  table,  and  under  the  authority  of  tbe  cbarterd 
and  actfi  of  parliament  above  quoted,  and  immemorial 
ugage  following  thei^en,  the  RIagistrates  had  been  ftc- 
cij#tomed  to  exact  and  levy  the  rates  therein  set  forth, 
that  19^  to  say  I  the  town  custom  and  tlie  bridge  custom, 
over  since  the  time  wheti  the  cufltom  table  was  framed  ; 
at  fill  events  for  tbe  period  of  40  years  past,  or  from 
tiine  immemorial 

In  the  year  1838,  an  atjt  of  parliament,  1  and  (2 
i  Viet  c<  5dj  was  obtained  for  making  a  railway  from 
I  Edinburgh  to  Glasgow,  to  be  called  tlie  Edinburgh  and    1 
Glasgow  Railway,  which  line  of  railway  passes  through 
[the  biiri;h  of  Linlithgow,  and   also  crnssea  tbe  river 
Avon  between  tlie  West  Bridge  and  ita  mouth,    by    ' 
[means  of  a  vi^uet  aevenU  yards  above  Linlithgow 
[fridge.    It  was  averred  by  the  Railway  Company,  but    ' 
]  denied  by  tbe  pursuers,  that  the  river  was  fordable,  or 
I  in  Ufc  to  be  forded,  at  this  point*  j 

By  section  236  of  the  railway  act  it  is  enacto^l  and 
I  f t;6videdj  , 

'♦  That  iMithing  In  tins  act  contained  ahaU  extend,  or  be  con-  | 

itrtied  to  GSitend,  to  take  away,  abridge  or  dimiiuah,  any  rights,  , 

pvivil^V*,  jurlBdiotiona  or  poveri,  which  at  present  Itdotig  Uh  j 

nd  ate  e^joyed^  oc  whiiJi  are  idjutned  (in  Tirtue  ol^  acii  of  par-  I 


liaiueut,  royal  eharters,  itnnatirujnaJ  usaga^  crroili^iEijt; 
Tnagtftrates  rtnd  towa-couitdt  of  t^^"  f^"-!  'mri^rfl 
o^'VT  the  said  miif^truttit,  urtn  uwio4 

receive,  or  levy  cuitamij  upon  .  iirrijifl'fcii 

aoy  other  tliinji  whatsoever, 
the  water  of  Avon,  at  Toql- 

the  said  MfnWT  of  Avmi,  by  any   ron\  or  ifi'\g;i\  ijr  r.j  nj  i 
duet  OFOtWr  bridgi^  that  may  be  balll  ik  miMtttm^ 

sjud  wator  of  Avon  by  the  said  i-f^'*^?^""-  -  -"  i  If 

tur  or  thin^,  shall  be  duae  In  vIl 

eu4tom»  £liall  be  ilimioldhed,  or  e^ 

doTit't  shall  have  tbe  effect  to  diniicibb  the  ^utt,  ib^  t 

magistrates  and  town -eon neii  shaU  and  may  nadn  i 

demnidciitioa  ftoiii  tlte  enid  eooipauy  a^  shaU  wl ma?  i 

npcio  between  tliem,  and  in  <uise  tliey  caaaot  iigfttvyi 

SL'Ltled  by  ajnry^  ui  tlie raanuL-r  in  wlut:^-  -■»■-'  --in i»4 

to  be  tirade  by  lidrs  act,  for  lands  taken 

tU^ei6(jt:    Fro  Tided  always  that  tho  vu  ji 

the  competeot  courts  of  latr,  of  aurii  fi^bi*,  , 

dictions,  and  powers  i^eiijoyed  or  daim^du  witj 

which  any  of  tjie  inhal^itants  of  the  c^i . 

Ijanarky  yr  any  otlier  pet^in  or  ptr- 

ai^inst  the  same,  if h  nil  be,  and  tbe  Mniu 

all  portici  intt^esftt^d,  any  thiagjbQn^C3paiaua.\J  to  I 

notwithetmidiiig.'^ 

The  railway  wa**  completed,  and  the  \m 
about  the  2l3t  of  February  IBI%  and  since  tlii 
numerous  carriages  or  trucks,  carrying  cault,  J 
goods,  ifeCtt  Itave  been  trouglit  daily  bito  and  ( 
the  burgh,  and  ecrges  tbe  Avnn,  by  the  findaet^ 
mentioned,  situated  between  M      *T   ,i   Brid;.T 
moutb  of  the  Avon*     TfiedeJ  fused  loj 

town  custom  or  bridge  cosieai  du(^  In  respect  ( 

gCMKlSi 

In  conBoqilence  of  this  refusal,  tbe  MngfetratBifc 
the  present  action,  conclndtng  for  deelamtof  ( 
right  to  e^act  and  Ici'y  from  the  Railway  C<k 

*'  the  dues.  Ha  rectlfi^^d  and  ^ 

framof!  In  the  year  1^9%  nK 

levy  tho  dues  therein  clest^ri In 

transported  alon^,  or  brcmRiit  by  the  aaid  nstinf  ' 

said  burith,  ivbetlier  for  6aJ<^,  us^  rrr  eomtmrptiri,  i 

trarfjh,  or  carried  out  of  or  lliroM' 

to  levy  the  dtics  descrilicd  as  bri'^  /ilj 

ried  across  tbe  Avon,  by  the  viaiiiii  i  errn^yj  dt  >_ 

to  the  said  company,  or  by  any  bridgvj  or  croi^fltt 

West  Bridgt?  over  the  Avon  and  ita  n*oafK  tU « 

BUJd  table  of  cu^tofiis.  elinrttT^s,  anil  act*  of  ; 

to  immemonal  Usm^e  and  wtmt,  prior  to  the 

said  eoioxianyV  railway,'* 

The  summons  IVtber  contamcd  acoocluipaC 
and  reckonings  and  for  payment 
'*  of  the  full  amount  of  tlie  said  -i^*'^  i',^^r«   h«ii*r, 
flinch  the  said  2  lit  day  of  Fetmi  ■•(tp 

d<*fbadera'  rftilivny  w^s  opcrrf^l,  c 
all  time  eoniht*?,  toget^ 
the  time  the  said  dne^  : 

tdl  paid,  as  the  atni>itTit  irniv^Hj  auti  oi  tut  jiikr\M4« 
may  be  kindly  aHcen^lnCHh" 

Tbe   Ruilway   Company  ^  *     *  '     \  V^c 
and  acts  of  parliament  fauiii  mi 

the  claim  mude  in  v 
goods,  or  Dtbor  coju 
way,     2.  Tim  statu  u^^iuid  v: 
only  to  goodEt  oattlo,  &c!.>  pa  -    i 
across  tbe  Avon,  according  lo  tin 
and  mode  of  transit,  and  are  nnt  'iMi 

cattl^  &c,,  pass«?d  tlirongh  tbe  1  ^ 
Avon  by  means  of  maelunery,  ^^■ 
improvements  and  seicntiiic  tJivajiliOfKftof  i 


S.  Tbe  pursuci^  are  onlr  ■ 
placeSj  in  such  mantn^Ts 


.  1  ♦!  ♦  I  «4  ■"  »^r5    ^-^V  <-«**  I 
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araoiint,  a^  ihey  ^av^  been  iii  use  and  wont  to, do  from 
time  imoiemorial;  and  there  has  been  no  use  and  wont 
to  saiictioD  the  present  cktinii  4.  Tlie  dues  being  ejp 
concessis  of  the  pursuers,  leviable  upon  the  goods,  and 
the  pmfsuprs  having  foiled  to  levy  them,  they  are  not 
entitled  to  elaim  these  dues  from  the  defenders  per- 
sonally, who  are  not  the  owners,  but  merely  the  car* 
ricrs  of  the  goods.  5.  Even  supposing  the  pursuers' 
right  to  customs,  as,  in  a  question  with  the  defenders, 
were  ta  any  extent  well-founded,  the  pursuers  are  only 
entitled  to  daim  from  the  defenders  indemniiieation 
for  loss  acJtually  sustained ;  and,  being  restricted  to  a 
particular  mode  of  redress  prescribed  by  statute,  they 
are  not  eatitled  .to  insist,  in  their  present  conclusionsy 
for  iiccoiiintingand  payment  in  this  CoiiPt* 

The  pursuers  pleaded^  generally — ^That,  in  virtue  of 
trie  charters  and  acts  of  parliament  founded  on^  follow- . 
ed  by  immemorial,  possession,  they  were  entitled  tp^ 
levy  from  the  defenders  the  4ue8  rsferj^  to,iand  men^ 
tioned  in  the  summons. 

The  Xprd  Ordinary  pronounced  £he  following  inter- 
locutor:    .  .  -  *  " 

"  21»r  DtcemUr  iBii.^-T^he.IjiOPd  Ordinary  liaving  heard  par- 
ties' procurators  on  the  dosed  record,  9Xiii  made  atlzandrim,  and 
c(mMd0fed  t9ie  pi^)cMS^  Flnd^'  that  th^  charter,  of  da«e  the  2ddf 
Ootdbe^  138»»  \htk  bharter  of  t»nfinnati9nv  or  preoepi  of  iafeft- 
nient,  cou^iaii^g  precept  of  «nine,  ofjdate  the  fi4th  May  1503, 
the  ratificiltion  Uiereof  in  parliament  m  1594,  and  the  ratifica- 
tion of  the  aforesaid  charters  and  others  in  parliament,  dated 
20th  May  1661,  afford  a  sufficient  title  to  the  pursuers  not  Miy 
to  loTy  does  or  cuftbtoJoo^'gaodA  anfl  istliev'thDbie»bf^ 
within  t^  huigh  of  I^inlithgow^for  sale*  use,  or  coosamption^ 
within  the  bargh,  or  canjied  put  of  .the  aaid  burgh,  but—tf  so 
explained  and  supported  by  nftkpe— to  levy  da66  or  customs  oii 
good»  or  otbev  thiBg9  pa^sing^  or  carried  ^roQgh  tl^e  said  borgh ; 
and  thwe^re  flnd^i  tlifkt^  priori  tha  passiqg  of  the  Bdinbui^  < 
aiyl  Glxiqgow  Railway  ,Compfliiy*8  Act,  th«  pursue  1;^  a  saffi* . 
ciont  tide  to  levy  sQch4uea  and  customsi  tuid  on  such  goodaox 
otlwr  things,  whethev  hprought  within*  or  earned  out  o^  or  pass*, 
ii^,  or  carried  tJ^rou^  the  said  burgh,  aa  thc^  had  been  ia  tha , 
practice  of  levying  for  time  inunemorialy  or  aX  least  l»r  ibrty 
yeara  prior  to  the  passing  of  the  ^aid  act :  And  further  finds, 
that  gu<Hl#  or  oth^  things  trao^portod  ^  tha  laUw^jr  of  said 
:^omp«By.  IM9  jEMit,  by  tho  Ibreeaid  act^  exempted  from  liAbility; 
!\>r  said  d«MS  or  customs ;  And  finds  that  the  porsuers,  in  Wr. 
:ue  oCthe  foresaid  title,  have  right  to  levy  tlna  same  duoaor 
customs,  and  on  the  same  goods  and  things  brought  within,  or 
arriecl  out  of  or  passing  car  carried  through  the  said  burgh,. by 
he  railway  of  the  said  company,  as  In  ftny  other  case :  Fitld^  that, 
>y  the  act  of  parliament  passdd  on  tHe  16tb  Jnne  166IS  a  grant 
3  ma^  ia  faroui*  of  the  magistrate^  of  lioUtbgoW)  luid  their 
uccesaors  ia  office,  empoweriAg  them  to  levy  certain  dues  or 
ustom^s  as  then  'paid  by  all  paaaeogera  and  travellers  with 
ack-»loads,  eart  loads,  cattle,  borse^^and  others,  oonform  to  ust 
tid  wont,  passing  the  river  ot  .Avon,  betwixt  tho  West  Bridgo 
ud  mooth  of  Avon  :*  Fin^Q  that,  by  said  act,  tbo  pursuers 
are  a  right  and  title  to  levy  the  duties  or  customs  therein  re« 
MTcd  to^  to  the  extent  to  which  they  havQ  been  in  the  practice 
3  to  ^os  imd  th^t  at  any  pokit  <of  pasdft^  abro^s  the  Ai^n, 
heth^  fo#m«rly  In  nsi^  Or  wtKgnbmniglit  into  us^'wHliln  Mmi 
oiuiid^  mel«tioned  in^lio  aet^  fscept  sta^  point  vheie  9n  v>l* 
napt^n  or  imrpuni^  is  established  by  the  existence  of  a  pontrary 
se  ;'  that  is,  by  evidence  of  its  haAnng  been  used  for  fony  years 
r  tipbhaiS)^  as  ft  point  of  pasMigb  iscross  the  Av^  within  th^ 
ircaAi^liOilndB,  fbr  goMsMir  other  things  iritboat  jm^  dAot 
- '  cuftOoms  kaTing.b^n.iesM^ed  otie^ried  by  t4ie  pqrsuAisr 
LodB  that,  in  so  far  fu  1^  any.pthpr  mode  of  tnipit  goodt  col 
:h<?r  tilings  passing  ^e  Avon,  at  the  point  where  it  is  now  passed 
r  t>ie  ^adnct  ^tiectisd  acitoss  ft  by  tho  said'  'Rtfil^ay  Odmpscny. 
olfl<rilai«  been  IMle'  to  tho  pnymiiai  of dtt0i>or cutf^omt)  tM 
Lim9.«rQiQ9«a^IiaUe  thereto,  when  pnasiiig. tht  Mid  watsroC 
von  b;y,th«  q^d  yii^dnctan.tbe  cacriagei^.ii^tbcisaid  Qoni^nnv, 
id  tliat  in  that  case  the  said  ones  or  customs  are  ibviawe  aceora- 
er^y  ^  ^^  purstlert :    BepeU  aU  thd  defbnoes  in  so  ^  as  in- 


consistent'wlth  the  preceding  findlngi^  und  hx  partiiTulai-,  rcfi^ 
the  fifth  defence  and  plea  in  law,  and  decerns :  AhU*  ftuftitie'' 
farther  answer,  appoints  the  c.nuse  to  be  lihroUteJ,  witli  a  vieiflr' 
to  such  onler  being  made  as  limy  be  npc<^*arj  fbr  disposing  of 
the  case  in  accordance  with  the  sniii  fiu^^injirs.  in  rtsptxt  cf  pal*^' 
ties  being  at  issue  upon  matter*  of  fiict  or  otbtjr^i*tj/'   ,  '  * 

The  Bail  way  Company  r^chumccL    At  jfM^yi^n^^  1,^1. 

Lord  Justice*  General — After  a  fhll  argdmeht  )n  this  6BMoi 
whidh  is  certainly  one  of  importacnoe  to  both  t)artie8,  yi^  took 
time  to  deliberate  upon  it;  and,  upon  recon^deratldfn^'  I  hato 
seen  no  reason  for  alt^ingtiie  Lord  Ordinary'a  interioctiior^' 
which  appears  to  me  to  be  well-founded  in  both  of  its  b#andie^ 

1.  As  to  the  cnstoms,  I  cannot  agree  to  hold  that  tbo  dec$» 
sioh  in  1621  between  the  fieshers  of  Edinbutgti  and  the  town  bt 
linllthgow,  can  be  viewed  lb  an  authority  ne^ativtnjgf  the  right' 
to  l^y  dues  and  customs  on  -goods  Or  other  Articles  paasini^ 
through  the  buigh  or  its  territory,  IM^  BeoHu^e  it  was  only  a* 
case  of  suspension,  and  confessedly  does  not  constitute  ^rtsjudh-' 
cdta,  and  has  not  been  regarded  as  an'  authoritative  decision'  in 
the  two  cases  of  Lander  in  1757,  and  m  M^'Go^^an  i;.  B«rgh  oft 
Wigton,  IS  Shaw,  p.  289,  in  both  frf*  which  it  was  ie4(?rredtck 
2c//y,  These  cases  establish  clearly  that  such  grahta  of  cnstomli 
ai  tj^  present,  levied  qn  afticteapMfling  through  the  \^smp^  of 
a  burgh,  if  confirmea  by  visage,  ii^  legal^  andipusi  be  s\ippbr(cd. 

2.  With  regard,  again,  to  the  duties  leviable  on  the  passag^ 
of  the  river  Avon  within  the  UmitS'Of  tho  g^t,^tbe  teruM  of 
whiehf  oonfirmod  and  xatifled  hsr  the  statute  in .  X^l^y  tare,  c^iMr 
and  precise,  I  thinly  th^  point  has  also  been,  carrofttl]^  d|WFK)seid  ^f . 
by  the  l4ord  Onlinary.  and  ^hat  the  decision  in  the  J io|c^ooujL 
case,  which  was  explained  in  the  argument,  for  the  respondentiy 
and  relieved  from  Uie  obscurity  appearing  in  %h^  thoH  Mn^^ni* 
in  Shavittid Mtnvay  aa  to  tfa».iurjt  trial,/caAiipt  ^QsmMmA 
aa  hoatile  .to  th<^  finding  /Of  the  J^n|,  prd^nary*  T^  ifature  o^, 
the  issue  in  that  case  shews  that  th^  defeodera  had  set'up  in^, 
defence  of  exemption,  and,  havipg  succeeded  ill  r^gaix!  to  tho 
particulir  place  tbder  the  Mstfe/lhey  Wdne  pttQ)M>^ai^ilstidd. 

Bnft;,  lookhig  it  the  tcsms  4f  d»i  gpanWil  think  .teJ^ofd.OiHj 
diaaryhas  properly  fi^nnd  tha<[  exen»pl|ion,^;im,mpn).l(y  froni  i^. 
operation  must  ,be  est^h^ished.  In  order  to  Uberato.  th^  dcfe^uers 
from  its  operatioa.  X  must,  th^r^or^  be  for  adhetlng'ib  the  In'^' 
teriocntor.  •    •'    ■  •'"  •    '   *•     >  i'  * -n  -t  .    -■    -if.. 

*  L^rd  AiacheHzi&.'-^imen  mre  two.^wMiodft  n^aod  ;to  ithia  ^lm$ '. 
which  differ  materially  ftojor  o^  ,^ther.  {  Aa  t|(^  t^e  |ir^  ip^. 
the  right  to  leyy  dues  ana  customs  on  goods  passii^  through 
the  burgh,  there  is  no  reservation  i<i  the  Railway  <JOmpany'flf' act 
Now,  thuit  might  perhaps  be  viewed  aaraismg  a  question  aa  tb 
whether  the  grant  .to  thia  pnidiOi  company  to;  BKtke  atnolnrad 
does  aq%  a^cur  the  raUroad  ia  mad^^^tb^  qght  of  pi^tom  ^ing 
unnoticed  in  tho  act-rtake  awjw  ^he  r^ht,  of  levying  such  cuus-' 
tom  upon  goods  passing  along  the  railway.  On  the  fdotmg  thai 
the  railway  itself  is  not  withhi  the  territoi^  tf  th^  WrghTeO'^it^ 
at  least  aa  the  gotnt  ^  levgfing  /cabtoma .  apiiiau  But,  on  Um. 
other  hand,  it  ia  certain  thai  the  jurisdict^  of  tho  Affigietrate^ . 
in  enforcing  order,  and  kccpii>g  the  peace  at  the  i^aUway  sta- 
tion, and  those  parts  of  tho  railway  constructed  within  thij 
bonnds  of  the  borgh,  is  not  taken  dway  {  aindl  su^)^eotNrO  dan^' 
not  hold  that,  they  haxre  loat  the  rigkb  of .  ie^og  dv^t .eoifefnad 
onithem  bj  grants  merely  j&om  ti)ienat\u3eof  t^^  r^wi^,  IP^^ 
I  quite  agree  with  your  Lordship  that  we  qannot  j^back  pn. 
the  old  depision  in  1621  aa  any  authority.  "     '  ^'' 

In  regard  to  the  second  point  raiaed^  th^xle  U  oM  express  re- 
servation of  tha  rights  of  tha  borgh^  winch  fare  not  t0  be.iunile9 
or  ta^enaway  hy  the  i^recticn  of  the  wad^of  tjiip  J^ailwfjjf,  Qo^-i 
pany.  And,  by  tho  way*,  it  is  singular*  Qhis  reservation  befii^ 
introduced)  that  the  reservation  orthe  rTjfhtfl  ^  navi  spoken  to 
in  the  first  branch  of  the  case  Ihonld  not  ha^  beeh  «ipe^ial^K 
made.  Thia^graat  (the  ri^itB  tinder  W^iich.artiWBciefl  tci'th^ 
hnn^ inthe,  rail^iv a^)  uof  a^moat  fii^gyUf  dia^tarv  If 
ia  aaid  to  bo  a  right  of  taxing  every,  person  pr  tju^^  ppssii^  ijm 
river  Avon,  from  tho  town  down  to  its  nkmth,  v  i^  thaT  tho 
tax  extends  over  seven  miles.  '  It  ik  sold,  howetrertonCtlii  othe#' 
hand,  that  the  grant  admitacf  .a-mOrn.reaeaiaible  inteqprataii 
tfoDi  ^Ittiaaaidto  ext^p^pnly  tp  thp^Ottplw^  wh^.toU^aa 
been  by  use  and  wont  collected,  and  Uiat  the  words  j*  i^s^  andl 
wont"  don't  fix  the  amount  of  the  tolls  to  be  levied  only,  bnV 
api4y  lOso  to  lAie-phasea  where  >aucb  lolis  wfare  by  tub  and  wmt 
levied/  and  to  no  other  phusea.  Thaa  it  m  aasiicred  that  anc^ 
inlei3^aitation<woqld  be  absurd^  for  eresy  eoeiwattldaivqid, 
winro  snch  toUa  arare  demandaUe.    But  the  ;anafir^  to  that  m 
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of  toll  could  certainly  be  prevented.  Thus  arises  the  qumliOiV' 
whiiKM  tN  «^an^  IW^)  ^  f^^  *Pf«HJp*  ¥rtje^o  i^.  >^as  .iojmse 
and  wQnt  to  Ih>  collected  ^one,  of  to  tbei  whole  seven  miles  ? 
Now/ here  conies  in  ^iie  clecisloh  In'  the  <iAs6  of  Jinkabont.  Tl^t 
seems  a  deei^ioYr  iii  poinV  lij^st*  th^  MAgiatHit^*  <vi^  bf  thci 
gnmt;  <  Holr>cbiild  die  tissosiii)  thab  case  hftve  been  g^ytnca 
aiqr!  Qth^r-  ^^'mw?  U  ^pl)eara  t^m^,  t!^i4  ji#<»re  were  two  if  a/«  of 
put^^lng  the  oi^istioa  iu  ^fn^t  case.  It  might  hava  been,  whether 
the  parties  there  had  been  ih  possession  of  the  Imnrahity  fbr  40 
Tedrs?  *ByittHat"WA*n0ttli**f<i8Ufe  Rr"\*w«,  #h^th«ptbe  toim 
had  been  in  use  and  wont  to  obUccsfttoUa  rthtVQ j^  <  >  Tbe  qvtetioft 
wasi  nol , whether  them  w«^  »  positive  pnwcriptipn  ^  jonrowrity 
hy  .40  ^e^xs  ViQn-pamcnt ;  but  thp  question  tried  was,  whether 
the  Magistrates  had  possession  ?  It  was  found  hi  that  case  that 
the  Afa^^tnitce  had  rtot  p(^i«6ssiMi  of  ih^  HgWt  to  l^vjr  \at'  JlnlD- 
•bouti  But  ifl  they  ifad  no  ]^06s6sstdn  at  Jmkftbout,<they  have 
90tjol)'pQpsoMtonalon^  all  iJk^  river  from  Uie  bridge  to  ita 
moutlu,  ,Iu,8hqrt,I  think  thax  decision  .exclusive  of  this  hi^b 
pretension  of  tbe  Magistrafes.  Then.  look  at  thelf  conduct  With 
fe^rd  to  tfic  dtiiiXi  that  t;h>sses  th<^  Avon  witliin  %ht  tt^tH 
ibites;  Th«yit^v«i«  a«<t  atly  tails  ^oa  the  Oanal'Ooii^Nny-f  and 
if  tlie.deoivioo'inrtliid  ^io^ahoul;  >c^a9  hlwi  .been  k>,  their,  ^vouc| 
if  itjcqi]^y^^e.,^at  th^^  i^^^,  ^^^  failed  to  make  spoh  a 
dfemand  ^  And  that  cour^  of  conduct  is  material  to  be  looked 
to;  as^c^hl^'aiti  ii^eVpli^tsldtdU  pttt  oti  the  ^et^H^ti  In  that 
case  by  the  town  itself.  For  these  reaioiifl,  I  am  telinei»  ok 
the  8QQoq4,poiAt,^a49pt;Ae  ai^gument-uiged  aa  to  tl^s  branch 
bf  tlie  case  for  the  lUUway  Company,  and  to  hold  that  ihe  town 
muiSt  shew  that  %\)^yjh&vp  been  in  tli^  custom  of  levying  dues 
at  the  place'  in  question,  as  the  conffition  pt^ecedclit  of  their 
right  to  exact  such  dues.  To  be  8ure.it  must  be  consider^ 
nMkmi^'iiW'pmhtm^dl'tti^'^ini  'Mm^^XiM'Mikt'lik  to 
Bulkerabis ^iohiffC ait  9fmaoh(4f§  tin  ribiffUbowtidg bHdgei  * >Alk 
tte  8#m|im<^!tbsre  ii^,4owl^ifa^ti,^.,j'nie. rjOlway  havfi 
ai^uirea  ground  o;i,both^slae«  of.^he-  wer.  and  t^  grb.und  on 
dther  im  18  conncbtcd  hy'  d  1)ri(%^*of  vMttt.  '  *bk;  i^'  tlia« 
«Ufln!tot  ^liv  thtf^  case'  of^a^^^tlemair  Jbn^nff  lattd^  ota  b^th 
Mddabf  wri^r^.^ndKiatiiisiiliag;  them  by  «  btidgo  4iat  bia  own 
pleasureor  use,  which  wotdd.hoth^ab^eiMsiQB?    '     ^  // , 

Lord  FuHertofL — ^I  un  inclinei]  to  adhere  to  the  judgment  of 
the  Lord  Ordinary  oh  both  points.  "Tlie  firat  point  in  the  case 
relates  to  goods  brough€  'Within  ibo  hUfe-gh.  And  the  acts  of 
parliament  in  1594  and  :166l  were  wiit$;  ancient  as  a  public 
pecognitipn  of  the  dgbt  of  the  burgh  to  levy  such  duties.  If 
thejudiftmentbf  thb'C^rtllfi  um^had  %eetr  lirt^^ECstibned  atid 
l^iven  authority  to,  ii  ^XI^tot  'hAT^F  been  of  ijrmt  weight.  That 
judgment,  however,  i*  deprived  pf  all  authority  by  the  subse* 
qucpit  decisions,  \n  which  it  lias  been  repudiated  as  authority. 
U  is  ti:ue  tiiat  there  is  no  reservation  of  the  Magistrates'  right 
to  cq)!^  tt^e90  duties  in  the  railway^  act ;  but  no  such  rcserva- 
tion\was  necessaiy  ^  ibr^  caiinot  thliik  tbat  the  fact  of  goods 
^ing  carried  W  railway  can  take  ^eiij  out  of  the  broad  words 
of  the  grant  To  tliis  extent,  thePMore,  I  have  no  hesitation  in 
^hering  to  the  interlocutor. 

Tlic  other  point  relates  to  tlic  bridge  toUs  and  dues  payable 
"by  all  passengers  and  travellers  with  pack-loads,  cart-loads," 
Ac.,  passing  the  Avon  betwixt  the  West  Bridge  and  the  mouth  of 
the  Avon.  Of  the,  right  to  collect  these  ernes  there  is  an  ex- 
j^tHM  resenratibtk  in  die  grant."  I^w,  the  irardi  of  the  grant 
ate  Y^ry  peculiar^  an^the  wMs  of  the  parUanventaiy  ratifioa^ 
tion  of  it  Tery  stronff.  They  not  only  conQrm  the  grants  but 
they  set  forth  that  the'  Magistrates  bad  heeil  pitevlously  ift  th^ 
use  and  wont  of  collet*tin]g  these  dues.  *  Tliese  "words,  "  Use  and 
ihMit;'*  In  tH^  act  of  |iaf itottieni^  cdn  duly  be  Mad  to  mean,  that 
the  dues  were  to  be  levinble  at  the  aame  rate  ef  chaiqgfe  a«  ^ey 
wore  in  use  and  wont  t9  ^  ^4?"^^  between  the  two  pomta 
over  which  the  right  extended,  m  terms  of  the  original  grant. 
I  don't  thhik  the  woMs,  **  n^  anfd  wont,*  itpply  to  the  ij«5ticti- 
lar  places  at  which  it  Ib  Mid  the  dttea  teay  have  been  In  ase  to 
beooUooted.'  The  kind  of  pbyneut  w^  what  wnato  be4xed 
fay  use  and  wont ;  and  I  lather  think  it  is  clear,  that  all  that 
the  statute  means  is,  that  parties  must  pay  the  usual  charges 
fbt  pa8sag^.'*ThWi,*  wkh  i%atd  tb  the  case  if  J^inkftboUt  Lodki 
hig  St  the  isauea  aad  the  verdict,  all  that  thb  Juiy  seems  to  hsem 
foundiis  this,  Dhst  iMp  4Ut  BMifrirtteB  had  n^  been  id  the 
h;\bit>  fi)r  40  years  or  upwards,  of  collecting  (^ea  afc  the  ford  of 
Jinkabout,  t^iQy  could  not  begin  'to  cbarae  them  at  that  parti* 
ctilar  ford.  On  the  i^h6te,l  atn  ifbr  adhering  to  the  iriteriocotoir 
of  the  L«rd  Ohtitiat^  as  to  «e  flttiKngi  ota  iheee  ttiopeiiitv. 


Tfiofe  atrer  aevond  flpd&gs,  laflreitfr,  iMoh.lfaH^ 
aoiae  difliault  ^aeatidns  as  \o  how^  ttts  diuifiB'  are  to  be  dynal 
on  goods  ahd  othet  ihdttera  not  incltaded  tn  Ihe  Mheduki^ 
n«ea  ^M^ttfale  oti  -rsriiifts  tartitiaf^and  wfakth  Ue  tttafporstedta 
fbetammooa'by  HQlbreBaei''  ' :  > 

i>>r(2  w/i^i^.«*^his  is  ^  Bice  oate  ;*  Imt,  M  (faeiHMik,  1 1^ 
in  the  views  of  the  JLoatd  Ordinary*  and  am  fiw  adMng  lo  Mi 
int«rloo9tor.  1.  As  to  the  trai\sit  dues,  i:  e^  the  dues  paji^ 
oa  gvods  passing  through  the  buigh,  I  t)^nk  that,  as  thoftjia 
not  afic^fed  by  U^  woz^  4d  the,  railjray  aet,  th^  mm  luad 
upon  the  common  law,  and  must  1)6  payable  oh  die  goodi  pitt- 
ing on  the  railway  through  the  burgh,  conform  to  use  and  vodl 
If  I  were  to  go  intotfae  riew  hinted  at  by  Lord  ilaekeDae^m, 
that  the  transference  under  the  railway  act  of  the  ao^  ■ 
whidi  the  railway  is  GonktrMed  war  hi  effect  cuva^  m  i 
separate  tenement  whkh  was  not  t(>  be  heU  within  the  bi^ 
then,  perhaps,  the  parti^  might  be  ifurther  heard  oa  ihatpun 
But  I  sus^t'ir^  odbot  held  Utim  thetailw^y  Inolafteaa: 
of  the  bu^ ;  ifn^  X>prd  Maekenaie  did  notseeqi  to  reljr  on  dat 
view.  It  is  quite  dear  that  tl^e  Bi(a^trates  coi>tinQe  (u  bare  j^ 
risdiction  at  the  statk)u  an4  its  pr^cy^^ts :  and  the  iiuDerakQ> 
der  the,  raUy^ay,  if  there  are  atyv  remain,  t  suppose  the  prcpffij 
6f  the  Magistrates,  whp  could  work  them  at  any  tirie  if  tik-- 
operations  did  not  iryure  the  superstructure.  Therefore,  1 1& 
pck^  the*raiiWy  leinAilis  Id Idi  ittt^tttoatk  ^tfrpoHiitiiMBtk 
ftl^torsrofthf  biiil^'  JU49  thaaeitnatshdnnahdi^ttli 
lold  illegal  Ml  ^  4>a..thfi  4»M^i^y  ipf  t^  ohjl  dociiipaia  If^ 
I  n^  finy  :pothiii^«  pThe  ground  of  that  clecuiun  b»  h^ 
utterly  disdi-edited  m'  itibeednait  (a^i^  aod'if  tii^k  vtbasi* 
d<ifetisible.  '^^    •'*  .TT*)  n(  >^7?-    •  -.'  '         '""^ 

Ai  «d'tlntdifiUhiltiai.iii  tbon^fiidttngB  ttf  th&i4Md  Ori^ 
interlocutor  which  have  been  pointed  out  by  ijot^Jfjiktmti 

be^dbjedtedtoby'di^'Mld^Hfteir  ^Tbih^Hit'MiU 
kioklMg  at  the^MciflsaftioakrAdiiayst'Vitik  the^MK  p^ 
w  thew,  f*)i»|ien»teclri|i  ^i^^cheauH  t)»r9  a4f.KfiM«<i» 

tiie  8ame  eate^dry  ila^Mk  ikuf  lAiH^  ' '  -     ' 
Aa  lotba  aeeCAd  {bint,  avt-pialk^uiidy  the  eaaofJiikite 

Thk&triiB  a.  41^^04  y^  mt^^i^iBf^V^^^^^^^ 
9f  f^Wk^boulk  T\iQ  ftf^ttates  ngw  say  ^{pqae-b i:i£/ 
point  wm  sumoe  to  preserve  toe  H!gnt  pve^  the  %Me  t^  a 
the  grant  .Kow,1et  tie  lodk  to  ttie  'Ae  df^lsikdbaat  Ts 
ttltliuaW  fUflitiDa  vaa  limited  to  M^ber,if  pattieiha^kA 
in  use  to  cross  the  Avon  fQr.mm.tiia«,i|0  .jrea^aj^a|aai^ 
point-r4n  t|¥^t  cfwe  at, tbe  ftfod  pf  J^nW^t— wiihaai  M; 
charged  dues,  Ihey  had  ^ot  lux^^^^^^^  ^t  &r»«^ W  •"  '^^^ 
hitylbVaO  time  coming?  A  s^pameMiti^  nariir'beai^ 
jufcfeftrt  Mitfc.>i^^iaiA  t^>b^i.■j^nVrSa^^n1tivfc^1^li^r,  ^«*tWia 
a«0noiQd:tJ^t'0fi  jigbt  tfi)  ^Tar  4«e9i^mi^|be,J|(^^y  |>^^ 
tion,  a  verdict  was  returned,  uf^p  ^^,  iapi^^yM^JMiw  tktt  ^ 
right  to  levy  had  been  loet  by  prescfiption.  Tfie  «dW  p^ 
mtcyof  the  rhllwirf  bAdge>  bbireTer«  to  the  l]Hdf(fM tj^ 
gow,  would  at  any  rate  bring  the  ph^eaat  tiue'hMaaK* 
evasion  of  the  bridge  duty.  It  comes  just  to  be,  the  en^^ 
of  a  new  bridge  beside  the  old  one,  frUldi  Is  standing  leadj  ^ 
use.  Then,  no  passage  being  allec»d  tp  have  exi^  »t  tk 
place  where  the  railway  ^rtJaEfoct  lam^ted,  so  aa  toiave^ 
question  on  that  spedaUy,  w^  Pani^pfc  ^▼W  bokhng  tbt  H  a 
within  the  limits  of  the  granL  indrahbjSt  to  the  light  tbdc^ 
oonfenred.  Theitoiidvte^^fttttfMac^BtcalerluihKngiMd^!* 
dfpnand  on  the  o^nalmy  proUib)y  b^  fpcwni^  te ^» 
peculiarity  of  the  mode  of  conveyancQi  cr  mai  otwr;*^ 
stances,  which  may  have  deterred  the  Mi^ira&*  wn  9M 
the  qneatioii  -vritb  the  dvial  Conipai^i  tad^'  at  m^  na^" 
town  is  not  fefedoaad  on  thiu  point; .        ^ 

I  am  not  jnoved,  aa,  indeedy  none  o^  your  LttdatA**^ 
be,  by  the  aigsaeitt  thatrttnder  ttte  iaihpay  ael»  6»  ^ 
tiataa  oeald  amtj^  in  any  viiar,  daiok  iyihiuJniiiaaff^ 
fom  pointed  out  in  the  aol^  Tia^'^.theaaoataliriMit* 
damage  by  the  vecdict  of  a  jtwy*  Ob  tfafr  vhpt^Uii^ 
heringto  the  prindplee  laid  domr  ia  Ibe  iaMMiidr  tfj 
LoBd  OidinaiT,  tboi^  I  bmyeaiot  arri^^A^  ill li  ijW^ 
out  difficult;  and  I  reeenre  my  viewa  oo  tha  tfjjkm^ 
the,flnduiga in  th^  Interlocutor.,^  .,^.  . , m,  ,  ^^imH' ^* 

Tb»XhHuit  aceordinglj:adto«4ito  tt«#iq^il*r 
tte-L<rd  QpdiMgyv,fftiitni«||ril  yjiiliB 


M5.1 


IN .  XHE>  (DOIHffE  /OF  €KySIONv  *p. 


559 


Deaden*  AiithoHtini^iifitxshdl  ,iv  M«|PstoiU».  of  Uolitlif 
ow,  atst  June  1829^  D  Munmyfs  Jtwj  tidports^  874i  anA  1- 
haw»  p,  »15.  Town  of  LinKthgoir ttFlcstifirf*  of  Ediilburgh« 
5  th  Nov.  1621  ;  M.  10,886*  Scott  .(«f  Tnnity)  v.  Mm^ttUnA 
r  Bdiubargh,  10th  June  1836;  14  $luvir,oa33  '  AlainBlratQS  <tf 
^igton  i\  M'Limmoiit,  16th  Jsn.  1834;  12  Bhaw,  289;  An- 
Qrsan  v.  Magistrates  of  Linlithgo^,  &  Sfaa^,  p.  767.  ' 

JCAjtd  Ordinary,  Wo(Hh— For  Pur^uets,  Mai^and,  Moir;  Wo- 
icrspopn  an(!  Mack,  W.$.»  /^^j^fif*;— P<>r  7)^<?wrfef^,1luthcifdrt!, 
i-nncy,  Sandfortl  f  fenithandKirine^,  W.S:,,^^/^.— W.CYcr*. 


.-M^-u- 


iimjuiff ^%^i       " " 

First' DivistOK.'—<;.t.C:t  '  ; 

No,  240. — ^BuRQBas,  Pursuer^  v*  AX*Intosh>  Defender i^ 

Process— Jury  Cause— Act  oi;  Sedefhiit  Idth  Tebrualrv  1841, 
§  10  and  11— Notice  of'lVirtI— tZ/idlgr  smctum  10  ttf  tkt  act  o/* 
sedermt,  16M  Pebnion;  1841,  tJie  punfaer  hu^  ffie  hcclMtre  jmi-itt 
ofgidng  notice  of  trtat  jtcidih  a  year  ^ft^  wsueJ  art  t^(l;u9tcclj 
except  m  the  case  tnentioned  tn  the  UM  section. 

The  issues  in  this  case  were  atljustod  in  January 
ivsU  No  notice  of  trial  was  givoto  by  tiie  pursuw-  Onl 
he  20th  of  June  l:u5t;  the  defehdtjr  gave  notice  of  trial 
or  the  ensuing  jnr^  sittings,  fin^  the.  case  was  acconl- 
ngly  set  down  for  trial.  On  the  1 7th  of  July,  the  purs- 
uer gave  notice  ^*  UkU  the'case  shall  JiotlK)  tried  at  the 
j/iamng  sittings.*  *      i  .  .      i  .  ' 

The.  defender  mauUained-^Thiit;  tHe  delay  on  the  part, 
f  tho  pursuer  justified  his  notice  I /tuid  thai,  the  pMrsuer*^ 
:>unter  notice  was  too  htteyand  ought-to  bediaoharge^l 

The  pursuer  mamta^df^Thnt^  bj*  the  lOtli  flectloti 
r  the  uct  of  sederunt  tQtH  F^etrfiat^  i84*l/h0.hiid  the 
Inclusive  right  to  giVe  nQticQ  <^tfial^§x^ptia  tU<:^case 
LOtitioned  in  the  lllii:  seoftidn.;  andj  referring  ^  the 
use  of  Ewing,  An  jus  and  Cbn^ai^,  Ilth  March  1845f 
ffite^  p.  300),  added,  '^h^i  DO  sjpecial  jciiu^c;  had  been 
lewn  for  asking  ^e  Qouft^to  fi^\t)iie,  d^y  of  tri^, 
liich^  at  all  events^  could  oifly:  be: doaevpon  ^  re^ulai! 
I ot ion  being  made' fbf  that  p^Sppbsto.  ^' 

The  Court  held  thatnhc'pnrsi;r6ri<vas'  chtitl6d  to  givo 
otice  that  the  trialF  a(houl4  it^i  takp  iitajce,  ajid  to  have 
Lie  defender's  nodoe  of  irial  discharged ;.bui,  in  con^ 
3quencc  of  the  dday^in  ^vin^'  the'  eoant^i*  notice^  re* 
^rvedallqoestibti^ofexpen^.,  ';    /^  ; 

Act,  Maidment ;  y^ — rjrrr- 4^«»(--^4^t  ^WtQ^;  — *— i — r^ 
l(/en(, — Jury  Clork.— [J.W  ;t       r;- 


Tmx  DiyisioK.^(J.CO 
o.  241. — ^Mrs  Ewive  oirM<'K4T«nd  IIi^sfiAKD,  Re- 
i:iaimei^  and  Ikfinderu^  r.   GifiOlcOE  CmJtCKSHAHK, 
Respondent  (m.d  FMTSU^r.    ,      ,    ,,_ 

roces»^iie|>oning^*«<I>eqTee;by  P^fiuiI^-^tAct  afSedemnt.  1 1th 
July  1828,  §  72— Competency^/fjLs'Ko.oA^'ifclttwto  theeampe^ 
tcncw  of  a  redaimma  note  pnufinff-  thai  a  patUff  may  bt  reponed 
Mdtlnsi  decne  wkm  the  Jbird  Ordinonf  hid  prmumnctd'  (maiiui 
kimJar/aUitreloapfttcmwDhtn  ikicauMBiiam  ,jrtBt-mtt  Jon  Matt; 
tr>  MtaU  ikat  du  rmuauutr  ^ad-Saen  Bnvmtsly  reptoM  agmaM  de** 
cr-ee  in  abs€nM prtm(m»ed Offaimthin'tiu  VAtf  lowrtuft  OUtBi^ 
jThai  tr  isMMm  the  dUaetKmAflimCwii^to  gmni^  rtfvse  the 
pnra^er  qfmdi  ndaiiungiiwtB'iaecoedHtffigi  Mir  cfnouaMnaon  oj 
tAecxam^  iiu  ^a -w    .jr    .v:-.-.  i   I    m..     .    i- >.  .  •        ^ 

In  this  case  a  reclaiming  lfi6'i<f  1^JCd"^t^ietited  by  tt\^' 
i  fenders,  praying  ih6>  C^t  <  io>  <  iie{iaDe  them  Agaii^^. 
^cree>  pponouAcel  by  the  hivd  Oaiinwr^ion  their i|^^ 


ingffiiil^d  f ta  appi^a^  wbea.  the  cau3e  waj»/put.,oiit.,f(m^ 
^bate.-'     '     ■  •'    '•'  • '        •'■      - '  ■   '•! '     '."•    . 

The  ptirihet^  objected  to  ^e  comp^ency  of  theiibt^; 
9n  the  ground  that  the  defender  had  been  already  rc^ 
poned  oq  a  former  aacaAion;^igain$t  decree  in  absence, 
and  referred  to  the  72d  section  of  the  act  ol  scdenint 
llth  July  1828,  which  provides,  that  when  a  party  had 
been  reponed  against  a  decree  in  absence,  all  after  pror 
ceedings  and  interlocutors  j^all  be  held  to  be  in  foro^ 
amd  \m  conclusive  actiordingly.  <  .  ! 

The  defenders  stated  thati  they  were  ^6t  craving  to 
bfi.reponed  against  a  decree  in  absence^  but  against  a 
decree  by  default,  and  that  this  clause  i^pplied  only  to 
decrees  in  absence;  That  when  a  party  has  been* ne-r 
poned  against  a  decree  in  absence,  his  case  is  then  tW 
foi'Qf  and  that  the  interlocutot^  pronouiiced  therein  are 
to  be  conclusive  accordingly ;.  but  that  if^  at  a  subse-t 
4(uent  stage  of  prooedure,  dcxsree  be  proaounced  against 
htm  for  failure  to  debate,  or  to  implement  any  other 
^rder  in  the  cause,  he  may  be  reponed  iji  the  same  way 
as  Anj  other  litigant,  viz,,  qn  payment  of  such  ipxpcnsea 
Ml  may  be  reasonabldi 

Lords  FuHerton  ^nd  ^fachfnz^e  ex|>reS8ed  ah  oph^on  thAt  it 
was  in  the  discretion  of  the  Court  to  grant  ot  refuse  the  prayer 
of  tlie,  reclaiming  note,  nccording  to  the  drcnouitanccs  of  thd 

9^e-. ,.    . '  ..',.'.;.'  ,i"  '. .';  w  ;.' ..  , '  ' ".  ; 

*  The  Court  §^Anted  thepray^or  of  ttm  rech^mi|)g  oote^ 
pj\d  remitted  to  the  Ixnrd^  Ordinary  to  repoAe  the  dew 

fijiiders,  on  paj*meht  of^dfeh  ^'^peiXiieS  ad,  his  Lordship* 
Delight,  think  reasonable  ia  tii0  circumstances  of  ttiis  pa$^. 

'Lhrd  OrdtMkrv,  R«bertson.-^.Fbr  lUclmmera^  Arkloy ;.  JaMct 
BvmesH  aS.a;i4^eiie.-»fbriStoM»Mfef^1dhafv |  Jopihaa(t JohliK 
ston,  W.S.,  AgenUi^^',  C&rk»->lJ.a]  ^      I  =  '  /      — i      •  - 

,,    Fxaarr  Biyisioy.— (J.C), 

Ko.  242.^^ir  Gbosqe  Sinclair  and  others,  PursuerSg 
f     :  V.  Sir  GiLCucGE  DcxnAs,  Ihfht/kt. 

El>fcfiU— ProTliion— U^^pTvsetitfttJan — Ah  kiir  of  t7ifa»^  fiy  iirtj(^» 
qfpotrtrg  o^ntaiMdm  the  dited  of  etiUtitj  panted  a  ptvt^isffin  ft*  A*^ 
S'iu^/fiter  in  her rontriict  of  manhgr, pa^(tbk  atftts dt^t/t  tocotatn 
L'n - U'j-A^  for  hvr  oti*v  a n dhtr/fttn ih'if  At^ti* j/I  ^J^f^y  ^ i^  ffvfrfh ^  th$ 
tiui-hu^s  Irgutjht  ati  aeiioji  of  C4^Ttstitutioii  against  hi4  efdttst ton  ^^ 
p(fjfm<^Ht  of  the  proviihn.  Pending  thts6  pr<M^€<iijtgt^  tkcr^e  »W 
p{  ortounctd  ift  a  tt^^ar'at^  action  at  the  insiojtrt  of\j  eredii&f^ftttj* 
Vfij  thfi  nitnii  dftftTtu^e  in  iu  iiritafd  and  ttfuhiife  dantet — I/ttd 
tJiiit  thed^n^cr  t&iji prrionnlfi/ HaU^  for  tha  attovr  itft>visifM  liu'iA- 

,    mil  Qtiv  ikductioH^  as  f^fprtstnt'mg  his  faihtr^  t^as  having  *>&- 

^tain^ifjitfMiiJiihn  of  th&  eslatf. 

'  8ce  cases  reported  onM^  Wemyss's  Trustees- 1;.  Lord 
Dtfflus,  2l8t  Jan.  1840  ^,  v.  xii.  p.  271,  and  26th  Nov. 
1842,  y.  XV.  p.  40 ;  and  Martin  and  others  v,  Dunbar, 
I7th  July  1844;  antej  v.  xvl  p.  665. 
*  The  present  action  was  iHrought  by  trustees  nominated 
h)  ft  contract  of  nMrriagie,  dat^  m  1810,  between  the 
late  William  Sinclair  and  Miss  Henrietta  Dunbar,  to 
ascertain  the  amount,  of  the  provision  granted  by  the 
late  Lord  Dufiiis  to  these  trustees,  and  to  obtain  pay- 
inent  of  that  provision  from  Sir  Geok^ 'Dunbai^,  the 
defender,  ddest  son  of  LordDufihs^  as.having  incurred 
a  passive  title,  and  likewise  as  being  heir  of  line  and 
provision  to  hk  father. 

The  de^nd^r  pleaded — ^That  the  obligation  in  the  mar- 
riage articles  not  being  in  terms  of  the  permissive 
poYiici*s  o{  Ih^  deed  of  entail,  could  not  be  enforced 
^^gmiAst  Aiim  y  thai  the  pursuers  were  |iouad  to  proci)re 
^  Digitized  by  V3l^^V  IC 
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a  discharge  of  a  proviflioaof  £2000  in  &vour  of  the  child 
of  a  prior  heir,  still  forming  a  burden  on  the  estate,  or, 
at  all  events,  to  allow  deducdoa  of  that  dtim ;  that  certain 
other  deductions  should  be  made ;  that  the  defender 
did  not  represent  his  father,  and  was  not  liable  for  the 
sums  conduded  for,  except  to  the  extent  to  which  they 
cotdd  be  made  effectual  against  him  as  heii^  of  entail ; 
that  in  the  event  of  the  defender  being  held  to  repre- 
sent his  &ther,  and  so  liable  for  the  sums  concluded  for, 
the  interests  of  all  debts  heritably  secured  over  the 
estate  of  Hemprig^  and  contracted  hy  his  father, 
should  be  deducted. 

The  other  fects  of  the  case,  so  far  as  necessary  to 
understand  the  decision,  are  detailed  in  the  Lord  Gr- 
anary's interiocutor. 

Pending  the  above  proceedings,  it  was  found,  in  an 
action  at  the  instance  of  John  Jk^rtin  and  others  against 
the  defender,  by  an  interlocutor,  dated  17th  July  1844, 
that  the  deed  of  entail  of  Hempriggs  did  not  contain  an 
effectual  irritant  clause  against  contracting  debt  suffi- 
cient to  protect  the  estate  from  the  diligence  of  cre- 
ditors. 

The  Lord  Ordinary  pronounced  the  following  inter- 
loctitor: 

•'Slsf  Janntxry  1845. — ^The  Lord  Ordinary  having  heard  par- 
ties' procarators,  and  considered  the  closed  record  and  prodnc- 
tioni,  Fiads  tfaat»  by  deed  dated  the  1 1th  da7of  October  1707,  pur- 
p(Mrting  to  be  adeed  <»f  entail  and e^eecated  hj  Sir  WiUiatn  Dan* 
bar,  the  estate  of  Hempriggs  was  cony'^ed  in  favour  of  Dame 
Elizabeth  Dunbar  his  daughter,  and  certmn  substitutes :  Finds 
that,  by  tlie  said  deed,  it  was  prorMed  that  the  heirs  thereby 
called  *  shall  be  allowed  to  provide  their  vounger  children  to 
two  yeata*  jieat  of  the  said  estate  as  U  shall  be  fyt  the  time, 
and  that  no  ^uoceeding  heir  shaU  be  allowed  to  grant  any  pro« 
Tisions  to  cliildren  until  the  provisions  g^ranted  to  the  former  be 
satisfl^  and  paid,  and  the  estate  disburdened  thereof:*  Finds 
that,  on  the  day  of  Sir  William  Dunbar,  the  hehr 

then  in  possession,  granted  a  provision  in  fkronr  of  his  daughteiv 
Miss  EUzabeth  Dunbar,  for  the  simi  of  jesooo-sterliag,  which 
was  made  a  real  biuden  on  the  said  estate  in  terms  of  the  Said 
deed  of  entail,  and  wldch  debt  still  remains  unpaid:  Finds  that, 
by  the  contract  of  marriage  libeHed  on,  dated  the  Bth  January 
and  I7th  aad  19th  March  ISIO,  between  the  late  WilUam  Sin- 
clair and  Misa  Henrietta  Dunbar,  second  daughter  of  the  laJte 
8!r  Beigamin  Dunbar  hard  Du^us,  son  of  the  last  named  Sir 
William  Dunbitr,  the  said  Lord  Duilhs,  for  certain  onerous  con- 
siderations, bound  himself  and  the  heirs  succeeding  to  him  in 
the  said  estate  of  Herapriggs,  to  content  and  make  pa5rment 
to  the  trustees  therein  named,  or  those  who  might  be  assumed, 
an  equal  share  or  proportion  aloi\g  with  his  other  children,  'of 
sach  a  sum  a§  mav  amount  to  tw6  ftill  years'  rent  of  the  whole 
eiitailed  estate  of  Hempriggs,  as  the  amount  thereof  shall  be 
ascertained  by  a  regular  rental  at  tiie  time  of  his  death:'  Finds 
that»  on  or  abpat  the  nth  da^^  pf  JuJjr  isas,  the  pursuers  raised 
an  action  in  this  Court  agamst  the  said  Sir  beigamin  Dunbar 
Lord  Duffhs,  concluding  that  he  should  be  ordained  to  imple- 
mtet  or  render  efRctusal  the  foresaid  provision  in  his  daughter's 
oontraet  of  marriage^  either  by  maldng  payment  thereof  to  the 
pufimen^  pr  by  aatisjMng  the  pcoyifiQia  above  mentioned  in 
favour  of  Elizabeth  Dunbar,  and  relieving  the  entailed  estate 
and  the  heirs  of  entail  thereof  or  otherwise  to  grant  In  fevour  of 
the  pursuers  an  heritable  secnrity  for  the  trtist  provisions  In 
tl^r  .&vQur:  Finds  that,  b^  interleontor  of  Lord  Murray, 
Cminaiy,  <tf  date  %5i\x  June  1699,  and  adhered  to  by  the  Comt 
Qt^  21  St  JanuaQT  \SiQ,  it  waa  fixed  and  determined  that  the 
defender  was  bound  to  0ilfil  and  i^er  efiectual  the  aforesaid 
obligation  undertaken  by  him  In  favour  of  the  pursuers,  as 
Iroatees  under  thi^  marriafo^articles  libelled  on,  and  that  he  waa 
further  bpund  immediate\jr  to  relieve  and  disbnrdep.  the  said 
lamcb  and  estate  of  Hempngg%  and  the  heirs  of  entail  sucoeed- 
ing  thereto^  of  the  aforesaid  provision  of  ^2000  sterling,  and  of 
aU  interest  due  thereen ;  and«  therefoi^  the  defender  was  or- 
dained to  report  ^ischaiges  ot  the  aaid  bond  of  provision  for 
^OQQ,  with.int^?Mt»  oqior  hefote  the  fifth  aediBnmtHligr  in  £[o- 


vember  then  next,  to  tihe  eifoct  that  the  pnmwBseoiBditj 
in  fkvour  of  the  pursuer^  as  trustees  under  the  aforesadss- 
riage-artides,  might  beoome  a  valid and.eSbctoai  bnrda qo& 
said  estate :  Finds,  that  the  said  Bet^aoMnDoi^Iadlhla 
foiled  to  implement  the  said  judgment,  dr  tbdachui^tbt 
provision  of  £2000  in  fovoor  of  Ibe  said  BlitabeDi  ume,  k 
sister,  and  that  the  same  still  a^cts  thesadd^ititt:  Fak 
that,  on  the  6th  day  of  July  1838,  the  said  LradPaffbiexasfe! 
a  disposition,  whereby  he  propelled  the  (be  of  die  aid  oak  t 
the  present  defender,  as  next  heir  of  entail,  under  tlieiean- 
tion  of  his  own  liferent,  and  on  which  dispoiitioiiliKddlfliiE? 
was  infeft ;  and  that  the  said  liferent  was  aftervaids  imnat 
and  the  defender  entered  into  possession  of  the  esta^  of  Oc: 
riggs,  and  continued  in  possesdon  thereof  durlDg  the  Yitm : 
the  said  Benjamin  Lord  Duffiia,  and  afUr  his  duth,  vhkiiSi^ 
place  on  the  27th  of  January  1843,  and  up  to  the  prne&ktat 
Finds  that,  by  interiocator  <^  the  Lord  Oniinsi7,miDiE&: 
at  the  instance  of  John  Martin  and  others  sgainit  thepoc 
defender,  dated  the  9  th  of  February  1844,  and  adhered  to  k& 
Court  on  the  17th  of  July  of  that  year,  it  his  beenW- 
Ut,  ThsLt  the  deed  purporting  to  he  a  deed  of  eDtsloftbeii^ 
of  Hempriggs  and  others,  dated  the  11th  day  ofOctotelX 
and  executed  by  Sir  Wllham  Dunbar  of  HemprfmKa^c: 
Baronet,  does  not  odnttiin  an  effoctnal  irtitaiardibe  ipfe 
contractile  4eblv  tnflloieot  to  prole^  the  eit4|e<IMiiil 
Ugenee  of  creditors;  and,  tbei^fore^  t^t4a;tQ,llrdKeCi 
is  not  held  under  adeed  of  entail  firamed  mj^n^bciaitf  ti 
the  provisions  of  the  act  of  piariiament  l^  c.  H,  M 
'  Aet  oonoeming  tailxie&*  2d,  That  the  deteidtfbasf;!* 
iafeft  in  Uie  aaid  ertate,  amfofm  to  infttettt  |meib|t 
a  disposition  dated  €(^h  Ju)^,  1,938.  granted  I7au1tillb0.l1 
late  Sir  Beiyamin  Dunbar  Lord  Dufihs,  oobTOfio^  fishi 
the  said  estate,  under  reservatioh  off  his  liferent  «  JB^ 
session ;  which  liferent  Mtevest  waa  aftervaida  dtadM* 
reaonnoed  by  tlie  ps^ai^erd  D9IR18,  ai  llalife  a»lhi«iiM 
the  value  of  the  said  ^tat^  in  naypoent  oC  the.  JutiBiM 
debts  of  his  lather,  and  that  the  pursuers  of  foe  aid  tfa 
creditors  of  the  said  iSSr-BeqJaimn  Duiibar  Lord  Myj 
entitled  to  decree  against  the  defender  tothttcftafai 
decree  was  prononnoed  accordingly :  Finds  that  tfaepo"* 
as  trustees  now  acting  for  the  said  ITwinetta  Jhaim^* 
SMd  contract  of  marriage,  are  en^tled.  to  decree  t^tkig 
of  the  equal  share  or  proportion  along  with  fos  ofteroii 
of  the  said  Sir  Benjamin  Dunbar  Lord  Dafiis,  ^^S 
may  amount  to  two  full  yeara'  rent  of  ti^  wbQ^estal|»«# 
riggs,  as  the  amount  ^aU  be  ascertained  V  a  i«g^  '■J] 
the  time  of  his  death ;  and  In  respect  tfae  saiiBsi^afcv 
Dufhis  had  three  younger  children^  that  the  UMPf  jjf 
titled  to  decree  for  one-third  of,  the  savl 
the  said  estate  is  liable  therdfor,  aiid  the  ««u«m«^  -t^t^i 
ally  liable,  as  representing  his  fothar,  sad  as  fcavmgpMiagg 
session  of  the  said  estate,  in  manner  foresaid  tO'  wiwf 
the  ralue  thereof  t  And  of  eonseolk  AAda  that  H^fH^ 
not  insist  for  any  personal  decrte  beyond'^  slid  whgi 
to  the  extent  of  th^  whole  qf  the.  foresaid  foiM^i^^ 
defences,  and  decerns :  Finds  that,  in  akieiiwpg  IMP 
of  the  said  rental,  the  defender  is  not  csitillBd  tbw^ 
either— l«t,  in  respeot  Of  the  fosataid  ptofi^pa'4  Of! 

fiiVijui     of  t][L:   aaid    Kli^^buLli    DLiubiiT,   ox  h-. 
2  ^%,  of  ll  1 1!  rf  n  t  a  ti J'  tlic*  lotyilily  iatids,  pcissL-  -,- 
of  the  fatd  BLtiJEimin  L<ml  Duffujj;  orSi^^jOfiV 
sums  secured  aa  debu  upon  the  estate  by  wad^'U  ^  ^'/^ 
attt^uritiea,  ur  trf  the  interest  of  debts  oou traded  bfi**^  ^ 
DufTus :  Aad  Jiuds  that  the  proper  pcij(>d  fctffiiJ*!" 
rt^iiUil  i^  the  date  of  the  death  c>f  the  said  EEi?iyaffliffl  twi 
Fmds  that  the  rent  of  the  sliootings  on  the  said  «riii*i 
inclu^Ied  in  the  said  rental^  in  (he  I'Tout  that  tii^ip^  ^ 
nble  for  the  year  in  queitiun  :  Oat  in  iwpccl  lliat^* 
adruitted  by  thi?  dufetuler,  appoints  him  tg  »U^  Joi^^ 
be  lodjf^  withm  (jlght  days,  t!w  tact*  w1iif:h  he  ♦T^*^  1 
apoct  to  the  said  Bfamcr  and  the  amount  of  tin*  ««^i^5J 
any :  And  bofore  fartlier  procodure  aa  to  thi^  all*  '^^ 
EtattMl  to  tJie  tenia!  lolged  by  the  defi-ndiT,  flippouali*^ 
by  enrolled,  in  order  tbflt  such  inquiry  may  tor  Jjnctt^  *  1 
Bubject,  and  Ij:  bucL  f^^rni  a#  may  be  Uiof^lu  ■;jf0pEaL      ( 

Sir  Goorge  Dimbar  recinimed^  bat  ihc  Od***^ 


L^rd  Ordinajy,  Kobertson, — For  Ihrrs&f^  Hwh^fe^' 
hall ;  Q.  L.SltWUir,  WM,,  Af^-^i     '^  ^  '     '  * 
E.  S.  Gordon ;  Uotm  mi,  ilo«e,«iri&/J 


shall ;  Q.  L.  SltkUir,  WM^,  ^*^:r^**j5S'^i»i 


''■i 
d 


r^j 


845.] 


IN  f  Hfe  COURT  OV  SESSldk,  &c. 


561 


Nq,  245, — John  GAXJ-owAYi  {MawWl'^  Tru^tep) 
i^^rwer^  tv  Wiu^iASc  Movpat^  Ikfender. ; 

rescriptioiv  iW^pW—BiU  of  Bxcbaiw:e--;AdD(ussion--Pr(>of 
— Cautioa — A  party  acoq^kd^  vUtjointlv  with  tike  person  to  whom 
and  for  who9e.  aehoof alone  the  sum  m  the  ItM  was  confessed!}^  paid* 
T7t6  biU  havina  incuned prescription^  an  action  was  raised  against' 
the  party /or  the  debt  contoimdin  th^  tift.  J'Ae  party  admttfd  that 
the  moneu  had  been  advanced,  and  Aat  he  had  sigiied  the  bill;  hut 
added,  that  he  had  done  so  o*  the  understandii^  that,  as  soon  as  cer^ 
tainheritabU  securiijf  had be^n given  h^t^ person  to  whom  flit  money 
was  paid,  his  acc^tanct^jvhich  y^as  merely  as  cautioner,  should, 
eo  ipsa  heextihgM^I^^--Ejeldthat^fi  admission  of  the  party^  was 
coupled  with' an  intrinsic  quaiffuxition  which  impoited  extinction  o/ 
the  debt,  and  was  con'sequerUlu  msufflcient  to  proDt  resting- owing. 

rescnption,  $exe?in^Al--Bilf of  Exphangje — P^f—  (^cumstan^ 
ces  injehich  certcun  writirigs  afid  accour}is  held  msi^picient  as  proof 
by  tcrif  qf  j^  d^efnd^r,  to  instruct  tfiat  the  debt  ta  a  bill  of  ex- 
change,  which  had  in^^rredprescrptwti,  wofi  resting-owing, 

David  UaishiiU  havh^  agreed:  to  lend  £400  ioi 
ame6  Nicb<^  db  the.  joint  security  of  Mmself  and  of 
is  8on4n-law,  D^vW  Mof&t,  reuiitt^d  the  sum,  to  theSe 
artiea  by  a  letter  of  ^^r^dit  oi?i  pri^  of  the  bants  iw. 
<eith«  Tbk  fflim  iuivhig.  been  drawn  from  the  bank, 
fichoQ  and  Moffat  joinldy  and  severally  aceepted  a 
ill  in  Mar^dl^  feyoi^  for  £400,  dated  at  Leith,  the 
tth  day  of  September  jl  8^  6^,  and  payable  to  him,  or 
s  order^  aA  aighi^  wxthia  their  house,  .Ko.  i2  Yard- 
^ads,  Le^.  •  A  ktter  '^♦»d»\^vltteii  by  Moffiitto  Mar- 
all  of  thB  same  date  as  the  l^iil,  and  m  which  th^ 
U  seems,  t^  h^v^  beep  enclpsQ49  And  whioh  is  in  th^ 
Llowing  tMrmsj  : 

^L^th,UfhSqjtejriber\S^^. 
"  I  rec8iytjdy6tttle;fctei' yesterday,  «id  MrNididll  went  to  ^laf 
ink  to-day  and  lifted  tftie  money.    Yon  -trffl  ifeccire  enclosed 
ir  bill  for  the  atSnoiint/    I  have  tiot  heaird  any  y^xd  from  Mr 
Hshart  yet  about  the  i;epott.'    lami^te  '  ' 

After  the  bin  hac|  incurred  presprip^Qn*  an  Action, 
as  raked  by  Marshall,  and  afterwards  insisted  in  by 
>hn  G^owia^  his  tmstee,  agcdfist  Moffitt  and  Ni-' 
toll,  for  the  pur^sc  of  enforcing  payment  of  the  debt 

the  bill.  '  {jTo  appearance  was  made  for,  Nicholl ;; 
It  Mo&t  lodged  defences  in  the  action.  A  record 
^ving  been  made  up,  it  was  admitted  by  Moffat  that 
e  suna  contained  in  the  bJH  had  been  advanced  to 
ichoU,  and  that  Kicholl  ax^d  he  had  accepted  the  bill 
r  its  amoont  jointly ;  but  he  stated,  that  the  reason 
:  the  bill  having  been  so  granted,  and  for  his  having 
rned  it  as  a  co-aCceptor,  ivas  for  the  temporary  con- 
nience  of  Marshall,  and  with  the  view  of  saving  the 
pensa  of  an  heritable  bond  over  certain  suligects  be<> 
iging  to  Nichdl  in  Letth,  which  Nicholl  had  propos- 

to  grant  in  IVIarshall's  fiivout,  mitil  it  should  be 
jn  whether  Marshall  could  allow  the  money  to  re- 
dn  in  l^ichoU's  hands  long  enough  to  make  it  asufii- 
nt  object  to  the  parties  to  incnr  the  expense  of  exe- 
Ling  an  heritable  bond  for  its  amount. 
It  appears  that  oi|i  2d  March  1881,  and  before 
i  bill  lia4  incurred  pveseriptioiu  a  bond  and  disposi- 
n  in  Becority  was  'granted  by  Nicholl  over  his  snb- 
;t3  In  Leith,  to  Marshal!  fbr  £400;  and  with  re- 
^nce  to  this  &ct  Moffat  stated,  that  the  joint  accept* 
ca  wiiiclL  he  and  Nichdl  had  prevkiuB^  granted, 
3  glinted  09.  the  understanding  aqd  arrangeanetit 
t  y  a&  soon  as  heritable  security  was  given  by  Nichob 
^  the  flcdSeets  heposstfSsM  in  Iieitli,  Moffat's  oblige 
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tioni  which  was  merely  a  cautionary  one  under  the  bill, 
should,  eo  i/)so,  be  extinguished ;  ttukt  accordiog|y>  as 
tho  bill  was  not  intei^ed  to.  form  %permanentt  docu,- 
mopt  of  debt,  nothing  was  dpne  to  keep  it  alive;  and 
that  the  debt  now  existed  only  in  the  bond  as  against 
Nicholl  and  his  property,  this  bond  having  been  grt^tei, 
in  lieu  ot  tjie  till  accepted  by  NjclioUand  Moffat  joindy.. 
Galloway,  on  the  other  hand,  si^t^d,  that  In  point  ol 
fact,  the  bond  and  disposition  in  security  had  beeiji 
granted  to  ilarshaJl  -as  a  corroboratjive  security  for, 
Moffat's  own  benefit;  that  there  was,  thcrefbre^.i^e^r 
tjnction.or  change,  of  the  debt  by  novation ;  that  i^ho 
constitution  of  the  debt  was  admitted  by  the  (defemier^ 
that  there  wSis  no  allegatfon  of  payment;  and  that„  as 
the  qualification,  which,  was  a4<le4jU)  tlje  ac^misiiipn 
was  extrinsic,  the  admission  v^  conclusjvo  proof  of, 
tl^e  resting- owing  of^the  debt.  , , 

^  A  |>roof  of  the  coiifltitutiQiii  wi  subsistence ,  of'  ^he 
debt  m. the  bUl  was  attempted  to  bp,  established  liy  the 
writ  of  the  defender,  Moffat.  The  do(Quments  f^i^nded. 
on  were  written  and  made  out  by  Moffat  under^  the  fol- 
lowio^  circumstances,; — ^It  was, adp^tte^ly  the  pur- 
suer that  M^offeit  had  the  management  of  Nicholas 
property,,  including  the  sqbjeic^  jcover^  by  the  bond 
and  disposition  for  the  debt  in  question  in  ^the  pursuer's 
favQQi^  after  the  bond  and  disposition  in  >  security  was 
granted,  and  it  appeared  that  he  had  been  in  the  ma-; 
nagement  of  the  property  preyiously.  The  rents  of 
these  suljjects  were^ble  for  the  interest  on  the  bond 
after  its  date,  ,    .  ,  . 

.  IVlofiht,  at  the  same  time,  w^a  engaged  in  various' 
trai»sactions  wi^  Marshall,  in  a  number  of  which  Mar-: 
shall  was  debtor  to  M<#at.  These  were  entered  in  an 
account  kept  by  Mc^W;  to  the  debit  of  Marshall,  while 
on  the-oppodte  ade  of  the  account,  Marshall  was,  inter' 
alia,  credited  hgdf-yearly,  from  November  1829  to  Ja- 
n^uary  1833,  with  the  interest  on  the  debt  in  question. 
For  the  year  1833,  no  interest  was  credited  to  Marshall. 
These  periodical  sums  of  interest  placed  in  the  abovo 
account  to  Marshall's  credit  wete  entered  thus : — "  By^ 
cash  for  Mr  James  Nicholl  on  £400— £16  j"  or,  "By 
interest  on  £400  for  Mr  Nicholl— £10 ;"  or  in  terms  of 
a  similar  import  There  were  also,  of  the  same  dateS) 
entries  in  this  account  to  the  credit  of  Marshdl,  of 
sums  of  interest  falling  due  on  a  debt  of  Mofiht's 
own,  amounting  to  £100.  These  entries  were  entered 
in  the  following  manner: — "By  interest  on  £100— 
£2.  10s. ;"  or  "  By  interest  on  £100  for  self— £2. 10s." 
On  the  16th  of  February  1836,  aad  with  reference 
to  a  proposed  sale  by  the  holder  of  a  preferable  bond,  . 
of  the  subjects  over  which  Nicholl  had  granted  the 
bond  fbr  the  £400,  and  which  Moffat  was  in  the  ma- 
nagement of^  Moffat  wrote  to  Marshall  a  letter^  contain- 
ing, inter  alioj  the  fi^lowing  passage : 

*'  I  beg  to  state,  veiy  differently,  that  whether  you  make  moro  ' 
or  less  of  the  property  when  sola  thai^  what  you  have^  upon  i^ 
if  less,  the  sliortcoming  will  never  flill  i^x>n  me  afler  yqu  took, 
a  bond  over  it  fbr  security  to  yourself;  fbr,  by  so  douu^,  you 
took  tho  property,  and  therebv  relioved  me,  aqd  1  thiolcTt  pro- 
per to  state  so  to  you,  so  as  there  mar  be  no  fUrther  mistake. 
It  is  not  a  good  ume  for  disposing  of  prop^ty  just  now,  &c. 
You  have  no  idea  tho  trouble  I  havo  had  Vith  that  jt>roperty 
gettnig  it  let,  adTancing  the  f^u-due  and  interest  to  ^t  Bever" 
idgpo  sad  you,  and  paying  the  tajces  i  and  at  the  time  l^icholl 
i^^t,  and  gave  me  power  to  let  the  houses  and  draw  the  rents, 
i^ett  ^^^  ^^^'^  half-years*  feu-duty  due,  whieh  amounted  t^ 
VOL.  XVIL— No.  XXXVIrJ'^^g^^ 
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X20,  ilfid  BOtmj  other  tJtnaH  stmis.  "These  I  hire  deated  off; 

ififl  <m  tfie  othet  tiropettV  aOtJdhiing  mjselfhe  had  collected  $nd 
'  i^H64  to  h^  own  iTB^,  id  the  knount  of  J^104,  and  sinco  I  nute 

wert  iMiyin?  yoqf  hrtere^  of  the  itnt^  aif!^gfh)m  it,  ind  n<W 
'^ifi'ritarU  dotiblc  thSit  «tim.  our  wtocrlor  his  dalined  from  Mr 
'  Bi-aah '  aim  Ti  irTrich  vs^  ^U  hare  oWiRed  to  'p<iy  •  Atid,  thew- 
^ftfre,  although  yon  Jmre  been  gettiog  the  interest  of  the  money 

lent  NichoU,  j^t  I  wttlTiiaTe  to  J>ay' it  again  to  the  gtipcriof; 
•'ikiidj  b^lde*,  1  laid  o«t  About  £70  on  the  x^TQ^i^yx  ^r  repairs, 

Vhl^h  thene  i^  a  fear  Tmrr  never  geta  ftirtliitipr  of  it;  hot  T  am 

li^kinj^  out  a'llrt  of  the  rents  and  money  ••rhich  I  have  jjot, 
'and  the  tejpairs  which  the  property  has  got^'to  send  out  to 
''Iffifchol!-;  instead  of  yothr  thhiVing:  I  have  been  making"  by  tfte 
•'.toi^cyperty  heirtg  in  my  hands,  yon  win  fle6  the  vety  reverse ;  and, 
*'th*rejbri  I  am  determined  to  givd  up  having  any  thing  to  do 

With  the  Spence's  Place  property.** 

'    '  A  seoood  <  aeoonnt-eurrefit  wns  rendered  by  HoflSit 

to  MaribaH,  $ub8ecjtient  to  the  date  of  this  letter,  the 

\hat  iti^n^,.of  which  was, (Jilted  2(Uh' February  1835. 

^  -to  Ahi»imx3QUf)t  td^  k^ma  wf^  entered  in  a  mAoner  neaf:- 

"lyeofre^ponding  to  the  entries  in  ihe  aoeDiint  ftbove 

;nt€?nt;idned  i'  ih^  fniei^st  on  the  £400t>eitig  thus  enter- 

.jed  ,19  JfotshiUl*^  credit;—" By  alio wance  for  Jamos 

;  jNiiPhoWd  initereatJ'    T\rhile  ttie  interesl  on  the  £100 

daed^  Moffatf/  icidi<vidnally^  ^sfi  /e^diteddnis  :^*-^^^  By 

t^  ^fdt-half-y^^fl'iBtetfeat  bn  iiOO  ?*  or,  ^  By  half- 

J  »|JB^;4««lel^««co^ftt^T^9lV^e9ltvel?«tral^6pr4l^ 

^•IK^^itttoerdfetei^'  m^H^Mm^^e^pLyhi^iiW  ^Ititer^if' to 

.?!W9Wt,9f^^  J^^,Q9^)^ei;e  f n^^red  t<>,J^h^\  dr^dlt, 

^in,,|!Wp%t'ii  .^f?jCQu^-owttTeft(tf  with  bim,  >l9n5^  ^ntefed 

'.dn<ilni»')ik)boiiintfiiwith  tN^kiboli:  ^e  same  {nurmeats  of 

«t'k)f'^*e^deMtt^f"«h«  lAtfiw. 


oiiJ7V'Tecbt^4''Ji^^^^  and  clqfre'a^  fte 

,X^^\OmiDMff  fffon(wn<50d'  the  foDawingt  Uxterilocuibr 
((wkkifthernaecMBpAliying^  note^^tn  ii^liioh  iferUl  befiotnid 
'"a"fit«tttrt«9m'  ;rf  tk6"^Jtettdittg3^  for  the  gMljiis,  and^a 

"'fcttjjt^  dtj^l5''^l^^  .       '■     !  .  .'^ 

«*  12tA  Feln-mry  1845.— The  Lord  Ordinary  having  h^Wd'pAr- 
ties*  procurators,  aivinuid^  avizandum,  andcoodider^  theqiosed 
record,  with  the  ptOducUond  and  whole  process-^tn  respect  that 
^^itx  f€i^trmi'^\ie  'dil«&  of  fttymebt  of  the  bin  fbttnded  On  by 
>tai^^tii(i«rhad  e)^i#ed  ndChoutldnig^oioe  having  b€»en  i^M, 
'^t'kc^^^CobMtiehcda  IheteOH)  artd  that<  t^  deb§  then^!n  COn- 
^"-letfneif  ^lid*tm^  ny  mf  '^ri«4'iitt)dn^!b^  i^roved  to  bfe  dirhigr 
'ibjKw4)'(M^4§^  ^flliiCnk'^MMnii  a^Msiteie^  th»  tiOddefetader 
l*'>f^^theq)(MbraiMn^(^  tfh(e  amtoH.  and  d«Mem«?  kdd  ffndti  the 
^'^irau^lliaJI^'m'ekfleAB^'attd't^hJitd^he'accotfrit'lHe^ 
.''!iK»*l[i!^tdi^i4ttdit5r,tota*iiina'i^  ''    • 

J.I  /  >«^]i;^«|iiLTtiei^  if^*a  forfc»r  ca^  befwc^eA'lhfe  1^ 
^''^riim^'f&ih&^&Mtpetfiiicy'or  fetMl^Mfy ^ilig<eftce  iM> tM;  biH^oii 
*-'  IM0fh^mThAmiwim)iftmm  itkikm6hi*   isih'Jab:  I8d8f}  (16 
*"«h*#;4ef«.'>'"'J  "'x'"i-*'"%' ■^■''  "'J   ■•-'•  '-  '■-'■'•  '" 
oh  *ifiit4^i^g<  iKeib^^ld  tftktf^tholMil  .#^ptty^ble^bil  «hea4th 
September  1826.  and  the  protest  not  having  been  r»cprdM'#Hh- 
'*IA^MWntt>t{t(til<MfHMr.djyt^^kmd  h^'dfl^     haVIn^  Wn  ^sed 
■  'tiff  mbre^thdtfMlil  )Ma^  «et^^ailer^>lt'i»^  d«b^ 
'i<iMIMi>l«9«^(!l'B6','wad  ih«  tfet^^frriK,  e;  >l2i  thtot  th^'proei^Mng 
<''WM1d6om)^b«ietl«;  '"BM  tiie^!«i^Mv  *vrh^tHei-t)^«#errptl^:  #a« 
''0ti%iatbdj'ot"«h6  t}&bt  vArovM  f<Sr<<fte¥elffittg'J6#m^iby  th^'irm  or 

""Ifellf'Cfltl^Iy^MJIW.'*''*'  %.'i*"'--i'  7f.'./" ''if  r  .'■  T  .'  •  "t.f   <'j 

<  I  ^'«<irAe  l^^flt  kidfioil  ^  ^n^hfch^d^OhH  G^ltbway  hKUn^d^n-tttlited 
'!nni^i>#Mtl«t^  M  %nu#Ktt'^th«t!redftot^'49f>tlb^oHgtnM|>tty8toer, 
^'i|i»vid'MMMl,)i«Uilielled^  an  i^amt^'fyr^^^imim'^the 
'■A^^VicH'KriM  cohoyik^  $n  the  MB^^  gfmMdd  %  tll^d^fiefrfder, 
^  <  'M6i^#fih>Nldboll.'<^i<  ^iHMMep  ttbe  «(nA^«KMf  lO^rie'VlfettiOney 

'  ''4i1UT^^)lil^|^g^j^ildVa^ko^VK^ 

'^idMieluai^ifot' 'piQfM^t  ^  ihav  debt'lMf  i^Mtteh  cotitl^iiding 
Mi|hiA^li4^'d«%«4tifttl»dile;'luidtft^ltli^^8^«ri^1^ 
1  l^lAtflliAUMllNiiAMi  iir«IM1(>'l^'tfti^^ 


«(m^  b^^^yel^  ^h^^o«lb^«»to  of  ^tfi^Mettl^  «^ 
and  renounced,  and  Ki(dy>ft  MiO^  td^Mdiid :ia>ai«hMr 
The^d^fbtid^ii  %^<6AH^  IM^t^MiiV ^  tll6  dhtaib M^oeie 

and  Sist.)  Bat  IMh%t^ 'a^ '|yfe)ttfii0dly,  h0  mkfk^^ 
1^  fs  pre^<«Hded,'tt}ie^M«^?i^iU«  «okltl6idi«%fW^ttiiifttof« 
eixiiSred  in  Septemb^  iggfl,'^*  i6at;ifh«i«it^^fa^tMtf»! 
<th6debtas^d^5^%flnF10il«k^lg^tHi^.      '  ^.■ 

«*  In  reference  to  «her  ttefeflde  ^xif  p^elcripti«ft,-^]^«wrki 
d^dlA^  W  tiike  ariy  ft^eF  dfflgf^nMfftr  tMiota^tr«rii^ 
Imt  he  M  hot  r^tumbeii*^  ftrt*ier«WtfKil*M^'a»>a^K^^ 
*ttbti  of  nOV^gOh;'^n^;  AH  't]^4tH^t-lMi;!«ikr-4dlMer1b 
iMted  hiS'^^aditfe^  (o  d^>«y}iH 't«Iifti«iT€D'iH^«yii4to. 
It  is  ih«M^  8ftiW^fli^^i«6»lb  tfflif  UvUkidlMite'Miil 
aiid;  t^er^t^it'i#  bOiy^upbK  i^yt^t i/tjltil&ctktiaitii 
jtidgtnehttumbeat  pr^s^t  ph>ll6mibid;%M  Ihtf^dt^ 
in  «hervfe%  tifteb  )df' it'  By  «h<^  lKMd''(>fdlhary;iNtfpMiH«' 
reftUdnhigr  piHht  inr'thje  bttftt86't^>ic«ln^>4i»tf  (4pirfihB4 
bill  wM^  iMi^  m^dl^ri^  thlf%e<sf«iliiAd  pi«idM<mytbs(%i! 
-Si&^enki^tion  of  ih^ebl  i^iiM  lii^(l«f^iiddPV'tAe»i»ciHfia 
'tl6n  of 'K>f»^h^i^  Ihe  s^^f^  gfi^ii  %i  lAiriliifi  viiiMri: 
'oofrobdiiattv^  o^  diiflguia6«i!1lld4^bt(%  nOfiMkx^it^lM 


Mie'dclbnd^i-^e  p^4itidi^MamJlha.fik^tfm 
I  is  obvhited  1^4ffe  d^bl  (^oiMkhMdiiiili^blKi^ 

he^deftiid^'^<Pb^au^*jr  lifts.  .^Jof.    uir  To  n  •  .::^ 


**  In  March  1831,  when  the  security  from  KichoIIi 

thei^yUrs^fkifti'tiiS^te  oTfH^l^i^MiirQflteiaUi' 

e)tp(ye»;"'ll^e't(U  wi^  lh«rQfore^ith061&  tW1ft«i  M« 

maynof  be^thMliyCl]^  stetnritjr^he^^l&gMbb^f  ifailAiedi 

the  deiettdbi^'WM  #Mft>iBiOeti  ana^kitaviip^}  aMdtlndilhffMi 

oii^md  durii^  'ih^i«ikl«(ic/<if>d^tU  yettlteitete^ 

^  'P^ytbetlFof  thblAflPltnllflHkil^ll^  MH/«%M*^ 

^"d^iWtt^Mt^etJt  4#»^^rMli^ticfi&'<htf^Qjtni«r^^ 

-l)deii  ti^thbr;iitohi>illMyiilli%  i^fhMiaf  oTih^diBitFi? 

i«ch»n;  MMWl^ifeMMfotiEi^^ 

•«hed^ti«^>  ^inaitlk>«^  Ipmi^i W«hiiMte<dA«ii> 

'  MHagaUM 'tN6  dMeWdfef  %iUnft^lfl^l0Rdll9^iiIlhhlM 

Itim%ht  ha^e'  the'C^flAsM^eMtil^StfU^ 

the  btn/d  a'qUebtl^  VHk  ^Mni^  W  iathmtfOBmlmi^ 

'^  DMuif  »e^)M«'  mmM  ^lh^'t|iMioiiif^''ttigany  M*< 

commenced  or  raised  on  the  billiMliknii«(b(ltlUrir'mf^ 

'  evMM<^trth^^ftdifi'iMr^#fiidl1|f^<HiingMl^ 

^  bf  the'dctfbnd^i-^e  lMmk'4Hta^'wh«illMrilbft<^it^ 

i^Oniso-   '   '  ^-    '         •  -^ 

<^the^deftii»^'^o?b?i.«^  .^ 

.x'i>x!iH  the  JMA^til  rkaMl^^»i^«i«'d«MH^fai^: 
'€h^  tldtMU^'Stf'^piiiUiM  lhM^tti«!ftcto^lfi»iMaii^ 

cxtinixiit^hitl  in  th<?  wuy  in  vrMch.  u  '^  ^'*^I**1^ 
ofthe^j^t^I  aTmngcnitn^  tipon  i^'nlitfji'  '^^^'j^i 
namo  Ip  tiw?  bill,  it  Wts  af^T^iM]  timi  it  uiitnflld  W^^^JS 
stKmrity  boliif?  obtained  fhim  Nle^holl*  iti  11  t^j^jmi?*^^ 
for  wfhich  tlic*  rk^fVrtik^r  had  *ub«?rjbeil  ilu^  *^™**fjE 

tbc^  frniiCTHn?hl*5tJ0tl  of  th<*  awurity  libtfrat^Nl  BRrili^*J 
in!UttT(rf"fj\?'t  It  1h,  thofs^fi^rf,  jin  intmifio^p«fl?'*2 
fU  rtnider'e  «tatoraetit  U  fuimded  un^  5t  mtis4  b*  tito*»g 
oNlmt  ststomOnt,  nMi(*ifHnp  wj  pf<*(if  on  Mipwf;  1*^*I2 
that  the  plett  of  frtvficrij>rtr*i  ifl  iKrt  i^tj^ti^fil  NiJ^^JJ 
judiciiil  fttl missions,  bftatliopursn^rJntttTlfwrftf'*^^'^^ 
111  Jit  the  LTi^rbrrdcr  is  debtor  in  ihv  H^m  l^w^f<Jr  r 

"2'/,  Tho  lerfc^r  which  Accompi^i^tl  tlW  Wtt  ?**^ 
Mtirilmll  ftht!  tUo  other  wrtSi^  lig(afh|^d«^*Nf* 
rt' I  !cy  artht*  prt^^uirlption,  ilb  not;  juyv't/uMttrt 
fff  tbcm  to^thf  r,  in  the  opihUvn  of  iW  lj<*rf  '.* 
trt  Boch  ft  written  flckiifjwlcditmtfjw  of  tin?  ^Jj^^Sji 
T^id  iihlifjntJiin  by  the  dcfend^r^  In  vbm^  flf  **^  *J35 
bi'injf  theivbv  |mwed  to  he  witinM#ti|g»'ifljJJ2B 
fnim  f  Ji*' dcFtmfTi^f,  dpMrt  frtim  the  tml,iMd  WW****"**^ 
tht^  cUim  on  it  i»  cut  ^iVhy  th*  lAp»*  M"  •*»yi:«^     ,  ^ 

' *  3 (^  I f  t hi s  is  t he  8 t?i to  oH h<*  t'A*i ^  mvlif .  tHnr !*•*' ^'  *  _ 
two  writi*,  by  w^rteH  it  c:in  Ik*  mAiTttajjJB^^fcWt^j^t* 
^witMion  U'ohviifefl,  Uml  ilR-^*^hr  in  lU*  ^f?^Z^  ^ 


I 
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ftk»i|aJj.*OQQWPt<If^ 7  pf  f(?fcw8^,ie»tjlpiy  tW^^iei^  to  Maj^ 

jyiji^ttfiliri  l^ivppMffs  ftpnpi  it  thati^y  JM  r^xiom  tmosaetWB 
iri  t)i  jBiu^  <Q^er„  bjc  isomct  <rf  .whiob  >l*r8lMm.  ww  debtor  ia  the 
4eA^lf)Vt  wbiish.  mi  0i4er^  ^  itoslMUr^- debits  ^h\\f^  oQ'tMe 
Off^isj^^idQ  of  tbe  aopofVDl^  M<MuiU  i%  tVitor  ^^  orodiled  iwilf- 
y early,  from  Noyembepl^a^.to  Jaonaiy  a8»3y  fwitb  tUc^  hiter^t 
Pfi  tli^ <(400.;del^ -  fkki  tbe. yeap  }.a3a,j)o< inteEc^t hcr^dked. 
Thmiim  16a4t,ahiUf-y9ac'«  lAlfBres^  ia<irD4it^  in  ibo  mootliof 
MMy,.>,13xb  Ofedi(  wiien  given'  if  ^tQi^,tl)P»:^^*liy  oath  for 
Mr  Jftmev  NicWlio*  j|4^<Ht^10';'  W,  *^  iptQECBt  qr  ,fi400  fiir 
Mr  NicboU  410 ;''  or  in  edtmiw.  tm'm  >  -^^  )tbia  ataofis  ixMSOpi- 
tiHAt'  iviiih^  eolrioft  of  •  tbe>  #4«K»  di«t«9i  ,^. .  a  i^rediti  of  int^ocst  qp 
jSlQOvii  d^iHt>f  lJlieidefender'fl'(>^ii,t^  Mamhall*^  ^bidi  is  entered 
lbii«^^' By^li»t^i«K9t  OR  i€liK)r«*T40,.iV8,  &' o^  *  ^0^  intent 
A>r<^^£T-n£$^4Qt»'^'.  Ifhe^seoonfl  a^teoimt,  being  tb?  jih»  sont  by 
4liei di^ivkari 40  ICwsfe^^  i».«l8Q.(itat6d\a^!R9  i^ooouat^nAireat 
bet««$0Ri  thonit  m^  ^eiy  noi»'ly^e0iTe9Pondft^  Mfil^  t^v^  ioth?ff.>  The 
intemi'oal^  44Q9ia  cradiie^  in  iA^tbM^tr^'.By  al^niffAee^r 
Jaoms  .NkhoU^-  iiMevMt  }*.  on  /  %-Aisa$»yoff7's-  inteif^t  tallpwod 
for  J«(oe«iNioh9H/.'r  And  lib9,ii9ti(»r0i^tLpn(b<i^QP/t|mgtr7^.By 
cash  for  half-year's  interest  on  £100 ;'  or,  ^^^k^jy^it^'^t^fB^t 

«*l!liBiMtm^1ion0daee(»«9twai|})Ot  m)d^ppedttO:MarfbaU.49t 

in i^ Mhithi  be^iB t ithmt'jdiUa «{^  Abi%  ift (fW  ^  i9b«^yved^  .wa» 
Jfingji^bMnuenti  loi  po^soription,  ihavingrt^^A'  aw^  ti)<^  j^ll  ^n 
thi«isiiiUtMii»'i| j» ooat«qtdi^ iby Marpball,  tha^b^mg delator >> 
the.dsfeodQr->*natJd  ^^nodt  lur.|^irlem«fPnDjto  W  (MAi9)udl» 
4lBUtlfln'/lhOf  «M»nmlr^rM'FM^i^HM^to  Jb^  Uia^paym^nt-imM 
n9lJdeimn<Mtn  «m«idei^tia»  offt^fj^tei?QP^4uo  bM  M^  de^- ' 
d^4i>iyifci«/!  Andriui^b^  4hi^yp)l  WftfiA  tol^^ti  tf)^ 
flUndaia  ti^tdiftndir'nib^^k^^  mid  t^k^  thf;  »nti^  as|l^y  ^Uere  •p- 
peaif  ^.tilifeixdfttdl  ^l««d>tna^Anib«ft  y4^,it:yi«lriiq(^PMroi^t^ 
oti>iriM>t-ib:thfejiaaia;ttog»>vPi»ditflt<}f  in^ewtol^^ 
.ten^tiid  debti^ittijtbJBibittftalteri.W  flWK>^yeiMr^iWWQbij«tBi?^>n , 
{gratctabfit)  ia«:»/^..thiutitl^tontffie9i  oD^  lh«  date  oC  t)if^««ougri^y 
by  Hichdl,  Aie  in  tl|«  oimte  I^Pioa^a^  jthw^by  Tf  Jii^k  thc^y  aj;^  pie- 
ccdl9dv^uidjba|..it  imi  :  n^^ A^noiti  tp,  .|)rf4?r  •  to  jypy ,  afrangem^nto 
■drfehiiteX'hamjWdsKd  Wyfi^w  tb^,;defts9dw^ap4i?^^bpll»t|>y 

of  paiituigl  or  ow41liing(itlw  »^^ereiH^  AT  «^?»wi^i)t>^  ^i^n%  lAer 
th^  Iwdj^O^paid^JDCiCr^diJied*: ;  ^a^  ;i  .  t  ,  ..  .  1'  1.    .     .      ^ 

♦^  Ulm6r.he{  t>iat,>i«iflonaeoa*pst^ffud  ?pdiWfithorp^are?ntrie%in 
i  1ie«ia»r^^»iiiy ^ly  intpontin^ t|ia|f^c:iffteresb9| foHivded  onaf  i^d 
orofediiiod,  ma  cktii)jfi^t^fim4Mrrr^^p\(!»  oSMarsMl  wonid  be:w^i- 
i>Miiidddj;'lb«&th^il^^m^nt^,pr  )mdil9,>^  ^/iiv#c- 

knowledi^raent  of  the  Mebt,  And  jfiatj,  .tb^ir ,  ef^^  ^|dd.no|^be 
tAJkfi^joffrbjri  m&l)«»acet,tf  Qtb(89#nAwil»  rt^^.Wpk^  of  thq  party, 
raliowiii»4ha«  tb^>bAd^w»te liwn  wiil».  fr(9m. iVer fw^ds  oCan-; 
dlHemMnrtoFi  whofjwis  aH»f1^ni«di  loti^  jWd^ww J»  n^ality  %he 
prapm.^i0ibtPT^  I  ^uti  the  ,X^rd  (ikdinai^  doe^  AiHbtluAk  ih^  in 
i}i«Rlc»e»t,»fle,)bbPt«.^iftw,4a»lbe«d<^pWdt!:       i 

,  *f  Xn/ttoe^n$<  pUcQ^  the^^n4n^  ^0^.HOti.w®Upi|gJwd  liey  i^^d 
i^.dira3tvOOQtr98t»i  wUih  i^t^mPi  W^im  ^piyinwt8!^^,erQditft  of 
irtt««»timj«.d|Bbtjiii  wbiWiiitlW  d^te:iTr»«.tbQ,pw>i^Tdeb^r^ 

ttiir.«©ooi«KtfnjBd^md  liwis  jf^jjaf  t9-M«fnhailf'yi?.j  onth^i^eth 
FirfirKm  ifi»,  ittifi:d^«ti^iiri;h,ad  wi^tf^  tP.iy(aif9Mi..a>e  l^ter 
:Noi4i7i  Qi)pnmm  4»i)Wtiwh  Jwtfl[t«»t^ptt^^t^lie  ^afftnot  iiaWe^fot 
tl»ar<)pbt;  .audi  ihatitfeeTP^ayqi^tftjOr^predM*  of-in^er^t^iferd 

itjadjei^^it  tif  t^ie  reuU  of  N  !■.  if  1  v.  *jf  wLidi  he  liati  tire 

dktnSfft^^  wHiob^ifct.^&  v»...i-  ..j.  .i.i^.^-^,.  i.numU  uj^^iiiU  by  tfii; 
j^fltAnt -s  vi\il  L 3  n i)(,  AtrhmU:  ix^tf] ru^«t  nftcr  {!ur im n  da ta,  1 1  £ ) i e w 9 
that  tlie  tntri^v^  >ftpe  n^t  c^enlite  by  hiju»  ^w  diiUtor  m  tbu  ^-Hm) 
dobtjibut  A  a  Jwjldyf  of  the  fuiidj^  &f  cli©  pcirty  vba  alr>iict  >flft^  thij 
d9M>^'  li>  tJia^Ainri^JfiSti,  tbt^  puz^futT  iiJiuiU  on  th<»  T^cortl 
^re^^l  ;C<mduftCtftv^t^nWi.  art.  Hi)  tbftt  iCk^Ml>  fift<jr  tho  50 

ctf  .|ii«  p-wpfirLj',  iiicltidinif  tiiiuovw  1*  W^  tJiL^^wBnty  MXtv'iidc?d, 

thamtlu]  fiL^-^lutia»,  lJi3ke#  ajii4  iiU&er^tfi^dArlK&l  »«k1  hv  fallows 
thiAtt^P  bf  !8tati/vi^  Uiai  the  dcilfnW fW^Mc«l |ri«risiitis. ir^i^lit^ 
i  n  rel  ii'f  of  HU  f>^)li|{Aiki  h^  4m  M  a^if b  iiU^  ^1  a^^id  M^r^^  UhR  witti  iml 
,  flunva  f  of  ilil(3nii4 '  ^u  i^u'  4k4  it  \\\  n^^pirc  t '  of  ll)i'  i  »1 1I !  !y;a  tf <  ^n  1  ^7 
^^iolyiU  I*  AAfl  .it  ip  .Hddi^l , .  *  ftn^  I  lii  iii^l  f  ^  <^U|t  <  >ri4  i  11 1 1  tu  b  ill/ 


N«^^^p£:.propess),  tt>^  ^Ibe  dafei>d€;r^a4  the vnv^ni^^e^  of 
NicWJ,  tfie.  real  /ieotor^s  property,  .incl^diog  thtti  qovprod  bjr 
%^  pnrsMorls  8ecwifiy>^l>e  reni^of  ifM^Ih -after  its  date,  yfi^m 
)4able  for  the  interest ;  and  t^at  of  equal^tes  wii^b.tfif^oredits 
j;>jt,4nt0re»t  in  the  foresaid  a9coiiRts  with Marj^uUl,  thqaceount 
iWttb.  KidioU  is  debited  w4tl|  tjio,  amount^  the  cre^  bif'iogtH* 
flnct  aUo)ved  ^  Mar8];udl  in  respect  of  func^  fvir,  paymentof  i^e 
interest  drawn  l^  the  di^fcnder*  oc  expected  to  bo  rwoivc^.^Mii 
Vtiieb  ^erp  received  froqii  the  pi?opie]f<jr  of >'icboll.  ,,  .  /)  ,  ( 
.-  "The  account  hegins  in  l^aOh-the  ficcurity  jw^as  granted  in 
Maroh^  1831— at  Whitsunday  W^i^  after  the  interest  was  credit- 
ed, the  defender  a{^ars  to  have  been  sborif  of  funds  hy  £^  LUs. 
6d,  At  1  Ith  November  1»32,  taking  in  jail,  the  sui^s  placed  to 
NichoU's  debit  of  that  date,  bnt  of"  wf^i^b  the  ijUerust  simile  jivqty 
i\\Q  funds  in  the  defender's  hands  were  mpre  ^han  ejdiausted-  by 
416.  8.  7..  At  Whitjsiinday  1833^  the  deien^lt^r  i^  fnpils  ^ 
pay  the  interest,  all  but  £2.- 13.  9k  At  Martiuiwaa  he  Jia^^o 
funds ;  but  it  will  be  found  that,  while  the  mtcrest  in  1833  is  put 
7td  HidicHiL's  debit;  in  the  defendes'saowmmiwiih  l&iKnoin/erest 
ju9  credited  by  the  d^endor  in ! l^ia^ account  ,with  .Mai^Ividb  i^t'bep, 
agjun,  on  30th  M^y  1834,  ^lien  interest  is  debited  tqlNicholl 
on  the  '<m6  side,  a^d  excited  to  Maf  shajl  oii  the  oth9r,  tho 
a^ibnderyaMordingf  l^fh^accdtmtrwittt  Nichdlt^aditi  bid  l^aMs 
^£4M  16^  ajkt  BMfie  tikan  iras  ffo^nisita  fco  meetfe  (tbbiiai^siitntstjf  if 
tho  said  accouajt  is.  .coriiected  )\y  withdrawitAgi  frc^^^lf^^^it 
side  of  th^  two  sums  of  fnterost  in  I8f33.)f luoh  ace.t.liere  ael>Ued, 
but>liich  are  not  credited  to  M;arah4ll*\;And  taking  the  whole 
lac<;Q^uiil»  wfth  KiehoU  froi:^  it^  tioinmcncem^nt  In  NOrtWtiter 
'^U30^iiaDii(lDja0th<M»y  L8»(„  ai.itiatAiidsj  litfiihtb^  tMrbtubis 
of  mtMstdabited  ^  Jf^hfiU  i|i^8^  tlie  ^injiU^  ftMBiv^  fetbe 
defender  are  within  £14.  1.  5}.  of  .the  sums  debited  as^paid,  abd 
at  the  close  of  the  account  £4.  7i,  remains  at  J^iclioll^  ttredit. 
'Arid  While  dds  3d  tiie  «tat»  of  »ie  ease,  it  fkrther  sj^irpkrs'that, 
t]i^Alr^«rA»n^oiladfJKaiihiMwai«wawithatibe4lelbiad^^^ 
,in>  tl|^ jpapi|{em^t.qfv f^^  d^aif^i  tli^tfenta  fofi ,Nif^^'«^p|o- 

•^Mi snfch citcUtnstah(ies,  fh^  txitd 6rfenai^'is,*npon,V^ wttle, 
'ef  Opinion,  thkt  entHe^  of  fnlereit,  rt/3Mr  ^ej^oftb^^x 
'yyeBm^nobiH^e  jdtM  ofi^a^ebfe  <if  the  Ml^Mwhiob  entfieaare 

subsequent  to  the  date<i^  Ui|3  aeourity,  |tbe||eQap|ity,^%iri^,l^n 
,  sgranted  io  Idaxch  1831,  and  t^iepix,  y^ars  hay^;jg  ejcpked  in 

Sfep!femb<ir  1632— cannpt  be  held  to  prove  r^stirtgrOwuig^  by  die 
^^ekreti^ht  of  the"  debt  in  the  mUV  and  thii  )aliih6ii^1i  tbe^  in- 
:  *  tAei  DM^  be  An  i  itinftlar  >tcniid  <  U  asne^iieif  tmtry^.  or^Mbr  «n- 
.,tfi^  aiit^^i;  in>;rtate:to  thc^  aeeufity.'   And-h^in8/9fmiQhto 

tliis  result,  which,  if  coj^rect,  affords  r^  ^mplei^  ^wer,to  j^he 

pursuer's  demand,  he  has  assoilzied  me  defeudet  from  th6  con- 
■:»l|upipna-(rfj|3^^tion/f,  •!-,,      ,•    ., .  m -^  .-^^.-^  .>\ji  ■' 

;  Galloway rcclfdihda,.;  Ai^advJsitjg^':   ;;/';;^j^",:;';';^^ 

Zcrd  /if«<R».(S^craA^'ri¥AeiVBOfieeinfid  oh^cweTaV^PH  uW% 

on  a  emi^fbl  con  ri  Wat  ion,  I  have  cgttw.  tu  bn  0(  opinion  QlatiAns 

iivturlfX'.utor  of  die  1 4ml  OrUinjiry  k  cnrri^ct^  And  %m>;ht  Ui  Ijo 

adkurijii  ta    Tlit  admiMknis  of  Uwj  dt^£^Jiti*a'  louinkfii  <>n  m^^ 

be  tokqn  wUh  tUcH'  quaJifuNiLionSf  aa  Jth*^'  ai^  tfAst^ntUUy  in* 

]    tfintijft%  anU  tiwwt  l»av^3  been  hdil  ao^  hud  th^  h^o  timil^ried 

^    in  tho  ilyftavd*^je's  oatli,  Imd  the  pursuer  riil-nic^fJ  to  tJwt*    'i'hnt 

l>eh]^  iho  Qiiw,  there  dtxsra  not  upi^t^SE,  iiiJfc*[iefliJervliy  of  tbw  tall, 

I    wluch  U  00  ioBgtr  available  in  pri^ij'  of  tilt'  dfcbtv  any  PCfH*  ient 

I    eyidi?nce,  oitlwp  m  tho  Wtti^ra  op  in  the  averments  Kferrwla^f 

I    i>p  by  any  writ,  tliat  th^  dtiU  ongiiial  Sy  (sontaiptd  jn  the  bii  i« 

I     Btil!  reHtifig-owinff.    Cimctirring  L-mirely  in  the  vicwseiiimsfft'd 

I    by  thi>  Lwd  Ordinary  in  tus  noia^  I  nius^  adupt  Lis  interlo* 

CUtDr.  ......,,  ,  ,  ,  ,.,    .     .. 

-    Lurd  MiichMa i&.  —1  concur  r  wtj^I t  like  voxtt  t^r^bb ip,  adopf,  i \m 
, ,  fcftfloius  f tatiHl  in  iJw  not(i  of  tho  L^jrd  UrJHwpy* .  UA*tiith4j 
, ,  jpdzuls^nji.    Xb^'^o  mu.Ht  tie  kiknn  n:  i  lb  tW^  1  r  ,  i  ntrl  xmt^  q  vuliH- 
vPajione^  aiifi  what  i#  iU^ted lit^  ^aaiiObgitbgw aibiiMkiufii i^ln- 
,  llfDi^ic.    1^14^  f^CaU'ijK>nt  i#;  «hab  Uig  d^bti^as  <iri^iniinx  ^tMdi- 
j.^i^PH  ami,wa»  oi>ly  to  cxi^^t  «j^*uttsi,  \toflk6  till  a  partiunlar 
event  ix-curred ;  anrl  iho  ^  vent  hnvin^  <XNVirrwli  liw  ixnnliAion 
wflsiiiOTyby  jiurifl*4,  amd  itotfsrt-stihlvgfltlQ^vift'iiei^ai  anf^mL  In 
^uhrij  it  TViM  Jiik'M  whiuU  wtk:^  tal)«a\iMip^  as  /i^fMiLtt^.^U^at 
ttIi on  a*v  bcf i Vii bl*i  sts/u rity  wti^  g mat ud .  Tliw  afjy tfcit^i  ,J»r a* .«rf n l * 
>>^l  ancl  M*f>obU^fHtiiiii  rvirainiit  Jt^iiaiU;  U^t^rwby  cwaarilp  .'JIV',*^^ 
sion  infiH^,  lie  r^'^j^iled  «y^  adnn^^fi  nf  tt^r  f>inMtttuv>ti  i^ra4t*be 
<)fii  jMitkixhu- nHtnn,— what  .i!<  c;jiki4  Uiu  *|(*i*bU<»*iiiun  vim*  a 
ft 1 4U4! 1 1 1 r -n t  itt'i\w  I  Mt, 1 1  n-,  *if , t  li^  ■  f  l*.*bt  ' , i f .  I bi*  j^^m^ )  itui »,  ,4^«mi]4*d 
T^  i  t J  ^  g  iw  ^ui  J  iHitt^  i*f  the  *V*4t  ¥*fM)|ia Wwf  0  M  *  ^Hs  1  ^ »» ■  '  tdt^ii 
« gHi liett'  tl»e  piit t>  an  ad n ^iafiim  t W^fft  Uuin  :  (h^  i  >r J 1  b  1 1  be 


m 
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iftftd^      S«ctl  a  dtiflh^HMi  td  H  H^'jfied  tiMfrtfad  t»ifei»#rit 

Absolut^  bat  tairlwiKildinMali  tl^re  ts  added  tbeqaAUflcaOon 
t)iAt  ilho  deb^  was  exttnguishcd  by  novation^  compensation,  ct 
otherwise.  2.  As  to  the  proof  by  writ,  by  which  the  debtmighl 
ha?fe  been  Competently  established,  1  uste^'hr  tlw  t«atoii»  stMed 
by  yort^  Jj!MMp  Add  tke  Lofd  Ordfaaiy»  il^  ttamking  tteH  H 
isiumffisiMt" 

.  Lord  FuH4rto»,'y-'l  concur,  though  not  without  difficulty.  As 
to  the  payments  of  interest  after  prescription  had  itm  oh  the 
bill,  I  thiiik  it'is  clear  from  the  do<*nMe(iti  thbt  Mofiait  tm  hi 
the  managera^nS  Of  piiOt)6rty*  beUn^t^  td^NlchdU,  MU^IktA  tht 
paymeniflr  (o  ac^ovpd  o€  tbAb  iifteief t  W6ff»  jpaada  fnpm  Uw  i^U 
of  that  property  on  NichoU's  account,  and  not  for  himself.  My 
dlfllcHlty  wftfiy  that  in  the  letter  fVom  Moffat  to  Marshall,  of 
14th  Sopt^mbor  18!^,  there  was-  a'  sttitemenfr  tlMitin^ney  4iad 
been  ftdtanc^^to  Ni^hoU,  and  tliat  ttien^wsa  MnaUm^  i^hi^ 
thiifi  appRKKhed  toprooC  of  the  ooMtitntion  of  t^  debt^  aad 
that,  as  Moffat  had  nercr  paid  the  money,  so  there  was  some^ 
thing  nearly  amounting  to  proof  of  the  snbsistenec  of  the  dd>ti 
Bat  on  looking  at  the  ivhote  cas^  and  the  evitlenc^  hi  the  do» 
cuments  before  us,  I  think  this  would  be  unjust,  and  thad  there 
is  no  sufficient  evidence  of  constitution.  And  as  the  party  has 
allowed  his  dt^m  tp  lie  orer  till  ailer  the  years  of  prescnptiony 
be  Qiust  bring  8atis£M;tory  proo^  by  writ  or  oath.  The  admis- 
aioa  as  to  the  debt  in  the  bill  U  throughout  oonsistent,  and  ita 
qioaUfication  is  intrinsic  Tlie  case  at  Principal  Baiid  was  a 
much  stronger  case  than  the  present,  and  was  decided  upon  thd 
principle  that  the  qualification  in  the  statement,  which  Was  in 
that  case  made  upon  oath^aa  intrinsic.  Now,  the  jiTesent  U 
juat  ^  case  of  that  sort*  The  letter,  I  may  obsette,  in  wliich 
tlioro  is  the  strongest  cvideiico  of  the  constitution  of  the  debt, 
dQe.<«  not  disprore,  and  is  not  inconsistent  with,  the  statement 
Tuade  in  the  dcfeneos,  and  throughout  by  the  defendct.  Arid, 
in  tlie  whole  circumstanees,.  I  am  for  adheriag. 

X^rd  Jejfray^ — I  thinly  there  is  a  failure  to  prove  the  const v- 
tuUot>  of  the  di^h\  as  (gainst  this  party,  as  the  lunotint  of  the 
bill  is^^iot  mentioned,  and  there  is  a  failure  to  identH^  it.  The 
proof  on  that  point  is  not  sufficient  or  satistiictory.  But  estd 
tliat  the  conptitution  ia  profed^  there  is  no  proof  of  tho  subaist- 
encQ  of  thjO  debt.  Then^  the  admiasions  on  the  reeord  are  coupled 
with  mtrinsic  qualifications,  which  render  such  Admissions  un- 
availing to  the  pursuer.  Artd  it  must  bo  satisfkctory  to  the 
Court  to  observe,  that  while  the  last  item  of  the  account,  which 
shews  payment  of  interest  towards  "  NichoU's  debt,"  l8  dated 
fGth  February  183&,  there  is  a  letter  written  by  Moflht  to  Mar- 
shall on  the  1 6th  of  the  same  month,  in  whi^  he  stated  thd 
same  facts  witli  which  he  lias  qualified  his  adtulsslon  as  to  the 
debt  in  the  bilL  OencraUy,  I  coacur  in  opinion  with  your  l!«ord- 
ships^  that  the  interlocutor  of  the  X«ord  Ordinary  ought  to  be 
adhered  to. 

The  Court  acoordit>gly  adhare^  to  the  io^loeutor 
of  diQ  Xiood  -  OrHmx^f  with  licUition^;  expeDsw. 
Avkfaority'for  F>u)8ner.«^CM«ti«.o^  BdftdaiiMVi ;  II  Shaw,  7U. 
•  XoW  ^rdtrkti  yi  Wo6d>-i4ci.  Tnglia ;  James  F.  WilJrie,  a&O, 


UthJulylUb. 
Sbcoitd  DivTsiow. — (F.L.M.H.) 
I^,.,  Vtir^9Xi^  Lkarmlonth  o£  Dean,  Jl^ititm^^  y. 
.    Jimn  FATon':»TBiJ9SB9S^S«qfondmt9,    .     . 

Statnb  2  and  tJ  Vict  t:  41  ~Battfcmpfcy^8eqti(*t*ttlibn-* 

ii^  treditdr  hits  tiW,  m  kk  tfffl^ 
\  secutitiet. 

The  feiitMbnet  aad  4he  late  Joha  Baton  we]fe,«iigage4 
in  i»8tMti  hm(^g  ^ffW^Uiitdi  together.    FSatdn^  died 

oAJim  ApHH84?.    '"  V 


*  that  sequestration  may  be  applied  M  of  ihfr  estMtiri  -of' any 
iebeiM«d'deb«ilr^-wlM,  tu  thtttim^*  of  Msrdealh^  vwids^'o^  hid 
I  d#emng-'h<MiAei  OT'cdrried  onlMKlneM  in'Scotlnid/  siidiwanit 
ihot  filb^r  &0im  ^  berilMiM  «t  HiotMlbl^  eitaleli  ^ia  SwUilid, 


piMdgAmtA  seiifioittiitanMll.baaiplMittlqMiimM 
miUi>or8tq!$vii%i^  im  Jw^aiWirtiiMitipptid^  bata(MiiA» 
ouestration  shall  be  awarded  uqtU  the  exyiiiatiQnQf  WDaG& 
from  the  debtoi^s  death,**  &c. 

By  the  9th  section  it  is  enacted,  ^ 

^^HkmU'eaUtie  acraaitoiiniidi«Biirktt&.t^ldi«lAitfte 
Bnteinandlrriandt^patilmyiw  ommtw^fii^litm 
foeatfiitioii^  or  «o  totev  ot  iodnw.iidifidind*:M«ftMH^ 
•itherwithtba  pttHiOKfo*  «miQiinitioB»  .<Qr,#^i.fliiti|4 
tb^tieditofi^or  iBtlwliaiid<tof'$b»ittttlfis,i(M^ 
ta6a»  a  Judge  OrdaoinTV  IfaeialtpK^  w^iimim4Mhm 
to  tb^T^ty  o^tb#debt  dlaifiiedby4iii(^lfeidfe«j|WyiflA 
oBtbr-atata  wfaAt0thinr.penKft»r(if  Mf^anef  MdllitteM 
flipt,iiabterfbif  6i0  debt,  oti«toy«pnl;«b9efl(  tidfvef^tf 
leeurity  which  he holdy orfig.fthfcoaiatooCifeihwfcfiff^iii 
oHmt  obligaotr;  anddepoM  thM-  b^t  M^  ino  ote  VMiiP 
or  fsenritlef  Ihao  thea^  rtirafi^^  imd.wlwl^i^biiMlasaii 
person  than  the  bankrupt  ag  homA,  mAmmatittikii 
depomitotbatefhrty  «id.iflw»Md  aecHUtec^  di^ptiM 
leoQEity,  ha-8hall«  b«ieKe^r<»tiQg,  and  httmh^mi^^ 
Older  todrajr  adiTidca4^''b9wid40^aall^tediiiiil» 
inafter  provided,**  &c. 

Jdbn  Learmonih  prea^tod  Itpetidmifiiirthenqtff- 
fvatioD  of  the  eaj^atat  oC.  the  laite^  John  ^?ajRM^  I^ 
petitioti  narrated,  thai  the  petHnii6rwaaa.Giiiiiteii 
his  at  the  lime  of  bis  dc<atft  t<y  tfce  «xisai  <)f  il091.  U 
Id.  sterling,  being  the  balancf^'of  a  bbnd'irf  ispfr 
tion  in  security,  conform  to^oathsLndvoucberajOat^ 
said  John  iPatooi  at  the  tinac  ot.hk  deatb,  t^aH'^ 
No.  66  Great  King  SizMt,  and  imm  thea«woar«£b|' 
table  and  moveahle  estates  in  Scotland,  and  fellwiiia 
the  description  of  decefts^dobto^  whose  estates  mi^ 
be  sequestrated  tIi^  ten^s  of  the  ac^\^     ,^ 

The  ^respondents  objected  to^e  iiiui^iatd  pk^ 
That  If  was  defec^tiV^  fend  ii^g^t,'*intelte 
petitioner  omitted  to  gj^^dfy'det-tj&f^lSOTteesv^^^ 
held  ovet  the  estate  of  the  late  J^;P«j^,  *%» 
was  alleged,  he  ought  to  have  specified}  iaiiti^ 
the  amount  from  his  debt;  and  ^ej  seated  tb^«< 
acoouBting,  it  would  appear^ot  the  petitk»ir  mi^ 
a  creditor  of  the  late  John  Patcm*s. 

The  petitioner /7/ead^d— That,  beingacrc£loraf& 
late  John  Paton's  for  £1661.  Ij  1.  mifr^^^ 
disposition  in  sectirity,.  be  wai  entitied  to  iaoit  fv** 
questration  of  his  estates  in  terms  of  the  Bsakrnp*^ 

The  T^>rd  Ordinar}'  prononnced  the  fgilowiag  t*^ 
locator  : 

"  I'lih  JhI^  184o.— The  T^td  Ooltoai?  hatiig  Itfl*^ 
fur  t)iG  pwtive — In  respect  gI  tiui  nRturv  *f  U>e^««i^  i>^^ 
appiearct  u^peiUcnt  to  hnYc  ^be  ayiboriuiin^  ^cmii^J 
tiso  CVnirt  in  tlu'  ^rst  inatuncc,  cilher  gtanti^  <*  w|^ll 
(■i^[Nr^[niUon,  fippoint*  the  pt^>ceedfhijaf«  to  be  pimiltA  ™ij 

cdpjeti  tbcjnxjf  to  W  put  into  llio  bujoe*  K^iiic  I^'- 
coiiii  Diriiiiyn,  vith  ii  vmw  to  tUts  cna^  bciw|  r  i 
Court  fjUij it i  prinnttitJ^ 

Tlie  rti^[M>ndeiiti  cof^emimi--^Th£^t  if  thej*  cfiv^  ^ 
show  thnt  the  petitioner  had  omitted  U^  -' 
cuvUy  whieli  would  nmteriallj  alter  ihv  : 
couni=s  it  wiis  ccim|jetent  for  tliena  to  dw  Wi  ihii^-' 
therc^  wm  ftoino  reniodjr^  tha  we&kUiKsit  miB^^^ 
Innd  might  bo  scqtti^silrat^  nfier  his  daaHi  by  Mf  ^ 
son  sweafitig  to  a  debt ;  thnt  the/  t^'ere  wfllijj  ♦'•^ 
si^n  the  amount  of  the  bond-  ,  'l-'_  t^ 

The  petitioner  crMimtkd-^Thnt  t!ic  afitlflTit  p*^^ 
in  stippon  of  the  petition  wm  in  nllriis|i?fftfJMPj* 
rj^gdarj  that  ho  had  no  other  ;si?<  iiritv  ihaa****? 
^pecifietl  I  thfit  a  creditor  is  not  iililijy;i4*|a.J^''^ 
sequestration^  to  pigt  a*i9>Wfi^¥p|i^^a|MMnB^^ 


1U5.] 


IN,THE>C0URT,OF  eESSI0N>  4j8. 


&U 


bJhim^illltihat'^•*v9«»otltylI6eM8ir7to  do  so  MSter 
seqtk^istrtttioh,  ai^  iftrhatt  tBe  ftffitovk  id  used  ^  YOtiog 
or  daiming  on  the  sequestrated  ^t^te;  aai  tiiat  cott-^ 
signation  was  not  sufficient. 
At  advising, 

oftih 4i^clMr»  ft  partf  Oiiiaoi stop secfaestimtioa  byiaUcgingtM; 
att-Mcnrltios  fti«  not  specified.  If  we  were  at  pxesent  to  go  into 
ttie  ^eitions  of 'wh&t  irefe  ^decuritlefl^  and  «Hi»t  weee'theTmhies 
of  llhese  siieAritteSt  it  woiddliavte  the  eOkot'Ot  sMomiaa  aloag 
Mtf  tirfcUotts  aedetturciihft«t>  iMTtfOBeifito,  tn^Ommhtpe  ef  objeetioiM 
tm  A  «e4iiei«rati<Mu  Tbe  omitov  it'  bound  ^  ^peolfy  Ma  delit 
aad«e(mtities  imder  the  KftBctlon  of  an  oath ;  and  if  the  oath  is 
daar/ Jie  has  ^oecniaied  with  aU  tlHit  is  i«^ired  by  the  ai:t.  I 
l^v^aa  (mtekm  on  the  meeiils  of  •tiia ease; 

Leni  Mo/ket^,*^ll  a  patr^  ol^jeottao  a  sequastm^n,  he  most 
<lo^aO'0»3clear  grsundsy  and  it  nmst  not  be  a  disputed  matter. 
He  mitst  malte  a  pMrfecd^r  dear  case. 

lUfHiCbMurHj-^^ttilQ  ot)(ieetioas  th&s  shoaidVtbe  sustahiod. 
AU  ihal^  has  been  said  has  just  been  warning  mey  mere  and  inorev 
thutsoeh  <iiisiqyartpdanddiBimtBd^iyai3Baattioap?tbelisten    ta 

Lord  Medwyn  was  absent. 

The  Oart  pronoaneed  thefottowing  inlerledutor : 
**  bepel  t&e  i^leas  of  tito  objectoiis  to  *t!he  seqnestfatien,  aad 
ramit  ttf  the  Loal.  Oidinary:  to  pauceedacccBrdhig^i.  Tesenung^ 
all  qneslieaa  0<  ewBe9m$  ^  ^apd,  al9o  .r^«er^|ng  Mi;  Learmontb's 
claim^fpr  tb^  e^^piei^se  9f  this  discussion  against  tbc  funds  pf  the 
secni^i^t^  estate.**  ' 

%rei,  Otr^dnf,  fiol)eTt«on^i4cf.  T.  Mackehde:  M*»ltchie, 
Blister  sMt^^erson,  Wia,  AoentM.-^Ak.  IhtM^l^VtAiiaQn-: 
JohnRbgear%  a«A  ^^^a-^.  OirJkH^XJ^Ji;] 


18*  JV/^  1845. 
Sacop)  l^ivisioK.— (FX-M-H.) 
No*  215.— M.  J.  Hart  and  others,  P^rsu^s,  y.  Majo^ 
'  '^      Hart's  Tkus^'bes,  De/cwfer^, 

Martia^ffPontract*-Ha^toid  and  Wife— Parent  and  Chil4— 
.  Prov^ion— TfA#rc  aJaAeTf  in  cm  antenuptial  marriage'Contract, 
pi^cmaed  an  (mmity  to  his  wife^  and  a' certain  sum  to  he  divided 
amtM^ii§^iidr9fifaHd&»tk9nktrrifig»-'C(m6r^ 
4r^m^M  tlivmsd  9^mMmm  ^xeMngiMiim,  ^^^tNdiinik 
coBOietition  on  the  death  qf  th^JqUy^^  ^^ttm  i^idpw  and  tie  mar- 
riea^child  were  entitled  to  he  rankea  on  his  trust-estai^  he/ore. t^ 
oAePi^^en,  • 

^ttit^ifliaiiuidA-^TiebikAts^  ^  tocher  htibaiid 

-mriakj»tBk)tmilrkha§i,wkuiUdlgp9^^  on 

^ffS^^:  f^iktU?r,hi^4iBffiJuiii^e(/[t9  ^Uidon^  in  hjs  mill  which 
^^^??ni%^^^  o5^ta  refHiym^t  qft^  amom^aeldf  though 
At  mshemmaiinmat  having  innrtidany  clause  in  hisivUiy  diat 
this  wasan  onerous  obUgatioH,  <uui  that  the  wife  was  entitled itHfb^ 

*  -^jr^feiv'tofewupfi^!  liWWag^g-teohtrttct  ^tcred  into  bo* 
y^'^^l^^'M^'&'-^^'^^  Abn^  Moutgometj,  dated 
ca  Seg^^tS^.XllB7ihA  houi>d  himself  to  provide  h^»  in 
fa^^yieqtrdf  idfi  4e«thy  an  aiuud^^  £500  A-jeac,  aitid: 
r  <lii<«fe  dhaidipfeii  ifcoMld  be  lali^%  »%  the  time^f  hla  deat^ 
e  pi^mii  that  £20,000  shoiidd  be  cfivided  ani,ong 

^"  ' '  ^*^'  V^ii  l>ecen}lw  Miiw- 

.  \W:ifinfl  toi&  wifb :     ''  "'     ;'  . 

-muJP^^^j^^  ^^^^  ^^^ng'to  yo^'in 
>  Aiflfty ' 9ar ^^(MEfaS^'^ab^^biKl,  vtny Shit^Mi the* India ' 

uMjfiUjql^qflite^  ^rilgttigririietixs#lheaiiHN«DLi^*wfaitovar  > 

■'  fWf  ^  Aitt)ij^i«sertedM 

nvate  prop^j;  and  shall^  «Wfw  li^^hi?  sroo^t  theraof  a^ 

IV  dea&,  to^d%ae  of  it  m  xof^  Jt%^  !>»&»/.  ,  *?; 

Addrtead$n^36J|ni^limaifitot^%iori  :  >':   .J Ho  :(-rr...  t^'p  n^ 
^Itf^rM'HdffiitttsarTiittt^  thii^<))^i*l6t^d<!^kfketa'itQ|i&  I 

94  miKMlffitsi^^i'%^  Mft  «tjtd~ 


thrae*  ehiHben^  Montgomety,  Anne  and  Marg^et.  In 
Margaret's  ina]rriage**eMitract,  M^jor  Hart  bound  him* 
self  to  pay  to  her  husband,  James  Hdtehkis,  and  her  in 
liferent,  and  their  children  in  fee,  the  sum  of  £5000. 

In  a  n»ultij[depoinding  brought.  In.  jpame  of  !MaJor 
HaRrl;*fl  troateee,  his  widow  claia^  her  iioiaiuji4y,;a{M)  oev* 
tain  other  provisions  contained  in  her  contract  ef  tnar* 
riage,  and  also  the  value  of  the  trinkets  which  hid  been 
disposed  of,  She  pkcu^  that  .a^  these  obligation^  fv^^re 
idl  onerous,  she  was  entitled  to  be  {xrefenr^dr     .  ,' 

Marga««et  and  her^usband  elalined  to  be  ranked  fur 
the  sum  of  £5000. 

The  two  other  children  chumi^d  to  be  ranked  for 
£7500  each,  pari  passu  with  the  widow  md  Margaret- 
Thejr  pleaded,  ihtnt  Mti3  Hart  cohld  notdaim  cm  the 
holograph  letter  in  competSlion  with  Iheni. 

The  Lord  Ordinary  pronounced  the  following  ipter- 
locators  '     (    : 

«  ISM  June  l845.~The  txmi  Oniinitrf  hfevin^  heard  partieiT 
procurators,  and  made  avizanduia,  and  considered  the  dosed  re- 
cord and  whole  process,  Finds  that  the  daitnant,  Mrs  Anne 
Montgomery  or  Hart,  widow  of  the  deceased  Major  Hart,  and 
the  daimaDtSy  Mr  James  Hotchkls  and  Mrs  Margaret  Hart  or 
Hotchkis,  and  their  children,  are  entitled  to  be  ranked  pri^n6 
loco  et  pari  passu  upon  the  fund  in  medtOj  th^  flrrt  for  the  ^rovi-'' 
dons  made  ft)r  her  in  her  contract  of  marrii^  with  Ae  said  de- 
ceased Mi^  Hart,  and  the  second  for  their  respectireinterests 
ia  the  sutu  of  jCSOOO  sterling,  settled  upon  them  by  the  said  de^ 
ceased  M^jor  fiart  in  the  contract  of  marriage  of  the  said  Mar- 
garet Hart  er  Hotchkis,  his  daughter,  with  the  said '  Janies 
Hot<iikis,  and  which  the  said  Major  Hart  bonnd  and  obH^d 
himsdf  topay  in  manner  mentioned  in  said  cofitract:  ^Inds 
that  the  said  ]^frs  Anne  Montgomery  or  flatt  is  farther  entitled 
to  a  similar  ranking  upon  the  fimd  tn  medio  foft  the  valuc^  of  the 
pearls  and  other  trmkets  giten  np  by  her  to  her  hustwind,  uport 
the  faith  of  the  holograph  obligatiori  granted  byliim  to  her, 
quoted  in  the  fifth  article  of  her  revised  condescendienco  and ' 
claim,  as  the  said  value  may  be  agreed  upon  or  ascertained  .'^ 
Farther,  ^nds  that  the  claimants,  Montgomery  James  fifart,  and 
Mrs  Anne  Hart  or  Hotchkis,  wife  of  JoTra  ttotdikis,  and  he  fbt 
his  interest,  ^  to  be  ranked  for  the  sums  claimed  by  them  «?* 
cundo  loco  only  upon  the  fond  in  medio :  FjndS  the  wliole  clajm-' 
ants  entitled  to  the  expenses  hitherto  incurred  by  them  from  the' 
fund  in  medio  in  the  hands  of  the  ra^seTa^  and,  if  re<^i^ired  by  the, 
latter,  appoints  these  i^ccoimts  of  expenses  to  be  grrpn  in  to  the 
auditor  to  be  taxed ;  and  appoints  the  cfttDse  to  be  enrolled,  in 
order  that  such  &rther  steps  may  be  taken  as  may  be  found  ue^ 
cesouy  to  catryit^g  the  preoediDgfiudiDigB  into  ^eot:^        i 

Montgomery  Hart  anid  Anne'  Hart  br'Hotehkisifepo- 
ckamed.  They  eotvtedded  that'  lhey>  duiuld  rba  jafiiced 
pofi  passit  mith  the  other  cldmajat^  ^r  the  eum  of 
£15,00(>,  and  thsftMmHavt  w«a  not  Entitled  to  be  raitked 
for  tiie  value  of  the  pearls  and  trinkets.  It  was  admiit- - 
ted  at  the  debate  that  ^e  pearls  and  trinkets  had  been 
proper  paraphernal  goods. 

At  advising,  , 

Lord  Justice-Clerk.— lorn  ,8ee  no  ffroupd  oh  whidi  the  te- 
daimers  can  claim  to  be  ranlted  pattpafsu  wl^  inrorodr-eUtfitt- 
ants.  Then,  Its  being  ada^tC^Uki  ^miUf^U  >  adi  trinkeu 
ware  pfowf  jM«:wbw;^4  T«Wpdf,^r^ew  j^.fto^f^  i^^^M?  - 
of  oposidermg  ho^  these  peads  we|re  .dhtaifu^.v  Toe  doci(al^ac 
sti^tes.them  tq.^  the  property  of  t^  la<3ly.  ..ihsolvency  at  ^i« 
date  is  not  averred.  It  is  ^  omigation  to  leave  a  paper  ^(  Ms 
death,  whereby  the  ladv  mij^t  recover  the  amount ofher^afis 
gl^tti^to#tf.  ^ir&^  id^atfitralibliv^ouldiahBih^K  Uiur« 
cfiimsd^thavslue  ofihsti^aai^^.  .^eatetooftSlijlwftJwy  wer«r.! 
her  separate  property  in  1814.  Theref5re,Ttjhipk  alio  waj  a 
creditor  entitled  to  rank  with. other  ^neroUs-^K^r^.  Thif 
case  might  have  beeh  dtti^i^ntif  (t  hadblg^^fV'eihMd'^tJhaf  ty^y 
w^ire»1hehiarilaodit'in^i4t  n:      .:Mint,"r   .\..j' 

iLordM'mmiff'.-^li^Mutx  to,  the.MOl^  ;ooa(to)«il^!  >ICt:i4^  mt . 
dh9)iitedt4bejf'vctaaJliela4y;a'ipropinty>.  l49a't>}(i$^$)^;hQFsi>P  .« 
gg«tli0m.^bittia8S«nMfbaVi£t^hnsbi|94'faii4lw9BhaalUiipt. , 


^tp^m'B  umm&mj^-^ 


Jji, il  m^i-m  <;peJ8lfllc  ,^ttld  h^*i*i  fobbed  tem.  TJial  Ue%  tt^ 
ipff^.  I  ilotik  4I1U  auwr^l  inta  &»  tjiK'ruui^  {.-outtiu^t  with  lier  ku^^, 
bttnd,  aud  tUnt  Urn  oUig^Uon  u-a&  UiatUng  n^uimt  4^rLiIilur»,    . 

iiig  tliey  lit'JrrTig^^l  to  her  kt  uiu^  time,  ^lie  i^^'^vc  tlmu  up  ti?  bim 
wuii^ut  finy  i>LWx  ai/(?iirity  Lluui  ^l^ifl  letter,  bludkig  lum  to  in- 
nirt  a,  olauaG^i*  h  codwil  t<>  ber  wjlL  He,  lioweirt^r,  did  mt  do 
io^  J  dtitft  ihiok  i^lM  oun  mak  with  i^r^tors, ,  The  obUicatiou 
jDEit ,  n^Atii,  if  I  loAT^^  eWmta  j9^  vlU  get  r&pujmtmJt ;  if  iii>t,  you 

id^rd  M*dMfffn  woe  absen t, 

-Fffr  MfS  IJrirL  Jamo^  F.  5lont|?o- 

t.iLtn  u.  iiiri!  I  ;v3ni.'].s..i]i,  PJnney  J  J.  and  W.  Jotjic,  W^H,, 

-c*.  _^ 

J tiilicial  Factor — Rt't-fil — rtfi  Ct^yrif  ir/u,\M  Ut  n'ml  f}n^  (tpjmini- 
^^^iwi  f>fn  /udicliti Jiititur  vn  Iti:^  tskih-inent  thai  he  httj  hail  Wjo  in- 

^.jflrL'V'/ii.  /-.,  hui  i^>i>  >i;.tt:tl  a  mn'  /iicjfyr^  who  ihonid  mCfi^rimn  C/tf 

>ij  The  f)aiitiuftt*i*,  WiHiftm  MuiTay,  was  appointed  ju^ 
Jfliciiil  fat'tor  np6n  the  lute  Jim^ett  Cai^mieha^rs  truBt- 
j^jtaie  i B  Fl' bi^u ur J'  1840,  He  pre.^^ ii ted  a  peti tron ,  ^ tat- 
lag^  that  hu  haUhudiw  iutromij^uuflj  aiid|mi)ingfQra 
I'^ftlaf  his  appointments  Ocrlain  of  the  betu^iicuLHe& 
BttdbrthGii^asi  joined  in  Ibis  |if*litifin,  And.  pm jed  for 
*lKf%V^iM1neM'df  Simnlm  judu-iA  fuetor.  The  Court 
appointed  another  fielor,  but  rtfu^iid  to  re cal M array's 
appuijilirK'nl,  it  hinng  oli^c^rved  Ihaf.  prcvioas  to  hi3 
teing  di,scimrgo(Ji  the  new  fiiclor  should  fLstyHrtain  iTile 
corrucine&s  of  \iU  sinUMnrnt  Jis  to  bis  non-intrQmiissTon^ 
Moii^ix'itr ;  Bell^_  ami  CutJ^bcrt^ii,  ;  ^TE, 


^^tMKt 


^ijj  i^'iji  m  iTMrir 


r|#fiidWra  *»*♦-!  T  T  -Aot  pf  Soderaiifr  1 2tJi  No- 

j  f  ^  ,v  t)^  I  by  r   t  ^  -  1    Vki  cut   I  *ri)  ii  t »—  St  Iterc  a 

'^^^th^tit^McfB  tv'cre  tenants  of  the  fiirm  6f  Bmnteth, 
Bj  rniR-^ivQ^  t/f  lease,  dated  5th  May  1835,  the  tkrm  waa 
let  to  them  for  15  ycari.  However,  hy  a  deed  of  agt^ee* 
Tncnt^j  dated  1st  iuidi*itli  April  1844,  they  hound  them- 
sidves  to  remove*,  at  Candlemas  1S45,  frura  the  arable 
1und;atid  at  ^ThifMinday  thereafter  fro  it  1  the  hotide^fmd 
graas,  "  and  tliaf  ivithoiit  any  warning  or  process  of 
r(!^iiiriiiV*  t6  fliat  eflbet  i'^  and  they  tli^reby  cons^^nted 
'*  that,  l^mn  tlie  arrh'aJ  of  the  said  i-esiR^etive  tyrma  of 
retnotnl  tlir  ^niil  irrtsteea  sli all  bo  entitled  to ejoct  tKem 

'     'Tlie  defenders  n<^t  hanng  removotl  at  ^Vljit.'^unday, 

'  thf;  iitirsner^  lifiHi^ht  a  flQ miliary  jn'ooe^a  of  removing 

^!:i^  S 1 1  :  1 1 1 '  n  L     1 !  m    Sf uffi \T  i  irdef ed  t  hem  to  lodg*^  an* 

#u*t.*is  iVnd  tu  fit  hi  I'luteiMt  Tor^  violent  prolUi*  ih  Usttns 

'yf^aef  bf^e^tdnt  IWi  Nd\^hib^  1825,  §  341'   *'^^'l 


toiftp  BHeriH^  pron^n«*ed 
d^ftifilet^  fii^^nt<^d  a  ri^f  ■ 

and  offi^red  to  find  jum* 

The  Lonl  Ol^dhiar}- 
eommi:^siori  to  take  ffi-   'k-'\*-n'h 
tloii, 

Oti'  a'  ^eclaimmg  tiotcj  fte  C^trt  { 
lowmg  InterlocTrtorT       '  '       ^^*'' 

"Tit^Vthc  intcrliicQtorefflTtpliiiiiod  of/itn^!  itffifturti 
OnhTiiiry  irj  iilFow  the  note  ftfiuBjiDniied  ifrWl' 
om^f  Of  c^iilioti,  imd'to  pnss  iJtm  mmmjmH 
ihfj  avt  ot  scdenmt,  within  t<*a  dajs  ;  mU  if  c 
withiti  that  period,  with  initmctioai  to  i^gftue  l£ici 

ken  sit;  iitiii  Shnm^  V: 


Ity   wT*» 


wti 


THEWS  and  I 
--.  JExp^w^^^r*7^VwiH"T^^  !^ 

Tim  Cou3F^6Uft*4ii 
ftudjtori  who  hM  tiU*icR  £o 
of  £\\K   10^  paid  tq^Mr  i^ 
jury  trial ;  it  being  remm^ki 
Jiik  paid,  and  ia,noX.  ex*ravii. 
I  Uien  Maiilimd^  Moa&reitr;  Joint  < 
G.  G.  BvfU,  Vmoinv ^.Mimiu  CAm^l 


^  'FmST  i>I VISION . 

Rispondtht* 

Btamp— AiBignfttion— Sftlip— -A  hwimA 
QttMi/i4flA|  i<iMtr\a(  jy«ar»  6^brt^  ^«4*  /. 
txeemH^paiHd  iftio  th*  hamdg  pj  f 
tatiOiA.     TA6  Inif/ie  s/^hf  cr rm ut  nh « .  ^ 

Slt^€rHiMtH  ,4,  1 ,r^.  i-.. 

•   betn ^^flinimii  on  the,  ifi-- 

Mr  Longmore;  W.S.,  ac( 
half  of  Jlr  DoBiUd  Xiiid^jiy, 
estate  of  the  Marquiii  of  1 3 
North  of  Seotland  InsuraueL*  {  <  > 
£L  95.  per  fthare,  c<!)nfona  to  hi 

Mr  Lindsay  had  in  his  |K)s£i  - 
Marquis  of  llwntly,  a  manbt'r  of - 
on  wlueh  ecventl  yeat*^  Jtgo  ' 
bttt  nevc^  ejtecmod.    Thi> : 
of  the  InSiiranee  Convj 
wri tten  npoti  dne  of  (I 
sij^mation  was  ii^ltten  undi-E 
cbui^e  bore  tha£  all  <he  woi 
held  fl^  eiiifeedi     Tho  Mtm] 
situation  was  wrrijtjteJj^|>o^jf  ^^t^i^t 
tJiis  assignation  feeing  icnacr^^^ 


346.] 


m  :T,ei^3(?Q^R;^p?  ^^sgp;^,,.^^^ 
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>f  pu8pen$vo».  <x?  ^.  tUr^^peA  ^JiWg^*|  PP,  W^  gcoi^n^, 

m  which  another  d^>  hBdf\i^rf^§l^^^ii,t^wo\^K 
iot,03i^i|t^4?  w»a  a  yioli^tioft  of  Ae  st^ipip^lf^wp,  in>e- 
ip^  ,of  j|d#h  thq^Me|>eiad^cpi>J(l.T|Q^  ^(^ 
either  assign  said  shares,  or  uplift  and  discharge  t&p 
biVudcfii^.fftUi^ft  4u«jlhereo» ;  tJ^at  tbi^.  8ta,inp,  ^  a 
polled  stamp,  and  that  as  the  stamp-act  Had  prpviae^ 
hA(^  g^^h^8jb^mp»  fl[iii<^  .be  ^Kc]ti«uigc,d  witbm  si^  xriontis, 
kafc  tetany  alKMiewaa  o^en  to  the  ri^sponi^ent. ,  .  .,  <  i 
The  lK)Fd  Ovdinftr7'pr<HioiHwqd  tboiifoUomiEig  inteth 
(jcutof:  '•'"'  "•    ■  •'••    '•""  •^•"^'''-  '<'■ '    ••■■  'iJ 

.    .   ■■•     /•-■••    -nr    .-;■     i    ,'     :-   . ,  ..  .>.■>.    "      .         ",•'."...■*•' 

"  1 3^  Jun6  1845.— In  respect  that  the  st«mpec(  pi^pcgr  qo,  v^ich 
bhe^/ftsfijgf^iitiQW  ift)fnl1yer^,h(e^  a  stamp -duty  of  a  sufficient 
,ti^ui^,;ji4  ^^  i?Q  oithoi;  deed  appears  ay^r  to  UavQ  been  exe» 
uted  on  the  ^^pap^r»>i]^d  thAtall  the  ^oi^y  written  ^creon^ 
»thcr  than  iSiose  composing  the  assignation,  are  neld'ks  6rflLS^ 
ind  also  in  respect  no  cantian  is  nfferpfl,  rpiftiapg  the  note." 

Mr  Longmore  rec};^|]»edv  ^^  t     r 

After  the  <m^  ^)iai  bee^^^^g!^  tlje  Court  were  of 
^pi|:^09  thj^  |;he  ciripumstances  pf  the  casCyOught^^to  bf 
ntimated  to  (he  Co|mmissiopera6l  iStainips.  '"Iftra^ 

ners 
the 

Joriitni^ners  thought  it  necfeakiyto  ttmko'appeAmhcMk 
Th^  C?6tirt  thetf  deW^  Uihh^  Ifit^MoOtitor  bf  thfc 

»¥'^terDuthie,W.eL,.i^;^.aV^j(?bKixTifJ^^^   /    <:      '    >> 


,  ^'^ST  blVlSION.-^J.C.) 

!^o,  250.-^SAMtJEL  Treacher  and  JmL\ndatory,  Adup- 
catdf^,  y.  6:\tlf O'TTASr  ;ahd'' AOTE^oi^;  knd  ^I'itqtt'jte 
ANi)ERk)2T,  'Respondents':  JSt  i  ibnircu  /   ,     '  ^     ' 


'\ 


Expenses — Printing — ^Process —  Where  an  advocator  had  made  a 
pt^vfptti^t&fthe  d^dunnmm  k'pffi(i^fi0hifiii^t^it!tA»e~ftumM- 
foH  ^  hard  ^fdindr^a^  ikaiy  as^tk$  r^nomMB,  ^wfm^had 

ttnd  %oert  eitfkkd'to  prfm^^itiih  thcwMM^  4«'  m^nt^neeBin»y  aa 
'^n  mp€!9it^Ujt  to  ihw*^  rSdkHmingr  'n<>M,  wo^  <%  "eokid^jioi  bej^und 
Hafph  in  the  trpense  o/ths  ttfh<itta»f*K  priM.       ^         v     *    . 

in}»ti*kcti9n»tothiso'hia^nio^emdi»ni(fr  ^Agei/orM'dHdie  in 
the  Oaier*ffdU3ei  Jn  iu»ikeipim!e^ofik»atg6iio0  o/*  Air  9»tior 
i^n^ikitk^Jimdiiy  tf  ih«^d4t»l»jih^^ma  Sm^f^mhjbe^and 
fnemorialt  of  what  had  takm  phc^nt  tk«>dB^Meii'iMh  awnseL 
Tk^  charges  for  such /r^  memqfial^xn^fm  voe^t  dMbped  aa 
Iteing  unwarranted  in  practice. 
Z yrp6nne9^Where  a  pixriy  stated  obf^ctiinA  to  M*  attdiiot^  ^"tpart 
oH'  hk  aetfAvnt\  tuaiikufkM'it^diMQmed'iMfi*  Mfgedthimtnto 

ovjocfot  of  about  X3,'  the\  qpp^^ipart^  waa  found  en^tle^^to 
modijied  expenses,  r  ' 

.      '<.    T'  •  -.   '^       >    .  .  h   -   .-  '."q    'III    III    li'.i;    /       '     ■      .    J     • 

Tb«iiulvpo(^tqr  iii  Am  c^eer.^^.^qpd  ^nytitied  ^  ^^- 
rejpo^.  An  laccpimfc  tberi^oC  liaving.  )^r>  giyon  i^-  ajid 
0xed|.  ^  ,^4dv()ieator ] ^ta,t^  ,:V.W99S  .q^eiotipfs.  to  jtbe 
hiHlitpr'8jrqpQr|^;.mi4n<^nH»g.i^h^  ,^  4^. 

Jlowod;  forw«d  iMTP^^r  phai5gfi^,a^n»Vjtbf>  jespondesqilg, 

Ther  Cour^  remHtad  Mi ,  the  .wcfitof,:  ?<  with:  inBtruni 
io»»  to  vm&k  .hi3  x<90pops.  £w  di^li^ wiftg.  t)?e.  il^i^  j'] 

ahe..f^uditqr  jwjpwtejd, .  j ,. ,.  -•  rr  -r  ..,..!<■..  ..  ., '  '"... 


I*  l^hatj^  from  the  explanations  now  given  in  regard  to  the  first 
flVe  airHcifc^  o°J^^<^  *^»  tlwi  sklrieiildy^iittltalhed^  aMohiitin^ 
t(^'the*  Burtrbf\^.'2'.  J.  '  And'  l^th  ^espikit-  to  iher'  W(A^iftg> 
articles,  tiis  Reasons  for*  dl^aUoiKttgf  theni  were  us  Ibllb^  >lJ.  :  »i  • 

'*3ie,  llte^xj^ense  tlftrtlntfrtigp the docttMebts tinder diteidth 
Marcl^,  am6tihthi^'ta£8i  3.  i,,  was  (^isaiKMed' because  ^(HaAkg^ 
wer^  pR^4oo^ly^«tat0d  fp;Uh^  aceotmi^  and  taio#ed,'fiir  'HfrSlen 
topiei  of  theni  tot  counsel,  a^d  'W  i»  wdll'-khown  that  «h^  prinw 
ing  of  papers;  with  a  view  t<>  a  de^te  b^ni  a  l<or(!  Ovdinlrv  i» 
tfOT  Bimrtv>TT'(!^l  ehfier  hy  nnf  %iTe  of  Omrt  Vii  'by  pmetlce* 
Such  a  pMceolhi^  is  Jicctiiniin^ly  Imrdly  gvlT  ivsortod  to  ;  biit  in 
any  case  in  wbidi  it  nmy  Imvc  ttiken  pW'it^  ttit^  t^Kponjeo  ha*  uni- 
formly bt.'on  di$!3]lowo<l  iL^  u  ch^irgi'  ag^iujit  th^  losing  p^^^y*  -In 
many  a^^ij  it  mi^iit  proUiibly  be  very  exptJient  thuc  the  record 
aind  xelative  dwUDiytvtri  ahutild  be  printed  atthe  jjiutiuitexpon^o 
of  the  partiui?*  tor  tin*  i>urpt>iK3  of  saving  tb*^  eacpcnftt*  of  popi<^ 
^r  t^e  iHiiaiSL-J  on  IxitU  eMes  iin*l  the  Lord  ^hdlriary ;  Imt  wheto 
written  cupitis  Uavti  already  bui.n  tuadc  aiid  (ihaii.'vd  for,  Jt  i| 
surely  out  ol' if )o  question  llmt  t^iio  uf  tljt;  partka  should  be  af* 
lowed  the  expense  of  printing  over  and  above.  The  other  rea- 
sons assigned  in  the  objections  for  this  expense  being  allowed 
appear  to  the  auditor  to  b^  unsi^tisfa^tory,  because  the  Lord 
Ordinary's  interlo9Utor  having  been  against  the  respondent,  and 
he  having  reclanraed  to  the  Court,  He  was  isntitled  to  print  such 
doNmmen«3vaa4»ppeKred[to^im  propfra^^fii?  awwuUxrtf  AisT^ 
daiming  note,  and  he  accordingly  did  so,  sp  tliat  the  nnn|;  b^ 
ttie  advocator  wi^,  of  no  avail  to  irnn)  '     ^         nrr».:v  . 

\  "  24  With  regard  to  tTie  articles  under  date  dOth  Miiy;  it  would 
appear  tliat  the  advocator's  senior  coiiusel  was  absent  at  the  cle- 
bate  before  the  Lord  Ordinary,  in^con8e<iucnce  of  whJd^  it  was 
Mb  tinned ;  lupd  the  advwiatotfa  a^nit  se^ma'li»iiiui?ejfaii(ftii  out 
M  oeff  m^monM)insmicting  hbn  as  to  jv^l^aA^^ia^  tjaHcu  p^,^ 
his  absence,  audi  given  both  Tqourvael  ^sh  rees^  along  w;th  it 
(they  having  been  previously  fblly  instructed.)'  Such  a  pro- 
'ceemng  is  certainly  contrary  tb^etwuiil'praictkjerkrid  11  nJi^ai 
4M1  ObvkMM  Cliat  if  itwori*  to  r^eeivu  tlio  Buhctioii  of  Ibo  Court, 
iiOfookl  biS  j^rodnc^tAve  Ol'  u  l^rsiit  inenyjify  of  ttie  ^x penile  of  iiu- 
flppttiey..  J[J?was,^or  tJiisroa.soD  tbn  the  ar tides  were  dijsalloy- 
ed  as  a  ^haige  against  thu  iodug  isfirty." 

',  ;,  '!fiie'  respondents ;  farther  sULt^d,  viitli  re^^d  to  the 
'l^ji^pe^se  of  printing,  Vfhlch  tlie  auditor  had  jlia^^ 
t|i.ftt  jth'e  ppjOt'of  tt^e^advoc^tur  was  Wui'  pat^tid'iuid 

Incorrect.  .,,,,,  .  , ,. 

'"  Th^'  Court' werii  unaninifliislj('o<^.opittioii,  m^ 
report  of  the  auditor  ought  to  be  adopted.  ^ 

The  respondents  then  moved  that,  in  respect  the 
advocator  had  failed  in  rhi^pb^ec^ons  to  the  auditor's 
report,  with  regard  to '  items  apiounting  to  £14,  and 
had  only  been  successful  m  tis  obj^cHbtiS  to  the  amount 
it%f  2;  2.,  tlie  respottdettfe  ob^ht'to  W  fonnd  Entitled 
to  thfe  expenses  of  this  rtriA  tlie  preceding^  Aiscussioft. 

The  Court  approved  of  the  auditor's  report,  ^knd 
fdund  the  resj^nden^s  ^htifled  ib  ^w  eipfenseb'clf  tfils 
and  the  former  discussion,  which'  tHelrXord^^)^  Wbdi- 
fied  ta£4v4s»  >  /         \^    '  ^ 

Lord  Ordinary,  Tvofy.^Fo**  Advocator,  RuthedUrdr   Jphn 
CttUen,  WJ^y  Ao&iU'—For  Betpotuknts,  a  Pingw^  Fpf^yce 
Andrew  Dun,  W.S.,^^<.—N.C7€rA;.—[J.C.]  ., 

F1B8T Division.— t(J.C.)  .     ^j    , 

No-  25X,4-r>Iir8  JjsAN  Pbnnbl  and  other?,  Su9pp»der^iV, 

,     AiM3Hi«Ai4)  ^'IifinrBi:,  /?e?;?f^^     ^l  ,  [^ 

Ship-^S^nmen^  Wagea^Slatute  6niid4  WW  IVi  ^.W»/! 
.  •  ,  :      §,Uand'i5,.-    _    .  .   ,, ,  {.  . 

,,     The  proTisipivi  of  th/e.  IXth  w4  15tb.  6e|qtip39\s  of 

the  statute  5  and  6  Will.  IV.  c;  19,  affording  a,si;f»- 

mary  modf  of  epifpfoing  payi^en*  of  w«n^*»  "  I'T^g^ 

twt  exceeding  JE^p,''  (but  which  t  proviBion^  a;r^  upw 

pyiperpe^od  bjf  the  i5th  and  6?d  spctionspjf  the  7th 

;md  Bib  VicU  c,  lli2,  which  Keppals  ij^^  fwiae/r  statute,) 

Held,  in  ft  »u?pe»^ionof  proeee^t^gfj  folded,  oiii,,tl>Qse 
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irt^olioiHi^  to  ap^'to  1li0  oadei  of  aeesiiiaii  serving  on 
bdaM  ^  Vefesd  titi^er  '80' toils'  'btd-dctt,  and  upon  a  yei*- 

Bfa"^ireeii^'eiit,\;,  ' ...  ,'  ';,'.;,  „ . ',.     '.    ■    .T, 

l«ie^  WiUnm  IhmoMi^  BiS^Q^^i^^kniv^^*^/^  Rnthcrfimly  Co^ 

No/^g.— *jAirBiii>BR<iWwafldoth«re,  Pm-Mt^re,^,  Ghsowrt 

PrQ9^W-.>ict  ojf  Sederunjt  1 1  th  July  l$28,  §  77— 
Api>«idix  to  liecUuniog  Note. 

The^  G<mH  rtftised  a  reeWttiiiig  fiote  to  wbich  th4s 
f^ted  cottdcsc^iidifec^i  and  answers  were  appended,  !ri 
ce^pep^  tb^  q^lxmoI^  WP<^  4<^^(^  w^r^  not  appended, 
a&^ordqred  by  theiaah  <^ sodertAiit 
'   I^W:/  OfW^i^yOattlAgftftti^.--^i4df.  Pitttfsftn;  Jrftfi  Itogcrgj 

>      •  ^  2€tA  Jttfle  1845; 

^.      r*"     '  /  HoTiia*  qi- XoRP8.-r-(WJEtJ).y  '     .       , 

Nou  26d.4--lfbrs  MiotaABBt  DiKOKor^UHER  and  HcB^ 

T'^sUnieut—^ucces^iott— Parent;  and  Cluli— Heir  axvi  Exccii- 

tof—'Iterltable  and  MoveaJblc— Jied^^wi  qf  Hit  CquH  (^  Ses^ 

,  swfi  <0inntdy  i^,  which,, in  a  quesdunns  to  the  amount  of  Ifigitim 

^^cl(iima,blc  hjf  a chUd/rora  (^ genial di^tone^  ofherffith4r\^»tati^ 

^  certain  parls  of  die,  niackinexy  and  utumU  emplaned  %  ^e  father 

.  in  carming  on  .extensive  collieries  an4  iron^^worJcf,  were  held  to  U 

heritable?,  and  oth^r  pf^rts  to  V.mpvpalJJe.    OWWr,  l.  Vi^tere 

the  owner  o^  machinery  is  dt^  the  owner  of,  the  land  on  which  it  U 

^   erected,  it  if  not  necessary^  for  the  encowagemmtt  qf  trade,  to  dt* 

'■  part  from  the  gtneral'pnnctph  of  law^  that  fnachinerff  trtcted  tgxm 

/  and^i^ffix(d  to  iha  land,  for  the  mrpose  of  (^e  b^fcial,  ^c^ 

mentofthe^  land,  descends  to  the  heir,    2.  Sucn  machinery  does  not 

'  lecome^  moveable  hy  being  easily  detOfihahUfrom  the  l^na. 

..Sec  ttnijo,  vol.  x¥.  p*  394. 

Tb^  krt»  Air  WHnam  Dixon^  who  possessed  exte&sive 
collieries  [ .  liiid  ^^roflktiroiks,  paortly  as  proprietor^  tod 
pairtly.  1^  ji^cksnoanwdjfid  in  182?»  learing  a  genaral  set- 
iiefD«B9ty  bjjMTluck  WB»  oonyer^  to  iii6  two  sons,  as  iiii 
gsneral  ^ispotideer  and  executors,  hrs  whole  estate  and 
^tefcts,  tardche^  with ,  prQviaipns  of  JE4000  to  each  ojf 
hi^  idaiigjlitQr'3  in  liferent,  and  to  their  qluldrein  in  ftge.  By 
4«^f^b6€Ki«ieot ATiaitgemeiiiwi^  his  brother,  "WiUiamgol 
ponessicm  of  ^1^  whdle  <rf  his  father^s  property,  tionsist-' 
iiig,  int^  rtWri  6f  flicse  collieries  and  iron-worKs,  and  of 
tl^e  naachinefy  and  utensils  employed  in  worUqg  and 
raising  the  jnioberals,  and  prejparing  tbem  for  the  marked 

.  Mrs  Fisher,  die  appellttnt,  ^ne  of  the  daugliters,  re- 
pudiated flie  provision  ki  her  favour  in  her  father's  set- 
tlement,, and  claimed  Icsgitim  out  of  the  moveable  estate, 
which,,  she  maintained,. •comprehended,  inter  alia,  the 
whole' of  tb©  macfaiti6f7,  engines,  mstrnmeuts  and  uten- 
sils, which  had  been  employed  by  her  father  in  his  various 
cpUi^ies  and  Iron-works.  She,  therefore,  raisfjd  a  mul- 
tl{)lepQin^g,  in  1823,  in  ilie  names  of  her  brothers^  and 
ai^reladveeotrntand  reckoning  in  ber  own  name,  forpay- 
nieiit  of  her  shatxi'of  the  moveable  estate.  After  various' 
procedure,  llio.^rd  .Ordinary,  in  November  X335,  re- 
nuiti^  to^  i^itli  to  osiamine  and  report  {generally  and 
pftrtienloriy  on  the  nature^  chameter,  oonstruction,  posi- 
tion, and  tJ»>s  of  the  said  machinery,  and  other  subjects. 

.  rhc  retuit .  fjmribec  qontaiuQd  varigus  spccjLfic  direc- 


«ioB8^ibripldehilseian<e^  xA^ifAM^^^^iLj^mim 
lodged  by  Mi^  Bttiitby  (dinte,  voL-  »h  J.  897,)iiWAim 
objecte4  %o  by  fli^  pai't^es ;  and  on  ^  report  iy  Ik  Lwil 
Ordinary  <h^  papilla  th^  Second  DivisioaoftWCvni 
their  Lotdihips;  rtliutted  to  the  wkdil  Jed^cfe^Ui 
otnnienson^^e  (juestkni)  ^<  Whether*  the  ut^MM 
ej^^ues  and  madun^ery,  jdescribed  and  referred  torn 
Ss^tk's  lepert,:  or  :wbat  pftri  thereof  atSi  in  the  or* 
trnmsta^ceeiof  this:eaae»  to  be  held  andtrwKetliHwii 
able  property  in  the  ^saeoessiOA  ef  the  kte  Mt  Dim." 
Opioiona  were  returned  t»y  the  ^udgea^  see  oMe^  t^  it, 
I^  30^-4X2,  and  additional  opinions  hj  L^cdt  Co^* 
bumattd  Fullertonrtiinli?,  rcrf.  zy.  pp.4I3417i.  Ol 
considering  thiese  opkiions,  the  Coiirt(l  ith  MMi  IM) 
pronounced  the  fouowing  judgpient : 

""Tke  Lords  harittg  Twuoi^  dCiniid«»Cfion  oli^iiiW 
qMet  for  ^<partiei»  dated  4tfa  Nonvmbtt  ISM,  vititlMlM 
record,  M^  Smith's  report,  and  other  piMecdiagi  tkeoiii' 
fened  to,  and  IhH  ophiianrof  tht  eanoidted  Jiid|fe8t.  ted  Mi 
JaDuaiy  1S»£,  mi  the.  addiCioDai  epi»ioe»v4C  tiM  oMriri 
iFvdgea^dAiad  J6th  J^lwuiuy  Uat^-^ln  wpecttrflUiJinwfa 
of  a(  majority  c»f  the  Jiiden,  ftndiaeoeibnmt^tbemri^iri 
that  t]Kiii8tannneBfiB>  cugixMs,  Mfik  mactonf  dOKfitaift^ri* 
feirddtt>ia(Mt  eimifaIa.iMyirt»iwhieh»  juilhi  miiunm—if 
tlie  oase,  Mi:  to  be  hidd  and  tmaWd  «i  Aa^U^^te 
viiich'&atofaBhoM  i»'«m«aMti»o|Hii^ia  tejownia 
tlie  late  Mr  t)ixci%  tue  toapactive^  aa  follows,  m,  i-r^H'^s 
of  thoinstruBieaes^  eagtnesrttd  mm^mabry  apedMlasiM 
reTitedpoDdeSeea«aDOeiMr'MflHral)izc»,Kil..  aCfMMi 
fi»UMrtB«are  to-heksldandMaaltodMtaatalife:  (h)^Mim 
enginea  for  bk>^nng  tliatentoai  at  CaUaT  InnHraHl^*^ 
and  8,  with  Uo1nD|^alnMtl*  ofMtHfte.  at  ate  thillitf^ 
sacea  thema^lvta.  (S.)  Ttlb^engine  (««kt  liuwiafg> "»  ^ 
had  erder  ^daj'^ttU  and  i^Tcati^aiiig  gear  dipiafitaiaHorK» 
drawing  it,  and  tusninrltfthGh  tiHiiiiriippenlm,SliMSMf 
aheara.allont'Ofonler.eUettheGalderlnn^odBa  (S.)» 
giaea  ibr  Uffaduag^  andoMmimills  at  Galder,  e«lit  iane  pM 
witii  pqiaa  ftom  enginetta  canal  (in  heat  order);  thnafaaHf 
(vorkod  tj^iateam-encriBe) }  oorn'OBaQ  (onepalr  atcanlriv- 
ing,  asxl  one  pair  to  gvindiqg)^  «itfi  the  aaek  tackle^tiM* 
(4.)  VaaUoe  punpteg-eagine,  40  lattaoma  8  inch  imfi^^ 
lifU,  with  ahear  polea,  eaiatneeandtoopeaCin  tadinte>  »^ 
Glg-enpae  withwiacUngeMumtiia,  pit-baad  fraoiaaM  wfM 
had  order>  Ne^  4.  l^^dii^nnaohine^  wiihiriadiagtppe** 
eooioal  dramiaoU  pit-head  ^ntDte  abd  icvaad  rtpta^'teitejee 

hron^moented,  amphUidMr^ilDcdia)  caatrttoidittPfc^<!^)Jf 

at UiUantuwn,  i*'ith  nilling 5ippiiri*tUA,fln(ltwokiS*fci*^ 
L  iitfiiK'tJ  for  \rorkirjjilorgt.*-biunHWMai  witJi  t*f o  inflit*  •i^ 
(.liiiii  ty  Wit  w<>rkirj^r  tWr  baram^irs,  rilh  ttro  craina  (i^>* 
fjiluwiiitx  voigiueg  iirnl  ftrtJckfl  at  Gorjin  CkilUefy  J— 4)la*W 
eivuriiuT,  5^1  iiicU  cylinder,  wUh  two  boikrii,  mid  iif«MieW 
iiieU  jfipes*  capsUjrw  and  nipt-*  iikii*di«g  loiak  ani  '  ^ 
iV^r  iviirkiii^  etij|(ttie  (dukiii^  '-ud  buik^ra  in  bad' 
Kuio  ntPolf[iiulitit]iigy[iet»it>  44  indi  cyliiukfi) 

tkLliorns  9  LiicLi  ^[\wm  aud  tiAl^  ineludiiag  oqpi -^^ ~^-^ 

ui*]  huf^lem^iiu  for  workJQi:  en^tic^  Ja  ao At  i»  jiriiye*' 
iji^urMim?iitg  ^^  attm^ted  or  iiiUjq  to  tiaMpaffiFBitiri    '  "' 
tinif i  iic^  n  ^  IM  a  i  a^  ]  i  o  enjLri  no  pi  t^  wi  t h  w  uMMaif  aftpanit 
NtflUfin's  pit-wiUcT  engiiK-T  '^3  inch  lylladoTi  filk'** 
iticlief!^  mvi\  p|  fjiUKmi^  ^  inch  piiHipe  amS  eiodusr  « 
['jipstone,  Topefl  niirt  kwjla  u^ed  for  workfeg  «tiaaik  fa* 


siR'Ji  U»Jr,  Ac,  are  ftttat-t^fd  w  Iltk*d  tti  tM^  paftwoitf  <^*'i 
i'ndliujat  ya{*?*UU^  pit,  wiUi  wimliiii;  rtpimrMi*  aiaJ  m^M^J  j 
i\i  ¥\t%  pitj  with  tiro  bfjiltrfii  Afui  %rio'iififf  apfisrasai  ^^  { 
(eiigine  liUil  <jki)L>i^f  thd  boiiuii  hi  *<?jy  bad  criWi;  «JdJ^*J  ,i 
of  Quarry  pit  ^i^,  mid  w^to-^angUio,  with  M  fad^atf  H^j 
pfpLfi.  anil  pmn|Hrodft— *rH*  boU^  UMi«*»;  ji^inaSw  '^^^iSl^ 
'f\yi, ;  i»utiip»  11114 1  r^si  ia  Polmftdk?  irit,  fS,)  Th»  iHai^iJl 
ii  y  -team  enjfint;,  a  14  horse  potref,  wimaealtf**;*>**|J]( 
1 '  1.^1  -,  ill  m  fuT  lis  dm?h  taUa  j^rt^  a4t4C!>)cd  igiHaite^y^^  I 
^  iii4iin\  [iinl  cojnlvn(*in|f  ami  witt^^r-pipvetf  to  aai  fc*  ^^Si 

-<.n»Eul  walk  i  Jig -I  Ufa  ni,  t-^nuit'tiig  'V^fW^^f^  IW*  ^jSl 
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f(M^dry>  ifi^  UNoio^  and  Uooka^orane  is  wok^j^  sqaoU ;  cnmf 
in  borlng^mitt  am&Ucr :  one  pair  long  wooden ahears  fSoni  turning- 
Uth«!|^  with  thr<K^  tets  tuming-UUic  heads :  And  that  the  othca* 
tobl%  ibpfemtot^  and  urtlck^^  specified  in  art.  4  of  said  rerised 
osadtfeeideaee  iot  Mleam  I>itt)D,^-MrijEL)  oil  spare  iMnddAftiaitft 
artj^  to  w^i^ihg  ihfl  ^wl&EKngiliid  an^  apparatus ;  -luid  the 
roUiog-roUl  engine,  And  rolling  appacatus  at  Wilsontown ;  the 
ohAttachea  tools  and  implements  used  fbr  working  die  water- 
engines  it  Oovan  CMery,  and  th*  engine  toole  of  the  Glssgww 
Voumity  Mtmm*mfh»^  in  «6  fki  as  no«;fitlad  to  thatjpBticBJar 
enguM^f^-f-MT^iu^  b^  bel4  and  ftrealod^aa  mo9HthU. 

'*  SMOfuL  Tliat  of  the  ipstraments,  engines  and  macliineiy 
euamerated  in  art.  S  of  said  revised  condescendence  fbr  Messrs 
Dijom,  the  fbUowhig  are  to  b<^  held  and  tt«ated  as  hcrkabke 
(h)  Fi2ieris»atWUii:>n^Wn,'vif.^alarg8«istcMiSfeet  H  3>w 
t-;  &ieilr  v4ter-bDpciM  «odiur  chest {Oqe  water  tnHigH;<SL) 
standards  in  stove  there:  (3.)  Two  circular  pUtes  for  crane  ibot; 
one  crane  beam  mounted ;  two  wooden  do.,  tliere ;  (4.)  gin  at 
HnMktmrirptt?  gin  wi«llOhlM9ea>«tWitaaoitown;<5.)Oreen- 
w«tt  wntaMogin^  with  oapstone^  16#  fatfacnusp  inch  piimp» 
Umlnr^beani  and  Awmiixg ;  (a)  on*  Jione^giti  with  pit-head 
fime^  and  puU^  at  Itemn  CtilBeiy ;  (7.)  Ballwaf  .«t  f^vrs** 
HgtJrtiyr,  esusiMiag  «f  9«64  rsdb,  4  ftol  Img,  1449  rtoep«n, 
ieoopM^fltttni-pl|tt«v  17  <»iossei>atidibrksft>f  offbets,  l«tS 
heavy  shriM  ibr  ittoning  toads,  8  «t«Me^  and  Ibrtai  fi»rofibets 
(bad  oasts),  juid  eoaoingwnMChiae,  «t  Fsrt-figlintai:  And  that 
the  otlnrnitidts  and  fanptaKnts  ^mimefnled  in  act  S  of  to* 
w»a  c  SMiuuuiodcnoe  tor  Missfi  DiBwn;  batog  (U)  Saslth^s  htortfa 
plat%  thnpc  ixL  Asl^icMise^  tUdl  Ibr  brenldng'hea^y  goods,  8i» 
odtayftsd  calls,  89  ovMooverB,  17 'tval&g4a«bes  m  coke  yani, 
sere«rat<Hbinnath'«  thsp^  »«mith's«WBya,  at  Wilsontown ;  {^) 
t4JwntwbQ30M,2bti3aldM^Ta0lcs,2pi«Daberbkx>k4  4pit'heiid 
whsttla^oile^oaM^ittd  doe  Wf0ttglit4n>li  sciieioriiWieigkhtp  btam; 
d  dan^«rs niontttod^  ph^es  and  batrow  runft^ni  ioor,  eue<9nuie 
»tap,irt.WliS4ii«own;  (8.>t«igs,^MokB^nnMtkMitingcMfor<mt- 
tors^  bolter  andwedges;  If  pak<oiit«es«*leeth,  and  ether  pktaclbr 
i«^  S^Ypatmeri^  •  |dhl«ni»  S  insts  Ibr  itraigfat  tdge,  7  onitei 
and  I'pfcite^l  cantW'^KHni  atandnrd.  l:8tandaids,  7  vesta,  ^ 
large  atandafdi,  9  ipiir  jfhiiona,  7«rdbB,  99  eooptlng  booces,  7 
slnrfU,  4  top  ildarf,  1  Utfd  nnd  fmall  cistevn,  %  inoraable 
bGnebo%  woaden  beneh;  h<iop  sbeoit  lAongbt  b^nngine^  enit- 
ir«Q|dat4s«ittitt^D«r,  17Mtre  coUera,-«t  Wibontown.  (4c) 
4566  fiat  xails  abo«»  and  below  ground,  92  loorms,  43  col« 
Kari^  whlilift%  tOCbenoh  plaltea,  (oatt-hmi),  4  stone  mells, 
a  hoatth^phites  on  pit«baods,  1  ixo<lAnip,  44  corf^oanihigeB,  3 
wei^vls  on  bridge,  (oast^itoni^wvfighiitgtBnchioesnnd  woigfats, 
S  iiddl9%  S  wsighinD:  hntohoa,  1  nd  do^,  a  wheelbarrows,  8 
waggMafcrloadkigicMifAi  fiVuldm.  <«.)  5  ootf^Mrriagee,  4 
AV^  llntdhes^  lOt  FaakhiO;  («.)  9689  ndls,  it4  do.  dooMe,  5 
>ffiwtii'^<o»ploiO,  t4»dwmhir  Toils,  84  ooke  yard  Tails,  UUmo- 
tticmo  wii^gont^ttoMldo.,  t99(latrattd37ciroa]itfMilB,  I  iron 
nunom»  te*  limey  13  bntilias,  psot  of  4ni  old  gig^-tnghse^  IS 
ui4dw%  »^npindlassts  and  two  water  banoto,  «t  Wiliontowtt. 
7.)  4  wdgbingniachlnM  ibroarts,  neter  bolttdto  the  baUd* 
fig,  m^  mmtk  welghbg  maohiOM  far  oottion^  fantohos,  t  jack'- 
pili(t Staling)  with  stodU^Ct  oorf -oarHagos,  8  UUdo.,  88 
iBI  dow,  48  wlilHies,  10  sUpo  ImtehlBt^  59  ooift,  4  email  cink- 
og  tanntta,  l  <lo;  do.,  bad,  iluree  Urgo  «nd  throo  sumU  -water 
tcsdkjgm  (■tiPoog),<4Mall  whidhM^do,  8  *wheelbflifOW«,  I  largo 
nnirto^  «t«fl«<kl  (with  sUng8>,  1  pnir  {mmp-riiogs,  l  do,  8  eorf- 
nrrin|9e  fhunis^  a  hill  dos  8  Bllpe  do,  8  whMie  fiE«mes,  8  do^ 
lou^Ud. with isood,i  water  whMto^l  pMopIng  no6hino(wi«h 
•deFtttfit  wlit84iQn  pipes,  <i^.hMih  dtametor),  t  oleek  ibr  pit 
ottooi, -4  feo^hunpa.  t  do.  hunp,  8  old  ghi  trees,  8  skddng 
oiln^ ^vtmr^wnggon  tnmt^  thi^  of  pit  (audlsahle ^on),  net 
■r  ^lfnglng:horso8<veiy  old),  ImAo  ibr  etfrtytog  Ume,  8  piir 
rowing  mpot  (old),  material  Of  an  old  weighing  maohkie,  boiw 
syyods,  19  oeta  binstiBg  tools^  m  vhikfoig  pieks,  19  ooal  do^ 
m  iwidiia,  naiM'Old  koit  pUia  *woili^  4^  sei^wod'  work,  new 
rtRNutHMlionplnhiwoifc, colliery  loiplMlientS'Of  wiotaght^iiott, 
nMfinrtMss  ef  bhisi^  8929  raila  ^Mrse  read),  1480  «IO0pors, 
^  wnpi  IM  «itot  sleepers,' 6iMttiera('4leep«M,t494ft'0«ses  and 
irta-teoAdtrt,  4"tuniphUet  Ibr  «i9riiqg«Mad^488'nlUi<(old 
«w-iMi\  i8t  sleepeiis^  7  Mngo  Mdls  (whMe  TondX  914 
ntdnitnilt^ttdiiti  )ik),  88'bmtton  Mge mils, '«oa  yards  do. 
i  iriM  o«  4i0t4j««!bmksen  fall«^>0olllerylnipltt)ents<'^ 
ri^pM^fdocv'  14  pnUoy^iwheek  Ibr  nwnd  «op««,  44«.  Avltot 
o^.it.^'pnlKilii  (iDp%  114  oatitaMi*wheehi*(wlthf  68  vades),  9 
!nwt>«n«g«j|OW»ii9lf,  ioM  eiMiU  ^plpes,  8  p ipt8  (9^  inch  dU- 
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brasses,  28,  bushes  fac  wbklie  wheels,  sleepers  Mid  oo^  .^ 
corf-carriages,  cods  for  do.,  19  furnace -oars,  1  old  working 
barrel,  I  old  bucket  door-piece,  1  drum-shaft,  I  hand  pump^ 
1  saction«inBoey  ciBtem  for  horses  at  atabloi,  164  fiithoms  slew 
flat  jope,  smali  Tonud  rope,  old  rop^  1  danBper,ihime  and  oo?«s^ 
nt  Goran  Collier^«  (8.)  4  spaio  waggon  wheels,  81  waggons 
and  2  stone  carnages  oonneoted  with  Port-£glinton  Kidiway, 
are  to  be  held  and  treated  as  mooedUs- 

^  Thirdf  That  the  coke-oven  mounting,  mentioned  in  art. 
6  of  the  said  revised  condescendence  fbr  Messrt  Dixon,  is  to  be 
held  waA  treated  as  herUe^e^  and  2i>he8rth:eto4esr  Ism  fiieai; 
mentioned  in  the  said  art,  nre  to  be  held  aa  movwbk.    • 

^^  Fowrihy  That  the  blowing-engine  for  No.  4  furnace  at 
Calder,  second-hand,  with  blowing  apparatus,  partly  erected 
onlT,  and  in  many  parts  awanting,  with  9  seeond-hand  boilers, 
and  a  regulatmg  oyiinder,  mentioned  in  art  7  of  the  said. re- 
vised oonde80endew:e£»r  Messrs J>ixoD»  are  to  beheld  and  tzeat- 
ed  as  ImriUjbl^ 

''  Fyth^  That  the  artides  and  implements  enumerated  in  art  8 
of  said  revised  condesoendenee  &x  Messms  Dixon,  vi2.«-^l.)  Bm^ 
bookstand  course  seven  throwing  o£^  and  3  cUor  sbon^  2aiu9 
and  3  sow  patterns,  breaking-down  bar.  (2.)  Engine  Are-brans. 
(3.)  15  steelyards  and  boxes,  weights,  8  niinp^gfsye%  8  inkefi 
4  mine-boxes,  6  coke- barrows,  3  coke-grapes,  1  lin^tone-grape. 
(4.)  6  sett^«  and  coke  shovels,  6  grapes  for  ironstone,  3  pmches, 
8  ironstone  carriagee,  4  coke  dramng^gvapes.  (5.)  Beam  and 
scales  for  pig-iron,  weights  for  do*,  pig-iron  barrow.  (6.)  3 
rabbles,  I  cast-iron  anvil,  2  bearers  and  chains,  1  wooden  tres& 
all  at  Oalder.  {}*)  2  w^i^Ung-beams  and  segdes,  1  weSgMng 
machine,  I  do*  do,  fi»r  hlocsna  8  .old  Iran  banows,  2  wheel- 
trucks,  X  old  coke-barrow,  l  old  pi|jf-iron  do.,  2  ironstone  car^ 
riages,  four-wheeled  carriage  old  weighing  machine^  at  Wilson* 
town,  are  all  to  be  held  and  treated  as  moveable  proper^. 

*'  And  finther,  find,  as  to  the  articles  under  the  6th  head  of 
Mr  Smith's  report,  which  belong  to  the  proprietors  of  the  sub- 
jects in  which  the  late  Mr  I>ixon  was  tenant,  as  they  did  not 
belong  to  him  at  the  time  of  his  death,  there  can  be  no  cU^m 
over  them  as  the  sutject  of  legitim :  Beserving,  however,  any 
claim  which  may  arise  for  meliorations  dahnatne  tbom  the  land- 
lords, in  tenns  of  the  leases  entered  into  between  them ;  and 
with  regard  to  the  7th  dass  in  the  said  report,  erections  made 
on  subjects  under  leases  by  the  late  Mr  Dixon,  and  which  have 
heen  removed  by  the  respondents  ^  the  termination  of  the 
leases.  Find  that  these  are  moveal^  and  subject  to  the  chdm 
of  l^tim  on  the  part  of  the  claimants,  and  decern;  andUnd 
no  ei^wnses  dae  to  either  party  in  this  branijh  of  the^uae.** 

Against  this  judgment  Mis  Fish^  appealed. 

Lard  Bnoughanu^My  L(»ds,  this  case  was  heard  befbre  your 
Lordahip^at  great  length,  and  gone  vnnr  fhiiv  into  at  the  bar 
on  both  sides ;  andyour  I^wWps  coaaideied  thatr  mi  acoonnt 
of  the  length  of  the  case,  as  well  as  the  imjj^ortance  of  the  snib- 
ject-matter  involved  in  point  oi  value,  and  also  in  respect  of 
some  of  the  principles  which  were  mooted,  and  some  indeed 
which  ^tae  disputed  in  point  of  law^  bearing  net  merely  opon 
queeUons  of  the  same  nature^  v1a«  of  ie^tim,  bnt  beaac^ 
QfNon  the  cognate  question,  which  must  depend  upon  the  sama 
principles,  of  the  relati<m  between  hmdlord  and  tenant  t^  the 
expiration  at  the  term,  your  Lordships  considered  that  it  was  fit 
that  time  shoukl  be  taken  for  oonsidaring  the  case  befbre  finally 
pronouncing  judgment,  That  eoniideration  has  been  g:ivea  to 
hi  and  I  am  now.  prepared  to  mo?e  your  lordship^  to  ^?e  tha 
judgment  which  it  appears  to  me,  under  the  circumstances  <j 
this  case,  it  is  right  to  {Hronomice.  I  begin  by  laying  out  of  tiew 
entire)^  what  was  vesynnsh  cslied  upon  as  It  appeared  toaio 
below,  and  nmeh  relied  «q>oa  ui  the  aignment  hen^  Ibr  the  a^ 
pellant,  vi^.^  a  distinotion  taken  between  this  ease  asa  a^se.oC 
mheritance  and  a  case  ari^ng  between  executor  and  heir.  In 
this  case  of  legitim,  as  I  understood  than  to  aiigue,  it  is  not  a 
mene  question  between  exeootor  and  heir,  but  it  is  a  qnesdoii 
hetwieen  two  khids  of  heirs.  :NoWtlluit  is  a.sar(oCnKguinent^i 
must  say,  with  all  respeol  for  those  who  umrUie  dMtineliion 
upon  our  attention,  than  which  nothing  can  Jio  more  giound* 
less.  It  boot  a  question  between  two  kinds  of  heirs.  In  what 
way  can  yon  dlfier  this  case  between  heir^nd  oiceoW^  fiim  th^ 
oonunon-eese^  as  the  argument  ondeaiVQnrs  to  distinguish  It? 
The  executor  is  heur  in  nMtibm. ,  ^Qiat  is  tho  oonuooa^pmi* 
sion  <^thQ  Scotch  law.  The  legitim  here  w  di|e  to  those  /who  ^ 
are  not  heirs  as  Co  real  property,— 4t  is  that  whkah  ii  due  out  of  ^ 
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tdilho^liiM;iilMit;tiy»littm'ai]^«9iio^gttrf>go^40Ttlie^b^^  ^: 
lh»<Ulb^9M^«ll^ovea"hd\vi(theatgi]tiieiftl'giiiMat^^Xt<W  HOi 

lhb«lL#t)llitifyiiid'<lB/dhridef|ranto>1hoM.|Milt^i«:^^ 

9ioti4  lihotetiiQit  »ittrfciilAovu>gerrtd  >)ronsiaKir^ 
m§tl}li3mBaik^^u)pcn  <ih9Jfikile«ti«aB|i<knitlm^|irhii9]«  i  Jw0i  \)9m 


|M0tli&»flDJ^o4tion  Mfthe-flngUsliivv 


■iiu^>o<»tMliuiaiiIafli  tHc^  tlilrhlihr«hftrgirM&i]|«^firil^)#jtlp^ 

IiiUidrihlpBlinr«<Ari[inMLJiiT]ieMiil|iiK>4^ 

iMbriH^^iititiw  iJonMa^iiidiainf  telliofA  fiiMM^^^tsi^ 

ilf»ilUHriwl7tiiM«>filiiablAar''9«UlM  mkJiHitifMfmmi^iUi 

iPMtf'flrallniitv  so.1ienoii<)i«fi|is|io6tdih8t*«wlbr(fSFMl|^ 

yl«Iclinprsifeiiif«fi9idk>ili9liGit  imii^BatuthK0f:Wt$9^i^rrt^wmk 

iiflotheJ)printiife»«iMt|irtD{tbadeMMo(l<tte4a«9.  rltliwktoiA 
Ckiijk^tBmfaneaUtr  ftiftrteriitlte  iiBJiio^UM0i>t9^jd4<|  m^  (  «« 

i«ttlitttcii>^)u[7eJiooiiioiflioil  liihlrfiiri^itofi^i'.i^ttcmimMr  QfMl 

wldkfljiiK<6ui^(Cbtoiiof  AhnKfer7r/facagi|«ii4(li  BiAiliur,ffi9»Tfl<rhteli 

Iiofca,^£0^lDdHii»^itiopgi.toBi]A  fhereiiititt!  altt.iitt»mpl(r»MJiJb./|f 
dii«ii^iil8tet)ii«I«ii^Bte  fBhiiiplbfiDdf  itfial^  MoAHothfrn  l^<b<fff 
wo  iinothArJnoahawtpiit  decbi9ii>ia  •thba]ditt-mU3itm»,M  #09 
Ofutlie<(uJeriqoaitiei,it  WaKfe^ieftUDedifHwii^  ^  ^Qm 

bnklitftiailrkaUQriitiiKunBtaiidd,  libsfeofi&hstita»ei-(ir^i)i|iVie»ft^ 
Mitetfindiyfiiic^MldJiijMBttiMtQiy  reptfl^  >  We4ww««MtHsr  A07 
tiiliiguiluA(iC8ttbedBdle<#«iJD£k>Mfo£tl^  Iiwaft<!iM4MI 

the  case  before  Lord  Mardwicke;  and  I  mjm^iM^MyimiitM 
tiMPQMejtthelddeD-oiiBiMi^di  tefbe.lakMMtAitie«Vi^reM0t6d 
ibiitk  afdffgndi  ttoiaittitamfdf «herdaie,v«idJk]iitA  i}9«nH»  «ijr 

c«ii»lluteei(%likH^kiieareM60citf«d>to^^^  «ttieiMM  iiat.ttMwM 

(MhmtaAf  Ijk^  k«ht«r  vUlrjriMflBytiaUQCandiljMt^ftieiid 

reminds  imfrimltinikimtdkiidiKp$tiKt\BJ(xxn^ 

stances ;  and  abore  all,  <^ftmaBi,mateiMc^^ 

it  was  afflxjrf  to  thQ  soar^For  1?  a  ci^e^MllW^aiSi  tb  ^the 

1mj^i^i^l^^W^^  of 

6"fa]fee^«#yj'4P^«/a&  H  is'pfetfcoiirti«iftA4^«ifl 

whether  it  is  for  thei{Mrtb^ifii^W^itddfi^lc)ry^>0» 
a  bam,  or  any  thing  elsa. — It  is  a  ilTtnre  on  the  soil,  and  it  be- 
comes part  of  the  soil.    Can  any  man  say  that  one  of  the  great 
brew-houses  wonld  be&i)^^<^'^^'^^tor  because  it  is  erected 
for  the  purpose 

^the  land  ?    Kpr  h  bre^^pJibuse  ia  as  mucl ^ , ..  ^ ^^ 

7r^S^am  «l6d^^n»i)^drit^  yi^^^i^^ 

tkd  ^b4oMiB^'l)^»i4e*ili'lbr>'t8e  fpktpam  of  taswingrbtenout 

in  London,  which  are  established  in  pUces  wktti>e'k  MNm  be 

««fl[MIi-«sr^fiai ImfbhdmM  glrtw/>tnnwhi:lM<l a^xarq^ior 
At^v^bksg>tuifb(dii^iBpitAAm^  x»amifil«|qry, 

!Mbea^8iQr^it^>Uian0ht  l|»  ate^.4s08|itfl^rno^  i^'i^.wbflA  the 
Stotck  «nfMly'vciA«A&i«Ki98Mrih  vMies- 

tionably  to  the  heir.  The  Soolji^'Jaw  Wipar^  to  me  on{y  to 
-if^  ^m  tli^  Eufidish  law, in  quiyinVtbe^princit)I^8  of  oturlaw, 

UpraiMiiiUlfl^dhMfittt,/!  aglet  (w^ 


S%y^  v^  tm  QH^el  of  the  .^ 
9tail,  tUat  I  pl^oi4(l,o 


«ion  wUVfb  abpi^ 
tj»qg»oim49Jemy.  ... 

h^  ^n^  s|^tly.pi;  ,figl 

^ri.v(4,,JJi^^-^ ^-  '- 

g^i5en,^rW»«>l 

OBMfU^nt^tq^i^  .,X^r 
ara.soYacal  srtirlra  wiucBn 
•iHttUanLwat  lauier 

W. 


1  nji^4 


aoDiAQ 


t»i 


oj  L»|)i'v>f)  Uijr  ,flir,rJo»i 


llki  .poirit  svhti 

^j'^finlt^^pft  40tl#y|,4'^*titUU^    i.f  ioimJ 
pn)y>^,6)l|inif)^  j^.i^^aij^  of  ^h^wiug  it 
Jfle|j^:)^l4nu|iM^f9WefLiJii  ia^  tluiix-iort', 

JGQiidiblbTto  the^neir  ?  ffbft  jVum^prit' 
only  )w4w^*  W  cowei^enfj^ fitf. 
^  p^nioiMa  «^ta|e^  JMM  AH^H^^r^^ 

sliaj-H*,  is  It  |bi;-ri>uAa1  v?t2ito  or  not?  \ 

crtsffl  lA'^ih  IiAVc  arise Q  vriih  ^t^<JKJCt  to  tby  ciitJDi:  'vT^  "  -^^ 

tJis*!^^  Vf  lio  are  mtc<isiMt  ui  tlju^  j*¥r^oiialtj,    Thi  i 

ut'  Uiu  tir^u incut  on  Uk;  iiidU;  gf  iht^  appellaiiti^^ 

U  t(»  btj  prutocteJ,  bec^u^  M  is  i\e«^wury  fur  tin:  cot'J^-*  - 

oi'  InvJii  tlwt  ttiia  property  ahtrnkl  Ix.-  coiiaiiuwilJ»cu4^^^ 

iug  to  tlj^  rmii  i'itutL\  but  ae  K'kiiii,^^^  t'    "    "^^  ^^    - 

Ky  Lonl^f  tlw  uriudLplt;  u^ti  vIulU  i\  d^.: 

Irom  thk^,  uSd  ruW  gf  law  111  fAvciur  of  trail i    , . 

i^i  ztppilkfttifm  to  thy  prL'rCiit  4^\^.     Tbc  Iudivj,i-i  ^ 

the  UliidUmi4l*y  WA5  tile  UWlltT  uf  ill^}.    kujl,  .111' I   ' 

prtJperty  wbidi  he  creitJtt'tl  mi,d  ciaaj  1' ?> l^J  in  r 

woi\ti^  lu?  might  Imve  Uune  i^jiat  1*j-  Jj^oj  i/i  i' 

Imve  disiioisetl  of  the  laxwl ;  liqi  inigbt  kivt  di^j?'^"  - 

diinery  \  \\q  Alight  li^vi^  aew^tbil  dnei^  A^aJKL    II  '^  -\ 

fcjri;,  tjftt  At  all  ueot*^ary»  til  orJur  to  t-mxiiiia^i  ^IiT  ' 

thoMi  iww  wprka  ^rlntli  ^rc  44PI»^3li1  t<»  Ik 

Uc,  til  at  any  rulo  of  tJiii,t  itiiU  *4fcu  uld  be?  t- 

-Vraij  njiifi^tiJJr  4;)f  binnM-'K  aiiollit.'  n%!a  gi^iikr 

wa*  quiU3  imotxsu^dftry,  tlH'jL'fyrc,  to  ^  ?l^ 

favour  of  tr^^  thiJ  wJboJo  In^ig  <:i;ilui,v    .a+y-  -- 

tiio  pers<jn  who  eret'kHl  this  umobiuti^,    U^  tW^df»- •- 

clearly  a  qut!*Ui>H  of  njai  or  pii:-r8i>Ti.>T  ►^j:j^,  ti^A't'  ■ 

which  iu  taiui!  oftfi«fi  htiA  Um^u  ihI^J 

Uu^  from  tljc  e*tiiibUHlied  priiiciiJe.^ 

AppiicMifin  fco  th*;  prt*:«:i,itcafl*>  wUiitUvMiUviitVp^^  ■  ^ 

w<j  tlijx>w  out  of  coii&Ukmtioft  jOt'tbo  f;M^.  fl^*^  t!*-?* 

bctw*«n  ktiai^ni^j^^^ifc^,^i^^ 
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l^^#Mfe>4:^l)f«r'^0F  'ft£SSION;lAd. 


«l 


L^^  Wih^ijhnplj'  tTiTs,  tlK>  rtli^i,>kitO  ownt^r  of  tKti  Ijin^I^  fir  tlio* 
OTpose  of  b^ 'Iter  iLsiujv  Hitit  brtd,  huVirtc^i^JYct^^tT  npfits  ahd  Jiffiii,ff 

icro  ahy>\itbririty  f  >r  iaylnrt  that^  tijii5<^r  t'ht^-d^  v^rx'tiTnatjmcea',^ 
le  pct^oiwt  ri'ppt*!^^^nutivc  h!X9  a  riclit  to  ^tt'p  in  aM  tola/ 
ire  tlic  latfiif,  flml  to  x;\W  rkw^y  an  the  n^m  JtTWrr  neiessjif rfrwj 
le  enj0Vrtl('Mt  of  the  hmd  ?  Let  us  winfeiifTc*^  fbr  ft'  nK)*n(.»nt;  if 
lat  be  (h(*  imnr.'Me,  to  vtU^i  extent  It  b  fa  X'o*  It  isr  pnt  b^ 
ord  Cockbiirn.  (und  n  Very  Btroti;|'  iHti-^truticti'lt  Is.)  If  th^ 
srnc^r' of  t^c  kni  dij^  n  weJl,  ftii.1  ert?ct'itfiac!iirtcb*y  ftjr  tt«J  'pitr^ 
ise  of  hiiUi^  thiit  w^c^ll,  is  It  comjii'tcnt  io  thd'pei^itel  tepre*' 
'ntatjro  t6  nomi?  dtid  lake  fiwaj  ttiAt  uiif'lim^'f^,  jitif!  fe«Te  tin* 
eM  u^ien?  Yt^t  T^hen^  t*  the  fUirtint^tkm  ^  Hi'n*  i^  mftclimerT' 
ipablc  oflK'!ug:  tfikvn  awny  with  very  liftlr,  if  any,  d;iiiift|!e  to 
icLind.  !pherefore,  altlioagh  TJi*t;hbery  ii  iti  Ha  mittire.  ge* 
LTally^  l^^sortAl  proiK»rty,  yet,  ^th  tvjjurfl  td  iriftclrifier-y  oi' 
minnifiicttiTy.  if  erected  u^wn  the  freeftol3'  f^fvi-  tfte  cnjoyntiwti 
'thd  fh5ch*>ld,  nobi>ly  cfin^upiK)^  Htnt  thtvt  cnn  !kj  *hc  tnilii 
rtawj^Wd  «o  i*rMh  respoet  to  oiber  oricl^ftM*  UiVnn  'Fjirtd.' 
I  is  not  rtc^t'^^itry  to  ^*  Ij^jr^nd  the  prcscnf  r-jtv*,  w'hi>4i  t*  nnM 
ilacryHiwJt^tCji  fn r  t he  liotf or  t n j ny^i tf^ t  '^f  t  f i i'  l:iu r r  t i  (-v if '.  ' F ( i rf 
rirtciple'jA^nt^iihly  wipkld  jsci  it  ^-rtsat  din  I  fnti  Iter  ^/ but  it  i^  mtnii 
i^i^bhe  TO  en  otitic  tlK^  otii^mtioii;?  FItftVi.*  tii  itxtiketo'  tite  pnK 
eiilat  ctf6<mi  3tanci?fi  of  1 1 il ^  ci^e.  Ifi*?!^  1  ^  no  tit^c  t** Imte vef 
Mfth  ^.^  biMft  ci  tej  in  wUiett  thrtt  dr>etHni?h/t^  Kjtnt  feen^^niiorf 
tecpt  the'6T)e  whkli  hsw  beenrtferreiMo,  ilj^'  drlnr  miri  ^^wsn  m 
)  trhtch't*t  rt^iffy  knnv  Tiothin,!^;  f^tet^jM^T^t,  iit  tlie  Wctrn-^tc  r 
.3r»l3icf8,'a%*fMl  mnuy  years  it^:),  a  ei*^^  miliyjv.  hrM  t>.t  \M'Uiri 
}  the  pcmtial  estnto.  IVbyit  wtut^^^lft^H  wMet^ Vh-i  t  em'nin- 
fineci«,'kn€|  wiitt^UT  It  was  it  eidtrr  Tnill  ffterf  to'the  fnpehold  rtr 
tjt,  t^e-(W  nlft  itrniir.  Wo  knnw  noihiin:  e*^C!cpt  tb?it  thfi  HifAehine, 
illed  a  cider  nflili^  was  dcn'idfd  l<j  go  t(i  t^per^wijl  ivpi^ssen^ 
LtlvtJ. "  ^tH^  'imp<)??lble  m  extrjict  a  ^tl*^  In^  fri>ni  ii  cli-^l'  nf 
liich  thi^tiiowj?o  little  as  th^it,  ATt(1;*itt^  lltnf  excvpHf^n, 
lerc  h  atfalfoTTfi  e^ime  of  deei^'otml'wlif^rLifti^^ilie  timutT  ha.9 
(^on  ffi8Ctiij4i?d,  \n  titvmir  ^>f  the  n^hr  of  ttt^Mr  \v  i^ndimpry 
rectcd  urtd<>r  the  eireomstmtees  In  \]\i>:  pn^eiif  ^a^^^  svtirl  If  the 
JTjwia  of  thi'  tirtncliiticry  h  to  be  held  ^j  MfiriL:  to  Tbe  hc)r.  fib 
anlly'ne<i^s*nry  totav  that  weTOti'^t  bfffif  th;ir  iJI  th«t  KiIoMjxa 
J  that  niat'hini^ry,  aKbough  niOfM?  or  !<  ^  r  ui;-!ife  t*f  belitir^ei 
uHied  froni  Ir.  Lind  fnore  or  less  e^imbk'np  lwiti;r  flffd  In  ft  vie* 
inhed  strift  I'tti  it,  stilly  if  it  Ym^itx^  to  tUe  rtitieWnef^,  J»»t<l 
:^Iong  to  tit  ^1119,  the  artrele,  ^rhjir«^*^*r  it  m»y  btv  tttuw  ne- 
'ssarily  foJ  :  '  imTinjpKv  nrid  remam  ntwdted  to  ilio  fr^xs 
)ld.  SfV.  L  :  ,  r  do  iK»t  ^^0  Intt?  the  '!i.  tji^!  i^f  thi.*  ;p(irtt(mlAr 
jmi  whfdSf  have  beeti  objofteil  to-  1  ftate  rb'^feod  ihtirt  thiNmjtb, 
iri  qtricc^  cs^iTcur  with  my  nt»bi*  rtn«l'liMrtti:*i|  fH(*tid,  tbiitif '  Axt^ 
rccptlon  Wen*  to  bo  tulteti  with  rt^p^kft  to  phrifctilftS'  ArtltW, 
to  ^heth*7T  ibey  oi^ht  to  be  dfljoiLl^^d  tntm^  w  to  the  other, 
woulft  hit VI?  been  for  the  rDSp(M<Jdttt  toitl  imt  ft>r  the  Api>tl 
rtt  to  take  ftich  exception.  -  .,  "  1 ." 
A..r7  O?^,- V'/.^My  Lor;KrtiA'i^;V(^y  Itttlf-to  A^M  t^  ^fUrtt 
s  ^>e:  :  ny  noblti  ntid  leArnetl  frUnil*  who  hnte  |(re* 

icJ  ijr  jliiit  I  entirely  concUr  iu  thir  ytn*  whioh  they 

ve  tftkrii  ui"  Uii3  cjwc.  I  own  I  wm  d|pf>tKl4e«l  (<tir^ri>ed  tlirtt 
:•  i>diat  is^aa  f»<>  rnurb  pressed  at  the'b^ir;  thlt  tbij*  wUft  a  ewv^ 
lei^ittw,  And  that  it  wa*  not  the  w^^tdu  quewtion  of  wimt  de* 
?niU<i  to  the  heif^tid  w!mt  ^OL^'i  to  the  I'Xceutoi^.  My  Lordi*; 
'  Jilt  know  th  U  le^jitim  is  a  portion  f>f  the  pcrntrntil  ppopcrtyy 
il  y<iti  mitit  flrat  nittfi*ruim  whnt  is  the  ttersoTuU  prop^ty  b^- 
\>  tK*  ehilm  to  te(?ithn  Gtin  itT^nc.  Tliere  cnn  w*  no  flbubb, 
311  -I  It  it  111  in  ftict  the  whttk"  qUfLTt^oiij  Trhetbpr  th<*  pfo- 

rt^  ;>[it<?  ^fwn  to  the  ht^ir  or  the  f*xef^ilor.    My  I^M»» 

[lavi  ktu  .iiiiibt  III  *hi>  world  that  It  nhimld  gn  to  the  hulr,  both 
on  T^dn  and  npm  pnT^^Hk^t,  A«  my  noble  and  )enfiif?fl 
on'iwhfi  Itat  flddr^'»*^Iyimf  J^nrtlMlilij^  fin^  stated,  none  of  the 
jTumefitj  rc^peetlag  the  bt^ariflt « r  :l!  npj^ly  to  a  <iuei!i- 

.  n  uii  b**!  w<^en  heir  and  rxrH^fm.  1 1  >f  nt  ytt  ¥  nf  t^t«  fb<? 

inir  tlicj  ab»f(hiti'  owti  :  .  r ^^ 

x'tei!  tipon  l»,  th(i  wb*  -iV 

it    iWi  he   thiillr     *^'  m    ^^T^   mrrr;         i  irrji, 

tr  J^iinU,  v-Jtb  I.  »rith;s  by  wKicft  wri^  f^ 

iXTt f U  P bnl** v<^T  •-:  I  r  1  L'Ti t  T-i  I f  f Tt nn\  wjl li  f^ 

t  opitittm  N,   .  ■    unlffc^ 

th   io  £jii;i:iMd  uurl  .  '"'^Ti 

ill  g^T  fvibebdr.     J  iij^i     ' 


M^  ttt^nf^iWnki  Ui«tidri;H»oidv^iiUll4rflitd>1lieiefih6.9aBe»lixar 
<^um9tanae'  is  left  ^ntire^  tn  doubt,  •  li^^tteher;  th&  jauUi  «ti^ 
itflUedf^th^ftikltolklertibt:.  MyLorffi^wQkiipvtiiCtAheDeAi^ 
be  A  oi<tor4i}iltthlil^i8  not  vffised  to^lie.£roBbQUb;  i  i«*  Xbrowi  iuitho 
y Iba&r  (^  Vlf^keMA^  ifh^  there  vub  a  natobi  proposed  iMtveonr 
^^  o#the  MfosFrimrMet^wid  young  FarmQrJriajQMcad,  Moa^ 
8at<},  *^1  hope  that^if  >my  BfRter4BaTkies.7MiQg.FarB»er  ObU^uuifteaU,^ 
he  WiU  fodd  «w  hh  dUiu'^ialL''  I  tadte  it  tha«  t^<ckter-jb3iU  tli«rd 
wA9'iiKyrtiib1<s  aiMt^M  ROfaiBiEed  ite>  tie  flKeholdv-bubdttitfhtt 
hit^e^tedft  cai^tied'  Cbqnn  tHi  faiiiK(oi!EaiiBerJrlaaKiteBditQ.llitir 
yfi^a|g<^of  die  Frhntioiea^  Nottf^  ^my  liOids,  4hia  ihuiiAi|l  ito  bar 
0^  Mfoi>g'«ft'the  psfiD  of  the  ioci^Bo^  and-aU^i  ocnuisttl  KUa  lUK 
gftfed^oV  t^  appcAlinttf,  «hat.ihe3rt  were  alnibeti ilriv^  jk)«diQi| 
ttoAf  in  f^i  timof^HK  #eehokdt  lMd<  ibalooged  bj  kan^ittay  dek 
SNMt  td^Mf  DixDiv^a^nmchlnei^/wotViiwrei^aiidiailiito  Hm^ 
Mft'they  iialdtlb^4fliid'Wii  pqn«ba8tid;iby;him<^r/lim:pi^^ 
6f  tft^' and,  th«reftira^  ihU  ikithxldced7a<iieir!dlsUoe|iqii.  wiik 
#ia»  ibMuridds  thA«  'if  n  'fp?«bt  pAypiatofr^'  anclr  a*  iLoed  loqdm^ 

(^(lal^dSrtn,  thai  ^ioold  9»it«i^iUemiaM  nobtOiiUiooxeciitoig: 
krt  if  tt^p«#8«n  bat«  «>piii6e^<lf  4«BdifQl?thcvpoi|i08ea/Qf  a  odllkt^v 
AtMt^'ok<ecxa^iiitt0hiil««r,i96liiiii(i/ith4t  ^iiraake.aidwiiootioite 
fify^Tj^td%'ith&w  i#  ilJl>tbe(«Ught89ti  JiutU»rHjifi>e  aa^i^quti^ 
iit^tiMt^'^iftdiU^irmildli^  vbitiDiiBQli^einif  wB.tr^feB  AlitiUkila 
Miiici^kMitlie^tWKldctlM  «AaB3^8«Bk2diilfiii<td<loui'ItiwotidIl<iiMl 
t(l9Mtft^Mi«ahld^i«s4Hifiifit6<iiti#alioai>.^i']^ieR  sieioaJNa)ieb«Mf 
l»>MtM'<^en(^rm«s^<wlleti>  i|nd  it^dapcliSiBipaftifitf  thQ<p«rtU9ty 

j«Mc1lkMry<«Miot|id  vlftkL  it^mtsl^dagimeutajtllatWurarmawi 
ifti«Mt'«ift6e<.l9^it|ia  tt4^pclinitJwdukiriBiia>li«  IhfSiitxfndliiaftttk  Utal 
i«  Hhe^  lUiid'  Umt^M  |»aisUu$di  iBjfe0«aiibqJoI<li(y  A^ 

MMuld'tfll  b^ijiordowaiif  >{p]Bt  oBlrihflnlyiitf  Uti^ivmdbmatsfAkA^ 
4rii*«ir(9CO»di'Mmtill.  «iMji/;L«r6^/lbr  theiB  ittiaDii|vI<i4V0i0tf 
Hotfbt  Et'iiU'^ti'liielyBiQei^oflfeAn  deoteioiii(Yi)asiK^i)ci(yfeapr. 

liold'iand'fr^hokf^  ibiMuvlieo  rwo  bcunlnnubd  i;bal4;<bx4udjblw 
0(  SboiUdd^itiie'kMohoUi  iiamalk3r»;and  thatit^oeatt  Jtheibeif^ 
the  dJMinbtion}  Jantfcreljr  >ftulri  1 1  ant  I  of  .«|>iiiiotiy  ttfatlrafode,!  tlwt 
the>kitM*]io<mti9r«tiitti»eiWbii]i0d;  [liam^wtTfi^aJ^iaitidd^Aigik 
ft'Ss^l-edHNblitrtlieotlilr  •ide^ithat  tiBe^«jdidoot,i6jtiaof  mr 

Ib4t  wodld^idf  iiAvcili^volfdd  ,thei;ea6e.ia/fiiBab:difiiai<fatx,  jUd 
oafft8«A«iiiiiece«Bary  exfVBfos  vX^tUnsliDM^ijetiiMdlyitgrtoio^ttlM 
ittoiloiY^fmiy'fciobtoiwii^xteafeB^  'ficteBd(>  >tb«t  4iii8:iQi£tioflttt0r 

Mio^^be-ftOriiied^vi  1  :,        ;....ii  ^^.  j  ,-t.  ,  „<  ,^,i., .  ,ij- 

^  •  ijord  Bp^uffhtimj^-*Uij/ilaed»i  I  opultedl  to-ooHaideB  jthftiD«ttlr 
Ifttft  itiMitibnod  by  J^y  noble  and  Innifidiineiii  fiban^pun  i«ad» 
ti^rteiuie, i vi3^v A»^ t<' ^he  iMS6hbldf>.atid]  abdivbst^ 
l^ftPiiMiii^d'iieiar  naiadwiertMl  iqaatoitbeiftik^littliigide^Md 
fhmi  fblr  tlie' benefit «if<tr8dc;iitoJwliidi  fhajhaa|giveii«<k)ilitj|0t0 
lfti#>i*«r.^  Tt  Aote  nut  apply  "^  '^^  oaooiivrthtf  alighieat  d(«m^ 
l%9«rg«MentbeibroIi6rd  fiai]d>wifikb>ws8X)fia  Mt^lUJiM^ 
4mt<feieH]^iii  ^I  ioMyintBtlonvthh  t^^tkim  thbt  Mnatfi^ifljUD 
dlffbrtnoeof 'ibpitdon^'  Londttpdattfimninadytotonocu  ei^jMinot 

■•'  '  '  "  ■  •  "•  '  •""-  ''J '  J"  Ji  T  '1  -'J^l'  <'^  C'j  i»ii/-i;*i  '"  A  j( 
]   Sewnd'DiJ^iakinrn^Lor^iWnfT'^ 

''  '  '     •  y/  •        •HorSlJbf^^l>>BW<.-KWiHiI)i)   -"r''  '1     '  1  T'f 

J .  and  Rft  Trastee  €ii<  i  ihp  SeqtaBstraAed  £6i9t»^it  iWib* 
-  Wtm  Maekin^h'  df  MUbstik))  iAdotfaets,  ^^nt;^ 

^rdwua-^ItoidkHiyand-gala  lAgdnOlaad  iOHeiil-^Wifiteir'ff/Uv. 


-t  C4tttr  of  Sesatoa)  A^  iprodkcfiiUi  a^  ifcii  CiU^diedk  ^  cm. >< 

'.Iiaii;k>^  Vdongiag  •t9  WUliam.  MaidstiAtoflii^  was  laroMght 
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bf'  Colonel  i^ndk^^'^a  poslpDoied ' IMrCabie  (srodilxm' 

Ajcxdhdedr'  jEpea^'  Gi^t,  ihitef  !tt  I^di^j^aste^  in' 
the  ^revipus,  secj^&tmtiQu  pf 'IVtafjVbtgeh'p  estate,  aud 
wkohadulM  been  his  ^privs»te  ogcn^vpmvions  io  Ui/» 

Saeslx^Eitkim  :o^  Ms' ea^mibftUotf  b^  Sheriff* 

ftitute  b^'NalirnJ  tiridfer  tfie  usual  comittfisiott  and 
diligence  from. the  Lprd  prdinarv  in  tl^e  ranking,  was 
roquired  W  produoe  the  tide-4ee«b9  write;  And  evidenta 
of  tJbe  estate^  of  whiek  he  was  tn'pos9B8Aoti  as  trmtee. 
He  icclitted  to  do  s6,  or  to  j^rodo(^  fhe  act  of  seques- 
tr^ion  'and  relative  dpi^aoiente  ,ia  \m  .favouri  pn  the 
gitenod  that  4h«7:  weve  hypetheeatedt  W  hii%  and  Bo*, 
bett  Rojjr,  W.8.,  in  seMri^  -of  bnsiin^  aecountB  due 
to  them  by*  Masekfntosh.  A  cotrespotidenc*  ensued 
b^W^u  -thi^  partis  ae  to  the  ooflditions  oja  which!  pro-. 
duotioa  should  he^r  niade.;;  ftadi  on  ,  their  finally  di»T 
a^oing^iiie'Iiofd  Ordinary,  oiv  the< respondents'  mo^ 
lioit  to'  ^rbcdtd  with  %^  teal^'  without  prodtiction  of 
th^  4"^{  remitted  ta  fte  conuaon  agent  in  tljLp  rankr 
ing  tio<4Qiqui4rr  and.  report,  vi^o^  whether  the  «^ 
emM  be  (SMhried '  i^ilNmgh '  wkh^ni  >  the '  ti^ 
tbtf  Wftjrit  of  ^fem  (^ould'be  othet^^^ar^  supj^ied,  an'^ 
wjwij  elfept  the  i^o»-pf  (Caption,  >^a3  Kkd^  to  liave  on 
the  sale  or  fvioe.to  bai  obtaiaed:  for  ilike  estate,  4b*  A 
full  report'wvis'aeeoriirtgly^eiiift^  (See-onf^  ti>Ij  xirj 
p.'p^i;)  oh  donsid^n> which'  the  Lotd  O^dinary^ro- 
no^ncefl^^'jfoJVJW^ai^^  ,;    /     .     " 

^ts^ Am9 l<S4f >'^M  Lort»  Ordiiiairjr  hsringheitd oindibM 
on  %hi/aratkM«f  the<t>^i«mBal  oradi«o#% 
subject!  unaer  MiS'SfM  be't«<|alfl9difhimM!f Alexsii^  (S^mb^ 
ftnrmeTij  tt^(>'ibi<  thii  «0ttto<ni4ebker,i  imd  lMteri^tr«i«cee:ta 
the  teqnestiiittotvintk^  %he  fltouil  leser^tbMi*  ofliis  tight  of 
hTp6theb,i^Ih  ^rbspetl  ths»  tbe^gdseiit  is  atth^tioil  of  etmgtoiei^ 
aUerhiQMVlMUios'iiif  iiifiellc«,'  Snd  t)»t  tt^  Sootrs  ifr  a  prooH»  of 
naidngwId'iMti'Lefiatiodtosattuiwrydcs^^ 
wtthithsiskssitd  CbeTLordkvf  tlw  de(Amd>BltiflQfivfln«ai»p«ints 
pvintsd  eo^es  of  Ifcfae  fJomnvMi  «S(^«^  Kpbrt  tb  be^  bdxed  ^mm 
prlnttub,  th^HtnUgr^beii^rted.  ' 

t«*'JVrofltMFhs  ^pesstftJi»doess'ia<f  fimkihi  Mtd^sotois  brought 
by«'ersdHorwho  holdb  a  i«cMi(#  seevri^^br  .£l0o0'0r6f'th^  ^ 
cu(sfiMlsl«  ^odersalef^  ^h  seouriiylt  tesiid  he'imMhteed 
lately,>nii>tiietiriffi«k^«fM¥y»f;OSO«terUtijsi  ' 

^Th&pi^^penrhi  ^tostfionils  vefH^atottly;£M(p<^  anmiin^ 
aikl'tbeire  ire/to»'^<«mrttfe8  'on  jt^  e^etemUngr  In  all  to  i£4SOo. 
IfttM8e'1M^1lnobjc|^l>tkb^  th^y  M^>obvtou«ly  fiir^or^  chM 
edlAilifiMiy ptObabte')MrieS'tO begoflbi^ tb^lsadij  and Xemns no 
r^t^MoittotbfebsrsOMilieMdtMr^   .    t  i  . ;  ^         . 

i^m'itbis  ^tWf'  tH^  S0lM:ftl^^h«lttaM€^  effsAitDr  «lki1ii»  tbat  he 
does %d« tMiA'toif^cArr^rfthls 'iitlMf  m^^ He  took' them  (o»c  of 
thb'hdadsof  ibe  SMiit,ittito  wttdtn  lltfeysM  A^dbcxUed;  the 
pi«3e  w<k2Klbe'«nbJ«e«od  to  adedootion,  amonntktgto  neariy 
Xiobo  MBiPlitig^  "for  fUe  1ai«^  ftodoattta  chained  l^  the  a^nt. 
He,^«h«K^r«l,  wsUts  ihat  libis  naUdng  and  eSle  shafl'^rS^ 
wHhodt  iswf  «ak\k^t^  -6t  ^omdWcfffiTti  <(^  the  common  d^btcn^ 
titlesiti^'theiMll]r)eotyiM^.«siei-'< ""     "     ^^^  i  -  .  -  • 

**This  appears  to  the  Lord  Ordinary  to  be  a  noyel  and  -ms^ 
qnesiithiiMe  wfin  <tf  |rteLUi09fiiy , '  IiOfd  ftwriiiy  ^aotSn^  foit  tho 
L^rd  OfdhMpy  Coring  YIm  Istdi^poiaiicM)  -rety  pn^ieHy  dirsoted' 
theO»nMMtainj|entSoAake«n^^Myreas  tb'tiie  ebunm^laaeesof 
this  i^kmlartJUN^  bemrinff  on  tihe  q«e»ton.  A  teiy <fis«diict' 
repoti  hsr  hhif 'itt»mtai0iy  bas  l)eenft»ut  H  ^umI  iris  itow'  ibr 
thO'Cdtnt  ^  fletfemitee'  <sliuntsi*^qy  csn  snsiaiti  'the  motkm 
mMe  by 'tW.  porstier^  to  aHowthis  fMOesS  of  i«li^ka  ade  to 
pnM^edtftM^tifMeflrlAtfJ   :  .  •  ' 

^<THe^;)c»iiersfrttleiS;9cip|»M^to  be dear^thai te a ptfpsess > 
of  ianldnrind  Mle  the  tMo-deeds  df%be  whsltfpiupetltosntlder  • 
sa}s^WiiiitbeMi)dacedtn'an-efl»Iystsgeoflheca»a  <11ie¥eaiisn 
fof thi» IS #«0 eii;ita}ne«hy''tlbe  tomnioniig^  !n  big  fo^oitv 
ant^M^maiMietmi^a  Shori  oehsldoiwtion.  'Bie'titleK  oT^he 
common  debtor*  art!  absolutely  tieoessar^^t  not  meMfy  M  the 
satfiflietieH  c^^fohMssRp,  hot  ib(r  onobUietg  tlte  ebnunon  a^t 
and^  fifx^  *^ j!$^ ^^  «ftge%By(tofds»oPia»rigg^  Tnil 
eisnstfM  Of  Ime^litRi^  ifSf^  t^MfUl  Ibat'sny  Of  tiio  sOtwilliss  a^' 


eol|raaSU<bclefynieiei»j%fiapcgi»aiikititj^»ra^|jf« 
eredHoinf  asettfity  jv^  #aflMie^^a]qui|qng  s#^  «i4ey«%^^ 
angr  flawi  in  ftbs  dsbtw^ltiOe,  It.p^i^  s4Nt^^#ei«btk 
hehasgrsatsft.  i  AA0«ndi»8ijr#  ri^  «9'^euie#^9niiM%4 
aot  or.seteti&i^  3ffdiiK«v^i«^».t7Mr;tr%ii*^^ 
cesaofialeisWw^- thetiHiimer  8haKi^>iB^W«>in)^ 

eatrnts^cmd  IcvM^t  to  ti)e  (elM  4be. /lam  myrW^o^ootifiv 
hibi«sdiinjtefekrtdsbifed&* :  i.M    u.,>v 

^  Xlnauatbmaiy  ao4i!eg«ftkiJt7^^r«C^!eop^^^ 
oesses  being^lhw  dxeil  the^w^Vft^uQstipn  |#;h  emii^i^ 
tfaer  tiM  pojstier  fojwtltJMite^  iniM^e.iH^eap9im,/i(lh|{W^ 
osaa,  sad  toirisiTe  ttoaslftTOSffM  it  tonsil  ^HS  ^"^ 
of  the  Ooam  ^p«(Ion£  ei^»(ilM>f«  ^t^  0^R  %4»n^ 
whk^tbe  pwnner  Jias  nma  il9S  dWfi^fl^^ 

**♦!«<,  He  brii^ahitfli  woMf /thi4iyiiert.#»«p^«(:^^ 
claimeil  ^y  Jir  Orsttti  aad  taH^geSithet  ^llm^  VIM  iri^^ 
the  wbote<ree.jyrfitiig  left  lar)taiifciMi»fW^ 
ii«eaamix>  tlmrii^  frtisn  t^poomcfa  fawtf  n^vl^lM^ 
amonoi}  ofitfaalMasiiSie.wM^  'the  iV9SiiM>.lf!i9!.#?wiiw 
deiabl3^;eKSggKa«ad^i^,paf)nies^d%t^)^e«t4^ 
it  isnobfiiiiiS^  thatrif  4b«f  9Maetiw  ofHMeilHjd^^ 

in  tin  ptieasoitiase^  A/8ifiMh«/Q(>ams  «aHftilKc«ia^H¥*f$ 
fhtvne  toUj  wheA.aiije  ie»di«or-piwaiogcrft:FfWW 
fliHteitceaseniif^fto -a«k{  itkr.SQba.Xffipi^Limm 
doobtatf  lar^raleiaf  Cenin,  sshit«yxf»4«Pf^J#.minMa 

of  liie  pnbKc  la  psrHaps  nine-imiihsifif  ^wmm  #*p 

oeisos  .oftlhiB4sarSiaieim(»M.i^i^r^H^ 
beeanB!iS.n»|r  beaMsfKMfvith  .fom  tmm^M^^ 
caaBj:fnjthe{hsAdctf  oCj(pea4^)as(lj«Qfiiri|3^f.ij 

^  ad;  ^Bhei^Qisiistiiisefib  9f^kasfmmi  ^^W^M 
GonkHi's  tVrMteeSia  Jfiia,  .(4«>%iw;fl  3ffR(Vi 
it  was Anmd'lhait  arrcitodilgtrnH8h»'9>t^cx^t9SP( 
jftdkiaik^  MndBfrafObwitfainf  .sals»i»jhw  hon^oifltM 
of  «ie  tittB%  whid^  a^beaviwye  JWWithaiNwIf  I 
coanfrtodntsadhigiotfinicrap  asfil.the  m^mm  "RMj 
had  aefaqisfttf  sale  hil  bis  beBd.«Qilefr^ri^ 
thibialoeotsieslri|jndk)bdlyt  )t<fiatf^baffK^^ 
deihiappesn(t0]thaffi«4i(Mbyu9itMfoiA^^ 
pleiisa^rialTthepnisaer  w  ikmfmmt4mm\m^ 
exposed  theasdan^tSdtaaletMtlnHfirtt^^ftl  WJ#ri 
iabii(bdBd).kii^did  h^jnotr  tsJwiiifcbat-^iPWpeAi.™  _    . 
diBoU^  haTe>sup»ased^sbat^thMidieial  jwmmmmj'fz 

it  if  aptu«tt|r  te  aalki|pa(Sbi»{tO)Oia(Sii}«t0  iriMMW*!;;  "t^ 
tent  of  that  adrantage.  It  may  be  that  the  eitale^  sip 
a  fburth,  a  third,  or  one-half  mots  on  the  title j;i)res  in  tpntf 
of  rankmg  and  sale,  than  what  it  wiU  fetch  iiSmmS^¥ 
boQdbsl(totw3lhoii$ra>|!KW^  ;'-'wji— 

"  By  thaevvaratioi»rof  aim^ 
inoamhranoQS  ax!awiiN4>m^th^jn>i^ps^ 
legally  pse&mhtet  are^easigi^l^^.^  CWW^/»^^ 
of  their. title^--anil  poster  [sewjties.-pflSj  -^ 
of  jvhiob  adTssrtnges  lawf  ehtju^  W/i*R  '^'^ 
bondholder^  «od'tba.sh9rtjq¥(Wti9p  ^ 
de^mioe  is,  iMiefht^.-lheiCffyrtij^i; 

adv«4iacesthi)s.0Qiifeire|d^>4hqi9!^  «,;.    , 
sale»  w»tl^tiastiv<'««e»riwj«f:i^ 
amBt  framed  te  to  pqrpese,^  ^aqgMi^t,- 

debtoe  and  pi!etoirs»a»MXi'l»ffByMr^i ' 

of  j|he|StieaSo.ihepo!ii[bese< '•* ' 

^Ibe  iiocdiOirduiAiyuVH 
rcgslaOkig  lherlqnas>oCi^ . 
peased  wiihiA*«iQF^<IMeyjhef 
possoiBn  ntoooCTfeiis^lir<^mtt^. .. 
after  fiU^umkruf^cif  qf^]49bt9!tf 
enSitiedSO'sneb^hepn*'' jrj.'DiU  l<it:^,i  mm  ^ttti*  -_ 

Ae  'Seaotid  J^j^timnvwmmmfm 

opJhlonlclK^^^  ^^  , , 

*i '  *     .■-■i-,^i  'Jiff  jj^iir^oc  /-] 

•^lait;  ThatttMp  .tobinqngi^teeideeai  m  < 
tosrtiteanv/olgcidloqtBTlbftn         ^    " 
ThocrebetnlesidftiB! 
amii  osli  "v^^re  Jnotb^  I 
tfib^lfnstesroBPtfcieeqi 
sefVfid'^p6Wi^tai^v#JtiieJiaid  ftucftsmrfi 
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8tittit(^  jtitcrfMt  th^lMfl  tlMiM  a  (Wl<oiipovtiinilyi<tf  icotuicl»»« 

in<r  th^8t«te  (yf  the  it&d 'tUle^  imd  of  btinglngr  forwivd  any  ot>^ 

jectiohir  ilrCKto,  oy  wftfcft  the  pnelbK^ties  of  Uia  btritabto  otfe*-- 

dttonrs  miffht  ha^  beef!  «el  asMe.    ^That^  Ofti  tH<  vepodi  of 

the eomntot)  lij^t  H  iti^fM^ii^  ihal  tlMiiialMof  lhe«atatet  at 

the  higfieftt  compntetidn^  wiH  aoT  {iaif  O^'th^heriliibl^ieeurhlea 

affecting  tt«  same;    4M,  '^hat'  nd  Mdtom&tit  has  been  mhde  that 

there  eSsts  an V  of)j<jction  to  the  tS)ttimdndebtof*«  tilled  by  which 

the  p€tS9bnaK«red!tot9'«otiM'deHVe  tmy  benefit  from  ilrehr  pf^ 

daction,  or  be  enabled  to  reduce  any  of  the  heHMMaiiocmtiliM^ 

5/A,  Thiitiifaeeflba  6r  orderli^  priMliltttidii  of  tb»titleii  -vodld  in 

thfs  case  only  be  tx>  enltbTe  the  tnMtee  hi)  llMseaaeatration^  who 

haa  a  hVjpotlh^e  over  the  same,  adid  who  is  litatea  to  liava  a  tight 

of  it^cont^  tigiinsi  the  t^etwjhal  ctf^tors  aa  hii^mpibyidra  in  the 

bi»ii]«««^fbi^lrhi6b  he  ho1d»  the  titles  to  be  hypothcoafedy  to 

obtahi  payment  otit  cxT  the  ptioe  of  the  latids^  at  the  ^iptnse  -of 

the  herttaUe  ereditbr,  irho  is  the  ^turauer  of  the  Tanking  and 

sale,  atid  thai  siich  restilt  'ir^nkl,  ih  the  dttunnstaiicea  of  the 

cA^t  be  nhjDst  to  the  Mdd  )mMtiets  Coioilel  FkMQay.  My  Tluit 

Colonel- f^ndlay  has,  by  a ttttttlte'  lodglsdinipidnit)  ^gmnma- 

tocd'thA.t  the  estimated  vMe  ef  the  landianiiMlarade^  mentioned 

jy  the  x^bmmoti  agent  in  hitf  f^ipmi,  h^iog£a$9^  abool^  be 

jff^red  ^heteibr,  if  tlie  sam^  a»e  eMpoMd  to  aale^rtthout  pra»- 

IncHdn  ^f  the  tit!««v  lifttVthat  ^h^  ttmmm  wna  willing  toioad- 

liprnln'the  RdfiriBanl^  oviftiisai^ioclieribank'av  theConrt 

iii^ht^  a^^txtint,  the  fiM  Wttfi  of  ia5S5j  being  tbexmiouit  of  tkw 

takl  estitn^dc^  tMei  Htmk^VSf  ieeiitfe  that  a  siiai  tothds  esm 

cnt  shall  b&  %ivttnm&iii  Ihe  Miildng.^   7e*vThflt,  dooordiiig 

0  the  T^pott  bf  the'  bothnton^agent,  it  ttppeatsthat  t^^timatsA 
raltf^^  thi^  ^taVe'i^ilot  likely  e^er 'to  rparfotf  l^idaltetii 
rhichColope)  Findlayos'lMyijhCj  andithat)  iD<  saebidionnHi. 
rftnceff'tli^  |)^r^tter^  the  HAhkini? jind  tfalefinBistaithat Uc  shall 
u-  an&m^  to  tn-ace^^^n^fh^  pi^kd,  aathoogk  the  titles  un 
•of  pitnIUeeHjata^.-ftri/^y,  >ht'l^4pieet  thalt  there  iattdmaenpv* 
i^cViti  fldlbMftg^the  i^ te^ipvooeed, ^althoaghtthertitUa asa 
ot  produce^  Find  ilf  to  be nnheoessaiiy  tbprohounce'  any  opi- 
ii(m ^n  th^  ^befal, Ik»int  te  whleh  the  repbrt  of  the comtaon 
LT^nt  it-fatbi*  tfeftefte  fco  jittondimed 'Swy  oiHer  ibr  the  piiodnd* 
ion  ^'ihe  titled  of  th«<^oftifHOh^d^btor>^brdAitheTaBking«&d 
lie  tO'|m9cei^  aiM'ifhe  atiM«9  -ofiviiti^aolbecihuiiedioaudi 

rmv  ^g  not  to  iiaj^y  ItYi  (AiHgittlon^  to  ideliver  or  make  finrth* 
>rafn^  the  tltI^,-^T^9^ni^,  in  the  evcvit  of  the  estate  not  beiny 
>Ifi;  to  the  pftMt.id^t[itei«ested  again  tb  apply  to  theLOrd  Oidi- 
iry,  if  <hey  tkH  shew  «h«lt  ^tlie  safe  hiaslWled  owing; to* the  nom 
-odtieHon'  of  the^lilles  ?  iEM>id-v^Mrv$ag'  alliochev  qvestsons  which  < 
<iy  arise  aft^  the  sale  between  Colonel  J^ib^ay  and  the  per^ 
mal  ctedftbrs."  '        .  ' 

GFaiUapp^ala^' ";i     -'.•/, 

r^jrd  QampMl—yLy  Lords,  nOiWi  thl*c«4e^  id 'property  nnderi 
lod,  r  do  not  ihhOc  it  \i  attended  wHh  any  dlfflcftf ty.  With 
^ard  to  the  Interest  of  Mr  Grant  as  depositary  of  the  deeds, 
hi  nk  that  he  has  no  7o«»j?  kfti«<?i' Whatever  j  andhi^  eouoiel 
ry  properly  adtnittcd  that.  Ihdecdj'they  cdiild  not  -fei^  pro- 
Ay  deny  it,  and  at  ;thc  ^tne  thne  retain  the  hlg^  de^ee  of 
Kiit  €ha^  bdon^  to  them. '  As  Ikr  as  he  is  the  mere  deposit 
y  of  the  deeds,  whether  the  sa)e  was  extrajudieUI  or  Judicial; 
iVhoHy  immaterhil ;  anidf  it  was  dedded  th  the  caM  of  Bell  if. 
atif,  where  thefe, was  an^xti^tldibisleakf.  that* a  pasiire 

1  (Anci  this  is  iiofMo^  nfoneO  <^iltiot;bei  eel  up  iigainit  tlie 
nsactfon.  'Hien  there  \t  ftfordo  Haokensie,  'Esq.i  he  cannot 
K>ajv  becanae  he  has  no  h^tex^.  I  eannet  help  speculating 
ty  in  Mr  Grant's  other  capacity  as  trustee  fo*  the  circdi'torA 
ig-  Wf  th  "Dr  Peter  MacarthnV,  Who  is  One  of  the  personal  ctv- 
>r^  tbey  ^  not  cate  nmch  fbf  their  indvaiftage,  but  tbay 
h  tor'  do  a  good  titm  fbr.theiir  ftiend  A&  Grants  and  to  try  to 
ble  tBxvL  to  nuflce  actite-hir  paltsive  lien;  However,  here 
y  are,  and  we  must  regard  Mr  Grant  as'  ^  trustee  for  the 
3oru4. credrtpti^  and  we  moat  r^ard  Dr  Peter  Macarthur  as 
»rsofiat  creditor  wTib  Ihtorpos^i  in  this  ciise.  J?ow;  they't«i 
e  two  i^ghtioeoMpTAin'jef  >(iltt  InteHoctttorap^aM 

9AS  ^^b^ibe^it  «iiWe^<«ni[(ioflexibWTC¥yba,  tji^t  wh^ver 
•e  is  a.  proeqH  Of  vairiK;i«i£  (md  ^al^  ^e  nersonal  creditor  may 
pel  ttie  production  of  the  aeeus,  so  that  the  depositary  of 
OttA^  oM^betMidoilJflMl'inaatbeTwidoff;  befofe^thoia^ 
\%rwLimm»  on  th^hmd;'  fOuit  iaitfaei  peopodtiim'  wfafch  baa 
>  ^fOUKtaMAi^shy'.  the^Hl^eltetSy. and  it  itf  tbo<mty  ptepo^  ; 
,t%  ^liAtwllleiialtetheHi  to  maintain  th«  appeal  Well,  my 
Id,  ^-vfiia^  lire  tO'OODskbr^  whathef  there  be  midr  an  uniTenal 
i2itfleaciMeMi»/''ClNnliaa  beoq  naiiet  of  pinBawwit  pio^ 


dufedifbriift,  nidaOMeoldedrmii^  Theit aR^lpaiMiHcmimboelia. 
of  rpractica  which  an  perfectly  <;onsjb»tent  wUh  jlye  no)to.th(|1^ 
it  is  optional  wUH  tnose  whp  are  interested  to  demand  the  proi-, 
ductfon  of  the  deeds  or  not.    It  would  appear  ^tom  what  &ai 
most  Ieahied>  alid  exeeUeot  Judgbv  {so  muiib  to  be  t^^cted^ 
Lotd  CwB^nghame^  s^y$,  tiJMilrfe  Ita^  Kvn  ui^n^il  k>  jnuilur.     i    ^ 
deeds  upon  ca)»34ng,and  9a)ie  f  uiui  i  kiu^w  it  will  i^oirOuai-'  ti^. 
be  usual,  because,  generally  sptLikiui;,  t'Ltfiipanng  tiki  jiinount  gf. 
the  debt  witi^  tlie  value  of  ttM'  pro|icTty,  and  connid^rifijEr  th«' 
ditmagetfaat'wmildbesoslaine<l  by  tli»«alij  «f  tM  pwjpe^ty^  1  * 
hftfieiioi  doubt  it  inay  be  the  int^r^t  ef  ilwsfy  eancenvud  tlmt 
the  deeds.  shouM  be.pioduf^ed, mid  tliat  tLu  hypotUuc  ^iT^jold  luf  ^ 
•itisficd.    But,  however  that  muy  U?  tlw  cast,  it  iltn;*  nut  lijllow 
that  there  is  any  rule  of  law  whldi  eTi  titles  anj^  crt?dlttir  to' 
oomeandlnsiat  vponit.    ITpeti  tUe  ^lioto,  atthokiVh  ihcw  are 
somfifnttmisi  adapted. a» the  iiutrltteucf^r  npoii  wycli,  I  tbiak, 
I  ^nnot  pUce-TeUfM^ce*  yot  tli%it  axe  pa^^^m  %m>^^  Uit^J^^k^u  . 
to  induce  me  to  come  to  the  conclu^on  that  the  Court  was  per- 
fectly right  in  refhsing  the  order  fi)r  the  production  of  the  deeds. 
I  think  they  had  a  right  to  make  this  rekn^a^  to  see  wtlethet' 
itwai  iba  tbeadraatageof  the  Qreditflpe»;iaDd^le(ifcmg.te.the 
iaats  that  aire  4iscl^»ed;if>  the  jepgs^,  itia.ckar  v^.my  mi^d  , 
that  it  would  not  be  for  the  advantage  of  tlie  creditors  J   1,  need 
not,  thy  Lords,  travel  over  those  facts  mlmitely.    iTiey  shew 
that  it  Is  hotter  fbr  the  erecfitora  th^  ftfr  Grant  dKmld  be 
allowed  ^Tetakt  thosis  deeds  iwithotil/saikieifylngb^  lim  apcas 
them,  than  th«^  satisfying  Ua^  lien.uww  t^ifcm,  ^  sbouW  be 
calleil  upon  to  produce  the  deeds ;  and  that,  as  far  i^  tjl^e  real 
ineumbi^nce^  are  concerned,  it  is  citilte  cleS3^  it  is  not  for  tieit' 
advantage.    Butit  has  bedn«ir^by  the  Lord  Advoeatcv' add* 
wutt  colemr  ofweasonrthait  ibo  pevsooak  orediton^lwreiniivte^ 
est  to  aee,  wli^Uier  rthos^  sw^OiU^  Jlhat  appeaf,  ^>  «^  inpM^  , 
branccs  upon  the  rdsd  estate  caii.be  supported, or  not..  3ut  he 
has  admitted,  generally  q)eaking,'  that  it  must  be  a  very'litnited 
anAtNWtingfAtintaresti  aadof  veiQ^ Uttle taluecen^wi^  with 
theintsreat'whieh  tiietieak  incttmbiwaeer  ha%i  wludbkni^i  be 
defiaaltd^  bK  sayingx  ttiilt^rU{K»ii  any  speoutaitivetietiQft.of  aipem  - 
sonal  eiedfltor,  Jbrnheivalu^itf'Ibrty.if^hUUngi^'heisboidd  bei  cn^  • 
titled  to  require  theft  the  deeds  ahould  be  iifoduoed^  .am^  Oiat 
the.hypotheoehouldibe  (Satisfied ;  because  it  PeuU  lead,  to  th^t 
mooatveua  injuatioe,.  tbad  on  aocoimt  of  «oroe  jspfloidatMe.  notioto , 
of  any  personabMrediiar  &riv  email  ammuit^  hemayioAisI  ia  ; 
everyinstaoee-upontba  deeds  being  produoedaDd  the  byiiathea  " 
boMig  satisfied,  althoe|d^  that  JhyeoUwo  shouia  ,be^  oij  iv  mnoh  : 
larger  amount  than  the  whole  yw»  (4^  the  leeH  (estate*    That^ 
I  thhik)  itf  eoBti«ry  to  all  pcinclples  of  justice  and  equity ;  And 
I  think  it  would  be  very  inexpedient  to  iay  down/  suoh  a  tufei, 
I  ttiiak  it  ie  much  better  ito  ieaveit  dilf retknary  in  the  Court  to: 
say  whether  the  case  is  made  out  io  eachi  partMUlar  Ntstanoefor  - 
calUog  lor  ^psQdudtion  of  the  deeds  Off  no^    G^nev^.spoakv 
ing, it willbo ^ry  easily  determined,.even  without  aay judicial 
re|iercRice«    But  if  it  be  doubtfult  I  think  it  may  be  a  IU<  ooiwfte 
to  pursue  to  do  what  has  been  done  here,  »amely,  to,  re£»r  it  to. 
the  agent  to  state  the  facts,  and- to  aseeiMn  whether  It  is  for 
the  benefit  ef'Oie  creditors  Ui  pxotartX  that  the  deeds  should  be 
prpdiieed,.aQd'  the  hyuotheo  satiffied  oPx  not,  (v»  wJMb^  it  4s  i 
more  for  their  advantage  that  a  aalo.  should  take  plaee  without 
the  deeds  being  produced.    For  these  reaaoa%  my  IdX^^  I  think 
the  interlocutor  complained  o(  ianot  liable  to  theol^eotion  nwle.  • 
I  will  not  tKavel  into  idl  the  reaaons  glvea,  for  I  think  rtJbere  an)  > 
reasonsenough  given  tD  support  the  judgment,  below ;  and  ther^  /. 
fore,  my  Lords,  my  humble  motion  a%  that  tlie  intterlocutor  be 
affirmed. 

Lord  Cettenham^r-^y  Lordsi  if  there  had  been  shewn  to  be 
aui  eatabllshed  hiw  in  tkotland  that»  »ndi»  tbeioircusMU»cea  of  : 
this  case  d  ranking  and  sale,  where  there,  are  ereditora  who  t 
have  a  claim  upon  the  land,  and  othera  who  were  merely  perr 
sonal  creditors^  the  Court  have  no  choice^  but  are  compefied|  . 
upon  the  application  of  the  personal  coreditors,.  to  mako  an.  or* 
der  to  pi^  off  the  debt  and  redeem  the  deeds  held 'by  the  agent 
of  the  attorney  as  security  for  debt,  it  might  lot  be  for  tlds: ; 
House  to  overturn  a  practice  and  law  ao  proved  to  exist,  how*  ' 
ever  the  House. miglitregict  that  such  a  rule  was  eatabUibedi 
because  the  ii^uiy  to  the  tsredlton^  and  the  aacri^ce  of  prof 
perty  that  it  would  produoe,  is  eiyservable  ihun  tbe  «tate  o^ 
the  figures  as  they  appear  upon  the  report  or  this  case*    Itap^ 
pears  that  l2ie  debts  af^ting  the  Und  aoiount  te  |M40Q^  an4 
the  estate  is  valued  at  £2585,  and  the  highest  value  put  imon  ^ 
it  by.  the  appellant  himself  is  ^saai^he  says  he  had  been  ol^r-^s. 
ed  Jea9f».f(»h,  but  the  eumestimated  i»  X3863*t^  that  here 
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m 


>^94»e(ltt  Md'^y>lh^ «Mit9^hiltclaiiilBfalien/ iit»iv^wm > fftr 
-blinkbCHof'irroMLf  fUKftSktft  II)dttueniiealiediK4»ii];tpT«iMK«itm 

Tdertor  i^wrtko  Cf«*t<»i^|i^^«luit'ifc  miMvta  tedesm  mi  astute 
i^luurg^'tor^iMfwly  dtmbl«  itivi^Mi«i,.!3nni  naibttpagnufilOOO  beUwe 
'^yoti  dM^*bi^itodeiil^i<fethvpi«ipeqt7'afc'Am    :A3^tl^ui0fDMe 

is  the  only  saggestion  necessary  to  be^eonadaraltMltot  ftHliMii^ 


,  ^oim^ , ^  ...^  ._^  ._ -.  , 


Albb;  'inffii  than  ope-thW- <yf  m  tiilu^  tff  •%©  trWe  | 

^fekirftSftlt^li^'iK^wfi^a^ay'lti  oWer'to'^naWo'ihwfe  pttrtlM^lo  | 

••fciriotoiic  M  ih^irf.-  ft  tttrtli<=opfi/^«h^i%  ft  wi  s«feh«ii«li»-  ! 

'^tjN^fW  iii6d^ced"ft  m  !aW'<yr  fe«to^'trfl*''tM«^  «t>«e  | 

might  suppose,  the,  same  principle  which  regulrffe«ltwWi«tte 

•^alctt^Irti  in  WiSiA  df'iknkin^'^d  ialfe WSlSotlttnai"  tl»'t>fart 

'^im}io'^2^\HS''M  «rtjfeiitt'ttioM*i)fetti»«>a , 

'^fci'mftitA^^'jJf  thbsAitiijSg^'^ftbitfit^^'Mfefe  I 

•^fbi'  <ihc'i»im  bf^iritiWiTli^ntd' W^ ((iittehritt^tt^^         <W*n 


xaKe  piwe^  ana  tiiui  ii 

^^ttttteft'  Valnc  i^ '  tHc't>«it 
'Wrrttyr;b."That,'iktlSll'1 
••%^JBK)d(yW    ' 


^dn^'h<^ai4y '^itta  to  th^^Whdlft'wti-  ; 
Itf  b^  Mc^ -^rileiir^diiMXJdy  MlMfid ! 


Sfl'&We''ttt^^  I 

?»iAh  o64avi  m  fSGoliiiiid}iiitevficpBg^//«rsllJb  ritlnA  *rw}i«|ewiu^<sxer- 

affirmed.  :UiOiivA)ii[v^ii'n/vi\tii  tjdl 


Oiit  bail  ,\i,h1  -Mil  M;  p'rvi'-.-in-j  '"  r  ;::.?>  ^  t    -^ •'•.••;...:•.  'i  ••;(•    •••  .  '];» 

Riitofcd^^Bftybhtii^r^rt^-iSg^Vfttld^^ft^ 

,Hj>/ii2i^iM  (?iy^t8ttfgflW5vaj;frt^  Se^§foH;5  U 


,of  U)0.  iliuj^  Qi^C/MwMtPwpj  m  laid  4wii* 
Amtt^t\Qxvh>mmm*f»*^n^  to  the  (oUwinii,;    . 


in'Sum4iCiiQPffjf|Ct^ 
poe  ireKcwjtorttttlfllir 


^   ._  ..   --^^tp^ft«f^,^j^^^^ 

••nbtae  JwN|Hiyl)iter  'rtftebiapMmDipr><pgii(topiiad<iMa 

'jftfi'^-A^ijq  "^T/jE^.ooon  nol   ;>-^  r.*,   ;.[»>;  oil  Jim  r.^^. ; 

break  up  any  paF«ce^4fe|«riB»Mt8j  <eiilidl9inii^^il»^ 
laying  the  gas-pipes.     On  applicatibtl  ^l^lW^ 
X  ia  4a3i;,aSMMdiilw&ibit»]bej»pea^ 

mi&k  xmm^mBNi  oi»xie  ^o^jMPMiia  Mai 

XT  Jo^^BngtHmtlmitBtlHexluipUlnf sf^o^^       ^V 

^VP^eHStt^ga^^^^ 

'/  "Being  m-tt«Bffi  ^A*^f  W^  %[  ~  '^ 


bdk«Mirhc1e 


^Ip^A^  (if  m««^ 


Hi 

nVht   or-  titlh  tn  luiv  part  <if  tlK^  tKuN^-mat^*"^ 

■ 'yuuls  to  ^ttiall  feyet  pf  t^tirf  r,r  w^v 
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j^miiBr^€K)mfporiQmsam^^ 
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t^titti/«fid^  the  i!><«pMdeW>fb^d'taabl6lih'ies:p^^ 
of  JMiitM^^  s»'4s<U>  en^tle' 1^  i6^f^im(itkW^e  ^' 

they  aloti«ib«^<iHglii  t^  ftO^^cm&^iihftM^n^M^ii^ 

And  foimd  «adt.iBoliHrMb3ir  dt^idotjh^tjtotl  edurl/-^^^^- 

tKHai|pii£l4lEp^dbltOi(pa|iiire^uaaa'>to  o£:snf« 

jljing  public  advantages  for  necessary  purpdse«/"tte 
teftM|^ef^i<^i^MfH(^iirtenniV^<i»  cf>^»tiQm  by 

iq  »ft<m(ilie;4^4fU«g^  r^iiUin|r)fr9iii(^9iulb<fti  peoe^^iry 

<i|)rr^f)qp^tiAilfiadmi(lM[ahd/p9nfi^ 

u_^     i*^v.=*  . — ^„ii.j / ^^ -^eifrre- 

i%ieiiaiKt«iMMtf  ifo*d  dn^iffii(€a«  oft  fte  fijitK^'ifi  tokf  ^^ 

le.  Q^Slm.l>^it]oo,  and  ( 


for  r 


h  anc 

irirj ^ „  „^._..„ 

3l90  l)fi<i|ps(<teiciipt^ff flThe  fiitiD0(teli8V)Qir)( 

irv^nwl  infcTerf  dwc|mi^  .  »m**  mmv  v<.mivi 

FVSff^iM>U«ttooe.'>rBo^  l*ife  iMMn^vS,  •ledaMBiiM 

71  i«bTft«Mn-K9idlmbiiiiiih»TaBrrfit^tet  (to  UiQrtihflDpiptyith^ 


-the^fetMBrgilttthodandiwilliQie  ^Owsiui^rUQlfii^ttAY.  Uxtsui^  goi)^ 
>ti«^  ^  Nbthinr<]f Jtiiiit[kibi^,MKrrfri  kiiiifftH  «lV8gwl/4ad»jm/f9r 

Himiglit'lhiDiiwMtBSttKteiMlB'jIfo  tecif«9r.jlhe^j/t»bieDofill)Atiu]&- 
l^iitfdett  <2Stil  fikonMaylSiit)r  the,£jiioiangiidBti8ria»i- 

■  tot';'  *  '    '  '  '•  "f  'J^lJ  ^i''«  -i'  nto  of  o^  mil  v'jn'j  .v,.:i')i>  o-.  yJ  ,lf 
^      '*  Tiu^  J^«>rd  Urdinary  lukvlrg   bcanl  pjirtkd^  aiirj  coniitleriid 

'  pbrntnlfif,  nii'l  docLTiK  in.  t*;njifi-  of  the  ori^iiiul  juiiiki;:  liis.  re- 
(  f rmkrtl )   Fiiid:^  Lb.i(?  *iJvwiiWf  LuLitJwd  Lu  u;tpi.'iiE?ci!i  Uitli  iu  tliia 

'rtiix  mHl  njpoiNU  ■.  .  \. ....,;,...  ■  n.-  -j.  ini 

-  'fflikU  uiftj?  hiUuiie  A  aup**rior  t*>  m"uit:lo  let  l:i3  if jsej.-vk  tit*  i*:li^t 
ttUe  ro«prindm»ta  wi«U  to  <li^.  One  ^  U^at  if  auttlj^g  ojx'u  hh 
i  gfcmiKl  for  ifftd  m  wnwr-^'mt^  be  au  utcomnuwUrioii  to,  tlM^iu,  j^e 
,  fD^ij  tUiiUt  UuO,  tliuy  oi;;^t  to  piijt-  ftir  it-  Aiu>i!it.T  U  lltiit  lio 
1  may  prefer  Iwiviug  tjaa  or  T^jiter  briiu^Kt  iiitvlim  villugi^  itn  j&tuao 
1  general  ^yi^VQ  ni,  luty  \sct  to  h  Lh  ^cout  noJ  j .  ratlivr  thiu  \  aci^>r(l  u\g  to 
[,  the  capriou  of  e^cH  iiuUvliltiJiI.     B^yt  ivlmU'v^r  hl^  Iiitca'^(  uuiy 

J  4Uwtiy  righu  of  nropnt;tgr*ditjj  cat i tic  Imii  to  jx'^iii  such  Qpitrd' 

-  litMift  on  [vi»  jjrouml.     li  i1k'  vnisnU  W  likt  f^*   to  l-j^^v  tluir 

-  bousea  lu/idv  IcsD  duuifyrtjiljU:  by  jiot  teirif^  alLLkWol  tlif  Jijtama 
t  of  iiitryiiycUig  victor  or  ifj^flr  tir  ^lUy  oiher  :iL"LwmiJii?tlp|lijjn,  tlii^y 
I  I  WTO  t  ho  instil  vcs  to  bUiuc  for  U*V?^fi  ^findlfifj  chjjkrtiTS  wltJiji^ut 
t.  aay  prt/visjdoii  for  iliu&t  luxftiriifa.    The  nuiM^riyr  only  gave  tjimn 

-  u  ri)zbt  50  wi^  ibottrt^i  or  ruaj^yn'i^^  iuditufr^  pwii^Hs  of  ^41- 
yjhi/nudiif:i^4is;  ami  tlw^  Ixuxl  OriJiWi^rj*  cajiuot  aj^i,'0  witU  th<s 
'J  l*hv*riti;  ilwt  4  rigUt  U?  eut  up  tho  104- i,  ^d  to  lay  it  v^in$iXiiS^ttU}i 
]  with  i»ipvf,  cwi  be  cyn8y*.:nSi  a»  whJp^clK^dt^l  luidtr  tUtt  ^ir 
^  or  uauni  moi  of  u  rijiad  uf  wliicb  tjut'  4i'^i  U?1o4t^  to.aiiotliCT^J' 

A  reckriming  t)<>te  wASprest^nLcdibr  ibo  iv-flpondentB 


**  The  Lords  having^^ 
,  Armour  and  others  asaT-' 

disputed  avennenta  of  the  1 
ing  issue  to  be  tried,  of  which  they  direct  James  Armour  and 
others,  the  recTumers,  to  standi  pursuers  at  the  trial,  and  the 
oomplainer,  Darid  Stew^  GaU>rBatlL  to  stand  as  defender,  yiz. 
—Whether,  for  fort/^A^s  WSip#iWb.  before  the  18th  of  De- 
^mber  1840,  (U2iJaM;^.i>H]g)iiaiBealPWiffi  George  Street,  in 

^ajyot 

"ustees, 
_      rer  the 
control  and  superintendence  of  the  defender  or  Ul^mrtlft^  and 

dPigni^oi^miiLq  tainted  or  r^p^ivd  by  .t)w.^d 'd«f^di:r,i^K^ifl 
I  ^i^^r^;  or  *hothfT  ^rw  pur^  yr  podjotw  i>f  ith .eaitf  atreets, 

.  j8(Hd Atri-'^'is,  or  of  ekljcjr  of  UiiUi,  wtjitj  piiblJt;  vimki  or  hi^l^ays, 

;^ciniwafft^^  wui  fn'pwirtid  iis  ubry^d  ?  And  tlu?  Ixjt\Is  fitri^^i^  di- 

■,  xc^  Xk\'%l  ia  the  QVti»t  of  tbo  jury  iJudiiig  tlua  tx'r|:yii  {wrM  or 

p^K^on^  only  of  i\\g  luild  «tmH«t  (ir  uf  either  i^tf  tlu9m,  urg^. public 

,  roftds.or  hijs^lti^ayji  n^  ofor^aiJ,  thv  Judgio iTyiog  tl)^  c^Hfn^hall 

,  diiCK^  tUe  Jury  tr>  ni^rk  off  on  a  pknfif  tluj  ^td  sLr^t%'Aio  be 

.  referred  to  in  tltdr  v^rt1Lct|  an<L  n^iirki^c]  by  ihe  citrrk  ^i^  t^tive 

„  tji^^gfeSdo^  or  caufl^  tbo  c.ltirk  to  ti^e  trial  to  do  by.  nt  Ui^fr light, 

what  parts  or  jiortioijj*  of  tluo:  MiU  strt-fci^  fAi-  uf  <^'Ultt^  4lf^j^hem,> 

are  so  fu  und  i*y  be  piiblir  pfrri  u  or  bigliv^-^iy^,  ami  rntiit  to  John 

*^W3ttfcrsoii,  lond-survQor,  Ohu*^^,  t6  hiiikt  a  tUttey  sim  plan 
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the  6bmniimicat9on»  thereto,  layiiu^  oovni  on  t)ie  same  such  ob- 
jects 91  either  pttrty  yi3K*^tdre;  itdd  dfrcsct  «te  ptnrsiicsr^  tfif 
tttcrlMe  lft^'git«  4ti^  f\tlii  In  eyicfeiMee  to^e  iwy  ?  e^d  a«per- 
9e4e,*iir4li6  riitaii^limc^  tiie  f^iFthdt  tdytdq^oC^ie  aiidiecl&nJ 
hj^note,"     .    ,  ,      •    '      ■     ,  ;        /      .     :  :  '  : 

,  Theiea8e.«(ccar«lio6ly  ipa^^tiied  loo  iw  Match  1843^ 
1^  th^  juiy  mtunied  tiie  fUk)tiiing  VQ^^ 
t  '^^Fhid  Ihaty  fbrfi>rt]r  yesra  of  t^vTArda  holbre  the  IStll  dirf 
oi  December  1  HO,  the  whole  Iftieadlh  of  the  main  sttfeet  boq^ded 
Gj^  die  hoQ^  on  each  aul^  from  a  line  drawn  acro9»  said  street 
at  (GrayHeld  Place,  marked -A  on  plan,  to  alinedrajrn  across 
said  stre^  ut  the  corner  of  feu  No.  15,  marked  B  oit  plan,  aind 
George  fifil^t,  IxAmiied  hy  ihe  houries  on  the  west  side  to  the 
mien  wall  on  th^  pp^^osijtei  aMe»  firom  ali^e  across  si^  stteef 
fljom  the  ccmier  of  feu  £fo.  11  to  comer  of  lem  No.  12,  masked  Q 
od  pUm,  to  Dalintober  Qxiay^  were  public*  or  highways,  and 
niltle^  the  control  and  superintendence  <Sf  the  road  trustees,  and 
maintained  and  Teixdrod  b^  them,  and  were  not  under  the  con- 
trcA  and  superintpudtoee  of  the  def^^r  or  his  ttuthor^  and 
were  iK)C'ii;ialntain^  or  repaired  "by  the  said  defender  or  hbi  aut 

.,  The  Court?  tjier^aft^r  applied  the  verdict^  and,  on  2^ 
June  1843,  ^w  Lordships  pronoiiQC^  the  ioiUowmg 
judgment:  ,..;..  ;    , 

"  The  torda;  having  resume^  coi|sid^rat»on  of  the  rcclaiiwg 
noie  for 'Jamefi  Armour  and  others  against  I«ord  CockbumV 
nitterldcutor,  date3':^t6  d^y  of  January  i842,  and  heaid  ootmsel 
for  both  p«<rtifes  thei^n^  and  hating  iconsidered  the  eflfect  ot  thC 
ti^ptii^/tlMiJv^.'upoa) the. issue,  in  Uii& causey  anS  the  nature 
(tf  l^ft  QTwin^  ai^rafi^a  pf  ^^  j?art^  in  tlie  In^qor  Court,  in; 
re^tofthe  8aid'T6rdl9L,  sjter  the  inferlocuior  o|'%,!Lpm 
Oroihaiy  reclaimed  hgaihfitj  qdvocafe  thje  catisc,  and  ofnew  re- 
fusecthe  priiyer  of  the  oiH^nal  petition,  and  dismiss  the  same 
sp :fhi  as  ^ :  molsimera  ^aaei  concerned,  and  decern :  Find  the 
advocator  iiahl^  in,  the  expi^nses  incurred  by  the  jrecUdmers  li) 
the  Sheri^-Coujt,  and,deoem  fCfT  payment  of  the  same  as  tax- 
ed :  ^rartfter^  nnd  the  advocator  {iable  in  the  whole  expenses 
ifiGi!t«ed  by  ffio  i«chumerdlin  this  Ooiirt  and  at  the  trial;  ap- 
pobit  JULiKdamitihereof  to  1^  kdged,  and  remit  to  the  auditor, 
t^jXfW^.sam^an^to^epofft,",;   . 

•  Agai;tol>  this.aiidithe  prsvibtis  judgments^  unfkT^iiiv 
1^  (0  ))ijii,  Mr  GfalbwJath  appeided,  pieading-^1.  The 
appellant  belig  theli^^aWe  twopHetor  of  the  whbld  of 
tbdthree-^n^c«rklahdo£BaIlegreg^,(dfwhiehthe  struts 
ofljiidiiltobet  are  iportiODs,)  subject  only  to  th^  ie«- 
ri^)^  gcabted:  by'liim  or  his  predctessors  6f  certain 
poirt*  )of;8aid  Jimds ;  and  ik>  part  of  the  streets  of  Dalin^ 
t«ber,j»viiig«bee^'ofMiT^7^  tathe  febars  or  to  any  one 
ela^  and  no.  party  having  acquired  any  right  to  any  of 
thfiae  ^^ets  exofp^  ithe  privi^ge^  of  using  the  smtiBUie 
ofjapmd  tif  them  aa  aiJOad  or  aoeeasi,  the  respondents 
ar<d.fiotenttdndt<^^»itn]^  or  4)]^^  any  part  of  the  said 
streets  far  the  ^mrposdx)f  l^yii^  gai^  or  ^vatc^r-pipes  with* 
out  the  apfiellant's.  consent)  and  authority  to  that  eikcL 
SL.II^bere  Is  nbthing^in.ikBi^erdiot  ^  the  jury  inoont^' 
piitiible.yith^  ^:e«dlasive'  of  Ihe  ri^  and  title  of  tiie 
appellant  to  maintain  the  present  action  of  interdict. 
Assuming  the  validity  of  the  verdict,  itjaiust  of  course  he 
h^ldihit  the  St^ets;  to  We  ext/^td  therein  menaon^,  are 
"  pi^Bc  or  high  ways,'*  under  the  control  of  the  county  • 
road  trustees.  But  wha^  then  ?  Do<^  it  foliorw  that  the 
aplpellant^s  0d6  and  interetf^  to  oppose  ihe  respondents* 
c6ntempfeted  tn^asnrea  aW  exdijded?  Certainly  not. 
1^x8  equally  oppps^  to  prinpiple  ^d  ^nthori^  to  Void 
t^ti  the  right :  to  a  "  puMic  or  highway"  carriea  any 
pp^pehywh^^er  iA  thb  ^dlwn  on  which  it  Is  x^oiistruct^, 
tdg  or  0V56r  which  it  passes.  A  pubUcroaA  di^riai,  from 
a  mere,8eriritttde  roaidy  in  this  tespect,  tfiat  while  ibt 
rignt  t9  use  the,  ktter  is  a  mei^  prlvile^  annexed  to  ^ 


the  .4^kifa4,^eB^Qi^>^  T^l^tne^fl^imtW 

V>i^  to  th^  pfi#ic. ,  ^\.m  ^mviBf^U  tfne 

^.]y^e  jrlght  ie  \sk  ^h.^PW^wAetajitiiil^jthBsiw^  \ 

#her  wojpdB,r<h«^,ri^ilil  in  ^e  ioa^oaej^xllsiii 

^th^r: is.truly ^^  iPi^trtf  #w*^j:8ftil  %)m^  h 

^yuefffpf  jhe  gijwid  Wib^;#^fll^.ftPJrW8k'4ii*i 

M  ifmsis^  <  tbi^  wJM(Vft^rflpliel^  of  ,^.«riMi  eaiy( 

in  so  for  as  tho  swfs^  i^^r^^^md  litlN^  j)«^(^ 

tberpad.'   Xhenio4on.  thiM;r  the  To»4'0wiw|k^ 

tlte.  proprie^Kf  of  th^  9^lym.  np^  lAiA  <i^.jwli 

fenaed  wiU  not-bear  e)os^esAiBiii«iioo«.  KibttiK 

the  ^aae,  their  riglrii  Ip  tJU^t  yt9^^y  HB^^ltatoCoAB 

pro^etoT^  of  ^ound^  wot|14  feadj  a  eaio  M  cAm 

Tbe-ptoiffietor:  of  tbei.e^te  on.ivUA  iltulDnil 

were  \i^  worU#ft  ooafe  ^  ol^  itUnmk  ;irittii 

0Qtate»  tr0«ld  bf^.bcfOQd^o  dif^Bfaitieygopefa^aHB 

reaching  the  place:  ofver  whkhthalitHtof  niiuikadtai 

formed^    Qr  th^ro^  tirufitees  nu^tw^^tfeowM 

sitimted  linden  tb^  spa^e  ocettf^ed  hy  the  roftd,  or  ^ 

migM  seU  the  saifHi^  to- third  if^^^nfolSmik^mi^ 

thi»origi9iilo^>^n^.w  whs^e^teytoltherMlmM 

On  th^  sam^  asmiinp^oci)  lhe.ro«4  ttostefisiNMll 

ta  be  d|8altwi<^i4>^  heti^  ti^t4iM.ofTtlie;gttodMi 

pM^hy^^epublMi  road.  iAiKl.tbe#ftt?^.wlio«««m 

of  thftgiroimd  brfaro^^th^  rodd  w^lfocniMt  nwHi*' 

the  ground:  ^  «>pi^cq^t«d9joeii«$.|Q  h^  feidbart 

ofhoiilOTw  iTh^i^s^^ifoiJidbitbiifdeiii^^ 

tioE^pooift'-ialW,  a»d  olher.puWift  m^^,^^ 

bnrdena»affditho  liktter.  WU4,  l«^vtatil^rtefte«te 

SMehh^fifteo^  •  ¥iMOiteivw«r^^jlilefeH^tnleiili)<l 

ofpaprtiea,  tho  most.  ftiK^o^loud  ^eet^  noiUkep 

d«i$ed  upon  th^  fe«idaL^n«r^  ubder  )vv^&allii|i 

Scotlapd  are  held,  .-h  pivty  .b^oto.wlviia^iM' 

pitbUc  roadisi^nn^ii  i^  infiie!»&of  iti^iiail* 

suf&ei^  of  his  prepay  harden^  With,  ar  sMtiM* 

were  to  be  entirely  divested,  io  thaietterft,  o£liii# 

of  prtmerty  itself  wc^uld  of  eourso  ceas^  toI{bitM 

to  bo.  U»e  taa^al  of  the  jstq^mt^  aof  v^iUldaeSM' 

pro  kmio  firom hla^Uigatlon  topaytbe  ftiMiH^t 

pulated  in  the  t^cUkndo  bf  Jus  i^vcstdorda  '!Ebfj# 

tr^t0e9,  on  th^  other Ihai;^  Wc^I^,  qmad  VmffH 

so  appropriated^  become,  vaasalft  i^ihm^t^^ftim^ 

would  be  £able  t(mJStip<ymMpon^mgMmn^^ 

dutj*  oAd  other  eastialties ;  kod  fhey  i^idiij'f^P«* 

be  placed  in  that  po^aob  ^dthbnft  f^stb$ifi4^ 

tored  oi:  iroeeivedj  by  the .  supeiaocy  tfd  i|Ui#ft 

knowing  any  thing  ftbontiho  sriattal^iki  JMiii  <il* 

with  thos^  feddid  rides' whidi-  i^vveftSOy  tjM^ 

trantoiission  '  of  lailda  iif  Sqotiaad;    JuwOp' 

pr^^erlyof  the ^ajvrn,.  npoa  th^.^QifiMie^ ^   . 

puhfic  ntod  is  formed^  mtm  hdd  to  paw  flMUtfP 

mel!  own^r  lo  the  rodd  hraet^^  Jhem 

would  be  unavoi^Ue,:  atid  thaahbu^d^ 

still,  more  glafiog  in^UMie>innhei<DiB 

aMiongh  the)^  b^oog  to  .ttoipnldis^j 

otherwise,  have  ndt  yet' been:  plaetd 

c&use  in  tho^^asesthei^  wooldlMff 

partof  cHil^antxB  refiaremcp  i&'-lb^ 

orpnbiio  bncAeoif  <h:  i»f  vaaadi(«^^ 

ovmer  of  Ih^  sul^jsie^  a9it^r  ^ 

r^ht  of  the  rbadtaiisto^iB)nQ|[ 

prietoc  of  thf  groooil  boLihi^ 

is  fozinedv  thidir 

part/s  right  of  ^i§fet.  „,       ,  ,^  „  ...^^ 
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^uod,  19  tnUy  a  i^bt'  6f  dervttttd^ ;  "ftbd  tlt^  i^t  of 

lomnium  or  property  is  left  entire  with  the  fortner 
»wner  of  the  ground,  except  in  so  far  as  it  k  burdened 
irith  suoh  right  of  servitude.  This  being  the  case,  il 
bllows  that  those  rules  of  law  Which,  as  already  shewn^ 
egulate  such  rights  of  servitude,  apply  to  the  pi^sent 
ase.  Hence,  even  tho  road  trustees  themselves  could 
lot  ha^  appropriaied  the  sulijacent  Mohm  for  pur* 
foses  quite  different  fron^  that  of  a  public  road  or  high-' 
ray.  And  still  less  are  the  respondents  individually 
ntitled  to  do  so,  since  the  right  of  servitude  has  been 
icld  to  be  vested,  not  in  ith^aa  but  in  Uie  road  trus- 
ses, for  behoof  of  the  public,  quoad  the  streets  men- 
ioned  in  the  verdict  of  the  jury.  By  the  la^v  of 
kjotland,  a  **  public  highway**  and  a  private  road  are 
ight«  of  pn^cisely  the  same  nature,  in  regard  to  the 
rineiple  on  which  they  are  founded,  and  are  only 
ifierent  as  regards  the  extent  of  thetr  application, 
nd  the  parties  for  whose  benefit  they  exist,  llie 
ne,  being  a  public  right,  is  enjoyed  by  the  public  at 
irge;  while  ^6  othei*,  beings  private  right,  is  con*- 
ned  to  the  use  of  one  or  more  individuals.  In  nei- 
lerease,  however,  does  the  right  partake,  in  strict 
ad  accurate  definition,  qf  the  nature  of  property* 
'he  one  as  well  us  the  otiier*  is  rather  of  the  nature 
f  a  servitude  or  burden  on  jproperty.  All  the  authori- 
les  concur  in  this  view  of  the  msitter :  See  Stair's  Insts. 
.  ii.  U  1,  sec.  ^  s  b.  ii.  t  7,  se^.  lO.  Erskine's  Insts. 
.  ii.  t.  (^  sec  17.  BeU's  Prin.  2d  edi  siee.  659  and  660. 
lie  law  of  England  is,  in  its  leading  principles,  the 
ime  as  that  of  Scotland.  It  is  thus  stated/  ^'  That  the 
ing  has  nothing  but-  the  passage  for  himself  and  his 
eople,  bnt  the  freehoM?  itnd  all  prodts  belong  to  the 
wner  of  the  soiU*'  Again,— ^  He  (the  owner)  may 
avc  an  action  for  digging  the  s^il."  \  861.  Abr.  p» 
<)2,  letter  B;  2  Strange,  p.  1004;  lBarr^p/ia3i 
;ro.  Alv.  Trespass,  p.  821^  aikd  tidi  Dovatson  t;. 
ayne,  2  H.  Bl.,  p.  528 ;  Rex  v.  Birmingham  Gras- 
ight  and  Coke  Company,  \  Bam.  and  Cress.,  p.  506 ; 
id  Kex  t\  Brighton  Gas-Light  and  Coke  Company, 
Bam.  and  Cross.,  p<  466.  S.The  verdietof  thejury, 
1  whidi  the  respondents  rely,  was  art  incompetent,  or 
,  least  an  ineffectual  proceeding,  having  taken  place 
I  the  absence  of,  and  without  notice  to,  the  parties 
liefly  >conoemed,  and  also  having  taken  plai»  under 
I  ordeif  or  interlocutor  of  tile  Court,  which,  by  its 
rmd,  must  be  held  to  have^reserved  all  pleas  or  law 
id  reme4y*  The  aj^llant  takes  it  -to  be  clear  that 
je  verdict  which  the  ile^Kmdents  have  obtained  does 
)t  amount  to  a  ru  judicata  as  against  the  road  trustees^ 
ho  were  no  parties  to  thfe  issue  or  the  record.  The 
lad  trustees  may  entirely  rq)udiate  and  dischum  Uie 
irdiet  as  affecting  thenu  They  may  maintain  that 
ey  liare  no  concern  wkh  the  streets  in  question^  aiid 
e  not  bound  ]x}  ^perintend  or  maintain  them  as  pub* 
I  liighways.  The  .result  may  therefore  be,  that,  not- 
Lthstanding  the  vevdiot,  Uie  appellant  may  be  obliged 
maintain  the  streets  in  question  without  any  assist- 
ice  from  the  roAd  trustees.  The  appellant  ought  at 
a3t  to  have  been  allowed  an  oppoi^tuuity,  by  an  aci> 
ya  of  declarator,  a)v  other  competent  mode,  of  calling 
e  roftd  titffitees  into  tiM  fields  b^^e  any  tlnng  wii^ 
•ter milled  in  regard  to  thei^  right  to  thO  streets  l** 
jestlon.  It  was  only  with  these  trustees  themsely^ 
SCOTTISH  JURIST.  ^> 


as  parties  tio  the  rec^^d,  that  any  satisfhctqry  result, 
^  touching  their Rights,  qould  be  arrived  atp 

Therespond^nt^i^/ttwMr— 1,  That,  by  the  law  of  Scot- 
land, public  streets  or  highways  under  the  charge  of  the 
road  trustees  are  the  property  of  these  trustees,  who 
alone,  and  not  the  adjoining  pr(^rietors,  have  the  Ex- 
clusive management  and  eontrol  of  tne  highway85  and 
are  the  only  parties  entitled  to  complain  of  the  roads 
or  streets  being  opened  for  the  purpose  of  introducing 
water  and  gas,  or  for  other  8imil;jir  purposes :  StaJr,  1^.  i^ 
1 1,  sec.  7  ;  b.  il.  t,  9,  sec.  30.  Banktor^  b.  i.  t*  3,  sec.  4 ; 
b.  ii.  sec.  2  7*  Krskine,  b.  ii.  1. 1,  sec  5 ;  b.ii.  t.  6,  sec.  17. 
Bell's  Prin.,  p.  246,  sec-  638,  4th  ed. ;  p.  254^  sec.  648; 
p.  254,sec.64D.  Road  Act,  1st  and  2dGul.  iv.  c  43.  2. 
Although  it  should  not  be  m^e  out  tliatpubt^^  high^ay^ 
or  streets  are  the  property  of  the  road  trustees,  in  the 
full  sense  that  the  adjoining  land  is  the  propert}'  of  thd 
adjoining  proprietors,  stillthe  liglit  of  th^  public  iu 
these  higlivvays  and  streets  is  such  iu*  lo  t*uiiicr  upon  tliti 
road  tirustees  ppwer  to  permit  the  hiyiifig  of  water  or 
gas-pipes  when  required  for  the  convtMuciice  of  a  (own 
population,  and  is  not  limited  to  the  pui  ^jude  of  pasdfigo 
over  the  fiuperficies  of  the  roads  only,  t5.  Even  su[>* 
posing  the  Appellant  tb.hav^  some*  reserved  right  in  tlie 
public  streets  or  roads  of  D«diin>tob€F,  or  that  the  gtrcct^ 
were  actually  private,  he  was  not  eiutthd,  io  virtue  of 
l^is  reserved  right  6f  right  of  propertt,  to  prevent  th^. 
respondents  from  introducing  pipes  for  iyate?  of  gaai. 
since,  according  to  the  implied  agreement  of  parties  to 
a  feu-contract  in  a  pl6n  of  continuous  toivn;  houses,  the 
use  of  the  streets  is  grtuited  geh€rally  for  the  acoomtno- 
cU^tion  of  th0  i^h^bitant^  ,accoi;it)ing  to  t^e,  ordijnary 
wants  or  necessities  of  a  town  popidatiopt  and  tfte  uaa. 
of  the  streets  or  common  pass^es  it»r  the  introduction* 
of  water,  gas,  common  sewers,  and  thelfltfe,  fells  as  much' 
under  the  agreement,  and  is  as  much  warranted,' as  ihe 
use  of  the  streets  for  passage :  8e6  Forbes  v.-  Forbes, 
20th  February  1829 ;  7  Shaw,  p;  441 .  4.  llie  superiors 
of  the  toiim  or  Ullage  of  Dalintbber  having  feued<  th4 
ground  with  the  full  use  of  the  streets  bounding-the  I^Us, 
and  never  having  clMmttd  or  jexercised  any  ri^t  of  pro^ 
perty  ih  the  streets,  or  having  it  in  thiair  pbweil  to  do 
so  cousistentiy  with  the  use  of  them  by  the  fetiarB,  the 
appelant  Ims  no  interest  in  the  street^  to '  prevent  the 
inhahitants  from ,  laying  gia  or  water-fiipes;  5.  The  ap4  ^ 
peUant,  by  hb  lucquiescence  in  the  operations  6f  tbe  gal 
company  in  the  year  1B31,  and  suSsse^oentiy,  not  only 
bari^  hin^elf  from  objeating  to  the  ^ntjber  exifension 
of  gas  throughout  the  town,  but  <tQiifirnied:tbq  respon^^ 
de»ts'  construction  of  the  contracts  ^h  the  feuarS,'as 
entitling  them  to  use  the  atneets  for  laying  the  gas^iuid , 
watei**pipes. 

Ij^rd  Campion — My  Loittft  tJiiji  ca^e  Originated  ia  a  iNstitipf^  | 
to  tile  Slierijf'of  Arg;jlUhire  liy  tJic  apptllaiit,  as  Jitfriliiblf  ^ra- 
prii^tor  of  tho  Imhh  cif  Bulft^gTOjf^ajj.  TKe  pt^tltion^  after  »tat- 
iiij^  thiii  tlie  tow  a  uf  DitUriiatjer  u^  bcc^n  laud  oiii  on  tlw  inid 
UtnU  ;  %liiLt  the  tV^uoTH  hn^  free  kh  and  culry  Irani  Uie  «tr(^i4 
Qf  tho  ir>wn  to  tiii^ir  leiiemf^utSt  but  that  no  port  of  tpa  alvaiil^ 
had  bt^<n  granted  U^  ^ny  uf  tlic  feu^ira^  atlcgtxl^  th^t  the  re-^ 
iipondf^ntfjf  fiooic  of  w  bum  aro  fL*mir«  un Je  r  the  petitiutigt,  jmd 
uilicjra  w|?Tu*oiit  nil  iiiODn»^f''itt'il  ^ns  company,  had  tvsvAy*^  to 
cut  into  uie  euil  uf  omtnin  ftrL^^t^  iu  ih«  town  ^f  Dolintober  for 
the  piin>t>^  uf  Uyiiig  |4pt^»  thi*rt*m  for  tli^  conn^yanee  of  gas  or 
^iiirr  wit  hunt  hb  cmt^ut,  pi*^^Ml  Lhat  tJiey  nii^ht  he  mt«rdict^ 
^l  i'mm  cutting  bt«  or  tiptiiiiii|(  atiy  part  of  tlif  smd  utiioote  for 
lOfcjH  »  t*urpo»a  wittwnt  his  tNTOBcui.    The  case,  Uicivfans,  wllldp 
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lo^r  w;i!i  hw,  ;ml  thnE  tljie  ftuitH  hi«*no  jpnvhte  iervitudfe  6i^ 
Ifceia  Iwyiind  bti  amt  ei^tiy  to  tfidfr  t^eifi^tB  f  btlt  he  aBW^^ 
Jlifit  Uiey  wens  lugtmnV'S  ovefVmcfe,  tht^  public^  bAd  a  Yi^ht  'of 
jmiaa^.  The  rwjiontSents  admftte^,  ^*  that  at  the  tSme  wfcen  i^ 
prcteijt  appUcattmi  it  a*  pteaenlcd,  they  unert  about  to  ctit  open 
pjirf '  f  t!-?  ftr-:' ■'  -jjiilvd  Georgd  Street, 'in  Dalintoher,  fW  the 
piirpos6  of  layinfe  j^p^'  fbr  the  coi^eyance  of  ^  to  sfevenil 
Jvoiwes  In  the  said  8t,rte«t  without  the  con^tirf  the  petHioneri* 
',t?i|t  denied  tbftt  he  ya#  entltldd  to  complain  of  this  act.  •  It  WiH 
if^  iiatuifal  for  jeour  XiOrdships  to  heap  in  mind  the  nattit^  tf  Hm 
tsm  which  tho  petitioner  at  fli?st  put  forward,  and  that  th^  in* 
terdict  prajOd  for  ^tis  to  he  merely  promectiye,  ditttirWAg  no^ 
y^ing  thftt  actually  existed,  whether  hy  right  or  by  wtonjf.  '  A'rt 
interdict  vasgrartted  by  the  Shcrhf-substhute,  but wa» r^cHlMS 
Ijy  ordei:  o£  the  SherifMopute,  on  the  ground  t^Mlt^•  a»  tlM- 1^ 
^nondent^  )iad  a  tightl  to  their  tens  with  frc6  iA  and-  e|ttr^ 
■^(hereto  fVotn  Iti^  atreets,  they  were  ehtttled  to  introduce  watA 
or  gaa  iitp  fheitrespectlv^e  tenements  by  means  of  pipes  liiid'iA 
the  atreet^  and  that  .free'ish  aud  ^ntry  to  a  man  and  flte'ftcriiifi 
,i^xto|)dod(  to  froe  ish  ajid  ^ntty  bf  vrater  and  gito  in  the  cuato^ 
>ry  m^anpef  Jo^^Fhich  >uch.  commodities  aro  ^neraliy;  iittit^ 
duced/  Upon  a  process  of  advocation,  after  rolumlnoiw  $tate- 
to^'ntV^Jf  ^8  aud  pleas  tp  law,  Lord'Coclcbum,'aa  tionl  Ordi*- 
;iiftry;fb\ma,  th^tthe  jiethioner  was  entitled  to  the  irtterdfct 
'ifgafist  ithe  qpefaing  6f  the  fbil  pf  the  itretts  for  the  cowveymi^ 
bf Hfa^r  dr  gas  bj^  jipes.  ^He  teoalled  the  intertiict  eon^itted 
cy.  kndgave  expensed  to  the  .adVocato*",  Ijoth  in  the  Cburt  eif 
'«^?lfoh^and  ftiHh^  Ihpiio*  Court,  Inthnttmg  M*  opfcflSbn  lii  a 
\(hol^  ahdi)ilhy%d^  that  the  ittmd  rights  of  pwprietorship  en- 
title tlh^'^ropnetdr  tat<^tt^^  operatioiis,  for  thlit 
^vl^g/^'ttaperloi^jbniyghen  the  ibuart  a  right  to  tue  tM 
'street,  orix^fbr  ilie  ordik^py  piutpoies  of  miperfieial  aeces«, « 
ri^t  to  (iut  (nto  the  Bifil,tM  to  Iiif  it  permaueutly  irith  pipei, 
tCDUldnttt  }fe'<j6nsideMtoc6mwt!fei^ 
^es  of  a  tooA;  of  whibh  tlie  ^cwrh'htlon^  io  anofh^. '  On  a  !«>• 
clkiming  note  !»  ^h(^;S^!cond  DMsHm  of  theOburfrof  Sessiotf, 
jTof  reiidotts  wHdh  ifjthe  ca^e  faof?  b6ihg  reported,  ind  no  notes 
"beirtt taken'^f Tt^lmt fellfWmi thii leitrtied  Judge)  wid havfe beefi 
kn&^(^'iJ^^'&iMtk^'.maf,^^  great  difieultyie  iriob- 
fectttrt,  the  following' fciue  traTti&ebtea:-*^  Whetheri  for  40 
yfar*  W  -dpwaids/beftJrfe  tWr  Wth  BeeewAer  164^-  Oie  miM 
^r  tti^h  Bireet,  atid  George  19treeft;'  in  IMint^/ber,  Were  public 
ytMs  or  iii^iwi^rs,  aiid  liSderthe  control  and  snp^i^tenddnee 
'^tlie  md  trustees,  and  inaiUtkitted  and  reptf^ed  »y  l{h^  attd 

*  were  not '  tinder  the '  c^htiol  ahd-strpcrijrtenaedee  of  fh^  t)et^ 
''ii^er  or  iife'  a^tfiorfcf.**  A  triil  accorfihgiy  took  pkK^  nyheni 

tw6  Jtity%ttrid  ''^th^^st^hf  ^  ^estion,  for40Jf6Wiaftd 

itp#s^(&  had  beien  ptAme  0^  highways^  said  tiudef  *the  woteHA 
"wid  subcrhitetid^ce  oPfhe  i^ ttti^t^'  «{idtMi«rtliikd'aiil 

t^air^  by  them^  aiid  were  hot  tmd^  theeonttH)!  ttoA  Mifterii»- 
'tdhdcnce  1^  the  pctStioner,  or  M^tmihort*  ^^  miOntallMd  by 
ihenr.!^'  (fhcremjon,  the  SecoudTOvisiob,' <it  i#  «did),  wMobt 
^fetpl^bdnii'  tjieirreasotts,  ai^-a  necfe^i^  CodseqAettoe  ottii«>t»(- 

laift.  W^re^  Eferd  Coekbum'ft  i|ft^ocutor,Tr«JafllW''Uie4ftflei^ 
^dlc^;ttnd  dkthfeted  the  '^ifi^ttidtif  ^t#i"^he  pi^^t'A^ 
.^j^l  tO'yot^lk)MW%k4«4  ife«inj|t  tWs^  hUrt-lnleriddutdf  ief  *tlie 
'biibW  J#^giidu/  ™-my  hiittWeopa^     t^lid^di,  thidiii^ 

t<?r^x:TitDr  ou^ht  to  be  rcrcr^ijd,  .and  that-  of  £tffd' doekbiRii 
f  affirthcfl.  In  tht!  -ftrat  p1n«>  ft  -tt  -^uite  clear  -tbot  the  mA  of 
'^csc  streets!  Is  in  tite  ffppol^ftn*,  aMthafrhe-hlOttfl'DIW-ill^lfc 
't^  priipfrittor  over  the  sffll  of  ffleto,  toilewF  in  att^ftfr'tttf^tlie-^Mil 
^itHiy  W  taken  Ih^m  him,  !>r  hi^  tights  riiity'^4ilip«k«A1)y  the 
%maicIt'r!ition  that  they  are  STir[:haYepDfeii'BboVi&  Wy^Mfl^^db- 
ifc  li^f^hwuy??.  mniertlfl?  CTmtn>rfandTiupferinlen^i*ee  of  tlie^i«Ml 
knmtm  fcJT  tht»  counts  of  A*j^.'^'  Thfe'^6«*#  |)t^d<)HcM;ia^ 
'  kiitffWf'nt  c-virlonet?  nf  lipfl  title,  ,'^  ttf  truth  it'cahllOtibiQc^Mleib- 

•  Cd  ^«v  tlic  ftunr^,  whrt  f^lsfm  mi&6?  griWti^'ftWih^  that>fil«fe,ailid 
db^rilFljT;,^  tciictiii^t^  tviTirUei!  bjr  thes*  Blre*flr'iis  iii^p9c^Hy 

W  thi'  ii^ithrw  ttf  t)ir  App^Hati*,'  «»d  B^lng  mOuA  Keiv'iCiltt^ 
AVer+Tit'^vtryi^tftH>t?<.  Tlro^ ^t^eiM«)e4 ^ad- <ff nop^ogr^/the 
[#)!r  knfl  Inyirti?  irtt>-pir>f^.  ^tuu!^  i&^dbUht,*/Jr**if/%c«iblBia^«a|L 

^"      *     '  ^     ^  ^ttitoai''fyr'aftWfit»i«l*t?l(y^*ife 

r'1i»#  ^»<M^»(^t6^>«bubaitfe^cli9  dtf. 
totM.:  The  flm ^s^ttai^  hytthe 
Ifi^hM^iiiiM'fbe'^'^AMFh.BriMfc 
>'tlfl»^^{x>iitidilb>it<>^»a3(jaRtege 
1 1  [ii^«r#ei(M)2r  ^bH(ynfadi^^iM 
i  ^M«d»<^h«r  tbMi^  tkatr  otWiii^ 
tt^*>*^;r3r  th^V  HiiTfr  Imeii  ^s\Hb»S9M9^  liliHUrrtipMifteifer 


^Mcnt:  fonnthitfrfrt  fttr 
owntTT  of  th^  •or],    I,  tlv 
'f^rt^nt  p(n*i.*  on  which  it 
^liiW  t)f  Hfvjtliiml  Oio  60 iT 

'^lii-HitT  ttm  n»<**^  tfic^i 


il^ei^'MMOlidi  dieii.iili09,ilt  <Mlite<to4iib^«ta^tfM 

MSAIbi^ mi^  Aotbffti, twra frtif  tm^iii|i  ii,ltoriWsiiifiM 

<veMM  iflr'g«i^di<MiiiKliitii{Ofai&  U^  lieiRdUtviMibciM  Istii 
ity^90'4liif  Im^^lOiV  nii^tiia  4nrbigtL^iiffe  'mm  Uimi^ 


necfe  the  diflfeMttt4Battil  oTdifo  «<ptflnKtedi^tttiMfir«t  tnl 

l^sed  tolleiMuitfiriwtf'  But^  Il«fe  tintaD^aitfairik^Maii 
th^  ih«re1»i  ii»giimokd|Tk*Owitewg&Th^M»*itti 
b  )ifOpa^fli»tt '-m ^Mb^Ufdflb^TiMbaqMDSeiai  ^ meailiiKiM 
4nn^M^eA^tj^tK^fibMi^fi^  mWit\uk4 

AM«^tbe3^  mean-bb  «dty  ttuonefattPliigiiipiiiiwiMiHfcw 

th^lng^ldifh4viiy»§i«Stoollfliid  aiitlmiitfii&MhMjjN^ 
the'bvbHBTMMieintt^  ^r>Hiynnfi wlitiiioMatpii  li^p 
tXfMb^^and  «bti  aiiytpqf#AiDiPory«UiMiiiMhiii<ii  ilttai<k%0 
^'^tfSlftiO^  <bi>^wMAuaift^ilMdiri  fiii^TBa  ^piqin     '    ' 

mahi  in  the  ivtvals  ifntetitedr. :  ^^hiiiUgfavqribripikM' 
kiMg-f  butwhAtiis  .lIPMMnltion'cf  ^4Kiii|Miyl?  o^  Aili 
^iV0r  wtUAtUe'plblirlirr^'a'f^  «f ^iiMiagti  ^aiTtttetriHr 
^^rbb^s^^lml  Kld8h#i7  ti^rt^e  iehiiarx^'fedliii^iiAte 
way^  (ara  %ai»iray,  aiwy  ijaHghtf  ^  p— gaJBlfiHiiiiii 
king'!:  silbteotvwjfttaotit  ililfodltoi>*«AB^  tet4</in>Mi 
tf  9drb«8  «:  IbibeBr  -^hetiiev  r^Mtlrsiif  mrdp^dsUqi^ 
not  t(MOl^thiaLJqfteMilMl,  tt  lA  tttg»wiig^d(flMte<]flws'«iii 
tateut  i^>  lUe  putilieiWfitodB^  bot  Mi»  rigfatitialtti  ai.  ifli 
^toalete^iii4«whitegKpiiaidqtr,tha>i»«iiigirt^<k»i^ 
llciiNid  Moags  t»lMp>bUfc,'»iiyAiinMf»iniiiillH[ijjwMi 
i«ule]q>Miu/bf  addkBK  Lint)»<|i9iieiMsli^aiitoafiwMK 
^nind'they:lHi3^aoalo»cavclrufta  (tfititoJteyteaeM^yAmi 
yirpiWM^I>ftfae-ppliti»*^j  tDHoaoil:  ii  yiBkrhi^^wyiiiipifc 
«i«igia^ vrivan,  ^nfl  jiiViifaBffiesa^hoH^  wait  cmfiMtMB* 
fehnrn^  «aAia^iiow^4nltlie  eKbin^OBti* ^tegtantiiitfih^^ 
9lot(to :tiie'aDi]<i>f  higbri^yi^ J«thi<m  itaaioi^^ 
4ifth«iiMf<»ijiiH|r4a«dx  rdB^.mM^.»\m(gmlkSBki!^mmfiM 
4iobtl«Mtfee«rit80  ^AkbdscibtlteiBBara^dnlriiBMlDaMf 
iiiQrtaleM<4|>iiibn  lfciit,jUf  tte  ^Ibid  oitBi^liMy  thMitfii 
biiblle^li%;l|«tsy«^  ptefmosdatO'tesd  tHoioaftalaiBaBiM^ 
4Mn,  itndf  tWilb&httv  MgMirn^ 
)lbi^  litiid oeT  aa»tbtiv  tiMf  aqilis  ctittkM^itfih  ittiaitaMll 
^^eefcitoilhirMiblteMBMttBte  #inc^iiri.fci  |Ma  liti>ij# 

ii^  highwiMi,  iviio&AiigweDlailMiippiialk^ 

Ma|iHUj^^flwt^|biifcKteb»>^^J^  ^^"^'Sj 
^ifhiy  ^fci^sggfaiiii&liigW^ay^riiiitjiflM  im^ptjIiiP^rtiMfc^M*^*' 
Y0iitriiiS9idiiu)BHiiteide^teseC)tfi«BllnyftMK  ^(Miv^liiMf 
JtaUdvd  ttiatv  sd»UiVei*^Jliib«a^ 
asmtit)!  ind  ifape7iiit«iMlBii»afithajrGad>«Mtedl'iw  Ab^ 
tntttMi:  aud^tbeMftnopttialftlBMftlQfjIlfeMfaitaw^ 

4ioaiddilMM  ttBA-titt  BiyilyrfgifarnfcfifiitMiiaBBM»»i» 


OttflsMl  ti£t||0iOobr^[iiBii»  ttonFrianiara 
•trflaaiBE^!Uid^V^nid4ureiyfliifei«iHi«fl^ 
vlHlgpSmpU^ichDp  ifcifl|iilTnii'  Hglif^dM 
(AMoetoupraresa^eii^o^iralitr  thcifleriiliiiBtf  H/L^  ^  ^ 
«i«iitonidiiriaiita«i^aHa  i«i?fiaAto4i»^finitiii4^S 
•bM*  <|yiiihia>^liiMoBf^iM^^tiQiienairiJte3l^^ 
ih«^riflgi*inoftfoa'flhi^te^Mt.9f!iifUlBlMghraB^^ 

Muta^^dnld  dstafariff  lMrMdBilDeW4W]jWT4;il4MMi» 

•Ai^;  lratdto«Aw'hlA]KfteT^tef»ctar>idMta9lir^^ 

^^dhdttyihMrfteient><or|Jtepttt  tgliirt^flio;diipA>l^^*t 

-liopB  tta^aoil  irf*  li^jhaw^^  s  tiiBii'  tfttdfelc 

hnay  daftpflJ  ^wi|mBBti  ai^AnM^^wap  orta 

-aitrptorof  thahjghhny  JMtjniiifcgiiia  ^w.^  — ^-^-z.^ 

lianaotfaaac^niifi  foetef  ii^iurdon  «iit<ii9>*'!!|*! 

JesnbteledirfilhaheMMH^liiM'O^^IMBB^  i^•--^>«^ 

ifoEte»^4Ui9rt>uiqB0t6r»w4ietet}thei«Qa*  i»««il»*< 
anlheriiiel^tfoiilhe  fBftM)eraiot<teift>ibtlie' 
^tev^i€Bitbii  a'<9peGUtclteueffov»tM*fintQii? 

(inri«^  «k?^  Yet  IfafeitojriiibnMsia  ^kT 'paMiMei 
land  eaattihffltfa*  tlK^semiie^ltaiiMr  wiili 
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rJiD0t  kild»34yAbinlh«etav«ntf^  ghkojr.ibejrf^^^jwiUiiig  to 
lirdM^ tbd  muoB  ^txH^M-flotnenitliir  ^pwionxOf ^yi^rpi^iu^ ^ 

rter  ihe>#isidliMiittof)flKbieitkrAl»d«esUAcal«i  «i|fihi  qld  Ugh* 

licbaUthlpteaf  idr  bHdlffif^qrTMfNMa  Hbe^mMiKW  pte«cribea  ttj 
»Oeoyiii.r&rira!;  §  lffi^ixMyi(Ii«a0di«iiiotfktiufte«pt«rJU?er^«aed 
9^'hnd  6imiM  iKooiriM^aiid)itli»fthpiitditjn  li^g  .fUyoover^ 
bfta•ll^fll■tt■0Ite«iif«lilto|[ltl^fD.(tf  «9Ui^  Mi  higb^^ys. 
tlkaBtaHlMilir  holds,  teiMinJ^DQittttber^exiMIe  ^Ijoect^  th^ 
fop«i>(^l^inUi]MriiiJtbiftnidlw»i;.^iit^Gli  4  P9W0r  to 
nymUkix^  9iiBBrA]iepiJb»^c«perlr^  lMvi0^<biMl4ingfl  W  toir 

n4>(thiiltlie'BetigiQfit^4r«Ae08;lQi(Ooiilni  a^ip^riiitoiid 
ik«»a4i9itliftriglA;qf  tte  appeUfitilbt<»!e#ioii)aii^of  t^^e  «H»  ^ 

killkii.  tjQh  ti^jante]ies80oiiiA}tnjrX<im,'4fjlh9rQiwere  fiaii- 

ipiallyib^.issatdldaditiiiiiiie^xMmld  i^'tqfti^ji  to!^ilili$i9rdi«t 
g)uttBt[fdnaii&  thrfealenma  to  bds»ibi&  t]|)9iii,.«iMl  ]kofany  thi&m 
mja.  !ll)64>(iweti]fioinKtrel.aadj8i9liriiiteddMQ0»  wjltv*  vidir 
3.^^piifali6eiQ|pgdiig  the-^dghfttjfiimyv  le«Bre6>«ll  Uie^riglitP  9( 
U«  MiiieBfifjtlkejniVBvlvMlb  tt)  ti»  ^digiiilioC^wrayt:  isOmij  nor 
oodiedi  >  Th^%)iii}F(  iioodi,  firimte  it ^te499d:(m  itata^  a  4iid 
i  WiLcifvl.  A<4a^^bf  ^i^ikli  aiAlif»ri^  is«i]cni>toirote0s.(tf  itMda, 
iid^Mg^ttslteAf rio^fibilrgli^  jb^  antluMriM .  thft  otenijig  4€ 
9adriDdrBtinBtslto:lflgting(pap6t;'aBd  Qoutdyii^ uratef  or  put; 
ii*^.^^inlgaaaatx)f  tii&C<mtt  otiStemoiLdfiM^JWt  in :  the  re^ 
aolmt'dQgfe^  'pofceed jb^  4ha  fpuKlid  tha/l.  Blgr<  auCh:  pover.  ww 
rmrcx^^ttMCliD  ttam  Qase^ito'4hB>iBwettaat,{iQBitiyelf  desjM 
hvAwfyinil  tlir 00^  «ri6  ihot  oratvtaB  mlKifiitif  (li&tlMttto  ia.^ 
(faewutMftihernil^fnxtlMJiffht  df^ximplsini^^  illjoiy  to 

t,  i^lHM8pioiiiiof>the<pBi|>n^ar.^  Thfo,  itagrliavdiiiit  UIm  the 
KnrercfeoontioLHfad  swpeiiQttedeBcef  tolbe  ttvettoiied,:  aitlotiBi*lo 
ife  MnooAt  |igfal90&tbe  owilepitf  ^^soOt  .'If  IMd  lk.fii^ 
ntgi0oiitei»sigli*>to)ilL'td  bceatoJptoiain  to  dig^/diay  fiBOoi.it^f 

rftboatiiiif^iieoiiAAi  .<I|/Bee*ii  tofn&»  ih«tsfiiM,}«9>  IicAd^il^Uit 

UJbcflnr»:th0)8beiiff  dfiAi^gCr^toibevJMeviiix^  jtalioMh 
troeti«Iafth^felPfliBDti^  :  If  Ifha^aerftadei  gmxitadiidpliedUr 
nbiaoeietlKi  i%ltt4*  ofoi^theiBo^iMMiJairMiloraiidgasi^l^ttMi, 

opport^v'  Bftt,  anr  Xivvday  X  deaaH^  JfUnkithst i  iherjuM '  viev 
fthii(pQliKt^/lBkMul](y.XM!ndiOeG^^  vTh^gtKOtifeb^irihflt 
be  Jaod  muc^oteikid}  <toAmM>^^ma;:BkMii^impS0ii:f^ih^rfemn 
nvft'ijfr  ■ad-JMfry  toctttelp  JtnBnrttilaJSrontcaw  itrefata.  iBntrliar 
oei  tilU>MHmdJ0iiy3rfiki|^a(jriglit4dJopei|  «ie  iottii^ 

rPBluli  ?■  48n<lKHjA«tripe:woaia  dntirel^dellli9(f}iai  tbd^mto 
ad're0(Biolidhfti8^ti]i^«Rtttedfi.::BteBidi9  thdjrtitafeito 
ly  the  pipe^imev«n4h(iiighi.|if  iaJngftaA  cxioCpt/  nndetf  the 
ntkority  df  thelcBiiflfaitami '  Oitr  difiUcnt  •gAv  oraifiaiiiea  Md 
rater  ooBpaliMjar'eitiildbhsd  ^.  aMi  of  paHnfaiehty  mtk  « 
ower,  «M«ei1iB]Looiiditi»B%itO(Opeiti^e'8ttt»to<i^  cbwli 
ipes.  By«/.Tei!^^adliitkrfgteefciii8ttdiits^thfi8dand4«bWiIL 
r.,  the  iiec^stity.fdr  soefc' t>»*«t^'actt  ^^itv^^iAMd  »  SoolUod'; 
attheTespoBdente^linrttekidofiaftrailiiiif  tiMaaelTdifof /tbatiflte- 
ite,hAy0  9enri9ttidiin4ui^8B]«i8ive/«dd«ifa]ea»lit]gatknL  Aflh 
ther  ol^tctioii  made^on^Miiitf  Uf  tiiefe^xMideDtsr%a%tiilitihe 
etitHmer  had  inmiopedycdeBinlllHitr  Hkta^stt^tU  were,  high- 
raya,  which  ImmI  heeh  fartor  yqggqndee  the  anpcffrntendaiiofi  of 

iry,  he kinoi  at libengp  toenfi'tot nakett  wam^9tmmtm^*fmtk 
16  &ct  of  their  hanng  bean  intch  ihighMfa.  Biit  hd  OMkliiOt 
ppeal  againat  tiie  iaaue ;  and  although  ha  troi^dJiaire-daiiaiiMi^ 
etter  to  have  admitted  that  theV  #ere  aaph  bigHmq^  wUdh 
levitablT  foUowa  ftom  their  bdnig^atMla^  atad.  iho«zi»leiioe 
fa  pabbc  act  of  parHament-plaohigtall  Mghwagra  ia< the  oaui^ 
r  AJrgvU  under  the  auperinlaiideace  ofthdimstedi,  ha  oaaaol  be 
rcijdBoed  by  an  immaterial  aelf-^TidentifiuslJisving  betttfikMid 
erainat  him.  The  caae  originally  ihade^^f  hla!  petition  mwt^ 
lat  the  placea  in  which  the  tgcipmoi'coiiphdned  of  wate  eoah 


uuturd  wcx^  pubUo  Atrscta  in  DaHiitabcr,  aod  a  comniou  etreot 
mid  A  IdugU  way,  lho4gh  fgrana-Iy  OisUti^ali^,  Afe  m>w 
cquaUy  contidered,  poblie  wi^s;  That  id  so  riik-i!  in  1  Strnngc^ 
44.  1  haTG  now,  my  Lord%  to  condutk  witb  cgnsttlerLiig  tlib 
ifaiy  qutjitiaii  i>q  wluch  I  have  euturt^linfU  any  doubt— -u^btithLT 
tlicj'iipifelliUU  li^  uoi,  by  jii:iiulescencv,  iirccludtd  hinjself  ffQiti 
rvrsortiixg  ti>  tliii  remeily  of  au  iut^isit.  ITitj  fLsylt  of  tiMj  s^tt^  , 
merit*  of  thfi  oppuaiUi  partieij  upan  t^iij*  ptwt  i>f  t!ns  cfLM  ioertii 
to  mc  t4>  bi£j  thtti^in  1831,  l&33,aud  isa&,  o^rtain  pipeBhad  bot^ii 
liiid  iQ  the  sipid*  of  Ddiiitobvr  witboal  the  xKTuiiJ^sifjn  <tT  the 
ajpptillaQt  beiDfi  iiskedi  hut  witli  h\s  kiw^k^^v,  und  tluit  tie  nmde 
no  c^mpbint  of  tlitm  tUl  J>w:oiiiLH.r  l!^4*J.  T^tJch  kiiowkxige 
and  iicquiv^ocncej  I  thiuk,  ^*^ould  tSi.vtujmj'  bair  the  Jijipt'llaut 
from  iim^kiiig  to  dkturb  existing  tn4ioyrucatbj  iuurdiot  j,  iind  fbr 
wkti  had  hten  done  bdbre,  il  it  irvii^  wpongfwJ,  fililiough  all  ro* 
n»t^dy  wijujd  not  be  gone,  hemudt  proceed^  by  nootbtr  furm  c^f  iw- 
tioii,  tp  tcy  the  rigJit,  and  to  *>bt*uri  compcuaatton*  iJut  becnu^ 
A»  B  and  C  in  the  town  of  l>^iutvbt.T,  ImvL'  bud  pipes  lii  the 
utrvcta  to  briiiK  gas  to  their  ho^isca,  iniiy  not  thu  appellant  ^f^k 
to  Prevent  entireiy  dilfereiit  parties^  Xt  V  and  /^  from  doings  the 
siune?  If  th«  act  was  uukwful,  bi  it  iio  inr  sanctioned  bj'  eli»- 
to«i  tlwit  a  BtnwJiJuJr  cannot,  Lu  tUia  form,  U.-  diallcni^cU  for  d^lng 
it  ?  Wliat  passed  betwoett  tlio  appellant  ^id  otht  r  tvuars  U  ra  Ib- 
;flr<iio*«ita,  Ilow^-^ver,  tiie  ca«e  ofiUe  gAS  company  id  mention- 
(id  ;  artd  U  lajsaid  that  tlioy  belog  allovrcd  lo  U^  down  «  niaia 
should  not  ho  prevented  from  laying  down  service -pi  pes  to  all 
tlie  Lu>iiJu*  in  PiUiu  tohtit.  My  Lords »  the  ^tin  w>riipan3\  as  sucli, 
I  Live  here  n^Lcui  siiimli,—ilicr%i  h  no  privity  nor  couucetion  be- 
tween tliera  and  the  ftppellaiiU ;  they  tan  mly  he  jvgardcd  oa  tlje 
serranti  or  svgenls  of  the  foui*rs  j  apd  they  cdji  be  in  no  better 
aituaiion  than  their  priudpala.  Jt  caim^Jt  b^  mid  thut  the  rt3- 
gjn:pudvint%  who  are  Cenarjj  have  kstn  put  to  iiny  ei^nio,  or  any 
4i*idJtiAinj*l  iniionvenieiiceT  hy  Uiu  hiyin^^  of  pi£^  in  the  $treeti 
haviu^T  bvfeU  allowed  to  otliera^  oimI  tbm  tudderdy  forbiJdvu  to 
thian6elvtja„  Although  a  remaiiiderujjin  hjid  lain  by  &ir  a  iime, 
and  allowed  timtter  lo  be  felled  ^^  Uie  Uf jumt  ftar  life,  Ij^jprchcnd 
that  he  might  Btlll  apply  f^^r  an  injuEu;ttQn  against  cutting  tnore, 
and  tliati  if  the  pur^hatcr  were  iiiduded  tn  tiie  upplicatioUt  it 
M'-onld  tiot  b@  r^fu^ed,  on  the  ground  tJutt  h^  oxpeotiMg  a  £^ikt  Ml 
of  tiraher}  had  pr<>vid*LHl  many  horsea  aud  carts  t^^>  carcj  it  awif. 
'Hh^  interdict,  id  my  opinion,  iseutiri^iy  proiipcctivi.'  ^  aiiil,  ttwi^ 
foroi  the  appcllimt  baa  done  ztotbiiig  ti/  prevent  him  frojn  a|rpt  ^ 
ing  tor  it«  In  truth,  aoquiestsenue  was  no  ingm^ii^nt  lu  thcjuc 
[Jt^ut.  lite  m&Te  n(;hi  waj  trkd,  and  if  the  ifiterlocutor  stam 
the  atipdlLuit  woold  b^  without  remedy  in  any  sJbapp^  After  jiucb 
an  inteilooutor^  apoa  «UAjh  a  verdic;,  and  iharatioatt  decidendi 
cs  1^X1' 9*4^  iti  the  interlocutor^  1  iiather  conceive  that  the  rv^eult 
would  not  bo  the  same  as  if  tbti  petition  had  been  tiimply  di«- 
mia^  t*n  the  gratmd  of  ae*imc*cencc^  hut  that,  upou  an  alfiyrm* 
ante  of  the  iuRTlocutor,  rtsji^dk^ia  might  be  pleaded  to  art? 
other  ait-tion,  Bui  Uda  point  seemi  to  me  a|  present  immaterialt 
as  I  amof  opiuiao  tJmt  tberii  im  no  aulEcient  ground  for  tliijplcyi 
of  aD<iuie*^neG»  A*  to  tlw  conduct  of  the  appellant,  wc  ii*iv*i 
HO  m^^arts  of  judging^  and  no  rigtit  to  jndge*  iV'e  am  only  look 
la  iXk.^  strict  rights  of  tUo  jHtrtiefl.  Upon  the  wliole,  my  I^wrds, 
I  am  of  opinion  that  tJje  aiJpellant  waa  envitlod  loajiply  far  thU 
irttc^tMii^t  i  and  I  theriifwre  btg  It^ve  to  mov*?  yom:  ton! ship* 
ttiat  the  inburlocntor  app^aUid  ingain&t  he  reverend,  and  that  of 
Lor^  Cookimm  be  a^nnedp 

iA^rd  Bfmghanu — My  Lordi,  agroalng,  aa  I  eiitirely  do^  In  tfio 
view  which  my  noble  and  learned  iricnci  has  juit  taken  of  liii^ciuw 
^-a«Aae  of  \ery  csonfliderftblc  inijiortanct',  in  nty  opiuWn — it  will 
ha  unnecessary  for  mo  to  trouble  your  Lonkbips  at  grc-at  length 
ifk  itating  my  opidioOt  and  the  grounds  upon  whic-h  It  re^4&.  In 
the  ilrst  plttee,  I  have  to  observe,  that  ttic  isaun  which  wai^  di- 
nrti^  iti  lhi»  cmfi  i»  to  me  a  mattc-jr  of  nornc?  a»U>ulihmcntt  I 
do  nol  {iroft!3fl  to  midtf^tand  tho  grounda  upon  whicli  thai  iasu0 
:was  dir^'ctcfln  I  do  not  pr^ifoaa  tocosoprehend  tlie  frnme  of  thai 
iiiuo  at  ail.  £  hoUl  thAt,  ti|ttw*  iiwaiy  vi^rw  of  tbu  case^  thomal^ 
te  of  fict  dsftttfod  to  be  toaeat^piwt  by  the  trial  of  thnt  i^nuo 
ia  whoUy  tnutmtfifiaL  Fo  doebt  what^'vur^  tlu»  i/md  wa^  bur^ 
denod  wilh  a  ■efTitude  i  do  doubt  whiktcver,  tbifl  knd|  aa  /«r  ai 
rw^gards  the  righta  of  thi?  puhli4>— the  light  of  way  over  itr^-hpl 
bo^a  80  ue@d|  hut  whtH'tht^^r  tor  rorljr  y«art  or  for  wrt^  cuuiiif^~^ 
orfof  four  years^  duui  not  signLf^s  httcaus^  it  i#  odndtiotl  qa 
haoda  that  the  pnblk  !md  that  ti^lit  of  wny^  Then,  wliat  di4 
isaoe  direct  itself  to?  It  directi^l  itseii^to  tiyiag  liwt  whiohi 
jKioiittedt  vis.,  whether^,  in  ono  particular  view,  ^  (itk  of  tho 


public  om  thU  laiMl  wea  welt-foutifl^d  w  pot^l^ipfiiw^^^p 


n^t  vren  go  lo  try  tii?  <|n?e(ii»i^  as  tumtoSind  ^ 


em 


m^KSfi  iQFiOAe»9.DfQSW:i>] 


[H 


«90  <it  ilr^which  M  ehu9gh  ibr  tfa&4evTU<Hl0  of  eoarpe.    Biu  »d- 
mitUngp  lli^l.  tlw  pibUlic  to)  4k^  nght  of  wfi|)r».  be  U  owing  to  long 
.iiMseaiskni^i)j^i)fi'it  l>y  eifitre^a  »haiidonfDont  of. lUe  <mper,  of  the 
gitoiuid  iti  tho  pMiif  or  l^  unir  pQ8iitlvi&  gpapt>  UiBt  ii  quUe 
'  immatenaii: ;  wUetliar  .the  pubUi^  h^^  that  right  of  w$^  or  not 
.  ^B^jio  pftrt  of.  th»  quettion  in  tlie  c^kee^  'T)^  question  wm,  whn- 
tl]ei^ii«viikg.ihM' right  of  -w^^.  ii  foUo\f^  that  the  jpoblKt  l»y 
I ittere.poiie»8k»n of iMienMimi  hud  the owneomhip o< th^ fioil ? 
Il}i»«lae  «ei7«;AttnAi:to.<»mideiC':th«ty  iii  puttUM;  tliu^  fg^f^ 
tion  to  tb^jv^ji  ftbere  "^MdiPt  <i  w^Di  aiiid  of  iM^qnlewseiK^.    I 
1  eoold  mvch  foeve  09«l^  htire  nnd^aritpod  Beaming  w  iwie-  to  ^ 
«the^0iinte<^ft^i:}f  Iicqnieflnenee^0f  9on'acqiMe«eenc&;  becaii«eiif 
ibarQhMA  been  AoquJot^iioe^  proved  in  «  dear  and  iegitimate 
idimnerffagreaJ^dcniLofMgbt  woidd^Te  beqntlurowq.ufiqn  that 
^blin  tbi9  <9i«Q  co^ined  with/  tm  cahec  right.    IW  posae^ 
^m  of  the  ealeiftentr  witp  really  no  naattepr  nf  dilute  hntweepi 
i^.^tties.    Ife  i«  i)ot 7  immaAenal  t»  oonflidni;  that  tUe^  .|#ov4- 
i«taipadid.no<idii»ctm]Qrt9aMe  to  ti^,  point  ofaoq^feeoenpe^on 
tbe'gfonnd  that.  It.  tenda  HM6t  ^oqionatmtipeiy  to  ^hew.what 
<Dy>  neUeiaod  (earned  fHend  ha9  akeady  pcdba^  out,  that  an- 
iluieeoence  forro4  no  part  ifha|«Qeyer  of  tbe^  ground  of  the  indg- 
awttth^wfr;  ibr  If  it  had  fomMiki^f^  of  ]^e  ground^  that 
•  jtidgmfiDt^  the(y  most  undeniahty  on(^$  to  J|»aye  sent  U  to  he  tri^ 
ad  :i^  omtter  pf  faol  agpoB  the  i«0ue»'  iaftiead  of  havii^  «  irajitle^ 
itiattec  of  £ict  tried  upen  ooe  grfi^iufdi  «aA  epe.  ground  oi^y,  and 
thationo  irhich  vraa  A0i/  dtapu^  va*;  the  puhtic  ]:ight^  M^ 
'.  highw4i(rk  -Then  ^ve  ?get .  Ikbis  point  ^rherenpon  to  rest  our  foot 
riArHieontseti^  thai'  t^pwiMie  Idghway^ia-  admpit^    I^ow,  $t 
teems  «learlyj  pfi:  tny  noble  and  learned  fri^  hae  stated,  to 
'  have  hiden  wy  upon .  the  greund  eC  the  Ending  of  the  verdict 
r^Kthat  >  ifBo»  that  the  judtfaent  •waa  pi^Hypneed*    What  ivbs 
.no  Whyy  tiiatthek^ml^pirt^onghl^thatth^^ly.i^^ne  w^ 
:-  the  'light  of  fmy^  and  ■  tMti  if  .•the>  «pi^Uc '  had  a*  tighway  rigi^t, 
the(f  had  thfl^ae<l»rbeQfitf8e  instantly  th«t  the  is^ue  was  fonnd  in 
one  diroetiotiifttaQMsiy  pn:bebalf<^  the  pobUotth^  judgment  was 
'fpronoancf^.  It  ^H  supposed  to  boa^necenary  conseqoencei 
-as /it  tT^to  the.censof  Uenoe  in  law*  of  the  finding  upontbeissue. 
fiLafeittrtiiea  ae^iV'^^'^^^^  ^  n*  legitimate  oonB^queneoqf  tha$ 
t4idmi9«on«:irhifehJ  tiake  t9jbe  a|i,«4inia6ion.proTed  by  the  ver- 
(di0tilpoi^a\9snQnpiie(i90flariJiy  txied,  jki^  tlMtthe  pul^Uc^ad  the 
ti^ttf  tf ay.  A  highwi^  mu^Mooprding  ta  the  respoBdents'  view 
nf  the  Uf  {»f  Scptlwid^hetotiaijfU^vent  l^om  a^iighway  aooord- 
: Tingta4ihe*l»w  of  iingN)4  Ai^iAxn«9t|  be  clearly  admitted  to  £4? 
idwicom  lia^r^^  of  a  hltdui^iiy  being  veeted  in  the  public,  that 
t  the  ioUr  .^hereby  ia  ipested  til  the  jpnbiie^elie  this  juA^Benicanaat 
"  irtidndi ,  I»  it >  so ?  I«  there;  fihatrwide  di^^re^cof  or  fatberioontraat, 
lieMea<the  lairaof'tbie  tirK»ijQaiu!f|r)esin  this  mpect^  y|z^  tlwt 
'intfiilj^huidjitiiB  har^  an-eaaeinepatj  and  that  in  Seetland  it  is 
'^0t'niese]y.ai90rHtnde,  or  eauetnea^  bi|t  H  is  ^  rigUt  to  tfae  bcmI  ? 
H^  Lordi^  X'aee  n«  anjthorJity.^Fhatever  for  holding  ttaat  it  is  the 
laif  er,fi«Q<aaod*    TheoMiea  /d^i^y  dp  u^  proveit.  .Theiie- 
tiereitC0.maderto.lh&9taiMites4oe0.not.proi7e,it  i:Bn^  I  oan. see  no 
/.diffisieott  wiiatever^i  npoii4ookii¥r  •  Mifo  *f^\^^  the.  tna^t<i^mters 
,«(nr)lbei<3iiie9>fMid.no>hWixtO'lri»p^i'thfi  inft^mnoe di^wn  fixucn 
£)xfth>in  tftN9:.ftittutea(ol  wtaich.lt 'weed' pc^peaUy)  to  P^w  that 
,tlull«/iaji'diiwffeiHt  wwtakeotfPfjtliie^^  the 

ubnbliQ^anfUof  thie  ommt  of  th^  soijl  in  Sqotl^  fr^  ithat  whicih 
(l^^ti^certiin  £ttgl«ai4  ;Whe«ltri9  aaid^  aftit^iy^ip  the  hooks  «nd 
((iift^1«miOd9Clthe'Oaaesythilt'4  higliway  is  ifx  the  #4ll»^.<)^  in^e 
I  tnutcea  fKrhehalfrpf.titeipublini  avlntbe  <^«irn  lor  thn^ben^ 
tiitoo€i^ier(puMi%4-^i»ba»/iait  1  that  really  to  #0?  W^  sro  net 
-4#  lafca  <^hte^«y''  t^^s^ii»4>lM  whpch  it  is.  often  iiaed  to  m^^n 
.'hoD  Hkf'./ardinar^oCQnl^^ien-  pf  J^igpage-in  nompn^Or  patlan^ 
1  %^«ni  m  thi9  caa^  .Min  inaiiy/Oiiiefayy0Ur{ponfiNind  t^^  titopff 
:^lA^sk»m^Mt^  thing.'  YoA'tiaiiof  a'f.^rsMfA'i^randJome- 
.^jtWie^  poofoond'  it  ^fMr  a  .^k^  <  Y9u. tatki :  aSra,  ■**  dravai^l  ,aad 
.Mm^imea^fOtklbuaid  it'wxth  :i)m  #wer  on  wfaiobiiMf^raw4ng 
;^h^f!^ectt«[|iKie.  Werhave  h«re  t^jooosftdev  it m>!the^li«a]Lf atript 
iMidr/te(dmi(»al)^n«e<of the werd.  Hhen ^ highway^-^what lait ? 
ilMh  \umim  tQlihe law ofSlk^pttoadt  eqd  i^  iaJineini  to  the^toiyil 
ilvK,  ftpn^t^bwii'ii  waa  hoeiovFiQd  intpitheJaiw^  Stoe^land^itlmt 
5>lta^iiMtl8W  ki«dft^«^wiQr-hrth?re.iiHheii>«,4)^ 
(tandrXher^iaitiNfivw.  1ivhat*ia.the>«ter^  'l^iToMttin^'I'Crpdgn 
;4t0  J^Qrk'is;Yeny  Qftai«4M  ^f  c^^fi"  ▼qvidJbe^TfQnolSlPiijua^tiy 
ivaiiMa^QriaQi%ut(irhAn:4^jnjrfM«iid^tinii^><tf  th^  wqrdtji^^tijp^mta 
fid  eaaenumi  auighlb  ei^pii|ate9iMQtf<MiolhM:i9«'ai«lo9q^  ioflt, 
tid  fte  «i<M  ^^n^ie  ^ittM»>4(ar  ipMQiilihatwg»te>fi8hti<^/dmT 
iig  a^lMiBe«>!  Tk»4i^ii«  g«vQ<y«Mhp  iWit(.|«4i4»3  Mi^NWrOn^^a 


eai^  'vnthpat  cp^;aii4;^  i»ff  |t)M;|9«i]fp;pj|  ka 
ioi;tb«wh9le«  It  includc(44f«i7,apd^(«<kt|^9igLtr 


M^  ^rrnna  or  oart»4iaFJ|  W^^^^^^t  ^,| 
..         -  -nei»l4efi».,o£,A^^j^.fD^ 
minor  onea.    M^^xjjoni^^jibfMfiMV^ 


the  .moat  g¥inei»l4ej^in.,oC,^  FJ^  i 
minor  onea.  ISprery/Ni^^fvU^.,^^. 
acipLbea  tUerii^ tp, use ^thA  aqime iPrffe^pAq 


e^aement  );h^.in.;q5>pwo|l..pWfMlj>^ 


nei^nipgtbe^i^  r(i^{f^  , 


m 


l^i 


Mil 


cic^  aa^meai^ing.qptfilP.pi^  t*j^.b^fiqst.|iM9«^f  A^^ii 
<rf  going,  nSJar  it-r'^ii}4xjFon  mtkiof  V99:  ^(p^j^flWMJiji 
ing  ^  ho^.,9f  th^  »w  f  .J^fi^  ^be«v* 
$hem,wlM|t(^^V.  a^PPW^i^ 
t<»  he  merely Vw<;?riif  enbreaaiw  oC, j^  wifwi 

bayeentei^in^iiliar^pvffpa^flf    . 
ly>  ^hat  yon  ere  U^  t^  ihfk,  Tj^M^^f^* 
frJai^ervi^A  aifibKi^.aena(^|)ropi.i^  T 
wJwn.ypn'uaq  it*8,>}»  CjMpff<Mi,jMr\a/|i^,, 
ikm»M  anaxpijawionj^j|ij^#  qkidei^i 

nponi,X/|ee^M^,quq^iMf^ 

alep  haa  been  tiMc^Wi 

that  bin  |:x>rdahip,Dei4)yi..,  ^,., 

he  came  \»  nnfQld  ^tnyiofk^M^ 

referred yeiy  iuaa»H«i  m^mh-  u^-^ r\^n.^-  - 

*n<jge-rt«>,whatrfcJbFf.^4^^ 

MUtAketho||^;sr(;^Sf^f 

>  hBwnrt  tlmt  vhe.jaoi^idmd, 
eaaementr-^  Theik.iiD;  Xx>t 
jjimnent  have  daalLt  i^  .Spotl 
ann^ed  that  tWf  #oil  wfi^.Ap 
e^iaement* .  A  oprnple^a^sur;)^ 
fonwl^te  qp*e  fiaa9pt  ^gjifej^^,! 
miy.  thinf ,  it .  wiB  «W  '<Vg««^* 
that  in  UngUwftr.w^  Wripm.  „ 
longa  to  thoa^  hairing  (wo^.eaae;^^ 
public;  hi^can8e,(in.t&  flfR^gehef ^ 
K7dv  andin  i^aeoondfgefierfd  nigl 
th<i*Q«d,  not  only'  Ihe  i^wt]  of  ,«>,'♦ 

public  ad  centrum  usque  e^cfKtum,  " 

^  wiia  diacoF^rod  ^o,  .i>pf  ,rt(ht.  4n . 
equating,  Wgliwny,a<;t,  .^yWdLfCp^tf,; 
that  e^'^i^^couft  cu^^,  f  ^  t^^  'tw< 
euta^ ,  haying  befin .  Umb  iHlgin  4«r  ,t)if 
H,  thatin  nuHivcaa^  ther^  U  i^ff;^^fe;rij[^ 
there ia, ia» ri^coaa.  sAnu^w^fOmpf^ 

,  th^  .aoil,»  hwra  nt  oift . w  /Wt»{ 

faaemenU   ,S^;m.mi0^.if^ui^ 
vayahayebeen.bQu^      ' 
letwner^  i^  ept^ro«ngn% 
a^urcetlmn  thvi,  y#»  ' 

,WM  apoyeijjght  ^)i^mr,'nTy^-T>mr-:nLm^ 

,fqta,an4.'n)'l^o^4M^f^MT^^ 
in  thQaecaaeaAtTacy.ofl^.M  4Wm 

t ijiiii^'  { for  w  to  a  luHy^a*  it  muBt  n^v^nmx  U*  1«. ■ 
liot  1x4 n«  UouUtud  u|Hitt  Ui^  subject)  iiru(?l  j; 
Ueufgo  tbv  TliirJv  iU)i!  iiiUj  tilt  4atU  of  Gi^o^K^  tin  iif^  ■ 
jjririiuruJ  hi^iway  4Ct3  i^ossod  m   1773  aud  JtSft^4pit^ 

.  ^w )  of  purchajNS  cif  liiti  m>iU    My  ^  - 

t4)  £[j1Iow  it  to  iu  (xii»»»x|iii'iicc^.    jT  tl^ 
mntt!:,  then  th^jro  t^aiuiot  U'  a  ckctr^er  it^^i 
/»}Ki  willliflvo  tlieprtiposiuuii  *^itJiv*t  rvpn-ij^ 

prujKtdiliiAti.     Bui  he  «lWU  rig(  h«  ulhrnr^  *o  ta  ii^^ 
Iht^  iiio^t  ovidout  trntliain  nuulu;iuiit»  »»  wouid^'*^-  *" 
bticajueq  a  miu^  tuigtit  i^y^  '*  1  i*u1\'    ':i\  »n  -a:  I  ■' 

.1(M  I  if  Uii  bi^a  il»e>  iV  J  au  ji\T  k*  iiiH  h-^^f  >  i^  U  43+w  ^  ^ 
ftiiut  Jiirt  Iko  >iTiviW  b<  vi'ry  wi^U  iiki*pu4  U' J't 
i hts  fiorwsq  1  wi w^ .   Ami  t^  \  iuivo  .ulU*i i  vimui *»f ,  *  , 

'.tJio  t»ld  djsinuns^iHio4»  ^t^t  ijUyjyhnHt  ^i^mf^,  mW^  #*" 


u 
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he  mctoi  dtidenc  of  iilt,  idiidh  'the^  g^bnb^tfriCiftAii  used  M'1ii*|^ 
t,  {)ecMiM  they  sidd  it  waA  |Aain  to  as80».  I  nieftn/tbat  two 
ides  of  a  ,tnaii^6  ^re  greater  tlittf  tb&  flrifil  eid^.  They  eaki, 
'  An  k6k  knoirs  that  ho  wotdd  rather  gt>  aeross  thao  go  tound/' 
*  Oh  no,^  qaid'fittcHd,  **!  mu«t  lay  it  doim;  it  is  part  of  my 
general  tytteih.  f  and  that  tnopositioh  fa  proyed  ad  absurduthf 
iid  so  are  nlafiy  othefrt  of  tne  most  certain  propositions.  Ae- 
ording;  to  the  mode  of  reasoning  inth  whkh  I  am  dealing, 
KH>pIe  wonld-yery  easily  assert  the  most  ahsnrd  propositions, 
things  evident  cVen  iio  asses  they  ^onild  deny,  because  they 
s'ould  aay,  ^  Oh;  I  only  gar  w  and  so,  hnt  I  do  not  say  so  and 
o  *  N6^  nd,  you  Yteust  tAf^  the  oonsec^nce  of  your  proposl- 
ion — qui  vtdt  aiiiececkntem  turn  debet  mM  id  ^tod  co>V(eqmtHr. 
Vnd  so  I'sarhere,  Now,  obterve  hoir  that  apnlies.  I  find  the 
Teatest  ^{rbe^'fn-thocte  Ye^UtiM  peMns  who  maintain 'the 
»ther  afdi^  to  .ftlldW'  it  out  to  its  con8e<][n^nce,  natneiy,  that  if 
ho  sdil'bf 'a'highSfCtt;^  6eloqg8  ndc^hthtin  to  the  pttbne,Jrman 
taring' a  ^^i^v^i^nnftt^tbroilghhk  gh>imd  eould  not  mine 


mder  itbciinrV^b  «rtrfrfeG6.''  In  ^orthmnberland,  fbl-  instance, 
jord  Lbndond^tiy  or  Ify  X^ttibtoh  doxM  not  mine  tinder  the 
tttfaco.  tfnt  He'thhsi  sfr^.miotl^r  pito))'the  oUier  tide  of  the 
oart  ;  "betfause,  If  heliad  $^1l  ^  pit  (m  the  eaad  side  of  the  road, 
ic  aotM  not  dtlVe'  hi*  iji^Uenr  from'  ea^t  to  'west  nndet  the  road, 
t  is  pc^efctly  self-eridertt  that  tlni^  lA  X^k  ine^rttable  couse- 
[uenoe  of  tKiy  doctrhie,  tHiiiimAn'Whd  haa  drfren  a  pit  in  his 
lose  opon  the  east  sMe  ofil^  tdad^both  TsWcfe  of  the  toad  be- 
on^gto  hhtt— if  he  haj  nbti&e  propetty  of  the  Toad,  is  bomid 
o  sink  another' pU  on  t^ew^  sMe;  and  he  19 1^  trespasser  If 
le  totiches  tin  -atofii  of  t)^e,eo^  or  of  the  sabsoH  porpendicnlarly 
imler  the  rcM:  THaii^i^  ^deht;  and  those  who  mainmin  the 
me  pro|io4tioh  must  (^tiy  bttckle' to  tlie  OOii^equeMoe  and 
naliVt^n  ihe  other!'  Mf  LcfeU,  it  i^  n6t  niecessarir  lor  me  to 
Ictaiii  ynmr  Lordslripft  mrthcr.  1  hare  dwelt  t,  litflo  kmger  up- 
tn  tilts  thaii  X  should  othcrwiepe  hattD  done,  ojfi  aceoimtof  tlie 
infortimate  circumstance  of  our  nbt  afl  miite  agreeing  upon  the 
;nhjcfCt.  That  being  the  cas^  I  hare  ^nought  it  necessaiy  to 
rirc  my  opinion  at  greater  length  than  I  otherwise  should  hare 
lone  ;  and,'  so  riewing  the  case,  I 'most  cordhllly  agree  with  my 
lobic^  and  leatned  ixiend,  tlnd  g^Ve  my  ^concurrence  and  support 
o  hin  biopoMori:  '     J       • 

lA}rdVoftMdrH,^UyUtAkjticmof  &^^  that  the  inte^ 
ocnto^app€»lcd  from  ought  tobn  affirmed.  I  consider  this  a 
;a50  of  gridat  ibiportance,  as  it  ihrdlr^  qncstipns  affecting  pnb- 
ic  highways  throughout  Scotland,  and  the  principles  npon  wliich 
he  e^tiitablfe  jtrflsdiction  in  matters  of  fnterdibt » in  ftitnre  to 
)e  administered  in  t^t  tjomitry. '  If  the  judgment  of  the  Oonrt 
)e  rcrcrsed,  and  the  interdict  tc  restotcd,  thi»  House  will  edta- 
)li8h  tlirit^  by  the  latr  of  Scotland,  any  bwner  of  land  a^jpiriing  a 
itrec^  or  public  highway  in  towns,  may  pr^rent  the  opehing  of 
he  street  for  the  purpose  <rf  laying  dbWn  pipes  for  the  conrey- 
mcc  of  water -and  gas,  or  for  any  other  purpose  required  by  the 
ntial>ttant9,  without  his  comenft,  that  is,  without  paying  to  him 
iich  a  consideration  as  he  may  think  proper  to  require  as  the 
iricc  dt  his  permission ;  and,  consequently^  that  the  trustees 
f  the  Toader  hare  no  power  to  gire  permission,  or  themwlves  to 
|K!n  the  roads  or  streets  for  such  purposes,  except,  as  such  rights 
nd  powers  may  bo  effected  or  girenlfyj'  some  recent  lict^.  The 
Tcat  distinction  between  ptirat^  rIghU  of  wi^,  Or  yoads  by  ser- 
itudc,  and  the  puWic  highway  U  strongly  niatked  by  «dl  the 
uthofitiet^  from  the  earnest  time  doi^n  t6  the  pt^sent,  and  is 
i<wt  caaentiflfl  to  be  kept  in  riewfn  considering  the  claim  raised 
y  the  appcHatyt.  If  duly  considered,  it  will  recdn(iil^  tiie  ap- 
arcntly  discordant  typhiK>n  of  the  8heriff>suh0tttute  and  Lord 
Vvkbam  on  ihc^  r>T>i^  fn-lO,  and  of  lli^  ShrHff  rl^^u^i^^,  Liiftl 
tilliea,  and  the  [nnor'^mlSt^  on  thp  otlipr.  Flii^  iifi]Mfll:int,  in- 
i^d,  was  well  avrsin;  of  this  Eli^turctionTfil^ho  thrTj*rpli'»Ut  amin* 
atncd  that^  in  Vn"  Mr^'i't  in  (iiu'stinti^  tlie  ftniur*  hs^fJ  oitlyaHpfht 
f  way^br  serritudo.  His  petitimi  so  stutw  hh  t^tfts  ai^i  ihi,>^ 
f^oitiA  to  naiip  bet*rT  fts^unwd  by  the  &*lteriff-ftHbgititTit*t  an* J  by 
x>rcl  Cookbnm,  ntid  the  real  Ftate  of  t\w  cjise  vrm  only  osc^r- 
iin«5<I  ^  iheTorcJitt  uixjtv  the  is^ut!.  If  t^ie  slate  of  tbe  civ.^u 
ad  beOn  IW  th^.'  a|^*llttrit  s^latctf  if'  ilii*  ijitf*Tdict  would  h^vi} 
e^n  tnatjterof  cnur^e*  becntiso^n^y  pwrty  i^ntltlf^d  to  a  mtn? 
ight  of  wajrliy  wTvitad*>H  ci^uU  oolir  hflre**iK'li  right  of  pAMago 
M  thB  ehjoyuient  proved,  and  nn  qut'^timi  eou-kt  anst  as  to  the 
owiertf  of  itJad  tro^tiH?**  or  other  fnnotioiiijTiiff,  iti  whom  th<! 
iiriacfictionovcr  thi.'  pobHe  hif*liw:*iy^  h,  by  tht?  hiw^s  uf  Si^otlnnrt 
ea ted.  ^&  IntuT  -  JInii w^  gc?H  us;  the  J  mfviff tiirnx*  tif  t  he  d  is  tit% 
ion,  ditttcted  an  Umw  to  try  Ihis  fiicit  conirotbrtcd  bi'tweer^  ^' 
parties,  and  the  ti-'stilt  hn*  bw«  to  nsLT^rliiln  that  the  rtrdLnin  «.  *V* 


jklon  is  a  ^poblic  hlghwiiy,  aad  tmder^the  jtErisdidtion  x>f  the  KNid 
trastees.  Upon  that  being  so  ascertaioed^  the  Court  of  Besatou 
Aeems  to  hare  considered  it  as  couclusite  against  the  claim  of  the 
appellantw  Two  quesrtions  aiiae  upon  this  stato  of  cireumatancM : 
Jtf^si,  In  whom  is  the  soil  of  a  pablio  liighway  in  Scotland  ?  and* 
Beexikdh,  Doee  ft  proprietor,  dedicating  a  portion  of  his  land  to 
the  puoiic  as  a  highway,  merely  gvant  a  ^ght  of  passage  'to  all 
persons — which  would  be  only  giring  to  all  tlie  same  right  whioh 
indlridnals  hare  in  rights  of  way  by  sorritade^or,  hare  the 
rood  trustees  and  other  public  fmotionaries  «ueh  a  power  and 
Jurisdiction  orer  the  seal  aa  entitles  them  t^opcn  it  when  tlie 
interest  of  the  publie  requires  it  ?  For  if  they  hare  suditapower, 
Ihc  appellant  oaunot  be  entitled  to  an  >ioterloouftor.  Hmt  road 
traatees  ^ve  a  larger  poweir  than  persons  eai titled  to  a  rigf  it  of 
Way  by  sertUude  oannot  bo  dUputed.  It  ia  not  denied  that  they 
may  hre^  the  soU  ibrpntposes  of  Iwproring  the  load,  by  rais- 
ing or  lowerii^  tlie  lerS,  making  draina,  4e.  But  it  is  answi^red, 
that: these  are  objecta  oosaieoted  with  the  right  of  peasage.  Ttve 
existence  of  the  power,  hoWoTer^  marks  the  distinction  between 
public  and  pariraie  way^  and  shews  thai,  in  dedicating  a  pogrtion 
of  tai^  as  a  highway  to  the  pnblk,  nioro  i«  granted  than  tlio 
mere  right  of  passagek  And  Uilb  being  so,  the  question  •  will  be 
as  to  tile  extent  of  tbe  grant,  and  whethet  it  does  not  devote  j^ 
thepnbMe,  and  submit  te  lihe  Jurisdiction  df  the.  pnblic  func- 
tionaries, all  flfuch  po^r  oter^  ^jtd  inte^rest  in  the  hi|fhway^  oa  th^ 
pnMic  interests,  including  the  objeoti  in  dispntey  mar  veqnire, 
— a  question  quite  independent  of  the  title  io  tlie  ^if  and  the 
minerais  which  may  be  under  it,  aa  to  WlnfCh^there  are,  no^doabt, 
great  difficulties,  arismg  ih^m  the  prindples^-whicb  rcgntato  tho 
•titles  to  landed  property  hi  Scotland^  and  flhotil  the  authoritlea 
which  are  to  be  found  upon  thid  subject.  /  Itappeavs  te-me  to 
-be  quite  immaterial  to  attempt  to  solte  ti»6e  diffioultiet.  If 
the  eoil  he  la  tlie  cruwu,  ther^  would,  indemJ^  l>e  a  i^iort  eiid  uf 
the  appclUini'd  ca^*  But  if  it  bf^  in  hi  in,  it  apf>ciArB  Ui  ini.^  tli<at 
his  title  to  jiiterfeiv  with  tiw  use  of  tlud  Boil  fi>r  thu  [^unxi^cd 
eontempliUiMl  win  not  U'  tuHaiu^fxi  by  }ii»  i^tiiblii»ljiti^'-  a  title  to 
the  eoil,  it  HppMirii^  |o  ii>e  eyittt?iit,  fmtii  tiu^  authoritici^  that 
the  crown,  riuI  thruuifh  the  eruwn  th«  roji/d  triit^t^^'^,  \mv^  right 
and  pow^r  over  public  bigbwav^  suffloi^^t  to  <3iiabl{}  them  to 
permit  tiie  stirfoct.'  to  be  op«nti/l  for  tmvh  purpoKcs  as  tlioj^  iu 
qucstibn  \  an<i,  r!on«5t?f|UonUj,  that  the  orii^iiMii  proprietor  (xf  tho 
soil  has  rio  right  t<i  the  interposition  of  ttie  Courts  by  in  ten  [let,  to 
prerent  inch  work*  bdJi^  earrioiJ  ititoeftkit.  ThU  will,  1  thinlL, 
clearly  up^x^nr  from  t^Xt-writeriy  dits^ldeci  oaw^^  and  the  teinig- 
nition  of  viirioiy  twt*  of  parliaro^nt*  t'mig  s*y6^,  i  Ki,  l  {\  "  ume 
pnblicte  sainnt  <tst  pHhlkant,**  8ljur  my^  tii  i,  ♦,  7>  '^  higiiwajj^  be- 
long to  tho  king."*  Bunkton  swys,  In  i  a^  4,  **  thlnga  puhtie  aro 
those  which  belong  a«  property  to  the  ftorereign,  a«  riten,  har- 
bours anii  Uighw^vEi,  hut  ofthi*  banks  of  a  rirer  ihu  iwe  i«*  pub- 
lic^  but  tlu'  pn^p^rty  l>eloi^^  to  the  owner  of  thf?  fidjoiuing 
grotmd.''  And  again,  ht?  flfty»,  in  ii.  I,  %  *^  iiighweys  oru  tki 
king^s,  anti,  intt-r  rtfj^iiiij  as  (*n<^poaehnK*nt*  ujxyn  tUoiWi  ii*  like- 
wise npon  the  strcuta  i>f  royal  buight  and  public  rircr*,  m  pur- 
prision."  Erskine,  ii.  fi,  17,  says,  **  mnce  the  introdnctkm  ^f 
fens,  rirers,  flree  ports  auod -highwnyi,  are  intst  »v«^alM,  and  'te 
patrinumwprmtipis"  Bell,  in  his  Prindplea,  seatixma  689  and  639, 
says,  **  highways  are  rested  in  the  crown.  A  public  road  ia 
capable  of  extension,  witbaehange  in  the  mode  of  trarelliag, 
"but  a  rodd  by  servitude  ia  strictly  limited  to  the  eitftent  of  the 
possession:'*  This  was  the  point  decided  ia  Forbea  v,  Foites,  in 
7  Sliaw  and  I>anlop»  441,  where  Lord  Gienlee  aays,  **■  leannolhelp 
thinking  that  there  is  a  difference  between  a  pnbtte  road  and 
that  of  one  clahned  as  a  right  of  servitude  by  the  proprietor  of 
a  dominant  tenement,  llie  soU  ooeupied  by  a  public  road  be- 
longs tn  ^le  pnblto^not  to  the  proprietor  «f  the  graund  orer 
which  it  posses— «ad  they  may  make  suoh  ase^  it  as  may  bo 
neoessaty  for  the  purposes  of  the  pubUc^'  All  tiie  other  Judges 
eoncttrred.  In  Miller  r.  Bwinton,  in  MbFriflbO)  18,517,  ft  was 
-ibnirid  that  the  public  streets  in  a  bnigh  bekmgodto  the  crown. 
In  the  road  acts  in  Scotland,  no  enadtment  itf  Ibnad  giring 
power  orer  the  soil,  bnt  there  are  rarioos  prdvialons  which 
'  assfume  It.  In  two  modern  ants,  pcrtieutarly  the  Ut  and  9d  of 
WiU.  ir.  cap.  48,  sec.  ^2,  the  tmsteea  are  authoriced  to  ereit 
tott-barsy  bovtses  and  gtndeni,  and  the  property  is  declared  tolto 
id  than;  By  sect^n  61,  the  tnttteea  are  autho#iaed  to  ^iden 
jToada  16  9d  t\»et  <wi^MMit  any  paymdnt,  imd  tO'  40  feet  making 
competiaatioiL  In  sectidn67,  landa  taken  Ib^  Che  purpeee  of 
the  roads  are  declared  to  be  the  property  of  the  trusteea.  By 
lection  11;  toads  and  tdV^itraset  beedaiLng  nsefces  are  to  Imaold. 
»dectiEon  B6  WMtoiMa  tlie  power  of  lie  ttmstees  to  widen  «nd 
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ldlil#  te  Toadfl.  BectioH  100  aeiumei  powet  In  t]ie  truji&eee  to 
giTie  }mjre  i9  lay  waler  and  gaB-pix)e8,  and  proridea  tb^ic  Ibe 
roiul  i(haLl  liti  opened  with  thc^  leavL  of  ttic  irystees^  or  olkers 
having  authority  «o  to  do^  for  tlie  laying  of  pipea  for  wator^ 
gasTj  ttsnneU,  or  railroads  Ac.  Ag«!n^  in  the  3d  fliid  4th  of  Will . 
iv,  cap.  ^rt,  SM?.  no,  the  comtniisiiMTere  of  police  are  autlK>- 
dsted  to  nifp\j  by  pp  tit  ion  to  the  trjnd  tmatwB  for  Ictito  to  open 
the  fftnecta  "  for  l«y inj^  pipes  for  irater  or  gas^  or  mokrng-  sewers 
or  dmin^,  -^  '•-  y  other  pa rposes,  which  road  trtist^x^a  ehftll 
grant  thi^  xvarrdnt  fbr  that  purpCFSO."    Tlie  ri'ihi  and 

potrcr  is  n^.i -  .  '.  *  rt^sidc  in  tlip  tniat**e»  (done,  for  nri  apj>li- 

cation  i»  required  to  the  ffupposed  OTrner  of  tli»  boiL  We  fimi, 
then,  these  authorities  fftntinjs:,  tltat  the  soil  of  a  paMic  rood  be- 
long* to  tlie  publle,  to  the  crown — not  &b  the  banks  of  a  xlTer, 
the  uao  of  vfiich  is  for  the  pubLie,  but  tire  soil  of  whieh  belotign 
to  ^k  oif  iier  of  tlio  ac^oimn^  laud ;  Hiat  hi^hvi^ayflir  but  not 
pmate  wftjij,  moy  be  L'Jttendttl  aa  to  extent  and  uae,  aj*  fjL^sr 
Mian  tnay  retiuirt*^  and  that  such  uses  mny  be  niade  of  blj^b- 
ways  as  Tn:iy  be  neccagarj  ft/r  the  purpoaca  of  the  public*  And 
we  find  public  sct0t  and  patticnilArly  ttte  Int  and  M  WIIL 
ir.  cap,  4a,  «ec,  im^  nud  3d  awl  4th  WilL  iv,  cap.  110,  i:^ 
cognizing  thu  riirUt^  of  road  trustees  on?t  the  mM  ao  inuth 
as  to  treat  it  as  veste*!  in  thuiii,  enaLlin|T  them  to  ctmvoy  it 
when  no  longer  wantt'*!  for  the  pnblic  ;  and,  above  allr  refeirrin|j 
to  the  partieular  actm  Aou^ht  by  tlie  appellant  to  bo  restitUnod, 
and  nmking'  the  crmiaent  of  the  rood  trustees  alone,  wjthoitt  any 
Tefertjoee  to  the  supposed  oxtikt  of  the  soil,  sufladent  for  the 
purpoj*  of  oponinjif  ^tr<^eta  for  the  purpose  of  laying  pipe*  fiaf 
water  nnd  gas.  How  fkr  the«e  authorities  may  be  sufficient  U> 
«hew  the  n  at  ore  and  extent  of  the  powers  of  road  ttustees  o^-er 
publie  highway 9^  it  is  not  necea&arj'  for  the  prL-M-nt  purxK>se  to 
consider*  Tlie  (jueatiou  is,  do  they  leave  it  quit^  clear  that  they 
hare  no  power  t<o  pemtit  the  openinir  of  the  soil  for  the  purpote 
of  laying  pipes  Ibr  the  ptihlic  seniee^  of  water  or  Raa^  and  lio 
they  leaTt^  it  finite  chikr  that  the  owner  of  the  acljoiidiij^  mM 
has  a  tiglki  to  prtivent  t|iat  bein^  done?  For  if  Ihe  rigbt  aoclaimed 
by  thetn  ba  evt^u  Joubtful^  he  cannot,  in  tlie  present  sttite  of  the 
question,  tw.*  entllh^l  to  the  interdict  he  aslca.  He  has  nn  puit 
to  estubli:?h  his  riglit,  but  merely  a  petition  a«Tkin|f  fi)r  an  inters 
dfct,  founded  tipon  an  assntned  title*  He  ia,  tbewfore*  applying 
•okly  t<j  the  equitable  jurisUiction  of  the  Court.  And  allJiough 
the  9a.me  CoiirU  in  Scotland  ailaiimater  tbo  equitable  and  the 
legal  jnrbclletkin,  they  rniisr,  when  cxerdaing  the  one  only,  be 
reflated  by  the  priiiriples  lapplScftVtle  to  that  partlculat'  pro- 
Tince.  Neither  frotn  the  papers  nor  from  tlie  arKrutncnt  have 
wf1Ni<5ii  f«mi«heil  with  authi>ritiea,  shewing  hovr  iiir  tlie  equit- 
abJo  ^jurisdiction  of  the  Sqcjtdi  Courts  ia  regulated  by  the  prin- 
ciples which  have  been  long  established  in  tMs  country.  Hut 
as  the  prineiplefi  frf  equity  tf«^ttr*iftJVfti'f4il  application*  I  Cftnnot 
suppose  that  stieh  a  rule  would  be  con^itleretl  as  inapplicable 
whore  not  opposed  to  any'ctottt**^^  phwtice  or  d*?ei>ion  in  Scot* 
land*  The  granting  the  interdict  under  the  eircumfetanccs  of 
this  case  wcmid  be' eon  tmry  t<i  many  of  the  beat  eetjiblishpd 
rules  which  regulate  Courts  of  Equity  in  this  country*  /Vz-jf, 
When  a  party  applies  for  an  iiy unction  founded  UfJOfi  an  alleged 
le^jd  title,  though  the  Court  will  soniedmes^  to  secure  the  pro- 
perty in  the  mean  tiiiio,  grant  an  intedm  injunction,  it  always 
makes  tlK)  nltiniate  diK^iiloo^dlfpdlid  ^Ipdn  the  establishment  of 
the  legal  title,  as  in  the  case  of  Robert's  Copyright,  Ac, 
u  Jonei,  T  Vesey  ;  Norw(|f5t^*-Ildtet,  n  Vesey,  147-  and  in 
thoa*  eases  we  hare  Lonl  Eldon'S  autbori^  fbr  saying^  that,  if 
the  Itgiil  title  be  denied,  the  Court  will  nut  grant' any  injune- 
tinn.  In  this  ease  the  plaintiff,  by  his  petition,  rests  hia  case 
iipiin  tlie  ilMied  right  of  the  owner  of  the  soil  in  the  ground 
under  a  road  by  servitude^  a  title  not  only  deniedj  but  disproved 
by  il»e  verdict  of  the  jury,  by  which  it  is  proved,  that  if  he  have 
any  nght^  it  is  one  of  a  totally  d liferent  character,^nan>eh% 
the  Tight  of  the  owner  of  acyoining  land  to  the  soil  of  a  public 
higii w  ay .  A  nd  this  open  s  another  obj  ection  to  the  Interdict  i  iht 
i%h  a  ruJe  in  tiiis  cciuntry  at  least,  Secc^ndl^j  That  a  party  who 
m^^fs  an  iajinu'tion  €X  jHirte^  as  was  tho  ca#e  her^,  upon  one 
title  or  stiite  of  eircunist^vncess  shall  not  bo  permiued  t[>  main* 
lain  it  uDon  another  title,  or  nnder  dilTereut  eirctunstajiees. 
3"Awif%,  in  this  «!oantry  formerly  Courts  of  Equity  refused  to 
ghmt 'ii^ftncritms  ia  eases  of  trisposs.  This  rule  has  beoa  ro- 
I  Siciid,  bd^t  it  is  aeldoia  doao^  ex<^pt  in  cas^s  of  trrepambla  ude- 
'  1 1  '  *  1  never  in  casea  hi  which  the  irgury  from  the  injunction 
reater  than  that  from  the  act  eougbt  t^  l>e  restrained, 
,,=  ,1  ..  liich  principle  I  acted  in  the  case  of  the  Attorney- 
ticofiral  t%  tlse  Mayor  of  Llf^rpoot,  reported  in  Mylne  and 


Cmlg,  171,    In  li»>ipiMH  eM&,  ihe  i^i«y  t&teiM 

from  la^^ng  the  service-pipes  would  be  «vtltiif  >  ^ 
the  Court  over  the  use  of  them  Qontmnhi§r  stil  lan^d 
of  ejfecuiion  if  tl>e  right  of  the  apptllznt  thocidlve 
Bnt,  F&mikfyi  No  Ooart  <tf  Equity  ouirbt  ^itsinu&tittJI 
pi^gress  of  wofkst  of  the  commcnceiuent  awlfproirti^  i 
ttie  party  apply iuf  ««a  cognhoiuL,  sad  of  wbkit  I 
plaint.  In  such  cases  the  party  cajrjTDg  on  the  works i 
art  equit?'  agalmi  ttie  efuisy  uf  tbe  party  e 
wf^ald  be  manifestly  unjuat  for  any  oaie t^  patadti 
Cfii^l  nmicr  a  supposed  rights  and  incur  exp^iuuta 
foaiktofi  -upcn  litiel^  mxppo^i  rlgtit,  «d  tltin  to  wKti# 
opposed  to  it,  and  seek  by  injiuictiocLtOirerixBDiliiMi 
ptigress  of  the  wodts^  t^hichv  withonit  comf  Istioot  ^iih 
useless*  I  Tvfiised  an  injunction  in  the  caw  of  Gi^eeiliei^ 
th«r  Maiiehester  Bulwar  Oimpanr,  iiiSMyl*4i4€ 
In  the  present  case:,  tha  oppeliaat  attcmptB  to^ 
of  the  progress  of  t^e  works  which  cooutKnMi  i 
agi\  the  most  important  part  at'  vhkb  wmi  isfiagi 
pi poi  through  tbv  vi^y  street*  in  wbieh  ^  booa 
spondent  are  situact^  and  fr^flo  wldelt  catun-tiitfBi  Hi 
sQO^ht  to  Iny  scrvko|npe«  to  Pttx.li  bouee»*  IT' 
totally  Iktkjl  in  nqn&tlvin^  tho  Cftserof  -"^ 
eenee  ehaf^god  ;  bict  that  is  ait  iiiinllii 
the  juterdiet  restetl  upon  that,  the  Court  wo 
some  course  of  AMsrU-tniirg  tbe  JaoiThafi^  I 
granted  an  Interdict,  which  would  not  be  pn 
lidgis  and  ucquieflBetira  «fia*i<;r^|ap^j||.J|i»t||ijp^(j 
but  aascrtiun  againM:  aaBgt^i^idtlMMifriitocjf 
property,  and  the  resideiiiit  ttftbc  up 
gr^  i^  pnibatiiiity  upon  tlui  aide  of 
If  tl»  luteitLUrt  q1  Lord  C^ockbum  be  i 
state  of  oireutn  a  unices,  it  will  bt  vegatiyin^f  ; 
public  fhnetionaries  in  towns  to  open  the  soil  ii  i 
the  piin>^>ie  of  laying  pip^  tor  water  afld  gaijsnilj 
in  the  supposed  owner  of  the  soil  the  right  of  m 
torting  the  pureha^ie  of  auch  l>e^efit,vA  right  tiaUl 
great  doubt,— and  it  wilt  be  an  interdict  ksiked  far  Df 
lek'ed  title  pntve^l  by  tb^  vczdicit  «d  berfiOse,  sndl 
tf-tin_:  iJiion  a  title  difll'reni  iKi^  that  w^^^ 
will  \>v  ;ui  ihteriiict  to  restrain  A  tre«i>a'*  f^- 
direct  Injory  can  Atis^jirMiotit -any  ni 
ixjrtant  legal  right  upon  wlikh  tlie  • 
Ijends,  antl  af\cr  an  acquiescence  in  t^ 
Uh^  comphjlicju  of  which  is  iiiterdkto'^. 
to  be  very  prol>fiblc,  without  hjiv  im 
ftiet.  The  works  are  said  ti 
and  not  of  the  feuars,  TU 
pany  arc  permitted  to  com[>U  ('  ' 
the  I'euars  will  be  useleiiiii.  Tlie 
tained  is,  nn  ier  uircunUftaur'^  ■ 
exiated  when  the  aise  was  1 
think,  be  subversive  of  lu 
equity  by  which  courts  are  : 

JLotti  Campt^il — Of  cbui-^ 
make  a  slngte  observation  tin   ^.^  t 
and  k»j:iriicd  fricJid  wiio  h.iis  Lut  n 
cxplonatian,  I  nierdy  ^    ■'  *^'  '^ 
am  of  opinion  thai   it 
burghs,  have  not  tht 
IT.,  if  proper  applicaii<^n  is  ma*- 
to  open  stretitsor  luj^hwaya  for  ^ 
or  water-pipes.     I  thSi" 
that  their  CMeren&e  i3^  r 
intojrh  -  T ' -^  i'^  ^jueMigu  '^^i.^  ,^.^x^J.. 

tfj.r-  -n . ^ My  hopii^  of  ooii»@  imnmj^t 

the  qii>  liLUi  answer  to  tlie  laiBt  obtcnratitA  ^1 

aiid  teamed  tricnd/  1  would  obfcrre,  that  I  nAtn^l 
beciinse  that  act  doe»  not  pttjfass  loghe  th&^omt^l 
the  power. 


.11 


txitwi*»<«*^l 


luterlocutot'  a^^^cd  from  rrti«p»fd  and  ^  > 
loctitot*  of  tW  Jjotd.  Oi'^iinury  ajfirmtd. 

Mr  ATkkr^cm.^^Mf  larda^  wn  haT«  paid  the  COlU  i 

interlocuuir  appiaieil  againtt, 

LofJ  /'  T^  1  tn  :  :  tie  repaid.    Timi 

put  \i  AitSch  yoQ 

Lord  ij^^'A^.iLi:^  „j.^-:lwiiiv;  iad  Mti<^%    ^ISwli 


of  your  <i«nti  f^ei  Hmt^ 


5-^ 


M^ 


m*  aKttjaoiHPE^  pi  msmmhi^i^ 


m 


taa^a^M-'fMi^'^  ,Awoi<»>— fcpe^ntato  tint,  m^  f 
Jto'ribicknrt.4*«(Vh9«flbaimioeiaSdj6lii  CSaekbtrn'taokdOcon; 

iehnivfii'iwiMBlliii^i'btai  JfT^:dM'ii4Hl«niMv<Tluidiibe«lt 

Gmt/.j8nNi^tov^'««A(jit  lopalfl  ttlMitc  yoii^  hatoe  ^jfBlArjxm  }mi)X  b») . 
idTtaRbagifa]: ;:  ^ fantr  joo iget^niar'  doito  L«fte|!  i4»d;<at(^&m*A« 

eriocntOKi' ''' .'    j-m  ^:".,u  v  -^     '''-.     [''-..•<  c  rj   c  -r  .f.  ,i.    •-.-.^ 

Cjrrf6My6<ft-*atoJigjj»<^)iHgna>tfa«»iitia.frt  MffisittQr  l»r 
■f'uni tidii9 tiidmipdnral^'  i:  '  f'.  vi'  :,'•«>'  ;>/:n    ^r  rt  i-  '^  ''-r't 

ih'iti'  iir-ivi,;   to  '  «•.•    '^.i!  Ill  /[',  f'Tf  I'r  ':  i  ^s'  J  *--^  I     .-•''  .  .  ./ 

OM^/tfaBi j^idriiHdntirliioll^  tlBlfflppr-li^iiM.oiiihloi?  Jilivol 
ooanpidQi  JFow^if  Iter  badlaffifrioBdrLotd  OodBfanmlf  iirtex%) 

■t,  whlihwt»wdi»rd€^8ktanriif8diiteitooixlar.-r    in        'r^ 

rd'&odtliiirif^iaatarioitoter^  j^Yodr  iffl^ 
tltttSUiQiliaRenii^WUrQaM  tkm  (dalDie  Jof  f  prDowditig  >va#> 

Ul'ciAwKTilaflht-^TdafDliiBt  gbito^^baiCkwiitMomirWeif^a 
ic%QratiM«HooilloT^bB>dfllri0idv;and^.  thai'  mM'tiaMmiaeauli 


:±d±ff 


■*i**l- 


r»CfllEUKIf-jE)^^IMltfV.>'<'    i,-...'V/r    ,•[;   *  .o-.     ^    ^,,    .  .r 

-ansfhred'a  titrje  ambient  of  government  s^o^to  ftTx^^,  to  w' 
ivu&d  into  tWeUe  parts^  am  Ae  product  (i/mfiM  chi^^fir  ida-^ 
itknalpttrpose^ ' and^  Inter loKS,'  w-^a^cJ^A  ro  6«  traj^/erted 
•  M«  TSum-Cbunci'/  d/^  5<  ^ncfreii^, '  **  /Ag  interest  tuid  product 
\ereoftb  he  6y  them  applied  towardi  tHe  nidfal  and  rtfifpoits  '/m-[ 

ovcment  of  that  city,  an4  such  other  usejiiiperman^i  works  cotl' 
icfed  therewith^  as  the  said  last  mentioned  Provost,  Magistrate^ 
id  Town^Council  shatL,pom  tinie  to  tixiie,  under  the  supertnten- 
ince  and  with  the  approbation  of  Ae  Lord- Lieutenant  for  the  time: 
ing  of  the  county  dfPife,  and 'the  said  trustees^  ot  the  stirvivors 

survihor  of  them^  (certiJUd  hy  urriting  under  their  hands'^  di- 
cf — H^d^i.  That  the  moral  and  reUgioui  mpi6vement  ofthi 


tf/  qonstituted  the  primary  pu\ 
ywn- Council  wei-e  entkled,  at 


\e'of  the  gtanty  and  that  the 

.  ---.  - -^ leir  own  hands,  to  mte  sums  f)r 

ch  **  moral  and  religious**  purposed, '  '2.  That  appropriations  fb/j^ 
other  useful  permanent  works  connected  viHh  the  imprwemeat  of 
e  city  might  he  made;  but  dtat^ese  Idit  required  the  dpptamil 
di  oftki  Lord' Lieutenant  di^oT  (he  nujjoHtif  of  the  inistees,   ' 

'ho/lata  Dt] Andrew  Pdi^.insMaj  Iddly  tnuiB&nred 
0,000  ofgovemm^nVfltetk  i»toth©Hftiwcfflrt)f -Wilii 

leaaar  of  GoaeWaU  of  fttiA^dvewAi^u  j&^.aidMd  ofi 
inture,  dated  14th  July  1831,  this  stock  was  deefaD«# 
e  hel4  bjthcaepfti^es.ixj.tijvify^Mc^,'^^ 
livided  into  twelvQ  cli8pi;9ft.t  gaf tjb.'  j  Tive-twelflto 
eof  to  be  applied  for  iestablishing  and  supporting 
K>ls  on  the  MadrMH^stem^  in^  Btotoigii^'Qll^^ 
,  Aberdeen,  Invemesj  arfd  Ij&fi^i  fhi^-lxf^lfth  ^ 
>nation  to  the  iU)y^  iWdt^hooI^^^five-iwyftb^^^ 
d  vested  in  the  tnnrteog.thevpelves^  ^^aih)  ;^bi]^  ^M^ 
tiye  saccessors  in  office,''  for  foultdiitg  imd  i^f ^^ 


tu iiiing^  ike  Mud tm  ^C^I Jiego  ol^  >  Bh ^  A^rc wi  i .  •  aoii  41^  ,i 
dflf^l  tlt^n  conminod  ti  clause  in  the^^b^vjng^ten^tfli^ 

to  tht  dUtKJsul  of  t!ie  riemaintD^  twelfth:"' '  "*/  '^'"^*  !!^ 

*^  Oti&fjiUjCT  Auch  iw^etflh  part  vji  afoix^AiLl,  miil  tlic  Accumu-!. 

laUfd  divitknik  dturiaof,  untotlt^  Pruvoat^  Maoist mkv"^  tmd  Ti^vrrir  ;- 

t^  be  by  tb^ii  j^pfiLu^l  u^w^lfijU  tliemorulm.uLivUM^ii>ue  Imprgv^^- , 
vaunt  of  thai  city,  lui  J  such  oLber  usetdi  pornnuiciit  work:?  con-^ 
ttjoud  tlicit\^with  fks  tJina  iftid  U^t  niontioacMl Frovust,  .MagiBtr,atef. 
awd  T^vn-C^arjcil  sliiiil,  £^i^in  iiitiij  Ut  liuw,  uajtc  ih^j  ^■J^>LrLl'J 
t<0ulaiiae  flnd  ^iili  thti  ijppTOtmii&ii  gf  tfic  J.onl-LH - 
tlie  timii  Ufing  or  tlit.^  cuujilv  of  ifi%  Ami  tUt  *aiii  t. 
tl*e  Bumfors  or  eumFor  of  tlu^p^  C*^aiifl©J  by,  wxitiofc^  ,ViMl|^,j 
tlwar  handst)  (Uiect.*'      .  .    t  -    .  ,  i     ,^*,".  ,f^ 

The  deLil  of  indenture  (which  ii^ok  effjci  m  iliu  lifu- 
tifiie'6f  pr  belft;'r6qtiircd'the  'i;6#h<!Wurf^^c)f^'Sl'T 
An^lrews  to  ex«cjut(j  a»  declaration,  of  t^ti^.tr^at'c^'  tJi^u^ 
sbav^  being  transferred  to  ikem^  :  Havii^  4on4  sK^iit^r 
B«ll'^ trustees  trahsferi^'lo^ tb^m  th^^^eUmof  iWO^OOO/i 
;'  TowaVds  tht  (^M  of  the  'dieft  61  mderiMi*^  It  Wft^  d^-^^ 

CAarea>  -    ■      .  ,    ,,..      ...  ^    jv;:,.-.  U-."!.  .'c.-^r  t,>  .v.:  on  n->'[w 

"^Ihatthe  proiToflt,  aiidtfiratiaaids^ckntdimBiitenisfiBt  A^rawa^} 
8l|all,:for  ofbt  .kwteftoTy  ha  a^pcnoMd  titetitwirtMslpg^hfltieiptow 
MMltsi^aiid  tiist,iafWirihedfeota»«f4ke(Midi4dv^^  ^OMoM^i 
th&  Sh^n^g^tepoletlbr  the  tlpw  ibeiDg  efv  tfaa  nidioqontgr  iiC>^til^ 
siiftlV fts 'ererkefeofter^  he.ii inisteei Dfi Ihose. |)rQaettt^TJoint^/ 
with  the  BKidiinm)at  and  fiivtakid'ieocmdji^^  of)  l^  d^ 

*ttbaft:t]^e6  of  the  tra«t0P»;oh«a^way9.WTii<^4W>9U«»<fu^  ^{ 
the  iMslB  oC  «iidt7miV)erHy  jm^alwiQ^%(^  09  y^id  jio^  «j9^(u^) 
toaUpmi)^M0«lttlleMi«'«f  tiie^«b€die«CtihejM(^,t99i^^    ,(0 

*  Theidibfe^yerMii^eoirf^^ 

bore  to  be  confertred  oh  thf  trustees /^  ^d  th^iir  ^fe^jwb^J-^ 

five  «uccesBoi»,ift"pffiq^t!^ ..'  '",•    ;  ,;\i  Vi.V.at  ii-'uii-i..  li 

^  y toiousrvotoi  of  snliis  of tDiOne3rypftrt  of ttie  tp^odmit^Giy 

tfie'^di£l0,OdOi  y^  iliiad^bytlwlW#ft43<W(tad!,^* 

which^  befQi^  belttggrante4,  Mr^  sUbi^M'to'*e^ji^m| 

Wemy09>  as  X^rd'j3^ut(W3^i  of  rtJQ.cpMi^'tjf.p^JPiff,,§44j 

to  Dr  Bell's  tnnltees,:  for' theic  appifoval;! :  i   !  /:  v:    .  r>i li  / 

Ib  Dec^bfei^  ISte,  the  'Ibwii^IJcldntjftV^WitlMWar 

lowitig  appropri^oi^  oiit  of  the  i^todhcj^Wi^^^ 

1.  In&nt  tebool,  (inohriing^^CgW  /Of^Ady  agpii^i^ir,, .,  ui  !.«dj  m' 

'•■    priatedO   .   —        .:-       /•  '.i  /mi  ..c.  :^W0,>P,,A 

9.  SishomV  Schools  (isioludipgXSO'iarMy^Ppn^       '  n  -^  .'7/ 

•  .priatod^)-   •    .  !  ^' .     .-4   .i.-H-.M  -.::■;-,.   •-^(r   OluQl 

3.  Qmtaityto  the  asiistant  leaoh^v  vf  ti^  iafM^  w   >...^  ^I'l 

jcboolfof  1S43#  .,         .  ♦.     '    4.  .    ,,  I,  .^7/ ^  ift 

4.  C2aibedna  walk%  ^  »  •-  » f^ -j  -  .  ;r..<. /;i^.  rAn /> 
«.  Bepianng«traettk4beH..  .r  .m....^  ..v  if  •  ...;;i^Ji'ft,i9i-^ 
j6.  Dispdnaary,.-       ■...••,.  :»  -     ..  -.-.  ... ,:,.]  n.'  .„(  i,J>9Qii  0.,^it^ 

7.  LeadBir(ieiwalks^.^a,h)iireetiD0ii|^.<C«),jjj.>i    uIj^QMsA 

8.  Life-pwsflnreiMj  ,  .\  r  ..,:,  ,.i.  ,/,ij3ft..<)  ,.Q 
'%  Public  BfoeMadea,  foojr  ^S2^  e^h,.  / . .  .     ,  /  fop  .  .^\  0^ 

10.  £llck«n9PKOiptOQ0^'       .        i     .    n  >  L  »v        ,w.2Q>il,oi(k 

•    1        .',:-,.['.,♦■>,.  j['i'  111 — rrrr^ 


Ttn 


•  The  lx)Pd-Lieutft*atit  approved  6f  tfae-tfifjdeftini^  itfemrf 
in  the  list,  but  declined  to  sanctidin  anj^  'of  Ag^;6tfiei^* 
-  Dj:  Bell's  trustoeSf  while  thqy  sai^ctiaa^^the  .whole,! 
disputed  the  right  of  the  T^wn^GoiincR  tor  apply,  the 
produce  of  the  "ftmd  to  any  -purposfe  without?  thieii*8e)[>a^ 

rate  consent.  ^        -,    .    '.     '  -  ''.^  ."„' ,,'  n  ]  •'.! 

,   Th($  Town-CouncU  thereupon  broijigiit  a!  4^cl^a^ 
to  have  it  fiiund  and  dedax^  1 .  Thiekt  thrf^^/were  eatitladK 
accot^^  to>  the  tm^  iDabort  and  Meaning  "^bf  ih*  ^eed 
5f  Itidcntii're,'  pf  th6ffl^VC5,;^d  'wrtHahX^(^  sanction; 

Otoi^Attetvefithen^'to'afiiply  the  imprest  aad-ptodiM 

Digitized  by  VjI^^V  *-^ 


M4 


B£FBB'R'1»^  QAaBBjDBOBlIVj 


Pf 


WdrQ.6»tiil»l/to.0pply^thi  iiilerBit<'aiid>f)»>diia6  oii  tfetf 
thie'city,  Bs^l^e^f  witk  ttie^at^fmiltttto^  of  tlief^iMifditrtmt^ 

i^Ul^ ' llifi  ioin  (  cpEk?V rencq .  ipct  Ai^rglijitifl^  of  th^;  W»f:l 

Biiist)  and  ]A}R4re#  Ak^d^and  of  itosliid Gafftaui 

h^  jBt^temSi^  of  a  j^i^^  apd  .feugusboable  caiwd  why  tb^ 

iOHiip^j  the  jntetest  ^nmd  pfiMite^  «^  th«ifi»idv'ori:sa«b 

rence  of  the  said  defenders,  6'r  either  otHiem,  S.  "tliat 
they^retodi^entlded  Ib'ftj^plf  tlie'  prd^ent ':iicotiyM«4aled 
interest  tkA  prbdi^oe  cf  the  lioRd-in  edybfoiity  Witk 
tJb6tMXUcil)^l«ft'jA|on[e'Atc(ted,  jfor^  the'  aoodaiplfeht[ien&  of 

Koltersi jriitteQ  bir!j>ciBeU  wfete  |irodtitods;to  Iriiew  itfant 


JHidbimomluidr^igiiCMidilii^vtoien^  thewdrd^cAen^ 
f«r^'^h«(ing  fawpMoabte  fwf  16*  th<^  <5Ht,  bt^*  to '  *^'  m<J«tf 
dftj«;f<f*^V;&4  "ftij^^^^  0Uy. ;  AJt  allj^ve^ti.th^ 

these  are  accomplished,  no  appropriations  can  or  oH^^ 

tJ^vt^m  j^{oily!{(/tliaitKiOrria^iro|MriatMm'i^^  -fiini 
^^fii^,  'Wifflt^t^ffi^  sartcjt^.Jf'.  tW.TSfr^j^l^Cpegp 
j(|iie  |^iaeib^A^itb«)«aAet*D&io^^ 

^^tft^'^;^<^il»i^  tLiW'liaj)le  t6  CjyVj^rt'^^.^^^ 

f^^ij^.i.Ji^ffi^raj  Wig  n^  ^^;g|vfao'ir>W>Kp^ 
(Uop^Qil  <w,4bQjMfldcaaitGipIkg6a]!iMt^68{tha7BdM^ 
aiheiTri8Vi<hkR«Ni^e:«mvc^^>s6Uild  m^te^tt^iii 

tfiirii^:, if  jtlS'i^aid^I^  jiji^npji^ans,  c^  lie, aui^i^qa^  Iq 
j^areii^ iSoclM^itiiati tbme >ttrluM'tfarQ  ^(|lml leias^li^ 

•rft>!%!fak«e{teNhrt^cefeWv  '&i^  JhcoiHtJeifcni,  7  ;,  r,/"; 

L^.jLA^iijt^^  ialetikiefi(taf| 


PfM  mr«  lift  jpail»  4^ 

thkl 


H»«i(Mi* 


_plW»iM>i*>*i 


.  tbojAiRi^  ^•■5 


gtf.ti9M(iiodrjnwiyilifiiNMil^^ 

Ml  Ajidw^.  JMl>r»iilwwi»irii<g!ftlB}  giwrnli  tli#i|MiiiH 

oording  to  tlniiMIHld  9flMgiW»j(»iflMw»<)WiffcfjlJy^ 
f»4.HKMraiHiwqWW#»4!»lt 

m^  .tb<i.4n^9^t7«94i 

^thonghiw^  )f9V»i0m^2 
4f;t»^.ffMd;?^liOTiHate, 
WemjBS,  acting  U 

»UwiHwi«<N5i^ — 

MOf^U  0^  th^u? 


to  Di^t  ta  t)i0  smr^  j 

mi*5t<vi*,  and  tli*t  tlie  discusftJun  on  lioth  f iliii iBl  ••S 

d^'trnj  ti3  (Hit  of  tJi«  mist-tuiitls;  »ppom^  i 

iKHt,    Sk^'tn  wi)Pd*  4olei;eL  __La^iiAkM 

*^  A'^/*^,-e-Tk»;<|Ui**tion«  stated  for  ooa«dg<tel»f^ 
ill  Uii*  dc<sl*ratQ«!j'  ftwLiotvdo  not  depend  oa  wyiPPffB 
ti«l ;;  und  ttiev  are  6a,cl***rb'  «J)^  i»tiff&0iar%  •jSul* 
^mwd  case*,  Uint  it  i*  »uffic4cJit,  g^tterally^  lH»  '^ 
|iftpf  rfL, 
.   ^'  On  th«  ^ivt  quoAtioa,  reUtifD  to  Use 

til ^. -.  I  his!  h'-'  '^■"'^''-    I'l'iilvn.TiHNil  jhmI  rrvt^ 


ms,] 


IN  "KIE '  eOUBP  ^r  fiESHONp  SO. 


»8d 


notti  ttiOftt  ^HttiDallMi^  wight  bri^il^|;«M(«m  Mi*ittiif||^lfii^ 

otmmA  <i0tte«iifi«!rmi6(ndihg  fuActtoiiiM^  mcM  limm  tinkeK^ 

atttoi»  w  «t>|«fi^  «h#4lt^>»>  ^rottibie  tliB'eoifv0ftteiu»  Mi? 

aitcifiittM  {kwn  "MLng-  Mk^^ct  i^  fb^ier 'eieca()^<^*^«iid^  hiiMlMfl 
iiuttAii0Mi*toMBg'l&l6Vie««^  0dn#tir!1^^^itoiititeiMbeink1iiiMat«/ 

the  ipMe«ftt(1^0Ald^iidl^W'li^H«d,  f^  «ii»«lotiii&()«po^oa^ 

th«tMMlfiiMlttftMt«Ot«^\;hAnuH«rbr«he  dtUKmsi  '  •  > 

tawt:«ttiCMMttrM'giV«i«lid  iiHmil^er«h0''AiiidJii^>#ld^4l 
oooielaiiUtoA  bjr«  th^lMb^elent  iLiiift  patriate  i^andck  '  Ib^-this 

and  •tMtood UiUst^teddh  on  tfi^e^  Wova^Dd  Md^ihnittlk&iMliei^ 
wcmA mUltLmkta  maMlgipm  liiispr&^eMimt    tlil^'ibtfod^ 

In  ^fl«^P«tMll>g^^thl^«i(>M»^ind't<s^^ 

iHti^lrMlN)tll6r  ^id»fN<!ftM«'1Uia"ftlVda(r^  k  ifntm-imf  n 

rear  «A6r  'l>r'B^IPi»>d)s^lh,  «tiil>p(»lM'  lit&t^i^  efbrfKMMOAfhiidt 
yf  8«nAilik^(^f#df>^btt*d«hM%fCh  ^f^M'^^d^  ^Ittd'^e,  'Itk 

tl^a^lmoofpif^^  Mid  «(Wfrt9e«ef«t  cj^ffoH^  IbK^hg  ft^U)«fi«i^'dr 

[^an^indotfeifdemlf'dl^^^MMi^lUii^lft^iOal^ 
x>txld^ift^atf1ittbiiUflhWaftiriittphKftft^    ttfrtlngenieH^^^Aiidi 
ooA-^vnn  l««tt^pMd4)M)8^ftny^iitlOriid'ftiMI  hitehdett  to  n^ 

»»%. 'c^s^4Mp«^^W«8'kl<fod'to'¥l^^  «6dy>Moiy^>Hi<iflk 

H:ted  with  the  city,  bat  he  got  no  9tij^Mti^  ^W^t'io^ctihA^ 
»ncl«iM'bf  ih0ioChU«t'dfli3^if^^td%e'ihkiMi«eevM^letD^l^ 
riU'^Meibluidtr  iiielidti«i«'^;iol^^^ 
^^M^^thm  the  dhiH«^^'ih4^«Ml^^i!^ttte«(^xii1«om^ 
>^^cl  ^e'gnntiAt  «iifildlWe^i^%>#m>fk>b8^Mt,  mm^^iP^iA 
le  r«<Mrd-Lieiitenant  a  fleparate  ooittanoUing  power  wooMt^lftirA 

iriDr4fttetidtii|riHMMt>an4  po&^fMy  htj^gf^t^e^MMi^DMdfidf^^t^ 
> tM&'  nllMMtl  '^nifaiiiMau^  id^  a^sbnrti^laNr,  %WieH  t^  LoMl 

•^ '^Isere'l*  we 
e  fi«tt^deelMiicM7 


d*9OT!rhat  i^)^ii*aV»«|i»^i«a9titip4^  /Die  j^Ac^  t^p^oln^ 
that  tbey  *  are  entitled,  aco9rdH>^  to  the  trMe  import  antl  wan^ 
ing  of  tno,  aboive  recited  deed  ot  Indenture,  oC  themselves^  ana 
tOiihbut  ^  toncurmnce  tn^  ianctton  df  ihekaiH  WiUiarti  Haig,  %f^ 
bett  HaldaiM^  GeonteBoist^  aad  Andrew^  Alexander,  btof  mn 
8^  Captmn  Jamee  JCnfcipe'  JV!«oMr«»  9t  Qt  eMy»^  cif  theitM :  td. 
9fS^  ti:^, interest  and^ 'nrodu(;e  9^  theaaid  f^nd,  orta^  muct^ 
uiereof  ais  may  seem  to  tli'e  said  pureuerp  to  b^necessaiy  or.  ex- 
pedient, towards  the  itioral  and  ivlijflons  impH)Vem'ent  of'tkd 
AadeilTf  of'8%,Aildi«wis.'  T^  t^ieVof  the  Aoed  «f  loe^l^dAP 
tion-APlPfdars  Ho  be  wiiranwil^.  by  im^:  rea^ooaWe  ^Ti^  of .«• 
terms  and  olyepti^  The  power  of .  pnpppn|»ndc«p  i*  gfvi^  ta^the 
trustees  over  the  uwofe' acts  ofthe  corjon^tiop  in  thoir  luauag^ 
mcnt,  and  cannot  be  limited  to  the  last  brancli  pniy  of  the'  e?r 
peiidiNu^autiibiiaed^  ther  tvttsej>  ^  In  •fitot^  that  ^^>p4ration  of 
^fei9'9c>v«r  pf:r^ieiv,iU94if»«itr«|)WbnldTl€iid*to^  di^put^ 

a^^  tb^  9^60^  t^  palujuiated  tqiHn>mote  n^^^A*^  i^j^mf 
hnprovq^nt  witjiii)  tlio  city,  and  those  that  were  notrytytjiat 
deucriptSonr  'But  the  tbrai  cifthg  decjijl  flbnot  Jibtify  this  li- 
tv8iti»d*c(m0lf«i^loii  of-th^  pdw!«k«bf  thesali^HMet^in^  tt^l^e§  f 
■mtb^dan4V9«(iiil9?i  betiPcwtoed'^hAtth^ieatAttfrsBDQanb  t# 
fMdgBr,jt?»,fUe,l^^aii^4}ie  8oks^ifresp9^sit*f  pftWjfr^jir-''-*"- 


oifj  ihe  proper  application  or  tno  fiind  to  rellgaoue  pgjqx>s<?i 

td  ^xehde  the  clergymen  of  ihe  city;  C^jwlb  l^rn^t^al  triM- 

teei4>i|iMin  Ml  ifoloe  ttnA  (i<inftr6lin  m&Uieni  p^cAUa^iy  wfChia 

IMf  piovihoQr  luvi  oh^  wbhahi  Ifaey  hnwt  geneAk^fhiBre  Uie  *>Q»t 

i^^^cmliion^  *t9^ni|b^ 

brafMjhoftlietrust-expe^ditiMre^  ;,._   ,,j:  io -jv  ,f!  m 

f.  C9i4(^ii  W^^y^  U^frifigreoliLonMi  >  >Atd]£ifif8irad4 
ifbingV  ithe  friUowriftg  ^itptoiona  tireije.ABHifeifed:  i.>  n'tt.^  i 
h  hm^  JMimf^hnamL^l  faavte iodi^ia^FiiifarsFiri^luatii^titiM 
andfofQied<aplear.Q{>i<uoa  <ba^:t^eK»iiaffQ.T9toiajhe4'Ordt 
^^ntenant^— Were  his  JiV^sUp  iien^  ov^  t^ie  deed,;  JDi;  pell 
aeiect^eertaM iWsobA  tb Ve , mana^ra ^r the l^adras  CoQega. 
I>%lia<a%traii^r  t^'hlmy^tfur  1-  f6inA  a^Haiir  dtttfeb^etolVM 

ffiuier  w#«,  r«iY6m'^.  .qa. AUdvlh^*  Ms(l^iiM»4«^i9f  irtw  ^^scy^f 

Sal  dcr^  ij  S«ot)p<l ;  bftjt  did  not  ei^te^  intp  ^  jifjMof 
iie  Lord-Lldotcnant  to  cfalih  a1»cparate  yeto  fhere.  As  fo  tliis 
ftifid',>%Mi(^ia^«tttn^  ftda^  mkmt,  m  lid^lient^bitht^js  ini 
eluded  as  one,  coi\joined  with  four.  In  another  oi^^9St)ih 
am^Aym  4^  <^i^>«^  iil«rLQt^;SM«i^^enai^lfi»^^t^4ii0e(i'^ith 
Ihe  J^oid  Justxcp.-Cie]rk^nd  S^(?|iffaa,ft .boai*j  Ji^p  yf^<^ft»*3^'^ 
fiiere.  li^  Bell  knew  bow  tb  express  a  yeto  when  he  wished  to 
&h%ii«,  JW  WW  a^aHiw^i  >'On  thii  imai  tie%tey6duilcM 
ahci^ibrei''i>«S9^  itithatbff(lk|Bdi6»dh|iiyu  bAi  i«90irti4fcha» 
"  aoi^roKwHs  #||irop]ffktiQna>iQO(ifM94^i!m|;h»M^ 

ln«nt'{^^i^'tiMIfa^k^'hkM^^iVd¥«^  <tttif)i% 

SbeaciihMe^BieiiSlMfaiiiiMry  oblecii^'U^ 

jfprff  3/ari»7u^.-T-X  an)  incline^  t^  Mncee  .that.  the,n»wt  ifim^ 
cohilnbd  l/>  n^oral  !4nd  retiglbds  piu^^ses.  "holoinj^  the  wofOf 

b^  t«»gEinttiinpMiiiciDBi|Ot^liitf>dty^  ^Ide^Mtii 

ado9i^e^tbat  mqjal  i^d^jreUgfouf.ApiF^^^ft^Pftjalio^ 
pnmkry object,  that 6 nb wish, howeveiy'to  put  ai^y thing abou^ 
|ii4ma^  ^  aeeMdat^  M^the^dd^?]^etH:>tiich  ki^t^^mbaMaa 
abe'.taaoaflpmbit.itllkAsreika^  bttiaklitiaii^el^biifkMponMlteaM 
•if^re^gfe^B  mr»oa%#ij^  s^i^i^j^^  Mrpoiieitf  nritiiljinfaataoa^ 
to^a^tpi4<^.to.,^Be^dei  i^.f^m^  f^'.f!tteip|pfed^ra|raUd^ 
liioraLand  leil^oni  biirpoa^  tbany  extent.  .It  is  1)et^er,  th< 
l^lo'leiif^'ihS  W^tMd]'  X/'io  t^V^^Hii^ii<lence i 
bMdbaltenJtli&IittdiOn^iattyiUi^  la^lbbHi 

"  * '  HMm^ 


|M^e»^(niis«f  >iftoMliailde«b)aiimMaiiM{q:Hfcitiai^'^^ 

the  Sheriff,  who  must  realde  faanBdbibfBrgh»)pe>noanp8Hn<»iifc 


•plai.'IW#b¥at/'«f^11fe'*^  I    On  the  strength  of  tlieiroiF^/*«Wewn^eim"I:n»p0ri^ 

*y  AriolbftQ^tka  OM^'itfiiAMM  ZieaNi^Q^    \    ^  £flto  mk  t»b  L^  Ofdi^y,  aa  UieloralSsutSiant 
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taM^i,  and  fe  entitled  to  iak&,  the '  Ht^,  that  till  tie  cAtes  f&tAi 

iori  P'u/k'rt'''Ji.—I  Tim  vety  tnticfc  of  I^m-d  MncketiEie'i  o^-, 
nioti.  But  I  til II  ti  ^ooil  deal  hampr^t  by  Hiert'  IjeEng^no  ri- 
claiiomg' note  ajjaiust  the  Lori3  Ordiurtry'*  flndiiiir,  th«t  the  con-  ^ 
trol  e^ctondfl  to  eTory  thing.  Apart  ftnm  thia,  r  a^Tee  rtith  Ldrd  ' 
Macketizi**,  that  the  approlMtion  is  requlm!  of  evenf  ojth;  of  the 
flFe  parties.  If  you  go  beyond  rnoiul  tind  r^!i|riou8  putpo&*«,  I 
tbiuk  von  iiiiiAt  b^T*3  the  conp^eiit  of  the  vholti.  Thior<j  i^  no 
difflcully  in  (Irawing  tbe  line  between  moral,  and  religions,  aod 
general  uses. 

pMt  ire  *re  uQanifl»on%  th^t  tU^ ,  phoney  m*y^  bt?  applkd  i'or 
c^Mw  than  in  oral  ainl  rdligjous  purposes*  Tl^e  rtiorc  im^Kirtttnt 
ffndin^j  as  to  the  too  struct  ion  to  be  gfTen  to  the  ptJWLT  of  OiPti^^ 
tr&i,  may  be  affi»<jte«l  hy  vhet^or  it  exluncJi  ovpt  the  whole  or 
over  vkpQxi  of  the  i^nd^r  I  am  n  littie  peq>LcKed  by  having  no( 
recUinun;^  note  frooi  the  (>ppo«Ue  party;  but  m  mi  ainieable 
snit^  vhieh  tbi*  seems  to  be,  from  the  e^Lptnse?*  beinfj  j^'ivt-^i  out  of 
iM  tamhy  T  think  it  hanl  to  e-tduile  any  thin g-  whidi  i»  tinder 
the  surartion^s  whicR,  1  tWnlr,  optm  up  the  vhde  ipieBtion. 
MtikerfiiM^^  will  cofleetie  to  the  ttciJi  in  Itot:  i&m  of  tJie  ftnd-f 

'  f^M        r.  ,  ^  f 

ffiML— lie  ^  I  rather  incline  to.  a^r^TH?  w  I  tl  i  Lord  a  Mac^ . 
kiSid^'fcS^Kilerliji  tluii  th^  corisent  mu«tt  be  obtaini^f!  of  tito' 

cMiift  piilSiftAJ  tt'tifl  jippTOiJrijit^mn  fijr  oihi^r  than 

QKie&iiEll^gidbtplUfUMtt JI  shbi^propo^tozveal  the  inturU>- 
cutor  generallyi  and  report  the  two  firat  flndinj/s,  nntj  then  to  qon* 
ijder  what  is  to  be  done  ^u^mi  ultra*  At  eauR^  timt',  even  on  tliia 
vlfe?w;l*tt!f  Iteeifhte^i^'lioM  that  t^e  eonaent  ofemAt  irf  tiet^tsf^mry. 
AU  th0f»ftni^  fitro-ofilMul,  ami  i  dmibt  il'any  Qftltt^m  ar«  to.be 
impect^l  from  h^g  loeAt.  XtiE?  ^^herltf  of  ti^O  Govfity  could  OQt 
bftifl  this  prediciiinei)L  The  trustees  are  naroed  by  tliia^  y^iy 
^l^^  and  not  bv  a  separate  deed*  Tiiere  ari^  no  douht,  Mroi^l 
gi^utrfilbr  hol^i?  that  it  wM  n6t  th^aat  «o  mosa  the  Xjc/rd^ 
L1^liiaB«)vlnanil'  iJie  trusteos  110  a  body*  Iti^  Lord  Ordinary: 
gq^  on  the  l<ka'«f  their  bt'lug  a  eorp4>ra;tlon,  and  if  tliisy  wore 
ij^j^j^iere  would  ho  sl  great  d^id  in  it.  liut  they  are  i¥Jt  ^.  At 
™  iame  t(ni4?i  it  U  difficult  to  suppotje  tlnit  one  bhick  l>all  is 
to  iibp  afl  injproif(*inL>nt ;  that  00 e  (uan,  like  the  dnp  in  tlio 
HMWi)^,  auxy  bbjoct  to  wci^r  thi*t|f»  A  botU*r  control  iar  cair- 
taWy  1>y  ii  uia|oi4ty.  Tho  Lm^tl  (^riUrmryli  iot^rloentor  virtuaily 
ts^r^^iis  that  moral  and  ruligimu  purpost*a  aj^  tp  be  priinarjv 
tftibe  view  be  adopted,  that  a  certtiin  ecmsetitia  necessary  to 
ifiMr  ii^t^^priations,  tin^  would  stifflcirntly  pokit  out  that  moral 
AfJ'ttllgSoua  p^vrpo*e»  iw^  to  be  priirtjirf.  I  ceriairdr  think 
theae^  gtrotl^oM^U  i^lioukl  uudm^tAisd  that  w^  (H>  oot  tliitik'  th& 
fund  properly  appb£;aJihi  to  yrdimiry  corpora tioxL  purposes,  and 
to  leave  iitiiJ  l]  juil  rrlin^ioaji  improvcincnt  uiipruvidL^l  for. 

Lord  Ju.Kfi.-r^  f ;.  in  ri^. — I  own  I  havt?  a  f^trunp  and  clear  op!- 
fimuierlithit;  that  moral  and  wlJjriouirimprovtnueni  h  tho  pri- 
tf^  jpurppse.df  tlilMitavif.  and  tliat  it  would  Iteaiiftin-it  tlie  tleo^ 
^j^urertlus  UBdontJ  for  tlui  sako  of  other  Unprovvijjcnts,  liow- 
ever  ueBiraltJc  in  thom^elvei,  , 

^2Sini  Jiii-^At^/r-iV.—ThtT  reading  is,  thAt,  to  prcv^ti^^*^^* 
tM  ^cooikkt  tnuet  b^  obiaineid  of  ft^e  fiersdm  bmi^ '  ieiivlnf 
mumkaD^  reitgiou*  pnrpoicay  and.  applying  the  nnoney  to  othtr 

S^eopps^s.  Thi^  it*  tht?  check  tlie  grwuter  Iruits  to,  and  not  la 
^jm^  thing  elae,— ;&ueh  as  the  mctaphysloal  dktinction  l>etwt>cn 
^OTtl  and  fri?li|^dous  purposes  and  pnrposea  of  g^dneVfil  improve* 
mimt.  Ill  ftnft  vjl^  moral  And  reififiottB  pW|K»ee  oan^ot  he 
exbAUiitDd^  ^Pfwie  there  was  a  want  of  an  infirmary  to  pi^ 
vent  all  tho  l>eople  fro;w  perishing,  and  all  tVieae  parties  wej?c  to 
con  Bent  by  a  wriuiijtj  under  their  hands,  I  don't  lliuilc  there  U 
any  thiOff  to  prevent  thh,  alt^ou|^h  there  may  be  a  church  to 
bulH  «>r  ^^tn^  other  religious  or  luoral  ohjeet  to  accompli#h, 
.  Ijsrd  #W/erroff,-r«I  aj^rvse  that  no  eouseut  is  F^uisito  aa  to 
morM^nd  reli^quA  appropriations  j  and  ilil^  fitrenKtJie^us  very 
much  the  eons  tract  ion  1  put  on  the  last  part  of  the  clause.  VVIven 
■Otae  tldnjT  is  to  be  (lonoout  of  tho  ordinary  adtsiiniiiration  of 
a  t^at,  irith  eotiso»t  of  ffve  ^soils,'  docs  m&  mean  with  con* 
«liilo£tbjro&f'  Ithmkfioc  ;    .      ,      ,      . 

Tii^Coi^'t  prououoccii  the  foUoWlri^  int^rlocutoi^j  on 
Hth  June  1844: 

^*f  The  Lofdf  having  coaiiidored  the  reeltuuwngf  not*^  for  Cap- 
tarn  Jamcirf  Erskine  WuniyR»  of  Torrie  and  Weui^)'^^^  JVLK,  and 
Lord^Llcutoiuiiii  of  t lie  county  of  Fifia,  t^^^tlier  with  the  n^vUed 
ca*w  iiM  whok*  proccM,  attd  hating  twaiS  flie  counsel  ^yf  ilio 


Ijotd  QnlinarT-*  esisept^iifaiiiil^Miil 

ceaa  :    Find  that  the  deed  O&l 
tho  appli  cation  of  tho  i 

sint^  to  the  motul  aud  n«lipoui}  iuEipro^«ai^u  trf  Ai^4i^4, 
AadmPBf  Init  docf  authonz^  ihe  apiilteiitJOA  ¥  thf  su^ik^ 
and  produce  to  other  ua«fut  aud  pemiamut  diijvu|»<itiMi^ 
widi  tlie  «ud  city*  idioufth  rtot  inimf  diateij  eDUiwciisJ  i 
moral  and  rch^na  LmproYi@Wk«Mtipni<tiM-d 
case,  ih<>  apphi^tion  be 
TtiwTi-Council  ihalU  from  tifii*|»ri 
(knee  and  with  tho  approbiUiuti  of  thf^  l,K)rd-Ii^iit< 
time  beiog  of  tJbe  coun^  of  J^if^r  m4  Uiv  «aid 
gur^'ivori  or  furTXfii;44^MB  (tMlitted  by  iftU^i^  % 
1  la  nds )  d J  rod  :    I'hiiil  TuftiTiiJytiwf  ^ns^i'r,  wj^M  mu  * 
of  a  sidu'to  toei\e«d:oft!lo  tfee'  niodfi  in  wh^'.h  th 
iltiace  aiid  appffobAtiuncif  lUiv  ^aiU  l^ird-LiLauvatiui 
afe  ia  ba  given  aiui=  eju^eited. ' 

Tb(;reaf^i3  i^ounael  'were  r h^aii^  Mdr  m  U^i 
the  folb^m^  opinions  w<?r€J  delivMPetil  - 


as  a  ftifeiidi  lUi itlTlniiMtaftiii  tM:i%oi«b«>lditt|?4 

tlonii^two  B^aWnmnMiiiinBioPfr  tli^  lilien(^tiriili6« 
Lord- 1/^  uie^nitnt.    The  daosft  tii  riu  paiateci 
to  Qon^tituto  thetn  a  body«  iuid  to  otmlvfillQ 
one  Lif  tbom,    1  set^  notliiiig  to  ifldieattt^ 
lumt  wui  to  havo  a  vtti^'  or  to  be  &  nnt  ma  ^mi..  Us  | 
gftvto  a  ve^  la  «jQ0ther  instanoe  to   thrm  in  «Mc4<«;1 
no  Uloa  has  beett  ent^vtaiiiad  tliai^  if  twn  uf  tiw^tf 
third  oould  tiavQ  Kt^»d  Dut,.    Xiieg.uil  tiu^  lu  tf 
ndqi'teof  tafiflit&  "use .  bo  UngfiUMawit  ^ay* 
rtMiiwwi  iiiliH  tu  aiu icm?  frwtofci   A  gfdit^ 
itetrtuted  to  thbse  pazti«^  «&fl  I'^liiiikiiiiii^ 
antborjty  aiui  princtple  are  in  lutour of  bull^l 
jority  must  rulev    A  «3wb  in  ChanceiTv  fiifLfvri  I 
mimw*  puhHctimr  h  itt  point'    To  gt»w  R^Wud^jT^ 
eonsaat  U  to  to  iu  writing,'  and  (Ai^  YtitiiLi 
and  ddibetatOf  and  ttie  iD^ihey  aigii^tki  1 
ia  ftDJOSifli.    The  t\aid  mi  ^i t  el  htT  w  iao  i " 
lat^  bMust  cue  laye  tl^  pro^oiud  inaf 
his  approbation. 

Zoi^  Jffltfijeitfje,— I  havB,  upon  tlje^Atgiommt,  «fiArd 
iny  opintoii,  that  the  difflcalt^^  I  felt  fttwi  tk»  ^Jj 
ion  [ktjoe*  ia  twwr  remoif  od.     The  Loni  Urdiniif  l»ir 
applied  to  atl^    I  did  not  agTi«  in  thai  c^uuiMMfc  I 
found  di^nK^ntly.     i  do  tioi  say  tJiat  Ih^  pfidUdTV 
beoALhausted  be£ite  ooming  to  ttttr  «ilbcs^- 
sanetion  i»nit|Ujrod»    What  tlidgmnttte^  m 
it  lis  netxiLedd  to  inquire     It  xnay  te  IllMi  tbo  I 
safe  to  iittruat  Cbo  Towtt-QcHindl  mth  ibi*  ••  < 
They  miffht  have  lavottred.  thi^ir  frienda  or  i 
it  moyf  U  il  inpc^rtttt  that  the  check  i«  ac  to»| 
the  wliolo^toa^  tbe  clause.)    It  struck  aie  T" 
dause  reqnirOd  both  the  mnetion   ^--^ 
am  qovr  eatiatiod  the  word  a  are  11 1 
of  the  obJG«t,  and  not  to  ibc  exn    > 
wbukl  ha-ve  been  ditBcnlC  to  see  Ww  bO  iuaii>  w^mtai 
I  am  now  of  opinion  that  the  •miction  rcquinrf  i»  All 
tion  tjf  the  whole  five ;  or*  if  not  of  the  whole  fi^  ifc^l 
of  tlie  Lord- Lien  tenant,  and  of  the  mstimtf  d  i^i 
Bhoukl  it  be  coualdered  the  truBt«!es  eao  act  by  il«ir  " 
A  majijriiy,  however^  may  bt?  uxireajK>n»b!e  i#«islitt« 
aasumt^  any  one  ai  likely  to  be  uiireaBgiiJi.bk*  ?  li  a  it 
tion  4f  degree  between  three  and  owe,    AU  tlw  it^ 
aikd^ie  to  teatify  their  apiirohatidci  l^  m  writtt| 
haiidft.    I  don't  see  that  the  approhatkm  of  fl^  i»  I 
with  the  approbation  of  a  majority  of  tbeae  flw. 
Uiat  tho  ootisent  is  to  be  by  writing  oiKfcr  thetrhiMi 
mo  ineoosistent  with  the  supposttion  that  %h0  tm^ 
that  of  a  majority.    Tlie  vole  of  m  tn^iorily  wciiU  k< 
miieud  the  writing  were  aJgocd  fey  ilL,    Berhapi  t*  i^ 
aa  to  ilie  Madras  tnuteea^  that  Uto  ctatise  ia  1^^ 
the  dctsi*  aa  to  their  migority,  Mndi  the  wlHjifMif  1 
whatever  ia  ag:reer}  to  by  t\mr  miyority.     At  C   ' 


[IS 


m^l 


mmmj3WJB3i^G9  ^i^mm^^^ 


5#?c 


ilifej^i4^(#ilyf'l1jie  t«^»^'  llfliforwftfatvldiiV'faisitODiiHi*  tb-anri 
if)l^)topiifknf:1^ediMl^'k'^4ietiHnie  «ttingita]i|qBwttttjber) 

if  6biM4Haao&i''^tW^tb^dii«^feAh«M«4b^^  Ir^gkMW. 

ent  of  alL  On  general  groond8^M'ilio«ldt>liold  ftilr^todbitf  «^ 
in4  I  think  these  are  strengthened  by  the  words  of  the  deed. 

mdep  their  hands,  |if9a«9  jtHlMf)t^  IfHlWrtfi^  Jbft  Mm^  ^y  «\L 
Tor  pnrposes  of  this  kind,  which  are  to  oe  regaraed  as  out  of 

ioticia^  be^>Jtti0ioniten1t>  oi-.tHnA  ^fh^tft^/pqi^oaet  «Bt.  ibm 

mffi^iuiml^  ^tilb)MteIO^a^nul^GaieoifJofiIthe^•t!iltr  ftf  fil  tAiH> 
ty^i^'bo  ddtU'tfa<toiiM|gh<it)»Bnanghtof  iBiMrfi>|MifcpQai8  iound? 
»  «3(Hatti»4li0^whdle  Amd^  i  Bdt  olhe£ipiBr|K)6e8iaartti«Ua*i^«nj 
4ititltiiftj( "« )eiaiaiwrMU]elknu  n/Dfaeippfntf  asft^iwbeteriHim 

A  1«4Mi  Iili4  LdiduLlnitMUtfit  Aatf  littlB  inteoait({  aodiHthidi^: 
iM•e4amtly^^hl•}|lD«Ibi«^^^nni(^latgaBdso{irti^^  tksf9.m,-m^ 
tf«hi'dattliiPth9'«it[%nseBV4hM^  litniMnetMisei^af  pftlfeiLt>rdm 
UeuttMlM«^UA«)««4xi^jbrto^  tdvtdBS^ivhiehriflf^iiiftitek 
f  otMe^tM^ltoM  th«t'th4«MMontPfdlu4od<tad»l&i€^af  Iboifiiocdri 
Ue<H<ftiail«gdJ#gt<ie4r  o|^8b»b/ tropttesL^iBati  lHUak  MB^ikmi 
rt«ctfd«i^tMiiiBa>^)utari4dJ  SErooqenxKqtM'jIbe^tfohiMi^fifr 
Ik#(di4ftddtiiaf^^  thdttniitMiil  whoTArefgiwiofstjrrxifiitMtfnfe 
lMiiteliiii&'  Sbiter'iili^infiiiiertii^tHpiBqinBeiiaiAloo^ 
todd  MM}to^tlUir^««mfif(h9cii  offles^  q  Hioa  it  isilhe^sunim 
io«r«QAikufMitikiof4hte/  metfiii];t|«idt8tiiigai»beft'bcfti^^ 
Ii4}t^itbiri|^;n  Site  9ii^iiiBiia^'l9iwiv9dr  llidi^a;iA>#iMtim« 
^imiiwl^  M0edM#^tatoat#ust&^yetlnd^  ai£i^  asi^  fMr(0^<.t 
'  Cftfolv.^i^tfyittttwftVi^giiatait  tss(p>ilJlB|£yigfa»  Itt/a0td^)a[ 
Madras  College  trustee.  .iv/'U  ;  T»iqn  eni 

4«teii5««eJisb«>«o4fiiaf«ralt^^  B^iDithis'iiiattGtiieiuirxiflQiedfl 
'^  thlnlBftrtJenMi^ssitocfbl^  theviadifcHddalsoprerimti'gi  ttmnsdrnM 

hiiyakH<W<|lipHiaii<t>fttedlii4iairti  lollr  baftre  .Hoi  tQlllxiplnf0X& 
t«t'it  U>4io»  lUMissarsriitt  ateide  ttwkTfK>iDtrJbtfeiv  {llMilawbV 
u^tM  ^•^''wtMtlM^  ^hetwqnnb  itf/iflfe  Beard^^iontfeMttl'rbd 
ss^wCtal^  ^Avd>l«im{clflirilcU(iinii[dy  m»4  -r:  ..r  ,c^Al  '>"  u-  :i 

lie  focff  4>ffi«il«HMM9)»iq>noinilcd  MaataffdMlegB.iml^fMB^^Jftd' 
iTe  to  gItQJCiKSip  appvobatibaidaiig  tnihjftliriLfiid-liietiteniuili 
(at  the  point  before  us  is,— wboeyev^lliilpeiiOBfcJDay  lOitMcoifk 
r  not,  raorul  or  immortal  in  respe«t  otttiUbti  Mi^^mhstaufb 
>  act  along  with  the  Lord-Lieutenantftwaitfi  be:mtM::tbejr  mOi 
Qtitled  to  a  Toice  P  The  question  is  one  ofmoi&aidQVabM  n«Qt^ 
od  I  oannot  say  I  haye  come  to  a  very  •dteaidfltopiiiittol*! -<& 
Inland,  they  seem  to  hare  the  benefit  of  a  mkw^thatvin  piAi 
c  appointments  and  trusts,  a  migoiity  is  eooii^*^  liti&  pmh 
iple  enters  largely  into  this  case,  whether  the  auibtaHfi  <4^to 
r  not.  This  case,  howoTer,  is  not  precisely  panUektQa-lhMtii 
(at  a  power  or  fiumlty  i«  optionaL  This,  is  nei^  sothatitbft 
rinciple  of  a  trust  applies  in  this  respect  more  ttkamAeiniMn 
iple  of  a  power,  I  obsenre  that,  by  tho.epkfiaDit.oC  iuQSiil 
billies  and  Balgray,  in  Auchterlonie's  case^  m^paoak^aynmiMA 
ound  to  concur  in  all  necessary  acts.  I  inclMe^'ioiiitbe  wholdl 
o  think  a  mijoritT  of  the  whole  superintendiiagt|Mi||t|es«ADd|^ 
'lie  very  ftct,  which  has  occurred,  of  the  «lr«stM»faaiiotSoii»|r 
ertain  appropriations  which  the  liOrdHlrieaiansntidecBofldiitQ 
Miction,  seems  to  indicate  that  the  noanintfrol^^iiie^^raaklt 
cmld  not  be  what  is  contended  for.  The  pvgeA.faaire-ADtdMflB 
xpressly  named  trustees  when  the  -  dkpKtedr  rtrtlsn  >f(pc»iMi 
lieir  nomination  as  trustees  is  «Q^iDqiieBt«  /Ihomnr^f^.wa^ 
Ivors  or  sunrlTor  of  them''  eraate  a  po^lezita^i  ^M  oonatni^r 
ion  that  it  is  the  midoiity  of  the4msteet  mailjM^Jienifmwi 
'bo  nmft  concur  is  Uie  more  likely  eooatoKlkatiirtibmtw^iir' 


viously.  '',•-„,' 

thing. «(uUo  4iff^Wttt  i>oai4bmr  po^ew  a?  Madras  CoU€^  tru^. 
te^»^  T|?l>enrwe,  see tap^ieijwr^^St^e  deed  certain  ^Sij^  to.. 
bf)i d«7pe ^  tie  ^r^tees  ^^  tbeif ^  suwesflora  in  ofl^oei^  and  m.^ 
auftiherby  Q^r^in,.pejaw)(iAi^  t^^  iuj;yiyc>ra  Ojr  survivor  oi-^ 
tl|ei%iu:jw^,tfrese.Ji)qJ&el4tI;^.8awe?,    '  -'        . 

;  'pier^Ju^g^'  Mrig;  Avided;  iJa_  dpimob,  li&iut^  ^t 
debate  were  ordered. " '*    '     '    '         ^  '.     \     | 

ip^  gartl^  fe^^;tJii6?  «feti#e'^^  «'|>ttMic,tfust,  ^M^^ 

ll^^Bvifsmy9rm^;g^  8  Vesc^r  ^j  p.  674v  But  Tin. 
^iM^^^fs^cmft^  pjiiblfc  i^ismy'  llii^  6<a*ttetit  of  ft  iftifty^ 


kiiooavif  Mating  ^^^1632  $  Tytwlpitt's  fixidwCft  Sapur 

qdipedn^:xim"th&  trofit^es  b«  timlt.i^'fthett  ^ftMripBHt  oi^ 

df  feV^  6h^  6f  thfetrf  wiiidividaiab,^  th*  nwoidtidn  :crf^ 

69^17  tme- of  the  cotikfoUiagifMwtteB^  tofiiMfiiBa(r3r.i 

<^tr9llii)g.p^^9  a;|;;p  ,1^^^^  .^^i^ef^^^  flo'^M^lj:, 

estater ^tested  saAhieni,  wiiih^iit  >i«bich^^&/«ftD  jMtfOfti 

9»iiittti)ittp«>veiQebklr«£TtbB((^tyv.  ^ApQHferia^TtttOM*: 
inUl!bp«ii»s«i0i^tO'<aHfA)rt«)MrliiMr df^r^  ftodforoHiei^^ 

id.^  -I^^r  very  n^^a  alstu-^iq^^ 

pfii:^oiik0  eoai^eiL/.  -^Ibis;!^ 

^li€k}'ri«^ith V  '8d^dem  V.  t;iplMl^7yi9:2^1'^ >.  930^4 Mt' 

^€tipiibIia4riw4»T]^¥«dnQ  ift^mt^m^^uBeMdai^otbA) 
fiif&orftie0<iQfeiffedfi9i««Btbninarti9qoaq^  ioRSeot^ 

WnctRJfls  tk)We<ltea^StBh«e1*M*?b"'CW!fei^% 

The  sanctiGa  reqinred)i»'taiteria>vFitiBgv«whidi  UieVs 
H^t6  ti«  W  toSfe^'^ii^d^^  <mok*  6f  ^lij^ 

the  consent  in  writing  of  the  IiwcUlitote<Mgitii^->fltilt 

18  not  a  writing  under  the  Bands  of  ioe  pix>raTi^^'r 
tenant  and  the  trustees ;  nor  is  the  consenl  of  t£ie  trus- 


*8« 


Rfep6ttts^*^  bXSflfeJjyKGtiJjKiK^ 


'[W, 


dMdM.)^^>QC0i^i«ii4''plitoldHtt|^W(m(  ordered  to  M 

for  the  time  being  clMKMet  to  act  at  all,)  ttitiM  (y^'biitkiu^'ia^tiy 
tion^fm[thfe  mteriocutpr  off Jic?l4tii"Jung  liii,  K^ewnol  ^cn 

J7i«  approbation  most  be  given,  as  well  as  that  of  the  tx^n^^f^f^ 
If  not  given,  the  propo^edappropriation  cannot  becarricdthrou^. 

rfedh^f'^^™ifcMittSwwft%  tf^Yftct 

»»^dp^JMkfi6d'ft^  liK  yit 

^^Ati^[6^Bet^lfi^^^^iip\^i^ar  ^  gfi^i^0fthiir«^ 
^  irt^tt'  thte  torS!rtWtt4i  rtqtrfri*'  of  >«|h«^  LWd^ll^^Wnkttf 

cRAfte;'iAtt%^'by'^fl^^^fif  «3^lfb<^6lM^.  F  W'fio 
£I^^MaijVWai>'<dPW,^(^^''^''^^  )ifiMW-V^v|l«M 

l^iMtb'tfn^tft^r^^ik^Clib^^''  'THridiii&  ii«^mr1kr>  4fft>li^ 

t<dMd^  nfe  t««(IM^  ^b^fb^i^tllef^'islMk^^lM  ft'JyfotiH^^ifiM 
1lli1r*^lWh  iImI ^rib^tiWMt ^ft^'pfotftl^  fbr,-  it  »ttf .I^Mt8> «^liM 
ddiKef^n^9Qbr(l4u^nth€i'«H^iH««B'tir'tb^  l^Mterit^^^i^^'tMLl 

hi'^UMCfdH^'^tM^k^fh^'ii  M  QftUdbtMt  k  f#  th»'s]^^^iunA^ 
ti>te-fegffWfftiM*<»<to-^<W^<B^»iA^        ''  "'' "- '-  ''-'^  "'''''''  '-"'' 

fa&>#^a«ti'i<h§^Ii6t^iLl^t^bartt|:fh6tIibi>d  iJiMic&iaeii^ '^ 

^flrt*fe  e6d(ft!ft^lrf^<j^lttfb<rf\rf*tl«^  '^ ' 

I  do  not  think  that  the  point  of  oontro^'^i^n«^^%M«!ftii  itfl 
^4h|^  I  VJfSrP^  I><ll[d-Lieuten5Mit 

« w  Uioee  cwUorapwedl  ^  W 
[;;  cdnsoued  tm  tti/  ottierihSttetB 


"  We  are  not,  aa  I  ondersi 
inrolred  in  tiie  lettlement." 


AT 


Lord  Ivory : 

"  i^iidted^ttitfrt^  w«fi^«felii€VtWtAjA.H!^k, ;«) 'fef  ii^  tis 

opinion  touches  the  position  and  tights  of  tlie  Lo^-'J^ienant, 
and  im'n^:emry  mkmg,  MiihM^  4  •i^i^¥p^bbaiion 


eoJ^ttt'ttel^ibMMyeii^^ 
<)%l«^  iA']uS'<£/orM^'j(«i^^ 

't«|cil<^teaiCQ^^trWi^i^t«y^ti 


OliJir./I  U.lfliOvtl  - 


of  ^irar'tJrt  w  raW  1 
itttc^fobtf^  bf  l«m 

6Pad^M 
drfbhdcnj-'-tlttC  I 
lilteil^lbrd;tHsttih^< 
tisfy  the  requ 

pgfi-i^Cbrtter 

^  ^Aj  the  s«ttil^^4k  to!;(|lil<i!^Mei'46^%blMiAiif|i 

^;  Wbut.'^  fW^i^  cif^«(  Itt^  wlt&  tefiHi«Dei»'  M>1l*  1*^ 

vu^TlO  ^lillllvUOSlllOn^Vlnf  ••guW^K  xncWL'IVUI  J  #l"lirni6ff^4Pn 

^  Vie^Mifkibit  &U^ 

Aa^t'ikfil^  iM^HM'tt  MHYH«^iit^pi'<c(^i«ioiFtliiP 

CcHihc^  c»^Bt%h»^*^l^^  MMMsl^^ 
iUhtf,^'iit^kibi'WMqS6f^ 

among  other  reasons  (and  there  are  others  of  some  iaplHtaeM 

^o^lllde\h^^^iM«lmi}<^tf  tl)e«M^  ^«<6i^M3i|i«M 

'^  A^  th^ic^  is>^  iM^t^fltiA^dMN^e^  1'4^^ 
h^e^tMM\6  ^^A^ra^^  latb  tKitar  ^41^         ««i^tMf«^ 


lR)n  &&'d^h'(M'4h>tk>FtMse'4bM^  tlito^iirH^IiiHM 
tk&ik^'^a  fi jth^  MrHvbr^iir  MMv^^r^tlK'sdM  tooi*^ 

te^nri6H^'Ui^lM^i(«¥«lttife^yeri^  * 

L/iU  K   6>i.  lo  lu  jliil'viirJ    jjiJ  Jo  vuw    *    V.'.  A-,<  .»'  U'^.*< 

Loru  Murray :  ^vhiiauirinM -^niLu/.ir:,-:-  - 

^  on  toe  I 


It  ^  it-poselbrecase 
Tlie  question  dcmm 


J)r  B^U.jippruhefttlejJ  . 
j^traties  wid  TowJ-Oi^ 
auplioation  iot  t}ie  jHu^d. 
the  l^rdrI45^t^nftnt|^Ata 
ilio^  Magjs^rawsl^J  * 
appUea  t|ie  fUods 

'^^Sr^T^f^^lLT^^  atj  which  did  not  &11  i 
•cnptfonu    Hfe,  therdbre,  wished  to  pat'ttvnjii 
rc3tr8ip^iin  the  exercise  of  that  power. 
Dfiye  hcen  pronounced  with  r^ard  to  the 
na^  trusts  do  not  touch  this  case,  which 
powW  given  to  trustees  to  apply  the  fhnds  In 
frpin  the  main  object  which  the  truater  had  fn 
^re,  concur  entirely  with  tiie  opinions  of  thi 
^erk  and  Tiord  Ivory,  as  to  the  manner  in  wMdi 
it  fhidl  be  given.  I  do  not,  however,  cciMHif 
Hw'any  opini<m  as  to  the  manner  n  "*** 


'thel 


^^«|rclsed' alter  the  death  of  the  Ibor  \ 
lift    ICIuit  appears  to  me lo  be  a  f**^..  ^_, 
theiwesent  anmmooe,  ani  «lMkW^ 


^  r  J  ^  fford  Cuninghami : 

<?I«oiitinQe  of  the  opinion  iirpieaMid  in 

dVob'b^  B^  B(A  iilUlliMttelMat,  to  tite 


« 


1W60 


INiTOP)WU«iX,/Of  .p¥ys;QN.(t|u?. 


^^ 


to  endure  for  a^3.    It  was  me;^e^[ti^.jntuxftifr4^f\ifmlpr^i 


**  Tliis  is  a  numihation  of  a  peculiar  nature.  i.Tftppw^oi^p- 
])Mnt^:b3F  J>rrB^|  tofuMf^i^^priMf  ffJ5#i|8,!^W|tf)j:i^/>«rwwj^^ 
a^,  |L|]|e^4^atli  ol  Pjrgfesfpi^  A..kJUMi4firjO*'^(pa«^  ffPPf?>^^WPt  Uf*^ 
forhi^pwft  iiC^AMHy,)  ^w^ thp  Pfioy^s^^  ^lAwe^-^j  fJVri^^)* 

«)ld  -«0«t4VA  f tlwr-e*  <>/^j  tpi^st(^it.^.prfp4ri)a)^fe.m^  J19. 
meant  them  all  to  actjoiutltf,  and  to  deliberate  with  eac}i,,9tjl^): 
0M4nM  ni^^m  f4UiW  i»icJ^^>i*cW^W^i#Wv.!J5i/w:f^W^! 
ait  Appoii^mfii^  iB^,  tb#,  iiK?flt  jgle^  ,m4  jvn^i^y.ppa  U^rw  r^ 
cAtAlyiisli, ,  ^hat  t^e.  t^f )^f W,  i,»}Cpa4^  jt^^,  4m:fte^. pf.  ;<?9»t^oU 
\A0g,  |f|^|jf^9,s^^l4:fH^).MA(|i'!^^         .Ww?fy?cfrtly,  ^\9iU;H 

other/  a^;t|Mi  4^^^^,Ji¥^xtrmum^y,i^^^P^tloi^^  '^pcp§3Jf^Uj(i 

(i^p^sQ*  Uk)^  ma4Ui9^9Q(a^t;t^,Q^t#At(|m|M^ca9/9P^ea^  aWPM^ 
fitruai^A".  '  •..-...-^  J   ^.    ;•.,.,[»     •    '- ■    ,      ,•.,:■    ^  '    -  ,. 

♦*2,,TJUfiro4«;  BQ^iviiwtv)|*itliJit  the  te*tal»r  Iiotc  iP^^ni  tfwi 
Leird-Liei^ti^aaiJAit^hQ  i^^iifo  q^ui  nati^  or  tluit  tUo  Xc#Ui,^r  leU 
a«y  pf»ulia«rP€«o«»tjr  ffifiR  1^9  ftctiofi  f^f^tt^fuuff^  m^M  aH  ciis 
»Moat4PQQSv  Qv  ^hQ.con^rsjryfi vKilv  U  iflditfurth  an4.|i>royi4c4 
in  (he.truHHdeedy  ^ha(  itr\>Q(.^c}[H^mteoilt^iVL^^  sUo^  b^iia  tU^ 
Lord-l^ieutenant  and  oilier  four  rcisperljihly  fUnetiutmri^f^  fiolfl- 
ingr i^Wirt Afiptlintm^l  wjolyi  «l^/«/h  *#f#*ricw^  tiii^  pro\  i^ion  la 
a4diid>'  'iW !tl^ l|cnw*r  w;.ji^pqUitr9i>f  /A^rfliii  tflali^L'd l>y  ,i*'iiUnK 
UD^ed;  UiiL'i^  V^wdf^/  Tbii^iCaq.ftiiJy  Ini  x^^  m  a-  i^f^^dai^ititm  tUat^ 
pa.tliejd()ii|i^e  qf.e^h  Ifj^^Jiicniiy^Anti,  of  MiimSL^,  i^r  Sl^tgriJf^ 
o^  P^M^ftit^TTTftftdlJJR^sp-OTSlM:  «:;:..^VEi"Ji^  l1,v  v^'^  >.;  *;;v^...,  vf 
th©.|nisi,'-«*id,A'r|ii^  anj.  9^,.^lMJiF.5>ftvH^  Hf>W  irnc^t, :i^(^  r (?i 
'*Mii WTwemJiJitra^.  of  tJtiQ  rav#!w^^  bp^ j^  ^k^^  feo.  w©fi|e<l;  iKi tU 
tko?  po«r«jr  qf.i»uperi^^iidpivW9  -i  l^idw^r^otv.iWW  ^t^»*A4h« 
uruQter-  mf aiMt.  Ui^it  imy  4tffi^ff n^  t/9QW#<if -&1>^M  >  ti^Kc,  place  Ii^ 
case  of  the  death  of*.  Ji(>R^l7l4ftH^W»t4?>Mi^  t^  l^glT^af^ited 
on  occasion  of  the  non.  survivance  of  the  Sheriff,  or  of  any  of  the 
sthcr  superintending  functionaries.  > V  '^'  ^  > ^^  ^  \>  h  V 

"  3,  .fh^ijre.  is  ofioMc/-  w^AWlftu  io^the.  Tcjy  settlement  ^of  pr 
Roll,  by  whi6h  thp  pro^ht  frUfeViis'cqlistitutea ',  6i^  Jligft  func- 
tirtnafies  assiodatcd  as  vlslt^  wIi0^^\Vefe  ciVjdentiy  mtiiiftttb'iMit 
lointly,  and  ttpt  scparateir,  ^Itlie  y-.ofdXicutcnanti  the  Lord 
JusticO-ClerV,  »ml  the  6<iuior  Ejgscc^paV  ^ishop  of  %btlafad/ A^ 
laiucd  Visiters  of  the  trustpfes.  XRes^  powers  Weijc  pTaliily  ^br(*ii 

uiy  qii!9  of,theiupcrinteiidei^l3,a.i;e]to  dii  Jh0.^ro0<ied1^g«  ot'thft 
)tljein8,    *;..'.,,  -  '••'        •'-     ..■..:-..,     ,   . 

"  4^  Its6em$to'bcWttltMUu  EiifiJund,  in  anftlognnsca^esi^hpfe 
rusts  and  appointtnent^  of  tliia  dc*K;riptH>rt  iirc  of  milcli  tnc^re 
requc«t  Occurrence  th,iu  wltli  us,  thur  iu/ji^W/j:  //wsf^i  ivii*;rc  ca 
fft<;io  functionaries  ait)  appointvi!  iwi  v^iUifsf,  t>f  a?t  i^  cwritroUbg 
Kjcly,"the  ttomination  i^  iiuttrlubly  !h^1<T  tt^  Tj<?y<;t/if,  and  not  se- 
ero-l  or  jjepyato.  %iU  hufflcicot  to  fi^fcr  ta  tlw  Eugti'^h  p  fe- 
eble A  tiJ,  ci.ted  in  t^Q  t^vhcl  fast'^mid  to  the  spG<Th  of  Lord 
.yUvlhUlfsUrt  the  CA50  sf  Wllkia^on  a^,-aihfit'>lttm^  2  *^^t  372, 
I  wWcJi  1)13  .LqrusnVp  tixjjrej^^eil  himsdlf  to  the  f<>Tl6^lnjf  efK.^; 
-    '  '     "  -*■  '  "        \hf 

liok 

^ .  .  .  .  t^u** 

,'C3  4?e!,iippoiWted  ibr  tlio  purpose  of  pcrforinin)j  n  fru^t  of  (iilch 
pUodi<^'and  ^cn^ral  niUupe^  the  act  oft  ho  majority  U  tht'  act 
^  tK«j^)iolc.  It  was  Slid  at  tke  b«.r,  that  tht?  prlncipl*?  tm\y 
pplL^  to  cases  where  the  tnistecB  arc  appointwj  nndpr  atim<? 
ubU^  j^uthority,  as  under  an  act  of  pnrliament,  or  ft(>m(?.  p\ih\\p 
y^^yifvy^i^^  ^'^  ®^  opiiiioa  that  it  is  not  subject  to  that  limU 
.tiQ^  ^f^  objects  o/i/tf  (raft  it>itul'i  bt  defhit^^  if  ^n^  dmvitljiQ 
usict,CffuldprevefU  tne  njfftiii-ntiun  af  iht  /ttitiU  in  Vii  fpiHif^  fii- 
<'(4i<L  \  ;Considering  tht'  nature  of  the  trust,  we  are  of  opiniott  ft 
VL»  l^e  intention  of  thi?  fiiiindcr,  aiul  fairh'  to  t>u  x^oUectcd  frt>at 
le  otoects  he  had  in  tiuw,  that  Uic  act  of  the  m^oritj  should 
ixci  thereat*  .«   ,  l  ,  r 

<^  Xt  waa  on  these  oonsiderationi  that  theV  I^i^^^'f  .6^.^th 


^-„.  ^844  WM  pronounced,  and,  of  coarse,  I  am  confirmed  in 
tte 'dtfAldh-'iH^i'^^^^, ^ty^flHiiii^MV  Mii6iikiitinxM>^ 

iBde«d»  49end>to  \ii^mfTf^^M^^\^\fi^%fmt[imrimf¥^ 


as  the  Utter  is  a  tnist,  in  which  it  is  ttitl  Itf^to^/iwvpliefimied 
power /of  mdjlvidual  supertntcilqents  Hi  cbnttol  the  Vfei^a  tptiv 


of  ^  primary  i^a^rnistrAiofs 

Tb^i  Couvt  liaying  nj^uiit  ndslso^  t!i^'  rTask*;;{iH!ltOi  Icf 
tliij  Jailg<i:4  having  inUu?Htoii  tlmt  hcj  rciniiiiie4  w|^  kiq 

^■."l         I  ■■  •     f','     .    N-^  j|.  .rrrPI     .J,  .j1  i-h    I    '■'!    iTr-  I  .'j-i  ..  nn.  I     .,1'  .jr,_,,.;ll 

'^Tbq  Lord*ha¥)u;;  i^iuth)^!  ora)»U£ra!aoiuof  thii  cao«e,  witlr 
tlHi ,  revi»L^  niLnnU'^  of  4^t)4|tii  ai^il  (>pinioii»  of  ib^  coiinuIttNf: 
Jiid^^if^  Firul,  W  iiL^w,  ia  ^jrm«  of  t|i^  ioturLocutur  of  14  Hi  Jupd 
i!^44,  thsU  tlu'  det^l  of  Juiii'iHure  liK^lud  on  doi-*  iho;  Jhuit  tho 
api^kcation  of  tim  mt^^rcjft  mwi  prodiict  of  l)iu  db^piLtet,!  fatift  iijx* 
ditciU\4j  tjo  iht?  umrul  and  ruli^iuu^  lmx»rov4:nu.nR  of  |Jt4^  city  ut 
8t  Ak^'ijwi,  hut  ditea  auiJtun^  Uu^  appiioadon  ^4'  tL^^U  iu- 
icirt^a  a*id,  pfoduff^  Ji^  otiivr  uM'iii^  and  j*cr?Miinent  ulo^tSj 
thoojili  tiot  imnitHliiitely  etmiifcrfd  with  the  moral  auUji^liai'n 
OtiJ^  ia(provirni.'iit  of  Ui4^- Uryi  provi^Kd  Cbjit*  ia  tUU  Ijist  cu«iS 
the  Hpplioaciuji  be  itkuIu  im  chu  I'ruviK^r,  Mjigj^trali^jt^  aJid  To.wf]^'^^ 
ijDuoqi],  hb^Ur  tn>ju  LfpiL^  to  lijUL,  uudcr  the  HtipoHuiiORdi^^c^  a]Q^ 
wirh  tin*  appn)hnrion  of  the  Lcjrd-Lu'Utcoarjt  ^H  V\1i\^  and  *)*q 
iai4  frufeUfe*,!or  th*^  frtRvivi>rs4^r  KurvUdr  of  tlwus,  (1*5*1  iiii,d  b/ 
a^  writing  mjd«x  tlwrif  ImjncU)  JlirLV^ :  Find  ilmX  tiiu  H^id  -super-i 
iaU'ifcileiv;©  aM4  approlwtHMi -an*  ;iLit  apf  Iji  iibit  wr  r^^quifiitL-^  ^o, 
fiir  aft  tJio  said  iitWu-et  ^nd  prculutt.*  inniy  bL-  «if>p]ivd  by  \\i\^  |*ro- 
vojit,  Mflij^Utniips,  and  ( louiidL  tvvsfis^U  tlin  poor*t  iiwd  rLli^ouft 
improvwrniiki;  of  il^tt-itvi  Iwthtir^  in  tunu*  44'  tJfcu  opUuoo!*<jf 
the  mJijori ty  i>f  tht^  JiiJjli»  s,  tind  iXmX  llu;  n^i-id  (fUptrintvjjdeuc^ 
and  approbaiioD  do  not  tkil  to  bv  cxtirc^d  «kiid  ^iion  by  thtj 
r.jord'L|^uU^jaauL  juid  tlio  iMiid  trusf4'^Ji  !u  liMJif  t^tf^tber  atf  oott 
agjrreiraiGiv.  bodys  and  vt^up  ji^  «^t/fii  but  ihmt  tli«  aftpi^hatjwjiii' 
of  Uw  I|iird^Lfc'»ui'ujMtt  is  j^^qoirinl  in  odditkiu  to  thf.  api^fvla^ 
\A^xi  iil'tiic  oibrx  di^lvtadL-ni,  di^^  4Mu.d  tru^Ufvi^.  bcforvi  a^ky  prtH 
pcMed  uffirapnavivn  ^^^^  Ut  i^uik  of  tlie  fuiid^  l^i  dT«>put4;  for 
purpiis4^>;  falling  ii^itiiin,  tj:uj  t^'^i^  of  tiio  foresaid  flndjn^i^  (ind 
not  bting  imorfdiateiy  conowted  with  the  moral  aud  rt-ligk>iia 
iTLi|iTovi*jTii«nt  gf  tho  n\licf  i^^^  Andrew «;  Fiiid  Uja^  the  ftuper- 
intoudenee  and,  appro Wtiqti  '>f^  tbi^  Lf>nl-Lieut4^nant  ajtd  of  tlid 
said  tru£liH^  fall  to  bo  cxoroi^eil  and  ^ven  by  tlK^  Lonl-Lieu^ 
tooaat  by  a  wiiiiu^  undor  hij  tiaod,  wid  iik^wi^t-  by  tbe  trus* 
cet*a,  Of  H  miyority  of  thenit  by  a  writing  undiir  tU*^r  bt^ruls  <ic 
tlMJ  haudi*  of  th«»r  majoritjt  andtlkut  tfithor  lhi>  Lonl-Lie«te** 
fiutitor  the  truatqeti  iu4y  ^i^inu^'ly  ivfu»«e  liia  or  tK^ir  ELpprvb** 
tiuu  to  any  pijoput^L^d  «ppUcation  of  the  fyndfl  for  ptirpopjtjis  fall* 
iht;  withiti  tlie  terms  of  tht^  fiaidjodgm^ntp  aud  u^^  iiuiii«!diat«^^ 
ly  vcHinuctf^  with  iht^ml  aitmU  ajid  reli^iouit  improvt^meitt  j' 
audrdttt^om  H>d  dL^dar?  in  ti.'rmi  K'i  thL\  ab^^va  fliKbiLjLsa.,  ami  aart 
BoiJiiia4lwdduiKkr«'fr]o«u  ttuj  c<nu3liifii^>u^  of  ttiL^  \iW\  in  mtt^ 
as  di^^ctmt  eVmip  joid  ii)m/gn^iAtent  with  tlk;  ab^vr  iixMiiugr,  and 
ti|' thait  extent  «ustaiii tho  d&fimcoa  and d^^xLn  :  1' iji^l  rlmi  tl^irii 
ar^  no  ttfmitti h*»i/ii^  fur  prooonoeing  aaj  otbur  01  f^tl^r  5n4* 
lugs  or  judgtnent  in  this  actfon  :  And.  for  the  n^ii^oix  a.^ digued 
In  th e  T^rd  i} n1  Um r)  '*^  tn  1 M  < ti t i^r  f if  ?i  1 1  TM jireh  1^44*  ft tid 

that  thQ.fl5pjnpfiqipyu|:?t5dqft.,t^iv^l?fAMWe.JhM.5kfc*i  yt.that 

interlocutor  fall  to  be  defhiyed,  along  with  the  nrevious  jcz- 

penses,  out  of  the  trast-ftmds  in  diiq[mte;^\4lppbiM  lie^ifnta 

t#f4COf^)b^VVAA9[a(9f|?i#i^«jipa<ff9a^ 

th^  aap^^.andrto,P9Forf^"nioo  v,  «--.q  ^..f?  jrnj  ^i.-'-  ft  -..t  oh  I 

lOh,)  CobJf: ;  Ittopklrk^'ttrid '«Obm^i  W,S.,'  ^,Qe^i^,-^AlLVf6r 
t]apt4ln  'W^mvss,  Ruthertoa,'l)eiw':  Wa&6r^d  MelvillW  W^ ' 


Arrata. 


:u  I. 


Pafje  117,  1st  column,  2d  line  ^m\oiUim^^fir'Saef^  read'^^fixwi^r^,  JiA^)^,^^if(^.f*f  ^f;4efi8H^.f -. 

173, 1st  column,  lSthdj9e4toittb^^t<w,J^^^  rc.i<r«snspendor.;    ■   .,  ,^  ..,,,; ,,,,,      .-      ,  yrsA^c> 

342,  1st  cv\^umt  m\\immfax  ^mM  ■-  Xiijajjity  were  mfornwcl-ai  the  f9^i^  r^ad,  "^The  followiB^^i^B^  y^^iXq^^Xif^,"", .  y 


^;ian/i/  10  A^ii/ii 


[xoiaaaa  lo  thuooj 


qmDi^  9&^~T"^3J-^.l3iI  OA 
-mt/oixO  —  noi8n'>q8u8  —  noiJModi  J  -^  a'>n'.*jjili(T — 1  'Cd  K  Jil  A 

j«u-xofitK\  v^id83')  'to  iriT^ib  lul  noijXioii'jqi:  f-iil  .elaaifTjihi  tm^-d 
bAii  J^xfT  ^u'V*A>  A^VidO    .yiiiJ  xui-'Xii  'hU  nx  i^eu'l'ji  xi:jj*j  ;,rii\£ii 

lo  Yiiuxma  nii  buLinv/^B  jiulO  OilT — ^.^l  //  hnxi  lrr.f^ii,il  

iloixlw  eJ?t>;ju'8  9l//;jiit>xl  lo  iuo  wubiw  £  oi  xnunac  i^^q  orj>> 
ifi3xi>i  ti.fi't  a  Jiijil>{.i/  (biiijdKrii  bvtj/yj'ib  luxt  oj  !• '■>in'4'>'J  l^t  li 
dy'l  Jaiii  .boBdajj li  biiB  oiiujl^  .^  Inu^d  10  8>.J'.xi     .f**-'-:^  io 

.li'.ii  .q  jCic  i  "-^liiifi 
i>i  h'thir.f^F  jmrrixln  lOflJ'HJV/'  .nrjij?.^^*^ — i^r+iuf.iV 


.t. .  *•  ■>  v''^\    ■'^    ''*'  ^^  '  .1  T;  "  *  A 

l-v<.V    ^.il^voV^'.•.\\v>-J-    Tl  t  A;(();r.,j  J  ■ ;  r' A  .'  1  /  :><   /.  tSA 

'^l'  ti  n;' T5Mib'>V/OT|  ,t  'irtfun  n_»Iln7/  i;  f.*:ii  1^7  v  "I  vt-",.  A 
U'!  lo',^,  .v.|M".t«'  f.  'i  M^.)tud  T'*  T  i«  i'M  'ji:!'-  j;  ii I  v;  ,f  ,,..  ■  j 
ju>  u#;ia  Tf^'V. •"»*..)  p^t-v  fv>i)fi-{:'\i'  \/-'i\r.i  A 

"i'»  K  ?■  :*  aM  :::'■'  rv9tf  jvf  a-;--  ne  v'i:vx;  i     ,:>' 

n' :**;.  L'c  *fi»i   'fU  to  ^.'tt^  (u  "  -lliuif  nfiw  F»^tr-Tp.rf  r,     ,(,■.'  'j- 

.   \  ,     .f,%',   t-vtiriiA  -^i-ii  if*  isu^s  'Mmt  p-hW  fnjK'vr   .01  ifi.'.'  t>J>i' 


Ah) 

,»8»?otq  »8--l4IAJO  "iO  TK3M70(ri{>8A 

.Bw-Mrfv  908— T;iAr*no7'' 

.ivAit3Jii'»'^\  098— TK3flffU3-TCT«yii 
.eeDXrt^ —  ffoiiBtofioxa  —  btto^iiT  oooI  toJojjT— ?T*1"0/  ' 
,s;  .0  H8I  i3dmoTo>I  ^bIS  ,T9no}li?9q  .^^-^  '■ 
Ai;4RJWiT  Jioilarrjts-fV  .i^<hVi  y^ 

-x;\  Of»8— 3081     .    o^rfl  89^— oeTf   TiTJjraa?!*'  !'>'    ' 

oifT— JfTirrrfxiija— iiohfimiiflI--JArv>a*3h  i^OIT'  '  ' 
B  no  oo*^mi  £  x^  floiiij9q  ^di  lo  is^fT?  odJ  b^*.  -«  "^ 
•.  tq  nu;Jn:o  to  noiicolbotba  liiloy^jB  idJ  "itatq  .  /-*     • 

-ca1--noiJ0£O — 5«  />   f«  *  '  '  '   '*>      '    ' 

lo  if  tT»«>y.^-|uf    b(TA   UTO   •  .  ir#'.   " 

Gitt  to  r:fK»iBrvcnq  9rf*      '  ■  " 

e.'^t  *pdj  J>»q);^  f  '  •.'•■* 

rt:>It  ,b  O'it  /d  !  -  ^  »^    *''' 

t^  •'*Jx;.^i'>i)Tr)  >     '  •        ' 

nvUT>H  .-. 
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ACCOUNTS— Factor  loco  Tatoris— Ezoneratkm— Ffocess. 
Tweedie,  petitioner,  2l8t  November  1844,  p.  7S. 

See  Mimor,  I^retcrmtunu  Trie$miaL 

ACCR£TION--See  iSi»er^. 

ACTS  OF  SEDBBUNT  1730— See  Piroce»$.  1806— See  Ex- 
penses. 1825— See  Ltmdhrd  and  Tenant  Statute.  1828— See 
InterdicL  Process,  Statute,  1838— See  Interdict  Process.  1841— 
See  Jury  TriaL  Process. 

M>H£R£NCE— See  Jurisdictum. 

UXrUDICATION,  SPBCLAL— Intimatioii— Banknipt— The 
Court  granted  the  prayer  of  the  petition  by  a  tnutee  on  a 
sequestrated  estate  for  special  abjudication  of  certain  pro- 
perty, without  ordering  intimation.  Lisars,  petitioner,  29th 
May  184ft,_p.  897. 

See  Aatotl 

^.DMISSION— See  Prescription,  SexenniaL  Proof, 

LDVOCATION— Statute  1  and  2  Vict,  c  86— Caution— Pro- 
cess— An  advocation  from  the  Heritors  and  S^k-Session  of 
A,  (at  the  instance  of  a  pauper,)  under  the  profisions  of  the 
act  1  and  2  Vict  c  81,  held  incompetent,  in  respect  that  the 
note  of  advocation,  when  received  and  marked  by  the  derk  in 
the  Onter^House,  was  not  accc^ipanied  with  a  certificate  of 
caution,  in  terms  of  the  act  Weir  or  Mitchell  v.  Heritors 
and  Kirk-Session  of  Eiknodan,  24th  May  1845,  p.  358. 

—  See  Process.  Statute. 
AFFIDAVIT— See  Bankrupt 

lGENT  and  client— Certificate— Process— Decree  in 
Absence — Opmiom,  A  decree  is  not  to  be  held  as  in  absence 
where  a  defender  appears  in  the  case  bv  an  agent  acting  with- 
out a  license.  Gilchrist  or  Nonris,  and  Husband,  v.  Oilchiist 
or  Marshall,  and  others,  13th  December  1844,  p.  102. 

Lien,   Writer^s  -  Process  —  Proof  —  A  diligence  was 

graaied  to  a  defender  to  recover  certain  documents.  A  party 
who  had  been,  but  had  ceased  to  be,  agent  fer  the  pursuer, 
when  called  on  to  produce  certain  of  these  documents,  admit- 
ted that  th^  were  in  his  possession,  but  declined  to  produce 
them,  till  the  accounts  due  to  him  for  the  business  in  course 
of  which  they  had  come  into  his  hands  were  mid— Held  that 
he  was  bound  to  produce  the  documents  unoer  the  dniofPin 
of  the  defender,  who  was  noi  b— rt,.>»My  Hw  mjumuls  tn- 
corred  to  the  hafur  by  the  pursuer.  Catdor  v.  Montgomeiie, 
lat  Mardi  1845,  p.  272. 

See  Interest  Mandate,  Proof, 


AGENT  AND  PBINCIPAL-See  ifoadbte.  Payment  Proof 
Parole. 

AGREEMENT— See  Staam, 

ALIMENT— DiUgenoe —Liberation — Suspension  —  Cireum* 
stances  in  which,  where  a  party  had  been  liberated  without 
intimation  to  the  creditor,  m>m  the  creditor's  fidlure  to  lodge 
aliment,  and  was  re-incarcerated  on  the  same  diligence  a  few 
hours  afterwards,  his  application  for  decree  of  oetnb  hoiwrum 
having  been  refbsed  in  the  mean  time.  06t^<l»ctem,  That  had 
the  diugenoe  been  originally  competent,  the  debtor's  re-incar- 
ceratkm  would  not  have  been  ilkgaL  Denovan  v.  Cairns,  Ist 
February  1845,  p.  182. 

'  ■  '  Husband  and  Wife— The  Court  awarded  an  annuity  of 
iS60  per  annum  to  a  widow  out  of  heritable  sul^ects  which 
had  belonged  to  her  deceased  husband,  yielding  a  free  rental 
of  £240.  Hobbs  or  Baird  v.  Munro  and  Husband,  21st  Feb- 
ruary 1845,  p.  233. 

— ^-^—  vidnity — Quution,  Whether  aliment  awarded  to 
a  widow  is  contingent  on  her  remaining  in  a  state  of  vidulty, 
or  ceases  on  her  entering  into  a  second  marriage  ?  Hobbs 
or  Baird  v.  Munro  and  Husband,  21st  Februaiy  1845,  p. 
233. 

So^Banhwat  Expenses.  Parent  and  Child. 


AMENDMENT  OF  LIBEL— See  Process. 

AMOUNT  OF  RELIEF-  See  Poor. 

ANNUTTY-TAX— See  Bwrgh. 

APPARENT  HEIR— See  Homologatiom. 

APPBEHENSION— See  Separation. 

APPBOBATE  AND  BEPBOBATE--See£romoA]9ati(m.  Trust 

AQUEDUCT— See  Servitude  by  Constitution. 

ABBITBATION— Submission— Decree-Arbitral— Contract— 
A  party  entered  into  a  written  contract,  proceeding  on  a  spe- 
dflcation,  with  a  ship-builder  for  building  a  steam-vessd  for 
a  certain  price.  A  trifling  alteration  was  thereafter  made  on 
the  spedflcation,  and  the  employer  oflbred  a  ftomcf  to  the  ship- 
builder if  the  steam-vessd  should  be  finished  within  the  time 
specified  in  the  contract  The  vessd  was  not  finished  within 
that  time.  Disputes  having  arisen  between  the  parties,  a  sub- 
missicm  was  entered  into,  in  which  th^  submiUed  aU  claims, 
ftc,  ariring  out  of  the  building  of  the  steam-vessel,  which  the 
submission  narrated  was  built  ''in  terms  of  the  spedflcation, 
and  contract  or  agreement  executed  between"  them.  The 
ship-builder,  asserting  that  the  contract  had  feltapdainad"  a 
fiur price" finr buy^ag^  is aMMsBltr an eztni account;  and 
thawMterftani  falm  entitled  to  a  slump  sum,  neater  than 
the  contract  price  and  Ins  extra  account  addedf  toother- 
Held  that  the  award  was  ultra  vires  of  the  arbiter,  being  ukra 
fines  oonupromissi:  and  Opinion,  that  the  bonus  fell  before  the> 
submisnon  was  entered  into ;  and  that  tl^  written  contract- 


INDEX. 


wta  iubaistiniTT  and  refruUteJ  the  price  of  the  vessel .    Napier 

It.  VV^cxkI,  29th  Novmrher  1B44,  p.  80, 
A  RRESTJ1 K  NT^-See  Ciymfwiiti*^. 
AfJtUGNATlON^See  Bt/(r/A>i«ir^,    EnimL    Lwtdhrtl&nd 

Tenftnt.  Jfamhtie.  Prooea,  Skttf^. 
ASSIGNEE— See  Tettammt 
ASSYTHMKNT— Bee  Bmnmthn. 
AUDITOR*S  Hli;PORT^S.*e  Ej^^mscM. 
AUGMENTATION— See  Ttimh. 

B 

DANK  ORDER— Bee  WnL 

B  A  N  K  R  U  PT — Ojip  pen  i^atiou — Cau  don — Pn>ee««  ^-C«ra  pete*  t 
amt  Oiniti4?fl — A  cTsutioner  haviujj  paM  tu  the  trust ifca  nn  a. 
bankrupt  ustiite  a  fiiiui  due  by  hi;i  iinni^ipal^lk'ld^  that  if 
the  prinoiiNil  hucJ  hmi  taiy  cmn-netvni  i>Iua  of  coinjKnjsation  U 
had  b**on  omitted  by  the  cautioner^  and  that  tlni  iirntclpol 
c<H{Ld  not  theroafler  get  rc^in'Citiun  of  tho  tuin  m>  \mkl^  but 
niuat  nc<:<!pt  a  dividend  on  lii^  counter  elarm  jilonir  with  Ih^ 
Other  cr^liton*.  KamlUun  tiid  Trustee  p,  Rf  "Queen  a  Tnij*- 
tees,  24  th  January'  1845,  p.  150. 

Oath — Objet^tioa  to  affldavit,  that  while  St  ttJited  that 

the  debtor  carnetl  *m  hufliiie^s  aa  a  ahip-owner,  &c^  it  did  fiuC 
Btate  that  he  carried  on  such  humuvus  within  ScotlaiKi,  re- 
pelled.    Brown  r.  M*CaUum,  7th  March  1845,  p.  296, 

Sequestration— Affidavit— vStHtute  2  and  3  Viet,  c,  -IJ, 


§  9— Bill  of  Exehanpp^TJie  holder  of  a  hill  bUuk  indorsed, 
which  hafl  eome  into  his  haurls  &s  agent  of  an  aniucoqjorated 
banking  comp^iny,  is  entitled  to  make  affidavit  to  the  debt, 
and  present  an  application  in  his  own  nanie^  an  aj^ent  for  the 
bank,  for  the  sequestration  of  the  acceptor  of  the  btlh  Quts* 
tk/H^  Whether  tl^  poitaer  of  an  incorporated  bauk  can,  a« 
such,  make  affidavit  to  a  debt  of  the  hank  ?  Brown  v.  Mac* 
Galium,  7th  Mareh  1845,  p,  396, 

Heqneatratiun  —  Composition-Qjntract  —  Trustee  —  A 


bankrupt  made  an  otTor  of  composition  wliieh  waji  accepted 
bj  his  creditors  and  approveti  of  by  the  Court.  With  con- 
sent of  the  troiitee  in  the  Aeque«trationt  he  miied  £600  upon 
heritable  eecnntVt  which  Bum  was  plajcvd  in  the  tni»t4?o'a 
hands  for  payment  of  t!ie  comt»*J*Hion.  The  Irufttee  having 
paid  away  the  whole  of  thi^  iiun  primuit  vcniejtuifm^  an  axjticnv 
was  brought  by  a  creflit4>r  who  haii  obtained  no  ahure  of  the 
nroney  so  deposited — Held  that  the  trustee  was  liable  to 
hold  count  and  reckoning  with  this  rrerlitur  for  the  £U^f 
and  to  pay  Ma  than?,  Altkcn  p,  Galloway,  Sth  July  lft45, 
p.  &16. 

Seqaostration— Tnterim  Factor— Traa  le<3— Stat  nte  2  aiid 


3  Vict,  c  41,  §  53— Afl«r  paying  the  expense  of  real ijEing  the 
estate  of  a  bankrupt,  and  a  part  of  the  advances  of  the  in- 
terim fee  tor,  the  trujitee  in  the  sequestration  had  a  balance  of 
ftinds  in  hi*  hands — Held  that,  by  the  53d  section  of  the  8©- 
qneitration  Statute,  ho  was  bound  to  pay  the  adrancei  of  the 
interim  taetor,  and  the  renin nerat ion  awarded  to  hiai  by  the 
creditors^  out  of  the  first  money  which  came  into  his  Imnds ; 
and  that  he  waa  eot  entitled  to  retain  tlmt  tirflt  money  to  ac- 
count of  the  tspensea  incurred  by  him  in  the  bueincaa  of  the 
sequettration  snt^sequent  to  the  date  of  liis  own  elfi<^|tott, 
though  part  of  those  expensei  were  incurred  in  makinif  up 
hit  title  as  trustee.    Anderson  v.  MTntosh^  26th  June  lB45t 

Sequestration— StAtute  2  and  3  Yict.  e.  41,  §  Bl  —  Quejt* 


Ikiij,  Whether  a  ecooiid  wequ  est  ration  of  an  undiscbajured 
bankntpt^  for  debt«  contractefl  subsequent  to  his  original  sc- 
qtie«tratlont  ia  competent  umier  the  terras  of  tbe  eist  section 
lif  the  Sequestration  Statute  ?  Ifi^ken  and  Co.  v.  Thoouon, 
&c,,  7th  June  184,%  p.  439, 

Sequestration— Statute  2  and  3  Viet-  e.  i I— Affidavit— 

A  creditor  in  a  sequestration  gave  in  three  separate  afflrlavlts, 
pcooetding  on  three  ^^paratc  grounds  of  debt,  on  wltich  she 
chimed  to  vote.  Each  of  these  three  afBdavit^,  csongidcreil 
iingly,  was  gtstw!.  On  tt«  being  objected  that  she  wa^  bound 
lo  unite  her  three  debts  in  one  affidavit,  she  offered  to  with- 
draw t!ie  two  last  of  her  affidavits,  and  restrict  her  claim  to 
vote  to  the  first — llchl,  l^  a  large  majority  of  the  wljole 
Judges,  (contrary  to  the  decitton  in  the  caae  of  Black  r.  Dick- 
son^ 27th  May  1M3,)  that  there  was  nothing  In  the  bankrupt 
statute  to  prevent  a  creditor  roting  on  separate  affid«viis, 
|jtt)©eeding  on  separate  grounds  of  debt :  and  held  unanjmom«ly, 
that^  at  any  rate^  there  could  be  no  objeciion  to  tlie  creditor 
in  tldi  tiam  withdrawing  the  two  last  of  lu^  afiidavita,  and 


Totlng  u[)on  the  first.     Wilson  arHl  otlM^n  r.  Dmu^il 
others^  ^Iwt  Ik-ecmlier  1844^  p.  laa. 

BANK  Ki  IT — Stniuestrat ion— Statute  2  an^l  ^VjtttLii/JU 
and  S 1 — Uanki n^ — A n  u m tlsc^harged  partiHT  cKf «  « 
company  had  ref^ommcnccdbusincits  under  «Geiiti 
which  he  was  the  only  partner.     A  party  wb&M^ 
him  then^fifler  in  the  knowle«1ge  iluki  h^wmi 
banknijvr,  \,[kt,  a*  w.i^  alk'Keil,  on  the  faith c 
nershiis  nLj^i^lit^i  fur  and  obtainofl  tfvquestiatkiai 
firm,  and  ;be  creditors  in  tlie  oriipnal  n^ii 
lodgetl  etaims  in  the  new  sctfuettratioo— Qditlvti 
ditora  weri^  entitled  to  be  ranked  poo'j 
of  the  tlctitioug  tirm  in  the  tcdond  teqiKtliiilkia^ 
Co.  L^  Thomson,  Jtc,  7th  June  IS-lik,  p.  439. 

■- —  Sequestration— Statute  2  and  3  Vkt  C  41*  | 

I  OS — Review— Dividcnd^Claini — Bankiiig— I 
Vouchers^A  party  held  not  to  be  cut  out  ffwn  i 
a  dividend  on  a  seqiie«t rated  estate  while  sjipealiif  I 
t«e*s  decision  rejecting  his  elaiiiit  but  albved  la  i 
it  to  tbe  etieet  of  ranking  ffttr  ttie  difideud,  lliot||^b| 
produced  sufficient  vouchers  to  prove  Ids  Mi  tt 
pre  I' ions  to  the  liuie  llxed  for  fi^y  ment  tlwrtuC  lufi 
ditioual  time  to  produce  them.     M'Ewiin  r.  K]^,i 
her  1844,  p.  74. 

— —  Statute  ^  and  3  Vict  c*  41,  § 
oath  of  verity,  on  the  ground  that  it  did  itot  h 
to  be  within  the  statutory  description,  fcpdled,  t 
admittedly  set  furtli  in  an  oath  to  the  debtaf't  I 
s^ich  descriptioti.    Brown  i?.  M'CaUami  7t2tMini| 
2116, 

Stmtute  B  and  3  Vict.  c.  41,  §  ea,  6|»-^i 

pass-book  kept  between  the  bankmpt  aad  t  \ 
bankrupt's  brother)  in  the  sequc^tratiorit  <iniaiiial  1 
dueed  at  tbe  c I aintant's  examination^  mntt^ttamii^ 
rupt,  under  the  $&th  and  GSth  ■ecttoot  cf  tiM  i 
thon|{h  the  book  may  throw  light  nil  i 
inihviduai  claim.    PoUouk  uxtd  fiUhm  r.  lEjiii,  Id  I 
1844,  p.  84. 

Statute  a  and  3  Viet,  c  41— ^n 

for  the  aequ^stratioii  of  a  landed  proprntiir^  i 
or  has  been  a  trader,*'  and  the  proof  instmctod  I 
owing  numeioiM  debtt  contTueUHl  dorixig  hk  1  * 
Held  that  the  itatement  in  tlig  petition  \ 
OpiiiioH,  that  ai^  one  vh4j  has  c^^ntraated  dcte  ] 
coeval  with  hU  tridcr  whieh  remam  mniiachafted, 
sequeiJtriition.    Jopp  c^  Hay,  14fti  B^oenter  IMJ 
Statute  S  and  3  Vkt,  c  41,  |  i  U     '" 


position-C'on tract — DiseliArge — Where  a  t 
ing  of  hid  creditors,  toade  a  oartAiD  oAlt  uf  < 
wa«  entertained  for  ccmfideration ;  an4  at  thi^i 
called  in  terms  of  the  statute  to  consider  the 
alterations  were  made  on  the  ofler  aa  origiitahyi 
he  was  thereaHer  dtischargod^ — the  Court  ndatui  \ 
sitioti-<K)ntract  and  dim^lwrgc,  on  tiie  gtiodnd  dhil  f 
ings  liad  not  boeu  conduct^  in  tertns  of  ti 
4c.  \\  Boyack,  ^.,  19th  Jun£*  184&,  p.  4$$. 
Statute  %  and  3  VieL  c.  41— 6eqa 


Factor— Tiilo  to  Lnaist — Frocets— Ejtpenai*-^ 
leaving  Ins  whole  iveans  and  etiikic*  to  ~" 
tru^t*purposea.    All  the  trustees  fcharing 
jufhdal  tUctor  was  aptKunted  to  suyoagie  the 
the  upplication  of  tlie  principal  t^iic^jcJariei 
tome  of  whom  thereafter  left  Scotli^  witbMa 
empowered  to  act  for  tliem  in  their  abssaw,    A 
sequestration  of  the  estate  of  tbe  tjuatcr  haHw 
after  presented  by  an  alleged  creditor,  tbe  judla 
peared  to  oppose  the  eeqit««tratlou,  ajid  alttoiydlf 
ci>iisign  the  amount  of  tbe  pctitkntiiis  ciirfiMV'^ 
estate  of  tbe  truster  beiug  Inlly  solve>i}t — ^H#ld,  \)u 
the  circumfitaoees*  tlve  jiidiciial  iactor  waa  fStiM 
to  prevent  sequestratioa  being  awarded,  iml  tliil  * 
entitled  to  the  expenses  of  his  Qppoiition  ten  liv 
he  offered  tsMwignalion  of  the  ih  titioniu^  cnp»#er% 
That  en  conaipiMllon  beii^g  mada^  the  pvtatiaoir 
tion  flhoiild  be  mfltaed.     Uwttiim^  W 
q ninths  to  be  pn^umcd  in  awunling  1091 
of  a  person  deceased?  Akxa«ler*i  KiBgiOill^i 
January  184S,  p.  ISO.  ^  ^ 
Trust— Husband  iuidWi#-lCliMfWj  lA^h^Hr 


mi^k 


p«Dj^. 


m 


Novation,  ProceM.  Rankingi.  jfiVfc>y*(i  (»  wM«l  XrmU.    i^.^ 
.VNKHUPTOY-^-S(?e  5ito^iiifl «  tmd:^  Via;, 0,41.  i  «  i{i  ■  -'  /   I 
(VNKHUPT^  RISGHA.BGBw.ae^ /'rpc£S*.     •  .  ;i      -.  }.  ^ 

ILLr  OF  E,%C^AN€^»-rAsaii^iM^iMT^t»ite.^7  Oeo.  iiwc. 

assigottifiA  pf  >he  -bUl^  bvoight  a  en^p^Qsion  and  li^ratH>i^ 
rm  thai  grofmd)  ood  )[ih6li.ord  Ordi^uury  SM^tcixM  [t^  oiiafge 
simplipUeF*  {^J^<^ia:fgelf  raelaimed,  and  bel|>ro  thefc^i^^  fa^e 
to  be^lirl^Q^-  adliUHtiiBd  tl^q  proper  itanip '  to  the  ^asignation 
7-H^4h(^^  ||M^.«^i|^to^^itli  tfajBtrdaijieiH^e^  w^  Had 
proceeded  on  it,  itE|B,^.fro«i'ita,.4at49i'  ▼aUdftlied^  l>y^Q  :retfo- 
icafe.^fec^-pf  tfe0  8tatttte,t  Kjri«;fvBalttie,7j«tfei>^ceinber. 
I844fp.aJ^  ...-,-.'-,»  --;,•!')  [•'■•>  .'I  -'  •■■']  -"! 
—  l>iJ[jgeiKJ<Hr?iPipeega--Bei«ietfc»wSo«^^  jyo- 

[lusspry^notet  in  whidit  the  aoc4plK»  wwjnot  dowgfnpdji  and  po 
>Iho^  li:  fi^yBifeni  mM  ?  BiKxnded^  was-,  prot^tpd  for  non-paQr- 
uoQVand'tbe  indtromettt  <>^  prolett.ilborQ.tliatiit  had  heen 
ypotestedal)  A^  1410  d«^ii9-pW,;«f  the  .aflc»ptor.  :A  9^8- 
)eMioa«£a  ahari9^o€pi^l«f«iiwa»>hrottght  1^  the  acceptor, 
vho^  t^ksfiii  imer  (dhi  Ihiit  hladi?€«io|rf>pteoe  wat^ajt  B>  and 
lot  at  A— Held  that  tliis  could  not  be  competently  piopdcd 

itntmotit^  l^rotest^whicb  knight'  ho  PB|^^«ta4  in  ithoauapeti- 
ilort.'   Tem»  *.-Ba»iwir  atM  G«^te«jT&o^»eth  Noremher  1944, 

--^  L«!  AW)i!FfeildBrtH^-«fcatlit©  I^IS^  $37r- 

krxennial  Prescription — Abandonment  of  Action — ProcawK— 
l*l«e  eicdll(»<inRa  lifllHifaesXOhangoi  WhiCih^waa  fH^h^noured,, 
aised  -an- ordinary  action:  Against  tfie^aooeptorif  itiiin  th&years 
f  ppasori{^ony^conoladiQg,  itttmraidt,  ior  pa)f*nwnl  of  the  con- 
en  es  of.  the  hiii.  ^lii  aedon  he.  afioi^Bd  to  ;M  aflfeep;  >  Boooe 
tvord  «fter  tho  ptfies&r^^  peifiDd  had  elapse^  he  <eKtraeted 
he  ragiBtelied  jnoteal,  and  used  atanoBary  (tiligenee,  upon 
rhioh  he  mcaredfotod^tha  dooepton!  A  noAOi  Kif  ouBpeiision 
nd  liberation  having  been  presented  for  the  aceept^^  -the 
hsfrgfitotE^mA^  ab|Bd»n  tho'oidinftiy  fMMon%  iitt  BChfar  as  it 
onctlodedfor  paymeat'of  tha'  Mil/. tedfiar the  tsnspendor's 
xpeiaseoithemn}'  Tho  noto vtif'auspenaiQa!  paased^  an  ^e 
t^oofid^oC  ii^  icdUti  pMfknii'  <  esd  (J^inuint  thaa  tha '  chargor's 
Rnder  of  ahandDttment ;  o^  tto  ordiinfT  ak^iiy  and  payment 
f  tha««sp«ii4cii*8f  oxpanaeB^  Ih^rein^r  did  notr-  ohviate  fihe  ob- 
iK!tuMi{  OmMfif  'Whetfcer;-tf  iht  tirdhiai^r  aotida^  which  in- 
L^rrapted  prescn^^thm^'^adi  beoa'abandmM,  the  hiH  wwAd 
ot  hare  boon  prerierihed?;Douovmi£v<Jaiini,  lot  I^bruary 

S40^piimr -  ■    •        —  .'       r   .  V  ■-'  .         ••-  .; 

-^-^  wifpeqinon^-^Froi»6^'*iilti  ooqjoiflcdaiilpenfioD!  and  re- 
action^ irlief&)tlseta  Ivere  aoine'saopiolDiia'  dirctinwtaiicoaTO- 
nrdaig'tWD  biils^on  irtdoif  dii^geaco  itraft  uood^  tho  OMitt, 
?cii}liog^^(^'lMvd  Ordinaf^^'  ibtorioihitcr  appouHin^  hoth 
artioa  (to  be  ji^dheiatty  aiuBBfttn^,  ordered  theai,  heftsre  ftthhtr 
ri0T>inBrytbaiikdaMftkmM  irtatoaiitittidte  ri^^  little  v. 
Qiith,  <24th!Jacmai7  1B46|  piil4«.  •'  -»  w 
■  See   Bankrupt   'PartlteriMfnp.'^  ibrete^pllhnf'  SexenniaL 

UNI^BIGf  CHA]irr£B---]f^roperty«^iV>6ta9abnf-BraBori|>- 
cyn-*'A<pnrty  with  a*bo«nding  title,  who  hadiareeaodan  oUt- 
jtuneoQA-pioce  -of  ground  without  his  boundary/  and  'pos- 
^sed  H 'for  upwards  of  forty  years — Held  to  hairc'  rtOf  pco- 
rrtyt  ia  the  ground  on  which  it  was  built.  Magifttcalies^  lof 
I  Maatatse  v,  Mackie  and  Cochrane,  5th  March  \94hi  piiM6. 
^IISCK— See  Process,  .  - : 

h5  AKING  BULK— See  Sale. 

I^OH — Corporation— Annuity-Tax— Where  an  assessoaant 
a9  imposed  on  the  inhabitants  of  a  burgh,  and  certain  sta- 
Ltory  duties  relative  thereto  were  imposed  upon  the  Town- 
juncil,  who  were  bound  to  pay  over  the  whole  proceeds 
icreof  to  the  city  clergy — Held  that  the  clergy  had  no  claim 
•2i,inst  the  corporation  funds  for  certain  dcflciendos  arising 
:>nn  alleged  irrc^arities  on  the  part  of  the  Towaf*Ooaneil 
the  collection  of  the  tax.  Ministers  of  Edinburgh  t^*  Afa- 
» trates  of  Edinburgh,  28th  May  1845,  p.  367.         •    *    '  i 

^OH,  ROTAL— Crown-Charter— Prescription --Railway 
;xvtate — A  royal  burgh  was  entitled,  by  virtue  of  eoir|ai]Y 
k;%rterB  fh>m  the  crown,  ratified  in  tlie  Scottish  ParHaaiii^f 
I  ci,  as  was  alleged,  by  immemorial  usage,  to  lefty  certain  iflT;^ 
>on  all  goods,  &c.,  passing  through  tite  royalty,  or»  acitjn?^ 


4  jhtf  ^rqviMi  the<f«^yaMyt,pid«ac;^ 
mentioned  in  the  grant.  ^  Xj'iQ  It^ilwayjQwip^yJs  i^]ct,,'rhich 
reserved  tlie  burgh's  right  tp  dues  on  crossing  thfifirory  ti  j?n\ 

'>  joyad".aadv  clsi^oaed  in  virtue^of  auts.o^  parl^ipont,  .royiii 
charters,  or  immemori^  ^a^go,^  was  silent  a»\tp  4v^^or 
transit  through  the  royalty — Ilekl  tliat  tlie  chartei^  jmd^th/^ 
parliamentary  ratifications  ^h«re«f,  aporded  a^«l!Jcieat<titJoi 
if  supported  by  possesoioii,  toUevy'aufson  gc^s^  &}.»  {nqsing 
through  the  burgh,  and  crofiaing^Viawve^hyt^  T^tJi^yU^^S 
less  the  Railway  Company  could  prove  exemption.  Magis- 
trates of  Linlithgow  v.  Edinb^gh  and  Glasgow  Railway  Co., 
17th  July  1845,  p.  554.  ,     ^r  .y,p     J'  Trffl  )  V^  f  ^ 

'     1  .      .  ,fH! ':■     ..1 J  ..1  f.ii  .f   :^_n"-^I  >  .-  '  ii  ■:-.  A  -    I  '.jj'qiJ  s  ^'^^; 

CAIJf  (ON-^0tiinatea^Coaj|triictkff]^-^Ifhiton,  %  rnon^iy^^in 
l^>niloQf  Wiota  to  a  ^rm  m  (41;l£^/>w  u>.  knovf  If  bliuy  vou^^l 
sQppiy  lun>  wUb  gCKxli^  nri  lud  tvmUlu^ug  I  horn  witli  fv  f^'- 
filTOCtjUilo  T\?li-wni»f  liis  prijpnsal  being  fiLfiv^  Uf,  Ji^  r(^- 
ft<rrt?d  to  iLfrienil,  who,  gn  boin^  Hp]>lk]4  to^  etiitAHJ  th^  Jii^ 
cfnisiJcPL^l  L'mton  **  n  very  rt-^pciC^utWo  yo^n^  maj^ *'  wlwni 
*Mli}  wo al<L  credit  in  (my  ra^touaMe  w^  wfiioii  bu  migJiixc- 
'  qiiiiic^  in  the  wj^  of  hti»  bu^nt]««,"  bufi  tlmt  h^  (Uk^Uimhj  4i>  give 
any  puifanti^.  Llntun  aft^rwardi  wrotu  W  the  r^tcni^ii  uk»ti- 
tioiiiii^  tht'  torrofljKJTidtajt'e  lie  liad  J^d  vitli  the  llrm  h>  Glis- 
1^1)1^,  ofii]  ftHiii^ifititig  tViAt  bi^  would  furqirip  I  he  IJrm  with  a 
letti](T.  His  friKtiil  thcT^ff|wn  ailiiresatnl  n  lotlcT  \xm%\^  GUs- 
gow  linu  in  tbo  tWiowinH  t^miyv—"  (ioiiU*siii^»iii".~ilavuiic 
hi?en  itjtiutsted  by  Mr  Iaiiw^  Lintcin,  of  IligU  lliilUw'tii  Lou- 
lion,  to  stHU^  to  you  uiy  opijiirm  uf  \\\t^^  \  Jit>v'e  raudi  pk^a*iuro 
VL\  at^iiin^  th^t  I  ka¥e  boJii  fi(^|imint4Hl  witli  Mr  Liiitiju  for  i\ 
jiunibLTofyv^w*,  fti^l  have  tln3 ijighi^rt  opJniori  not  anSy  (jfbia 
int(?gri1^¥  biil  M^knowMg^  c:i|' nu<rciiDtkU  al&irs,  uud  \n%  Ija- 
hilft  of  businoM.  I  caiij  thcrt^JUro^  rontid^ntJy  rt'^^wnnieml 
I  dm  to  yofor  notice }  «nil  you  may  rely  ujion  liia  Wm^  triuit' 
Wf>rtLy  to  the  aHM>unt  of  any  \\\^^p\^^<mt  he  may  ttooao  under." 
CinjTint'rtrnAf'e**  in  wlurli-^Ikvy  Umt  this  Ititter  WiWt  not  jl  Itt- 
tt^r  ()t^  ^lufAutw  \^  i.iu ton's  trMnaac-tmrua.  Johnatone  v»  <^iwt^rT, 
l5thJuly4845,^6B7-.  V        ^  < 

^? — ^  8hei!ifftO£lcer--rBeparatiog-T*ReUefT-Th0  Cavrt  found, 

:  that  want  of  tuneoua  hxtimaUon.to  the  eautioncr  ^  a  sb^  i^- 

ofihiery of  a<4aim^'^U«f  hyA'party  who  had  9«j3ered  h^ss 

•thnragh  an  iofonaal  oaoca^ion, rwfvruot  of  it^olf  suf^ientito 

rfs^  the  oaatioBttT  firom :  liahlUty* . ;  i^kifuthers- ».  Piyhesy  l4jth 

Febriiaiiy  l845vPv21;9.:^      .m^-  .^       <.,  r>   /.f  ^^ 

See  Advocation,  Bankrupt,  Process,  Prescription,- jSeJC^n- 

CAUTION  FOR  VlOLEjSTtrROFJtTS--^  jMndi^^,  m^d 

Tonetnti    ■'     :•  ^-    •  -     -*  •.',-,    «.,,,-,>.    -•  ,.  -      ..   ..» 

CAUTIONERr-^-See^P^v^.,    .  '*  ^  -  ^  .     - 

CBNOTAPHr-Soer/attNiw^.    i    r    :     "      .  .    /  ; »  ..  of    .i 
CERTIEIGATE— 8ee4pe»^^a«i  aiwi.  t-  ,       >  .     , 

GE6S10  BONORUMr-Jrooqsa-TW^ewa  party,  upplying  fi>r 
tho  benefit  <tf  cflfSMya^mHtedf  in  |4op^hUeieKAmin^4«Qni  that, 
fljftor  /preoenting  hift  petitipOf  iiq  bad  rotUlffed  p^rtof  ^is 
, meansrasid paidtha  ppgd^^aeioTovt^ oectaia^ Infe^^eroditors, 
the  Court  cefhaecl  Ma  petition  Jko§nSi4»itiu  ^Oallovraf  vk ^^- 
TonvBth  S^hniafy  I84d»^p.  SOOu  .  -,.-.  t.  -  ,  :• 
-^^^ — •  6ee  P«x>:m.        ?  -■  .  *■        .i     -i        j-  *  ■ ,  f 

C  [  1 L^  Jin  t  ~  pr^^-^tiriplioTi  -^  PatTonflge —Personal  Tit]£h*^€pt- 
ninH^  TJmt  a  pcnKuml  title  to  a  potromif:^  ie  a  dufftcicnt  iitio 
'  on  wFiioh  U>  plf?ad  prc^t^Hptiun.     Lor^l  A<l  vocals  t<.  Lowie'^ 

Tfnat^«»,  Ach  H>tJj  DecemU'f  lrt44,  p,  DO, 

■*■'-■■  -   Sti^Aite  I  en,  c  ii~Prw<k.ri.i»tion — pAtronagty-r^Jioau 

.  ^An  sic^tipn  brought  by  tins  crawn  iVn  ivdnduffa  party's  tiilu 

to  a  [tittronage,  on  Uie  ^oiind  tiiat  iho  right  h^I  never  han^n 

validly  disponed  away  b^  tJif  ei>»wn,  waa  liisniii^d^  it  bt'tn^c 

hekl  diat  prescH^aion  Iml  run  in  thoilej^iiikr'^ favour ^aia^t 

•  tliL^  GTiiwn  upon  n  formal  titb  e:t.Jmiti  gooil  and  miitidtitit. 

'  Lord  Axh'oeate  v.  Loivia's  Iruatc^esj  die,,  JOth  Decobib^yr  IS*4, 

^ 'P«  90, .  -    ■    'v  .    '     <         .,      ,    -    .    ,,  4      ,•>       r      .      ^,.  ,;     ,    ,    ,   » 

6MMroct$$.  Staf9(Bt    ...  ,.  r«    V',;  '   ^   .      <    (.    ' 


rcr  within  certain  limits. 
Jr^COTTISH  JURIST. 


GJRGl^VEXiyiOBr-^-Seo-ftHHjess.  .      >         ;     ..  .u 

CITATION  <>F  NEXT  OF"  laN^Seei^rocfO.     '    /^    >   . 
CiiERK  OF  SEvSaiON^^-S^.iWam  ii/iciri<Ak    ^ 
GJOLltATION— See*&flsce«ia>ar  .  ,    .  ,  >/..., 

OOMPBARANCE^-rSeo  %i^BJ8*.  iW«a.  ....    . 

qOMPENSATi(^«— LkjiMiaad  lUi^T->Y^M»e'>^  parties 

lahied  mataal  aaUooa  against  oaoh  o^ier,  and  in  one  action 

I  ..damagea  waro^feuad  dua  by  a  jttry,«ni  decr^  for  the^unoont 


VOL.  XVIL-No^iPJ^Y^ 


I^^VlC 


r 


thereof  protiouncGd,  the  Court  reftised  to  silow  exiraci  of  llio 
decree  to  be  supersvd*^  until  the  iwirty  liable  in  the  daiimgus 
had  brought  his  action  to  a  eoncluaioti,  when  he  proposed  to 
plead  compensation,  Prysdale  i\  LaWBon,  22d  Koveuiber 
1844,  ^  74, 

COMPENSATION— See  Bankrupt 

COMPKTENCY^-See  P*y^^, 

COMPETENT  AND  OMITTED— See  Bmiknq^t 

COMPETITION  -^  Bankrupt-  Sequestration  —  Diflc-hiiife-^ 
Diligence— Arrestment  —In  a  corapetition  for  aiura  of  luoney 
lym^  with  a  hank  at  the  date  of  a  bankrupt'^  soqueBtratinti^ 
and  left  there  In  the  bankrupt *s  name  for  eoioo  years  after  his 
discharge,  between  a  crei.litor  of  tlie  bankruptr  claiming  in 
virtue  of  an  arrestment  on  a  debt  contrat^tml  subsuqiu?nt  to 
the  diflcbar^  and  certaiD  parties  claiming  under  ii  d]»po!<si' 
tion  of  the  baokrapt  estate  hy  the  trustee.'  and  commijtsioni'rs 
in  the  sequestFation,  with  cooBcnt  of  the  bankrupt^  previous 
to  the  diflchari?te^  tho  Court  prefemsd  the  latter,  Adam  v. 
Gowans  and  M^HobbiOf  1 7th  January  lS45i  p,  IM. 

See  Factor.  Title. 

COMPOSJTlON-COKTRACr— See  Bankrupt 
CONDITIONAL  INSTlTUTlON^See  Trmt 
CONJUNCTION  OF  ACTIONS  OB  CONTINGENTIAM 

— See  Pro€r$s. 

CONSECUTIVE  EECEIPTS— See  Landlord  and  Tmant 

CONSIGNATION— Rt*tention— Where  the  dcfondt^r  in  an  ac* 
tion  adniitttai  the  debt  sued  for,  but  pleadcnj  retention,  on  Ac- 
count of  a  cautionary  obligation  for  the  crtiditur — Held,  there 
being  uo  al  legation  of  iaophi,  that  he  was  not  bound  to  con- 
iign«  in  respect  the  snpi>ose*l  amount  of  the  debt  wa^  lo^ii^ed 
hy  tho  debtor  in  bank,  and  arrested  there  by  the  creditor. 
Scott  ih  Dunlop*  22d  February  1845^  p.  243, 
See  Inhibit  ton. 

CONSTITUTION— See  ^V^m. 

CONTBACT— Set!  AtUtration,  Insurance,  IJfe.  Int^dkt  Trust 

CONTRACTION  OF  DEBT— See  EntaH 

COHPUKATHJN— See  BurgL  latttdkt  Superhr  and  Vassal, 

COUNTER  ADVOCATION— See  Ptoceas, 

CliOWN-CHAKTER^^See  Bur^h,  Eo^aL  Harbour, 

CULPA  LATA— Sv'G  Tru^it 

CUBATOR— tk-^  Miuat, 

CURATOR  BONIS— The  Court  r^fuseii  to  appoint  more  than 
on«  curator  Itonia  to  an  insane  person.  Sloan  and  oLherSf  peti- 
tioners, ISth  December  1844,  p,  110. 

Ttie  Court  dv  plana  refbse  to  appoint  a  female  to  tho 

office  of  oiruftT  t£rjtw,  Praser,  petitionerj  6th  March  1845^ 
p.  29L 

— Pmver^.     Grants,  fjetitjoncr,  7lh.Decomljer  1844,  p.  88. 

See  Uiligcnce,  Factiir  hca  "^Tutoris.  JudidiU  Fuctar.  Pro- 

trjfs.  Tjtist. 

CUbTODr  OF  MINOR-See  Minor, 


DAMAGES— See /ir^«rfft<:t  Process,  Reparation.  StutuU  2  and 
3  WHL  iiKC.  68»  I  17. 

DEAF,  DUMB  AND  BLIND^See  Proc^. 

I>ECKEE-A  K  BlTJi AL— See  Arbitration. 

I>ECREE  BY  DEFAULT-^See  Process, 

DECREE  IN  ABSENCE— See  Arjent  and  CUsnt  Junsdlcthn, 

DEL  EG  ATI  ON— See  Novation. 

DESERTION— See  HusfMind  and  Wife, 

DESTINATION— See  EntaiL  St<itute, 

DILIGENCE— Interdict,  Breach  of— A  party  who  hail  given  a 
drnrg^  of  payment  to  his  debtor,  who  lived  ia  an  ai^oininK 
parisli,  wan  served  with  a  aist  on  a  note  of  itispensinn  of  the 
eliafg%  which  he  iramctliatelj  intimated  by  lett«»  to  his  agenL 
The  agent  waa  absent  from  home,  and  left  no  iiistructiona  for 
opening  his  letters,  and  in  consequence  of  his  prevloua  in- 
structions to  a  measeni^er,  certain  cfrv?ets  of  the  debtor  were 
poinded  on  the  fourth  day  ailer  the  intimation  of  the  sist  to 
the  creditor- Held  that,  in  the  circumstances,  the  creditor 
should  liave  personally  interposed  to  prevent  the  posaibility 
of  farther  diligence  after  intimation  of  the  si  at,  that  ho  mu«t 
be  liable  for  the  acts  of  Ma  a^ut,  and  that  a  breach  of  inter- 
diet  hi»d  been  comuxiited ;  therefore,  imposed  a  fine  of  live 
ilolliUBS,  anil  Ibuiid  the  iMi.ty  Ikble  m  miKliftcd  cj^penflcs. 
TiAvlor  V.  Kilgour,  lOtli  DtM^eiTtber  1&44,  p.  8V, 

— —  Judidfd  Faetor-^Cuj-ator  Bonis— Prijceiis — Qfitesifon, 
Whet  Iter,  wliere  a  decree  for  e.ypen^«  is  obtained  ag^nst 
a  party  purtuiuif  an  action  in  the  character  id^uraOfr  Mw, 


personal  diLigi^iioe  againat  aoeh  parlj  ism  t 

on  the  deeree  ?    Forbea  l%  Moniaom  iud  Uni,  id    _ 

1845.  p. '143. 

DILIGENC£--Statutc  £  and  e  Will  if.  e.  Ttl-liEipn^ 
— Aleditatione  Fugte  Wairanta — If  ia  ikh  compooiit^k 
pHsoii  a  debtor  on  a  *mditaii»nR  ,/«9«  watTnat  furi  4^ia 
exceetUng  the  sum  of  £8, 6.  8^  At^fjljatH  r,  DmWa^  Uill^ 
cember  1S44,  p.  111, 

— -^  ^^  Afim^it  BmU  0f  Errhimoe.  Omqietitipii. 

DILIGENCE  FOR  RECOVERY  OFT\^RlTlS(i3-S9i  V 
ration, 

DISCHARGE— See  Ba»hrupt,  OiimMiitim.  ifiwr.  i 

DIVnJKND^'-See  Bankrupt  \\ 

DIVORCE— See  Biinh-^ipt  Mrp€fms.nvsbmdmiW^Im 
diction.  Poor*s-MolL  iVo^esf, 

DOCUMENTS,  CUSTODY  OF --Bm:  ^mmtrn  t^ Umk 

DU^bllClLE- See  Jmkdictmn. 


ELECTION— See  Truxi. 

ENTAIL  —  Destination  —  Suecessioa  ^  Tmyactioi'^i  i 
antenuptial  mjuriagocontra/jt  of  A  and  6^(X  IteoiMJ 
A^  and  heire^  of  tlieestLite  t^  D,  withoDnscntoflkrlrfttl 
in  CtJntem]ilatiou  of  the  marri^^gc  of  A  aiut  B.  mtsi^' 
estate  of  D  in  favour  Hud  fm  new  iuMimoit  of  ilafli*, 
hers<.'lf  and  her  hus^lmnd  in  lifefetit^  and  tp  theg  Igiiitji 
&0,,  in  fee ;  whom  tailing,  to  A  and  ti»  hai|»«wk  ^Wl^J 
riage;  which  fidling,  to  the  heirs-feiaale  oif  tiel 
the  said  marriage^  the  ddeet  iueoeedinf  wkboHl 
which  falling,  to  the  heir*- female  uf  tlie  « ^ ' 
heirs-male  or  female  of  tl  ii^ir  t  > '  di?rt  b(^-A«i# 

Deeding  without  division  :  wl  i  ro  Fn^dft  o*hpi* 

and  substitutes,  £:4-.  iiisiftL^ 

destination  waa  qu  ,  v.\m  a  oft 

sioUt  apart,  in  th  r.  .  .-.- 

hereby  tjxpn^sjily  pi 

contjiioed  in  the  irii  ^  ^ 

it  simuld  fall  out  that  there  hv  mdy  caw  wan  at  i 
mftrriLige  procreate  betivixt  the  j^aid  A  nnd  B.  ^hwi 
cee*!  to  the  honours  and  esiaii  .  ib  |Jwa<ki(l 

then  and  to  that  cii^'t.-  if»  hei  J,lbittUf 

of  thia  only  son  of  this  man*  .+^<.   ^f*^a  gaanxei  3 
estnti!  uf  D,  and  fiubieing  a  second  soo,  tiacn  died 
of  this  only  son  is  to  succeed  to  tlio  said  otialai 
bo  obliged  to  marrie  and  carrie  the  arras  uf  U  iui 
and  under  the  irritancies  of  the  talUie  ab<>Ti?  t 
if  there  be  two  iont  of  this  preM.'nt  mai rii*gi?, 
son  is  to  sneee^  to  the  estate  uf  IX  in  ciuc  1 
ihall  succi?ed  to  the  estate  of  F ;  and  tbnr 
est  lite  of  D,  in  easo  any  of  the  buir?  of  d 
ceed  to  ihe  estate  of  F^  sliall  Like  pEa..i 
mentioned,  in  all  time  coming ;  air 
marriage,  or  others  foreaaid^  Bh;tll  : 
estate  vf  F,  then  the  rents  of  tlic 
mauagetl  anil  improven  for  tlie  u 
he  i  r  of  ta J  i  Kie,  who  shal  1  suec!  -  -  ^    ^ 
manner  foreeaidt"  at  sight  an 
or  their  heirs.    There  having 
of  C  and  her  husband^  £,  the  uiils 
and  Bt  made  up  a  title  to  the  entrr 
ocetled  to  the  honours  un  : 
ceetleii  by  hrsonty  daugb 
and  estate  of  F^  and  ai^u  ;.;, 
had  by  her  marriage  a  son  J ,  Uj^ 

husband  IVs  debts,  G  caterer  I 

,  the  authority  of  two  acts  of  pmlian. 
from  her  the  estati?*  of  F.  while  t 
which  H  had  a  lift r  '  ;iis  fir*t,  ^f  ^silI,  *f»*" 

liatl  remainders,  v.'  I  of»  anil  tli«  IrtirkltJ 

in  G's  lavtmr  werL- .^ . ,  1 1 , . . .  i*  t  ,>  t. . .  d  f, 

of  F,  (in  order  that  thf  j  its 

J,  in  them,  might  be  as^n 

in  the  English  enUiti  js,  ]  vt^nv 

powers  reser^eil,  ujHm  H  in  li 

the  death  of  11,  '    '  \ir*  uaw  i 

of  G,  J  SUCCt;  ^rillfi 

eldest  sunivi  >  X*t.! 

Im  second  ay 

mutual  deeliiL;  • 

of  F  was  in  eoajif^mm^^^m^'i^aam^iiitifsM       y* 


INDEX. 


F  was  taken  as  a  sttnagimm  for  the  Engtuih  c^statee ;  tliat  it 
oonaequently  was  not  that  sort  of  snoeession  to  F  contem- 
plated by  the  clause  of  devolution  or  exclusion  above  men- 
^ned,  and  that  therefore  J  was  not  thereby  barred  from  suc- 
ceeding to  the  estate  of  D.  2.  That  t^  was  not  a  question 
of  forfeiture  but  of  destination ;  that  no  question  eoidd  arise 
nndor  the  clause  of  dev<dution  or  exclusion  till  G's  death ;  ^id 
that  the  clause  did  not  regulate  the  succession  of  or  to  female 
heirs.  Marquis  of  Hasl£)gs  v.  Lord  H«iry  Hastings,  and 
otliers,  12tb  November  1844,  p.  1. 

ENTAIL— Entail  Debts— Assignation  to  Debts— An  heir  of  en- 
tail obtained  a  private  act  <^  parliament  authorizing  him  to 
apply  to  the  Court  to  take  an  account  of  the  debts  owing  by 
the  entails  at  the  time  of  his  death,  and  for  authority  to  sell 
part  of  the  entailed  estate  to  discharge  the  same.  He  thereafter 
presented  a  petition  to  the  Court,  (which  was  allowed  to  lie 
over  for  years,)  and,  in  the  mean  time^  having  paid  off  a  num- 
ber of  the  debts,  taking  assignations  thereto  in  some  cases,  but 
not  in  others,  and  having  died — Held  tiiat  the  trustees  of  the 
deceased  petitioner  were  entitled  to  be  ranked  apunst  the  en- 
tailed estate  in  the  process  under  the  act  of  parUament,  for  all 
sums  paid  o^  whether  assignations  had  been  taken  to  them 
or  not.   Caddell  v.  Caddell's  Trustees,  1 1th  July  1845,  p.  626. 

Irritant  and  Resolutive  Clauses — Fetters — Tenns  of 

irritant  and  resc^tive  daoses  of  an  entail,  which  were  held 
eflectual  to  prevent  sales  of,  and  contraction  of  debt  over,  the 
lands.  Lady  Botrd  Preston,  &c.,  v.  Clarke,  &c.,  28th  January 
1845,  p.  155. 

Ppocuratoiy  of  Resignation— Fetters — Contraction  of 


Debt— Registration — A  party  executed  an  entail  under  strict 
fetters,  but  sul^'ect  to  the  powers  of  revocation  and  alteration 
therein  reserved  to  the  granter,  which  was  completed  by  char- 
ter and  sasine.  This  entail  was  recorded  in  the  Register  of 
Tailzies.  The  entailer  sobsequently,  in  virtue  of  his  reserved 
powers,  executed  a  second  deed  of  entail  in  the  form  of  a  jhto- 
curatory  of  resignation,  whereby  he  altered  the  destination  in 
the  prior  deed,  by  settling  the  same  estates  on  a  series  of  heirs^ 
in  certain  respects  different,  and  called  in  a  diflferent  order  of 
mieeessfon  fixHn  the  substitution  of  heirs  in  the  original  entail, 
and,  fbr  that  purpose,  made  a  new  conveyance  of  the  estates 
in  favour  of  the  new  line  of  heirs  called  to  the  succession. 
This  second  entail  was  also  re<x>rded  in  the  Register  of  Tail- 
zies. It  did  not,  however,  contain  clauses  prohibitory,  irri- 
tant and  resolutive,  in  terms  of  the  statute  1685,  but  it  obliged 
the  heirs  of  entail  "to  mentaine,  compleat,  MfiU,  performe 
and  clossely  adhiere  to  the  haill  other  clauses,  conditions,  pro- 
visions, restrictions,  limitations,  irritancies,  reservations  and 
exceptions,  specified  and  contained  in  the  forsd.  regrat  bond 
of  tailzie,  also  well  and  sicklyke  in  all  points  as  if  the  samyne 
were  ane  and  by  ane  herein  at  full  length,  and  per  expressum 
insert  and  set  down,  with  the  burden  whereof,  (excepting  al- 
-wayes  their  comeing  to  and  abode  in  Scotland,  as  is  above  ex- 
cepted,) thir  presents  are  made  and  granted  by  me,  and  ac- 
cept^ off  by  ane  or  either,  and  all  of  them  successive  as  afore- 
said allenarly,  and  no  otherwayes.**  On  the  death  of  the  insti- 
tute, his  eldest  son  served  himself  heir  of  tai.lzie  and  provision 
to  Ills  father  under  the  second  deed  of  entail,  and  completed 
his  title  by  charter  of  resignati^  and  sasine  thereon,  in  which 
the  ]m)hibitions  and  irritancies  of  the  ^rst  deed  o^  entail  were 
set  forth  cid  hirnkm,  Tlie  subsequent  heirs  possessed  upon 
tfimillir  titles — ^Held  that  the  reference  to  the  fetters  of  the  ori- 
ginal  deed  in  the  second  deed  of  entail  was  not  a  sufficient 
cooiplianoe  with  the  obligation  to  record  in  terms  of  the  statute, 
and  that  the  entail  was  therefore  ineffectual  to  exclude  the 
dffigence  of  creditors.  Paterson  v.  Leslie,  1st  July  1845,  p.  494. 
Prohibitory  Clauso— Fetters — ^The  prohibitory  clause 


in  a  series  of  three  relative  entails  provided,  that  it  "  shall 
not  be  in  the  power  of  A  B,  "  or  any  other  of  the  heirs  of 
tailKie,  to  sell,  alienate  impignomte,  or  dispone,  the**  lands  and 
estates  entailed,  "  or  any  part  thereof  either  redeemably  or 
Tuoder  reversion,  or  to  burden  the  same,  in  whole  or  in  part, 
with  debts  or  suras  of  money,  infeftments  of  annualrent,  or 
any  other  servitude  or  burden  whatever ;  from  all  which  deeds 
they  are  hereby  limited  and  restrained,  excepting  only"  as 
therein  after  mentioned — Held  that  the  entails  contained  no 
i^aKd  or  efi^tual  prohibition  against  selling  or  alienating  the 
estates  entailed,  absolutely  and  irredeemably.  £.  of  Eglinton 
V,  Lord  Montgomerie  and  others,  14th  February  1845,  p.  210. 
^  Prohibitory,  Irritant  and  Resolutive  Clauses — Adjudi- 

cation—Terms of  prohibitory,  irritant  and  resolutive  clauses 


of  an  entai^  which  were  held  effectual  to  pevent  (Myfis  and 
exclude  abjudication  of  the  entailed  lands  for  the  debts  of  an 
heir-substitute.  M^Qrigor  v,  Hamilton,  26th  February  1845, 
p.  261. 

ENTAIL — ^Provision — ^Representation — ^An  heir  of  entail,  by 
virtue  of  powers  contained  in  the  deed  of  entail,  granted  a  pro- 
vision to  his  daughter  in  her  contract  of  marriage,  payable  at 
his  death  to  certain  trustees,  for  her  own  and  her  family's  be- 
hoof. After  his  death,  the  trustees  brought  an  action  of  con* 
stitution  against  his  eldest  son  for  payment  of  the  provision. 
Pending  these  proceedings,  decree  was  pronounced  in  a  se- 
parate action  at  the  instance  of  a  creditor,  finding  the  ent^ 
defective  in  its  irritant  and  resolutive  clauses — Held  that  the 
defender  was  personally  liable  for  the  above  provision  without 
any  deduction,  as  representing  his  father,  and  as  having  ob- 
tained possession  of  the  estate.  Sinclair  v.  Dunbar,  18th  July 
1845,  p.  559. 

See  ProcesB,  Statute,  Statute  6  and  7  will,  it?,  c.  42.  Su- 
perior, Title  to  Sue, 

ENTAIL  DEBTS  -See  Entail, 

ENTRY-MONEY— See  Provision, 

ERASURE— See  Writ, 

EXCEPTION— See  Trust 

EXECUTION— See  Process, 

J^KECirCOBr-^See  Landlord  and  Tenant,  Testament, 

EXONERATION— See  Accounts, 

EXPENSES— Where  a  party  stated  objections  to  the  auditor's 
report  on  his  account,  inasmuch  as  it  disallowed  items  chorffed 
therein  to  the  amount  of  j£17,  but  was  only  successful  in  his 
objections  to  the  amount  of  about  £3,  the  opposite  party  was 
found  entitled  to  modified  expenses.  Treacher  and  Manda- 
tory V,  Galloway,  &c.,  19th  July  1845,  p.  567. 

Agent — ^Appeal — ^Process — ^The  Court  of  Session  sus- 
pended a  charge  simpUciter^  and  found  the  suspender  entitled 
to  expenses.  They  then  pronounced  a  second  interlocu^^or, 
in  which  they  approved  of  the  auditor's  report,  and  allowed 
extract  to  go  out  in  name  of  the  agent,  to  whom  the  charger 
paid  the  expenses.  The  charger  appealed  against  both  inter- 
locutors, but  did  not  make  the  agent  a  party  to  the  appeal,  or 
intimate  it  to  him  formally.  tLq  House  of  Lords  reversed 
the  decision  of  the  Court  of  Session,  and  ordered  the  respon- 
dent to  repay  the  expenses  decerned  for  by  the  Court  (^  Ses- 
sion. On  a  petition  to  apply  the  judgment  of  the  House  of 
Lords — Observed,  That  the  agent  was  not  made  a  party  to  the 
cause  in  consequence  of  the  decree  for  expenses  having  been 
extracted  in  his  name ;  that,  therefore,  it  was  not  necessary 
to  make  him  a  party  to  the  appeal ;  and — Held,  that  ho  was 
bound,  by  the  judgment  in  the  House  of  Lords,  to  repay  the 
expenses  of  wliich  he  had  got  payment  firom  the  appdlant* 
Cormack  v.  Tod,  3d  June  1845,  p.  422. 

Aliment — Husband  and  Wife — Where  the  heir  of  a  de- 


ceased husband  had  offered  extrajudicially,  and  afterwards  in 
her  defences  to  an  action  of  aliment,  the  sum  awarded  bv  the 
Court  to  the  widow— Held  that  the  widow  was  not  entitled 
to  exx)enses.  Hobbs  or  Baird  v,  Munro  and  Husband,  21st 
February  1845,  p.  233. 

Auditor's  Report — Honorarium — Counsel.     Railton  v. 


Matthews  and  Leonard,  1 8th  July  1845,  p.  566. 

Bankrupt — Sequestration — Review — Statute   2  and  3 


Vict.  c.  41 — ^Process — ^An  interlocutor  finding  the  appellant 
in  a  sequestration  entitled  to  expenses  in  general  terms  held 
to  include  the  expenses  incurred  b^re  the  Sheriff  as  well  aa 
the  expenses  in  the  Court  of  Session,  upon  the  ground  that 
sequestration  is  a  Court  oi  Session  process.  M^Kechnfie  v, 
Kerr,  3lst  May  1845,  p.  421. 

Compearance— A  party  who  reftiscd  to  sist  himself  after 


appearing  in  a  case  and  getting  leave  to  put  in  a  minute  into 
process,  sisting  himself  as  defender,  as  executor-creditor  of  a 
defunct  defender — Held  liable  to  the  pursuer  in  the  expenses 
occasioned  by  his  appearance.  Jarvis  v,  Wotherspoon,  19th 
November  1844,  p.  63. 

Defamation — ^Tender — Question^  Whether,  in  all  cases 


of  defamation,  where  a  verdict  has  been  found  for  the  pursuer, 
though  fbr  a  sum  less  than  the  amount  of  a  tender  by  the  de- 
fender, the  pursuer  is  entitled,  as  a  matter  of  course,  to  liis  ex- 
penses.   Strachan  v,  Monro,  5th  July  1845,  p.  514. 

Jury  Trial — Counsel — Honorarium — (1.)  Circumstances 


in  which  the  charge  of  an  Edinburgh  agent  in  a  jury  trial  for 
his  journey  to  London  to  attend  an  examination  of  witnesses 
upon  commission,  &c.,  disallowed,  except  so  much  as  was  8up«. 


Vi 


EnHEX. 


'  pdsed'  MiAU  fb  the  chAiii2:e  erf^a  Loi^dti  sdUbhOT'fer  tM  s^rvioes 
'  nctiiidty  rtjiderefl:  (ft.)  Clrfetiifa§tiiTK*ei*  In'  which  the  tmrfoer 
w^8  alloired  thfe  extjenae  df  cfxvitnmln^  ^fWiii  trttnfMes  of 

"'"the  defbidets,  who  were  |ioh^ted-o«it  irt  the  defbodnn^  sUte- 

'  iiien^s  on  thm  t^eicora,  and  ^tuafljr  eiiMufiiMd  aether  titaL  (3.) 
'  Certain  fbe^  harfng  be^  allcyWdd  b^*  the  mdkor,  whleh^cre 
not  paid,  while  fome  fees  paid  had  not  been  allowed,  «nd  the 
ilnttaod  fee«  allowed  ndt  hnving  be^n  paid  afMr  Uxnitidii,  bdt 
the  amount  of  fbes  actn^llvpaid  AitiotrntfOf^to  Mly^at  n^nch 
as  the  fec«  allow^  a  yemnn^aA  triads  <xr  ifi^'audiinr,)  t/  lortfls 
off  all  fees  not  actually  paid  5  2.  from  the  fees  paid,  to  tax  off 
all  those  not  originally  allowed.  A  v.  B  and  C,  25th  January 
1845,  p.  151.  /         ' 

EXPENSftS-^uf^  THAI— HonorttrtUm— Cottusel.  GillUotnd 
Company  r.  Wylfe.  I9th  December  1844,  p.  117.  i 

■■'■■•■■■•  JVny  Trial— Kepamtionh-^Pi-ocess—iWhete  the  proprie- 

'  tors  of  a  colliery  brought  an  action  against  the  tacksmoa  of 
'  an  fi^oinlng  obllieiy,  for  eneraachmefit  od  the  barrier  separat- 

^  thg  Ms  eoal-pit  from  that  of  the  pursuers,  and  for  abeteaction 
of  ooal,  Talued  in  their  summons  at  ;C500,  and  for  damage  by 
water  discharged  Into  their  coal-pit  by  perfbratioii  of  the  bar- 
rier ;  and  an  issue  having  been  adjusted  to  try  the  quesfiion, 
with  a  shfmp  sum  of  damage  laid  at  jCIOOO,  and  a  rerdict  fur 
£98.  5s.  returned  as  the  value  of  the  ooal  abstracted,  but  no 
damage  allotv^  fbr  tho  water  said  to  have  been  discharged 
into  the  pursuers'  pit — Held  that,  as  the  verdict  was  partiy  in 
favour  of  the  pursuer*  and  partly  in  fiivonr  ^  the  defender, 
Hh^  pursers  were  not  entitled  to  expensea.  Bi1ic:e  and  others 
'     i>.  Spowart,  4th  Febmajhr  l«46,  p.  188: 

Witness— ^Tlie  Court  allowed  the  expense  of  two 


Witnesses  for  attendaned  on  the  day  of  trials  their  evidence 
being  essential  to  the  case  of  the  trorsuer ;  although,  ia  oonse- 
qu^noe  of  an  admission  by  the  defender  at  the  trial  of  the 
fucts  which  the  witnesses  were  to  proves  thf  y  were  not  exa- 
mined. Henderson  t>.  Tuckett,  1 7th  July  1845^  p.  554^  ' 
Hononii^ni — Counsel—- Process-^An  agent  gacve  -fVill 


'  instmctSoQS  both  to  his  senior  and  juilior  counsel  m  tbr  de- 
bate in  the  Oitteri^House.    In  oomequenoo  of  the  absence  of 
'  hifi  senior  counsel  on  the  first  day  of  the  debate,  the  agent 
flent  fte^  fees  aiid  memorials  of  what  had  tatot  place  at  the 
debate  to  both  couriiel.  The  ohargea  for  such  fireah  nemorials 
and  fees  were  disallcMred;  as  being  unwarntntsd  in  iiraotice. 
Treaciher  and  fifaadatoiy  ».  GaUoway,  fta,  19th  Ji^y  1845,  p. 
567. 
— ! — i-  Printing— Pro«dfS--Where  an  advocator  had  made  a 
'  prhit  of  part  of  the  doonments  In  process  when  the  osuse  was 
'  befere  the  Lord  Ordinary— Held  that,  as  theretpondesta,  who 
had  i^laimed,  were  not  bovnd  to  use  the  print  whidi  hod  been 
made,  and  were  entitled  to  print  such  docomcots  as  seemed 
necessary  as  an  appendix  to  their  reclaiming  note,  se  thev 
Could  ndt  be  ibund  liable  in  the  expense  Of  the  advocator^i 
print.    Treacher  and  Mandatory  v.  Galloway,  ftc,  19th  July 
1645,  p.  567. 

Process — Where  a  pursuer  called  two  parties  as  defen- 


ders to  an  action,  who  both  apileanxl  and  lodged  defences  nqd 
adjusted  Issuea,  but  one  of  them  consented  to  a  verdict  being 
pronounced  against  him,  whiie  the  other  proceeded  to  triid 
snd  lost  his  canse--Held  that  the  pursuer  oould,  in  his  ac- 
count agidkift  the  last  defender,  only  charse  for  one -half  of 
the  expense  of  miOdng  up  the  record  and  a^uating  the  issues. 
Magis^pates  oC  (>impbdtown  v.  Galbreath,  &&,  fith  June  1845, 
{».  4Sa. 

-  Bankrupt -^  Sequestration — ConstitKtion-^  C^r- 


cunurtotees  in  whidi  the  creditor  of  a  sequestrated  debtor, 
on  whose  estate  he  had  claimed  and  been  ranked,  was  held 
hbt  entitled  to  reeover  the  expenses  of  an  action  of  constitu- 
tion of  the  debt  for  which  he  had  thus  claimed  and  been  rank- 
ed, ahhou^  the  bankrupt  had  appeared  and  lodged  defences 
to  hid  action.  Obwfvtd^  That  a  party  who  has  chdmed  in  a 
sequestration  may  bo  entitled  afterwards  to  constitute  his 
debt  by  decree.  Batherford  v.  Dowsons,  S8th  November 
1844,  p.  76. 

HusbsBid  and  Wife—Divorce— Act  of  Sederunt 


6th  February  1606— Auditor's  Report— Where  the  de- 
fender in  an  action  of  divorce  had  lodged  objections  to  an 
auditor's  report,  and  the  auditor  bad,  on  a  i^mit,  reported 
that  he  had  not  taxed  the  account  either  as  between  agent 
and  client  or  as  between  party  and  party,  but  on  an  Inter- 
mediate principle  applicable  to  divorce  cases,  the  defender, 
two  and  a  half  years  after  the  auditor's  original  report  had 


beedi  made,  lodgfd  now  wA  a<l4l|iaqiAi))i«Q^:tfM^ 
Held  that  the  act  of  sederunt  precluded  nxb  fo^lO^  •■&■ 
;tidba]iol<ieelleQ9  ftow>  Wng  iiMJwtTfl  m.  P«triok«.||iiig,2Mi 
Fektnary  l«45fP.23lN  p»    .. 

BXPSNSfiS— Frooeta-^WQr  Trial— Wbesethe  Q^mtjpntni 
expenses  ia  a  Mity,  ^\  wilb  the  exq^ytioQ  of  UuNe  cf  tlie  jvy 

triid''-^Hfdid  that  th^€aq)ea8etaQimrT^iB«4hui™^ 
WSsoottapsftoC  t6e:«]m^nioi:c(r  thetxial.   lliigiitiMi<^ 
Campbeltown  v.  OalbrMtti,^i<^  ^tivJime  184^  p.  430. 

«':■''  ■  !  :,'  Ho»onMi'Hn-^I«n€-^Spcos(  orqi- 
stances  in  which  the  Court  relUsed  to  allow  »  W4o.iegiif 
counsel  for  a  oeiwMPtym  prior  toi^  sppundtof  ^  mr 
Henderson  v,  Tuckett,  17th  July  1846,  p.  554.    .    ; , 

^  XfODdlord  4md  Tenant^i-$equestwtioii-*A  W 

lord  obtained  sequestration  againat  his  teaaqt  knyqn^4i 
the  rent  due  at  tlieiastiterm,afid  for  secotity  oMlsitjitiek 
was  to  i^  doe  i^tthe  twe  next  tenus..  Theix  vaiMitt^ 
tion  that  the  tenant  wiis  v(yyeii»  am/ Mqpm.  TheteniMoB- 
-  aigaed  the  rent  due,  an4»  after  si»ne.  further  pnxtdBif,  a 
.  tbecourseof  which  the  sequestration  was  itilllwpt  if  ad 
the  next  tena'a  rent,  which  had  fallen  due,  was  tlso  mpi 
the  Sheriff  eventually  recalled  the  sequestration,  bm  and 
the  tenant  liable  in  the  expenses  of  theacUuvflO  iaw^ 
giirded  the  balance  of  rent  past  due.  On  ad«QcstioiH-M 
that  the  tenant  was  aot  liable  for  any  part  o£  ^  laadicrf  1 
expenses  of  process,  but  was  entitled  to  his  oim  zmwn  d 
the  Inferior  Court  and  in  the  CcffrtotSetskn.  HVuiaaT 
Burt,  15th  July  1845,  p.  532. 

Review — Appeal— The  House  of  Lor£  kriB; 


reversed  a  decision,  and  reniRted  back  the  cause,  with  diir 
tions  to  adhere  to  tfie  Lord  Ordimry*B  i^teriorator.  ni  'to 
proceed  ferther  therein  as  shall'bejtist  katmUm^ 
this  judgment"— Held,  in  a^^ying  this  judgment,  tint  itm 
hHXMnwtent  for  the  Ooiu^of  Sesaioii  to,^  ^^P" 
since  the  date  qf  the  Lord  Ordinary's  interiocaur.  Fitm 
petitionGO^  31st  May  1845,  p.  4^2. 

Suinmana — Printing  —  Tlie  Court  repeDed  Aoij«- 


tion  to  an  ai]dit<»''iB  report^  that*  he  had  disidlovcd  tdwff 
for  making  manuscript  copies  of  a' summons  for  senip^vkR 
thero.wAB  likewise  a  chnge  for  printtng.it  Wood«.AB 
struther  and  others,  lOth  December  1844,  p.  90. 

Tender — lieparation  —  PiTooess  —  A  pirU  iW  e 


action  for  wrongous  apprehension,  the  damages  \eK%^J^ 
£500.  The  defender  gave  in  defences,  la  which  ht  wm  i 
tender,  which  waa  refiued,  of  X5f  }>ut.mider  the  wf^i^ 
deration  that  "he  makes  ttiatoA^iSroin  no ledbigthitt^p 
•uer  has  a  well-founded  elaios  against  faim  to  toy  o^orttRt 
solely  in  order  to  put  an  end  to  a  litigivtion  irhi^enttitii 
any  view  be  pleasant  or  profitable.**  A  jury  trial  eiiiBfi»^ 
tlie  jury  found  fi>r  the  pursuer,  damages  one  jhiUiiv.  Cii 
cuDkstances  in  which— Held  that  the  defender  ws&epti^'B 
expenses  subsequently  to  the  date  of  the  tenderiDKieleikK 
8trachan  v.  Monro,  5th  July  1845s  p.  514. 

See  Banknpt,  Interest,  JmOckdEaclor.  Maii^  i^ 

ces».  Res  NovUer,  S^bmMom,  Tmtt,  ■ 

EXTRACT— See /Vocess. 

.■       ^'  F  ■  .  ...    I 

.  FAC^TtjR— TniBt^Te6tAm<^t— Siic«!»Moo— Comprt^^ 
lii'ir  lit  Irtw  imule  up  titlt-t.  ainl  anterxii  into  powesil**^*'' 
h*?TitaKie  of  0  jMirty  tltxtms^-^i  vrhoh»l  (eft  curtaia  timiJN* 
^ition^  ftnd  settk^iimtA,  whertby  he  t^nyvytd  hii  wWtert*' 
htTiSftblo  antJ  moTeahk\  to  tru^u^afiir  vwions  tnal^i^'* 
Two  jwirtH^  wiiii  tiUimvtJ  rc'spet lively  uudtr  tht?  w^M^ 
mrnNof  the  K^  tat  or.  I  Ik-  vil*t>k  n^iiui'  of  the- tfi^  ^■J  . 
subst^uently  btoughi  actioiiu  challtingiug  the  tftl»rf"* 
111  ir  in  poise*»ion.     During  the  di^pendeoce  rf  t^  t*^ 
b(hth  sitiiof  elHJTimnts  of  the  n^iklue  of  ih© tnwt-iiwt**' 
curTC<J  in  an  application  fur  tbe  appointuiftit  W*fc*r^ 
the  trupt-e*taU*  of  tho  deciMwcd*    CircumsttuJcci  la  wiWi  * 
Court,  traorring  all  pleas  cofopetent  to  tb(?  parties,  ^^^^ 
a  tm*tor  on  the  tnut-^t^tew    Ogilfie*^  Tniitoe^  Md-Wf* 
SeAHion  of  Dundee  v,  Robertson,  29  tb  May  l^3v  p^^ 

84?e  PrtiCeSB.  PraoL  Parole. 

FACTOR  LOCO  ABSENTIS^See  Minnt. 

FArroR  LOCO  TUTORJS— The  Cciiirt  rofiwed  !a  ****  * 
femiUe  to  be  n  Ihctor  hat  ftfferts.    1 1  mm  of  Di 
tion^r^  Gtli  Morrh  \%4&^  fk.  BOt^ 


iNDES. 


mi 


rA<!?TOB  LOCO  TOTOKlSi-Powew.  MOXmaU,  petitkmer, 
16t!i^afjr|84!Kp.  589. 
'  ' '  '  Towen,  Special— LesM—Aathdrity  granted  to  a  iaotor 
loco  tfUons  (whose  fiictOfyfeU  to  expife  in  «  year  firom  the  date 
dffiie^iippucation)  to  let  twd  fttrtM,  ^nmhigpaitroffthc^  en- 
tailed estate  ef  his  pupil,  on  nikieteeiiyeaiV  leaae8,'on  a  state- 
ment that  ihey  eottld  ndt  be  let  at  Adequate  rents  fbr  asfaoner 
tKHod,  and  an  opinion  of  land-'vahiators  to  tlmt  effdotb  Staep- 
nerd,  petitioner,  23d  November  IB44, >  T4. 

^  Tutor.   Mottfmer,  petitioner,  18th  Juno  1845,  p.  457. 

See  ^ccbtmlv. 


PBB  AND  LIFERENT— fiee  Husbandtmd  W^e.  Succmion. 

FETTERS— See  EniaU, 

FEtr— See  ServitwU  by  ConsHtution.  Superior  and  Vas$aL 

FISHINGS,  SALMON— See  Proceu. 

^OBEIGN— Testament— Sncoesdon— A  (fispnte  having  arisen 
as  to  the  meaning  of  a  beqneat  of  Scoteh  personal  estate,  in  a 
wiO  made  in  the  island  of  St  Kitts,  by  a  Scotchman  domidled 
there,  the  opinion  of  BngU^  connsel  vras  obtained,  by  order 
of  iho  Court,  as  to  the  nieai^g  of  the  bequest  in  the  law  of 
5t  Kitts — Held  that  the  menning  of  the  behest  vras  t4  be 
determined,  not  as  a  ^neation  of  general  eonstruetlon,  but  bv 
the  rules  of  English  colonial  lair,  as  expeumded  by  English 
lawyers.  Gowan  or  Nicholson,  and  Husband,  v.  William 
Gowan's  Executors,  14th  Fefamaiy  1845,  p.  815. 
See  Te$t€ment, 


FOHUM  COMPBTBNS— See  Tbfttmsnt 
FRAUB-fii^  Proeets,  Sak. 


G 


GUARANTEE— See  Caxition. 
H 

HABBOUR— Port— A  grant  of  haven  and  harbour^  wkh  the 
privileges^  &c.,  vrith  lones,  gaitt^  wyn^s,  vennellis,  and  com- 
mon passages  to  and  firom  me  toini  and  haven— Held  td  carry 
r^t  to  certain  ground  adjacent  to  the  harbour.  Magistrates 
of  StMonance  v.  Mackie  and  Cochrane^  5th  March  1845, 
p:286. 

Poisesaiton- tTsage— O/wiion,  The  rights  conveyed'  by 

such  grants  of  harbour,  &c.,  may  be  enlarged  or  dimlnitfhed 
%  tm  possession  fbllowing  tmder  Hiem.  Magistrates  of 
CsmpbeHown  v.  Galbreath  and  others,  14th  December  1844, 
p.  107. 

Regalia—  Crown-Charter — A  party  in  possession  of  a 


crown-charter  conveying  a  grant  of  free  seaport  and  harlMur, 
who  admittedly  had  levied  the  dues  at  one  point  witfaiur  the 
precincts  assigned  in  the  grants  iield  not  to  have  lost  the  right 
of  levying  them  at  another  point  thensin,  the  opposing  party 
hot  having  in  any  vray '  estaUlshed  a  ri^t  of  immmlity. 
Hiq^fttrates  of  Campbeltown  v.  Gaibreath,  21st  Februaiy 
td45,p.  23^. 

SeiQ.^ury  TrtaU 


HEIR— See- 5r*&  to -ftrtP. 

HERITABLE  CREDITOli— See  TO/s. 

HOLOGRAPH— See  Writ,  ... 

HOMOLOGATION  — Approbate  and  Reprobate  —  Apparent 
Heir— Testament — Succession — Obiter  dicta,  1.  That  although 
an  apparent  heir  maj^  homolo^te  a  deathbed  dec^  he  cannot 
homologate  an  imperfect  or  imptobat^ve  deed,  so  as  at  his 
death  to  bar  the  next  heir^  right  of  reduetion  thereof.  2. 
As  to  whether  an  lieir  taking  benefit  under  a  valid  deed;  be- 
ing one  of  several  settteraents  executed  by  his  aneestoiv  must 
be  held  thereby  to  apprt>balte  every  other  deed  of  «he  series, 
on^  of  Ihem  being  vitiated '  by  erasure  &i  tubstanthiUms,  Ro- 
-  bertsdn  v.  Ogilvie's  Trustees  and  Ckmeral  Kirk-Session  of 
Bmidee,  20th  December  1844,  p.  117. 

HONORARIUM— See  iBa7)tfrt««.  ' 

HVfSBAND  AND  WIPE-^Divorce— DescrfiofiMCVwiitfJi,  Di- 
'•  vorc^'fbr  desertion  should  not  be  granted  6ii  proof  ^absbnce 
ttf&t&y,  and  witliout  proof 'bf  wilSil  tteserCion.  Reberton  or 
Bflfc^  V.  Wttiam  Duke,  Ist  Martih  1«45',  p.  47^;'  ' 

-^  Kie  and  E.ifbrent— Pbwar  bf  l^poni^— Seltlem«ht— 

Where  a  husband  disponed  Certain  hcrita^  to  him^lf  and  his 
spouse,  fod  longest  iWei^^.fhi^twp  in  llft^rentj  and  i<^  the 
•bhW  oT'ciilldreS  t6Tie,  pwci^fe  bct^i^x^  IhWW  l^lfee^  whom 
ittllng','i6Hlibi^'a%t'heai^  heirs'  inU'  iUiii^f^,  reserving 
power  to  each  of  them  to  ccmvefv  'the' s^^bjbCu  to  any  one  of 
msf  BM'^^^minMi  by  a^Wrtthi^t^er^lili^j'oP  thdr  hands; 
both  the  spduses  hiring>died;th^'hu8mti4  in  fSQld,  tWwife 


In  U18;  ader  «anh  of  them  had,. I^i their  ref motive  settle- 
'    ments,  couvMfed  theix  half  of*  the,  subjects  to  A— rHeld,  }n  a 
competition  i»  the  half  conveyed  by  the  wifh,  that*  ^uoaJ/toc, 
she  had  a  right  of  fee,  and  consequenilly  had  the  right  of  dis- 
poning to  A»  whose  assignees  were  pereferred  ^  it.    Lang's 
Trustees  t^  Lyon  or  Sinclair,  and  others,  7th  Jtfarclf .  1§45, 
p.  297. 
HUSBAND  AND  WIFE— See  AUmenU  Bunkr^t.  Expentes. 
•    Jitriidiotum,  Jfarriage' Contract.  pQor*4^BoiL  Proce9&^ 
HYPOTHEC,  LANDLORD'S  --See  LainUord  and  Tenant. 


IMPRISONMENT— See  Diligence. 

INDORSATION  WITHOUT  VALUE— See  Banking.      . 

INSANITY  OF  TRUSTEE— See  Process. 

INSURANCE,  LIFE  —  Warranty — Obligalwn  —  Contract- 
Held  that  a  proposal  by  a  party  insuring  his  life,  and  Uie  de- 
claration as  to  health,  &c.,  therein  agreed  to,  form  the  baris 
of  the  contract  in  the  policy  of  insurance,  but  import  a  war- 
ranty only  to  the  eflbct  tuat  the  declarant  is  and  has  been, 
according  to  his  own  knowledge  and  reasonable  belief  free 
firom  any  disease,  or  symptom  of  disease,  material  to  the  risk, 
and  do  not  import  a  warranty  against  any  latent  and  imper- 
ceptible disease,  that  could  only  be  discovered  by  post  mortem 
examination,  or  from  ^mptoms  disclosing  themselves  at  an 
after  period  of  time.  Hutchison  and  othc^  v.  National  Loan 
Fond  Lile  Asmirance  Society,  26th  Februaiy  1845,  p.  2^. 

INTERDICT  —  Burying-Ground  —  Monumwt  —  Cenotaph- 
Contract — Corporation— Title — Daoiages — ^Tbe  sulwjribers 
to  a  monument  to  tlie  **  Scottish  Political  Martyrs,**  who  had 
been  ccmvkted  of  aud  transported  fur  sedition  in  1 793-4)  pur- 
chased a  pertiou  of  the  Old  Calton  Burying-Ground,.  belong- 
ing to  the  Incorporated  Trades  of  Calton,  for  the  purpose  of 
erecting  the  proposed  monument  thereon.  Tliis  ground  had 
been  sold  b^  the  inccurporation  between  seventy  and  eighty 
years  previously  to  a  person  called  Henderson,  wtio  never 
took  possesskm,  and  whose  name  had  hem  strudL  off  the  re- 
cord of  proprietary  more  than  thirty  years  ago,  afWr  which 
the  incorporation  had  erected  a  tixil-hottse  on  the  ground, 

'  which  luid  stood  there  £>rmaay  yeaes^    A  note  of  snspension 

'  and  ittterdiot  a^iinet  the  efleotion  of  the  propooed  monument 
was  presented  at  the  instance  of  certain  members  (forming 
a  smaA  minority)  of  the  incoiporation,  and  ci  eeiftain  pro- 
prietors of  bunal-places  within  the  burying- ground.  The 
note  of  suspension  and  interdict  refused ;  and  Held,  1.  That 
the  &ets,  that  the  persons  to  be  commemorated  by  the  ou^nu- 
ment  had  been  found  guilty  of  and  had  been  poniahed  for 
sedition,  were  not  sufficient  grounds  for  interdicting  the  erec- 

•  tion  of  the  monument.  3.  That  a  minority  of  the  inooq^pra- 
tion^  could  not  insist  for  suspension  and  interdict  against  pro- 
cee(^ngs  to  follow  upon  a  sale  already  made  by  the  incorpo- 
ration, on  the  gnmnd  of  possible  claims  of  dimuge  b^  Hen- 
derson's heirs.  Paterson  and  others  v.  Beattie  apd  others, 
4th  Mareh  1346,  p^  276. 

INTERDICT,  BREACH  OF---Circ«mstanoes  in  which  a  party 
who  had  employed  workmen  on  a  Friday  to  remove  a  dam- 
dyke,  and  had  an  interdict  against  Uie  work  (which  had  beoi 
previously  intimated  to  the  workmen)  served  on  him  peison- 
ally,  at  a  town  about  eight  miles  distant  ftora  the  dam-4yke, 
at  seven  o*ck)ck  on  the  Friday  evening,  but  sent  no  moMage 
to  pvevent  fiuither  operationsf  aind  only  proceeded  to.  the 
place  and  ordered  his  workmen  to  desist  about  two  o'dock 
of  the  Ibllowing  day— iHeld  guilty  of  a  breach  of  interdict ; 
ordered  to  restore  the  danMiyke  to  the  same  staAe  in  which 
it  was  when  the  interdict  was  intimated  to  his  workmen, 
and  found  liable  in  the  ooomlainer's  eapeaaes.  Losd  Blan- 
tyreo'WiUiam  Dunn,  2fith  Januaiy  1845,  p.  159. 

-^ — ^  Process— Acts  of  Sedernnt  llth  Ja{y  il898«  i  14  and 

•  15y  and  24th  I>eGember  1898,  §  5— It  is  competent  Xas^  the 
'    lA)rd  Ordinary  on  the  bills,  on  the  motion  lof  a  anspender, 

to  prohibit  tho  Bill*€baniborolerk  fipem  issuing  a  certificate 
of  recal  of  an  interim  interdict,  where  the  ind^rlpQUtor  re- 
^  HaV^  the'interdiet  has  b^n  joedMBOd  Hgainst.  Dundee 
Gas-lUght  Conmany^and  others  v*  Dnedeei^Now  Qas^Light 
CTompany^  ISth  November  1844,  p.  62.  .  ni  .  .,  ^ 
-i-^-4^  See  Ijamdhrdmd  IknanL  Pktrith  SclKmki?mten..ParinMr- 


INTERIM  FACTOK^^See  Brnf^rnpt  •  * 
INTBRr^XJUTORY  JUDGkfiNTtn^ 
IN11MATM>N^--Sec  Adjudication,  u 


TlU 


INDEX. 


ITftXNTOiarKS--Scc  Process, 

IRRITANT  AND  RESOLUTTVT:  CLArSES— See  Entatt. 

ISSUE — Boe  Expenses,  Process. 


JOINT-STOCK  COMPANY— Sec  Partnership, 

JUDICIAL  ADAaSSlON— See  Proof, 

JUDICIAL  EXAMINATION— See  Process, 

JUDICIAX  FACTOR— Curator  Bonis— Expenses— Process— 
Circuimstances  in  which  a  curator  bonis,  who  had  sisted  him* 
self  as  pursuer  in  room  of  his  ward  in  an  action  of  reduction 
and  damages  raised  by  liim,  in  which  the  defenders  were  found 
entitled  to  expenses,  which  exceeded  the  amount  of  his  ward's 
funds,  after  paying  his  Edinburgh  agent's,  and  his  own  ex- 
penses, as  country  agent,  was  held  not  liable  personally  for 
tlie  amount  of  the  defenders'  expenses.  Obiter,  That  a  curator 
bonis  mav,  in  certain  circumstances,  and  contrary  to  the  ge- 

'  neral  rule,  render  himself  personally  liable  in  the  expenses 
of  the  opposite  party,  in  litigation  carried  on  by  him  in  his 
curatorial  capacity.  Question,  Whether  a  curator  bonis  can  be 
found  personally  tiable  for  the  expenses  of  an  action  insisted 
in  by  him  in  that  capadty  in  any  separate  action  ?  Forbes  v, 
Morrison  and  Moir,  10th  June  1845,  p.  443.  1 

■  Curator  Bonis — Lunatic — Circumstances  in  which  the 

Court  appointed  a  neutralperson,  selected  by  themselves,*  cu- 
rator bonis  to  a  lunatic.    Cowan  v,  TumbuU's  Trustees,  Ac, 

'     18th  June  1845,  p.  451. 

Lunatic—  The  Court  authorized  a  lunatic  in  con- 


finement to  be  supplied  with  certain  comforts  suited  to  his 
fortune.    Myers,  petitioner,  19th  June  1845,  p.  464. 

Powers.    Rutherfurd,  petitioner,  25th  January  1845,  p. 

152. 

Recal— The  Court  refused  to  recal  the  appointment  of 

a  judicial  factor  on  his  statement  that  he  had  had  no  intro- 
missions, but  appointed  a  new  factor,  who  should  ascertain 
the  correctness  of  his  statement  preTious  to  his  being  dis- 
charged. Murray  and  others,  petitioners,  18th  July  1845,  p. 
566. 

See  Bankrupt  Diligence.  Partnership,  Process,  Trust   , 


JL^DICIAL  REMIT— See  Process. 

JURISDICTION— Domicile— Husband  and  Wife— A  Scotch- 
woman, married  to  an  Englishman,  had  conyeyed  to  trustees, 
by  antenuptial  contract  of  marriage,  her  whole  estate,  heri- 
table and  moveable,  and,  inter  alia,  certain  house  property  in 
Dundee,  for  the  purpose  of  excluding  her  husband  s^u*  mariti 
and  right  of  administration.  The  trust  was  represented  by  a 
curator  bonis,  in  consequence  of  the  declinature  of  the  trus- 
tees. Though  no  legal  or  voluntary  deed  of  separation  wag 
entered  into,  the  wife  had  for  a  considerable  period  resided  in 
Scotland,  and,  in  conjunction  with  the  curator  bonis,  managed 
her  property,  while  her  husband,  who  had  no  estate  or  efffects 
in  Gotland,  resided  in  England.  An  action  of  damages  for 
certain  illegal  and  oppressive  proceedings  was  raised  against 
her,  before  the  Burgh-  Court  of  Dundee,  by  one  of  her  tenants, 
to  which  her  husband  and  her  curator  bonis  were  called  for 
their  interest.  In  this  action  a  decree  for  damages  and  ex- 
penses was  pronounced  against  her,  execution  being  restricted 
to  her  separate  estate,  and  execution  against  her  person  pro- 
hibited stante  matrimonio — Held,  in  a  reduction  of  that  decree 
at  her  instance,  with  concurrence  of  her  curator  6o««— tlie 
question  as  to  the  regularity  of  the  husband's  citation  to^  the 
original  action  being  waived — that,  in  the  circumstances,  the 
action  was  competent  as  against  the  wife,  and  that  it  was  not 
necessary,  in  oi^cr  to  the  action  being  proceeded  with,  that 
the  husbajad  should  be  made  a  party  to  it.  Mrs  Ritchie  or 
Alcock»  &c.  V,  James  Barclay,  3d  June  1845,  p.  427. 

Statute  1  Vict.  c.  41,  §  30  and  31— A  reduction 

of  a  small-debt  decree  for  payment,  and  of  a  relative  small- 
debt  decree  in  a  furthcoming,  was  brought  on  the  ground 
that  the  defender  in  the  small-debt  action  for  payment  and 
common  debtor  in  the  relative  furthcoming,  was  not  resident, 
when  the  action  was  raised,  or  when  decree  was  obtained, 
within  the  jurisdiction  of  the  Sheriff  who  pronounced  either 
of  the  decrees,  and  that  no  copy  of  the  complaint  or  summons 
in  either  of  these  actions  had  been  served  on  him.  The  re- 
duction dismissed  as  incompetent ;  and — Held  that  the  only 
competent  court  of  appeal  m  the  case  was  the  Circuit  Court 
of  Justiciary,  in  respect  of  1  Vict.  c.  41,  §  30  and  31.  Graham 
r.  Mackaj^,  23d  February  1845,  p,  240. 

Hentable— Title  to  Object— Decreet  in  Absence— Pro- 


eess-^lilie  general  dispoaees  cf  41aAy  who  lud  soqtifd  tight 
to  a  bond,  and  a  decreet  of  adjadicatioD  tltcnoo,  agahft  a 
landed  estate  in  Scotland,  In  ihvour  of  tn  EngfiAmm,  irii 
had  died  without  exeoutkig^  a  oonTe3raiice  in  fm  hrvo,  een. 
pleted  their  title  to  the  said  bond  and  deereei  Ij  deem  i 
constitution,  general  and  general  special  disrge,  and  a^ 
cation  in  implement,  all  in  absence,  agifaist  tiiefadrrftfae 
deceased  Englishman,  who  waaalso  aforei|iier,aiid  tbemfta 
claimed  in  a  mnltiplepoinding  in  wfaidi  uie  rents  of  tteni 
landed  estate  were  the  fund  in  medio,  but  did  not  predsoeoj 
grounds  or  warrants  in  implement  of  which  they  had  oUuied 
their  decree  of  adjudication.  And  tiieir  title  tb  the  tail  M 
and  decreet  having  been  ol)jected  to— Held.  1.  Hist  u  tit 
heir  of  the  deceased  Englishman,  thoogfa  a  fcvdpiar,  U  a 
personal  right  to  an  heritable  estate  in  Scotland,  tbeCotrtof 
Session  had  jurisdiction  against  him.  S.  Thtt  sitlMM 
and  decreet  were  admitted  to  be  tti  tbemidves  tudtffleBp* 
able,  it  vfaafiis  terHivftitxe  daittiiiits  td  OlJMi  t»  tkeUa 
of  parties  who  had  made  up  a  title  to  them  exfaek  Rgoiv. 
Hunter  and  others  v.  Maigaret  and  Ann  Gray,  isd  Nonote 
1844,  p.  t2.     ■  ^        ' 

JURISDICTION— Husband  and  Wife— Divow»-.Adb«Be 
— Circumstances  in  which  the  Cotiit  dismissed  aa  aetiMcf 
adherance  brought  by  a  woman^reeident  in  this  eomtiyaf!^ 
lier  husband  who  was  dotAidled  in  SptdxL  BobertoacrDib 
V.  William  Duke,  1st  March  1845,  p.  974. 

See  Husband^nd  Wijfh.  Tsstomatt 

JUKYTKIAL— Act  of  Sederunt  I6th  FsbnMtty  1841,  §  tt- 
Process — ^The  four  days  allowed  by  the  act  to  a  partjfreatbt 
receipt  of  tlie  notice  of  trial  for  moving  the  Court  to  eteigt 
the  place  of  trial,  held  to  mean  fbar  se£timt  (fays.  Babttr. 
Matthews  and  Leonard,  20th  November  1844,  p.  71. 

Bill  of  Exceptions— Act  of  Sedenrnt  leih  Fetatty 

1841 — Harfoorir— A  dame  in  acrowd-diarterofcmifeaB 
the  following  terms  : — ^  wtacum  iA&ro  p^rtu  mmm  a  ki  ^ 
Camj)bdtowne  nunc  eiin  ommi  tempore Jmimro wutcnod^ Pat 
Campbdl  vel  in  ulia  alia  parte  seu  poftibus,'*  hentoosify 
a  grant  of  free  seaport  and  harbotir  over  the  wholt  spM  of 
water  called  the  Loch  <^Canipb^town.  MagistratcssfCnp- 
beltoWn  V,  Qalbreath  and  oOMsrs,  14^  Deoenber  1944  r 
107. 

Act  of  Sederunt  let&Febniary  lMl,§8^-ft^ 

cess— A  defender  at  a  jury  trial  made  tkree  setenl  tadn 
of  evidence,  which  were  rejected  fay  the  presidiDg  Ji#< 
to  whose  decisions  the  deftnder  exoeptei,  bot  made  ao  aev 
of  the  tenders  and  exceptioiis,  in  terms  of  the  act  of  se- 
derunt lOth  F^raary  1841,  §  32.  In  a4)ustingtbetiicj 
exseeptions,  the  Judge  narrated  that  the  tenders  had  ka 
made  noder  a  certain  Kncdtat&OB.  Ttiis  the  defcodendeied. 
asserting  that  the  tenders  had  been  made  withoot  Imm^. 
as  app^red  from  the  notev  of  the  Judga  madeattte  tni 
The  bill  of  exceptions  having  been  afterwafds  aped,  ^ 
defender  still  olgecting,  he  gave  notice  of  amotintobin 
the  bill  of  exceptions  altered,  and  made  confonaabbT^ 
Judge*s  notes.  Thismotioii  wag  aGCompaniedlifB|sipec<. 
affidavit  of  the  agent,  and  a  copy  of  notea  of  ashflraaaivii^ 
madd  at  the  tiial,  with  the  view  of  tnatroetiivtka  aeon? 
of  the  Judge's  notes,  and  the  alleged  mia-ttMeBODtiiit^sU 
of  exceptions.  The  molloa  held  to  be  iiioompetent,«iid«M 
to  be  delete  from  the  record;  and  6tpiaiiba,Tbattbain^ 
Judge  was  the  authoritative  witneei  i  '  -^  ^^-^ 

the  trial ;  that  he  alone  is  oompetent  1 

the  trial;  that  affidavits  of  agents,  ^ 

writers,  are  not  competent  evktanoe  of  tbeinuwiuM^j 
Judge's  reading  of  his  notes,  or  of  the  bill  of  exoepliooa^ea 
by  him ;  and  that,  as  the  defender  had  iMflloe(edt»««f? 
with  the  provisions  of  the  act  of  sederant,  beaiaittafei^ 
bill  of  exceptions  as  ofl^red  ta  him.  Foltok crTmtt,^ 
Husband  v,  Dr  Pdlok  or  Moris,  aod  ocbm,  9SA99i^^ 
1844,  p.  68.  . 

Process— Becord— A  party,  in  ^iMuaiMSCc 


Biofirtiattoekplitt^ 
i  to  lead  Wa  ««■*"■ 
,  or  notes  cf  A(i** 


of  exceptions,  caimot  read  mv-part  of  tb6  gscflri^**^ 
i3ot  been  made  part  of  the  biU  of  ezcepdooa,  ^^^^^T^ 
tion  or  referenoe.  Anderson,  Oarrow  and  Ca^*>^ 
Marine  Insurance  Company,  ISith  Jammr  lS4fi^9h)*^-_ 

Motion  for  New  Trial— Special  VafdIo»-iilB*>-'5 

where,  a  jury  having  letnrned  a  apodal Twfll^w^J**^ 
fender  moved  for  a  role  to  shew  cauae  whylhiwaJ^y'; 
not  bo  set  aside,  and  a  new  trial  fpfmaaL'^^Qft/^f^f^ 
tlie  motion,  on  the  groual  that  the*  jmOk*  »-^s*»«» 


INDEX. 


IX 


defends  feronr.  HagUlmteB  of  Campbeltown  v,  Qalbreath, 
SUtDcceniber  1844>  p.  129. 

JUBY  TRLAI/— ProceBs— Bill  of  Exo^oiM^Q^mubn,  If  no  ob- 
jectkm  be  stated  at  tbe  trial  to  the  Judge's  charge,  as  contatin- 
ing  a  mis-direction  in  point  of  law,  or  to  the  rerdict  founded 
thereon,  it  is  not  competent  afterwards  to  state  any  objection 
thereto  oa  that  ground.  Magistrates  of  Campbeltown  v.  Gal- 
breath,  21st  December  IB44,  p.  129. 

'  ■  '  Witness — Non- Attendance — ^The  Court  fined  a  party 
who  did  not  attend,  after  being  cited  to  appear  as  a  witness  at 
a  jmiy  trial,  in  the  sura  of  £20,  with  the  expenses  of  the  pur- 
aner  of  the  trial,  who  attended  at  a  proof  r^tive  to  the  cause 
of  absence,  the  Court  not  being  satisfied,  on  investigation, 
that  the  indisposition  alleged  by  tbe  witness  was  such  as  to 
haire  prerented  his  attendance.  Donald  v.  Hart,  17th  Janu- 
ary 1845,  p.  140. 

'  See  Expemes,  PajmtnU  Process,  Proof,  Reparation, 

JUS  T£RTII,  aoih  Qeo.  iL  a  50^  §  16— See  Superior. 


LANDLORD  AND  TENANT— Hypothec,  LandlOTd's—Seques- 
trntion  for  Bent^-Literdict — Clreumstances  in  which  a  noto 
of  suspension  and  applioation  for  interdict  of  a  sale  of  a 
tenants  whole  stock,  <3op  and  effects,  (including  work  horses 
and  implements  of  husbandry  on  bis  farm,)  under  a  seques- 
tration for  rent,  refused,  generally  and  as  to  the  work  horses, 
but  passed  on  caution,  and  interdict  granted  as  to  the  imple- 
ments of  husbandry  on  the  farm.  ObiUr  dictum^  That  where 
there  were  other  efifeots  sufficient  to  satisfy  the  landlord's  hy- 
pothec, the  Court  might  interfere  to  prevent  the  sale  of  the 
tenant's  work  horses.  Henderson  v.  Dunbar  or  Warden,  and 
others,  1st  March  1845,  p.  271. 

Lease— Assignation-^Mandate — ^Tacit  Belocation — ^Re- 
moving— The  tenant  of  a  &rm  who  had  assigned  over  his  lease 
to  third  parties,  and  continued  to  reside  on  the  farm  and  ma- 
nage it  for  the  assignees,  granted  a  letter  to  the  proprietor, 
biiKiing  himself  to  remove  at  tbe  expiry  of  the  lease,  without 
any  wammg  or  process  of  law — ^Held  that  the  assignees  were 
not  bound  by  such  a  letter,  but  were  entitled  to  possess  the 
farm  by  tacit  relocation.  Bett  and  others  v,  Murray*  14th 
February  1845,  p.  221. 

Execntor-^A  lease  of  a  farm  was  granted 


thirty  years  and  a  lifetime,  with  entiy  to  the  houses  and  grass 
at  the  first  Whitsunday  after  the  date  of  the  lease,  and  to  the 
arable  land  at  the  seftaration  of  the  crop  thereafter.  The  lease 
contained  a  provision  that,  on  the  tenant's  death,  after  expiry 
of  the  thirty  years,  his  representatives  might  possess  and  crop 
tbe  farm  one  year  more,  on  condition  that  they  diould  not 
pk>u^  up  the  grass  lands,  or  sow  more  than  seven  or  eight 
acres  of  wheat.    The  thirty  years  expired,  and  the  tenant 
thereafter  died  on  2d  September  1844,  part  of  the  white  orop 
haTmg  been  reaped,  and  sixteen  acres  of  wheat  sown  previous 
to  his  death.  His  representatives  thereupon  entered  into  pos- 
session.   The  question  then  arose  whether  the  crop  and  year 
1845,  or  the  cropand  year  1846,  were  the  last  in  the  lease,  and 
wbich  of  those  years  was  to  be  regulated  by  the  conditions  in 
abe  lease  applieaUe  to  the  last  yeair's  possession ;  no  objection 
howerar,  being  slated  by  tbe  landlord  to  what  bad  been  done 
during  the  tenant's  life^  in  preparing  the  ground  for  crop  1845 
— ^Held,  1.  That  the  tenant's  representatives  were  only  entitled 
to  possess  the  &rm  for  orop  and  year  1845.  2.  That  they  were 
bound  to  erop  and  possess  it  under  the  conditions  of  the  lease 
applicable  to  the  last  year  thereof.  Marquis  of  Tweeddale  and 
CommisaioBers  v.  Somner  and  others,  8th  February  1845,  p. 

"  Interdict— Retention  in  security  of  Bent — Hy- 
potheOy  Landlord's— A  landlord  obtained  decree  of  removing 
agpainst  his  tenant,  whose  lease  expired  in  Martinmas  184^ 
anil  whose  rent  was  pi^ble,  one-half  at  that  term  and  the 
last  half  at  Whitsunday  1844.  The  tenant  proceeded  to  re- 
more  his  stock  to  a  larger  &rm  which  he  had  taken,  and 
thereafter,  in  Angust  1843,  advertised  a  sale^  by  public  roup» 
of  his  whole  growing  crop,  in  small  lots,  to  suit  purchasers — 
Held  that  the  landlord  was  entitled  to  intcnrdict  against  the 
tenant  firom  sdling  or  removing  the  crop  from  the  fleurm  till  he 
fouad  sniloieot  caution  for  pavment  of  the  current  rent,  or 
until  actual  payment  thereof,  although  it  was  not  alleged  by 
the  landlord  that  the  tenant  was  insolvent,  vtrgensadinopiam, 
cfT  in  acrear  of  rent^  Preston  v.  Gregor,  26ih  June  1845,  p.  486. 
Paymont—IVroof—*FiS9UiBptk>ft— Consecutive  Receipts 


— ^Where  a  tenant,  in  an  accounting  with  his  landlord  in  1842, 
produced  a  series  of  continuous  discharges  of  the  rent  for  a 
period  of  thirteen  years,  down  to  1 839,  and,  inter  alia,  a  receipt 
for  the  half-year's  rent  due  at  Martinmas  1826 — Held  that 
the  landlord's  of^  to  prove  that  the  half-year's  rent  due  at 
that  term  had  been  paid  by  a  draft  on  the  bank,  which  had 
been  dishonoured,  was  barred  by  the  receipt  and  consocutivo 
discharges,  and  the  tenant  was  entitled  to  be  credited  with 
tliat  half-year's  rent.  Duke  of  Buccleuch  v,  MfTurk,  25tli 
Juno  1845,  p.  483. 

LANDLORD  AND  TENANT -Removing— Act  of  Sederunt 
12th  November  1825,  §  34— Caution  for  Violent  Profits— 
Where  a  tenant,  in  defending  himself  against  a  process  of  re- 
moving, proposed  to  find  juratory  caution,  the  Court  ordered 
caution  for  violent  profits  to  be  found,  in  terms  of  the  act  of 
sederunt.  Maxwell's  Trustees  v,  Johns  tones,  18th  July  1845, 
p.  566. 

Sub-Lease — Assignation — ^A  warehouse  was  let  to  a 

party  on  a  verbal  lease  for  five  years  from  1836.  He  paid 
the  rent  for  the  first  two  years  viz.,  1837  and  1838,  and  after- 
wards, without  any  written  sub-lease,  ceded  possession  to  a 
firm,  who  occupied  the  warehouse  for  a  year,  and  then  became 
bankrupt,  and  were  sequestrated.  The  rent  of  the  two  suc- 
ceeding years  1839  and  1840,  was  paid  directly  to  the  land- 
lord b^  tiieir  trustee.  During  part  of  1841,  the  trustee  had 
yams  in  the  warehouse,  and,  after  the  close  of  1842,  when  an 
action  had  been  raised  for  pavment  of  the  kist  two  years'  rent, 
was  still  in  possession  of  the  keys  of  the  warehouse — Held 
that,  in  the  circumstances,  the  trustee  was  liable  for  the  rente 
of  the  years  1841  and  1842.  Duff  and  others  v.  Laing,  1st 
March  1845,  p.  272. 


See  Expenses,  Inhibition.  Proof,  Parole. 

LEASE— iSlee  Factor  loco  TlUoris.  Inhibition.  Landlord  and  Ten^ 
ant.  Proofs  Parole.  Teinds. 

LEGITIM— See  Parent  and  Child.  TrusL 

LIBERATION— See  Aliment 

LIEN,  WRITER'S— See  Agent  and  CUenU 

LIFERENT  AND  FEE— See  TestamenL 

LIQUID  AND  ILLIQUID— See  (Compensation. 

LIS  PENDENS— Representation— Process— A  plea  of  lis  pen- 
dens was  stated  in  defence  to  an  action  of  declarator,  on  the 
groand  that  a  similar  action  involving  the  same  question  had 

''  been  raised  by  the  pursuer's  deceased  father,  which,  though 
asleep,  was  still  in  dependence.  A  minute  was  thereafter 
^ven  in  for  the  defender  consenting  to  the  wakening  dephno 
of  the  sleeping  action,  and  to  the  pursuer's  sisting  himself 
therein,  in  any  competent  character,  as  the  party  entitled  to 
insist  in  that  action.  The  pursuer  having  denied  that  he  re- 
presented his  father — Held  that,  if  the  defender  wished  the 
process  on  which  his  plea  of  lis  pendens  was  founded  trans- 
feired,  he  must  himself  bring  an  action  of  wakening  and 
tnmsference.   Eraser  v.  Emslie,  21st  January  1845,  p.  143. 

See  Process. 

JjinSlATlO— See  Judicial  Factor.  Trust. 

M 

MANDATE— A  mandatory,  who  was  solvent,  uid  of  the  same 
status  as  the  mandant,  held  sufficient.  Railton  v.  Matthews 
and  lioonard,  13th  November  1844,  p.  52. 

Agent  and  Client — Expenses— A  party  found  liable  in 


payment  of  an  agent's  account,  where,  though  there  was  no 
proof  of  express  employment,  he  was  held  to  have  acted  so  as 
to  lead  the  agents  to  believe  and  rely  on  him  as  an  employer. 
Macmillan  and  Grant  v.  Wishart  and  Dalziel,  17th  January 
1845,  p.  139. 

Agent  and  Principal — ^A  firm  in  Bombay  were  instruct- 


ed  by  a  correspondent  to  take  out  letters  of  administration 
in  the  Supreme  Court  of  Bombay  to  the  estate  of  a  person 
who  had  died  there,  but  instead  of  doing  so,  they  granted  a 
bond  of  indemnity  to  the  Registrar  of  that  Court,  who  paid 
over  the  funds  on  receiving  this  bond.  The  funds  were  con- 
signed in  a  multiplepoindmg  raised  for  distribution  of  the 
estate  of  the  deceased,  in  which  a  claim  was  made  by  the 
grantors  of  the  bond  of  indemnity,  that,  before  payment,  the 
parties  entitled  to  be  preferred  to  the  tand  in  medio  should 
find  personal  security  to  relieve  them  of  any  liability  that 
might  arise  on  their  bond — Held  that,  having  deviated  frt)m 
their  instructions,  they  were  not  entitled  to  such  security. 
Forbes  and  Co.  v.  Campbell,  17th  July  1845,  p.  552. 
■        Assignation— Bona  Fid?;^—Pro(ias— The  pursuers  of  an_ 
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action  having  gnniod  m  exfaoU  ^braltttt  aisii^nfltiaR  fsit  hS8 
claim,  and  the  assignee  having  bMB  siflUxllorliiainteresiythe 

t  CkKKl)  douhtMiir  Um  f>»^  JUUihoS  the  asfignalioii,  reftiscd  to 
libemtd  ti»  oedomt  firom  Uio  actioor  and,  oo  iiia  leaviiig  the 

.  pou«;kry,  ofdaioed  h^n  to  ais^  n.niaiidato^.  BaiUoa  and  For- 

,.BytkiJu  Wliaon  and  Gk^  12th  ^eos^bet  1644^  p.  100. 

AIA^P  AT£r*^PiooQis-^Wheii&aa  agent,  in  pvoof  that  hia  client 
waain  thia  ooimtiy,  vrate  to  theoppoeitaa^entoiflMngtoex- 
hihither  on  a  Sni^ajr,  apd»  i9a  the  ncm«attcodaoce  of  tha  op- 
poaite  paHy  at  the  tima  and  plaoe  appointed,  he  returned  a 

.  oeitiflcate  4q  the  Court  slating  that  Jhe  himself  liad  seen  and 
oonrersed  with hei^-^IdU  the  par^  not  boooi  to  sjat  aman- 
datory.  Jlope  v*  B«y,  17tib  #mie  184£^  p.  4^74     . 

See  Landlord  and  Termnt,.  Bctymeni.  iVdoeiv.  Prfio/. 

MARRIAGE  CONHEAOTy^Hosband  aad  Wife--J?arent  and 
Child — Provision — ^Whereafiitber  in  an  antonuptaal  jnarriage- 
contract,  provided  an  aimuitj  to  hia  wife,  and  a  certain  sum 
to  he  divided  among  his  children ;  and  in  the  marriagiB-oon- 
tract  of  one  of  the  children^  fa^dlsponad  aapedal  aum,  eiclod  • 
ing  legitiia,  J(0.->-U6kl,  ia  a-oompotkion  on  the  deaith  of  the 
fiaher,  that  the  widow  and  the  married  child  were  entitled  to 
be  ranked  on  his  trust-eatete  before. the  other  children.  Hart 
and  others  v.  Hart's  Trustees,  18th  July  1845^  p.i56SL 

•     ■    ■    Sw  Provision,  PrmiHon  U>  ddUbtn, 

MASTER  AND  SERVANT— See  Prtacriptum,  Triennial.  Pro- 
CUB.  RMHwadc^.  '  /  '  /  ' 

MEUITATIONE  FUO^  WARRANT-*-See  i>%«)ieeu 

MKSSENGER--Se«  Beporation. 

MINOR — Curator'<--Custo4y  of  Minor — ^After  a  summons  for 

V    choosing  curators  had  been  raised .  and  executed,  the  Court 

refused  a  petition  praying  that  Uie  mipor  might  be  put  into  a 

<     situation  for  doing  so  delihevately  aodof  hev  own  free  will. 

Grant  v,  laaea,  Uth  December  1844,  p.  106. 

r— Factor  loco  Abteotis-r-Dischaisi-^nAocouiiU.  Macken- 
zie, petitioner^  Slat  taiuary  1845,rp*  181. 

MONUMENT— See  Interdict. 

MORA— See  Partn^ship. . 

MOTION  FOR  NEW  TRJAIWSee  Jiify  Trial  Prooeti, 

Mi;LTU^LEI;»OIN>DlNG-r^eei^<K»«».     . 

NEW  TRIAL-See  Ph)CMft. 
.  NOBUiE  OFFlClUM--«ee.Phjc««. 
N  ON- ATTEND ANClt>-Sae  Jury  TrmiL 
NOTICE  OK  MOTION— See  Prifceit. 

OF  TRI  AL^See  iVocaw. . 

•  NO  VATION— Delegatioiii— FartoeiBhip,  Disaolutionof— Bank- 
ruptr— Bank— A.  party  kept  an  aooouafhcurrent  with  a  bank- 
>     ing  company,  whddi  was  aaiLvaUy  balanced,  and  the  sum  due 
at  eaoh  UdaDce  carried  to  a  new  aoeouut-ouirrent  fior  the  foUow- 
Vig  year.  Between  the  bahinoe  in  1^40  and  1841,  a  partner  of 
,   tlie  bonking  vompany  died.  Al  next  balsnee  the  parly  algned 
A  doquct  iii  the  baiuking  cpa»paDy*8  hooka,  bearing  that  the 
t  amount  due  to  hiro  in  account  witii  .the  banking  company  had 
|)eeii;Pf  id}  and  at  UMsame  tii^ie received  fWwn  the  banking  com- 
pany a  dcposU-roeeipt  for  the  wliolc  amounty  which  was  then 
entered  inancw  aooouBt-cunrent  wHh  them,  except  a  small  sum 
.  of  odd  moa^  whicdi  was  the  only  oaah  actually  paid  o¥er  to 
>;  hjon.   ,Tbe  banking  company  liafingbooonie  bankrupt  before 
I ,  itbff  nex/t,  ^imee,  tUek  estates,  aa  woU  aa  those  of  tlieir  de- 
ceased partner,  were  sequestrated  ;  and  a  daim  having  been 
.  .-«nade4)y^Mpe  party. on.  the  eatale  of  the  deceased  piirtner  for 
-    the,  balance  due  on  tlie  aecouot-cunent/  with  the  banking 
.  company  paeviousi  to  hie  death-r^Held  that  tho  party  had^  by 
liis  course  ef  dealing  with  tho  new  company,  accepted  them 
.  ,as  his  debtociv.And  relinfuisbecl  all  claims  on  the  estate  of  the 
,    dceqasc^ .  partner.  •  (i^uiipn,.  That  the  doath  of  a  partner  is 
.    q^iMvalout  to  puUic  notice  of  the  dissohition  of  IhV.original 
, .  Qompany.    M'ICiechnio  i;.  Ker,  aoth  February  Ifrlft,  p*ie:i8. 
— , — ^  gee  PivtHer$h^ 

•  'O  '         ■ 

OATH— Soe  Rtnhvpt.  Ptoaf. 

OF  PARTY-^See  PrvadptU  and  AgmL  Pro^. 

ON  REFERENCE— See  Proof. 

REFERENCE  TO— See  iVocsw. 

OBLIGATION— Relief ^Road—Tmst— Where  oertaia  road 
trustees  had  agreed  to  nudce  up  a  loss  of  £130  per  annum 
arising  on  a  line  of  road,  ''^  by  the  ffiis  of  the  toUrharsiiming 
that  mudi  short"  of  the  interest  of  borrowed  money  and  ez- 


pfflfofi  and  to  oMtiahiite  aoopDdinB  to  their  m^tttife  nlu- 
tioiis,  and  had  fi)r  some  yeara  paid  their  inpwtioHittfilc 
Xiao  acoonUngt»that  scale  of  oontrawitipa-'-flrid»iiHKi 
tionof  relief  aiaeuft  tibe  paitiet  to  tha  agiwfMsm.'Rt 


they  w«yre  bound  to  pontribate  for  the  pvticil4ijwi«ef 
\sk  wbi<^  there  was  a  dfrfleiejg>r<y ;  S.ThitapbiQaMliitli 
in  a  greater  aon^  notawihatepding  the  vmAmot^iisnii^ 
others,  than  that  allocated  upoAiuflil7tbsQQte«foBittii> 
tiona;  e«»d,a.Tbat  a  pm^riefcov  vho  hadioUUiiiaftf^ 
wae  not  therelgr  r«ikwaed  from  has  obligalioa.  Dvkec^lU- 
trose  V.  BdnvH¥ito«eb.&a,  30th  May  1^5,  p.  m. 
OBUGATION— See/fl^Hftimt^/^  jhiOmimmLU 
ing.  Stamp* 


PACTUM  ILLICrrUM-^bligati©a-CoDtracl--SliWelai 
2  Vict,  c  H8»  4  15— Public  Offioer-^Ssik  of  Wia4 
depute^lerk  of  {Seaaioii.vho  yn^,fnm.9m.9aAif$astj.k 
capable  of  diacbargillg  the  duties  of  his  offiee,agRed  witlli  1 
assistant  clerk  that  the  aaaiatapt  dark  shoalddDtlieidBl 
.  of  the  depttte!a  ofltoe  £v  a  eectiin  wiary,  aad  tint  ibi  it» 
,  ment  ahould  only  lie  detenniiinbW  bjn  either  fv^ «■ 

,  months'. pwviooa  notioe.  The  depnte-derk  hating leifsl 
without  notice-nHeld  that  tbe  a^Dsemeot  wu  vnLwamk 
being  pactum  UUdtum.  Ofrsows^^  That,at«^Fislc^«aiK 
.  enly  apply  while  the  d^ute^derk  hinisQlf  hsld  hiicffiok,  si 
could  BotpvereAthis  ygsignation  fropi  incapiciy  stay  to 
Mason  v.  Wilson,  a8th  Novetaber  1844^  pk  ?«. 

PARAPHEBJJAIJA— Trinkete— Wbera  a  wk  gmijftiB 
husband  certain  pearla  and  Irinla^t^  adouttedly  |ia{M 
to  be  sold,  ,on.  his  granting  a  letter  bipdiag  towtf  tefti 
clause  in  his  will  which  would  entitle  her  teebtsiannvs 
o£  the  ameuntr-^Held,  iIkm^  tJie  hasband  died  viOm^ 
ing  inserted  any  daniae  in  loawiAl,  tbetthitwituaa« 
oblifi^tien,  aud  tdUat  the  wife  ^a»  eutitled  toebtaiaieyijBai 
of  the  amount.  Har^andothem  v.Hart'aTnuteifyUiki*: 
184d,p.&6& 

PARENT  AND  CIXILU-Alim^t^T^iicwnstiiiKiiBvb' 
the  Court  «aUowed  a.  me>Uer.  ^€100.  per  wuhob  tfi^^^j 

;  her  f^u,  th(a  paepr«etor  of  an  .entailed  eOaUb  Hnkw"^ 
Mandetorv  v.  Muirhead,  1st  Fehruaiy  I645».p«^141. 

Legitim— Where  an  antcQiq^ai  woincidEaiBe. 

.  .aettled the  whole  funds«f  Urn  parties  upoa  tlii4|M»«< 
"  loogeat  liver  of  them  two  m  iifereAt,  for  their  £^» 
alienarlyt  and  to  th«  chiidrenc  one.  fft  Mcve^  to  h^prRfdit  • 
theoBMurriaige.in  feev"  and  the,ma«jiago«asdMf«<i^|' 
death  of  thBhuslNind«-Holdtliat'l^tii»waseiciiiikd.Firi' 

and  otheni  v.  Fisher  and  othe«r%  1^  Novemh^r  1^^» 
SeaiplenaProbati<h-PatcnMtjf^Pn)oM5its^ ; 

■  '    *     "*      Vfcpf/«*"' 

vr.ltaBm)<^ 


in  wldch  the  Court  hekl.that  therowea.a 
a  man's  being  tiie  fiither  oCa  cihiid. 
July  1845,  p.  025. 

See  MarrmatrGontract*  V§stmg. 


PARISH  SCHoSlMASTER-^tatute  4»  Qefc  &*«•/ 
14  and  15— Interdict— The  ofl^  of  parish  scfaoolaartg^ 
came  Tacant.  The  parish  ,minister»  vrbo  M^^ Jj"^ 
broughl^a  auspeBeio^  and  iqlerdlel^  his  eeplaiMejVT 

f ion.      Tilt?  vi^'-^^JtfTy,  prof--^^"- ^r  fbo*^  '*** 

i]ii3iistt,T  hiul  bcfii  kli'in-iii-d,  i^u*  t^  i,MiiJi-n  •.,*  ^  .. 
thc^  v^^iu^y  ill  th^  scJiiM:»l»  m  tcmut  ol  tht  H 

.,     ^ijituh:  4;i  Gt.'o.  iii.  c  &4*     An  imcnlkt  wu" 
n^mi&ter  uguUitit  tlie  -vw^aniiy  UiUiic  IMN  )  hi 

«.    tUiLti  cftlli'd.    Tilt'  iiaiii&t4jr  kiroscU  th-  > 

.      tJiJiL  iiurfH^ae,  wi*idi  wia*  ht4d,  but  mU- 
«tt;rfe  LJiUftTit  trU  oJii?  tlay  beyoufi  fuui 
Hhtiri  thti  Viiuaiwy  took  idiwa.     Uii  n  \- 
— -Iklil^  TJiai  aft  thy  lurii*>r»  »Md  (r)iiii.^i^  j 

■     II  8fhLH>lLiiii8ttjr  >TitJ;iu  ivUf  ilMmtli*  ^i^i>t 

*  .  pri^bvUTy  wore   thiuodt  ^f^H  ttl  «p<3;iai 
. ,  hard  si  tip,  ami  notw1Ui*tJUiilirig  tlio  riak  of  Hi  .^      .       . 
to  i\  I V  coil  voji  LT  uf  U  n*  Couittiii^sUwit' «  uf  i^i|4f  <i  ^''J^ 
tu  lujid  »  motiiUjig  for  tlHi  election  ai  a  vitmbtm^J^^ 
i>r  t)ic  ]  Mh  ^A&(itlQn  iiV  the  abituLe,     OHut'm  2M 
Mice  viiih  th^  ttxrm^  oi  \h^^  l^lh  stsctJiMi  of  titf  tf 
l^ru vented   by   Uu^  iutenllct  whick  liad,lMi 
tlio  miiiisJ^    L<iri1  llJontyre  And  oUmhi^^ 
HamUutD,  ^,,  IGUi  .luiy  Ufi45.  p.  ^3*. 
PA m i l.^r—bae  /%ihf a/.  i^W i 
PAinNEiiSim^-BiJI  fff  K^^^hmssn^ 
v.tin.i^Mora-^iy^Hj^V^5|l@|@g| 
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tered  into  aa  afgrfo^tn^nl  tlmt  tke  eotttptmy  should  be  disaolr- 
0(1  of  A  certain  date;  tbat  after  ito  disaoliitlob  one  of  the 
IMtftnerB  shoold  oon^ue  tlie  bUsineM^  wind  up  the  affairs  of 
the  diseolvod  oeinpany)  and  exhibit,  withm  six  mouths,  a  dis- 
charge of  all  dainis  against  the  eompauyt  but  that  the  other 
partner  should,  alter  the  date  of  tlie  dissolnlion,  be  alone  en- 
titled to  sign  the  eompany  Unn  when  that  was  necessary. 
This  agreement  was  known  to  a  creditor  of  the  company  who 
had  discounted  an  aeoepfanoe  of  the  company  current  at  the 
date  at  its  disBohition,  and  with  whom  the  company  had  an 
acoonnt-curroit  When  this  acceptance  fell  due,  the  credi- 
tor,  at  the  request  of  the  partner  who  was  winding  up  the 
company  affairs,  agreed  to  retire  the  acceptance  and  take  two 
other  aoceptanoes  from  him  for  its  amount,  payable  respec- 
tively at  one  month  and  at  three  months*  date.  He  according* 
tyTeoeifed  the'two  newaoeeptances,  and  transmitted  ftinds  to 
this  partner  to  retire  theoriginalaeceptance,  on  condition  that, 
when  taken  up^  it  should  be  sent  to  him.  The  bill  waa  re- 
tired and  discharged,  a»d  given  up  to  the  creditor.  The  first 
of  the  two  new  aooepUnces  was  retired,  and  the  second,  when 
due^  was  renewed  by  the  acceptance  of  thesaoie  partner  at  a 
date  postci^or  to  the  six  months  witlun  which  he  was  bound 
to  faraish  to  his  copartner  a  dischargpe  of  all  company  claims. 
The  creditor  also  conthraed  the  aooottnt-eumMit  with  the 
conpaay  as  an  account  with  the  partner  who  carried  on  the 
business,  in  which  various  furnishings  made  to  him  alter  the 
wOKfemya  distohition  were  entered.  Some  nonths  alter  the 
company  had  been  dissolved,  this  account,  including  the 
amount  of  the  company's  debt,  was  settled  for^y  bills  grant- 
ed by  this  partner  to  the  creditor.  Before  these  bills  were 
paid  this  partner  failed,  and  a  claim  was  tlien  made  against 
tbe  ^ther  partner  for  the  amount  of  the  above  debts  oi  the 
company — ^Ueid  that  he  had  not  been  discharged  wvtUiome 
ikhiii,  by  the  Mom  of  the  cnnfitor,  or  by  Ids  course  of  dealing 
with  die  partner  who  had  become  bankrupt.  CnnpbeU  v, 
Craicktkank,  27th  Kebruary  I84»,  p.  264. 

I'AUTNEU8HlP-nloint-Stock  Company— Powera-^Sale—In- 
tcnUct-^Civoumstances  in  which  it  was  held  that  the  directors 
of  a  joint-stock  company  had  power  to  sell  certain  lands  which 
tfaay  had  purchased,  although  there  was  no  express  power  to 
do  80  contained  la  the  contract  of  copartnery,  fleming  v. 
Campbell,  ^bo,  85th  June  1845,  p.  480. 

PubHo  Company^-Judidal  Factor-— Chrcurostaoces  of 

alkaged  mlsmanagenont  by  the  directors  of  a  company  incor- 
porated by  act  of  parliament,  which  were  held  insoffioent  to 
warrant  the  Court,  upon  the  petition  of  a  small  proportion  of 
the  partners  in  number  and  value,  to  supersede  the  directors 
of  tlie  company,  and  appoint  a  judichd  &ctor  for  the  purpose 
of  winding  up  its  affidrs,  there  bemg  no  allegation  that  the 
minority  of  the  partners,  or  that  Uie  directors,  were  insolvent. 
QiMuMj  Whether  misraaaageoicnt  ef  a  company  would  of 
itself  be  sufficient,  on  the  application  of  a  minority  of  its 
partners,  to  vrarrant  the  Court  in  anpointing  a  judicial  fiurtor 
cm  fts  estate  ?  Maxtone,  ^^  v,  Huiiv  da,  9th  July  1845,  p. 
519. 

See  Triewmd  Pr^McripHon. 


PABTNBBBHIP,  DISS(H.tJTION  OF— See  NwaHim, 

PABTO  AND  P£RTINEarr&--8ee  Propertif. 

FATRONAQK^See  Omtdi.  SuOute. 

PAYMBNT—Phwf— Agent  and  Principal— Mandate— P»ole 

-^^itr^  Trial— Parties  who  had  suflfered  a  loss  covered  by  a 
poDey  of  insurance,  authorized  an  agent  to  get  a  pimnent  to 
aeeount  of  the  loss  from  the  insurance  company.  The  agent 
of  the  insured  aeootiHngly  granted  a  receipt  for  a  payment  to 
the  agents  of  the  inaoranee  company,  who,  of  the  same  date, 
advised  the  company  of  the  pajrment,  which  was  accordingly 
fnit  to  their  credit  in  the  inauranoe  company*s  accounts  with 
them*.  Tlie  agents  for  both  parties  having  tiiereafter  failed, 
smd  an  motion  having  been  brought  by  the  insured  against 
the  insurance  company  fbr  pajrment  of  the  sum  for  whidi  the 
a^ent  of  the  insured  had  mnted  his  leoeipt,  the  insured 
o^red  to  prove,  by  parole  endenoe  at  the  trial,  that  no  money 
waa  paid  to  their  agent  at  tiie  time  of  granting  the  receipt, 
««d  that  it  iras  given  in  consequence  of  some  unauthorised 
arr— gement  between  the  respective  agents  of  the  parties — 
HeM  that  audi  proof  was  not  relevaot,  there  being  no  allega- 
tion against  the  bona  fida  of  the  insurance-company.  An- 
derson, Qarrow  aqd  Co.,  Ac.,  v.  Forth  Marine  Insurance  Cum- 
XMiiy,  KHh  Januanr  1845,  p.  ISS. 
■■    See Lwktioniand  T$Httnt.  Proof, 


PEIISONAL  EXCEPTION— Sec  Tide  h  3m, 

PEHSONiVL  TITLE— See  Churvk 

POOR— Amount  of  Relief— Special  cuxsumstances  in  which  the 
Court  ordained  a  kirk-session,  (who  had  been  found  in  a  pre- 
vious case  not  to  have  fUmisbed  ^  needful  sustentation**  to 
two  aged  paupers,^  to  pay  to  each  of  those  paupers  the  sum 
of  3s.  6d.  per  week  for  their  needful  sustentation  while  they 
continued  in  indigence.    Obiter,  That,  as  a  general  rule,  tho 

'  kirk-seasi^n  are  entitled  to  aliment  paupers  in  money  or  pro- 
vision^ according  to  the  way  which  they  think  best  in  tho 
circumstances  of  each  case.  Hallidays  v.  Heritors  and  Kirk- 
Session  of  BahnadelUuH  16Ui  July  1845,  p.  540. 

POOR*S-ROLL— Husband  and  Wife— IMvorce.  King  v.  Boyle 
or  King,  22d  February  1845)  p.  244. 

Husband  and  Wife— Divorce — ^Process.  Gib- 
son, petitioner,  4th  March  1845,  p^  286. 

-— — —See  BanknmU  Process, 

P01«T-«ee  Harbour. 

POSSESSION— See  DoundtRg  Ckarittr.  Harbour, 

POWER  OF  DISPONING— See /^i«6a«rfoiw/  W'l/e. 

POWERS— See  Cutator  Bonis,  Factor  loco  Tutoris,  Judicial 
Factttr,  Partnership,  Process,  Sale, 

PRESBrrERY— See  Process. 

PRESCRIFriON—SeeB(mjM%  Charter.  Burgh, Hoyal.  Church. 
Statute, 

PRESCRIPTION,  SEXBNNIAI/— BiU  of  Exchange— AdmU- 
sion — Proof— Caution*^  partv  accepted  a  bill  jointly  with 
the  person  to  whom  and  for  wliose  behoof  alone  the  sum  in 
the  bill  was  confessedly  paid.  The  bill  having  incurred  pre- 
scription, an  action  was  raised  against  the  party  for  the  debt 
contained  in  the  bill.  The  partv  admitted  that  tbk  money 
had  been  advanced,  and  that  he  had  signed  the  bill;  but 
added,  tliat  he  had  done  so  on  the  understanding  that,  as 
aeon  as  certain  heritable  security  had  been  given  by  the  per- 
son to  whom  the  money  was  paid,  his  acceptance,  which  was 
merely  as  cautioner,  should,  eo  9M0,  be  extinguished— Held 
that  the  admission  of  the  party  was  coupled  with  an  intrin- 
sic qualification  which  imported  extinction  of  the  debt,  and 
was  consequently  insufficient  to  prove  rostiug-owing.  Gal- 
loway V.  Moffiit,  18th  July  1845,  p.  561. 

Bill  of  Exchange  —  Presumption  —  Proof —  A  party 

granted  a  bill  for  £954.  14s.,  and  thereafter  died.  His  re- 
presentative, within  tlie  prescriptive  period,  made  payment 
of  £480  to  account  of  the  bill,  and  the  payment  Was  marked 
on  the  back  of  the  bill  by  a  party  acting  for  the  creditor. 
After  the  prescriptive  period  had  run,  an  action  was  brought 
lor  the  balance.  The  defender  made  a  virtual  admission  that 
the  bill  was  signed  by  the  defender'a  author,  and  that  he  had 
made  a  partial  payment  of  £480 ;  but  added,  that  he  did  not 
know  whether  any  balance  remained  due — Held  Uiat  the  bUl 
was  prescribed,  and  that  the  debt  could  only  be  proved  by 
the  writ  or  oath  of  the  defender.  Question,  Whether  pay- 
ments of  interest,  and  partial  payments,  witliin  the  prescrip- 

'  tive  period,  prove  the  constitution  of  the  debt  in  the  biU,  to 
the  etRict  of  eliding  prescription.  Damlcy  or  Rankin  v, 
Kirkwood  and  others,  6th  Alarch  1845,  p.  292. 

'  Proof— Circumstances  in  which  cOTtain  writings 

and  accounts  held  insuffident  as  proof  by  writ  of  the  defen- 
der, to  instruct  that  the  debt  in  a  bill  of  exchange,  which  had 
incurred  prescription,  was  resting-owing.  Galloway  v.  Moffiit, 
18th  July  1845,  p.  561. 

PRESCRIPTION,  TRIENNIAL— Accounts— Master  and  Ser- 
vant— Proof— A  clerk  raised  an  action  against  his  employer 
fer  the  balance  of  an  account  **  fer  salary,  at  fifteen  shillings 
per  week,  from  16th  November  1834  to  Uth  July  1835,  and 
from  16th  November  1835  to  16th  November  1843,  as  per 
agreement;"*  but  only  two  items  of  the  aoooant  had  been 
inouned  within  the  last  three  years.  The  amount  of  these 
item^  with  intereat,  having  been  tendered,  and  consigned  by 
the  employer,  but  the  constitution  and  subsistence  of  the  rest 
of  the  debt  denied  by  him— Hdd  that,  with  the  exception  of 
the  two  last  items,  the  account  was  prescribed,  and  could 
only  be  proved  scrmto  vei  jurctmento  of  the  defender.  Smith 
r.  Hamilton,  24th  January  1845,  p.  148. 

See  Proof. 

PRESCRIPTIVE  TITLE— See  Property, 

PRESUMPTION— See  LamUordand  T^arU.  Prescription,  Sex- 
ennioL 

PRINCIPAL  AND  AGENT  — Proof— Bill  of  Exchange^ 
Oath  of  Party— Circumstances  where,  in  a  suspension  of  a 


idi 
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charge  on  a  tnU,  tbe  sxispender  haA  ovetreQ  ahd  ref^ited  to 
tho  oath  of  t)ie  chargers  (a  oommercial  house)  and  of  their 
trardler,  an  arratigemedt  made  by  him  trith  tho  trsreller, 
wherel^  anothor  bill  had  been  granted  by  the  inspender,  on 

'  condition  that  dillgenoe  should  not  be  done  on  the  bill  charged 
on  *  and  that  the  new  bill  had  been  transmitted  by  the  tra- 
reller  to,  and  held  by  the  chargers ;  and  certain  &ct«  at  to 
this  arrangement  haring  been  proved  by  the  oa^  of  the  tra- 
TeHcr^HeW  that  the  oath  of  the  chargers  o«ight  to  be  taken 
and  the  reference  exhausted.  Mackay  r.  Patterson  and  Co. 
andMandatory,  29th  January  1845,  p.  172. 

PRINnNG^— See  Expenseg, 

I^OCESS— ABANDONMENT  OF  ACTION— Expenset— 
A  pursuer  brought  im  action,  and  after  it  liad  been  discusaed 
before  the  Inner-House,  obtained  a  renewal  of  a  diligence,  «t 
granting  which  the  miy'ority  of  the  Judges  eitpressed  an  opi- 
nion that  the  documents  to  be  recovered  would  not  be  suffi- 
cient to  support  his  action.  The  pursuer  subsequently  movtd 
to  be  allowed  to  abandon  his  action — Held  that  he  was  en- 
titled to  abandon,  on  payment  of  the  defender's  ezi>ense8. 
Lockhart  and  others  r.  Lockhart,  Ist  February  1845,  p.  184. 

Where  a  pursuer,  having  a  liquid  claim 

against  a  defender,  lodged  a  minute  in  a  depending  process, 

'  stating  that  he  had  no  prospect  of  reeovering  the  sums  for 
which  he  already  held  decree,  and  ofl^ng  to  abandon  the 
action,  on  the  footing  that  the  costs  hi^erto  incurred  in  the 
action  should  be  hdd  to  compensate  pro  tanto  the  pursuer's 
liquid  claims,  and  tlie  Lord  Ordinary  a^oUzied  the  defender 
on  these  terras— dhe  Court  in  respect  the  minute  had  not 
been^ceptcd  by  the  defttader,  recalled  the  interlocutor,  and 
remiftcd  to  the  JLord  Ordinary  to  proceed  with  the  case  with- 
out regard  to  the  minute.  Anderson  and  Co.  v,  Taylor,  20th 
June  1845,  p.  474. 

^  ACT  OF  SBDURUNT  llth  July  1828,  §  77— Appen- 
dix to  Reclaiming  Note.    Brown  and  others  v,  Moodie  and 

■  others,  19th  July  1845,  p.  568. 

leA  February  1841,  §  46— Jury  Trial— Where 


W6  parties  had  ttdsed  rehitiye  actions  of  damans  against 
each  other,  and  after  the  actions  were  conjoined,  and  two 
separate  sets  of  Issuei  signed,  the  defender's  action,  iM  well 
as  the  pursuer's,  was  dismissed,  where  neitlier  of  them  pro- 
ceeded to  trial  ifTtthin  tirelve  months.  Gordon  r.  M'Kenzie, 
'  l«th  June  1845,  p.  457. 

'  leth  Fcbruaiy  1841,  %  ll-^Jury  Trial— Notice  of 


Motion— The  defenders,  after  hating  given  notice  of  trial  to  the 
'  pursuers 'byprdt;^o^  and  countermanded  it,  do  not  keep  the 
lead  in  the  case,  so  as  to  entitle  them  to  giTe  the  pursuers  a 
second^  notioe  of  trial.  Morton  and  Brownlee  v.  Scott  and 
others,  20th  December  1844,  p.  128. 

AMENDMENT  OF  LIBEL— The  Court  refhsed  to 

alldvan  amendment  of  the  libel,  wMch  altered  the  ground  of 
action  after  the  record  was  dosed.  Baird's  Trustees  v.  Mit- 
chell limes,  ftc,  8th  July  1845,  p.  517. 

Abandonment  of  Action — Statute  6  Geo.  It.  c. 


120;  §  10— Act  of  Sederunt  llth  July  1828,  §  115— Hwhand 
and'WIfb-^IMTorce-^Bxpenses— A  stimtnons  of  divorce,  on 
the  gro(tlnd  6f  adultery  adleged  to  be  committed  in  1848,  was 
brought  by  a  huiband  against  his  irflfe.  The  record  was  closed 
on  summons  and  defences,  and  a  remit  made  to  take  the  ne^ 
cessary  proof,  when  it  appeared  that  the  acts  ci  aOeged  adultery 
cottH  not  hare  taken  puJee  in  the  year  libetled  In  the  summons. 
A  minute  was  given  m  for  the  husband,  stating  that  the  year 
184^^^  had  been  by  mistake  substituted  fbr  the  year  1844,  and 
cravftig  leave  to  amend  the  ISbel  to  that  extent.  This  was 
objected  to  fbr  the  defender— Held,  (1.)  that  such  amend- 
ment was  incompetent  after  the  record  was  dosed ;  (3.)  but 
that,  as  the  defender  had  averred  no  legitimate  interest  to 
object  to  the  amendment,  the  pursuer  might  abandon  his 
action  upon  payment  of  modified  expenses.  Lawson  v.  Ro- 
nald or  Lawson,  6th  March  1845,  p.  291. 

APPENDIX— Printmg.     Williamson  p.  Taylor,  6th 

Jtmel845,p.  488. 

BANKRUPT— Sequestration— Judidal  Examfaiation— 


Assignation— Circumstances  in  which  the  Court  appointed  a 
dairoant  in  a  sequestration  to  be  judicially  examined.  Humble 
and  Mandatory  v.  Forrester,  21st  February  1845,  p.  233. 

Seouestratfon— Multiplepoln&ig — Reponing — 

Circumstances  in»which  the  trustee  in  a  sequestration  (who 
was  tognizant,  fhoagh  not  by  jtididal  intimation,' of  a  depend- 
ing process  ormuIti^l^iiiQing  in  which  an  tnteiioeator  was 


tlMveafter  pcoDoniioed^jtha  Lovd  Oiditafy,  pNAni^QinB 
cUnraaiilsdn  theftmd  •*«!«&>)  ptn  'm^ttAk^mb^m 
this  interioentoiv  aoeoHipaiiied  by  aoendeseeodnoeiidcia, 
daiming  to  be  prefotred  over  the^thir  cUiiBiBtHMtkft&il 
m medio,  was ^eU «nfeitled  to  mppmrfWi wav^pmimm 
the  interlocvtor,  wiihoul'aay  finding  or  lesfmUraiitoB- 
penea  Clerir  v.  Henriei,  farquinr  and  Co,  aai  othn, 
0th  February  1845,  p.  192. 

PROCESS-CITATION— It  WM  atated  wapitiusiii^ti^K- 
tion,  that  a  defender  had  bees  deiignad  hi  ^mammfUi 
had  been  oited,  aa  ^-Mm  Martha  Beid or  GhaalNn,Rii£]fi 

*  Dunoon,  reliot  of  tka  Aocoaaed  James  QuuiiWa,  ^iataa  a 
Glasgow,"  wheroas  her  nanio  was  *^Mn  Mirtht  flood « 
Cfaamben''«-Ol]ti<Mlioa  nqi^led.  Mair  «.  Cbanbas,  m 
July  1645,  p.  522. 

Statute  2  and  3  Ykt  e.  41,  ( 15-Bukn|i- 

Tbe  exeention  of  ciiatioii  of  a  p«rO^  ^  mpeitaMi 

.  whose  estates  a  petitfou  had  been  preasated,  boniki 
copy  of  the  petition  and  delirecaiioei  Scc^had  bees  krUV 
served  on  tltepar^,  by  leaYiBg>  itiwhin'^vitkhii^ 
witidn  his  said  fiitber's  dweUing'^ioaie  in  Ksvtaib,  m 
whom  he  lt¥es  and  resides  whennot  at  sea,  to  befimiok. 
because  I  could  not  find  hhnnelf  peneoaUy^-HflUtbtfiK 
party  had  beoa  oottpotently  eitod,  uadet  the  16tfa«isai£ 
2  and  8  Vict,  c  41.  Brown  «.  M^CaUim,  l^Stkm 
1846,  p.  217. 

CGMFEABANCE-^AbaiidoDmeatof  AoIwh-Ssii 


—'Where  the  tmsteefor  adelenderinaB«ctk)a<ifRdQcM 
whidi  had  been  remisted  to  » jury  Ibr  trial,  pfopefiite<** 
deetee  to  be  proacttnoed  in  terms  of  the  libel,  ntkrikc 
undergo  the  expense  of  atrial,  the  Court  rrfiaedtiiii* 
anotiier  party  to  compear  as  defender,  who  stsled  tkitb^ 
an  interest  in  si^porting  the  deed  under  redoctioB.  iAtm 
and  Co.  v.  BorAwiok,  20th  Feliruary  1S45,  p.  210. 

CONJUNCTION  OF  ACTIONS  OB  CONIlS^'- 

TIAMSmate  l^and2  Vlct.«i  U8.$4-Acttf  Se4i0 
24th  DecoaOier  1888^  $  2^-*A  party  bieaght  s  akmi 
three  bUls  of  exchaags,  and  marked  it  as  afhstfiiwx 
proeesa    Sbesnbsequ^tl^bronghtasavsniioDflCAtihict 

OQoneoftlioseihreebiUSyhvtoaiilled  tOBMik^ftB»i 
towMohitwastobefel«.  Dierespmdieol  BiiMi^» 
pension  as  a  Second  Division  process,  and  sufcuiitti'^ »  ^ 
ivriew  of  the  Second  Divisloii  tbeiaterloettor«(tkLn 
Ordinary  pasBidg  tho  noto  of  snspsnskm.  Oa  tlie  ss*' 
being  ooi^ouied^Held  that»  aatheiedaOlioB  vntlnbc^ 
ptooeos,  and  was  first  hn  Oottt,  the  cososined  $f<nn»  ^ 
longed  to  the  First  Division.  Currie  v.  M*Nair«0iA6. 
HuAand,  SOth  liaylSi^  p,  896. 

CURATOB  BONIS^Whsse  a  paity  |suwstii*^ 

tion  and  con^bunt  for  femoral  of  her  atra)fthm,td^ 
gested  the  appointment  of  a  curator  «fl/!t^  tin  Oantws^ 
edtoBMke  sndi  apwrinlnMnt,  bnt  ordered  a  fitilis^' 
presented,  praying  ioit  the  appsintasnt  of  imt^«^' 
lomm,  Ihr  the  purpose  of  parsnui^  (hs  otbeL  Mcfcv- 
petitaoner,  21  St  Jannaiy  1845,  pw  144. 

— »— ' — »  Act  of  Sederunt  18th  Fbhmary  IW^l^^ 
removed  a  eafoisfioatt  who  haii  not  lodged  oa|i«<f)**^ 
counts  with  tho  deric  of  Court  in  terms  of  tbssol  tf  a«^ 
I3th  Pebmary  I78a  MaOkeuito  or  fieOtfa  «.  Chik  ^<^ 
1st  Marab  1845)  pi  287.  , 

— —-  CautioiH--aiieConrtappoinledaaP^^^ 


the  p«pose  of  inslsltog  in  npetilion  and  ( 
aftrmercaraAir^fmi,  withont  oUigilig-hfan  toisicfl*^ 
Mactaendo  or  Booth,  petitioiMr,  74hS^bmsiy  IMK^ 
Petition.    White  nnd  otfaei^  16*  h««>^ 


1844,  p.  56. 

-Petition.  6eott,ptti1ktter^tlilfa|l*<*>^^ 

EXPENSES-Ohuns^-PSesbylBiy-ABtoiff*" 


oTt' 


hithePreabyteiyofHSiBttSonfamit^a — ^^ 
cree  or  judgment  of  that  presbytery  proaoHloii^^' 
1842  agiOnsthhn^  and  subsequently  «  Hllirnri*'*'^ 
dedarator  agaiastthe  OMmbsrs  then  oonstttaliir^*^ 
tary,  on  the  ground  that  the  ptoabytaiy,  asths J*''"^ 
was  an  incompetent  body,  oossistin^piiMtf  oM4"*t 
sten  snd  other  mnnaUfied  psssslis.    Thsss****?' 


1  other  nntnaUfied  _ 
tbndod  by  themesuhers  of  presbytety, 
ever,  (incinding  soose  paririi  end  nosi 
tired  fbom  the  BstfcMished  Ohnn^ 
milton,  at  tho  4aine  thne^i 
both  actions.    On  a  motioa  ibr  title 


INDEX. 


xui 


from  the  &vlst^  ft»  teAftb*  ^>^hMr»it  from  these 
Held  tbftt  sti6h  min1«tetir  tiHght  withdraw  Itoiti  these  actknn), 
the  right  of  the  pttwaer  beki^  reserted  to  take  decree  agamst 
them  therein  fbr  suHi  erpcnsw  incarr^  previous  to  thdr 
vithdrawfti,  If  any,  as  might  boi  tbtmd  diie  to  the  pursuer. 
I^ivingstone  v,  PrdUdfbot  and  others^  1st  March  184S,  p.  209. 
PKOCESS— BXI^BNSKS— ^Us  Peiid^s— Abandonment  of 
Action— Statute  20  Geo.  iv.  c.  120»  §  lO— SheriflPOnirt  Actof 
Sederunt,  1 61~A  -patty,  VHh  consent  of  the  trustees  for  his 
creditors,  appH^  fbr  seonestration  ap|«inst  his  tenant  ibr  rent 
of  crop  1 842,  or  fbr  the  nrst  half  of  the  rent  as  due  at  Martin- 
mas 1 842,  and  the  next  half  at  MThitsunday  1 848.  The  tenant 
maintained,  inl^  eUt'Of  that  the  rent  ^ftd  not  payable  till  Whit- 
simday  1843,  And  thiit,  is  Ihe  tntfter  had  granted  a  disposi- 
tion in  security  to  another  party,  which  had  beea  intiroutod, 
he  had  no  title  to  insist*  in  tiu;  applieatimi.  The  petitionera 
then  lodged  ar  nKnute,  staftiffg  that  they  were  about  to  present 
a  new  application,  and  abandoning  Uie  ^rst  application,  with 
an  ofibr  to  pay  the  tenant^  «tpenses.  The  Sheriff  aUowcd 
the  cause  to'  be  abaifd^ned  on  payment  X)f  the  tenant's  ex- 
potises,  resm^ng  the  petitiouer'a  right  to  bring  &^atw  aetien; 
and  the  truster,  with  coinscnt  of  hts  trustees,  and  of  his  dts- 
ponee,  presented  a  seoond  application  for  sequestration  for 
one  half-year^  rcttt,  as  due  fet  Whitsunday  1843.  The  Sheriff 
granted  a  warrant  of  Sequestration.  All  these  proceedings 
took  place  the  same  day  the  minute  of  abandonment  was 
lodged  •  and;  withte  a  week  after,  £b  Vas  consigned  to  meet 
the  tenant's  etpenses  it  the  first  ftction,  which  were  subse* 
qnenfly  fbund  to  amottot  to  no  more  than  £2. 1 6s.  The  ten- 
ant having  consigned  the  amount  of  the  rent  for  which  se- 
questration hhd  been  awarded,  und^  reeerration  of  hia  pleas, 
the  sequestration  WaS  recalled'^Held,  (in  anadTocation  of 
the  SherifTs  jodgment  dismissing  the  second  appUostion  on 
the  ground  of  7i»  pendtM^)  that,  in  the  circumstances,  the  se- 
cond application  was  competent,  ahd  that  the  flnt  appliea- 
tioti  did  not,  fnore  especially  after  consignation  of  a  sum  more 
than  sofllfeient  to  atMwtir  etp^nses,  consitute  taary  H$  pendtns. 
Question,  Whether  a  party,  who  has  been  allowed  to  abandon 
an  action  on  payment  of  «tpense«,  can  competent^  raise  a 
new  action  as  to  the  same  subject  before  payment  or  censigna- 
tion  of  tlie  expenses  in  the  original  action  ?  Lawson,  ^  v. 
Low,  ist  July  1845,  p.  4921 

INTBRIM  PAYMEOTV-The  Gourt  refused,  during 


the  preparation  of  a  reeov^  to  pronounce  decree  for  an  inter- 
im payment  out  of  a  sum  admitted  by  the  deftoder  to  be  due, 
but  not  presently  exigible.  Banks  and  otiiers  v.  Langv  iSth 
July  184^  p.  53ii<. 

JUDICIAL  FACreW-Deaf,  Dumb  and  BUnd-JThe 


Court  appoint^  H  judiohil  fkctor  to  a  person  who,  though 
intetiigent,  was  d^  dumb  and  blind.  Mark,  petitioiier, 
14th  June  1645,  p.  456. 

^  JUmOIAL  REMIT— A  party  concwring  hi  a  remit 


ibr  the  opinfon  of  American  counsel  as  to  the  law  and  prac- 
tice of  South  Carolina  on  «  certain  question — HM  not  en- 
titled, on  an  adverse  ophiion  being  letumed  by  aa  emanent 
counsel  ^  'New  York,  to  hate  a  new  remft  to  lawyers  in 
South  Carolina.   Milne  «.  Welsh,  12th  Dee.  1844,  p.  lOl. 

JURY  CATJSB-^Act  of  Sederunt  leth  February  1841, 


§  10  and  ll^Notloe  of  Trlal-^Under  sectkm  10  of  the  act  of 
sederunt  16th  February  1841,  the  pursuer  has  theeXcluAve 
power  of  gHringuMioeuf 'trial  wfthinayear  after  issues  are 
adjusted,  except  in  the  case  mentioned  in  the  1  Ith^eotioo  of 
the  act  of  sederunt,  fbr  which  there  is  a  special  pnyriso  oon- 
fisrring  such  power  on  thd  deibnders.  Optttnn,  Hiat  the  de- 
fends ^night^  wHhiu  a  year  aft^  the  iseaek  were  adjusted, 
make  a  motion,  on  su£9cient  cause  shewn,  to  have  the  day  of 
trial  teed.  Ewing,  Angus  and  Co.  v.  ScottiA  Marine  Ib- 
anrance  Company,  Iltfa  Mardi  1045,  p.  300. 

Act  of  Sederunt  lOtii  February  1841,  §  lOandU 


— >17ot}oeofTrial^Under  section  f 0  of  tlie  aotofsedemnt 
loth  February  1841,  the  pursuer  has  the  eicdusive  power  of 
g^'fiig  notice  of  trial  -wi^Aa  a  Tear  after  issues  are  luyusted, 
except  in  the  case  meatloiied  in  the  llth  section.  Burgess 
If.  M^&Hosh,  16th  auiy  1040,  p.  569. 

"  BeduCtion-^ssset-Cinenm  ventioiH-Fvaud^-dr- 


crftmatances  in  wMeh  thetmrsoef  of  arednotion  held  enSitled, 
ftom  the  natufo  of  the  aven&entsin  hiaiuomions^  to  an  issue 
-srtietUer  the  dbedadnght  to  be  tedoaed  had  been  impetrated 
1»y'**ii«iid  ar  eifooMfnttito.*?  -"Brya^n  v.  Bryaon  and  others, 

8tb  Utkdt  48«Vl^aOQE»:'t  r/'  . '  i:  - 


PBOOBSa-JUKT  E^OALr-fi^misea— In  a  cas^  where  there 
were  two  jury  trials^  and  the  pursuer  at  the  first  trial  raised 
Bix  objection  to  the  defender^  titles  which  was  sustainea  li^  the 
presiding  Judge^  but  set  aside  on  a  bill  of  exceptions,  reserv- 
ing the  questi<Hi  of  expenses,  and  the  pursuer  obtained  a 
verdict  at  the  second  trial,  the  Court,  while  Uiey  gnanted  ex- 
penses to  the  pursu€ar  generally,  revised  to  allow  him  the 
•expenses  of  the  first  trial,  excepting  iu  so  fiir  aa  available  at 
the  second  trial.  Carnegie  v.  MacUer  and  others,  5th  June 
1845,  p.  401. 

Issue— Whore,  in  an  action  of  reduction  of  dili- 
gence and  damages,  decree  of  reduction  has  been  pronounced, 
the  proper  fSorm  of  issue  ehouid  raise  the  question  only  <^  loss 
and  injury.  Beattie  v.  M'Lellan  and  NdsoUi  2Sd  May  1045, 
p.  854. 

New  Trial— A  new  trial  was  granted  where  the 


Court  were  of  opinion  that  the  verdict  of  the  jury  could  not 
be  suppcM'ted  en  any  reasonable  view  of  the  evidence.  BaU- 
ton  V.  Matthews  and  Leonard,  00th  May  1845,  p.  398. 

A  new  trial  was  rdused  where  the  evi- 


dence led  at  tlie  trial  was  eonfiicting,  and  where  the  verdict 
which  had  been  returned  by  the  jury  was  thought  by  the 
presiding  Judge  to  be  consonant  with  a  fhU  and  fSur  appre- 
ciation^ the  whole  evidence  laid  before  them.  Pollokor 
Teanaot,  and  Husband,  v.  Dr  PoUok  or  Moms,  and  others, 
4th  July  1845,  p.  512. 

— r ►  Statute  55  Geo.  iii  c  42,  §  8— Verdict— Decree 

— ^Reduction — ^After  a  party  had  allowed  a  verdict  taken 
against  her  by  default  to  become  final  and  be  applied,  and 
decree  for  expenses  pronounced  and  extsacted-*Held  incom- 
petent thereafter  to  set  aside  the  verdict  and  decrees  of  Court 
by  reduction,  on  the  grounds  that  the  default  was  caused  by 
poverty  and  inability  to  advance  the  necessary  funds  for  the 
trial.  Gilchrist  or  Norris,  and  Husband,  p.  Gikhrist  or  Mar- 
shall, and  others,  iOth  Deoember  1844,  p.  102. 

Testament — Reduction-- Insanity^-^Motionfor 


New  Trial — ^The  Court  granted  a  new  trial  where  they  were 
of  opinion  that  the  jury  bad  taken  a  wrong  view  of  the  evi- 
dence with  reference  to  the  law  laid  down  by  the  presiding 
Judge.  Waddel  v.  Waddel's  Trustees,  12th  July  1845,  p. 
542. 

•  MAKDAT&— Clroumstanoea  in  which  additional  time 


was  allowed  to  procure  a  mandate  from  a  party  absent  in 
America.    Muiray  v.  Murray,  0th  July  1845.  p.  519. 

MULTIFLKPOINDIisG— A  party  who  alleged  that 


he  was  interested  in  a  multiplepoinding,  in  respect  of  various 
rights  and  claims  over  the  fimd  in  medu>y  proposed  to  sist  him- 
self as  a  contradictor  to  all  the  claimants  in  the  process — Held 
that,  while  it  was  competent  Ibr  the  partv,  if  he  could  instruct 
any  ^iaim,  to  enter  appeacahce  as  a  claimant,  the  proposed 
oompearance  was  anomalous  and  incompetent.  Crawfurd  v. 
Crawfurd's  Creditors,  and  others,  29th  January  1845^  p.  172. 
Circumstances  in  which  a  multiplepoinding  being 


objected  tc^  on  the  grounds  that  it  put  in  the  mouths  of  the 
nominal  raisers  statements  whieh  they  denied  and  were  dis- 
puting in  another  r^tive  process,  and  that  th^:e'was  no 
double  distress,  the  objections  were  repelled.  Pamlcy  or 
Bankin  9.  EIrkwood  and  others,  6th  March  1845,  p.  292. 

Qfssf/ton,  Whether  a  nudti^poindiog  be  compe- 
tent after  the  holder  of  the  iund  has  extnyudicially  paid  it  to 
one  of  the  parties  interested  in  it?  AUardifie  v.  Jjaatour, 
31st  January  1045,  p.  175. 

-  Abandonmentof  Qaim^-Certain  daimantslodged 


claims  in  a  multiplepouidii^  but  subsequentlv  took  no  steps 
in  the  process,  whHe  others  of  them  proceeded  to  revise  their 
claims  and  make  up  a  record,  and  then  undertook  a  jury 
trial — Held  that  the  former  weca  not  entitled,  after  having 
disai^eared  for  four  yem,  thereafter  to  i^pear  as  competitors 
with  the  losing  party  in  me  trial  for  a  balance  of  the  fbnd  ta 
medio  remaining  over  after  paying  the  snocessftil  party  in  fUlL 
Edmonaton  and  Son,  &c.v.  Wyllie,  25th  Januaiy  1845,  p.  154. 
PETITION— £ntail— Statute— Sale.   Cadell,  petitaon- 


et,  86th  F^ruaiy  1845,  p.  264. 

PROCESS-CAPTlON-^Suspension— A  Sheriff-Court 


process  having  gone  amlssing,  after  having  been  borrowed  up 
by  the  suspender's  clerk,  the  Court  reftised  to  suspend  a  pro- 
cesa-oaption,  although  the  auspender  ofifored  to  find  caution 
fiir  all  damage  that  might  be  inourred  through  the  suspension 
>  of  the  warranu    Flock  v.  Bxyoe,  25th  «Ianiianr  1845,  n,  155.  _ 


adv 


iND*at 


maintaiDcd  that  a  docnm^t  produf:^  Va^  a  protest  ^r  noii^ 

acceptance  according  to  tlie  law  of  Auiedca,  held  not  entitlad, 

on  the  dociMpent  h^\g^  sliewji  not  to  b^  «o,  to  del^,  to  en^lilp 

him  to  procure  such  a  protest  f^m  A|iicric&.  HU^  v.' WcUU, 

12th  Decepiibor  1^;  D.  IQU  .   ,  r 

PBOCJ?$Sp^PKOqfe-I^^atutc  $  tJ^o.!?,  a  UO,  §  2—2  and  5 

Vict  ci  41,  S  113,  121  — Summons -—Refenetice  to  Oath  — 

Where  n  party,  in  his  summonf,  &und^  on  an  obligation,  anc^ 

in  hiB  oondesceodence,  founded  on  a  renewed  and  ext^mfed 

obligation,  and  wislied  to  refer  the  whole  cause  tcr  the  defen- 

,  der'fl  oath,  tlie  rcfv'reuce  wa«  ref^iied',  it  being  held  incompe- 

ti*nt  to  prove  ivUi^rations  in  4  embraced  within  tfie  medPa  con- 

}   clutltruJi  uC  tlao  sujiiriian^     Thomaon  v.  Simpson,  13th  l&o- 

T^mbt^r  1^44,  p.  51. 

RANK!  NU  AND  S.VLE^Sutute  53  Geo.  Hi.  c.  64, 

^  §3 — in  a  ranking  utnl  «'l^»,  the  Court  remit  the  memorial 
^,^  «nd  ab3trm;t  of  tin'  prtjiif  fur  the  report  of  the  Lord  Onlin^irj 
'.in  the  cmm.  ILjtnkin^  md  Sale  of  Jedburgh,  26th  February 
u  1N5,  p.  aOL  '  ' 

~-^—  HEC03tD-Stjit«U?  6  Geo.  iv.  c.  120,  |  11— Plea  in 
^  Law — 'file  Court  nUoweil  51  plea  iu  law  to  be  added  to  a  closed 
^',  rteord,  "  aa  flt  hf  Jm.*  dis<:u>Mjd  in  relation  to  the  facts  already 
mi  forth.*'    Siruttitm  i-,  OvkeSi  14th  February  1845,  p.  218. 
HECOVEHY   OK    mtfrS  —  Warrant  to  lYiinsrtiit 


.,  Gibson  or  Mudc,  jiethwiK-r,  5th  February,  \845,  p.  192. 

"r — —  HEDUCI^ION  —  Exi-cution  —  Competency  —  Qtt€*^M« 
Whether  it  i*  nc-ciiS^Mirjv  i^Jjere  facta  are  admitted  by  a  party 

^  fhtuidingoii  an  exccaLian  xv^hich  necessarily  infer  Its  falsity, 
,fx  the  party  dvaUt-n^nj^  bhoIx  execution  to  bring  a  reduction 
of  Tt  M*--^  f?='"Uie  (ir  AlnK;k',&c,  v,  Jamos  Barday,  3d  June 
1945,  p.  487. 

fi£PA1tATI0N— Summons,  Amendment  of— Expenaea 

— Statute  1696,  c.  33 — ^Fishings,  Salmon— The  pursuer  of  an 
action  of  declarator  and  damages  narrated  in  his  summons 
that  an  old  weir  in  a  river  on  the  pursuer's  property,  to  which 
the  defender  had  right  by  senritude,  had  been  removed,  and  a 
new  one  erected  of  a  kind  iigurious  to  the  pnrsuer*s  salmon- 
fishings.  The  summons  subsumed  that  the  defender's  pro- 
ceedings were  **  illegal,**  and  concluded,  mler  aUa^  that  it 
should  be  declared  that  the  defender  was  bound  to  hat^  a 
proper  sl^p  or  slaps  in  his  weir.  Defences  wefc  given  in,  and 
a  record  made  up,  but  no  allusion  was  made  to  tlie  act  1696, 
c,  83,  or  relative  acts.  Issues  were  proposed,  one  of  which 
raised  the  question  as  to  the  defender's  obligation  to  have  a 
slap  or  slajps  in  his  weir.  To  remove  doubts  as  to  the  com- 
petency orthis  issue  under  the  action,  the  pursuer  prop<;Ried 
to  amend  Ids  summons  by  founding  on  the  provisions  of  the 
act  1696^  c.  33;— Held  tliat  tlie  amendment  of  the  summons 
was  competent ;  but  the  pursuer  found  liable  in  the  expenses  of 
discussing  the  proposed  issue,  and  also  in  the  expenses  of  the 
alterations  in  tiic  defences  and  record,  rendered  necessary  by 
the  amendment  of  the  summons.  Mig-Gen.  Munro  v.  Mrs 
Catharine  Munro  or  Bose  lioss.  and  Husband,  31st  January 

1845,  p.  174. 

— ; —  KEPONING— Held  not  competent,  on  a  mere  applica- 
tion to  be  re|X)ned  against  a  decree  in  absence,  to  enter  into 
the  consideration  of  how  far  the  application  was  barred  by  an 
intervening  circumstance  from  insisting  in  his  defence.  Anslie 
and  Mandatory  u.  Haig,  &c.,  20th  May  1845,  p.  342. 

Accountant— Poor's-KoU— Judgment  by  defitult 

having  been  pronounced  against  a  party  who  had  fisdled  to 
purify  a  decree  which  liad  become  nnal  for  payment  of  one- 
half  of  the  fees  of  an  accountant's  report,  tiie  party  presented 
a  reclaiming  petition,  praying  to  be  repon«l,  but  without 
oflSbring  to  pay  Ills  half  of  the  accountant's  fe^  he  being  at  tlmt 
time  using  endeavours  to  get  on  the  poorVroll — Held  that 
the  party  coiild  only  be  reponed  on  purifying  the  deftnilt. 
Burk  and  Husband  v.  Madder  and  Stevenson,  25th  Jannaiy 

1846,  p.  153. 

Decree  by  Default— Act  of  Sederunt  llth  July 

1828,  §  72— Competency— It  is  no  objection  to  the  compe- 
tency of  areclaimmg  note  pra3ring  that  a  party  may  be  reponed 
against  decree  which  the  Lord  Ordinary  had  pronounced 
against  him  for  failure  to  appear  when  the  cause  was  put  out 
for  debate,  to  state  that  the  reclaimer  had  been  previously 
reponed  against  decree  in  absence  pronounced  a^dnst  him 
in  tlie  same  case.  Obiter^  That  it  is  witliin  the  discretion  of 
the  Court  to  grant  or  refuse  tho  prayer  of  such  reclal^ng 
note  according  to  the  circumstances  of  the  case.  Ewingor 
M*Kay,  and  Husband,  v.  Cmickshanlt,  18th  July  1845,  p.  559. 


FBOGBS^— REVISW--^A4voeatioD-4:kMihCtf  Aiiaittas^ 
A  partt  whoi  ib  adfo^alingr  had  not  done  sogeana%/kt 
limltM  his  lulvocktioit  Vdwk  iMerlocnCor  RfmngsspaDeiititt 
<;yt1ierB'bein^  generally  in^lBj  flivoun  btkA^ofntkmikhmi^ 

'  dissSng  a  piiMl  arising*  ^oq'  iniAher  intdioouar  aot  ^kM^ 
coippliuned  of  by  liim,  idthough  the  other  psd^y  bad  )Kat^ 
tip  th^  wh6le  ilMMotooiort  hjy  a  eonntar  advoealioB.  TVaekff 
V.  OaHoway  add  Avdei^  aad  Thomas  AadonoB,  Ml^ 
vember  1S44,  p.  65. ' 

- — ^  I>^ere4— «xtnKt--^«Oitate  48  Qesi  iiL  &  )&i, 

%  16^WbiU»  a  dBOt««  is  eortraoted,  it  is 


Bubmit  it'  to  iev4e#  of  Hie  ianeKwHoase,  uider  the  tftii 
section  of  48  0^.iil.  c^lM^  as  an  interloc«t•rwiMroiilel^ 
eiaimitig  days  harvcf'  ea^irtdJBraot  nustaks  or  insdianeaj. 
OOkxrs  of  SUte  v,  Alexander,  17th  June  1845,  p.  45i 

Hedakiidg  Nolt — CctopeUaqr    ^uyawi 


The  tnndrjHoaBe<  reaitiM  to  the  Lord  Uidiasiy  in  sa 
pehskm  to  find  the  litters  orderly  prooeeded^^b  tetftA  tk 
suspender  had  fkHed  4o  find  a  new  cautioner  iuvooBitfibe 
original  cMtioii^iV  wio  4iad  died  pdndbg  ttieprqBMi.  Tje 
Lord  OnAnary  pronottnced-  an  snterfcieutor  in  tedut  if  uk 
remit.  The  suspendernrt'lstfused  Heid  tiiat  the  adasBg 
note  iraif  ^onp^teiil ;  'but  il  beiiiff  srimittad  that  tbHfi(ai»> 
cutor  was  corrtetty  'pronowiDed.  In  tsimsol  the^icsai, "k 
rechuniiiig  note  was  )tkm^itket  fliwniswd  idth  «i9eaK& 
Munro  V.  Budge,  15th  July  1845,  p.  534. 

sBittite  SO  Geo.  iiL  c  119^  S  M;'S?^AJf«» 


tioo— lnterioett«oiT  Judgmail^-Sem^leBa  J:*rota»-Wkn 
a  Sheriirhad  <ftMuid  a  ttadfkm  pnUam,  aoisUsnitk 
woman's  oat^  Ui  Mipflfemeat  to  be  taken-^Hcid  dMl  it  iiM 
competent  40  advOdtte  agatet  adds  an  ialeriaeiaai^  0a 
with  ksiveorthe'Slnriii:  M«Dte:h«.M]iaRv28tBlhies 
berlM4,p.7ft^  .      . 

8HSRiPF4X)UBTA€lV--itiB  provided  kylhs&Bf 

Court  Aot  of  SeAerwit  llth  July  1889,  that  <^4seneiMrbt 
extracted  after  the  expiry  ef  aiz  ftiee  days  fiDomltodif  ^ 
the  iaterloeutor  if  iNmHinoed  on  the  iMfits,(tv^^ 
hours  faaidiig  also  eaphred  alter  the  modifkatkaafei^aM 
in  litigated  oaa»e8,)^24e.  Adeeroie  aodJ^pngcsiMMiw 
prm^ounoed  on  the  Itth,  and  extraoted  co  ths.inb  if  > 
nonth,  and  n^Mher  the  toar  of  prooooncing' the  dsoo^ » 
of  extracting  it,  was  motitianed  Mithe  dacBse  sriatktu- 
tmct.  A'cluuweluiving  been  tbateafter  given  dB  Ike  flsad 
of  this  decree,  it  tras  bnqgirt  under  snapcDsioDaathsiM 
presHmptioii  that  the  deeree  wsb  etetracted  witkiatof-cirs 
hours  after  i%  was  latMiouDoed,  hut  do  proof  tmsfM  ^ 
the  suspender  to  that  eflbet-^eld  that  |h»  cast  pii*« 
watfimmKibeiitaii  the  ■aapender/aod-  thatitapnan^ 
was  dnmur  tim  st  tdUmmter  ucta,  Opinm^  'Bui  fnaf  im 
less  than  Ibrty-elgftt  Iwan  Iwdelapmitetvcai^ietieiBi 
extract  would  Imve  been  admiaeftte.  vBadgari  «u  fita^ 
lKCh'Novenib6V]8«4,p.48i       <  v^,.  . 

8HBiaFF^UB8XITUT£-«lVi«rei»-^^«otliB^ 

UthgoirfAiire^  ndt  b4ii«  the  ordiiiaiy  fihsoffAtaitsie^  ^ 
holding  a  eomaiiaskm  aa  Sheriif^ofastitate  hram  tto  losi^ 
SheriTof  that  oottAl^,  fligiied  a  waxvaiitfarfle^BitttM 
tenant's  cKfp  and  alodciaff  ihi  rent,  but  did  aot  aaB^i^ 
refer  to  <hl*  (6oaiiarlaskiii  aa  Sbtriff-aabstitiita  *«i»^ 
that  tMaiydttOt  iaiMilidate  theivarmntteaeviartnii^a^ 
derson  u.  Dottbar  or  Warden,  BAi  otben,  1st  Manh  lt4i^^^ 
OTATUTR  UyirC»*>-Cii«ltPratLaar .  Ciialaa^ 


of  ianv-'Iil¥oatoftta4-.A  ctortiu^  in  oai^ 
a  lunatic  to  ooncur  with  him  in  making  up  his  canim^ 
ventoriei,  nAilt'tdmayf  take  ll»e  4*afOiiiiiMi»itf  ^f^ 
citedthe^vfidlenoiMcirkiii.  6^sfi,pAtaaom^f^^ 
1645,  ^  19i;      /  -        _ . 

^  6  €tei).-'it.  0.  MOyt  lO— Ahaadr— iMi^ 

tion— &xpetieei>^A  |mnpnr«  wba  liae  abanikartia-ij* 
intermsoftfae  MCk-aectiBaortkeaUtateeetftiaaMj 

nait1ha>lefiMr  anyohaft^gat  srfaMi  aaenot  7'^V^^^'S. 
betweeit  parlyt  asid  par^  in  a^ait.    Lutltot'aai-^*^ '^ 
Lockhart,  I5th  July  IMS,  p>  ^94y:   -  -^-^'^  ''*^' 


Where  the  parties  to  a  case  in  which  (he  reoQfdka4Mi|'J^ 
and  eases  oid^red  io^  lepovted  td^ tha^OoaiypW'^J 
jmtit  n^  craving  leate  to  ahaadon-  the  aaHnib  ^9"*^ 
fiiaed  to  allow  d  par^  ilieii  tt>  enUr  apptii 
caUed  as  a  delM^>  ImgI  ^wlib  knd  iM 
prevlottaly.  William  CRirdoii  #.  HokL  ^ 
others,  29th  January  1845^  j^'Jti    ' 


m»w^ 


^Y 


PROOfiSS-^TAGDUTE  6.'Qeo./ly.  cvlSOV  i^^Becialn^if 
Nok^EMy&usem^^^Ueirvtd,  iIt4a«iH<a'suiBcient'Ol»j<^tioii  to 
th»<xBnpoteiipf  of  a  isckiimiagrM^tQ  101101111191)^1110111017  de- 
Iboeetthaft  tiieidrtiekidendia  OPt  ifiliin«l»io.  the  Lard  OrOiuary 
hbiatontion'to  rcdaiinu  WGrtigfo^.Vi^WlsimJkf  2l2d  May 
•  l«<fi)lii-«5a    ■  •     •    -  ;j  -  .....■''.•  f  ..I  ,.'  t..  (    ..  ;     . 

'•■  "  'jt"-"  M  '"" — -^  e^  4B-^SinaU-!lM^  ,  lAtoib^S^paratiop— 
•DiiMiigQB^MBater  ^aad  •  Q^iMmb WJ*  > '««/  aistM>i^  jtor  T^uoing 
as  ill^[al  a  poinding  following  on  a  .0QiaU-doH  4oaroey.  in 
tfespectithait  iiD  idharpe'luid,  prariova  to-^tbei  poinding,  been 

;  aiBrfed  on  the  debtor,  in  lenns*  oC '^hd  A^tiitoH^cSd  that 
A'candusiOiL  for  damagetiwlas  dreleTjaml  -agf^nal  Uot^lJb^cre- 

.  dltor  who  «rdffred^  and'  ihft  metseiiger 'fiiio-e^Qocut^  the 
poitidiiig.    Beattifi  u.  MALcUaa^aipd.NeWon^  SM  May  1845, 

p.  354*  .      .V         ,.  :....        .,'..-      ^   .        ,      ,       . 

6  and  7  Will.  iT»  4.  66^  ,§.lOt^Act  of  Sede- 


Fiint  a4th  December  1838,  §  14--Mi!{o9aio^Bo»oniQi— ^BecJflim- 
ing  Kote-^Boxtng — The  Court  repdAed.4tt:olgeotioa  that  a 
redahniag  note  in  a  ccmm)  whioh  had  lioeii  milt<to  the  Lord 
Ordinary  on  the  btila  diiriiigtthe*vaoa<ionf  hadnet  been  boxed 
to  the  Ooart  tHl  a  fortnight,  altor  itofioMtiiig*  .Galloway  v. 
ScRWDB,  38th  JaxmaiT  184S^>  17L  <>  ,    1 

-3  and  3  Viot; c  4i^KobgyieQfl9yaiiiq.-- Bank- 


rapt  ^Sequettratioii — Baiiknipi'0  Ij>iflMcbaige — ^JnaaQitjr  of 
Tniatee.  Ghithrie  and  Baztei^  pelitioaers,  £Ut  May  184^  p. 
353.  ..•••.;, 

'-f  SUMMOK&— 8'ignetjng^-^tatotoja  WilL  ir.  c  69,  § 

4(K-H«band  and  Wife^Diraroe^-rA  'aumttpoa  qf  divorce 
was  raided  by  a  women  against  her  huBbani.  Jhfywf»  were 
lodged,  the  cause  was  Temitfted  to*  tlie<Shieriff*^omiD^Bsade8, 
A  proof  was  taken  in  the  picaeDce  er  both  parties  and  the 
ShediSiconuniesBrfes  rBpuitt  thai  pnmf  to  the  Lord  Ordi- 
nary. One  of  the  clerks  of  Court  then  diaepT^red  4bat  the 
amnmons  had  been  aigneted  lika  fbfi  muiEivim  in-nV'Ordinary 
omae,  instead  of  being  stgn^  by  ]0O&  ^Mifi>  fuoinf^pAl  1  or 
depttte^derks  of  Session^  dn  tevms'oC  the^  istafnte  1  Will  iv. 
e.  69,  f  40.  Ob  the  caae  being  reponted  by  «^  Le^  Qidi- 
nary,  and  although  the  defender  deolined.to  am^ert  Ijbbe.  ob- 
jection, the  Court  held  thattiift  objeetion  went  to. the  ibuada- 
iion  of  the  action,  and  could  not*  be  waired  of  cpns^t  of 
parties,  and  that  there  wte  bo  j^rocesa  before  tho^fioupt, 
Obitef,  'Biat  if  the  summohs  in  an  on^tnarj'  aetioo  were^  not 
aigneted,  the  whole  proceedings  following  on  it  w^uld  be  null 
and  Toid,  and  that  the  oljeoftian  conld-Bot  bo  waived  liy  con- 
aent  of  parties.    A  v.  B,  Iftlh  July  184>,  p.  536. 

SUSPENSION  AiNI>INTEiU>|GTw-Proof— LisPen- 

dena — 1.  Competency  of  prohibiting^  bgr  vu^easieo  and  in- 
tevdiot,  a  third  party  fhnn  parting  int)ik  tbe  poseesaion  of 
writinf^  the  property  of  a  defeaderin  an  aetioB. of  damages 
lor  defiimatian^  which  the  pnrraars*  alibied  Qmy  were  pre- 
pnria^  to  leeovar  by  diligenoe  m  fiia((ftimjpfV>^(»^  3.  Eobct 
of  the  respondent,  in  such  a  suspeBfrioBr-partiiW  with  poeses- 
afon  of  documeats  where  thcf  queatta'^  interdici  was  mb 
judio$f  bat  no  inteHm  interdtict  gvaMeid.'  Stent  r.  JhooeunHor- 
Fiacal  of  Edinbuigh,  &c,  15tfi  July  ]b8«5|  9^  HW. 

TaANSFERENGE^-^'BeprMeBtation^Iifefentriv^ 

An  action  of  transferenee^  bfioi^Eht  against  the  widow  of  a 
decenaed  defiander,  who;  in  liis  settlMlient,  biid  left  her  the 
liferent  «f  a^sonriderablepart  <of  hiaMtatOi  was(  diamissed^  the 
property  of  the  deceased  defendets^B(yfar  as  BOtites^  iqion, 
lurring  been  taken  up  by  an  heir  aDd>  fsoi'ie^^enlpiic  respec- 
tive! j.    aeland  v.  BaiUie  or  Weir,  18th  Fehnauy  ^45^  p 

TRUST— Mnltiplepainding-^Jt'ia  not  icompetentr  Vy  * 

nmltiplepcrfnding,  to  call  AHruitee  to  aeooont  Jbr  I'uBds  unre- 
covered,  and  which  are  not  m  medio,  Anderppa  apd-  .ot|iers 
r.  Cameron's  IVuitees,  ISth  November  l«*4,ip.43. '   . 

TBUSTEE— Curator  Boni^^Pactor^Tl^  Conrfc.re- 

ftiaed  to  appoint  a  parly  to  be  *5  tntatoe,  'jMraior  botm,  or 
fac^anT  for  winding  up  a  tmat-eatsuto(  b«t>  on  the  petitioner 
llnaiftincr  the  pn^er  of  his  petHion  itq  an  apfUoation  for  the 
appointment  of  the  person  suggested  ,to'tl99  oflloo  of  Ci^tor, 
the  application  was  granted..  Soott,)  petitioner,  17 th  Jane 
1846,  p.  456.  .,«.,,,.,      , 

See  AeecmntB,  Advpcaiiotk  .  A^^mi  cm4>GfimL  fymJentpU 

BiU  of  Exchange,  Ckatio  Bomirym^  AMmi^  JOiUgm^-  jBxpen' 
m^.  PadorloeoTtaoru,  In^erfHct-  Ju^emi  Factor,  Jwtdtdkiion. 
Jury  Trial,  Lis  Pendens.  Mmd^U,  F^^^f^.  J^-u^ftery, 
Ilep€Mrutum,  Re$  NtwiUri  Sak^  SidiuU,  Ss^ts«pfi.  Bi^ior. 
Suspension,  Testament  Tnmi.^     t       .  : 


raOC?SS-CAirriON^--See  Process, 
mOCV^ATOH-FlSCAl^—^Sf  lUparaVm.    Statute  i  and  3 

1^/.  it;,  c.  68,  §17. 
PROCUKATOllY  OP  ItE^lONATjOi^— See  J«rnfatY. 
PRODUCTION— See /Voce**. 

V\\i  V  '  ^N'  OF  VOUCnERii^Soc  Banhupt    ' 

TKuiiUji  h>iiY,lHmTAx\ TiS^  UlilSULUTlVK  CLAUSES— 

PlttHjF — 1  u&tiJi i ty  — Mamliite— TcfltAm ont — lli  1  \  pf  Kioeptio ns 
^Jitpr  Triiil — At  thw  iriai  of  itn  i^M^  in  a  ti-tluctjon  of  ti 
(sxlicit  on  Unj  i^und  of  a  tt:j*tftt<tr's  iiiAiVuhy,  a  coircBiioii- 
dence  bt'tsreep  tliti  dc^ctiaed  wifu  of  thtf  ttiilntor  imd  lii?  part* 
UtT,  itaineili^U'ly  urior  atnl  |josierlor  to  tlio  t;(t'CUlU>Q  of  tlit; 
cy^licU,  TV  as  lerulun'tl  in  tvhlvncu  us  tbts  flJiB,  k'tters  i^tid 
corivppondonct^  Qf  X\w  icstiitor  ;  curtain  tfvklemxi  having  tnHiti 
previously  iotS  to  ajjtvv  llmt  Itiii  t^^stator  had  iefl  bu»iiii?5S  on 
aocouot  of  hvA  Iit^UIi,  and  whs  afll>ctud  witJi  i^nralyds  of  hvA 
hnnd,  and  tliut  hii»  partner  bad  acted  on  t1i(^  iVirectiong  in 
these  letters*  In  tlie  cirfumatances,  the  presidiiiij  Juilge  re- 
joct^xl  A(M?  sftjUu  the  corregpondtiice  as  tendered.  On  a  hill 
of  esctptiouB^n^id  that  tljo  corTCPp^>Ddent'e  oa  tendered  in 
OTidtMJCe  wrtij  pmiK^rly  rejeeteth  Ohikv  dkiii^  1.  That  the 
intrinsic  evidt^iit^e  of  authority  iii  such  letters*  if  coniix^tent 
ttt  alU  is  of  vtry  infurior  wei^^ht^  2.  'Iliat  the  proof  of  au- 
tliiirity  iKcf^ssurv  to  hav^*  ruade  thia  eorrespondenee  tho  cor* 
refi]M)iKlimco  of  thc^  k'g tutor  muBt  have  been  oa  etrotii^  as  time 
which  woulil  have  heen  n^iiiired  to  raise  an  ohli|;;:atioi]  agnXu^t 
hini,  3»  U^jf  ?rjo?7,  ns  tn  tlie  efflct  of  the  dct^iision  of  a  prc^ 
siding  Judge  admitting  evidence  to  go  to  the  jury.  Pollok 
or  Tennan^  and  Husband,  v,  Dr  PoUok  or  MoxTi8,.and  others, 
19th  December  1844,  p.  113. 

, .  Judicial  Admission — ^Where  a  |)ar^^  J^^de  a  judicial 

.  admission,  coupled  with  a  qualification,  whic;h  lattor  waa 
disproved  by  the  evidence  in  process,  the  Court  tooi  tlie 
admission  without  the  qualification.  Miller  v,  Oliphan^  21  st 
January  1845,  p.  144. 

Oath  on  Reference — Opinion,  Where  an  individual,  in 

his  deposition,  gives  an  opinion  in  point  of  law,  the  Court  is 

.  entitl^  and  bound  to  correct  it  if  wrong.  Macmillan  and 
Gnmf  r.  Wiihart  and  Dalzid*  t7th  Jjimiary  16-15,  p*  1S9. 

— rrL'3erj|[jtion,  Trieunhil— Oath  of    i'arty  —  Agent  and 

Client — t'aitt  roller — A  se^iicfltjatetl  batikrnpt  tigrceil  to  setllG 
witii  hU  crt^litors  iii*t^u  a.  eomposdiiou  ctintratt,  011  which  one 
of  his  crt\lilor*  raised  leiterk^  ofhondnga^rtinflt  the  liankrupt 
and  iiis  cjiutiom?r»  i'ot  the*  eom position  on  a  deht^  and  clsargud 
the  ba])knii>t,  and  tJiroateneii  to  clmrgL'  the  cautioners  thereon, 
A  eu,sf fusion  of  these  cluirges  waa  presentt^l  h_v  a  law-agt?nt, 
for  the  amount  of  who^  acanint  an  action  wa.-s  hroufrht  After 
the  expiry  of  the  jeara  of  preiHTijUiun,  Circumstances  in 
which  the  oath  of  the  bankrupt,  wbertin  there  was  a  gcDcral 
den  J  at  of  eniplo)me»t  hy  hi  in,  and  an  asF<Ttioii  that  the 
employtiK-ut  wm  solely  by  the  cautioners,  htjd  to  couiain 
ajdioiE^sifttifi  of  what  la  law  con«iitoteil  emplojuient  of  the  law- 
agent  by  the  hankrupt.  Myh-s  t\  Black  aud  Dalgairuij  4th 
February  J  645,  p*  lUi- 

Sak*  —  I'iiHge  of  Tnule  —  A  mauufactnring  firm  sent 


guodfl  to  a  merchant,  a«coinitauicd  by  iuvoite^  etatiog  the 
g(^U  to  hare  Uimi  *'  bought  <A'*  tlie  flnn  lij  hiiti,  fn  dtfiiieo 
agdiiist  an  motion  brougdt  by  the  Tnanufaeturiug  Arm  against 
tho  njortbant,  it  waa  itated  tliat  the  ffooda  were  takt^u  on  Bale 
and  return,  in  conforuiity  to  a  oommon  pratjtice  in  trade,  and 
in  couae<iucnoe  of  a  prior  arrangi^mt^nt  between  tlic  parties, 
and  that,  on  that  fo<aing»  I  he  tuerchant  was,  on  fi  balance  of 
accouats,  the  cre^litor  <>f  tlie  umuufacturing  flrui.  A  parole? 
proof  of  the  ffen<'nd  nmgG  of  trade  liaring  been  nllowcd  by  the 
S>litjri(£  aiid  adducetl,  but  all  fortbcr  pnxjf  by  parole  remsed^ 
and  a  jmlgroetit  pronouucod  by  him  itgainjt  the  dt'foudcr,  the 
action  wai*  advoeateit  CircumstiUice*  in  whkh  the  Court 
allowed  a  proof/^f«  w^  tUjurt  bcfijn^  answer  of  t ho  whole  aver- 
menu  of  both  partic^s,  ,  I^aVlcraojii  Pt*?l  sikI  Co.,  and  Manda- 
tory^ r.  Wijf^lrt^Wj  7  th  Ft^jHiary  TB45,  p.  195. 

Statute  fi  Geo,  iv.  c*  lan^Admifeainti — t>Ath — QmAtkin^ 


Whether  a  iwi'ty,  having  matle  f^erialn  Jt^iinifisiotiA  in  %  elo«ed 
rocordj  can  eompi't4;ttitly  tnake  ptntemcoti  on  i>ath  contra- 
dictory of  flueh  ailnnsujouj**  llarnU^y  or  Rankin  r.  Kirkwood 
aud  others  Ctb  Manth  l&4:^,  p,  392. 

See  Afjf^il  uHtl  Vfitiii.     uiii  nf  Ejclan^,     hindfvfd  and 


Truant     Pitrttnt  attd  ChiM.    Paiffttmtt,     Pfr^i't'ifiltifR.  St^mniajL 


Eti 


mi>&x^ 


PROOF,  PAHOLE—AR^tit  ami  Prindpjil— Facmr— Zc-tiso— 
EifttitlkiiSl  and  '^^t'nlint — A  warhini  of  snJe  t^ba  uljtaintHi  in  a 
BequestrHrion  for  arn?ars  of  rent,  ignhut  a  tiTi?int  yvho  poa- 
sMsed  on  a  wriMt*n  li*aae.  To  prevent  t!ie  warrant  of  sale 
being  cametl  into  cfflt^t^  an  iLrrfiiigement  waa  niadt*  with  The 
landkinl'a  factor  that  a  bill  slioiiUi  be  ifrantnl  for  imrt  of  the 
nrrcars  by  two  fHcnds  of  tho  tenant,  and  that  certain  uraiii, 
&e>,  of  tliL^  ti^tiatit'H  shotjld  Iw  sold  by  the  factor,  and  tlie  pro- 
ectnla  appro] jfiAt^  in  pajniif^iit  of  tlie  rest  of  the  ant^ars.  17ic 
fkct6r'tf  etnplo3'mefit  cxplrvd  bj  tlie  <!cflih  of  tlie  landlonl, 
but  th&  tmsttt*  aiul  ex^'utor  of  the  landlord  rt^iidrttl  tlie  fte- 
toTj  irho  had  kopt  na  regular  hooks,  to  fbmiali  him  with  a 
Btat4;j  of  the  tenant*?  p^vyments.  This  st-nte  was  ftu-nlillM, 
and  went  aniFi*fiiDS  in  the  traste<^'fl  hands,  and  the  factor  arub- 
aequently  died.  In  a  sn^|K-n^h>n  hy  the  tenant  of  a  decree  of 
ToaioTing  for  nTrenrs  of  rent,  obtaine^i  a^jiin«t  him  by  the 
tnjfltet?,  an  issue  was  framed  to  try  the  question^  whether  de- 
cree of  TemoTing^  had  been  ^rTonfj^ulIy  taken  ;  and  the  t«iiAnl 
pTtJI>Ofted  to  prove  the  contents  of  the  missing  state  of  the  de- 
eetiAed  factor  by  parole  proof— Held  that  parole  proof  of  Uie 
COtktetltB  of  t!ie  atato  was  admisi^ihlejj  L  Beeauae  the  fa€tOr*H 
liabijity  for  rents  dni\rn  durini^  his  fjietory  did  not  fall  hy  re- 
cul  of  hia  file  Lory,  and  that  the  state  was  thns  ft  factorial  Mate* 
S.  Becatise^  the  fiictor  being^  deatl^  it  was  eomj>eient  proof  of 
paymenta /arto»  i.  e.^by  the  factor**  intromissirjna  with  the 
crop  and  stockiuR  of  the  farnu  Mitdidl  v*  Berwiek  and 
others,  4th  February  1 845,  p.  1 89. 

— Payment — Parole  proof  allowed,  to  shew  that  a  bank 

h«d  paid  an  order  on  the  ilu'f  h  of  a  tetter  of  ^aaraniee.  Grant 
r.  Johnston,  letli  January  1845,  p.  141. 

FR01T.RTY— Partu  and  Pertinents— Preston pt! ire  Title— A 
party  poaaeaaing  an  expresfi  right  to  Bnbjectiii,  ia  prefcrable  to 
Another  who  claims  theni  as  part  and  i>ertment.  College  of 
Glasgow  V.  Tniateijs  of  late  Eiirl  of  E^dinton^  2d  July  1 845^ 
p.  5m. 

' —  Sec  Btmndiiif/  flifTfter. 

PROVING  OF  TI-l'E  TENOB— Seo  Statvie  1636,  c.  25, 

PROVISION  —  Marriage-Contraet- Entr>'-Monay  — Where  a 
father,  in  his  son's  marriaj*e-enn tract,  Iwtind  liimseJf  to  pay 
hia  son  «  the  money  that  will  bet^mo  nt?ceff(jiry  in  dUctiarge 
the  fees  of  entry  on  hia  parsing  notary- public,  and  entering 
with  the  Society  of  Writers  to  the  Signet' —llekl  that  an  offer 
by  the  fatber^s  trustcea  to  pay  the  money  on  the  son***  passing 
notaiy.  or  Writer  to  the  E^ignet,  was  sufficient  implement  of 
Uie  obligation.  Tbrcahie  v.  Tlireahie's  Tnisteea,  llth  Febru- 
ary 1645,  p.  SOO. 

— '—  '  See  EnrniL  Mmrln^^Contrnd. 

PROVISION  TO  CHILDREN— Marriage-Contract— Te*ta- 
tnent—S^ucceH?io(n— Where  a  fathert  in  h!a  son*s  nmrriaiJte-ctoa' 
WMCt,  provided  him  with  a  sum  of  £10(10,  and  farther  bomid 

I  tkizOBelf  to  put  hini  '^on  an  eqiml  fi>oting  with  any  of  the 
joanger  brancliea  of  his  family/'  and  he  thereafter  giave  a 
^wighter  nji  annuity  of  £200,  and  died  leaTing  a  at^tlement, 
whereby  he  made  provision  for  the  children  l>eing  put  on  an 
QiymX  fijoting  on  the  death  of  Ida  wife— Held  that  the  son  was 
entitled  immediately  to  be  put  on  an  equal  f< toting  with  the 
daughter.     Thrcaliie  r,  Threshie'a  Trtiatees,   llth  Februaiy 

1845,  p.  goa 

See  Vfsttinn, 


Smute  2  <xnd  2 


FtTRLTC  COMIVVNT— See  Parinerttftin. 
PUBLIC  OFFICER— Seo  PiKtum  lutcinm. 
WiiL  ly.  c.  68,  §  17. 

R 

RATT.WAT  STATUTE— See  mir<jh,  Ro^nl. 

HANKING— Bill  of  Exchange— Indorsation  without  Valne— 
OMigation^Bankrupt — A  party  accepted  a  bill  without  value 
fur  the  acconmiodation  of  the  drawer,  %  iio  then  Indorjied  it 
without  raluc  to  a  third  iMirty.  by  wltom  it  waa  discounted 

*  And  the  proceeds  appropnateil,  the  gratuitous  indoreee  hiLYiiig, 
in  ft  letter  to  the  drawi-r,  acknowledged  that  the  indorsation 
was  without  value,  and  Iwjund  himself  to  retire  the  bill.  The 
drawer  and  indorset?  having  both  become  btrnkrupt,  the  accep- 
tor retirefl  tlie  bill,  and  ranked  on  the  drawer's  estatCj  and 
Glsiincd  to  rank  on  the  indopBcfr*B  eatate,  on  which  no  claim 
lunl  been  ruAde  hy  the  dmw«r — Held  that  tlio  acceptor  waa 
entitled  to  be  ranked  on  the  indorae^*^  eaiiit«,  iJ^iam^  K 
That  any  party  taking  an  aecommotlation  bill  without  mJue, 
and  msing  money  on  it,  is  liable  to  ii?heye  the  acceptor,    2. 

^  That,  In  the  circumstanc^i)  leat'a  trmtee  could  net  hive 


daimal  for  theTsniauut  of  4h6  hill  oo  Affi'ic 
Brothers  i%  Muir.  25tli  B'ebruarr  1(?I4S,  p.  344, 

UANKINQ— E*oo  BaHhrmpt^y, 

RAKKLNG  AND  SALE— Set /V«^.  Ump. 

RECAI.^ — See  JuScitd  Faci&r. 

Hi^CL AIMING  Kar]*:^So<*  AisTiar. 

RKCOUD— See  Jiiiv  /       '     " 

RECOVERV  OF  \V 

HHlM-AM'Tinx,  HjV.  ...     .^       -^.^  j.j^t, 

nVA  > .  See  JJtit  of  JixeMm^  i^'mmt. 

REGALIA— .See  Um^i^r, 
KEGISTRA  HON— Sec  EnUdl. 
RELK  VANCY— See  Ji^iank&im. 

R  E LI  E F — See  Cawtitm,  I^iti^Mk  t^itfit$uM, 

REMOVING— See  Ittndlanimid  l^mml. 

RENTALr  BOLLi^^-Sec  Ttunh. 

liEP  A  RATJOK — Assjlhincm — Dttnitffef->I^i»tf*Ptpi 

tbr  Ik^cuvcry  of  Wriiini^s^^ia  aii  action  of  trnj^aamwi 
damages  against  the  proprictofD  ok^  a  dkaeh  Ijv  £ti«iiiUM^ 
a  man  killcil  by  an  overturn,  the  C3ouri  irraatufladiAfHife 
the  defenders  to  rceuYoriloenuieuls  iQpnP'L*  i  .iiiiiift(l"Wi 
tending  to  dimimsh  the  v^due  of  tbe  il«c«3ii*d\i  ^^  •«! 
m  i  t  i  gii  te  t  he  damaicea,  Bmsh,  4e-t  «.  Bie^  ^ ,  ITil  Nfr 
nry  i«45,  p.  267, 

Damages — Apprt»hen»ion— A  perKti  ht^v? 

aat  dtftwn  in  tt  ihl^ipmg  c£an|i«uyV  iifloGv  iibrl 

Ids  name  or  bui«incsa,  when  retiuiivd  to  do  >o  hj  t  iiaww ' 

the  cf >m]>any,  wos^  Kt  liie  iu!fCflne«  of  thodiitcwri  tffNliM 

by  a  iKtllce-ofBcer,  aud  tak^n  to  a  polioc^'irffi^  ttMSvli^ 

hia  name,  and  ths  director  not  fiirth«r  pfi^^  tlrjly 

against  him,  he  was  found  not  pTjHt^^  untl  rlftnii^ft** 

bar,  with  a  n  primand  fWjiii  thi 

first  his  name  when  aakciL     J 

damafrf^s  against  Uic  director  tor  Uie  icyi«^  wjnrr 

smtuineil  through  his  siifvihaiikm  aofl  det^nliQ  t>iih| 

licetDatJ,   A  tender  of  ^rSyoflh^^bfefowmndwitJi 

**  for  peaces  lake,-'  w»«  F(^c«te^l,  a*id  ihc  ea*^  htrj 

trial,  the  jury  retttmt^l  a  vcrihct  tbr  the  pcrmtr. 

fihiUing  of  damogei.    8ti^admn  v*  Mqsito^  13th  ^ImsA 

p.  3^1L 

Releviney—  Procurafta^Fittail- 


tcr&nd  Bervant — A  procuratar^ijcai  waa 
conciuaionf  uf  an  amion  of  dam-'^^"«-  i.r...t«iit 
four  aheritT-olfleera  by  a  put 
and  cruel  ir^^LtmtTit  by  the  s\:- 
procurator-fiscal,  while  d^taluuii  by  i^«^4kii 
between  his  appreheusfion  and  c^afniEitOiori. 
nutting  that  he  did  not  inteiul  to  y: 
fiscal  was  a  party  to  or  bad  given  ;i 
to  the  liarsh  trLiatment.     Monro  l*.  4.  » .  - .. 
February  lur^  p.  m&. 

— — —  Suninioii^*^IJclevflney"^; 

prehension — A   summons  of  Unniagvj^,  br<Mi|;bt 
a^^ainst  a  pTocurator»^fi»e«l  fnr  pn-sii»ttnar  a 
Jor  his  apprehension,  .ind  '       lb* 

present e<J  without  **  sniti  j 

held  to  be  hrelevantly  i^  .,  ...  ..-i^^,   dinri 
also  AUejtred.    Mutiro  &.  I'oylor  and  oihan^  SS^k 
1IM5,  p,  248. 

— Wrcmsrou*  Appreheimoii — Jmj 

—In  an  action  of  damages  fbr  wixjiigciika  aff 
Court,  on  the  grouikl  tliat  ih&  deftoderivia  voia] 
pennon,  held  that  Umi  purnNT  ^k«  enlited  taaa  I 
whether  he  wa*  -  nr  *  ^lu-f  i|l|y  twpp 
in  hi s  i bsue  t h ■  liondoa  w»4  w  i thcf«t  fptli^« 

Sfradiaii  **.  M^'  hebraaiy  iS-ift^  p.  IWi 

I'^i  oeei»a—  Summona  -^A 


be«i  hanilut  oror  to  tJie  polioe^  and  1 
tliePolh.   ''      r  \      i  '  ^ 
person  ^•^ 

eommitiii^ ,.* 

*^  most  illegal,  unwaxmot 
ruinuui  to  the  cttnrtcti'r 
Slier,"  a*' 

jf3CU!dtO 

tH^'lifOaieiHiingv  cmupioif  \ 
dotia  ami  vfthMifc  f^^^' 


im,  narmtiiii' tki  1 

rlkiit.    iiitt    r*iilfltiialSli|  I 


not 
Held  ti 
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support  Us  ecmchulbQa  Straokaa  a  Mamro^  Stb  December 
1844,  p,  85.  . 

REPARATION— See  Cmtion,  Expmmt^  Ptoum.  StaMa2Mi 
3  Will  h,  c  68,  ^  17.  Tfwti 

REPONING— See  iVocew. 

REPRESENTATION— See  £Wraii:  Lib  Pendens^  i\t)C«w. 

RESIDUE-See  Tnw/. 

RES  JUDICATA— See  Statute  1690,  c.  25. 

RES  NO VXTER^-Suttite  «  Gea  iv-  e.  120,  §  lO^Expeases^ 
Process— After  the  vecord  in  an  action  ked  been  cloaed,  the 
Lord  Ordinary  pronounced  an  mtefflocuU^,  \>y  which  he  tU 
lowed  the  defender  to  add  to  the  reoord  certain  VBvr  state- 
ments, on  the  ground  of  res  fiomttr,  hut  did  not  pfODDunce 
any  finding  as  to  expenses.  •  Thepunuer  i«daiinedagaiatt 
the  interlocutor,  to  which  the  Court  adhered  od  the  merits, 
but  remitted  to  the  Lord  Ordinary  to  modify  expenses  )atid 
held,  1.  That  the  Lord  OrdinAiy  is  impenuiyetf  required  by 
the  statute,  Ml  permittiBg  such  Addition  to  therecocd^  to  ttod 
the  pavty  liable  in  *^  such  expenses  as  heteay  ooosider  reason- 
able.'' 2.  Thatasthejredaimerhadbeekiuasueoeseftilonthe 
raeritS)  andhodnot  buooght  the  matter  of  expenies  under  4h6 
notice  of  the  Lord  OrdkiaaT',  he  iPtae  liable  la  modified  ex- 
penses <i  the  discuisiaft  of  the  reclaimiBg  note^  White  v, 
f  oi^bee,  I9th  June  1845.  p.  457. 

lESOLUTIVE  CLAUSE— See  ^atutt. 

IKTSNTION-^-See  Qmignaiion. 

LETENTION  IN  SBCURITY  OF  BENT--See  UMtrd  and 
Temmt, 

tEVIEW-^See-Bonibimt  Expenses.  Process. 

tEV00ATlOl?*-^«See  StatmU  1696»  c.  25. 

LOAD — See  Oblufation.  tSe^viiude  by  ConstitUmu  Superiot  and 
VqMTiA  .... 

tOUP—Sali>— Banking  and  Solfr-Pnxrf-^A  party  who  had 
purchased  a  liferent  right  in  Ha  entailed  estate  which  was 
sUd  utader  a  process  of  ratdeing  and  sde,  the  articles  of  roup 
in  which  gave  him  right  to  ^  the  rente  of  the  estate  &lling 
due  from  and^Aer  the  tenn  of  entry,"  Tiz.,  Maortinnias  1843, 
but  who  averred  and  ofifered  to  prove  that  it  was  the  inten- 
tion of  the  common  agent,  who  had  prepared  the  artidbas  of 
roup,  that  the  purchaser  should  have  right  to  all  tlie  rents 
payable  after  Martinmas  1843 — Held  1.  That  it  was  inoem- 
petent  to  coimrol  the  artielee  of  roup  by  ao(jr  all^ped  com- 
munings with  or  written  oommumeations  from  the  common 

agent,  either  prior  or  posterior  to  the  approval  of  the  articles 

of  roup  by  the  Court ;  and  B.  That  the  purchaser  had  no  right 

t<)  the  rents  of  1842,  though  conventionally  payable  after  Mar- 

tinnms  1843.    Stevenson  t\  Monoreifi;  121^  February  1845, 

p.  205v 


c\LB — GonEtract— Breaking  Bulk— Ffaud-^Prooess— A  raer- 
cliant  agree<l  to  furnish  a  cork-cutter  with  a  quantity  of  cork 
of  first  quali^  at  a  certain  price.  Fart  of  the  cork  furnished 
boing  of  second  quality,  tl^  cork-cutter  wrote  to  the  mer- 
cliant,  repudiating  the  contract,  and  rejecting  the  cork.  He 
subsequently  br(£e  bulk,  and  used  the  greater  part  of  the 
cork*  Aitor  the.  merchant  had  got  a  decree  fi»r  the  price  of 
the  oork  before  the  Shmff,  and  the  coric-cutter  had  advooUed 
the  cause,  the  latter  raised  an  action  «f  damages  against  the 
merchant  for  fraudulent  breach  of  contract.  Circumstaaces 
in  which — Held,  1.  That  as  the  oork^outler  had,withoutlegal 
warrant,  broken  bulk  after  having  rejected  the  cork,  he  had 
thereby  adopted  the  contract,  and  rendered  liimself  liable  for 
the  pncse.  2.  That  he  could  not  mmntain  an  action  for  frau- 
dulent breach  of  contract,  when,  aner  knowledge  of  the  al- 
le^il  fraud,  he  had  taken  and  used  the  greater  part  of  the 
cork  furnished  under  the  contract.  Bansan  v.  Mitchell,  3d 
June  184.%  p.  423. 

■  ■    '  '  Statute  5  Gea  iv.  c  74,  $  15— Summon*— Pro- 

cess— ^A  party  having  raised  an  action  for  enforcing  a  con- 
tract of  sale  of  potatoes,  which  the  summons  stated  to  have 
beea  sold  *^Bt  the  agreed  on  price  of  £90.  lOs;  per  Seote  acre, 
or  XI 6.  8s.  per  imperial  acre,"  and  it  appearing  upon  the 
proof  either  that  the  contract  was  (as  stated  bv  the  pursuer 
in  hia  tepUes^  a  contract  of  aale  by  ecies  generally,  which,  by 
the  15th  section  of  the  statute  5  Qeo.  iv.  c.  74,  would  mean 
imperial  standard  acres,  and  whidi,  therefore,  was  not  the 
coutraot  libelled,  or  that  the  contract  was  by  Scots  acres, 
whiclv  imder  the  same  section  of  the  statute,  was  a  null  bar- 
gain— ^AcUoa  diamiased,  with  a  reservation  of  the  pursuer's 


right  to  ceoorer  wrhat  hemight  instniet  to  be  due  to  faifntiwn 
the  transaction  In  any  competent  action.  M'Gregov  n.  Alex- 
ander, 24th  June  1845,  p.  474. 

SALE— Trust— Statut&---Circumstances  in  which  held,  that  an 
QfS^x  by  the  trustees  of  a  navigable  river  to  purchase  ground 
referred  to  in  a  local  act,  for  the  purposes  of  the;  acC  made 
within  three  days  of  the  expiry  of  the  con^Mibsoiy  poweira  of 
acquisition  thereby  conferred,  was  a  takmg  of  the  ground 
lunder  the  act,  from  which  the  trustees  were  not  entitled  to 
resile,  and  which  entitled  the  proprietoca  to  apply  to  the  She- 
tiSt  under  the  provisions  of  the  act,  to  summon  a  jury  for 
valuing  the  ground.  Connel  and  Wright  t;.  Clyde  Biver  Trus- 
tees, ^th  June  1845,  p.  431. 

'  '  ■  Powers— Held  that  the  trustees  of  a  na- 
vigable river,  who  were  empowe^  to  acquire  land^,  &c., 

.  for  the  purpose  of  improving  the  navigation  tof  the  river, 
and  enlarging,  the  harbour  thmoi^  by  a  local  act,  which 
referred  to  a  plan  of  the  projected  wosksj  wes»  not-en-^ 
titled  to  acqmre,  under  the  oompulseiy,  powers  thereoJ^  a 
part  oxUy  of  the  lands  of  a  compai^vgreatly  less  in  extent 
than  that  included  in  the  paliamentanr  phm  of  the  projected 
works.  Connel  and  Wright  v.  Clyde  Klver  Tvustees,  6th 
June  1845,  p.  431. 

■ ■■  See  Partnershw.  Process.   Proofs  HomK  Stwm,  Statute. 

SALE  OF  ENTAIL]^ lANDS-^rSee  StatuUt  6 and!  WiiL iv. 
c.  42-  t 

SEAMEN'S  WAGES— See  Ship. 

SEMIPLENA  PBOBATIO— SeePflTcirf  and  Child.  Process. 

SEQUESTBATIO^— See  BanhvpL  Qmipetiium.  Exp^mes. 
Process.  Statate  2  and  3  Vict,  c  41.  Title.  Title  to  Sue.   Trust 

SEQUJ5STRATI0N  POR  BENT— See  Ltmdlerd  and  Tenant 

SERVITUDE  BY  CONSTITUTION-r-Aqueduct— la  a  dispo- 
sition  of  certain  property,  and,  inter  alia^  of  a  lint-mill,  a  ser- 
vitude was  constituted,  oy  special  mnt,  upon  the  landa  of 
the  disponer,  of  a  basin  or  dam  of  a  limited  size,  for  ccmtain- 
ing  the  water  for  supplying  **  the  said  lint^mlU**  during  a  cer- 
tain portion  of  each  year*  The  Imt-mill  was  subeeqpently 
eonverted  by  the  disponees  of  the  proprietor  of  the  doming 
tenement  into  an  iron  forge-mill,  and  the  basin  or  dam  was 
usod  for  supplying  water  for  propelling  its  machinery,  but 
,the  limits  of  the  basin  were  not  exceeded,  nor  was  it  used  for 
a  greater  porMon  of  the  year  than  the^gran^  permitted— Held 
that  this  was  a  use  of  the  servitude  warranted  by  the  tezms 
of  the  grant.  Hay  v.  Hay  or  Bobertso%  and  Husband,  4th 
Pebruary  1845,  p.  186. 

Pen — Road — Circumstances  in  whidn  from  the  spepal 

terms  of  their  feus,  certain  fouars  wei«  held  entitled  to  pre- 
vent the  superior  from  extending  the  roc|da  down  three 
streets  to  the  sea-shore,  through  an  open  area^  lying  be- 
tween the  front  of  a  line  of  street  and  the  sea-shore.  Bris- 
bane, and  others  v.  Lang  and- others,  7th  Pebruary  1845^  p. 
192. 

SErrLEJklENT— See  Eushand  and  Wife. 

SEXENNIAL  PRESCRIPTION— See  £i7/ o/£rcA<»w€. 

SHERIPP-COURX  ACT  OP  SEDERUNT,  §  61  — See  iVo- 
cess. 

SUERIPP-OFPICEIU-See  Cauikm. 

SHERIPF-SUBSTITUTE— See  Process. 

SHIP— Seamen's  Wages— Statute  5  and  6  Will  iv.  a  19,  ill 
and  15.  Pennel  and  others  v,  JiHutyve,  19th  July  1845,  p. 
567.. 

SIGNStING— See  Procew.  .    . 

SISTING— See  Process. 

SMALL-DEBT  ACT— See  Process. 

SPECIAL  INTIMATION— See  Factvr  be9  Tatmif.  • 

SPECIAL  VERDICT— See  Jur^  Triai. 

STAMP— Assignation — Sale — ^A  niuuber  of  sheets  of  stamped 
paper,  on  which,  several  years  before,  leases  had  been  en- 
grossed, but  never  executed,  passed  into  the  hands  of  a  trus- 
tee on  a  sequestrated  estate.  The  trustee,  sold  certain  shares 
of  an  insurance  company,  forming  part  of  the  sequestrated 
estate,  and  wrote  the  assignation  in  the  purchaser's  fevour 
upon  one  of  those  sheets  of  paper  under  jm  unexecuted  lease. 
The  testing  clause  of  the  asaignation  bore  that  the  wosda  of 
the  lease  were  to  be  held  a«  erased.  A  note  of  suspension  of 
a  threatened  charge  for  the  price  of  the  shares  having  been 
presented,  on  the  ground  that  the  assignation  tendered  was 
oligectifmable — the  note  was  refused.  Loogmore  v.  Lindeay, 
19th  July  1845,  p.  566. 

Statute  56  Q$o.  iii.  c.  184,  Schedule^  Part  1— A^ 


xviit 
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IfaJeflman  grmnted  lo  A*  wid  Co-,  a  Arm  whn  were  liis  crtNli- 
tors,  a  letter wldrestvd  tnun  cmploytT^  in  ilrc-fiilluvfin^r  tcrm»; 
**  Tn  addition  t«  the  onicT  by  »m3  which  ytm  nireail)-  hoM  to 
tlie  extent  of  £100  in  favour  of  A.  and  Ctj.i  you  vill  please 
]my  further  to  these  t>itrtios  £1  fifj,  or  the  bnlnnco  vhlch  ninj 
be  found  due  roe  on  thw  wijrk,"  &c.  This  document,  whidi 
urns  not  ^ftimiped,  wus  dt*lrvfri?d  to  the  fmyc<*Es  an<i  by  liic^m 
to  the  tnuief»iu&n^fi  employer — ITeltT  thnt  iIjjs  vnia  an  order  fiir 
pnyment  of  money  otit  of  a  piirticTjbir  fund,  whitli  rni^lit  or 
might  not  be  aYailnblp,  (uid  llniC  hitTinf?'  b^xn  dfJivun^J  to  the 
pajec^fl  named  ttieretn,  it  wor  tmble  to  Ftamp-duty,  iiud,  btHn^ 
unstamped*  ei^uld  not  be  jiiclkHuIly  lookctl  at.  ^  Taylor  and 
oiherF  u.  iJotehiffOo  and  otberi*,  T3t"h  Febnwiiy  1S45,  p.  206, 

STAMl'— Oblif^mtion— Ajffn^ment— The  Court  refnse^I  toalloT^ 
«n  unBtampc>d  riifrcement  to  be  iiwc]  in  evitlcntf ,  but  ^Ji'laywl 
the  Cii^  tliait  the  purtieii  miglit  get  the  document  stftuipcd. 
Miller  ft.  ITiirvey,  7th  February  184S,  p.  TSB. 

■ Bee  Bili  of  Ezchnfipt. 

STATUTE  1017,  c.  IS— Frcscription— Church— Patronage- 
Crown — Opiniim^  The  annexed  prop«?rty  of  the  crown  j«  not 
cjTcepted  from  the  operation  of  the  jxisitiTe  prei>cription  under 
the  act  1617^  e.  12.  Lord  AdTocate  ?*,  Lewis's  Trustees,  &c^ 
loth  ilecembtjr  1844,  p,  90. 

1685^  e.  22 — Kntftil — Destination — Heirs  wlintsoeTer — 


Whcre^  by  an  entail,  the  destination  was  taken,  failing  a  psr- 
tieulnr  individual,  to  the  "  iieirs  whatsoorer  to  be  proareat4*d 
of  hi  a  boclj  f  and  in  a  renewal  of  the  title,  the  ueirtinatlon 
was,  in  the  same  event,  taken  "  to  his  heirs  wlmtsooTer,'*  but 
the  Ijitter  dee<3  refi'mxl  to  tlie  fonner  orit^,  iind  enntaiiiwl  a 
clause  excluding  heirS'jKJTtioners — Held  that  the  dentin  At  ion 
in  the  dee«l  of  renewal  wn^  a  propor  tailUc^l  destination,  and 
made  no  clmnge  on  thnt  contained  in  the  original  deet].  Stir- 
ling V.  Moray  or  llotne  Drumniond,  &C-,  28th  May  ia45j  p, 
359. 

Tt<?9o1utive  Ckusc  — A  Tesolntito  clanne 


held  Buffieient*  wliere  tiie  prohibitory  clause  was  Introduced  oa 
a  restriction  and  limitalion,  and  the  resolutive  clause  was  in- 
B^?rted,  "  with  and  under  this  condition  and  provision*  as  it  is 
hereljy  Condi tione<l  and  provided,  that  in  ease  the  mkl  Alex 
ander  Moray »  &c.,  shall  contra veen  tlic  otlier  before  written 
conditions  and  provisions,  restrictions  and  li  mi  tat  ions,  heroin 
contained,  or  any  of  them."  Stirlin-j  e.  Moray  or  Home 
Brummond,  &c.j  28rh  May  1945,  p.  359. 

Sale— IJVTierG  lands  wliich  were  includcfl 


in  a  deed  of  entail,  but  to  which  no  feudal  title  had  betni  made 
B^v  T'W^  vested  in  statatory  trustees,  under  a  private  act  of 
plrliament,  for  certain  porpoaes^-Held  that  the  hdr  waa  nflt 
entitled  to  oBenate  or  contract  debt  so  as  to  affect  them. 
Stirlinj^  e.  Moray  or  Home  Drutnmond,  &c.,  28th  May  1845, 
p.  359, 

1C96,  e.  25— Proof— Trust— Proting  of  the  Tenor— Res 


Jud icftta  —  Process  —  Re voca tion  —  Ci rcuni st aneea  in  wliieh 
held,  (l.)  That  a  father  who  hail  granted  conveyances  rjrfticte 
absotnte  of  his  ostat<3  to  his  daughters,  on  which  theywett* 
infeft,  ItarJ  failtKl  to  prove  that  the  conveyances  were  ni€?n>ly 
in  trust :  (2,)  TIk?  father,  as  the  custojiier  of  an  allepitHt 
back-lettt^  proving  tlie  trust,  was  reep^nisible  for  it,  and  ImiuiuI 
to  liare  proved  its  tenor,  supjiosing  It  to  have  Ixvn  liwt,  or  to 
have  referred!  the  trust  to  the  oath  of  Ms  dispotiees :  (3.) 
'l*liat  the  (?onYey(tneeft  were  not  revocable  as  deecjs  irnfrth  cftuf^i, 
Qmstion,  WTjethcr  the  party  was  still  entitled  to  brin*;  ii  prm- 
ing  of  the  tenor  of  the  alleged  back4etter?  tliiiUnere  f, 
CJialmers,  dc.,  i:ith  June  1S45,  p,  447* 

— ^^  I6l7t  c.  1S2— St%^  OurrA, 

—  1672,  e.  2,  and  l€9fi,  c.  a.V-Seo  Pr^tss. 

—  12  Geo.  iii.  c,  72,  |  37  ;  and  37  C^o.  iii,  e.  I3fi.  5  2— Sco 

BtUqf  Kjx^hmgt.  43  Geo.  iii,  c.  54,  f  14,  15— 8t..e  Pmiifh 
8tJiOi*hnaatfF.  48  Qeo,  IM  c,  151,  §  l(i ;  50  Geo.  iii.  C,  1 12,  | 
m,  37  ;  53  Geo,  iiL  C.  64,  §  3  ?  and  55  Geo,  iii,  c.  42,  |  gu_See 
/Vo*v.M,     55  Geo,  in.  e.  184,  Sc^hetlule^  Part  1— See  8hmp. 

6  Geo,  iv,  c.  12n,  §  40— Acts  of  Se*lerunt  12th  Novem- 
ber 1825,  (Burgh  Court  Act)  cap.  18,  §  3  ;  (Uuter^Imif^  ftnd 
Bill-Chamber  Act,)  |  71  ;  llth  Jidy  1828,  |  5;  loth  Juty 
18*%|  §  12G — Advocation— Process — An  adToealfon  under  the 
40ih  section  of  the  Sth  Geo,  iv.  c.  120,  and  relative  act  of 
sedermit,  held  ineompetent,  where  the  party  bringing  the 
ail roca tion  had  allowed  an  interlocutor  ordering  a  proof  to 
heeonte  final,  and  no  proof  having  prrtceedcti,  hail  mo  veil  for 
a  renewal  of  the  order  for  proving,  and,  within  fifteen  days 
after  the  interlocutor  renewing  the  proof  wa»  pronounciidf  had 


presented  a  not^  of  mlvoeatiott  of  both 
e.  Stewart^  7  th  l>?ceniber  1844,  p,  B& 

STATUTE  5  Geo.  iv,  c.  74,  §  15--Sl£^ak  I 
§  2,  5,  10,  11— See  A^«i^.  £  Geo.  iv.  c  I. 
Oea  iv.  c  120,  I  to — See  Bex  Nnvtter. 

2  and  3  WilL  ir.  c>  08^  |  17— robhc  Ciflktf 

tor^  Fisi!al — Reparatioii — Damagtn- Wroupii 

—A  pri^curatar- fiscal  prmenM  a  peiatiua  lad 

certain  justices  of  the  peaoQ  agahiat  a  pot^  lot  c 

of  the  statute  2  and  3  WHl,  iv.  c.  5B.    A  eouTieiiR  i 

tijM^n  which  the  party  was  given  into  eusiody  1^  ||t  p 

tor-fiscal,  and  committed  to  prison.    A  liill  of  fuf 

libenitirm  having  been  presented,  the  conrktion  i 

by  a  judgment  of  the  Court  of  Juatidsry,    IIk  ptf^ift 

brougitt  mi  action  of  damjig«s  agaiu^i  the  i 

but   did  not  give  a  montli's  notice  of  such  j 

tlie  eauie  thereof  previous  to  its  beiag  i 

by  tiic  atalute  in  the  case  of  all  actioiis  to  1 

against  any  person  for  any  tiling  ilone  in  •_ 

— Held  that,  aa  tlie  acta  for  wliich  dauiu^  wtft  i 

wert  "done  in  pnrsuanee  of  the  act;" 

was  therefore  i  ntitled  (o  one  nionth*i  notioeiit 

and  tliat,  as  no  such  notice  had  been  givfBi  I 

Lncoinpeleiit,    Russell  v.  Lang,  2(>th  June  IS 

6  and  7  Will,  iv,  c  42— Entail— Sdu  of  E 

—The  statute  G  and  7  Will,  iv,  c.  42, 

(entailed  lands  for  the  payment  only  i 

not  for  payment  of  those  itictirriKl  by  an  laslililcl 

vious  to  the  tailzie  being  re<:ordod  in  tlie  Ec^giiterif I 

Scott,  petitioner,  Nth  Fehruarv  l»4S,  p.  220^ 

I  Wia  iv.  c  69,  §  40 ;  and  5  and  6 

It*  15— See  Ship.     5  and  6  Will  iv.  c 
6  and  7  Will.  I  v.  e,  56,  %  U) — S^?0  Prt/etrnk 

2  fltid  3  Viet-  c,  41 — UjLukraptcy^ 

that  a  party  cannot  slop  se()uestTatioA  Itmi 
with  by  alieging  that  the  iietitioning  ^cdlAur 
afSdiivit,  ifpecified  or  valued  all  his  eeettritia, 
Paton's  Trustees,  18th  July  1^5,  p,  5^. 

I  Vict.  c.  41,  I  30,  31— See  JmriMdiemL 

c,  86 — See  AtIt*omli<JH,   I  and  2  Viet  e,  IIS» 
c«».    2  and  3  Viet.  e.  41,  §  9,  1  i,  15,  2L  68,  ^ 
1 15,  121  i  and  1  and  2  Viet,  c  118^  §  1      " 
titm.    2  and  3  Vict.  c.  41 — See  E^hh^m. 

S13  B  MIS.S1  t)N— Iteferenco— Expinse*— I'hjew*— TV 


dera  of  an  action  iiaving  been  found  liablu  in  tk 

expense^  etiterwi  into  a  joiut  minute  wi!hilie 

ing  LliuL  the  auditor  should  rejiort  hi- 

aecunnt  to  the  Lord  Ordinary  who  1 

in  the  eause,  instead  ofniakintr  ^»-  - 

ft£  in  c  omnion  form.    The  audi  ( 

retKJrt  to  tiie  Lord  Ordinary,  an  i  i 

a  sum  in  full  of  cxrtiiin  exfi^'n^'n,    i^«i:rvudi  lu  t^ 

his  Jjonlship'fi  eonsideruliun^  as  well  h»  lb*'  taw«BA^* 

tajEed  by  the  noditor^-Held   that   u  ■ 

pjvrtics  was  otjoivalent  to  a  referem 

with  which  the  Court  would  noth.iiJMM.    ;.^4- 

gay  (',  Uon- Accord  Marine  lusaranot*  V43mputj^lMh 

1&45,  p,  239, 

See  Arhitmihfu 


ent«^^HI 


St'BSTlTUllON— See  Trwft. 

KUCCESSION— CoUalion— Fw   and   Llfereu,        .    . 

pont*d  liedtago  tti  a  wifb  and  husband,  **in  coogt^  **,** 

UfeK-nt,  and  longer  liver  of  ihtan,  an  '  ^' 

eldeal  ton,  his  b«iri  or  a^^^^ii^nicvs  w  ! 

in  tliQ  eirtfumstaDQ««>  that  tlie  hu^jibi^ 

son  was  liound  lo  collate  the  heritriijt*  b^U^n^  ' 

faiht^r's  inoveable  prutierty.     Fi^iber  and  otbtr>*»i^*i 

Others,  19th  KoremlxT  184-f,  p,  59. 
■       Bee  J'^itfiiii  J'hctifr,  For  dipt,  IlQmohgaiiA  i 

SUMMONS— See  £jrpfrutrs.  Trf^rw,  nnMJvtmm.  Sik 

AMENDMENT  OF-^Sii?  iVpew 

SUPEUIOB— Vassal— Accn*tion  — Entail— Title  to  M' 
Jus  Tertii*  20th  Geoi  li.  e.  r^  |  Xii — Prt**^P»— TV  "(^ 
Hty  of  the  lands  of  A  foriii.  '  idM^^s**^** 

It  family,  undeT  the  14  ri:  pt»  tmd  '^ 

lands  of  A,  to(»k  the  liiat  i  '*  '^-'  •'  ^ 

siiai  under  tlie  K  initinl.      I 
having  coniplcteti  a  tith^  '■•       r    •    ,  , 
granted  o  pfiicu^itt£^jiiti^^j«^g^^4ii^-4S^«^^      ' 


IM>SX; 


six 


flwwrofMmt>H14o^iponwhkdihetipede>ciownMdarttr 
ofretignatioii,  bat  did  not  take laMltDent.  He  thMisoldthe 
•nperiori^  in  4«Mtion  to  B^  the  na  of  C,  on  oendition  tliitta 
Ufeient  vote  fhoold  be  oonttfitated  orer  half  of  the  lands  In 
flmnir  of  any  person  whom  he  (D)4iOnld  name.  Dthenctm- 
verwttoF  in  UibnMift  one-half  of  the  sipelpioiity,  byadispo- 
situm  oontainingr  an  assignation  to  Ihe  open  pvecept  of  same 
In  his  ozawn-oharter  of  resignatioB,  and  on  this  B  was  inftft. 
Of  the  sflMe  date,  in  implement  of  the  sale  to  E)  it  was  said 
that  D  eiesnted  of  dimsitifMi  in  flhrodr  of  £  So  the  whole 
sayeiiori^,  subject  to  Fs  liiorant  of  the  hall  This  dispoii- 
tion  was  lost  £  hitTing  been  thereafter  seqnestvated,  O  was 
elected  tmstae  on  his  estates.  G  sold  both  the  dMMam  mife 
and  simeriorily  of  the  lands  of  A.  H  bdnght  the  donmrnm 
utile.  JbonghtthesqpcsiorityintimstforK.  £a  oenseqoence 
ofthelossofD's&posUiontoEyl^thesoaofDv  doncuKTsd 
with£  and  G  in  snnting  a  Mw diqpositian  to  J,  eontainfag 
an  assignatian  of  the  abote  i^ieeept  in  D*s  ciown-«harter, 
whioh  remained  nnexseotedas  totiiefbeof  that  one-half  of 
the  snperionty  which  had  been  lifereatod  by  F,  bat  renonnced 
in  J's  fityoar.  J  resigned  this  half  of  the  saperlority,  andoot 
a  CMwn-chavter  in  his  finromr*  J  then  granted  a  dispemon 
in  ihnmr  of  K^  and  therein  assigned?  to  him  the  nneiteonted 
precept  in  the  fawt  mentioned  crowa-diarter*  It  was  diseorw- 
ed,  howeree,  <hat»  tar  the  disporition  whicb  L,  E  and  G,  had 
oonoorred  In  granting  to  J^  a  bldnd^  had  been  oosunitted. 
Tb  oMate  this,  snd  taUdate  K's  title>r«  aocrstibiniy  a  new  and 
ooneet  disposition  In  J's  ftiToar  was  obtained  ftom  L*  This 
new  diflpoiition  eontained  an  assignation  to  the  prsoepi  of 
sashie  in  D^s  crown-<^iarter,  and  J  was  infeft  thereon  In  the 
whole  snperkdsy.  K  then  biongfat  a  dechurator  of  non-entry 
of  thathalfof  thehmdsof  AIn  tiiesnperiorilyof  whidi  Fhad 
been  liferented.  H,  the  pnsdiaser  ^  the  donMum  tiriZs,  ad- 
mitted that  he  waa  Tasssl  in  these  hmdS)  and  that  tiiey  were 
in  non-entry,  but  oljected  to  K*s  title— Held^  That  as  O  had 
taJken  an  entry  from  Jy%  author,  and  as  H  derived  his  right 
from  C  throngh  £,  it  was/itt  «ert&' of  him  to  object  to  the  rii^t 
of  snperiorij^  of  D ;  and  that,  beddes,  D^s  right  was  nnok^ec- 
tionable:  That  a  proving  of  the  tenor  of  the  lost  dispoution 
was  not  necessary  in  the  drcnmstanoes :  That  objections  un- 
der the  20th  Geo.  ii.  c.  50,  to  the  alienation  of  the  superiority 
wen  jus  tertH  of  the  vassal,  and  that  J's  new  title  under  the 
second  disposition  and  infeftment  fromL  aocresoed  to  K's  title, 
but  that  it  was  sufficient  fbr  K,  in  Ins  summons  of  declarator 
of  noa-entiy,  to  libd  generally  that  he  was  superior  of  the 
lands,  conform  to  his  chaster  and  saauie^  no  other  writs  or 
titles  being  libelled.  Inaes  v.  Gordon,  aotfa  November  1844, 
p.  64. 

5IJF£SI0R  AND  VASSAL— Corporation— Title— WhsMsn 
ineorporalion,  having  obtained  a  diiposition  centainii^  pro- 
curatoiy  of  resignation  and  precept  of  sashie^  tbok  infeftment 
on  the  precept,  and  assigned  the  unexecuted  procaratofy,  re- 
serving its  own  infeftmenfc— Held  that  apartv  who  competed 
bis  title  on  the  procnratory  as  superior  oould  not  citjeot  that 
the  incorporation — from  which  his  own  right  was  originally 
derived— was  not  truly  entitled  to  the  character  and  privileges 
of  an  incoiporation.  Gardnor  v.  Trinity  House  of  Leith,  38d 
January  1845,  p.  145. 

Eeu— Boad — Circumstances  where  asuperier  had  foued 

certain  lots  of  building  ground^  forming  part  of  projecSed 
etreets,  suramnded-bv  Us  own  properly,  l>y  reference  to  a  plim, 
vhloh  did  not  shew  that  the  road  in  front  of  the  street  bound- 
ingf  the  building  plan  on  the  west  extended  b^rond  the  north 
end  of  that  street  or  to  an  a^iacent  village  on  the  other  side 
of  a  stream,  winch  was  also  on  the  superior's  pttyerty— Held 
not  to  restrict  the  superi^Hr  from  making  apubUc  road  through 
hia  own  ground  oonnectiag  the  north  end  of  the  street,  as  laid 
down  on  the  building  plan,  with  the  adjacent  viUage.  Bris- 
bane and  others  v.  Luig  and  others,  7th  Eebruary  1845,  p.  192. 

SUSPENSION— Process— A  suspender,  whose  note  of  suspen- 
aion  and  liberation  had  been  refined  by  the  Lord  Ordinary  on 
the  bills,  rechumed  ;  and^  the  ree<»d  not  hairing  been  dosed, 
tendered  a  minute  pleading  prescription  of  the  bill,  the  dili- 
gence on  which  was  nnder  suapen^on.  The  minute  was  al- 
lowed to  be  received.  Penovan  v.  Cahrns,  1st  February  1845, 
p.  182. 

SeeAUment,    BiU  of  Exdtemge,  Proems. 

rOSFENSION  AND  INTEBBICT— Documents,  Custody  of— 
A  party  presenteda  note  of  suspension  and  Interdict  to  pro- 
hibit another  party  from  destreyhig  or  parting  with  the  pos- 
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session  of  ovtafai  doeoments.  •  The  Conti  leAised  the  oate 
as  umieoessarv,  In  respect  the  party  againaliriioin  the  inSsr- 
diet  was  sought  stated  tiiat. he  was  willing  to  retain  tlie  Utters 
untfl  all  the  lights  of  parties  weore  disposed  of.  QariterMsuB 
field,  14th  Deoember  1844,  p^  107.    ^ 
8USP£NSI0N  AND  INXfiRDIGT— See  Aucsfs^ 


TAOrr  BELOGATION— SeeXea<&nl«mf  Teaaat 

TEINDS— AugraentatioEb— CianTonistanoes  in  which,  winrs  a 
minister  appBed  for  an  augmentation,  without  be^able^to 
shew  ai^  material  change  (^drenmstanoes  on  his  paidsh^unce 
thepreviouB  augmentation  twenty-one  years  before,  theOonrt 
x«Ai8ed  an  augmentation.  Minister  of  Graitn^  v.  Bui  of 
Mansfl<}M,  18th  Deoember.  1844,  p.  109. 
'"  BeataiBollih~The  payment  ior  809  yeaxa  of  « two  and 
a  half  bolls  parsonage"  from  certain  lands  in  one  parish  to  the 
titular  of  another  parish,  does  not  give  him  a  right  to  the 
whole  teinds  of  these  lands,  on  the  groimd  that  th^  wese 
rental  boUs^  in  opposition  to  the  claim  pf  the  titular  4)f  the 
teinds  of  this  parish  in  which  the  lands  are.  aotuaUysiSaated, 
and  who  is  proved  to  have  also  drawn  teinds  from  the  lands. 
College  of  Glasgow  v.  Trustees  of  late.  £.  ef  SgUato%Sd^uiy 
184{K^p.M$. 

Valuation  of  Teinds— Bednotjon—Lease^-Whens  /an 

entailed  proprietress  in  aa  action  against  the  crown  and  its 
tacksman,  had  obtained  a  valuation  of  her  teinds,  and  had 
thereafter,  in  an  action  against  ti^  tenant,  reduoed,  as  eon- 
traiy  to  the  entail,  the^  lease  which  had  been  taken  as  the  rate 
of  the  vaiuatioui  the  Court,  in  the  ^iieuastanoeS)  dismissed 
an  aotioii  by  the  Officers  oC  State  to  the  reduction  of  the  va- 
Inatioa.  Offloeniof  State  v.  Andwsoiv  37th  Februasy  1846^ 
p.  868. 

TENDER— See  .ErpsRSM. 

TESTAMENT— ^>tosr  dictum^  It  la  toocpmetent  to  alteiv  om  a 
presumption  of  the  testator*^  intention,  what  is  distinctly  ex- 
pressed in  his  testament.  GowanorNichGflson,andHnshand9 
V.  Wm.  Gowan's  Ezeontors,  14th  February  184S,  p.  21(L 
■  Forum  Competens*— Eneontor— Foreign^-^urisdiotian 

-Process— A  testator  died  in  the  East  Indies  leaving  a  will, 


whereby  he  appointed  a  mercantile  firm  there  to  be  1 
enters*  One  <n  the  partners  of  that  firm  administered  to  the 
will  according  to  the  law  of  the  East  Indies,  and  another  p«t- 
ner  expede  confirmation  before  the  Commissaiy  of  Edinbuigfay 
the  testator  having  left  ftmds  in  Scotland.  The  exeeutor  eon- 
firmed,  proposing  to  carrv  the  ezecutry  iVmd  abroad :  the 
residuary  l^tees  arrested  in  the  hands  of  the  holder  o£tbe 
ftmd,  to  found  jurisdiction  against  the  executor,  and  there- 
after raised  an  action  against  the  executor  for  payment  of  the 
fhnd  to  them,  or  for  its  investment  in  Scotland.  The  eaeca* 
tor  having  objected  preliminaiy  to  the  jurisdiction  of  the 
Court — ^Held  that  the  Court  had  jurisdiction  f  but,  Opmwn^ 
That  this  was  no  bar  to  a  subsequent  finding  on  tibe  merits,  on 
«cause  shewn  by  the  executor  that  it  would  be  in€aq>edient  to 
call  the  executor  to  account  in  Scotland.  M^Morine,  Ac*,  v. 
Cowie,  leth.  Januaiy  1845^  p.  135. 

Succession^- Vesting — Assignee-^Executor  —  Condi- 


tional Institute— Trust-%A  party  died  leaving  a  trustrdiapo- 
sitlon  and  settlement,  whereibty  she  appointed  her  trustees  to 
pay  the  yearly  interest  of  the sesidue  ether  estate  and  ^eets 
to  A,  during  all  the  days  of  her.  lifo.;  and  in  case  A  should 
many  and  have  a  child  or  children,  the  trustees  were  directed 
to  pay  over  the  residue  itself  to  such. child  or  childien,  and  to 
the  issue  of  such  of  them  as  might  be  dead,  ^  share  whidi 
would  have  bdonged  to  their  parents  if  in  life;  and  fiiiling 
snch  duld  or  chilfh-en  of  A,  or  their  issue  existing  at  A's  de- 
cease^ then  the  trustees  were  directed  to  "  psy  over,  dlspene 
and  conv^,  the  said  residue  and  reversion  to  B,  her  hehu, 
executors  and  assignees."  B  survived  the  testatrix,  and  died 
after  having  execiUed  a  trust-disposition  and  settlement,  con- 
veying her  interest  in  the  above  residue  liferented<  by  A  to 
her  trustees,  for  certain  purposes.  A  survived  B,  and  died 
unmarried.  In  a  competition  between  the  trustees  of  B  and 
her  next  of  kin— Held,  that  as  B  had  predeoeased  A,  so  no- 
thing had  vested  in  hw,  and  oonsequentl^jr  that  the  assignation 
of  bear  interest  in  the  above  residue  was  invalid  $  and  Uiat  the 
next  of  kin  oi  B  were  entitled,  as  conditional  institutes  of  the 
testatrix,  to  succeed  to  the  residue  of  her  estate.  Be|l  and 
Ramsay  v.  Cheape  and  Macintosh,  2l8t  May  1846,  p.  342, 

Liferent  and  Fee— a^rust— A  testator,!!^ 
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his  truRt-soUlcmcnt,  rlir^ted  hii  trustees  to  pay  m-or  om- 
hftlf  i>f  the  rcfiiduo  of  hi»  mefltis  Rnd  estate  to  hi*  nephew,  **  at 
the  firat  tenn  of  WLiitaunda^  or  Bfartmmiut  after  the  deoCMJie 
of  the  hngost  IWer  of  tne  finri  my  said  spouse."  By  a  iuInmi- 
qTiciit  eodieil,  the  testator  confcriwl  on  hia  irife,  in  tmae  of 
her  survWanc^  a  power  of  t-c^tin|r  on  the  resiidue^  to  th'O  ex- 
tent of  ,£600.  The  testator  was  sun  i  vet!  hy  his  widow  %ni\ 
nephcvf*  but  the  nephew  ptiedeceased  the  t<?9taior'»  widow— 
HeM  that  the  half  of  the  feBulne  direotcft  by  the  settlempnt 
to  be  paid  to  him  vested  iu  him,  notwithstanding  his  prefJe- 
cenamg  the  liibrentri^^  a  morfe  testntQrk.  Kilgour  and  J^mb 
Murray  v.  KiJgom-  and  othersT  l^th  Febmary  \M\  pn  222. 

TliSTAMEXT— See  Fnrh^r.  Fnrfkm.  HamQimjamiu  Process. 
Proof.  Pmimwn  to  ChiMrfn.   Trmt.    Wrif. 

TfTLE^  Bankrupt— Sequestraiion  —  Tnisteo — Competition — 
Heritable  t're<litor^ Interdict — Circutn stances  in  which  the 
trustee  up:tn  a  jw*<jueatratet1  estate  tKjrrowed  certain  title-deeds: 
fh>[n  the  agent  of  an  heritable  cn^itori>f  the  bankrupt—lie  Id 
to  preclude  hiiu  from  makjoi;  up  a  title  upon  those  deedsjex- 
clusi>re  of  the  creilitor*8  title^  and  intt^rdict  f^^ranced  till  the 
qaee Lions  disputed  between  the  parties  in  regard  to  tht'ir 
rigrhts  to  these  de^a,  and  to  the  use  thereof  should  be  deter- 
mined. National  Bank  of  Scotland,  aod  John  Baikiet  v.  Irvine 
and  Rendall  (John ston*s  Trustees,)  and  others,  21st  December 
1844,  p,  126. 

— * See  Tn  fa  dirt.  SHpcrktr  and  Vassal. 

TO  INSIST- See  Banhvpt 

TO  OBJECT— Seo  JurkdicUon.  SNperinr, 

TO  SUE— Bankrupt— SL><iuestTation— En tail*-Trti*l— 

Personal  Exception^ — Heir— A  party  died  le.aTin(2jatrnat-deed 
in  favour  of  certain  trustees,  ami*  inier  fdias,  of  his  two  sons, 
whereby  he  directed  them,  inter  alia^  to  invest  £80t»0  in  land, 
to  be  entailed  on  his  second  son*  The  trust-deed  farther  di- 
rected the  entail  to  he  recorded,  but  it  contained  a  clause  de- 
claring that  the  trustees  should  not  be  liable  for  omissions. 
Land  was  accordingly  bought  and  disponed  to  the  second  son, 
under  the  fetters  of  a  strict  entail,  and  on  this  disposition  he 
was  infeft.  The  trustee,  however^  neglccred  to  record  the  en* 
taJL  In  security  of  certain  proposed  advances  which  were 
afterwards  made,  the  second  son  dinpone^^l  the  entailer!  land^ 
to  his  elder  brother,  who  wa»  accord injjly  infeft  therein,  the 
eldest  son  of  the  disponcr  also  executing  in  favour  of  the  dis* 
ponee  a  relative  bond  of  relief  of  the  propofied  advances.  On 
the  disponer's  death,  hts  eldest  son  served  himself  heir  in  ge- 
neral to  his  father,  and  thereafter  became  bankrupt,  and  was 
sequent mtefl— Held  that  the  trustee  in  his  seqiic&tration  was 
DOE  entitled  to  reduce  the  security  of  the  disponee,  although 
the  latter,  as  one  of  the  tniatees  of  his  father,  had  omittt-d  to 
rcconl  the  entail  in  contravention  of  which  the  disposition  in 
his  favour  bad  beeu  granted.  Brock  v.  Spoira,  &c^  loth  June 
JS45.  p.  440. 

TRANSACTIOX— See  Enr^il  Tinat 

TRANSFEREKCi:--See  Process. 

TRIENNIAL  rHESCRirnON-Partnorship-Cb^iiinfttancps 
in  which  a  letter,  written  in  the  name  of  Galloway  and  Co., 
by  a  partner  of  and  entitled  to  hind  the  yet  undrssolve*!  firm 
of  Galloway  and  Anderson,  trading  in  the  same  line  of  bu.'*i  - 
ness,  but  in  a  separate  locality,  and  addressed  to  a  customer 
with  wliom  G.  and  A.  dealt,  was  held  to  be  the  writ  of  that 
company,  and  to  elide  the  triennial  limitation.  Treacher  t\ 
Oallowai?  and  Anderson,  and  Thomas  Anderaon,  19th  Novem- 
ber 1844,  p.  55. 

TRINKETS— See  PfirV^ra™/i<T. 

TTBUBT  — Bond  and  Disposiiion  in  Recuri  ty  —  Eedemption, 
Power  of— Certain  trustees  lent  trust-funds  on  a  bond  and 
disposition  in  security,  which  contained  a  dtsclaration  that,  in 
a  particular  event,  "  it  shall  not  be  lawful  for  the  said  trus- 
tee* to  uplift,  n?ceiye  or  discharge"  a  particular  portion  of 
those  funds,  "  without  llie  conJient  of  the  persona  therein  in- 
tere«t4?d,"  some  of  whom  were  persons  nasciturL  The  bond, 
however,  contained  an  unlimited  power  of  redemption,  on  uon- 
aignation  hy  the  debtor  in  manner  provided  by  tfie  deed.  The 
event  having  occurred,  an  J  the  debtor  havinf*  thereafter  paid 
up  the  debt,  and  received  aforiual  dischairgc  from  the  trosteea 
— Circumstances  in  which  held  that  such  payment  was  cor- 
rectly made,  and  that  the  dischnrge  by  the  truatecD  was  valid 
wad  competent.  National  Bank  of  5cotland  v.  A  and  C.  Bogle, 
ISth  February  1845.  p.  206. 

Chiuse— Substitution— Conditional  Institution— Where 

a  truster,  hAving  provided  a  Itferent  of  bsilf  his  property  to  bU 


daughter,  dirceted  his  tnisteesi,  "  tipon  the  iJ^lh  ftf  1 
Isabella  Allan,  and  leaving  tawiiil  isic^e,"*  to  coatmfs 
over  tJie  iatne  *'  to  and  in  favour  af  sucli  diild  i 
and  in  ewe  of  the  dettth  of  cither  of  tbt  m  wittuiotl 
to  the  survivors  or  lurvivor  of  them,  equally  i 
ihare  and  ^hare  ulike,  in  fee  and  property  ;  and  all  i 
itlgi"  to  certain  othtr  parties—  Held,  on  the  death  tdhiA 
Allrtn,  leaving  lawful  ha^ne^  that  the   trufitt-tia  wert  Iwr 
convey  to  tht^ni  in  fee  and  pfi>perty,  bat  without  aoj  lu.  , 
destination.     iUJatrs   Trueax^   v.  Fleming,  4Cn       ^  ^ 
1345,  p.  472. 

TUi:ST—CoTitract— Bankrupt— Sequestralio 
in  which  held  that  accefi§ion  to  a  trust-deed  bjai 
of  the  ereditora  cd  the  trui^ter.  hindit^  them  to 
diligence,  did  not  Imr  an  acceding  cr^itor  Itodi 
tlie  truster's  s^^qucz^tration,  tfie  bonajidr^  of  the  4 
deed  of  accession  having  been  violate^]  ty^  ilwe  i 
oon^aoDeding  4'rediter  l>eing  m  e«r#iii  of  i  ' 
preference*    Jopp  *'.  Hay,  14th  Dc-ecmbs^r  1844, 

Evpensesi — A  p;Tatiiitous  tnt*t^\  after  bav 

fide  resiifted  an  action  by  an  annuttaot  utadcr 
subsequently  compromiied  the  tmm  bgr  iiMilyQt 
account  of  rhe  annuity,  And  pnyinj^  ife  cacpenfloi  iilTj 
Held  that  he  was  not  eotiU^  in  hi* 
against  the  anntutant  any  of  tlm  esp^nset  J 
tion,  hut  he  was  entitled  to  do  so  against  th^l 
teres  ted  in  the  trust.    Anderson  md  otJiert 
Trustee^  iSth  November  IS44.  p.  43, 

Judicial  Factoir— Curator  Ik^iis-^I^aat^ 


— Eesidue— Election^ Approbate  and  li^foli 

A  party  who  Wiui  survived  bj-  an  only  child,  a 

lunatic,  letlatrust-dispi^sitioii  and  settlem4.'nt,  wt 

veye<l  to  trustees  his  whole  property,  heriubte  j 

directing  them  to  reali^i?  tiie  whole  of  hjc  \ 

and,  as  soon  aa  convenient  thereat^er.  to  invest 

in  land,  and  ''  thereafter  to  hold  and  entail  tlntr  i 

ner  therein  mentioned.**   He  farther  diriccml 

such  part  and  portion  of  the  incoine  of  n^  i 

they  shall  ace  uadVii  And  proper"  fbr  hia 

Ancl  in  the  evfpt  of  his  ton's  rr-^^^^.  i-^-  or  dciitli^ 

reeted  hia  trustees  to  execute  ,  >  .  lQ  of'  hi*  i 

**  aa  well  aaof  4nch  lands  as  mn  v  i    :  <  -c«d  i 

my  personal  property  s<i  dir^-ct^ii.i  tu  bt  invented  i 

in  CivouT  of  his  eon,  if  he  should  be  restored  to  \ 

the  heirs  of  his  body  i  whom  failing,  to  ■ 

tutes.     A  mm^r  bonis  baring  heeo  thef^ttller 

the  lunatic— Held,  iu  a  det^lanUor  iit  lua  iofti 

the  curator  bonii  waa  not  buond,  on  bebftlf  of  liu  < 

whether  he  should  claim  Mt  light  of  iegtim  or  j 

rights  provided  in  his  favour  by  his  iather's  «ett] 

That  the  trustees  were  not  directed  or  csititicdL 

tniat-deed,  to  ejcecute  an  entail  of  the  kndi  thattfOM 

to  them,  or  of  the  latids  to  h&  pardma«d  1^  tta^  till 

nattc's  convalescence  or  death,  3*  That  tlwteel 

or  to  be  drawn  by  the  trustee*  from  the  troslcKa  t 

table  and  moveable,  between  the  period  of  hU 

execution  of  the  entail,  after  dedtictUnt  of  ill  p 

ouC  of  such  annual  produce  towards  the  msiiili 

I  uoatic,  bcl  ongod,  or  should,  ^  it  fy  1  dw^  1   * 

as  undisposed  of  reaiduii,  toid  that  hi*  > 

titled  to  recover  the  same  tj^m  tlietmitcci»  i 

to  the  right  of  the  lunatic^  or  hk  reyoeutKth^ 

to  exerelsQ  the  right  of  elcclion.    (Mnitr  dknm^  n^Mi 

infer  recognition  of  the  tnut-dei^  if  the  * 

whole  of  snch  mcome  as  free  residue^  withotttt 

from  the  expenac  of  the  ward's  austctutaoe. 

buira  Trustees,  &x^  lath  Jmao  IU%  p*  4dl. 

Jujy  Trial  —  Kxeeption  ^  Bepmlian  — Ct^  ^ 


Frooeas— A  party  died  leaving  a  tmat-Mttkaiant, 
certain  perscjns  were  nominated  ber  truptw^  md ' 


persijns 
em  pled,  by  a  special  clause,  ftiDm  liability  fori 
One  of  the  trustees,  who  waa  allowed  by  bb  * 
hold  the  lialance  of  the  trust- funds,  bernnio  f 
beneficiary  under  the  triwt  having  made  ft  < 
the  trustees  peraonally  for  paynient  of  thk  I 
was  a^ljusted  to  try  the  quesiioix  whetber  the  f 
fully,  and  in  c»>ntfavcDtion  of  his  duty  ae  Ini 
ed  the  balance  of  the  trust^fuiids  to  ivnidii  in  hii4 
hands,  to  the  loss,  iiyury  and  dftitti^  of  li»  tM 
Judge  directed  thepi7e*^t^f4»^^^W*«l 


■ii 
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tecs,  it  is  incumbent  on  tlie  pursuer  to  prove  that  they  were 
Ij^uiltj  of  gross  and  culpable  negligence."  A  verdict  was  re- 
turned for  the  defender.  An  exception  having  been  taken  by 
the  pursuers  to  tlie  above  charge — Held,  1.  That,  under  tlie 
trust-deed,  the  defender  was  only  liable  for  gross  and  culp- 
able negligence.  2.  Tliat  the  issue  was  a  general  issue,  under 
which  the  presidhig  Judge  was  entitled  to  direct  the  jury  in 
jx»lnt  of  law  upon  tlic  case  made  in  evidence  by  the  pursuers 
at  the  trial  Opinion,  That  where  an  exception  is  taken  to 
tlie  charge  of  the  presiding  Judge  on  the  ground  that  the 
issue  has  been  thereby  miscoustrued  dr  withdrawn  fh>m  the 
jury,  this  ground  of  exception  must  be  stated  when  the  ex- 
<*eption  is  taken,  and  must  appear  on  the  face  of  the  bill  of 
exceptions.  Home  and  Mandatory  v,  Menzies,  lOth  July 
1845,  p.  522. 
^KUST— Power— Clause— CSrcurastances  in  wliich  a  party  hav- 
jnir  transferred  a  large  amount  of  guvemroent  stock  to  trus- 
t(^^  to  be  divided  into  twelve  parts,  and  the  produce  applied 
ohiefly  for  educational  purposes,  and,  inter  a^  one- twelfth 
t<>  be  transferred  to  the  Town-Council  of  St  Andrews,  **  the 
interest  and  produce  thereof  to  be  by  them  applied  towards 
the  moral  and  religious  impn>vemcni  of  that  city,  and  such 
other  useful  permanent  works  connected  therewith,  as  tlie 
»aid  last  mentioned  Provost,  Magistrates  and  Town-Council 
itiiall,  from  time  to  time,  under  thb  superintendence  and  with 
the  approbation  of  the  Lord-Lieutenant  for  the  time  being  of 
the  county  of  Fife,  and  the  said  trustees,  or  tlie  survivors  or 
survivor  of  them,  (certified  by  writing  under  their  hands), 
ilirect" — Held,  1.  That  the  moral  and  religious  improvement 
of  the  city  constituted  the  primary  purpose  of  the  grant,  and 
that  the  Town  Council  were  entitled,  at  their  own  hands,  to 
vote  sums  for  such  "  moral  and  religious'"  purposes.  2.  That 
appropriations  for  ^  other  useful  permanent  works"  connected 
with  the  improvement  of  the  city  might  be  made ;  but  that 
these  last  required  the  approval  both  of  the  Lord-Lieutenant 
and  of  the  majority  of  the  trustees.  Town-Council  of  St 
Andrews  v.  J.  Erskine  Wemyss,  fee,  17th  July  1845,  p.  583. 
Trustee's  liability  for  Factor — Opinion,  A  gratuitous 


trustee,  who  acts  in  houajide.  under  a  trust-deed  containing  a 
claus^e  giving  power  to  apooint  fiictors,  atid  declaring  the 
trustees  shall  "  not  be  liable  in  omissions,  or  for  n^lect  of 
<llligeuce,*  is  not  liable  for  failure  in  diligence  on  the  part  of 
a  factor.  Anderson  and  others  v.  Cameron's  Trustees,  12th 
November  1844,  p.  42. 

Trustees,  Powers  of— Transaction — ^Process— Circum- 

«(tances  in  which  trustees  (acting  under  a  trust-settlement  in 
^rhich  there  was  a  power  of  sale  and  disposal  of  the  heritable 
subjects  conveved,  but  no  express  power  to  compromise 
claims  of  debt,)  having  compromised  a  trust-debt  due  by  an 
Heritable  bond,  the  debtor  in  which  was  a  oo  trustee,  who 
was  bankrupt,  with  the  sanction  of  a  majority,  and  in  op- 
position to  a  minority  of  the  legatees,  were  held  to  have  had 
}x>wer  to  compromise  the  debt,  and  to  have  done  so  bona  fide 
And  for  the  benefit  of  the  trust-estate,  the  objectors  having 
Tt»fused  the  bond  which  was  offered  to  them  at  the  price  for 
«rhich  it  was  compromised  and  assigned,  and  having  failed  to 
4?hew  that  more  could  have  been  made  of  the  debt, — Qpwibii, 
I .  That  trustees  have  always  an  impFied  power  to  dispose  of 
^he  trust-estate,  and  settle  trunt-claims  where  that  is  neces- 
sary tor  the  fulfilment  of  the  duties  of  their  ofllce,  unless  it  is 
1imite<l  or  excluded  by  the  trust- deecL  2.  That  a  question  as 
to  want  of  power  to  transact  and  compromise,  as  being  uhra 
4-ires  of  the  trustees,  cannot  be  competently  raised  under  a 
-nummons  which  does  not  embrace  a  reduction  of  the  transac- 
tion, but  is  limited  to  conclusions  of  count  and  reckoning. 


Clelland  v.  Brodie  and  others,  (BeU's  Trustees,)  ISth  Novem- 
ber 1844,  p.  46. 

TRUST— See -ao#i*ri9>t  Faetor,  Obliyatum,  Pirccets.  Sale,  Testa- 
ment  Writ. 

TKUSTEE— See  Banknmi.  Process.  Title, 

TRUSTEE'S  LIABILITY  FOR  FACTOR— See  Trust 

TRUSTEES,  POWERS  OF— See  Trust 

TUTOR— See  Factor  loco  Tutoris. 

u 

USAGE— See  Harbour. 

OF  TRADE— See  Proof, 


VALUA'nON  OF  TEINDS— See  Teinds, 

VESTING— Provision  to  Children— Parent  and  Child— A  fa- 
ther having,  by  a  bond  of  provision,  bound  himself  **  to  make 
payment'*  to  bis  younger  children  nominatim  **  equalhr  among 
them,  and  the  heirs  of  their  respective  bodies,  and  the  survi- 
vors and  survivor  of  them,  of  the  sum  of  £4000  sterling,  and 
that  at  and  against  the  first  term  of  Whitsundav  or  Martin- 
mas that  should  happen  after  the  decease  of  the  longest  Uvei^ 
of  him  and  his  spouse,  with  interest  from  the  term  of  Can- 
dlemas, &C.,  immediately  preceding  his  wife's  death,  and  the 
deed  having  been  instantly  delivered  and  put  upon  record, 
and  the  father  having  died,  survived  for  many  years  by  hit 
wife — Held,  with  reference  to  the  foregoing  and  other  clauses 
of  the  bond,  that  a  provision  had  vested  in  a  daughter  who 
had  predeceiased  the  wife.  Allardioe  v.  Latour,  31st  Janu- 
ary 1845,  p.  175, 

See  Testament. 


VIDUITY— See  AUment 
VITIATION— See  Writ 


w 


WARRANT  TO  TRANSMIT— See  Process. 

WITNESS— See  Expenses.  Jury  TnaL 

WRIT— Holograph— Teabiment—Reductiom—Eraaure— Trust 
—A  party  executed  a  holograph  truat-dispositioa  and  eettle- 
ment,  whereby  he  (Msponed  his  whole  estate  and  eflbcts  "for 
certain  trust-purposes  to  six  tnistees,  (who  were  not  beae- 
flciaries  under  the  trust,)  or  to  the  persons  to  be  astumed  by 
them,  and  the  survivors  or  survivor  of  them,  the  migor  part 
surviving,  accepting  and  residing  im  Scotland  being  always  a 
quorum.  The  deed  also  contained  a  eiaaee  apart  appointing 
the  truster's  widow  '^  to  be  always  one  of  the  quomm"  of  his 
trustees.  In  the  dispositive  clause  of  the  deed,  the  namee 
and  designations  of  two,  and  the  name  of  a  third  of  theee 
trustees,  were  written  on  erasures ;  but  proof  was  oflfored, 
that  what  was  written  on  the  erasures  was  also  holograph  of 
the  truster — Held  that  the  erasure  in  this  case  was  not  m 
substantiaiibus  f  and  Obiter  dicta,  1.  That  the  doctrine  of  vitia- 
tion by  erasure  is  not  applicable  to  holograph  deeds;  and,  2. 
That  the  question  of  whether  the  words  written  on  erasure 
were  holograph  admitted  of  parole  proof.  Roberteon  v.  Ogil- 
vie's  Trustees  and  General  Kirk-Session  of  Dundee,  SOth 
December  1844,  p.  117. 

Vitiation— Bank  Order— Proof— Vitiation  of  the  date 

of  a  bank  order  held  not  to  prevent  its  being  used  and  refer- 
red to  in  an  action  against  a  cautioner  for  the  sum  paid  there- 
on, although  no  explanation  was  given  of  the  alteration  appa- 
rent on  the  face  of  it.  Grant  n.  Johnston,  18th  January  1845, 
p.  141. 
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ACQUIESCENCE— See  IliHtd. 

AUV  5  Geo.  iv.  c,  87— See  Husband  and  Wife. 

AGEKT  AKD  CLI  EN  T—LcMn'- 1  rentable  Bond— Lkbilitj 
tif  Agent  for  onussion  to  coranmnicatL*  Infumbnincea — A 
party  idTaiiciiii^  9  loan  on  h(.'ritiib1c  ^d^artty  to  hi$i  brothcr- 
iri-lnw,  einployetl  tm  a^eAt  to  enffiplt-tG  the  security,  who, 
tnt sting  to  the  staietnent  of  preferable  burdens  ^ven  by  the 
boTTOwerV  agents  omitted  to  niake  a  search  of  IneumbraEiceji. 
Tti«  leader  controlled  the  flppUcntloii  of  the  money  lent,  and 
Bcveral  year*  after  the  bunkruptey  of  the  borrower,  and  the 
Insufficiency  of  the  estate  to  pay  any  part  of  the  loan,  brought 
an  action  agaioEt  tbo  a^nt  to  repair  the  Lo^  which  was 
libelled  to  bare  arisen  iVom  hi  a  negligence  and  yiolation  of 
duty  in  not  §earnli]n||  the  register,  and  failing  to  comoinni' 
oate  the  prior  incombrances.  CLreumatancea  in  which — 
Held,  (reverAotff  the  Judgmenl  of  tite  Cmtrt  of  StM^n^}  that  the 
loR«  arisinj^  frum  the  tramtaction  was  not  proved  to  be  imput- 
able  to  mis  representation  by  the  aj;ent,  or  to  hia  fkilnre  to 
niHke  the  i\»\x^  searches  of  the  reCM^rrd'i^  before  the  transaction 
was  lintered  into,  OhiitT  dictum.  If  a  lender  is  in  the  know* 
ledge  of  a  prior  iacumbrance,  and  bia  agent  Is  aware  that  he 
has  that  knowled^^j  the  agent  is  not  bound  to  report  it  to  him, 
Qu^atittn,  Whether  the  liability  of  an  agent  for  a  mere  failure 
to  search  the  recorda,  unattended  by  any  evidcnoeof  an  intent 
to  dtKieiYe,  can  be  carried  farther  thAn  an  rm  plied  or  consstruc* 
tivo  warrandice  that  the  estate  is  free  from  availftble  bunJens^ 
or  can  be  extended  to  an  absolute  warrandice  of  the  debt^  in 
the  event  of  a  deficiency  of  ralue  or  snpervening  cTictioo  on 
a  RTound  independent  of  those  avnilabie  burdens;,  and  which 
a  search  of  the  records  could  not  have  discioaed  ?  Campbell 
and  ClaRon  r.  Sir  Colin  Campbell^  iSic^t  P^  ^OD, 

_  Kce  Pffyf^fsitm 

A!.!^^EXTAHV  pho\"ISION— See  Bu^sUnd  and  Wife. 

ARIUTKATKjN— Ejfpenses- Ppoi:if— Hclfi.  (iiftrmint^  thtjudg- 
meftt  of  t^ic  Court  </  ScssttmJ  L  That  an  arbiter  in  a  general 
reference  is  entitled  to  award  expenses  though  power  to  thut 
efHet  be  not  expressly  given  in  the  submission,  2,  Tljiii 
thoiictv  a  decree-arbitral  was  partly  reduced,  as  ultra  vinM 
Cfiinprnmt^si  it  was  Still  competent  to  sustain  the  af biter's 
fi^Turtl  niakini?  one  party  liable  fur  the  whole  expenses.  3. 
Thiit  the  arbiter  had  properly  reftised  to  take  the  judicial  exa- 
mination of  or»e  of  the  parties  as  to  the  construction  of  the 
fiL*efl  of  reference.  Ferrier  v.  Alison  and  others,  isth  April 
1B4!7,  p,  S2L 

ASSIGNATION— See  Zfi«&aniiaW  Wife, 

B 

BAXK— See  Cauthn. 

BURGH— Road— Police  Act,  7  Will.  iv,e.  33— ReR  rnj^mrnjj 
th»jud^7ntnl  of  ilte  Court  0/  SeMfon^}  that,  under  tlie  Edin- 
burgh Police  Act,  the  Sheriif  or  Dean  of  Guild  has  a  judicial 
power  and  discretion  to  determine  the  situatioua  in  which 
foot*pavetnent9  are  required  within  the  boundary  deacribed 
in  llie  act,     Stuartj  &c*  v.  Spottiswoodes,  7th  March  1845, 

See  BotxsM.  Hood 


CASH-CREDIT— See  Cmilion.  Btliqfnce. 
\  CAUTION— Bank— Cash-CpGdit—  Suspension- Held,  (affirm' 
tJig  Uiejudf/mfnt  0/  die  Conrt  of  Session^)  that  a  charge  by  a  bank 
to  a  co-obligant  in  a  cash-eredit  bond  was  not  liable  to  lUit' 
pension,  on  the  grounds,  (h)  tliat  the  bank  did  not  disclose  to 
him,  before  siiriiliiL:  the  bond^  the  &ct  that  the  party  in  whose 
favour  the  crulit  had  been  obtained  ttoocl  indebted  to  themT 
under  a  prii>r  bond,  in  a  arum  similar  in  amount  to  the  extent 
of  the  secoQil  liond  for  the  cash  credit ;  and,  (2.)  that  the  bank, 
on  obtaining  a  draft  on  the  new  caah -credit  b}^  the  party  en- 
titled to  operate  upon  it,  applied  it  in  pajmient  of  the  debt 
due  on  the  prior  ciedit>  whicht  it  was  alleged,  was  contraT)'  to 
the  intention  of  parties  and  the  nature  of  the  credit,  which 
ought  to  have  bciju  applied  in  the  proper  business   transac- 


tions of  tbo  party*     Hamileoti  v,  Wataon,  I  till 
p,  311, 

CAUTION— Sec  Diligence. 

CHARGE— Sc©  DiUgmce, 

CllUECH— Patronage^Vacwit  Sdpeod— Wbere  a  L 
bail  rejiscted  a  presentee  cm  the  r^o^  mad  reftaai  to  pM 
with  his  trials,  after  it  hid  beera  Ibuwd  tluk  tbcy  wtn  li 
bound  to  do  so — Held,  {rtivrsin^  the  fud^mtmt  ^  li<  CW!  1 
Session^)  that,  subsequentiy  to  the  date  of  citatioii  taaai^ 
of  declarator  directed  against  all  havinif  interest,  IT  ^ 
falling  due  during  the  life  of  the  pre^^iitte  beLongril 
teea  for  the  Ministers*  Widows'  Fund,  and  not  ti>l 
Gordon  t\  Earl  of  KinnouU,  I7lh  Apiil  IMS,  p.  SIT. 

CITATION- See  Practu,. 

CONTBAVENTION— See  Entails 


DILrCENCE  —  Char^  —  Caution^Belief  —  CmOiA 

ca$h  credit  bond  wa«  signed  by  tbr»  oo-obli^ani^ 
rateil  upon  by  t  wo  of  them  aa  a  company.  The  fint  1 
under  the  bond  were  employed  in  paying  a  pra«* 
by  one  of  the  partners  to  lus  fatlier,  the  clunl 
Held,  {rtvtrsing  ditjftdgment  of  the  Vt^tttrt  4tf  Stm 
fatherf  on  pay  tug  up  the  bond  on  an  aa^gn^tioi^ 
to  charge  the  other  partner  fbr  the  whole  debiw 
Erskine  or  Henderson,  22d  April  1845,  p,  324. 
DISPOSITION— See  Exptnset. 


ENTAIT-— Fetters- An  entail  prohibited, 

alienate,  inipi^ntorAte  or  dispone,'*— re^ylTttJ  the 
puriy  contravening  "  the  before- written  pruTialo«i% 
rest  fictions,  1  imitation*,  and  others  bereiti  coo  ta' 
ther  declarod,  that  ''  in  case  any  adjudication, 
other  legal  diligence,"  shall  be  used  v  ^«m 

any  debts  or  deeds"  of  the  institute  itsps, 

shall  such  debts  or  deed;?,  with  the  ij^tju,  i-^^iiuos^ 
or  otlier  legal  dUigencCt  be  Tfoid  and  nidi/'  but  iJie 
**  shalL,  i^jsu/i^rroj  forfeit  Ins  or  her  right  to  the 
(fijfiimiif^  die  jiidf/miJit  of  di€  Court  q/'  Se*sji?m,) 
efll-etiiidly  exduded  sales.     Dingwall,  Ac  t.% 
I7tb  April  1845.  p.  315. 

— —  Irritant  Clause— Held,  {affirmiif^  ll* 

the  Court  ofScssum,)  that  a  clause  irritating  **  «||  ( ' 
deeds"  of  the  beirs  of  eottvil,  and  "  all  mtljv^^^*-*^ 
legal  diligence"  uaed  upon  the  aame,  waa  m 
clauae.    Eari  of  Buchan  i\  Hon.  Darid  Stuart  J 
Pebruary  1845^  p.  304, 

~ Resolutive  and  In:         ^:  u^ea — A  #m 

tail,  (admitted  to  be  complet  pmliifaliQfj  ( 

according  to  the  act  1695,)  rtfeoKv^.  ....  fighl  of  «^| 
should  *'  faiizie  herein,  cr  do  any  tbitig  eootnlr  " 
destination  and  apjK>intinent  ,'*  and  irritated  **  all  4' 
and  other  deeds  wbatsotnerer  made  or  done 
said  provision  and  destination" — Held,  {j^rmmf  i 
pf  tAu  Chftri  vf  .SeWofl,)  that  theic  ifntaot  an^ 
clauses  were  also  eflectuaL     Earl  <if  BodyiB  «. 
Stuart  Erskine,  2lat  February  1S45,  p.  301. 

Title  to  Pursue — ContraTentioft^Helii  (^ 


judgment  of  Me  Court  of  Sessiim^}  that 
of  an  entailer  liad  no  title  to  punue  a 
Tention  of  tlie  entail.    Colvill  i?*  Colflll,  S&th 
338. 

See  Ilmftand  find  Wife* 


EXPENSES— Sale— DiFiwsition— Statute— By 
empowering  the  Clyde  lUver  Trustees  to  lakeltti 
ments  adjacent  to  the  river  for  the  p^rpfitee  of  iImI 
provided,  tliat  in  the  case  of  lands  compttlaorftj  t 
tliem,  where  the  jury,  appointed  by  statut*  to  \ 
value  of  the  subjects  to  be  taken,  rfiall  A'wmm  ll  _      ^  ^ 
greater  sum  than  was  previou^y  offered  ex^dq^lM^ 
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trial,  Imt  no  aUoskm  is  madeto  the  eipeiifle  of  the  dispoflitkm 
to  the  aabjeots  taken— Held,  (pffirwtmg  Ihe  judgment  of  ike  Court 
of  jSomcM,)  in  a  ctise  where  the  value  of  landa  propoeed  to 
he  talcen  was  assessed  b^  a  joiy  at  a  larger  sum  than  the 
trustees  oflfered  extnou^«!i<^y*  *»<1  where  no  special  bargain 
was  made  as  to  the  expense  of  the  disposition,  that  the  trus- 
tees were  liable  for  that  expense.  Clyde  Biver  Trustees  v. 
Higghibotham,  4cc^  30th  May  1845,  p.  461. 
£XP£Na£S— See  Arlntratiotu 


FETTEBS-See  ^iitotl 


H 


HEIB  AND  EXECUTOE— See  Testament 

HERITABLE  AND  MOV£ABLE--See  Testament 

HEBTTABLE  BOND— See  Agent  and  Client 

HOMOLOGATION— See  Pracess. 

HUSBAND  AND  WIFE— Jus  Mariti— Alimentary  Provision 
—Assignation— Certain  Jimtable  sulqects  were,  by  a  trust- 
settlement,  provided  to  a  married  woman  in  liferent,  and  to 
her  children  in  fee.  The  liferent  was  declared  to  be  alimen- 
taiy,  exclusive  of  the  jua  maritiy  of  arrestment,  and  of  assig- 
nation ;  notwithstand&i^,  the  trustee,  with  consent  of  the  life- 
rentrix,  assigned  a  portion  of  her  alimentary  riffht  for  a  time, 
for  the  discharge  of  alimentary  debts,  and  wiwout  the  con- 
currence of  her  husband — Held,  (reversing  the  judgment  of  the 
Court  o/ Session,')  that  the  deed  or  assignation  was  invahd,  in 
respect,  1.  It  was  ultra  vires  and  in  violation  of  the  trust ;  2. 
It  was  executed  without  the  husband's  consent  Bobertson 
or  Bonnie,  and  others,  v.  Bitchie,  S5th  April  1845,  p.  832. 
Provision— Entail — ^Act  5  Geo.  iv.  c  87 — Ciitmmstanoes 


in  niiich  held,  (affirming  the  judgment  of  the  Court  of  Session,) 
that  a  provision  in  a  nuurriage-contract  was  not  compensated 
by  a  subsequent  provision  under  Lord  Aberdeen's  Act,  (5 
€reo.  iv.  c  87.)  Quikshank,  &c  v,  Cruikshank,  24th  April 
1845,  p.  326. 


INTERDICT— See  jBood 
IBBITANT  CLAUSE— See  EntcdU 


JURISDICTION— Process— Jury  Trial— Held,  (qjffirming  the 
judament  of  the  Court  of  Session,)  that,  under  the  statute  1 
Wm.  iv.  c  69,  §  11,  which  provides  that  '*  it  shall  be  com- 
petent to  either  Division  of  the  Court  of  Session,  if  in  their 
judgment  it  shall  be  considered  necessary,  to  direct  any  causes 
or  Usues  to  be  tried  by  any  other  Judge  or  Judges  of  the 
Court  of  Session  at  any  circuit  town,  and,  if  necessary  for 
the  trial  of  the  sune,  to  cause  jurymen  to  be  summoned  in 
the  manner  provided  by  the  before  recited  acts,** — a  parole 
direction  l^  the  President  of  a  Division  of  the  Court  to  a 
Judge  of  the  Court  of  Session,  who  was  also  a  Jnsticiai^ 
Judge,  to  try  a  juiy  cause  at  a  circuit  town,  before  the  justi- 
ciaiy  sittings  commenced,  was  sufficient  to  give  the  Judge 
jurisdiction  and  authority,  and  to  entitle  the  jurv-derk  to 
summon  a  jury  for  the  purpose.  Clelland  v.  Clelland  or 
Sawyers,  and  others,  24th  April  1845,  p.  337. 

SeeiVoosM. 

JTJBT  TBIAI/— See  JiirtM&eioii. 

JUS  MABinrSee  Husband  and  Wife, 


LEGACY-DUTY— See  Testament 

LIABILITY  OF  AGENT  FOB  OMISSION  TO  COMMU- 
NICATE mCUMBBANCES— See  Agent  and  CUsnt 
LXFBBENT  AND  FEE— See  Provision  to  Children. 
LOAN — See  Agent  and  Client 


PACTUM  ILLICrrUM— See  Statute. 

PARENT  AJn>  CHlLD-'-SoQ  Provision  to  ChilA-en»  Testament 

PATRONAGE— See  Church, 

?Al?^rNBBOK£BS'  ACT  (39  and  40  Geo.  iiL  c  99>-See  Sta- 

tuie. 
?OI-ICE  ACT  (7  Will  iv.  c  32)-See  Burgh. 


FBOCESS-^urisdiction— Citation— Buigh— Small-Debt  Act 
— Homologation — Found,  (affirming  the  judgment  of  the  Court 
of  Session,)  1.  That  the  proceedings  in  the  Small-Debt  Court, 
held  by  the  magistrates  of  a  burgh  as  justices  of  the  peace, 
must  be  regulated  by,  and  in  conformity  to,  tlie  provisions  of 
the  statute  6  Geo.  iv.  cap.  48.  2.  That  the  warrant  and  de- 
cree in  an  action  before  the  said  Court  being  signed  by  the 
dcpute-town-clerk,  instead  of  by  the  clerk  of  the  peace  or  his 
depute,  the  proceedings  were  incompetent  and  invalid.  3. 
Tlmt  such  an  otjectton  to  the  jurisdiction  could  not  be  ob-. 
viated  by  homdogation.  Forrest  v,  Ilarvey,  25th  April  1845, 
p.  328. 

Banking  and  Sale — Agent  and  Client — ^Writer's  Hypo- 
thec—  Circumstances  in  which,  (affiming  the  judgment  of 
the  Court  of  Session,)  the  production  of  the  title-deeds  of  an 
estate  under  sale,  in  a  process  of  ranking  and  sale,  was  dis- 
pensed with.  Grant  v.  Findlay  and  another,  10th  July  1645, 
p.  571. 

Summons — ^Belevaucy — ^Agent  and  Client — ^Beparation 

— ^Belief— A  summons  at  the  instance  of  a  client  to  render  a 
law*  agent  liable  fbr  certain  law-expenses  and  damages  in- 
curred by  the  dient  in  consequence  of  the  use  of  a  Border 
warrant,  which  had  been  obtained,  as  alleged,  on  the  proper 
usual  employment  of  the  agent,  and  which  had  been  found  to 
be  illegal — ^Held,  (reversing  thejw^ment  of  the  Court  of  Session,) 
not  to  be  relevant,  in  respect  it  did  not  set  forth  want  of 
professional  skill  or  gross  negligence  in  the  proceedings  li- 
belled on,  nor  facts  from  which  these  must  necessarily  be  in- 
ferred. Purves  9.  Landell,  10th  March  1845,  p.  308. 
See  Jurisdiction. 


PBOOF— See  Arbitration. 

PBOPEBTY— See  Boad. 

PBOVISION— See  Husband  and  Wife. 

PBOVISION  TO  CHILDBEN— Parent  and  Child— Liferent 
and  Fee — ^A  father,  in  contemplation  of  the  marriage  of  his 
natural  daughter,  bound  himself,  for  love  and  favour,  to  make 

Sayment  to  her  of  a  sum  of  money,  and  that  to  her  in  liferent 
uring  all  the  days  of  her  lifetime,  secluding  the  jus  maritioi 
her  intended  husband,  and  to  the  children  of  the  marriage  in 
fee^  and  failing  children  of  the  marriage,  to  the  husband  in 
fee ;  and  under  the  fUrther  condition,  that  if  the  bond  of  pro- 
vision should  be  paid  up  by  him,  the  sum  in  the  bond  should 
be  reinvested  on  good  security,  taken  in  the  same  terms  as 
expressed  in  the  Iwnd  of  provision — Held,  (affirming  the  judg- 
ment of  the  Court  of  Session,)  that  the  wife  was  fiar  in  the  pro- 
vision, and  entitled,  on  the  death  of  the  husband,  and  of  the 
children  of  Uie  marriage,  (one  of  whom  survived  the  husband,) 
to  be  prdbrred  to  the  sum  in  the  bond.  Macintosh,  ftc.  v. 
Gordon  or  Madntodi,  17th  April  1843,  p.  313. 

R 

BANKING  AND  SALE— See  Process. 

BEDUCTION— See  Statute. 

BELEVANCY— See  Process. 

BiELlEF— See  Diligence.  Process. 

BEPABATION-  See  Process. 

BESOLUTIVE  AND  IBBITANT  CLAUSES— See  EntaH 

BOAD — Burgh — Property — Servitude —  Interdict — Acquies- 
cence— Held,  (reversing  the  judgment  of  the  Court  of  Session,)  1. 
That  the  servitude  of  ish  and  entry,  possessed  by  the  feuars 
in  a  pariiamentary  bturgh  over  the  streets  adjoining  their 
feus,  does  not  give  the  feuars  a  right  to  open  the  streets  for 
the  purpose  of  conveying,  by  pipes,  gas  or  water  to  their  pre- 
mises, without  the  consent  of  the  superior.  2.  That  the  su- 
perior, by  not  objecting  for  eight  years  to  the  introduction  of 
gas  by  street  pipes  into  some  of  the  feus,  was  not  barred  fh)m 
objecting  to  the  streets  being  re-opened  for  the  purpose  of 
bnnging  gas  into  other  adjoining  feus.  Obiter,  The  subjacent 
soil  of  a  lughway  belongs  to  the  coterminous  proprietor,  un- 
less specially  dinned  nom  him.  Galbreath  v.  iGrmour  and 
othm  nth  JuJ^  1845,  p.  574. 

— — •  See  Surgh. 


SALE— See  ^jrpeiKeg. 
SEBVirUDE— See  Road. 
SMALL-DEBT  ACT— See  Process. 

STATUTE— Pawnbrokers*  Act,  (39  and  40  Geo.  iii.  c  99,)— 
Factum  Blidtum— Bedttction-^i^^un|sUu^ea^^jj^^^ 


INDEX. 


(reversing  ^judgment  of  the  Court  o/Sesswn,}  that  A  oontraet 
of  copartnery  in  pawnbroking  between  two  indlYidnals,  which 
stipulated  that  the  business  should  be  carried  on  *'nnder  the 
firm  of  Daniel  Mnnro,"  one  of  the  partners,  whose  name  only 
was  placed  orer  the  shop  door,  was  reducible,  as  in  riolation 
of  the  pawnbrokers'  act  Gordon  v.  Howden,  28th  April 
1845,  p.  839. 

STATUTE— See  Expanses, 

SUCCESSION— See  Testament, 

SUMMONS— See  Process, 

SUSPENSION— See  Cautim, 


TESTAMENT— Legacy-Duty— Held,  (reversmg  ihejudgmaU  of 
the  Cowt  of  Exchequer  in  Scotkmd,)  that  legacy-duty  was  not 
payable  upon  money  situated  in  Scotland,  bequeathed  by  a 
natire  and  subject  of  England,  who  died  domiciled  in  Deme- 
rara.  Thomson  v.  Her  Migest/s  Adrocate-General,  I8th 
February  1845,  p.  458. 

Opinion,  The  liability  of  a  testator's  estate  to 

legacy-duty  depends  upon  the  testator's  domicile  at  his  death, 
whether  the  assets  are  locally  situated,  and  have  been  admi- 
nistered,  in  Great  Britain  or  not.  Thomson  v.  Her  M^esty's 
AdTocate-Generaly  18th  February  1845,  p.  458. 


TESTAMENT— Succession— Par»it  and  Child— Heir  and  Ex^ 
cutor — Heritable  ami  Moveable— JudgmentoftheCoonofS^ 
sion  afirmed,  by  which,  in  a  question  astotheamoantoflqd^ 
claimable  by  a  child  fix>ra  the  general  dispcoiee  of  ber&Sier'i 
estate,  certain  parts  of  the  machinery  and  uteofiis  empk^td 
by  the  father  m  carrying  on  extennre  ooUieries  ind  'xnb- 
works,  were  held  to  be  heritable^  and  other  parts  to  be  mm- 
able.  Obiter,  1.  Where  the  owner  of  maduneTy  ii  iIbo  the 
owner  of  the  land  on  which  it  is  erected,  it  is  not  nxmuj, 
for  the  encouragement  of  trade,  to  depart  from  the  geoenl 
principle  of  law,  that  machwery  erected  upon  and  aflked  to 
the  land,  for  the  purpose  of  the  beneficial  eojo^^inent  of  tk 
land,  descends  to  the  heir.  S.  Such  machinerjr  does  not  In- 
come moTeable  by  being  easily  detachable  from  the  UkI 
Dixon  or  Fisher,  and  Husband,  v.  Dixon,  26th  June  l^4j, 
p.  568. 

TITLE  TO  PURSUE— See  EniaiL 


VACANT  STIPEND— See  Church, 

W 

WRITER'S  HYPOTHEC— See  Process 
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